MEXANCUNMNTNHAPHBIE NCCNEOOBAHWA | INTERDISCIPLINARY RESEARCHES

FRONT-OF-PACK NUTRITION LABELLING: ARE HEALTH POLICY DECISIONS
RECONCILABLE WITH THE WTO DISCIPLINES?

PARKHOMENKO A.!
Anastasia Parkhomenko — Master of Laws, Counsel to the Market Protection
Measures Department, Department of International Cooperation and Licensing
in Foreign Trade, Ministry of Industry and Trade of the Russian Federation,
Moscow, Russia (aaparkhomenko.01@gmail.com).

Abstract

Over the past decade, States have increasingly used various forms of front-of-pack nutrition labelling to prevent the proliferation of
obesity and related non-communicable chronic diseases. Some forms of front-of-pack nutrition labelling highlight increased amounts
of certain nutrients in foods and are mandatory for compliance. The growing popularity of such measures raises serious concerns
amongst the Members of the World Trade Organization, since, to date, no position has been formed on the conformity of such labelling
with the core disciplines of the WTO. This article attempts to reach that understanding and to suggest how national legislators may
adjust their labelling initiatives so as to bring them in line with the WTO Agreement on Technical Barriers to Trade (TBT Agreement).
Section 1 of the paper analyses Article 2.1 of the TBT Agreement (principle of non-discrimination) and concludes that the legislator
should take into account all dietary options in order to avoid discrimination against certain types of foods. Unpackaged goods should
also be covered by regulatory interventions, since by nutritional composition they are similar to pre-packaged foods. Section 2 looks at
Article 2.2 of the TBT Agreement (principle of necessity) and summarises that the adopting Member has to be cautious when setting the
goals of the labelling measure, since demonstration of its necessity would further require to separately establish what contribution to any
of the stated objectives the measure makes. Moreover, the WTO Member must determine how labelling schemes discourage
consumption of various nutrients. Otherwise, there may be a problem in demonstrating the expected regulatory results. The anticipated
contribution of front-of-pack labelling could be enhanced by creating a supporting environment of regulatory interventions. Section 3
focuses on Arts. 2.4 and 2.5 of the TBT Agreement (harmonisation principle) and concludes that current international standards
recognize the relevance and authority of regional studies, including those examining dietary patterns of locals. Nonetheless, this does
not exempt the WTO Members from the need to provide a scientific justification for how the measure relates to the consumption of
particular foods and nutrients.
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Introduction

It may seem that since the world has been confronted with COVID-19, all other diseases have ceased to
exist or lost their significance. However, there is another disease that is apt to bring equally devastating
consequences to humankind, slowly conquering generation after generation. According to the World Health
Organization (hereinafter — WHO), obesity and overweight have already become an epidemic — the
so-called “globesity”.?2 Since 1975, the rates of global obesity have increased nearly threefold.® By 2016,
already 39 % of adults were overweight, and 13 % were obese.* More than that, obesity and overweight
bring with them a range of life-shortening non-communicable diseases (hereinafter — NCDs), such as
cancer, diabetes and gastrointestinal disorders.®

As one of the “best buys” to stop proliferation of NCDs caused by “obesogenic” factors the WHO
recommends governments to implement front-of-pack labelling schemes (hereinafter — FOP labelling)® to
complement conventional back-of-pack nutrient declarations that are made mandatory in many countries

* This article has been prepared strictly in the author’s personal capacity. The views expressed therein should not be attributed to any

organisation with which the author is affiliated.

WHO, Controlling the Global Obesity Epidemic. URL: https://www.who.int/activities/ (accessed: 20.04.2023).

WHO, Fact Sheet: Obesity and Overweight. 2021. URL: https://www.who.int/news-room/fact-sheets/ (accessed: 20.04.2023).

Ibid.

WHO, Non-Communicable Diseases Fact Sheet. Key Facts. 13 April 2021. URL: https://www.who.int/news-room/ (accessed:

20.04.2023).

5  WHO, Tackling NCDs:“Best Buys” and other Recommended Interventions for the Prevention and Control of Noncommunicable
Diseases. World Health Organization. 2017. P. 11. URL: https://apps.who.int/iris/handle/10665/259232 (accessed: 20.04.2023).
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throughout the globe. In terms of coverage, it is recommended that FOP labelling should target intake of
sugars, sodium and fats (including saturated fats), which could be marked as “critical nutrients” for gaining
excess weight.” FOP labelling represents a form of supplementary nutrition information and is intended to
increase consumers’ understanding of the nutritional value of their foods. Such labels are placed on the front
of packaged products and can display various numbers, colours, words, symbols or their combination.®

There is a vast variety of FOP labelling schemes to date. Compliance with most such initiatives is
voluntary, which effectively secures market access opportunities for products that do not bear prescribed
FOP labels. On the other side, the share of mandatory FOP labels which serve as a prerequisite to entering
the market and the sole means of conveying nutritional properties of the goods to consumers® is constantly
growing.'® These measures have a lot in common, since they adopt informative colours (red, black) and/or
interpretive wording (“high in” a critical nutrient) to convey that foods with particular amounts of critical
nutrients must be consumed responsibly.

As an intervening factor for international trade in goods, mandatory FOP labelling has provoked heated
debates at the World Trade Organization’s Committee on Technical Barriers to Trade (hereinafter — WTO,
TBT Committee, respectively) since 2013.% During this ten-year period some Members that previously
challenged such measures have turned to adopting similar initiatives, whereas other Members with mature
export-oriented food industries have held their ground. While regulatory interest in mandatory FOP labelling
schemes rises, there is still no uniform understanding on how to ensure their compliance with the WTO law.
This problem dictates the need for intersectional research that will account both for the relevant WTO
jurisprudence and the accomplishments of the natural sciences.

This article contributes to the scarce body of academic research on the matter'? by assessing mandatory
FOP labelling in abstracto against the key disciplines of the WTO Agreement on Technical Barriers to Trade
(hereinafter — TBT Agreement). Thus, Section | of the paper will review the non-discrimination principle,
Section Il — the principle of necessity, and Section Ill — the harmonisation principle. While the General
Agreement on Tariffs and Trade (hereinafter — GATT) also covers labelling measures,*® this paper will rather
regard the more specific'* issues of the TBT Agreement. For the purposes of this article, the notion of FOP
labelling is further understood to exclusively mean mandatory measures.

1. Non-discrimination

The principle of non-discrimination is embedded in the text of Article 2.1 of the TBT Agreement, which
requires that products imported from the territory of any Member shall be accorded treatment no less
favourable than that accorded to like products of national origin and to like products originating in any other
country. As observed by the Appellate Body, this provision encompasses both Most-Favoured-Nation and
National Treatment principles.*®

" Ibid.

8 WHO, Guiding Principles and Framework Manual for Front-of-Pack Labelling for Promoting Healthy Diet. May 2019. P. 11, 18. URL:

https://www.who.int/publications/m/item/guidingprinciples-labelling-promoting-healthydiet (accessed: 20.04.2023).

Appellate Body Report, United States — Measures Concerning the Importation, Marketing and Sale of Tuna and Tuna Products,

WT/DS381/AB/R, adopted 13 June 2012, DSR 2012:1V, p. 1837 (hereinafter — ABR, US — Tuna II), §188.

10 By the end of 2022 Ecuador, Iran, Sri Lanka, Chile, Mexico, Peru, Uruguay, Argentina, Israel, Colombia and Singapore maintained

mandatory FOP labelling schemes.

Thow A. M., Jones A., Hawkes C., Ali I., Labonté R. Nutrition Labelling is a Trade Policy Issue: Lessons From an Analysis of Specific

Trade Concerns at the World Trade Organization /| Health Promotion International. 2017. P. 565. WTO Members attend the TBT

Committee to raise specific trade concerns (STCs) in response to practices employed by other Members, that they deem to have a

negative impact on trade. Through STCs Members could receive clarifications about the forthcoming legislation and (or) question

the WTO-compatibility of the enacted initiatives. According to the infographics on the WTO official website, by the end of 2022 WTO

Members had raised 779 STCs at the TBT Committee meetings.

One example is Boza Martinez S., Polanco R., Espinoza M. Nutritional Regulation and International Trade in APEC Economies: The

New Chilean Food Labeling Law // Asian Journal of WTO & International Health Law and Policy. 2019. Vol. 14. Ne 1. P. 73-113.

13 The national treatment obligation of Article I11:4 of the GATT would definitely apply. The predominant share of FOP labelling schemes
has been introduced as laws, regulations and requirements, which establish product characteristics for obtaining a label. Such
requirements may in various ways affect the internal sale of products, for instance, by prohibiting their placement on the market
without labels. The most-favoured-nation principle of Article I:1 of the GATT could also apply by virtue of a direct reference to Article
11I:4 in this provision.

14 This does not imply that the TBT Agreement is lex specialis in relation to the GATT. Since they form part of a “single undertaking”
package, they by default apply simultaneously without any hierarchy.

5 Appellate Body Report, United States — Measures Affecting the Production and Sale of Clove Cigarettes, WT/DS406/AB/R,
adopted 24 April 2012, DSR 2012:XI. P. 5751 (hereinafter — ABR, US — Clove Cigarettes), §87; Appellate Body Reports, United
States — Certain Country of Origin Labelling (COOL) Requirements, WT/DS384/AB/R | WT/DS386/AB/R, adopted 23 July 2012,
DSR 2012:V. P. 2449 (hereinafter — ABR, US — COOL), §267.
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As is evident from the specific trade concerns, the non-discrimination principle was not extensively
discussed, as the Members mainly questioned the necessity of FOP labelling and its consistency with the
harmonisation principle. The scarce number of concerns raised in respect of discrimination relate to the
Chilean warning labelling which was the first mandatory FOP scheme. For instance, the US highlighted that
Chile’s traditional foods rich in critical nutrients were exempted from the need to bear warning labels.® Brazil
in turn requested justification for the exclusion of certain types of food, such as fast food, from the measure’s
coverage.!” Switzerland added that the measure “discriminates according to the selling method”.2® It appears
that the Members were concerned that the Decree promulgating Chile’s FOP labelling specifically excluded
foods marketed in bulk and those prepared at the request of the public.”® Currently, mandatory labelling
schemes adopted by Mexico and Sri Lanka contain a similar set of exceptions.®

Therefore, a FOP labelling scheme that does not regulate important distribution channels of foods rich in
critical nutrients would raise concerns, since it could discriminate against imported prepackaged foods to the
benefit of the local food production. Two questions would thus form the core of legal analysis under Article
2.1: if the groups of compared products are like and if the treatment accorded to imported goods is less
favourable than that of like domestic goods.#

1.1. Likeness

As a preliminary point, the vagueness of the initial terms forms the main constraint for the analysis of
“likeness”, since neither of the involved Members specified which goods were subject to discussion.
Nonetheless, the importing Members may be assumed to be concerned with the treatment accorded by FOP
labelling to ultra-processed foods, which form a considerable share of trade among the Members. Such
foods commonly include sugary beverages, sweet and savoury packaged snacks and candy.?? According to
the estimates of the Global Panel on Agriculture and Food Systems for Nutrition, the trade volumes of
ultra-processed foods are constantly growing in response to rising demand, especially in emerging
markets.® The key “high in” suspect amongst bulk products is bakery, since it is by definition rich in critical
nutrients. Amongst “foods prepared at the request of the public” fast food is likely to be the subject
of concern, as it accounts for the largest chunk of spending and is considerably energy-dense.

Coming to the legal test of Article 2.1, “likeness” is construed as conditions of competition between
products in the marketplace. Informed by the understanding of “likeness” in Article Ill:4 of the GATT,
“competitiveness” could be assessed with the use of four non-cumulative, yet interrelated criteria: (1) the
properties, nature and quality of the products; (2) the end-uses of the products; (3) consumer tastes and
habits; and (4) the tariff classification of the products.?® The latter, arguably, would not form the crux of legal
analysis. For instance, in Japan — Alcoholic Beverages Il the spirits that shared the same classification
heading were considered “like”, but that conclusion was predominantly based on three other criteria.?® Thus,

8 WTO TBT Committee, Minutes of the meeting of 30-31 October 2013. G/TBT/M/61. §2.128. URL:
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/G/TBT/M61.pdf&Open=True (accessed: 20.04.2023).

Y WTO TBT Committee, Minutes of the meeting of 19-20 March 2014. G/TBT/M/62. §2.155. URL:
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/G/TBT/M62.pdf&Open=True (accessed: 20.04.2023).

¥ WTO TBT Committee, Minutes  of  the meeting 18-19 June  2014. G/TBT/M/63.  83.127. URL:
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/G/TBT/M63.pdf&Open=True (accessed: 20.04.2023).

19 Chile’s Ministry of Health, Decree No 13 amending Supreme Decree No 977 of 1996, Food sanitary regulations. Library of the
National Congress: Chile Law. 26 June 2015. URL: https://www.bcn.cl/leychile/navegar?idNorma=1078836%26buscar%3D20606
(accessed: 20.04.2023).

2 Secretariat of Economics, Amendment to the Official Mexican Standard NOM-051-SCFI/SSA1-2010, General labeling specifications
for prepackaged food and non-alcoholic beverages-Commercial and health information, published on April 5, 2010. Official Gazette.
27 March 2020. URL: http://dof.gob.mx/2020/SEECO/NOM_051.pdf (accessed: 20.04.2023). Minister of Health Nutrition and
Indigenous Medicine, Food (Colour Coding for Sugar, Salt and Fat) Regulations. The Gazette of the Democratic Socialist Republic
of Sri Lanka. 17 April 2019. Schedule I. URL: https://extranet.who.int/nutrition/gina/ (accessed: 20.04.2023).

2 ABR, US — Tuna I, §202, confirming relevance of ABR, US — Clove Cigarettes, §87.

2 Cassano O., Horton R. How to Identify Ultra-Processed Food and What to Eat Instead. ZOE private health science company.
January 2022. URL: https://joinzoe.com/learn/what-is-ultra-processed-food (accessed: 20.04.2023).

% Global Panel on Agriculture and Food Systems for Nutrition, Rethinking Trade Policies to Support Healthier Diets. Policy Brief no.
13. London, UK. 2020. P. 12, 14. URL: https://www.glopan.org/wp-content/ (accessed: 20.04.2023).

2 Brindal E., Mohr P. et al. Obesity and The Effects of Choice at a Fast Food Restaurant // Obesity Research & Clinical Practice. 2008.
Vol. 2. Ne 2. P. 112-113.

% Appellate Body Report, European Communities — Measures Affecting Asbestos and Asbestos-Containing Products,
WT/DS135/AB/R, adopted 5 April 2001, DSR 2001:VIl. P. 3243 (hereinafter — ABR, EC — Asbestos), paras. 99-101; ABR, US —
Clove Cigarettes, paras. 119-120.

% Appellate Body Report, Japan — Taxes on Alcoholic Beverages, WT/DS8/AB/R, WT/DS10/AB/R, WT/DS11/AB/R, adopted
1 November 1996, DSR 1996:1, p. 97 (hereinafter — ABR, Japan — Alcoholic Beverages II). P. 22—-23.
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under Article 2.1 the relationship between ultra-processed goods, bakery and fast food in the marketplace
should be tested against these guiding criteria.

1.1.1. Physical properties

Ultra-processed foods embrace a variety of goods from breakfast cereals and potato chips to sugary
yoghurts and soda. However, all these foods contain considerably high levels of one or more critical
nutrients.?” This feature predetermines other characteristics of such goods, which are likely to influence their
competitive conditions.?®

First, density in salt, sugars and/or fats ensures a long shelf-life of ultra-processed foods.?® Second, the
nutrient content of these goods makes them “highly palatable” to humans, who soon build an “addiction-like”
relationship with them.*® Third, such goods are “ready-to-eat” or “ready-to-heat” dietary options due to their
composition.® Fourth, health risks associated with their contents also define the product properties.®
According to The Food and Agriculture Organization (hereinafter — FAO), ultra-processed foods are one of
the major causes of NCDs, such as obesity, cardiovascular diseases or gastrointestinal disorders.*® Bakery
goods and fast food arguably share most of these properties, as they pertain to the nutritional content of
products. Bakery has been long subject to discussion, as it is traditionally high in salt* and added sugars.*
Fast food follows suit.®® Further on, sugar and fats contents ensure high palatability® of all discussed
products, whereas salt extends their shelf-life.*® Ultra-processed goods, however, are more durable than the
other discussed options, as they undergo more processing stages. Nonetheless, in line with the relevant
WTO practice, products do not need to share the same properties to be considered “like”.® The fact that
some products are more durable is unlikely to affect the analysis if the consumers would perceive products
as substitutable for their intended end-uses.

1.1.2. End-uses

According to the Appellate Body in US — Clove Cigarettes, end-uses are closely related to consumers’
tastes and habits, as the former explains if a product is apt to perform certain functions, whereas the latter
indicates if consumers are willing to use it to perform those functions.*® End-uses have to be precisely
formulated to ensure a meaningful comparison.** In respect of nutrition labelling, it means that “to be
consumed” would not at all identify end-uses. In respect of foods, their physical properties may heavily
inform the determination of end-uses.** Ultra-processed foods, as well as bakery goods and fast food due to
high density in critical nutrients are not satiating in a long-term,*® but rather provide an instant and short-term

%" Fiolet T., Srour B., Sellem L. et al. Consumption of Ultra-Processed Foods and Cancer Risk: Results from NutriNet-Santé
Prospective Cohort I/ The BMJ. 14 February 2018, citing a range of studies in the introduction.

% ABR, EC — Asbestos, §114.

2% Luiten C. M., Steenhuis I. H. M. et al. Ultra-Processed Foods Have the Worst Nutrient Profile, Yet They are the Most Available
Packaged Products in a Sample of New Zealand Supermarkets // Public Health Nutrition. 2015. Vol. 19. Ne 3. P. 531.

% Almeida L. B., Scagliusi F. B. et al. Barriers to and Facilitators of Ultra-Processed Food Consumption: Perceptions of Brazilian
Adults I/ Public Health Nutrition. 2017. Vol. 21. Ne 1. P. 72, 74.

31 Pongutta S., Chongwatpol P. et al. Declaration of Nutrition Information on and Nutritional Quality of Thai Ready-To-Eat Packaged
Food Products // Public Health Nutrition. 2018. Vol. 21. Ne 8. P. 1409.

%2 ABR, EC — Asbestos, §114.

33 Monteiro C.A., Cannon G. et al. Ultra-Processed Foods, Diet Quality, and Health Using the NOVA Classification System. Rome:
FAO, 2019. P. 22-25.

%  Saavedra-Garcia L., Sosa-Zevallos V. et al. Reducing Salt in Bread: A Quasi-Experimental Feasibility Study in a Bakery in Lima,
Peru I/ Public Health Nutrition. 2015. Vol. 19. Ne 6. P. 976-977.

% Cediel G., Reyes M., da Costa Louzada M. L. et al. Ultra-Processed Foods and Added Sugars in the Chilean Diet (2010) // Public
Health Nutrition. 2017. Vol. 21. Ne 1. P. 127.

% Lewis N., Huang Q., Merkel P. et al. Differences in the Sugar Content of Fast-Food Products Across Three Countries // Public Health
Nutrition. 2020. Vol. 23. Ne 16. P. 2858.

8 Tarragon E., Cases Ceano-Vivas P. et al. Perceived Intensity and Palatability of Fatty Culinary Preparations is Associated with
Individual Fatty Acid Detection Threshold and the Fatty Acid Profile of Oils Used as Ingredients /| Chemical Senses. 2021. Vol. 46.
P. 5-8.

% Tuhumury H. The Effects of Salt on Bread: Technological Considerations for Reduced Salt Levels // Journal of Sustainable Dryland
Agriculture (AGRICA). 2011. Vol. 4. Ne 2. P. 135.

% Panel Report, United States — Measures Affecting the Production and Sale of Clove Cigarettes, WT/DS406/R, adopted 24 April
2012, as modified by Appellate Body Report WT/DS406/AB/R, DSR 2012:XI. P. 5865 (hereinafter — PR, US — Clove Cigarettes),
§7.187, citing ABR, EC — Asbestos, §92.

4 ABR, US — Clove Cigarettes, §125.

4 lbid. 8129.

“ PR, US — Clove Cigarettes, §7.153.

4 Drewnowski A. Energy Density, Palatability, and Satiety: Implications for Weight Control // Nutrition Reviews. 1998. Vol. 56. Ne 12.
P. 347-348.
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energy boost. Second, their nutritional composition identifies the end-use of creating a pleasurable
experience associated with the properties of foods.

Ultra-processed foods may be argued to be far more appealing to consumers due to improving agents
usually added to them (e.g., flavours, emulsifiers).** However, ‘likeness” at the stage of end-uses is
concerned with the capability to perform a function. The abovementioned body of scientific knowledge shows
that consumers highly appreciate all foods that are dense in critical nutrients. Degrees of consumer
appreciation arguably lie outside of capabilities analysis.

1.1.3. Consumer tastes and habits

Consumer tastes and habits are highly market-specific. It bears assessing whether in a given marketplace
consumers are willing to substitute ultra-processed foods with bulk bakery products or foods prepared at
request. This paper is not supposed to name and shame any particular measures, but some country-related
research may shed light on consumer preferences worldwide.

In general, there are some observations of cross-price elasticity that may be useful, albeit they are not
definitive of the product “likeness”.*® In economics food (especially, staple foods) is generally considered less
price-elastic, since an increase of its price does not significantly affect the demand for food.*® However,
cross-price elasticity within some food groups exists, although this matter is still under-researched. Studies of
Chile’s market found sugary beverages and sweet snacks and desserts to be highly substitutable.*” A review
of Mexico's market provided similar results.*® The analysis of the US market showed that “food prepared
away from home” demonstrated a high rate of demand elasticity within the group.*®

Thus, energy-dense foods could be considered price-elastic. Considering that such products are
nevertheless addictive due to palatability, it is possible to conclude that consumers could switch to other
energy-dense foods rather than decrease their consumption altogether. Demand for at least one critical
nutrient (sugar) is so persistent that it induces substitution of sugary products across product groups. Hence,
consumers may prefer sugary pastry sold in bulk or by street vendors to sugar-dense ultra-processed foods
for the end-use of creating a pleasurable experience associated with the properties of foods.

Additionally, in some markets ultra-processed foods and fast food are perceived by children as a sort of
reward from parents that provides a pleasurable gastronomic experience.*® As for bakery products, in the
markets of Chile and Brazil a good share of adolescents consume considerable amounts of bread (not
specified whether packaged or in bulk) as part of their diet and prefer it to snacks or processed foods.**
Since children are most susceptible to consuming palatable energy-dense foods,* their consumer behaviour
could heavily inform the analysis of competition. Recalling the Appellate Body’s jurisprudence, even if for
some consumers products are highly substitutable, it would determine that the products compete in the
marketplace.*® Further on, there is scientific evidence that snacks and food from street vendors are viewed
by Chilean adults and children as instant sources of energy, since cooking full meals is considered
time-consuming.®* This arguably suggests that in some other marketplaces consumers may prefer
energy-dense foods for the end-use of an instant and short-term energy boost.

4 Monteiro C. A., Cannon, G. et al. The UN Decade of Nutrition, the NOVA Food Classification and the Trouble with Ultra-Processing I/
Public Health Nutrition. 2017. Vol. 21. Ne 1. P. 10.

% ABR, Japan — Alcoholic Beverages Il, para. 25.

4% Anderson P. L., McLellan R. D., Overton J. P., Wolfram G. L. Price Elasticity of Demand. McKinac Center for Public Policy, 1997.
P. 58-60.

47 Guerrero-Lépez C. M., Unar-Munguia M., Colchero M. A. Price Elasticity of the Demand for Soft Drinks, other Sugar-Sweetened
Beverages and Energy Dense Food in Chile /| BMC Public Health. 2017. Vol. 17. P. 5. Table 4.

4 Colchero M. A., Salgado J. C. et al. Price Elasticity of the Demand for Sugar Sweetened Beverages and Soft Drinks in Mexico I/
Economics & Human Biology. 2015. Vol. 19. P. 132. Table 2a.

4 Andreyeva T., Long M. W., Brownell K. D. The Impact of Food Prices on Consumption: A Systematic Review of Research on the
Price Elasticity of Demand for Food // American Journal of Public Health. 2010. Vol. 100. Ne 2. P. 219. Table 1.

%0 Turnbull B., Gordon, S. F. et al. Childhood Obesity in Mexico: A Critical Analysis of the Environmental Factors, Behaviours and
Discourses Contributing to the Epidemic // Health Psychology Open. 2019. Vol. 6. Ne 1. P. 3-5.

51 Martinez Arroyo A., Corvalan Aguilar C. et al. Dietary Patterns of Adolescents from the Chilean Growth and Obesity Cohort Study
Indicate Poor Dietary Quality // Nutrients. 2020. Vol. 12. Ne 7. P. 9-10.

52 'WHO, Noncommunicable diseases: Childhood overweight and obesity. Q&A. 19 October 2020. URL: https://www.who.int/
(accessed: 20.04.2023).

% ABR, US—Clove Cigarettes, §142, citing Appellate Body Reports, Philippines — Taxes on Distilled Spirits, WT/DS396/AB/R /
WT/DS403/AB/R, adopted 20 January 2012, DSR 2012:VIIl, p. 4163 (hereinafter — ABR, Philippines—Distilled Spirits), §220.

5 Martinez Arroyo A., Corvalan Aguilar C. et al. Op. cit. P. 9-10.
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1.2. Less favourable treatment

In line with the WTO practice, the measure accords less favourable treatment to “like” imports if it de jure or
de facto affects their competitive conditions in the marketplace.®® FOP labelling does not encompass de jure
discrimination by excluding certain food distribution venues, as it applies equally to both imported and
domestic goods. Nonetheless, the manner in which the measure operates or is designed to operate in the
marketplace could be subject to a de facto discrimination claim. Objectively speaking, all labelling measures
are by design intended to modify competitive conditions in the market. As rightly pointed out by the US —
Tuna Il panel, “it is the measures themselves that control [application of] the label and [direct] consumers to
express their preferences.”™® This is especially the case with FOP labelling designed to discourage
consumption of labelled foods.

Thus, a step further has to be made to assess all the relevant features of the market, including the
particular characteristics of the industry at issue, the relative market shares in a given industry, consumer
preferences and historical trade patterns.’” What share of the domestic market is occupied by excluded
products is one of the core features to consider. For instance, in some Asian, African and Latin American
countries eating out and buying from street vendors form a large part of the habitual dietary environment.
Moreover, in many developing countries street food trading is occupied predominantly by locals.*® Thus, if
unregulated food distribution channels hold a considerable share in the domestic market of energy-dense
foods, the labelling measure could de facto discriminate imports to the benefit of a local food industry.

Nonetheless, in the US — Clove Cigarettes and the US — COOL the Appellate Body read into Article 2.1
an additional requirement that permits making product distinctions detrimental to competitive opportunities, if
such differential treatment “stems exclusively from legitimate regulatory distinctions”.*® The Appellate Body,
however, introduced a new term without explanation. It was suggested to identify the legitimacy of the drawn
distinction through another relative notion of “even-handedness”. The best guess to be made from case law
is that technical regulation is applied in an even-handed manner if it treats in the same way products that
pose the same risks to the legitimate objective pursued by the measure.®® For instance, the US lost its case
under Article 2.1 both in the Clove Cigarettes and COOL proceedings precisely because the challenged
measures failed to cover (1) menthol flavoured cigarettes equally attracting young smokers, (2) tuna caught
outside the Eastern Tropical Pacific Ocean by fishing methods injurious to dolphins.

Since most of mandatory FOP labelling explicitly mentions human health protection as one of its goals,
excluding products dense in critical nutrients, the excessive consumption of which leads to obesity and other
NCDs, is unlikely to be considered a legitimate distinction. Nonetheless, the adopting Member could claim
products sold in bulk or prepared at request are excluded due to technical constraints, as these foods are not
traded in packages to display FOP labels on. Here it may be useful to refer to the position discussed in
literature that “even-handedness” is similar to evaluating a degree of contribution under Article 2.2, since it
equally requires a genuine link between the measure’s ends and means.®* For this purpose, measures may
be effective as part of a complex regulatory effort.®? If the adopting Member could demonstrate that it
adopted or is going to adopt supplementary measures suitable for non-packaged foods, FOP labelling may
be considered non-discriminatory under Article 2.1. A possible example of a supportive measure could be
the requirement to display calorie information on menus and food items, which is gaining popularity
nowadays. For instance, in April 2022 the UK government promulgated regulations requiring enterprises with
250 or more employees to display calorie information for non-prepackaged food and drinks that are prepared
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at request.®® The problem with the lack of packaging was solved through the obligation to display information
at the point of choice for the customer, such as menus, food delivery platforms and food labels, where
possible. Although some scholars have challenged the effectiveness of displaying caloric value instead of
nutritional value,® such a regulation is an effective reference point for the adopting Members.

To sum up, legislators will have to ensure that their regulatory intervention objectively covers all foods rich
in critical nutrients to avoid risks of discriminating towards specific product groups. If FOP labelling leaves
some food distribution channels unregulated, it may violate the NT principle of Article 2.1, as such exceptions
could mostly favour domestic production. Due to a similar nutritional composition, such foods would be “like”
to processed packaged foods disadvantaged by unpleasant labelling. To secure compliance with Article 2.1
the adopting Member will have to demonstrate that exempted foods are accorded similar treatment through
other regulations, which are more suitable for the corresponding distribution channels.

2. Necessity

Under Article 2.2 of the TBT Agreement, the Members shall ensure that technical regulations are not “more
trade-restrictive than necessary to fulfil a legitimate objective, taking account of the risks non-fulfilment would
create”. The Appellate Body in US — Tuna Il interpreted this provision to prescribe a “holistic exercise” of
reviewing the contested measure as to
(1) the legitimacy of its objective(s),
(2) degree of contribution that the measure makes to their achievement,
(3) the risks non-fulfilment of the objective(s) would create and
(4) trade-restrictiveness of the measure, compared to alternative measures that are:
(a) reasonably available,
(b) making an equivalent contribution to pursued objective(s);
(c) less trade-restrictive, taking into account the risks of non-fulfilment.®®
The review of specific trade concerns shows that the majority of the Members questioned the capability of
FOP labelling to contribute to the stated objectives. For instance, in respect of Chile and Peru’s measures
the Members pointed to the allegedly misleading nature of such labelling, as it portrayed the goods as
unhealthy rather than highlighted the nutritional value of the foods.®® Instead, the Members proposed a range
of other supposedly less trade restrictive alternatives, including other labelling schemes and consumer
education.®” Therefore, the major issues for the adopting Members to consider in terms of compliance with
Article 2.2 are whether the proposed measure is going to contribute to the stated objectives, as well as
whether there are less trade-restrictive alternatives reasonably available. Recalling that even if the measure
is trade-restrictive, i.e. has some limiting effects on trade, it would not per se violate Article 2.2,% the rest of
the section does not discuss this part of the test.

2.1. Legitimate objective

In line with the WTO practice under Article 2.2 of the TBT Agreement, technical regulations may pursue a
wide range of objectives, which should be “lawful, justifiable or proper”, i.e. legitimate.®® Designed to combat
proliferation of NCDs, mandatory nutrition labelling is likely to pursue the objective of public health protection,
which is explicity mentioned in the text of Article 2.2 as legitimate. The majority of reviewed technical
regulations refer to this objective. The measure may pursue an additional goal of providing consumers with
information regarding critical nutrients content (e.g. FOP labelling in Uruguay, Chile, Sri Lanka). Importantly,
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even if a technical regulation would not explicitly name this goal, in the case of a WTO dispute the panel
could reveal the goal from the design and intended operation of the labelling measure, as it is not bound by
the parties’ characterisation of objectives.” The argument for placing emphasis on the informing function of
labelling had been rightly expressed by the panel in US — Tuna II, when it found that labels by nature direct
consumers to express their preferences.™

The review of specific trade concerns reveals a firm consensus amongst the Members that FOP labelling
has a bearing upon both goals, neither of which is being considered illegitimate or unjustified by the
Members.”? However, concerns were frequently raised with regard to the capability of FOP labelling to
achieve either of the aims. While this discussion pertains to the assessment of contribution, proper
identification of the measure’s objectives predetermines the extent to which such a contribution would be
assessed under Article 2.2. In other words, if the measure has two distinct objectives, it must demonstrate a
degree of contribution to both of them separately, which complicates the task for the adopting Member.

Based on the existing WTO jurisprudence, there could be two viable options for combining the goal of
human health protection with the informing function of the label. First, the adopting Member may argue that
informing consumers about the critical nutrients content is not the objective itself, since it is employed as a
means of raising consumer awareness to combat proliferation of NCDs and thus to protect public health. In
Australia — Tobacco Plain Packaging the responding party maintained a similar view and claimed that the
plain packaging measure had a range of specific objectives in order to influence the smoking behaviour of
Australia’s population. This set of public health objectives had to be achieved through three “proximal steps”,
including decreasing the ability of the package to mislead consumers about the harmful effects of tobacco. ™

A possible critique of this approach is rooted in the fact that Australia itself did not plead that prevention
of misleading practices was one of the legitimate objectives, but rather presented it as one of the
“mechanisms” to achieve them.” The corresponding findings of the panel were not appealed by either of the
parties. The Appellate Body thus did not enquire into the matter. It recollected the facts and stated that
“Australia referred to these processes as the TPP mechanisms, as did the Panel”.”

FOP labelling could be advocated to have two distinct legitimate objectives. Indeed, providing consumer
information was viewed as a self-standing objective in the US — COOL and the US — Tuna Il as a form of
protection from deceptive practices expressly mentioned in the text of Article 2.2.7° This approach, however,
has practical limitations. In the US — COOL providing consumer information was the sole objective of the
measure, not interwoven with other policy concerns. In the US — Tuna Il the responding party itself
advanced the two-fold objective of dolphin-safe labelling and there was no substantive dispute between the
parties regarding that.”” The panel accepted such reasoning, and the matter was not subsequently raised in
appeal.

Thus, the discussion above boils down to advocacy strategies adopted in the case of a dispute, since
there is case law in support of both approaches. Drafting the measure in a certain way would not be a
panacea from a challenge of its objective(s) in the context of contribution analysis. Nonetheless, as panels
have to regard the design of the measure amongst other factors, a reference to informing consumers as
a means to protect public health in the text of a measure could be recommended.

2.2. Degree of contribution

Having identified a complex structure of legitimate objectives, it needs to be explained how, if at all, the
measure may achieve its aim(s). Notably, Article 2.2 of the TBT Agreement does not imply that FOP labelling
must completely achieve its goal(s), it rather has to show a degree of contribution.” For this purpose, there
must be a “genuine relationship of ends and means” between the stated objective(s) and the contested
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measure.”® However, in the case of far-reaching preventive measures, such as public health improvement,
the effects of a regulatory intervention could not be immediately observed.?® The Appellate Body concurred
that in such cases one may accord “greater probative weight to the pre-implementation evidence pertaining
to anticipated effects” of such measures.®! Such may include, inter alia, the measure’s architecture, intended
operation and evidence of application.®2

To discuss the issue of contribution it is first necessary to ascertain how FOP labelling is designed.
To date, the specific trade concerns have been raised in respect of an alleged inability of FOP labelling to
contribute to its objective(s). The adopting Members responding to such concerns constantly state that such
measures are apt to improve public health by targeting the excessive consumption of critical nutrients.®

Minding the abovementioned discussion on the informing function of labelling, at this point the structure of
aims and means becomes overly complicated and requires explanation. As is evident from the existing WTO
case law, measures aimed at human health protection are likely to adopt a consecutive chain of means to
fulfil the stated objective. The panel in Australia — Tobacco Plain Packaging observed such a structure of the
measure (the “mediational” model with “proximal” steps), where public health improvements were to be
achieved through several means.®

A similar causal pathway for FOP labelling implies that labelling must be apt to (1) reduce the excessive
consumption of critical nutrients (2) in order to combat proliferation of NCDs. The panel in Australia —
Tobacco Plain Packaging concluded that for such “mediational” measures the degree of contribution must be
present at each stage of implementation,®® so that two causal links need to be demonstrated. In respect of
complex preventive measures, such causation may not be substantiated by the factual evidence of the
measure’s material contribution. On the contrary, in respect of the plain packaging measure, it sufficed that
the responding party demonstrated the measure’s actual effects on the first stage of implementation and the
voluminous body of scientific proof that the measure would be effective at each stage of its operation.

The scientific evidence of the anticipated contribution could be considered the Achilles’ heel of FOP
labelling. It would be less challenging for the adopting Members to corroborate the link between the decrease
in excessive consumption of critical nutrients and improvement of public health (the second stage of
operation). According to the WHO, the proliferation of NCDs is driven by the increase of obesity rates
worldwide. Obesity is defined as abnormal or excessive fat accumulation caused by an energy imbalance
between calories consumed and calories expended.® Therefore, to tackle obesity, it is necessary to target
both. The WHO recommends to reduce the number of calories consumed from critical nutrients and
encourage daily physical activity to keep the balance.®’” The adopting Members may rely on these
recommendations as a reputable scientific source to demonstrate causation.

Nonetheless, such an argumentation could face criticism, as FOP labelling is not apt to influence a
sedentary lifestyle of the population. The adopting Members could effectively counter that with evidence that
FOP labelling forms part of a consolidated strategy including various means of intervention, such as
promotion of physical activity and consumer education programs. For instance, plain packaging was
introduced to support other Australia’s tobacco control regulations. The panel in that case was satisfied with
the argument that the contested measure in synergy with other initiatives was apt to make a meaningful
contribution.®®

With regard to the evidence of the effectiveness of FOP labels in decreasing the excessive consumption
of critical nutrients currently there is a plethora of conflicting scientific evidence, which if brought to the WTO
dispute could lead to unexpected conclusions. The recent meta-analysis suggests on the basis of
interventions in 11 countries that any nutrition labelling (however designed) insignificantly reduces
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consumption of fats, but not of other critical nutrients.?® Another study reveals that mandatory FOP labelling
reduces purchase intentions of “unhealthful” products.® In limitations to that paper the authors acknowledged
what arguably forms the core of the scientific discussion on the matter. They stated that there is still a
research gap between discouraging purchasing intentions and actual intake of different nutrients. The third
study maintains that consumers do not change their consumption behaviour because of nutrition labelling.®*
As was rightly pointed out by the recent study, “if consumers switch from labelled products, what do they
choose as alternatives?”. This would be the key question that the adopting Member would have to answer to
secure the measure’s anticipated contribution. The science still has to reveal changes in actual consumption,
whereas the current state of research is full of limitations, which lead to contradictory results.

The adopting Members could also refer to the achievements of other Members who already have FOP
labelling in place to show prospects of contribution. Nevertheless, the resulting effect of their interventions is
still fairly limited. The study on Ecuador’s FOP labelling concludes that the focus group participants
recognised the labels, but not all of them changed their consumption practices tied to packaged processed
foods.®? Similarly, recent studies of Chile’s “warning” labelling demonstrate that the majority of consumers
understand the labelling, but still buy labelled foods after more than five years since the measure was
introduced.®®

Thus, what is left to the adopting Members is to choose the most reliable and reputable science they
could obtain in favour of their measures. It is worth noting that even in the face of a contradictory body of
science the Members have a fair chance of showing the necessary degree of contribution on the first stage
of the measures’ operation. The panel as a trier of facts does not resolve scientific debates.* Thus, it would
rather limit itself to the general analysis of the nature and quality of evidence, including the provenance of
studies, their methodological rigour and coherence.®

The structure of argumentation may vary depending on the place of the abovementioned informing
function of FOP labelling in the complex structure of goals and means. Should it be considered a
self-standing objective, a degree of contribution would have to be demonstrated separately from the
“mediational” model of human health protection. However, if the informing function of the measure is viewed
as a means of public health improvement, then it would be built in the “mediational” model as another stage
of operation. In such circumstances, the adopting Member must be prepared to show how labelling
(1) provides accurate consumer information, which (2) influences the excessive consumption of critical
nutrients, (3) having a bearing on combating proliferation of NCDs.

It could be challenging to adduce evidence of providing consumers with accurate information, as some
Members have already questioned the thresholds for assigning labels to packaged foods. For instance, the
existing thresholds of mandatory FOP labelling are mainly calculated per 100 g (ml) of a product instead of a
portion size. The US representative correctly claimed at the TBT Committee meetings that no one consumes
100 g of butter in one serving, but it is labelled as “high in” fat.°® The same is true for products sold in
portions less than 100 g (ml), which are likely to be wrongfully portrayed as overly dense in critical nutrients.
Therefore, the adopting Members have to ensure that their labelling initiatives are backed up with the
objectively calculated parameters of adducing a particular label to a particular product.

The abovementioned complexity of the causation pathway apparently makes the contribution stage of
analysis a litmus test of the measure’s compliance with Article 2.2 of the TBT Agreement. For this purpose,
having a strong scientific basis proving the capability of labelling to reduce consumption of critical nutrients is
of utter importance for the adopting Members, since it fuels most of the discussion at the TBT Committee.
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Conversely, if a meaningful contribution would not be properly substantiated, there would be no need for
further analysis under Article 2.2 due to the lack of justification for this regulatory intervention.®’

2.3. Comparative analysis

When existing FOP labelling had been discussed at the TBT Committee, the Members concerned with the
lack of contribution proposed a range of measures, which compared to mandatory labelling were deemed to
be (1) less trade-restrictive (2) reasonably available alternatives, which (3) make an equivalent contribution
to the legitimate objective(s), taking risks of its/their non-fulfilment into account.”® Suggested regulatory
interventions include less stringent forms of labelling prescribed by the Codex Alimentarius, either
self-standing or in combination with consumer education initiatives, as well as physical activity programs. In
addition, various taxation mechanisms previously employed by some Members to combat obesity and NCDs
could be examined as a possible alternative to FOP labelling.

2.3.1. Other labelling schemes

At the TBT Committee meetings the concerned Members suggested that mandatory labelling be substituted
with the “low,” “free” and “no added” labels contained in the Codex Alimentarius Guidelines for Use of
Nutrition and Health Claims.*® Another proposal was to adopt the “Nutrient Reference Values” (hereinafter —
NRVs) labelling scheme displaying a percentage of the nutrient contained in the product from its estimated
daily need.'®

The adopting Member could advance two arguments against the nutrient claims prescribed by the Codex.
First, it may argue that such a “positive” signposting, even if effective, is not adequate to the risks of NCDs
proliferation, taking into account the epidemiological and sociocultural situation in the adopting Member. As
the Appellate Body stated in the US — Tuna I, the nature and gravity of the risks of non-fulfilment of the
measure’s objective(s) should be considered.'® As regards human health protection, the WTO jurisprudence
recognises that it is one of the vital values, and the risks of not protecting it are particularly grave.? It is safe
to assume that the Member adopting a measure targeting human disease identifies the sought level of
protection as prevention to the maximum extent possible.*®® This could be a persuasive point for the low- and
lower-middle income countries, since their populations are disproportionately susceptible to cheap
low-quality food*®* and have a poor level of consumer awareness.**

Second, the adopting Member could maintain that the measure does not achieve an equivalent degree of
contribution, which according to the WTO practice does not require the alternative to make the same
contribution as the contested measure.'® Nonetheless, numerous studies suggest that positive perceptions
of a product created by labelling induce overconsumption of such foods.'®” Therefore, consumption of critical
nutrients in one sitting may even increase as a result of the measure, which by no means could demonstrate
the equivalence of contribution. Taking into consideration grave risks of failure to improve public health
through the measure, the prospects of success for NRVs labelling as an alternative measure are fairly
limited.

Coming to the NRVs, they are not recommended by the WHO as a form of effective regulatory
intervention to combat NCDs due to their non-interpretive nature, i.e., purely numerical contents without
understandable symbols, colour or text.'®® Scientific research to date reveals consensus amongst scholars
that the NRVs lack effectiveness as a self-standing measure to address consumption of critical nutrients due
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to the lack of salience and the inability of consumers to understand the label.'® The adopting Member could
refer to some studies to prove that the suggested alternative is not going to make an equivalent contribution.

However, the concerned Members claim that more complex labelling schemes, such as the NRVs, could
be supported by consumer education programs.'® The WTO jurisprudence recognises a possibility for
comprehensive regulatory interventions to act as a single alternative. The Appellate Body in the US — COOL
(para. 21.5) concurred that various methods could jointly achieve a legitimate objective. In such cases, the
panels are to assess the synergetic contribution produced by the initiatives.™™ While in a long term this could
increase consumers’ understanding of the NRVs, the success of such practices would heavily depend on the
socioeconomic status, age and cultural experiences of the participants.**?

Moreover, since it takes little time for consumers to choose particular foods at the point of sale, studies
show that they tend to reduce the effort to calculate the overall nutritional benefit of a product, which could
neutralise the effect of consumer awareness programs.*® Finally, the adopting Member could appeal to the
lack of time to observe the effects of such intervention due to the harsh epidemiological situation in the
region (e.g., progressing morbidity rates, current health expenditure in % of GDP, healthcare system load).

Other less stringent labelling strategies adopted by some Members, including the “Health Star Rating”,
the “Healthier Choice Symbol” or the “Nutri-Score” labelling, could also be viewed by the concerned party as
a viable alternative to mandatory “high in” labelling. Nonetheless, it would be equally challenging to adduce
evidence of the effectiveness of other labelling systems in changing consumption patterns to reduce intake of
critical nutrients. Scientific information regarding these measures is still conflicting. Several studies point to
the misleading nature of endorsement logos and rating systems, due to the false perceptions of healthiness
they may create.™

2.3.2. Promoting physical activity

As noted above, the WHO suggests targeting obesity and associated NCDs through regulating calories
consumption and expenditure. Taking into account the objective of human health protection, the Member
in line with the WTO practice could decide to achieve it through different means,*® including promotion of
physical activity. Nonetheless, the WHO recognizes that some Members would struggle to succeed in
increasing physical activity of the population, as some countries are far more susceptible to sedentary
lifestyles than others.™® Moreover, as a suggested paradigm shift in society, such policies by definition take a
considerable amount of time to achieve a decent result, which could not be available to some Members due
to a grave situation with the NCDs in the region. Consequently, the adopting Member could argue that
promotion of physical activity as a self-standing alternative would not be adequate to the risks on the NCDs
proliferation in the Member.

2.3.3. Taxation

The idea to introduce a new tax to improve public health is not new to the WTO. For instance, in Australia —
Tobacco Plain Packaging the complainants suggested increases in excise tax on tobacco products instead of
maintaining plain packaging measures. Care should be taken when drawing comparisons between tobacco
which intake is unhealthy in any form and foods that an ordinary person needs on a daily basis to live.
Nonetheless, there are examples of taxation initiatives (so-called “fat taxes”), which either target a critical
nutrient (saturated fat tax in Denmark, abandoned in 2013), or a product containing it (soft drinks taxes in
Hungary, France, Norway, Chile, Mexico, etc.). The concerned Members could thus suggest implementing a
taxation strategy to target critical nutrients without placing unappealing labels on the front-of-pack. A specific

19 Jones A., Neal B. et al. Front-of-Pack Nutrition Labelling to Promote Healthier Diets: Current Practice and Opportunities to
Strengthen Regulation Worldwide // BMJ Global Health. 2019. Vol. 4. Ne 6. P. 5, citing a range of studies.

0 G/TBT/M/64/Rev.1., § 2.136.

M ABR, US — COOL (para. 21.5 — Canada and Mexico), § 5.216.

42 WHO Regional Office for Europe, Manual to Develop and Implement Front-of-Pack Nutrition Labelling: Guidance for Countries on
the Selection and Testing of Evidence-Informed Front-of-Pack Nutrition Labelling Systems in the WHO European Region. P. 36—38.
URL: https://apps.who.int/iris/handle/10665/336988 (accessed 20.04.2023).

U3 Talati Z., Pettigrew S. et al. Op. cit. P. 211.

14 Folkvord F., Bergmans N., Pabian S. The Effect of the Nutri-Score Label on Consumer’s Attitudes, Taste Perception and Purchase
Intention: An Experimental Pilot Study // Food Quality and Preference. 2021. Vol. 94. P. 5-6; Dickie S., Woods J. L., Lawrence,
M. Analysing The Use of the Australian Health Star Rating System by Level of Food Processing // International Journal of
Behavioural Nutrition and Physical Activity. 2018. Vol 15. Ne 1. P. 4.

15 ABR, US — COOL (Article 21.5 — Canada and Mexico), § 5.215.

U6 WHO, Global Action Plan on Physical Activity 2018-2030: More Active People for a Healthier World. P. 15. URL:
https://apps.who.int/iris/bitstream/handle/10665/272722/9789241514187-eng.pdf (accessed: 20.04.2023).
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indirect tax (per unit) could arguably achieve the legitimate objective in a more objective and precise way
than ad valorem indirect tax (per value), which could open opportunities for tax avoidance.

The adopting Members may respond with two arguments. First, if the informing function of FOP labelling
is considered to be a separate legitimate objective, taxation measures would not demonstrate an equivalent
contribution, since they do not educate consumers to make dietary choices. Second, taxation measures are
unlikely to be less trade-restrictive than mandatory FOP labelling. The economic theory of indirect taxation
suggests that the financial burden of a new tax is at least partially shifted on consumers.**” The same results
were proven by the research of various fat taxes in Europe.™® Other studies confirm that “fat taxes” as a form
of indirect taxation could increase the price of foods to the extent that it could discourage purchasing
intentions. For instance, over a year after the introduction of an excise tax on sugary beverages in Mexico,
the average price of the product increased by 11 %, whereas its consumption decreased by 6 %.°
As acknowledged in Australia — Tobacco Plain Packaging, a tax-induced decrease of goods consumption is
likely to affect the volumes of trade in the targeted commodities.’®® In such circumstances, it would be
challenging for the concerned Members to demonstrate that the measure is not equally or more
trade-restrictive than FOP labelling. In Australia — Tobacco Plain Packaging the complainants failed to
persuade the panel.

Summarising the discussion of the FOP measures’ compliance with Article 2.2, it would heavily depend
on the outcomes of scientific debates over the meaningful contribution. The more objective and
methodologically rigorous studies the Member could refer to, the more realistic are its prospects of success.
To justify a one-sided approach to target consumption of critical nutrients, the Member would have to
demonstrate a synergetic regulatory effort, which covers both calorie expenditure and calorie consumption,
supported by consumer awareness programs. If FOP labelling withstands the contribution analysis, there
arguably would be no viable alternative to it, as other measures are unlikely to demonstrate equivalent and
urgent results in terms of public health improvement.

3. Harmonisation

Pursuant to Article 2.4 of the TBT Agreement, the Members shall use the relevant international standards, or
the relevant parts of them, as a basis for their technical regulations except when such standards would be an
ineffective or inappropriate means for the fulfilment of the pursued legitimate objectives. Thus, the measure
would be consistent with Article 2.4, if (1) a relevant international standard exists or its completion is
imminent, and (2) it is used as a basis for the technical regulation. To create incentives for the Members to
harmonise their measures on as large a scale as possible, Article 2.5 of the TBT Agreement establishes a
rebuttable presumption of the measures’ compliance with Article 2.2, if they are prepared, adopted or applied
for one of the legitimate objectives mentioned in the latter, and are in accordance with the relevant
international standards.

At the TBT Committee, the Members frequently voiced concerns regarding compliance of mandatory FOP
labelling with the relevant international standards, for instance, the Codex Guidelines for Use of Nutrition and
Health Claims (CAC/GL 23-1997) and the Codex Guidelines on Nutrition Labelling (CAC/GL2-1985).*** It is
unlikely that the status of these Guidelines as relevant international standards could be challenged by the
Members. As the Appellate Body stated in the US — Tuna /I, the international standard exists when there is
a standard as defined in Annex 1.2 to the TBT Agreement and an international standardizing body in terms
of Annex 1.4.'2 These are undoubtedly documents, containing product-related guidelines for common and
repeated use, which fits the TBT definition of a standard. Moreover, the Joint FAO/WHO Codex Alimentarius
Commission administering the Codex had been acknowledged as an authoritative international standardizing
body in the previous WTO practice and in the SPS Agreement.'®

17 Economics Online, Indirect Taxes. URL: https://www.economicsonline.co.uk/competitive_markets/indirect_taxes_and_subsidies.html
(accessed: 20.04.2023).

18 Thiele S., Roosen J. Obesity, Fat Taxes and Their Effects on Consumers. Regulating and Managing Food Safety in the EU I/
H. Bremmers, K. Purnhagen (eds.) / Regulating and Managing Food Safety in the EU: A Legal-Economic Perspective. Cham :
Springer, 2018. P. 22.

19 Fernandez M. A., Raine K. D. Insights on the Influence of Sugar Taxes on Obesity Prevention Efforts // Current Nutrition Reports.
2019. Vol. 8. Ne 4. P. 337, citing a range of studies.

120 PR, Australia — Tobacco Plain Packaging, 8 7.1491.

128 G/TBT/M/59, § 2.2.1.4; G/TBT/M/61, § 2.2.2.23.

122 ABR, US — Tuna Il, § 350-352, 356.

12 panel Report, European Communities — Trade Description of Sardines, WT/DS231/R and Corr.1, adopted 23 Oct. 2002, modified
by Appellate Body Report WT/DS231/AB/R, DSR 2002:VIIl, p. 3451 (hereinafter — PR, EC — Sardines), § 7.66.
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It is unclear whether these Guidelines could be used as a basis for mandatory FOP labelling. The
Appellate Body clarified in the EC — Sardines that the standard is used “as a basis” if it is a principal
constituent or a fundamental principle of the measure.*® For this purpose, “cherry-picking” from the standard
is prohibited, as the measure must incorporate all relevant parts of the standard. The “accordance” with the
standard under Article 2.5 is more challenging, since it requires that the measure embodies the international
standard completely.?® At the TBT Committee the Members claimed that the “high in” FOP labelling is not
provided for by the Codex Guidelines either in terms of mandatory compliance, or in respect of a defined
threshold to consider foods as rich in critical nutrients. Indeed, there are no upper limits of critical nutrients’
content approved by the Codex to date. Moreover, Sec. 5 of the Guidelines on Nutrition Labelling maintains
that the use of supplementary nutrition information on food labels should be optional. Up until 2021, the
adopting Members could have responded that the Guidelines were inappropriate or ineffective means to
protect human health by discouraging intake of critical nutrients. The standard is ineffective or inappropriate
if it does not have “the function or capacity” to achieve the measure’s objectives.!?

Since the Codex Guidelines were silent on the possibility of a mandatory FOP labelling that would target
predetermined amounts of critical nutrients in foods, the Member could claim that they are largely irrelevant
and inadequate to the set objective(s). However, the amendments of late 2021 broke the silence by adding a
new annex to the Codex Guidelines on Nutrition Labelling. Resulting from an effort of the Codex Committee
on Food Labelling (CCFL), Annex 2 sets Guidelines for FOP labelling. It is explicitly acknowledged in
para. 3.2 of this Annex that FOP labelling could be mandatory. Notably, in the course of the 46" Session of
the CCFL the Russian Federation opposed this proposition with a reference to the abovementioned Sec. 5 of
the Guidelines.’®” The Codex Secretariat equivocally replied that since the FOP is merely one of the forms
that supplementary nutritional information could take, its mandatory nature does not contradict Sec. 5.
Objectively speaking, Sec. 5 is to the highest extent unambiguous in stating that any supplementary
information in the form of labelling should be optional.

Annex 2 further allows the adopting Members to base their measures on the national or regional dietary
guidance. In practice this could justify the Members’ use of locally calculated thresholds for assigning
particular labels'?® or differing amounts of the total energy intake. For instance, the WHO considers
2,000 kcal a necessary calorie intake for an average human, whereas in Mexico it amounts to 2,200 kcal for
the purposes of calculating the critical nutrients’ thresholds.**

Finally, Annex 2 maintains that FOP labelling should help consumers to make appropriate comparisons
between foods, as well as that consideration should be given to the nutrients and/or food groups which are
discouraged and/or encouraged by FOP labelling. This is arguably where the catch of the new Guidelines
lies. To rely on this international standard the Member would still have to demonstrate that the measure is
drafted to influence consumers’ purchasing decisions in a manner that decreases not the consumption of
goods per se, but the consumption of critical nutrients. It could appear to be less challenging, minding that
the regional and local studies are encouraged by the Guidelines. However, the research still has to maintain
the methodological rigour and scientific precision discussed in this paper with respect to Article 2.2 of the
TBT Agreement.

Apparently, this provision was the best that the negotiators managed to arrive at. The Report of the 46"
Session shows that there was no consensus at all on the inclusion of the non-discrimination principle in the
Guidelines. The initial proposal was to recommend that FOP labelling must not exploit fear in consumers or
hinder trade. Notably, the Representative of the WHO went as far as to state that the concept of
non-discrimination is contrary to the aims of FOP labelling.

Hence, compliance with Article 2.4 and the prospects of presuming the measure’s necessity under
Article 2.5 would heavily depend on the Member’'s ability to show the effects of the measure on the
consumption of critical nutrients, as is the case under Article 2.2. This is one of the major parts of the new

124 pppellate Body Report, European Communities — Trade Description of Sardines, WT/DS231/AB/R, adopted 23 October 2002, DSR
2002:VIII, p. 3359 (hereinafter — ABR, EC — Sardines), § 243.

125 PR, Australia — Tobacco Plain Packaging, § 7.274, fn. 959.

126 ABR, EC — Sardines, § 288.

127 Codex Alimentarius Commission, Report of the Forty-Sixth Session of the Codex Committee on Food Labelling (Virtual). REP21/FL.
June 2021. § 71. URL:
https://www.federalregister.gov/documents/1999/07/29/99-19422/codex-alimentarius-commission-forty-sixth-session-of-the-executiv
e-committee-of-the-codex (accessed: 20.04.2023).

128 See, for instance, Pan American Health Organization Nutrient Profile Model. URL: https://iris.paho.org/handle/10665.2/18621
(accessed: 20.04.2023).

129 Contreras-Manzano A., Cruz-Casarrubias C. et al. Evaluation of the Mexican Warning Label Nutrient Profile on Food Products
Marketed in Mexico in 2016 and 2017: A Cross-Sectional Analysis // PLOS Medicine. 2022. Vol. 19. Ne 4. P. 5.
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Guidelines, which could not be omitted or circumvented by the Member to alleviate the burden of
compliance. The task is nonetheless simplified by the fact that the Guidelines now recognize the relevance
and authority of regional studies, including those examining dietary patterns of locals.

Conclusion

It is possible to adopt a FOP labelling scheme that would be effective in combating obesity-associated NCDs
and comply with the key WTO norms and principles. However, as much as a Member may strive to respond
promptly to the proliferation of the NCDs, the WTO disciplines would work as a deterrent to strike the
balance between the right to regulate and the right to unimpeded trade. Therefore, both effectiveness and
WTO-compliance come at a cost.

This article has provided several insights into how to mitigate the risks of FOP labelling schemes’
non-compliance with the principles of non-discrimination, necessity and harmonisation established in the
TBT Agreement. First, the adopting Members must work toward regulating all products rich in critical
nutrients. The similar nutritional composition of these goods increases the chances of them being considered
“like” for the purposes of non-discrimination analysis of Article 2.1 of the TBT Agreement. If FOP labelling
omits, for instance, unpackaged energy-dense foods, the legislator has to ensure that the excluded products
are covered by other regulatory interventions. The UK presents one such example: it administers both a FOP
labelling scheme for pre-packaged goods and a requirement to display calorie information on menus and
food delivery platforms for unpackaged foods.

Second, the adopting Member has to be cautious when setting the goals of the FOP labelling measure,
since demonstration of its necessity would further require to separately establish the measure’s contribution
to the stated objectives. The more objectives are declared, the more challenging this would be. Further on,
the Member has to determine how FOP labelling schemes discourage intake of different nutrients.
Otherwise, it could be problematic to demonstrate the anticipated outcomes of the regulation. The expected
contribution of the FOP measure could be boosted by framing a supporting environment of regulatory
interventions that would address different aspects of the problem — from promoting calorie expenditure to
increasing consumers’ understanding of nutritional information. Against the backdrop of such a synergy of
measures other alternatives would likely fail to equivalently combat obesity-related NCDs.

Finally, the Member could concentrate on the scientific analysis of the critical nutrients’ intake of its local
population. Existing international standards in the field now explicitly allow the adopting Members to base
their conclusions of the measure’s contribution on regional studies. This, for instance, could help justify
different daily caloric intake thresholds employed by some existing measures. Nevertheless, the impact of
international standards should not be overestimated, since presently they do not relieve the Members from
the need to appropriately differentiate between goods.

Ultimately, the current state of the WTO jurisprudence is not flexible enough to respond to complex health
improvement policies. Since such initiatives are aimed at changing subjective perceptions that humans
attach to the objects and processes surrounding them, the effects of such measures are extremely difficult to
forecast and even more so to achieve. The rulemaking suggestions offered in this paper may assist the
Members in balancing obligations they owe to their populations with their commitments under the WTO.

MAPKUPOBKA MPOAYKTOB MUTAHUA HA JIMLEEBOW CTOPOHE YMAKOBKW:
COBMECTUMbI I MHUUNATWBbI B CPEPE 3PABOOXPAHEHNA C HOPMAMU U
NMPABUJTAMU BTO?

MAPXOMEHKO A. A1

MapxomeHko AHacTacus AneKcaHApOBHAa — MarucTp npasa, COBETHUK
oTAaena mMep 3awWuWThl pbiHKA, [enapTameHT MexXAyHapoAHOW Koonepauuu un
NINLEH3MPOBaHNSA B coepe  BHeELWIHel  Toprosnu, MuHMCTEpCTBO
NPOMbILLNEHHOCTM U TOproBnn  Poccuiickoli  degepaunn, Mocksa, Poccus
(aaparkhomenko.01@gmail.com).

130" MHeHusl, NpeACTaBNEHHbIE B [AHHOW CTaTbe, BbIPAXAIOT MCK/UMTESIbHO MO3NLMI0 aBTOpa U HUKOMM 06GpPAa3oM He OTpaxarT
no3nuMio L0600 APYroro LA UK opraHu3aLmm.
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AHHOTaUuA

3a nocnefHee fAecATuneTME rocyAapcTsa CTasv BCe yalle UCMOoJb30BaTh pas/inyHble hOpMbl MapKUPOBKM MPOAYKTOB NUTAHWUA Ha
NIMLEBO CTOPOHE YNakoBKW B LENSX NPefoTBpalleHUs PacrnpoCTpaHeHUs OXMPEHWS WM CBA3AHHBIX C HUM  HEWUHMEKLMOHHbIX
XpOHMYecknx 3abonesaHuii. HekoTopble hopMbl Tako MapKMPOBKM Hampas/ieHbl Ha MHGOPMUPOBaHWe NOTPedUTeNs O NOBbILLEHHOM
cofiepXaHnn KpUTUYECKN 3HAUMMBbIX MULLEBbIX BELLLECTB U ABAAIOTCA 06513aTefIbHbIMK A15 CO6MoAeHNsA. PacTyLwas nonynspHoCTb Takmx
Mep BbI3bIBAET CEPbe3HYyl0 03a60YEHHOCTb Y YNeHOB BcemupHoi Toprosoli opraHusaumy (BTO), NOCKOSbKY K HACTOSILLEMY BPEMEHU
egnHas nosvumsi OTHOCMTEIbHO COOTBETCTBUS AAaHHOW MapKMpOoBKM HOpmam M npasuiam BTO He ccopmupoBanacbh. B HacTosiwein
crtatbe MpeanpuHATa MonbiTka AO0CTUYL MOHMMAaHWA NO JaHHOMY BOMPOCY W NPeAioXuUTb BapuaHTbl TOrO, Kak HauWOHaUlbHble
3aKoHogaTeny Morn 6bl CKOPPEKTVPOBATL CBOWM WHULMATVBBLI MO MapKMpoOBKe, YTOObI NPUBECTU WX B COOTBETCTBME C CornalleHnem
BTO no TexHunyeckum 6Gapbepam B ToproBne (Cornawenne TBT). B nepBoit yacT crtatby Ha OCHOBaHUM MOMOXEHWUN cTatbu 2.1
Cornawenvs TBT (MpUHUMN HEAWCKPYMMHALMKM) aBTOP 3ak/lyaeT, YTo B pamkax paspabaTtbiBaembIX WHULMATMB 3aKOHOAATEsIHo
cnepyet perynuposatb noTpebneHne BCex BWOB MNPOAYKTOB MNWTaHUA. ToBapbl, He Npollelive NpefBapuTe/bHYH0 YnakoBKy W
oTrnycKaeMble NoTpebuTensM B MecTax Npofaku, Takke [O/MKHbI CTaTb 06BEKTOM pPerynnpyowero Bo3aeincTems, NOCKOIbKY N0 CBOEMY
XUMWNYECKOMY COCTaBY OHW CXOXW C NPOAYKTaMy MUTaHWSA MPOMBbILLIEHHOTO NPOM3BOACTBAa. BO BTOPOI 4acTu HacTosLlei cTaTtbu Ha
OCHOBaHuKu ctatby 2.2 Cornawenuss TBT (NpuHUMN Heo6xoAMMOCTKN) aBTOp OTMeuaeT, YTo uneHam BTO cnegyet yaenuTb ocoboe
BHVYMaHVie onpefeneHvio Leneii BBOAUMON MapKUPOBKW, NOCKO/bKY, YTOObl COOTBETCTBOBATL MPUHLMMNY HEOBXOAMMOCTU, Takas Mepa
[OMKHA NPOAEMOHCTPUPOBaTh BKIaL B AOCTMXEHUE KaxAoW W3 3asBneHHbIX Lenei. bonee Toro, 3akoHogaTenb AOMKeH Gyaer
onpefenuTb, Kak MapKMpoBKa MOBMMUSET Ha CHWXEHWE NOTPebneHns UMEHHO KPUTWMYECKM 3HAYMMbIX MULLEBLIX BELLECTB, a He
OTAENbHbIX NPOAYKTOB NUTaHWSI B LE/IOM. B CBA3M C 3TM OXuAaeMblil BKNaL MapkupoBKW B JOCTUXEHWE 3asIB/IEHHbIX Leneli MoxXeT
6bITb YCUIEH C MOMOLLbLIO MPUHATUAA [OMOSHUTENbHBIX Mep, TakkKe CHWKaLWWX MOTPebieHne KpUTUYECKM 3HAYMMbIX MULLEBbLIX
BellecTB. B TpeTbeil yacTn cTaTby aBTOp paccmarpuBaeT nonoxenus crareii 2.4 n 2.5 Cornawenns TET (MpuHUMN rapMmoHusaumn) n
NPUXOAMT K BbIBOAY O TOM, YTO B HACTOSILLIEE BPEMSA MeXAyHapoAHble CTaH4apTbl MPU3HAIOT 3HAYVMOCTb PErviOHasIbHbIX UCCNE0BaHWIA,
B TOM YWCNE aHa/IM3MPYIOLMX Cheunduky 1 nulieBble NPYBbLIYKA MECTHOTO HacesneHusi. TemM He MeHee [elicTByloLlas pefakuus
COOTBETCTBYIOLLMX MEXAyHapOAHbIX CTaHAapTOB He 0CBOGOXAAET yieHoB BTO OT He06X0AMMOCTU NPUMEHSATL HAYYHO 060CHOBAaHHbIE
Mepbl, CNOCOGHbIE NO3UTUBHO BNNATL HA NOTPEGNIEHNE KPUTUYECKUN 3HAUYUMbIX MULLEBbIX BELLEECTB.

KnoueBble cnoBa

MapK1poBKa NPOAYKTOB MUTaHWsi, BcemupHas Toproeas opraHusauusi, CornawieHme no TexXHUYeckum 6apbepamM B TOProB/e, NpUHLMN
HEAVCKPUMUHALMM, rapMOHU3aLMst

Ans untnpoBaHusA: MapxomeHko A. A. MapkvpoBka NpoAyKTOB NMUTaHUSA Ha NWLLEBOI CTOPOHE YNakoBKN: COBMECTUMbI NIV MHULMATVBbI
B cdpepe 3apaBoOOXpaHeHns ¢ Hopmamu 1 npasunamm BTO? // XKypHan BLU3 no mexgyHapogHomy npasy (HSE University Journal of
International Law). 2023. T. 1. Ne 2. C. 93-110.
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