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Abstract

The present article analyses whether investment tribunals are competent to determine which representatives are entitled to act on
behalf of respondent states with competing governments. The examination of existing case law and theoretical background
suggests that investment tribunals have incidental jurisdiction to decide on the representation issue. In this case, the representation
issue is resolved for the sole purpose of proceeding to consideration of claims, which are properly within the tribunals’ jurisdiction
ratione materiae and the decision on this issue is not included in the dispositif of the awards and lacks res judicata effect. The most
plausible approach to decide the representation issue is to conduct a substantive analysis of the government’s entitlement to act on
behalf of the state. The alternative avoidance techniques to resolve the representation issue are questionable from the perspectives
of their logical coherence, practical convenience and safeguarding the parties’ procedural rights. This analysis should be conducted
in accordance with the criteria of customary international law. The legitimacy of a government’s origin is just one of these criteria and
has a limited role in the overall test for identifying the government which is entitled to act on behalf of the state. Finally, this analysis
should also take into account the considerations of procedural fairness, which depends on the factual circumstances of each
specific case.
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Introduction

In the recent arbitrations against Venezuela, investment tribunals have faced the issue concerning
Venezuela’'s representation by two competing governments (hereinafter — representation issue). This
issue arose from the 2019 presidential crisis in Venezuela. As a result, Juan Guaido, who proclaimed
himself the interim president of Venezuela and was recognised as the legitimate head of state by
numerous states, fled the country, while Nicolds Maduro, whose presidency has been extended for
a second term due to disputed presidential elections, remains Venezuela's de facto and effective leader.
However, the lack of effectiveness did not preclude Mr Guaid6é from appointing his nominees as
high-ranking Venezuelan public officials. Mr Guaidé’s appointment of José Ignacio Hernandez as the
Special Attorney General on 27 February 2019 enabled the latter to intervene into Venezuela’'s ongoing
investment arbitration proceedings as the state’s representative and instruct another law firm to assist
Venezuela.

This article aims to determine (i) whether arbitral tribunals have jurisdiction to decide the
representation issue, and, if so, (ii) what are the proper techniques to identify a state’s representative.
This task is accomplished against the background of limited academic writing on this issue.?

Accordingly, this article examines whether arbitral tribunals are entitled under bilateral investment
treaties (hereinafter — BITs) to decide on the representation issue; whether the doctrines of inherent

The views expressed in this article are the author’s personal views and do not belong to Monastyrsky, Zyuba, Stepanov &
Partners.

As of the time of writing, the topic of the present article had been discussed only in the following contributions: Baptista K. New
Actors in Investment Arbitration: The Legitimate Government /| Transnational Actors in International Investment Law / ed. by
A. Gourgourinis. Cham : Springer, 2021; Papp R. Representation of States in Investment Arbitrations Involving Governments
Competing for International Recognition /I Investments in Conflict Zones: The Role of International Investment Law in Armed
Conflicts, Disputed Territories, and ‘Frozen’ Conflicts /| ed. by T. Ackermann., S. Wuschka. Leiden : Brill | Nijhoff, 2021;
Manciaux S. The Representation of States before ICSID Tribunals // Journal of International Dispute Settlement. Vol. 2. 2011.
Ne 1.P. 87-96.
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powers and incidental jurisdiction expand the tribunals’ jurisdiction to resolve this issue; and which
additional considerations should be given effect by tribunals while performing this task.

In line with this, Section 1 gives an outline of the representation issue, the related theoretical and
practical challenges, and describes the approaches of other international dispute settlement bodies.
Section 2 analyses whether investment tribunals have jurisdiction to decide on the representation issue,
including on the basis of the doctrines of inherent powers and incidental jurisdiction. Section 3 describes
other aspects that should be considered by tribunals while deciding on the representation issue, such as
issues of applicable law, annulment and enforcement concerns, procedural fairness, and judicial propriety.
The inferences drawn from this analysis are summarised in the Conclusion.

1. Mapping the issue: competing governments before international courts and tribunals

The present Section outlines the factual background that led to the emergence of the representation issue
in the Venezuelan investment proceedings and describes the approaches taken by the respective
tribunals. The solutions proposed by these tribunals are then considered in the light of the case law of
other international courts and tribunals.

1.1. Background of the Venezuelan precedents

In 2018, presidential elections took place in Venezuela for the upcoming 5-year presidential term.
Although the elections resulted in the re-election of Nicolas Maduro, it was commonly believed that
the elections were deeply flawed.®> Numerous states refused to recognise the legitimacy of the elections.*

The crisis resulted in the self-proclamation of Juan Guaid6, the opposition leader at the National
Assembly, as the Interim President pursuant to Article 233 of the Venezuelan Constitution on 23 January
2019.° He was recognised by approximately 60 states.®

On 5 February 2019, the National Assembly passed the so-called Statute Governing the Transition to
Democracy and the Reestablishment of the Constitution (hereinafter — Transition Statute), which
incorporated the desired political changes.” It also empowered Mr Guaidd to appoint senior officials,
including the Special Attorney General representing Venezuela in international arbitration proceedings.®
Mr Guaidé appointed José Ignacio Hernandez as the Special Attorney General.

However, the Transition Statute was annulled by the Supreme Tribunal of Justice (hereinafter — STJ),
as it was adopted by the National Assembly in violation of the Constitution.® The STJ also annulled the
appointment of Mr Hernandez as the Special Attorney General on 11 April 2019.1° Despite this,
Mr Hernandez — later replaced by Enriqgue Sanchez Falcdn — started intervening into Venezuela's ICSID
arbitration proceedings,”* which were being managed by Reinaldo Enrique Mufioz Pedroza, the
Venezuelan Attorney General appointed by Mr Maduro.? While Mr Pedroza instructed De Jesls & De

3 Faiola A. Venezuelan President Nicolas Maduro wins reelection amid charges of irregularities // The Washington Post. 20 May
2018. URL: https://www.washingtonpost.com/world/the_americas/crisis-weary-venezuelans-are-voting-in-election-decried-as-a-
maduro-power-grab/2018/05/20/cb7b579e-57d6-11e8-9889-07bcc1327f4b_story.html (accessed: 18.06.2023).

4 Sequera V., Buitrago D. U.S., EU say they do not recognize Venezuela parliamentary vote // Reuters. 7 December 2020. URL:

https://www.reuters.com/article/us-venezuela-election-results-idCAKBN28HOL3 (accessed: 18.06.2023).

Hernandez A., Melimopoulos E. Venezuela opposition leader declares himself interim president /| Aljazeera. 24 January 2019.

URL:  https://www.aljazeera.com/news/2019/1/24/venezuela-opposition-leader-declares-himself-interim-president (accessed:

15.12.2023).

Paddeu F., Dunkelberg A. Recognition of Governments: Legitimacy and Control Six Months after Guaidé // Opinio Juris.

18 July 2019. URL: http://opiniojuris.org/2019/07/18/recognition-of-governments-legitimacy-and-control-six-months-after-guaido/

(accessed: 18.06.2023).

7 Venezuelan Parliament approves law governing political transition [/ The Quint World. 6 February 2019.

URL: https://www.thequint.com/news/hot-news/venezuelan-parliament-approves-law-governing-political-transition  (accessed:

18.06.2023).

Hernandez J. I. The Statute that Governs the Transition to Democracy and the International Recognition of the Venezuela

Interim President /I International Legal Materials. Vol. 61. 2022. Ne 5. P. 820.

El TSJ de Venezuela declara nulo el Estatuto de la Transiciéon aprobado por el Parlamento // Notimérica. 11 February 2019.

URL: https://lwww.notimerica.com/politica/noticia-tsj-venezuela-declara-nulo-estatuto-transicion-aprobado-parlamento-20190211

121618.html (accessed: 18.06.2023).

10 Deutsche Bank AG London Branch v. Central Bank of Venezuela [2022] EWHC 2040 (Comm), §101.

% Valores Mundiales S.L. and Consorcio Andino S.L. v. Venezuela, ICSID Case Ne ARB/13/11, Annulment Proceedings,

Procedural Order Ne 2, 29 August 2019, §1; Mobil Cerro Negro Holding et al. v. Venezuela, ICSID Case Ne ARB/07/27,

Decision on the Respondent’s Representation in this Proceeding, §8, 24.

Valores Mundiales S.L. and Consorcio Andino S.L. v. Venezuela, Award, 25 July 2017, p. i (list of party representatives); Mobil

Cerro Negro Holding et al. v. Venezuela, ICSID Case Ne ARB/07/27, Decision on the Respondent’s Representation in this

Proceeding, §2.
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Jesus, Mr Falcon instructed Curtis, Mallet-Prevost, Colt & Mosle LLP as counsel.® Against this
background, several ICSID tribunals considered the representation issue in separate procedural
decisions.

1.2. Jurisdiction and applicable law in the Venezuelan precedents

In general, ICSID tribunals considered that they are entitled to decide on the representation issue — to a
limited extent — because this is merely a procedural issue. In Valores Mundiales v. Venezuela and Mobil
Cerro v. Venezuela, the tribunals held that they lack powers to identify the legitimate representative but
noted that there was no need for such an exercise, as the decision on the representation is made strictly
for the purposes of the proper conduct of proceedings and thus is a procedural decision.** The tribunals
cited Article 44 of the ICSID Convention, under which “[i]f any question of procedure arises which is not
covered by... the Arbitration Rules or any rules agreed by the parties, the Tribunal shall decide the
guestion”.*® Still, in Heemsen v. Venezuela and Longreef v. Venezuela, the tribunals held that they lack
jurisdiction to resolve the related matter whether the procedural actions of Mr Pedroza could be declared
invalid in the light of the National Assembly’s statement on the illegality of his authority.'®

No less controversial is the question which law should be applied while deciding the representation
issue. Some tribunals thoroughly analysed the authority of the competing representatives. Thus, in Mobil
Cerro v. Venezuela and Valores Mundiales v. Venezuela, the tribunals examined the issue from the
perspective of both national and international law. Both tribunals found that, in terms of international law, it
is the effective government that should represent the state in the proceedings.'” But they also took
cognizance of the fact that the STJ had declared the appointment of Mr Herndndez invalid and stated that
only Mr Pedroza can represent Venezuela in the proceedings.'®

1.3. Various approaches to the representation issue in the Venezuelan precedents

The first approach adopted by tribunals can be characterised as the status quo approach. It boils down to
allowing the counsel on the record, i.e. Mr Pedroza and De Jesus, to continue Venezuela's
representation.’ Its main advantage is simplicity. It also preserves the respondent state’s procedural
rights and ensures that the investor does not have to face an additional legal team advancing its
opponent’s interests, which would definitely place extra procedural burden on the claimant. Still, this
solution is more practical than legal. Furthermore, neither tribunal, which followed the described
approach, supported its conclusion with a strong line of legal arguments.

More nuanced is the approach of the Mobil Cerro tribunal.?’ It started its analysis by outlining the
reasonableness of the status quo approach, which “provides continuity in the interest of orderly
proceedings and the right of defence of the Respondent”.?* This conclusion was backed by a substantive
analysis of the representatives’ entitlement to act on behalf of Venezuela. From the perspective of
Venezuelan law, after noting the STJ's annulment of the “the basis of the appointment of Mr Falcdn’s
predecessor”, the tribunal held that it “has not been convinced that Mr Falcén’s appointment is formally
valid under domestic Venezuelan law”.?? As regards international law, the tribunal noted that “Mr. Falcén
has not been shown to be the representative of an effective government”.® In addition, Mr Guaidd’s
recognition by other states, in the tribunal’'s view, often expressed mere political support rather than
abrogated Mr Maduro’s powers as the state’s effective leader.?*

This solution appears to be preferable compared to the first one, as it engages in an analysis of the
entitlement to represent the respondent state and arrives at a decision, which is legally justified rather
than convenient. Moreover, selecting the “incorrect” representative can jeopardise the respondent state’s

13 Ibid. 87, 29.

4 Valores Mundiales v. Venezuela, Procedural Order Ne 2, §31-38; Mobil Cerro v. Venezuela, §43-46.

15 Convention on the settlement of investment disputes between States and nationals of other States, 575 U.N.T.S. 159 (1965).

6 Enrique Heemsen and Jorge Heemsen v. Venezuela, PCA Case Ne 2017-18 and Longreef Investments AVV v. Venezuela,
ICSID Case Ne ARB/11/5, Annulment Procedure, cited in Valores Mundiales v. VVenezuela, Procedural Order Ne 2, §36.

7 Valores Mundiales v. Venezuela, Procedural Order Ne 2, §42; Mobil Cerro v. Venezuela, §56.

8 Valores Mundiales v. Venezuela, Procedural Order Ne 2, 843-47; Mobil Cerro v. Venezuela, §55-57.

19 Agroinsumos Ibero-Americanos S.L. et al. v. Venezuela, ICSID Case Ne ARB/16/23, Procedural Order Ne 13, 13 January 2020,
cited in ConocoPhillips Petrozuata B.V. et al. v. Venezuela, ICSID Case Ne ARB/07/30, Recommendation, 10 July 2020, 840.

20 For a similar line of argumentation see also Valores Mundiales v. Venezuela, Procedural Order Ne 2, §42-49.

2L Mobil Cerro v. Venezuela, §52.

2 |bid. §55.

2 Ibid. 856-57.

2 Ibid. 860.
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right to be heard. This, in turn, would adversely affect the claimant’s interest in enforcing the arbitral
award, as a substantial violation of the right to be heard might lead to annulment or serve as a ground for
denying recognition and enforcement.® Thus, in ConocoPhillips v. Venezuela, the investor considered
these enforcement-related risks sufficiently substantial to ask the tribunal to allow the participation of both
representatives for Venezuela.?®

A third approach was adopted in ConocoPhillips v. Venezuela, where both representatives were
allowed to represent Venezuela. In the Decision of Rectification, the tribunal considered that at that stage
the issue of representation was moot, as no conflicting submissions were filed by Curtis and De JesUs,
which would jeopardise the proceeding.?” The issue was also considered in the Order on Respondent’s
Representation issued by the Annulment Committee upon De Jesus’ request to exclude Curtis from the
proceedings.?® De Jesls’ request was filed after both firms concurrently applied for the annulment of the
award and commented on the schedule of proceedings.?® Although the Order on Representation admitted
the existence of a risk that the representatives might make different arguments, the Annulment
Committee opined that this “does not mean that their arguments and theses would not be heard and
answered, separately” and that, in any case, it is Conoco who bears the burden of answering two lines of
defences.* Finally, the issue was discussed once again in Lord Phillips’ Recommendation on De JesUs’
proposal to disqualify all members of the ICSID Annulment Committee because “the terms of the Order
on Representation demonstrate that each of the three members of the Committee cannot be relied upon
to exercise independent judgment”.®* Lord Phillips noted that the concurrent work of two legal teams
complementing each other would be beneficial for Venezuela.®? But he also made a disclaimer that where
there is a “conflict between the cases that the two [representatives] sought to advance”, “it would cease to
be procedurally viable for them both to represent Venezuela”.** Consequently, this situation “might lead to
a procedural impasse”.®* The only solution, in Lord Phillips’ opinion, would be the cancellation of the
Order on Representation.®® Finally, he also noted that, possibly, “the appropriate course that the
Committee should have taken was to resolve, as best it could, the question of which of the two rival
contenders had the better case to represent Venezuela”.®®

Lord Phillips’ comments clearly show the main drawbacks of concurrent representation by two
non-cooperating legal teams. Where their positions are contradictory, it is unclear whose arguments
should be given prevalence by the tribunal. It is also imaginable — if the representation issue arises early
in the proceeding — that the legal teams might present conflicting facts, further complicating the case.
Finally, the opposing party has to defend itself against two concurrent lines of arguments, which increases
its expenses on the proceeding and the time required to adequately answer all arguments. This scenario
thus also raises concerns about preserving the equality of parties. Although this latter problem did not
occur in ConocoPhillips (as Conoco expressly agreed to bear this additional procedural burden to avoid
enforcement-related risks),* it might well play a substantial role in cases initiated by claimants lacking the
requisite financial resources. An adequate solution to avoid such complications, as admitted by Lord
Philips, is to choose one representative. In the author’s view, the ConocoPhillips approach would only be
at least viable if the rival counsels work hand-in-hand and produce a single position for the respondent
state. But it is very unlikely that in circumstances similar to Venezuela’s case such cooperation can be
achieved.

% Article 52(1)(d) of the ICSID Convention; Article V(1)(b) of the Convention on the Recognition and Enforcement of Foreign
Arbitral Awards, 330 U.N.T.S. 3 (1958).

2 ConocoPhillips v. Venezuela, Order on Applicant’'s Representation, 3 April 2020, §28.

27 ConocoPhillips v. Venezuela, Decision on rectification, 29 August 2019, §25.

2 ConocoPhillips v. Venezuela, Order on Applicant’'s Representation, §17.

2 |bid. §1-10.

30 Ibid. §36.

3L ConocoPhillips v. Venezuela, Recommendation, §9.

%2 Ibid.

3 Ibid.

% Ibid.

% Ibid. §112.

% Ibid., §123. The same idea was expressed in Kimberly-Clark Dutch Holdings B.V. et al. v. Venezuela, ICSID Case
Ne ARB(AF)/18/3, 15 October 2019, Order on Venezuela’s Representation, cited in ConocoPhillips v. Venezuela,
Recommendation, §38: “the arbitration cannot proceed with two representatives of one and the same party who are in conflict
with each other”.

37 See above fn. 25.
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Finally, another option considered in Valores Mundiales v. Venezuela is to defer the decision on the
representation issue to another body, namely the Administrative Council of the ICSID.*® But it was
rejected, as due to Venezuela’'s denunciation of the ICSID Convention it was no longer represented in the
Council.* Still, one could imagine the possibility of deferring this question, e.g. to the International Court
of Justice (hereinafter — ICJ), which can decide “all cases which the parties refer to it”.*° But this
approach does not seem to provide a sound solution. The problem is that the ICJ cannot decide the
question without proper jurisdictional bases. In any case, the ultimate course of action for the tribunal in
regards to the ongoing arbitration proceedings while the ICJ is considering the representation issue
remains unclear. The suspension of proceedings for a long time is a serious prejudice to the rights of both
parties. And if tribunals have jurisdiction to decide the representation issue (see below), such an
approach would result in a denial of justice for the parties.*

Thus, while there was a consensus among the tribunals that they lack jurisdiction to determine who is
Venezuela’s legitimate representative, they adopted various techniques to manage the proceedings.
Some technigues — such as allowing the counsel on the record to continue representing the state (status
quo approach) and allowing both representatives to act for the state — provide rather practical solutions
and were adopted without a detailed legal analysis. Nevertheless, other tribunals combined the status
quo approach with a substantive analysis of the respective representatives’ entitlement to act on
Venezuela’s behalf under both national and international law.

1.4. The representation issue before other international fora

The representation issue was also considered in other fora. In Cyprus v. Turkey, the European
Commission of Human Rights faced Turkey's argument that Cyprus lacked standing for lodging an
application, as the government lodging the application was not the legitimate government of Cyprus. This
argument was rejected by the Commission, which referred to related Security Council resolutions
recognising the government in the proceeding and the fact that the representatives of this government
consistently acted on behalf of Cyprus in ratifying treaties and no objections were raised against these
acts.*?

Yugoslavia made a similar argument in the Bosnian Genocide case, where it argued that the president
of Bosnia and Herzegovina was not authorised to file claims with the ICJ due to the violation of domestic
procedures. The ICJ considered that municipal law is irrelevant to the question and opined that under
international law “there is no doubt that every Head of State is presumed to be able to act on behalf of the
State in its international relations”. The Court referred to the recognition of Mr Izetbegovi¢'s presidential
status by the UN and the fact that he signed numerous treaties.*

The representation issue also arose before the Prosecutor of the International Criminal Court
(hereinafter — ICC)* when the ex-president of Egypt, Mr Morsi, communicated to the ICC his request to
initiate an investigation with respect to governmental activities taken in times of civil unrest in Egypt in
2013 with a declaration for Egypt’s accession to the Rome Statute. However, the ICC Prosecutor decided
that the documents were filed by unauthorised persons and, thus, Egypt’'s consent for the exercise of the
ICC’s jurisdiction could not be established. The Prosecutor argued that according to official UN
documents other persons are listed as Egypt's president, prime minister and minister of foreign affairs,
even though the international community refused to recognise the new government. The Prosecutor also
considered that under international law the test of effective control shall be determinative of a
government’s power to act on behalf of the state. Considering that the Morsi government was ineffective,
the Prosecutor decided not to proceed with the communication and the declaration.*

% Ibid. §62.

% Ibid.

40 Article 36(1) of the Statute of the International Court of Justice, XV U.N.C.I.O. 355 (1945).

41 Maritime Delimitation in the Indian Ocean (Somalia v. Kenya), Preliminary Objections, Judgment of 2 February 2017, I.C.J.
Reports 2017, §132.

42 Cyprus v. Turkey, European Commission on Human Rights, (Applications Nos. 6780/74 6 and 6950/75), Decision of 26 May
1975. P. 135-136.

4 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia
and Montenegro), Judgment of 11 July 1996, I.C.J. Reports 1996, §44.

4 Although the ICC Prosecutor is not a dispute resolution body, for the purposes of the present Article this difference plays a
limited role.

4 The determination of the Office of the Prosecutor on the communication received in relation to Egypt /| Press Release of the
Office of the Prosecutor of the International Criminal Court. ICC-OTP-20140508-PR1003. 8 May 2014. URL:
https://www.icc-cpi.int/news/determination-office-prosecutor-communication-received-relation-egypt (accessed: 18.06.2023).
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The above conclusions differ from the ones reflected in the Venezuelan precedents. The European
Commission of Human Rights, the ICJ and even the ICC Prosecutor considered that they are entitled to
identify governments. There is also a consensus among them that the question must be resolved
exclusively on the basis of international law.

2. Jurisdiction of investment tribunals over issues concerning state representation

2.1. Jurisdiction of investment arbitration tribunals over issues extraneous to the applicable
BIT

The scope of investment tribunals’ jurisdiction depends on the wording of BITs’ dispute resolution clauses.
Some provide for jurisdiction over disputes relating to the breach of the BIT or matters regulated
thereby.*® Others contain clauses allowing to arbitrate all or any disputes relating to an investment.*’

This broad wording does not limit tribunals’ jurisdiction solely to breaches of the applicable BIT and
could encompass not only BIT claims, but also contractual claims and claims under national law or
treaties extraneous to the BIT. However, the possibility of such a broad interpretation remains unsettled,
as evidenced by the notorious example of the SGS v. Philippines*® and SGS v. Pakistan®® cases, in which
tribunals interpreted identical dispute resolution clauses differently. In SGS v. Philippines, the tribunal
opined that the phrase “disputes with respect to investments” is sufficiently broad to include contractual
claims, and only express wording to the opposite could exclude such claims from the tribunal’s
jurisdiction.®® On the contrary, in SGS v. Pakistan, an identically drafted clause was interpreted as
allowing to bring within the tribunal’'s purview only violations of the BIT.>*

Such a narrow interpretation does not seem completely inapposite. It is logical to assume that BITs’
dispute resolution clauses provide for a forum to consider violations of the respective BIT rather than
extending arbitral jurisdiction to issues under other legal instruments.?? Still — at least in the academic
community — the expansive interpretation seems to prevail, so that BITs' broad dispute resolution
clauses allow bringing claims under other treaties or customary international law insofar as they relate to
an investment.®®

But even broadly worded dispute resolution clauses cannot justify the resolution of the representation
issue by an investment tribunal, as this issue does not relate to an investment.>* Therefore, investment
tribunals lack jurisdiction to decide the representation issue as a separate claim.

2.2. Inherent powers as a potential basis for resolving the representation issue

The majority of the Venezuelan precedents confirm that investment tribunals have jurisdiction to resolve
the representation issue as a procedural question pursuant to Article 44 of the ICSID Convention.®® This

4 Examples of such BITs are provided, e.g. in Schreuer C. Jurisdiction and Applicable Law in Investment Treaty Arbitration I/
McGill Journal of Dispute Resolution. Vol. 1. 2014. Ne 1. P. 7-8.

47 Ibid.

4 SGS Société Générale de Surveillance S.A. v. Republic of the Philippines, ICSID Case Ne ARB/02/6, Decision of the Tribunal on
Objections to Jurisdiction, 29 January 2004.

4 SGS Société Générale de Surveillance S.A. v. Islamic Republic of Pakistan, ICSID Case Ne ARB/01/13, Decision of the Tribunal
on Objections to Jurisdiction, 6 August 2003.

50 SGS v. Philippines, §132. For similar argument see, e.g. Salini Costruttori S.p.A. and Italstrade S.p.A. v. Kingdom of Morocco [l],
ICSID Case Ne ARB/00/4, Decision on Jurisdiction, 31 July 2001, §59.

51 SGSv. Pakistan, 8§161. For similar argument see, e.g. Consortium Groupement L.E.S.I.- DIPENTA v. République algérienne
démocratique et populaire, ICSID Case Ne ARB/03/08, Award, 10 January 2005, §25.

52 Gaillard E. Treaty-Based Jurisdiction: Broad Dispute Resolution Clauses /| New York Law Journal. Vol. 234. 2005. Ne 68. P. 3.

5 Schreuer C. Jurisdiction and Applicable Law... P. 7-9; Douglas Z. The Enforcement of Environmental Norms in Investment
Treaty Arbitration I/ Harnessing Foreign Investment to Promote Environmental Incentives and Safeguards / ed. by P.-M. Dupuy,
J. Vifiuales. Cambridge : Cambridge University Press, 2013. P. 415, 424-425; Vifiuales J. E. Foreign Investment and the
Environment in International Law: An Ambiguous Relationship // British Yearbook of International Law. Vol. 80. 2009. Ne 1.
P. 256-257; Demirkol B. Non-treaty Claims in Investment Treaty Arbitration // Leiden Journal of International Law. Vol 31. 2017.
Ne 1. P. 66; Alexandrov S. Breach of Treaty Claims and Breach of Contract Claims: When Can an International Tribunal Exercise
Jurisdiction? |/ Arbitration Under International Investment Agreements: A Guide to the Key Issues / ed. by K. Yannaca-Small K.
Oxford : Oxford University Press. 2" ed. 2018. P. 375-376, §15.22-15.24.

5 There are several ways to interpret the phrase “relating” to an investment. Some authors consider that a claim under an
extraneous treaty (i.e. extraneous to the BIT) meets this test if the violation of this treaty affects the investment or is directed at
it, see Demirkol B. Non-treaty Claims... P. 56-57. Another possible interpretation is that this wording includes “any disputes that
are factually related to investments”, see Douglas Z. The International Law of Investment Claims. New York : Cambridge
University Press. 2009. P. 238. The representation issue thus cannot be considered as “relating” to an investment under either
of these approaches.

% Article 44 of the ICSID Convention states in the relevant part: “If any question of procedure arises which is not covered by this
Section or the Arbitration Rules or any rules agreed by the parties, the Tribunal shall decide the question”.
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provision incorporates the inherent powers of tribunals to “resolve procedural questions in the event of
lacunae”.%® These powers entitle tribunals to take measures necessary for the administration of justice,
i.e. have a functional justification.%® The oft-cited examples of inherent powers include compétence de la
compétence, the power to issue procedural orders, interpret the parties’ claims, impose interim measures,
permit intervention, allow the participation of amici curiae, bifurcate the proceedings, decide on issues of
evidence, decide counterclaims, interpret and revise decisions.*®

Despite the existence of scholarly opinion that the inherent powers doctrine entitles the tribunals to
decide the representation issue,® the present article takes the opposite view. Inherent powers are mostly
applicable to procedural issues.®* But the representation issue cannot be characterised as a purely
procedural one.®? As shown below, the logical prerequisite to the resolution of the representation issue is
the determination of the government, which is entitled to act on behalf of the state. This question of
entitlement is an issue of substance rather than procedure.®® Therefore, the inherent powers doctrine
cannot per se serve as a basis for rendering a decision on the representation issue.

2.3. Incidental jurisdiction over substantive issues

2.3.1. Incidental jurisdiction in general

The doctrine of incidental jurisdiction is invoked in cases, where international courts and tribunals are
required to consider issues falling outside of the scope of their jurisdiction (i.e. external issues). This
doctrine allows to bring within the scope of arbitral jurisdiction external issues, which are incidental or
ancillary to issues that are properly within their jurisdiction (i.e. inside issue), for the purpose of deciding
on such inside issues.® Thus, incidental jurisdiction should be distinguished from the doctrine of inherent
powers, which relates to the exercise of procedural powers.5®

The consent-based nature of arbitral jurisdiction serves as a reason for criticising the doctrine of
incidental jurisdiction®® — which does not require the parties’ consent®” — or, at the very least, for urging
to exercise cautiousness in its application.®® But one should also avoid the opposite extreme when the
exercise of jurisdiction is denied without sufficient grounds.®
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2.3.2. Criteria of exercising incidental jurisdiction in the case law of international courts and
tribunals

A. Characterisation and logic-based approaches

International case law suggests that there are two competing tests for determining whether incidental
jurisdiction can be exercised or not. In P. Tzeng’s terminology, these approaches can be labelled as the
“characterisation approach” and “logic-based approach”.” According to the former, one has to determine
where the centre of the dispute’s gravity lies: if it relates to the inside issue, then it is possible to exercise
incidental jurisdiction, but in case it rather pertains to the external issue, there is no jurisdiction.”™

Under the latter approach the tribunal has to establish the logical relationship between the external
and inside issues: if the resolution of the inside issue is impossible without a prior determination of the
outside issue, the tribunal cannot exercise incidental jurisdiction to overcome this deficiency.”? But the
below practice reveals the absence of consensus on the proper approach.

One of the first cases involving incidental questions was Certain German Interests in Polish Upper
Silesia decided by the Permanent Court of International Justice (hereinafter — PCIJ). The dispute arose
from Poland’s nationalisation of the Chorzow nitrate factory owned by German companies. Germany
contended that Poland’s actions were in breach of Articles 92 and 297 of the Treaty of Versailles and
Article 6 of the Geneva Convention concerning Upper Silesia. Poland argued that the PCIJ lacked
jurisdiction to consider these claims, as they were not encompassed by the compromissory clause in
Article 23 of the Geneva Convention, which referred to “differences of opinion respecting the construction
and application of Articles 6 to 22 [of the Geneva Convention] that arise between the German and Polish
Governments”.” According to Poland, German nationals never had had property rights to the facility in
question in accordance with Article 256 of the Treaty of Versailles and the Protocol of Spa. Considering
that the dispute thus concerned obligations arising out of the Treaty of Versailles and the Protocol of Spa,
Poland submitted that this dispute fell outside the scope of Article 23 of the Geneva Convention.™
However, the PCIJ did not side with Poland’s position and stated that although “the application of the
Geneva Convention is hardly possible without interpreting Article 256 of the Treaty of Versailles,” these
are questions preliminary or incidental to the inside issue, i.e. the claim under the Geneva Convention.”™
The PCIJ concluded that “the interpretation of other international agreements is indisputably within the
competence of the Court if such interpretation must be regarded as incidental to a decision on a point in
regard to which it has jurisdiction”.”® The PCIJ thus adopted the characterisation approach, as it regarded
the issue of the interpretation of extraneous instruments as a preliminary or incidental, i.e. minor, issue.

The characterisation approach was again relied on in the Chagos Marine Protected Area Arbitration.”
Mauritius instituted these proceedings after the UK established a Marine Protected Area around the
Chagos Archipelago in 2010. It claimed that this was contrary to the 1982 United Nations Convention on
the Law of the Sea (hereinafter — UNCLOS), as the UK was not the “coastal State” within the meaning of
the UNCLOS.”™ The tribunal opined that the relevant test boils down to determining “where the relative
weight of the dispute lies”.”® The tribunal allowed “making such findings of fact or ancillary determinations
of law as are necessary to resolve the dispute presented to it,” insofar as the “real issue” relates to the
UNCLOS.® The tribunal characterised the dispute as one concerning sovereignty over the Chagos
Archipelago and declined to exercise jurisdiction over the claim.’! Nevertheless, the tribunal noted that
the possibility of deciding sovereignty issues cannot be altogether excluded where this issue is actually
ancillary to the claims under the UNCLOS.#?
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The logic-based approach was relied on in the South China Sea Arbitration in the course of deciding
whether the tribunal can rule on the parties’ sovereignty over certain maritime features in the South China
Sea.®® The tribunal held that the dispute might be deemed a sovereignty dispute, if “(@) the resolution of
the Philippines’ claims would require the Tribunal to first render a decision on sovereignty, either
expressly or implicitly; or (b) the actual objective of the Philippines’ claims was to advance its position in
the Parties’ dispute over sovereignty”.2* However, the tribunal found that this test was not met, as there
was no need to render a decision on the sovereignty issue. The tribunal considered that it was possible to
proceed on the assumption that China has sovereignty over certain features.®

All in all, international adjudicatory bodies remain split on the relevant test for the permissibility of
exercising incidental jurisdiction. While the characterisation approach is sometimes reprimanded for being
too subjective and obscure,®® strict adherence to the logic-based approach would leave most tribunals
without jurisdiction over the main dispute.®” This problem of the logic-based approach is well illustrated in
the South China Sea Arbitration, where the tribunal tried to circumvent the limitations imposed by the
logic-based approach by introducing a presumption that China has sovereign rights over certain marine
features. While it would appear to be acceptable to make a factual presumption, it is hard to see any
justification for introducing a legal presumption about the existence of disputed rights. Therefore, the
characterisation approach is more suitable for determining whether the power to make incidental
determinations might be used.

B. Res judicata effect

Another significant aspect in defining the limits of incidental jurisdiction is the issue whether
determinations on incidental questions have a res judicata effect. It is settled that courts and tribunals
cannot include their incidental determinations in the dispositif and give a res judicata effect thereto.

This aspect was highlighted by Judge D. Anzilotti in his dissenting opinion to the Interpretation of
Judgments Nos. 7 and 8 (Factory at Chorzéw) case.®® When considering the effect of the incidental
determination on the German owner’s rights over the nitrate factory, he expressly stated that such an
incidental finding has no res judicata effect and cannot be binding on the parties in other proceedings.®®

In the Arctic Sunrise Arbitration, the tribunal found itself incompetent to reach a conclusion on the
issue whether the arrest and detention of the vessel's crew violated human rights law.*® However, the
tribunal did not exclude the possibility of taking into account international human rights standards in order
to determine whether the arrest and detention were compatible with the UNCLOS.**

In Croatia v. Serbia, the ICJ admitted that Article IX of the Convention on the Prevention and
Punishment of the Crime of Genocide (hereinafter — the Genocide Convention) limits its jurisdiction to
disputes relating to the interpretation and application of the Genocide Convention.®? But this “does not
prevent the Court from considering, in its reasoning, whether a violation of international humanitarian law
or international human rights law has occurred to the extent that this is relevant for the Court's
determination of whether or not there has been a breach of an obligation under the Genocide
Convention”.*

This practice suggests the existence of a clear consensus that incidental issues cannot be decided as
independent claims, included in the dispositif and have a res judicata effect. These aspects are also
supported by existing doctrine.**
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C. Necessity for the sole purpose of deciding the inside issue

Another important aspect of having recourse to incidental jurisdiction is that it can be exercised only
insofar as this is necessary for the resolution of the claims within the scope of mainline jurisdiction.

In this respect, a significant precedent was set by the ICTY’s Appeals Chamber in Prosecutor v. Dusko
Tadi¢, where the defendant raised as a jurisdictional objection relating to the illegality of the ICTY’s
creation. The Appeals Chamber considered that its Statute defines only the ICTY’s primary jurisdiction,
but this is without prejudice to its incidental jurisdiction, which “derives automatically from the exercise of
the judicial function”.®®> The Appeals Chamber held that the question of the legality of its establishment is
an incidental issue and has to be decided for the sole purpose of exercising its mainline jurisdiction over
the criminal case and, thus, it can review the legality of its establishment.®

In the Qatar ICAO Appeal cases, the ICJ noted that the “integrity of the Council’s dispute settlement
function would not be affected if the Council examined issues outside matters of civil aviation for the
exclusive purpose of deciding a dispute, which falls within its jurisdiction”.®’

The necessity criterion suggests that incidental determinations should not be superfluous or have the
character of an obiter dictum. Instead, they should lead the tribunal to the resolution of the inside issue.

2.3.3. Conclusion on incidental jurisdiction

In general, investment arbitration tribunals have the power to make incidental legal determinations, where
() the resolution of the incidental question is necessary for deciding on the main claims and (ii) the
incidental issue does not form the centre of gravity of the dispute or remains a peripheral issue, (iii) the
incidental findings are not included in the dispositif.

The application of this test to the representation issue suggests that investment arbitration tribunals do
have the power to make incidental determinations on the representation issue. The resolution of the
representation issues is necessary for deciding on the BIT claims, as otherwise the conduct of
proceedings would be hardly imaginable. Further, the representation issue clearly remains an ancillary
issue and does not go to the heart of the investment dispute.

3. Resolving the representation issue: balanced argumentation and judicial propriety

The overview of case law on the representation issue displayed the multitude of possible ways to
approach the issue and find a convenient solution thereto. The present Chapter focuses on finding a
reasonable and balanced argumentation to identify the authorised state representative. For this purpose,
the issues of applicable law, enforcement, procedural fairness, and judicial propriety are considered.

3.1. Applicable law and issues of recognition and legitimacy

Existing case law on the representation issue demonstrates the lack of consensus regarding the
applicable law. While the Venezuelan precedents paid attention to Venezuelan law, the decisions in
Cyprus v. Turkey, Bosnian Genocide case, and the ICC Prosecutor’s determination with respect to
Egypt's communication reflect the reluctance to consider municipal law.

The latter approach is the preferable one. International law has its own criteria of governments, and
national law has a limited role in this analysis.®® There is little dispute that under international law a
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government must meet — at the very least — the criteria of effectiveness,* independence and a certain
level of international recognition.® In controversial cases — where the constitutionality of the government
is questionable — the criterion of recognition might be in tension with the criterion of effectiveness. As
shown above, in such circumstances the ICC Prosecutor relied on the effectiveness of Mr Mansour’s
government, even despite the recognition concerns.'®* Thus, it seems that where the Security Council has
not taken a stance on the legitimacy or recognition of a government, effectiveness prevails over
considerations of legality and recognition.*®?

The reason for this it that the right to democratic governance!® is supported by only a handful of
examples and remains a doctrinal concept.’® It is premature to speak of an emerging rule of customary
international law in this respect.’® In any case, recognition has several meanings'® and is often granted
or withheld based on political rather than legal reasons.'®” Recognition by other states should thus be
carefully analysed on a case-by-case basis without giving it much evidential weight automatically.'®® In the
light of this, both recognition — if furnished not by the Security Council or, arguably, if not universal — and
legitimacy play a limited role in the analysis of a government’s entitlement to act on behalf of a state
under international law.

All'in all, the question of a government’s entitlement to represent a state should be decided based on
the criteria under international law, i.e. effectiveness, independence, recognition, and legitimacy. Despite
the sympathy that arbitrators might feel towards constitutionally elected or illegitimately overthrown
governments, considerations of recognition, legitimacy and democracy play a secondary role with the rare
exceptions of Security Council or universal recognition.

3.2. Annulment and enforcement concerns

Another potential concern is the effect of this decision on the future enforcement of the award,*®® which is,
undoubtedly, the claimants’ ultimate interest in any arbitral proceeding. Arguably, deficiencies might lead
to the annulment of an award pursuant to Article 52(1)(d) of the ICSID Convention or the denial of
recognition and enforcement based on Article V(1)(b) of the New York Convention."® Both provisions
address irregularities of procedure, which can encompass situations where a party failed to present its
case due to its representation by authorised persons.™
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But there is a clear tendency to treat tribunals’ procedural decisions with great deference in the light of
their general procedural discretion to design proceedings.'? Therefore, in cases where the tribunal gives
sufficient consideration and weight to the parties’ arguments in rendering a decision on the representation
issue, it can be hardly argued that this constitutes an abuse of discretion and, accordingly, a procedural
irregularity, which serves as a ground for annulment or denying recognition and enforcement.'*®

Another potential risk is the risk of denying recognition and enforcement due to the violation of the
enforcement forum’s public policy.™* Still, it seems questionable whether the enforcing state’s policy of
recognising governments is an issue of public policy.*®

Finally, considerations relating to the future enforceability of an award are usually speculative and
ultimately can serve merely as a “guiding light” for the tribunal.'*® The enforcement forum can remain
unknown during the conduct of proceedings or there might be multiple enforcement forums. It is therefore
highly doubtful that the tribunal should give much weight to this argument.

3.3. Procedural fairness and judicial propriety

A final point in deciding on the representation issue is the issue of procedural fairness and judicial
propriety. The tribunals in the Venezuelan precedents placed much emphasis on the issue of procedural
fairness and decided the representation issue mainly by having regard to the parties’ procedural interests.
But procedural fairness remains only one aspect of a complex problem.

Substituting holistic argumentation — which considers all the relevant aspects — by this one aspect is
questionable. It is likely that tribunals opted for this technique to avoid deciding on a sensitive and
politicised question. But if tribunals lack jurisdiction to deal with the representation issue in the first place,
it is highly doubtful whether the absence of jurisdiction can be cured by such circumvention.

Investment tribunals are entitled to resolve the representation issue by exercising incidental
jurisdiction. It is questionable whether refraining from exercising these powers would serve the interests
of the parties or judicial propriety. The approach adopted by most tribunals, whereby it is the
representative on the record who is entitled to continue to act on behalf of the respondent state, creates a
risk that the award will be annulled or denied recognition and enforcement due to procedural irregularities,
which affected the state’s right to present its case. The only reasonable possibility to exclude this risk is to
identify the persons who are authorised to act on behalf of the state.

Finally, investment tribunals do not exist in a legal vacuum. The application of extraneous norms of
public international law could contribute to the increase of coordination with other dispute settlement
bodies, consistency with other areas of international law and eventually to the mitigation of the ongoing
fragmentation of international law.

Conclusion

The present article analysed whether investment tribunals are competent to identify governments that are
entitled to act on behalf of states. Investment tribunals have incidental jurisdiction to decide on the
representation issue for the sole purpose of considering claims that are properly within their jurisdiction
and if the decision on this issue is not included in the dispositif of the awards and lacks res judicata effect.

The most plausible approach to decide the representation issue is to conduct a substantive analysis of
the government’s entitlement to act on behalf of the state. Alternative avoidance techniques to resolve the
representation issue are questionable from the perspectives of their logical coherence, practical
convenience and safeguarding the parties’ procedural rights.
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This analysis should be conducted in accordance with the criteria of customary international law. The
issue of the legitimacy of a government’s origin is but one of these criteria and has a limited role in the
overall test for identifying the government, which is entitled to act on behalf of the state. Finally, this
analysis should also consider procedural fairness, which depends on the factual circumstances of each
specific case.

PACCMOTPEHNE MHBECTULUMNOHHBLIX CNOPOB B APBUTPAXXE C YHACTUEM
FOCYOAPCTB C KOHKYPUPYHOWWMIW NMPABUTENBCTBAMU (HA NMPUMEPE
BEHECY3/1bl)

Bapra K.*’
Kara Bapra — wmarnuctp nmnpasa, puct, Kosnerms ajBoKatos
«MoHacTblpckuii, 3toba, CTtenaHoB u [MapTHepbl», MockBa, Poccus
(kata.varga@yandex.ru). ORCID: 0009-0001-7808-4561
AHHOTaUuA

B HacTosLeli cTaTbe paccmaTpuBaeTcs BOMPOC O Ha/MUUK y COCTaBOB apbutpaxa, paccMaTpyBatoLLIMX WHBECTULIMOHHBIE CMOpbI,
KOMMNETEHUMN onpefenaTb NpefAcTaBuTeneli, MMEKLLMX NPaBo AeiicTBOBaTb OT MMEHU FOCYAAPCTB-OTBETUMKOB C KOHKYPUPYHOLLMMM
npaBuUTENbCTBAMU. V3yyeHUe KMEIOLLecs MeXAyHapoAHO NpakTUKM W OOKTPUHbI MO3BOMSET NPEANOOKUTb, YTO COCTaBbl
apbutpaxa ob6nafatoT «COMyTCTBYHLLEN» KOMNETEHUMER ANs pelleHust Bonpoca 06 ynosIHOMOYEHHOM npeacTasutene. B atom
cnyyae Bonpoc 06 ynosIHOMOYEHHOM NpeAcTaBuUTeNne pellaeTcsl C eAUHCTBEHHOW LeNbio NepeiiTh K paccMOTpPeHu0 TpeboBaHuiA,
KOTOpble Hagnexawm 06pa3oM BXOAAT B KOMMETEHLMIO COCTaBOB apbuTpaxa, U peLleHne no 3TomMy BOMPOCY He BK/KOYAETCs B
PE30/0TUBHYIO YaCTb apOUTPAXKHbLIX PELLEHWNI U He 06/1a4aeT CBOWCTBOM MCK/OUMTENBLHOCTU. Hanbonee npnemiemMbiM NOAX0A0M K
peLLeHni0 Bonpoca O NPeacTaBUTENbLCTBE SIBSETCA NPOBEAEHVE MaTepuasibHO-MPaBOBOrO aHaM3a npasa npaBuUTesNst BbiCTynaTb
OT VMMEeHUW rocygapcTsa. AnbTepHaTVBHble «0OXOAHbIE» METOAbl A1 PelleHns Bonpoca O NpeacTaBUTeNbCTBE COMHUTESbHbI C
TOYKW 3PEHMS UX JIOTMYECKOI Noc/efoBaTelbHOCTH, MPaKTUYHOCTU U 06ecneyeHns NpoLeccyasibHbIX MPaB CTOPOH. [laHHbI aHann3
[OMKEH MPOBOAUTLCA B COOTBETCTBMM C KPUTEPUSMU OOBLIYHOTO MexAyHapoAHOro npasa. Bonpoc nermtumHoCTM npaBuTenbCTBa
ABNSETCA NWWb OJHUM U3 3TUX KPUTEPUEB W WrPaeT OrpaHUYEHHyl posfib B 06LleM TecTe [A/71A OonpegeneHus npaBuTesbCTBa,
KOTOpoe WMeeT npaBO [JeiicTBOBaTb OT WMMEHM TrocydapcTBa. HakoHel, Takke HeobXOAUMO YuuTbIBaTb COOBpakeHus
npoLeccyanbHoi cnpaBeAIMBOCTU, KOTOPas 3aBUCUT OT (haKTUYECKMX 0BCTOATENBCTB KaX/A0ro KOHKPETHOTO Aena.

KnroueBble cnoBa

VIHBeCTVILWIOHHbIVI apﬁmpa)K, npeacraesieHne rocygapctse B apﬁmpa)Ke, BeHecyana, HeoTbeMsiemasi KOMMNeTEHLMSA, KOMNeTeHLMA B
OTHOLUEHMM CONyTCTBYHOLKMX BOMNPOCOB, NPpU3HaHWe npaBnTeNbCTB

Ana yntuposaHua: Bapra K. PaccMoTpeHve MHBECTULMOHHBIX CMIOPOB B apbutpaxe € y4acTueM rocyfapcts C KOHKYPUPYHOLLMMU
npasuTenbLCTBaMu (Ha npumvepe BeHecyanbl) // XypHan BLU3 no mexayHapogHomy npaBy (HSE University Journal of International
Law). 2023. T. 1. Ne 3. C. 21-35.
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