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Abstract

This paper deals with how to make international law more de facto effective. There are countless conventions on topics such as
human rights, environmental law, or, in our case, corruption prevention. The central thesis is that lawyers and policymakers can
make existing treaties more effective using a multidisciplinary approach. It consists of the empirical studies of other science fields,
including behavioural economics, sociology, and criminology. This approach is compatible with international law, specifically with the
rules of interpretation laid out in the Vienna Convention on the Law of Treaties (hereinafter — VCLT), through an evolutionary
interpretation. An effective anticorruption policy needs to be tailor-made for the specific country’s condition. The assumption that a
successful approach in one state in one specific situation will necessarily be successful in another is flawed. This paper presents
different policy concepts to curb corruption: rational choice, self-concept maintenance, principal-agent theory, and collective action
problem. The concepts are evaluated through the lens of empirical studies. To exemplify this approach an application of the criterion
“culture” will be shown. G. Hofstede discovered in his research different cultural dimensions: power distance, individualism,
masculinity, and uncertainty avoidance. Each dimension has a unique interaction with corruption. These interactions explain why the
same approach does not yield the same result. For example, a state that has a very high-power distance would not benefit as
strongly from a principal-agent theory approach. In high-power distance countries the average citizen has little to no influence on the
state’s politics. The accountability of principles, however, is one of the key elements of the principal-agent approach. On the contrary
such an approach would certainly backfire. Giving principals more money and monitoring powers, as the approach suggests, would
only consolidate existing structures. In a state with high accountability (low-power distance) this approach would strengthen the fight
against corruption.
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Introduction

One of the most critical aspects of international law (or law in general) is its effectiveness. What is the
function of international law if it does not change the de facto behaviour?

For example, if the United Nations Convention against Corruption (hereinafter — UNCAC) is
considered, there are 190 ratifications, but levels of corruption around the globe are still high. One of the
newest indices (2022) shows that on a scale from 0 being extremely corrupt to 100 being exceptionally
clean, 2/3 of the countries score below 50 with an average score of 43.! The reason why this is a
catastrophic event is manifold.

Corruption reduces economic growth.2 The World Bank estimates that the world loses 1 trillion US
Dollars annually to corruption. The World Economic Forum even estimates a loss of 2.6 trillion US
Dollars.® Moreover, corruption prevents foreign investments,* diminishes competition that could lead to

' World Economics. Corruption Perceptions Index. URL: https://www.worldeconomics.com/Indicator-Data/Corruption/Corruption-

Perceptions-Index.aspx (accessed: 27.07.2024).

Aidt T. S. Corruption and Sustainable Development | International Handbook on the Economics of Corruption / ed. by

S. Rose-Ackerman, T. Soreide. Edward Elgar Publishing, 2011.

European Parliamentary Research Service. The Cost of Non-Europe in the area of Organised Crime and Corruption. Annex |l-

Corruption, 2016. URL: https://www.europarl.europa.eu/RegData/etudes/STUD/2016/579319/EPRS_STU(2016)579319_EN.pdf

(accessed: 17.07.2024).

4 Lambsdorff J. G. How Corruption Affects Persistent Capital Flows // Economics of Governance. 2003. Vol. 4. Ne 3. P. 229;
Mohsin H., Zurawicki L. Corruption and Foreign Direct Investment // Journal of International Business Studies. 2002. Vol. 33.
Ne 2. P. 291; Aizenman J., Spiegel M. Institutional Efficiency, Monitoring Costs and the Investment Share of FDI /| Review of
International Economics. 2006. Vol. 14. Ne 4. P. 683.
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innovation,® and furthers the gap between the rich and the poor.® Confidence in the political and legal
systems’ diminished, for example, in Bulgaria,® China,® Egypt,}® Kenya,"* Peru,’* Romania,*®* Russia,*
and Venezuela.®® Thus, it is not surprising that countries perceived as corrupt have a lot of violent
conflicts.*®

The World Bank®” and the United Nations Development Program?® stressed the importance of fighting
corruption to mitigate poverty, provide education, and improve health care.

Bruno Simma states that

Today, it can be delicate to point out that corruption may be the single most important obstacle to
development; that there is a clear relationship between corruption and inequality in countries; and that
corruption is both a driver and facilitator of illegal migration.*®

This short overview alone poses crucial questions.

If the fight against corruption is essential, why does corruption prevail despite decades-long efforts to
fight it??° Why did some states successfully achieve significantly lower levels of corruption than others,*
and why do some countries with widespread corruption seem to have become even more corrupt along
with the efforts to limit it??2

1. Hypothesis

The central idea of this paper is to use an interdisciplinary approach to international law. This paper uses
Article 5 UNCAC as an example, as it is the fundamental article dealing with preventive measures and
focuses on “effectiveness”.

Article 5 UNCAC states (emphasis added):

1. Each State Party shall, in accordance with the fundamental principles of its legal system, develop
and implement or maintain effective, coordinated anti-corruption policies that promote the participation
of society and reflect the principles of the rule of law, proper management of public affairs and public
property, integrity, transparency and accountability.
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2. Each State Party shall endeavour to establish and promote effective practices aimed at the
prevention of corruption.

The word “effectiveness” allows policymakers to read the multidisciplinary into the existing treaty text.
The goal is to uncover the fundamental assumptions or paradigms on which the drafters based their
articles. To gain a more complete and more accurate picture of corruption, different studies should be
conducted and then put into context to answer the question: Why do people behave corruptly? The
suggested studies are behavioural economics, sociological, and criminology studies. The result is
a practical, actionable approach applicable to specific countries' situations.

If the approach is fruitful, the application does not end with the fight against corruption. Instead, every
field of law could optimise its strategies customised to the specific challenges. The focus on
interdisciplinary studies is relevant for many other treaties that rely on “effectiveness”. There are
numerous examples of treaties using “effectiveness” Article 7 (VII) (Nr. D) in the Paris Agreement,
Art. 7(V)(f) of the Convention on International Trade in Endangered Species of Wild Fauna and Flora
(CITES), Article 5 (f)(i) of the Stockholm Convention on Persistent Organic Pollutants, Article 15(5)(a) of
the Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and their
Disposal, Article 5 of the United Nations Convention concerning the Protection of the World Cultural and
Natural Heritage, Article 146 of the United Nations Convention on the Law of the Sea, Article 24(3) of the
United Nations Convention on the Rights of the Child. Some of the world's most significant and most
signed treaties have sections that specifically require “effectiveness”.

This paper is meant as a starting point to show how to connect interdisciplinary insights with
international law. Due to the limited pages, the general idea is presented with a few examples.

The state of research is in its infancy. A plethora of research describes corruption from an empirical
point of view.?® Researchers developed overarching theories on how to stop corruption.?* However,
combining these insights with the existing law is in its early days.? This article is one of the first attempts
to combine an evolutionary approach with the effectiveness of the UNCAC.

2. The interdisciplinary approach and international law

This part describes the interdisciplinary approach, shows how the approach can be incorporated into
international law using the Vienna Convention on the Law of Treaties (VCLT), and exemplifies this
approach using Article 5 UNCAC.

Generally, when applying law, it is shown how the law can be understood or implemented. Scientists
can understand law X in different ways, such as A, B, C, and D. Then, we argue for and against different
ways, resulting in the solution. Provokingly stated, we use our biases and gut feelings to apply the law.
However, instead of arguing for and against it, we use empirical studies from other sciences to verify
whether the presented method would work in the given situation. For example, path A only works in small
countries, and path C works exceptionally well in countries with a strong rule of law.

The relevant fields of study need to be devoted to the subject of the Convention. For the UNCAC, this
paper will utilise behavioural economics, sociology, and criminology. Treaties regarding the climate, for
example, would not utilise criminology but rather include studies from natural sciences.

The idea of behavioural economics builds on the rational choice theory?® which postulates that
individuals always act “rational” by conducting a cost-benefit analysis before deciding on any action.?” The
term “homo economicus” refers to the understanding that humans act in this perfect manner.?® Similarly,
the “rational economic approach” stipulates that the optimal way to reduce corruption is to break

2 For a comprehensive overview: Lambsdorff J. G. The Institutional Economics of Corruption and Reform: Theory, Evidence, and
Policy. Cambridge University Press, 2007.

2 Persson A., Rothstein B., Teorell J. Op. cit.; Rothstein B. Controlling Corruption: The Social Contract Approach. 1st. ed. Oxford
University Press, 2021; A Research Agenda for Studies of Corruption / ed. by A. Mungiu-Pippidi, P. M. Heywood. Edward Elgar
Publishing, 2020; Lambsdorff J. Op. cit.

% Aaken A., van. Behavioral Approaches to International  Corruption  Fighting.  Verfassungsblog. URL:
https://verfassungsblog.de/behavioral-approaches-to-international-corruption-fighting/ (accessed: 27.07.2024).

% Okonomische Methoden im Recht: Eine Einfiihrung fiir Juristen | ed. by E. V. Towfigh, N. Petersen. Mohr Lehrbuch,
2. Uberarbeitete und aktualisierte Auflage. Mohr Siebeck, 2017. S. 238; Brooks G. Criminology of Corruption: Theoretical
Approaches. Palgrave Macmillan, UK, 2016. P. 18.

27 Scott J. Rational Choice Theory // Understanding Contemporary Society: Theories of the Present | ed. by G. Browning, A. Halcli,
F. Webster. SAGE Publication Ltd., 2000. P. 126.

2 Sunstein C. R., Jolls C., Thaler R. H. A Behavioral Approach to Law and Economics /| Stanford Law Review. 1998. Vol. 50.
P. 1471, 1476.

74



incentives, increasing the possibility of getting caught.?® According to this approach, individuals,
organisations, and states act only out of self-interest.*® Behavioural economics criticises the notion that
humans act in this perfect manner.3! The most prominent proponent of this theory is D. Kahneman, who
was awarded the Nobel Memorial Prize in Economic Sciences for his work on behavioural economics.®?
In addition, C. Sunstein, C. Jolls, and R. Thaler simplified the idea of studying how “real people” and not
hypothesised humans behave.® The central idea is that humans deviate from the optimal behaviour, but
scientists can calculate this deviation,* or as D. Ariely phrased it, the deviation is “predictably irrational”.®®
Understanding how humans behave is essential in guiding the behaviour in a less corrupt manner.

Sociology is more well-known than behavioural economics. Sociology is the systematic study of
human societies.® It aims to describe and explain social phenomena as part of an integrated social
structure.®” Scientists can explore social phenomena on a large scale, such as entire cultures (macro), or
they can explore small groups, like a small tribe in a small African town (micro).*® The general idea is that
no individual decides in a complete vacuum and that the given environment influences behaviour, for
better or worse. Sociology is an essential building block of the proposed multidisciplinary approach.
Through the lens of sociology or, more specifically, the lens of culture, the approach can be tailor-made to
the specific country's situation. Therefore, this paper focuses on culture as one of the primary criteria for
the approach.

Like sociology, criminology does not need an extensive introduction. Criminologists study behaviour
that is sanctionable by criminal law.* They focus on measuring crime and preventing it.*° Criminology is
a multidisciplinary science that draws heavily on behavioural and social sciences such as sociology.*

3. Vienna Convention on the Law of Treaties and Article 5 UNCAC

Nonetheless, a general idea of how the interdisciplinary approach to international law should work is
insufficient in and of itself to make it applicable. It is essential to verify whether the approach works within
the framework of international law. Does international law, specifically Article 5 UNCAC, prescribe
an interdisciplinary approach?

We need to interpret the wording carefully to gauge the meaning of conventions. No matter
the motivation and idea underlying the interpretation, it must always adhere to the rules of interpretation.*
Article 31 VCLT codifies the general rule of interpretation.*® The interpretation task aims to give effect to
the expressed intentions of the parties.** The ICJ establishes that the interpretation must be based
“above all upon the text of the treaty”, as this is the most adequate expression of the party's intent.*®
Article 31 VCLT focuses on the three main aspects of interpretation: wording, context, and object and
purpose.*® The interpreter must utilise these three pillars through the lens of good faith.*” Article 31 VCLT

2 Brooks G. Op. cit. P. 21.

30 Ibid.

3L Towfigh E. V., Petersen N. (eds) Op. cit. P. 238.

%2 Kahneman D., Tversky A. Prospect Theory: An Analysis of Decision under Risk /| Econometrica. 1979. Vol. 47. Ne 2. P. 263;
Kahneman D., Slovic P., Tversky A. Judgment Under Uncertainty: Heuristics and Biases. Cambridge University Press, 2008.

3 Sunstein C. R., Jolls C., Thaler R. H. Op. cit. P. 1476.

3 Thaler R. H. Quasi Rational Economics. 1st paperback / ed. Russell Sage Foundation, 1994; Kahneman D., Slovic P.,
Tversky A. Op. cit.

3% Ariely D. Predictably Irrational: The Hidden Forces that Shape Our Decisions. (3rd. ed., rev. and expanded). Harper Collins
Publishers, 2009.

3 Giddens A. Sociology. 5th. ed. (fully rev. and updated), reprint. Polity Press, 2008. P. 28.

37 Klamberg M. Power and Law in International Society: International Relations as the Sociology of International Law. Routledge,
2015. P. 57.

% Kelle U. Sociological Explanations Between Micro and Macro and Tech Integration of Qualitative and Quantitative Methods I/
Historical Social Research. 2005. Vol. 30. Ne 1. P. 95.

3 Giddens A. Op. cit. P. 795; Sutherland E. H. Principles of Criminology. 11th. ed. General Hall, 1992. P. 1.

40 Ibid.

4 Barkan S. E. Criminology: A Sociological Understanding. 2nd ed. Prentice-Hall, 2001.

42 Venzke |. How Interpretation Makes International Law: On Semantic Change and Normative Twists. Oxford University Press,
2012. P. 47-50.

4 Dorr 0., Schmalenbach K. Vienna Convention on the Law of Treaties. Springer, 2011. P. 522.

4 McNair L. The Law of Treaties. Vol. 1. Oxford University Press, 1986. P. 365; D6rr O., Schmalenbach K. Op. cit. P. 522.

4 International Court of Justice. Territorial Dispute (Libya v Chad) (1994). ICJ Report 6 para. 41; International Court of Justice.
Legality of the Use of Force (Serbia and Montenegro v Belgium) (2004). ICJ Report 279 100.

4 Dorr 0., Schmalenbach K. Op. cit. P. 523.

47 Ibid.
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expresses through the singular word “rule” that all means of interpretation shall be applied simultaneously
and form one rule of interpretation.”® Though only one “single combined operation” exists, the operator
must decide the importance of each means of interpretation on a case-by-case basis.*® Extra-legal
considerations, such as institutional or legal-political considerations, can influence the treaty
interpretation.®® Even though the interpretation is one combined step for readability, the following part
describes the interpretation in three pillars: wording, context, and object and purpose.

3.1. Wording

The general rule of interpretation requires giving an ordinary meaning to the “terms of the treaty”, which
refers to the written words and phrases used by the parties.®*

Interpretation begins with linguistic and grammatical analysis of the treaty text, focusing on ordinary
meanings. The way readers would regularly or customarily understand the term(s).5? International judicial
bodies use dictionaries to determine the meaning of terms used in treaties, focusing on informed
understanding rather than layman's understanding to establish the treaty's context.® The ordinary
meaning test considers two aspects: the temporal aspect, which involves static or dynamic interpretation
of the treaty's ordinary meaning at the time of conclusion, and the language aspect, which requires
consultation of each authentic treaty language for the term's ordinary meaning.>*

Shifting the focus to Article 5 UNCAC, the relevant wording is “effective”. The Oxford Dictionary
describes effective as “producing the desired or intended result”%® The wording is compatible with
a multidisciplinary approach, assuming that the approach is indeed superior in combating corruption. If
the interdisciplinary approach strengthens the fight against corruption, then the approach would be
practical, thus within the meaning of the wording. However, the multidisciplinary approach is not the only
way this could be interpreted. Other options could be effective, too. To be sure which interpretation is
correct, we need to have recourse to the other means of interpretation, such as the context and the object
and purpose.

3.2. Context

Treaty interpretation is not a purely grammatical exercise, as Article 31(1) VCLT requires interpreting
terms “in their context”. Interpreters must consider the treaty as a whole and, beyond that, consider the
systematic structure of the treaty as equally important as the ordinary linguistic meaning of words used.%®

The treaty's context includes its title, preamble, annexes, protocols, and position within the ensemble.
Interpreters can find interpretative value in the position of a word, phrase, paragraph, article, or article
within the treaty's structure or scheme.®

The ICJ's Oil Platforms case highlighted the relevance of treaty titles in defining terms like “commerce”
in bilateral agreements between Iran and the US.%® The ICJ highlighted the significance of punctuation
and syntax in the Aegean Sea Continental Shelf case, explicitly addressing the French phrase “et,
notamment”.*® In the Land, Island, and Maritime Frontier Dispute (El Salvador v Honduras), the ICJ had to

4 Waldock H. Yearbook of the International Law Commission. New York, 1966. P. 219.

4 bid.

50 Pauwelyn J., Elsig M. The Politics of Treaty Interpretation /I Interdisciplinary Perspectives on International Law and International
Relations / ed. by J. L. Dunoff, M. A. Pollack. Cambridge University Press, 2013. P. 445; Peat D. Comparative Reasoning in
International Courts and Tribunals. Cambridge University Press, 2019. P. 18-21; Lippold M. The Interrelationship of the Sources
of Public International Law // Beitrdage zum auslandischen offentlichen Recht und Vélkerrecht. 2023. Volume 323. No 1.
Nomos, 2023. S. 9.

51 Gardiner R. K. Treaty Interpretation. Oxford University Press, 2017. P. 164.

52 Ibid.

5 International Court of Justice. Oil Platforms (Islamic Republic of Iran v. United States of America) Preliminary Objection,
Judgment (1996). 1.C.J. Reports 1996. P. 803-845. European Court of Human Rights. Case of Golder v. The United Kingdom
(1975). Application no. 4451/70 32; European Court of Human Rights. Case of Luedicke, Belkacem and Koc v. Germany (1978).
Application no. 6210/73; 6877/75; 7132/75 40; World Trade Organization. Canada-Measures Affecting the Export of civilian
aircraft (1999) WT/DS70/R 11.

54 Dorr O., Schmalenbach K. Op. cit. P. 543.

% Oxford Dictionary. URL: https://www.oed.com/search/dictionary/?scope=Entries&qg=effective (accessed: 27.07.2024).

% International Court of Justice. Constitution of the Maritime Safety Committee of the Inter-Governmental Maritime Consultative
Organization (1960). 1.C.J. Reports 1960. P. 150-158.

57 Dorr O., Schmalenbach K. Op. cit. P. 543.

% International Court of Justice. Oil Platforms (Islamic Republic of Iran v. United States of America) Preliminary Objection,
Judgment. P. 47.

% International Court of Justice. Aegean Sea Continental Shelf Case (Greece v. Turkey) (1978). 1.C.J. Reports 1978. P. 3-53.

76



determine its authority to delimit disputed maritime boundaries. The Chamber held that the word
“determine” should be read in its context, as the object of the verb “determine” is not the maritime spaces
themselves but the legal situation of these spaces.®°

The preamble to a treaty, typically a set of recitals, helps determine its object and purpose by stating
its aims and objectives. It is often referenced in international jurisprudence to clarify specific provisions.5!
Comparing the term with a related treaty can aid contextual interpretation.®?

The question is whether the context speaks in favour of the multidisciplinary approach or whether the
context excludes this interpretation.

The preamble states, “A comprehensive and multidisciplinary approach is required to prevent and
combat corruption effectively”. This direct statement combining effectiveness with a multidisciplinary
approach could be a robust contextual hint that the UNCAC requires a multidisciplinary approach. The
preamble further states they want to “foster a culture of rejection of corruption”. The multidisciplinary
approach (part 1V,2, a, aa) heavily focuses on culture. The drafters understood that political or legal
change does not occur in a vacuum but depends on the culture surrounding it. The drafters do not flat-out
state that they want to utilise sociology, but that is the logical choice if they want to influence culture.

Article 5(1) UNCAC promotes the participation of society, which is accompanied by Article 13
(Participation of society). Similarly to the preamble, the drafters stress the importance of addressing the
society to effectively fight corruption, thus hinting (again) at the relevance of sociology.

Article 5(4) UNCAC stresses that collaboration “may include participation in international programs
and projects aimed at the prevention of corruption”. Here, the drafters did not refer to participation in other
legal instruments or bi- or multilateral treaties but rather projects outside of the field of law, again
accepting other fields as an essential cornerstone in preventing corruption. Article 6 (1)(b) UNCAC states
that state parties shall prevent corruption by “increasing and disseminating knowledge about the
prevention of corruption”. Article 6 is in Chapter Il, Preventive Measures of the UNCAC, and directly
states that the increase in knowledge of the phenomenon of corruption is essential for its prevention. The
drafters did not state what specific fields of science shall illuminate corruption, but logically, these fields
are outside the scope of the legal field itself. The context of Article 5(1) UNCAC does not stand in the way
of the multidisciplinary approach. On the contrary, the overall picture does speak in favour of the
approach.

As seen above, other related treaties may give further guidance for the correct interpretation.
The preamble of the UNCAC names (with appreciation) other multilateral instruments to prevent and
combat corruption. The Inter-American Convention against Corruption speaks in its Article 1, Preventive
Measures, of an oversight body (or bodies) that shall implement modern mechanisms for preventing
corruption (Nr. 9) and stresses, similar to the UNCAC, the importance of encouraging civil society and
nongovernmental organisations (Nr. 11).8% The Convention on Combating Bribery of Foreign Public
Officials in International Business Transactions states in its preamble that they “call for effective measures
to deter, prevent... corruption” and that they “welcome other recent developments which further advance
international understanding and cooperation... including actions of the United Nations... and the World
Bank”.%* The Convention thus combines effective measures with further developments and understanding
of corruption.

However, the most substantial support for the multidisciplinary approach is visible throughout
the African Union Convention on Preventing and Combating Corruption. The preamble already states
a “need to address the root causes of corruption on the continent”. The root causes of corruption are
outside the law field. Thus, states can only address the causes through a multidisciplinary approach.

Article 2(4)(5) Objectives of the convention states that Parties want to “promote socio-economic
development by removing obstacles” and that they want to “establish the necessary conditions to foster
transparency and accountability”. Again, the drafters understand that states must remove those obstacles

8 International Court of Justice. Land, Island and Maritime Frontier Dispute (El Salvador/Honduras: Nicaragua intervening). P.373.

51 International Court of Justice. Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesial Malaysia) (2002). 1.C.J. Reports
2002. P. 625-651.
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before policies can take effect. Article 5(8) stresses the importance of “promoting the education of
populations to respect the public good... including school education programs and sensitization of the
media, and the promotion of an enabling environment for the respect of ethics”. Article 5(8) supports the
multidisciplinary approach as it focuses on the criteria of education and ethics, which the approach
considers. Further, Article 12 stresses the importance of the “Civil Society at large”. Lastly, Article 22
(Follow-up Mechanism) mentions a plethora of aspects that support the multidisciplinary approach. For
example, Article 22(b) focuses on “collect and document information on the nature and scope of
corruption” or in Article 22(d) “advise governments on how to deal with the scourge of corruption-related
offences in their domestic jurisdiction”. The drafters stress the relevance of understanding corruption,
which is at the heart of the multidisciplinary approach, and they show their understanding that different
governments/cultures need different mechanisms.

Throughout the different related conventions, there are strong hints that states can achieve
effectiveness only through a multidisciplinary approach, and more importantly, no convention stands in
the approach's path.

The United Nations Office on Drugs and Crime (hereinafter — UNDOC) governs the UNCAC. The UN
governs UNDOC itself; thus, development in the UN is relevant to the UNCAC. Considering the broader
UN context, the United Nations shifted its approach to a multidisciplinary approach, precisely a
behavioural approach, to conquer its challenges.®® The UN Secretary-General Antonio Guterres describes
behavioural science as a critical tool for the UN and the achievement of sustainable development goals.®®
The UN lays out its blueprint for a more sustainable future in its development goals.’” In their
development goal number 16, “Peace, Justice, and Strong Institutions”, the UN lays out their plan to
combat corruption. The UN follows the example of the World Bank, which already in 2015 published a
lengthy report on using behavioural and sociological science to combat corruption.®

Considering the UNCAC itself, the related treaties, and the broader context of the UN, the context
speaks in favour of the multidisciplinary approach. Thus, both the wording and the context demand a
multidisciplinary approach. Nonetheless, the approach must still align with the object and purpose of the
UNCAC.

3.3. Object and purpose

Article 31 paragraph 1 VCLT introduces the teleological element into interpretation, promoting
effectiveness by ensuring treaty terms advance its aims and avoid superfluous or diminishing practical
effects.®® Put otherwise, the goal is to establish the true intention of the parties. The intent of the parties
links to the evolutionary interpretation.” It is not a separate method of interpretation but the genuine
application of the standard methods of interpretation to distil the actual intent.”* The principle of
effectiveness is closely linked to evolutionary interpretation, as treaty interpretation heavily relies on the
emphasis on effectiveness.” The principle of effectiveness and the evolutionary treaty interpretation are
mutually dependent. As seen in the Iron Rhine Tribunal,”® the effectiveness principle can lead to an
evolutionary interpretation.” The phrase “evolutionary interpretation” refers to circumstances in which an
international court or tribunal determines that a treaty provision is flexible and not set in stone, allowing for
future advancements in international law. Put otherwise, this is an instance where the meaning of the
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treaty's terms upon their application, rather than the original meaning, is decisive.” Without the
evolutionary interpretation, it is not easy to achieve an adequate interpretation.

The principle of effectiveness (sometimes referred to as effet utile) states, in essence, that any
interpretation should produce intended results within the existing law.”® The interpretation allowing
a phrase or provision in a treaty to work should be understood, not the interpretation that would lessen its
significance. The goal of the effectiveness principle is to interpret the states-parties' initial assent and
agreement effectively rather than as fictitious or unreal.””

An evolutionary interpretation of the UNCAC is necessary as the drafters did not envision
a multidisciplinary approach. The non-consideration is evident from the travaux preparatoires.”™
Multidisciplinary in this paper is the utilisation of different sciences, while multidisciplinary in the travaux
preparatoires means that the field of law needs to address various (multiple) forms of corruption.” While
there are substantial context clues regarding the interpretation, the original drafters did not intend to
incorporate other disciplines, or at the very least, they did not think of doing so. Since the drafters did not
explicity demand a multidisciplinary approach in Article 5 UNCAC, an evolutionary interpretation is
the only way to interpret it into the text.

The question remains whether international law allows for an evolutionary interpretation of
international law, specifically the UNCAC. There are some obstacles that evolutionary interpretation
needs to address. First is the potential problem of fragmentation of international law, second is whether all
types of treaties should use an evolutionary interpretation, and third, what are the scope and limits of the
approach.

3.3.1. Fragmentation

The first question in answering if an evolutionary interpretation leads to a potentially dangerous
fragmentation of law is what fragmentation of international law is.

Fragmentation of international law refers to the growth of new subfields of international law, the rise of
new actors like international organisations, NGOs, and multinational corporations, and the emergence of
new types of international norms outside recognised sources, resulting in a fragmented state of the law. &

Fragmentation in international law results from the absence of a central world legislator, originating in
domestic spheres where different government departments handle various issues, negotiating and
applying different treaties. This fragmentation is a response to globalisation, with global problems such as
climate change, migration, terrorism, and financial crises requiring more international and specialised
regulation.®

The claim is that legal certainty is unclear when words have different meanings depending on the
treaty.®2 Other scholars believe that the discourse on international law's fragmentation is invalid, as
evidenced by the scarcity of conflicts, the parallelism and reconciliation of norms from different regimes,
and the migration of norms between regimes.®® The diversification of international legal regimes is a
positive sign of law entrepreneurs’ political will and the capacity of international law to tackle diverse
global issues.? International law has evolved to address global societal complexity despite the potential
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exploitation by powerful states that can manage and negotiate multiple regimes.®® Nonetheless, many
justices have favourably presented the so-called fragmentation of the international judiciary.

The continuing task for law applicants and observers will be to improve the institutions, processes, and
guiding principles for integrating, harmonising, and coordinating diverse international regimes, given the
likelihood that international law will continue to be differentiated.®” The autonomation of the legal field
leads to a growing intensity in confronting texts and procedures with social realities, facilitated by
increasing differentiation, competition, and influence of dominated groups within the juridical field.2® The
fear of potential fragmentation does not prevent the multidisciplinary approach.

3.3.2. Classification of treaties

Regardless of whether fragmentation is good or bad, the question remains: Is the promotion of
international law more effective with one set of interpretation tools (evolutionary/effective interpretation) or
with specialised interpretation tools for special treaties?®® Do different treaties demand different ways of
interpretation? Could or should the UNCAC use the same interpretation rules as other treaties?

Some scholars argued that the evolutionary interpretation is unique to human rights treaties, as they
focus more on object and purpose.®® While it is true that human rights courts and tribunals regularly apply
the evolutionary interpretation, it does not make them the only users. The reliance is not unique to human
rights treaties, as the ICJ and the PCIJ use it throughout their jurisprudence.®® It is a component of
national and international court practice of several other aspects of international law and law in general,
and it goes well beyond this particular setting.®2

Another type of treaty that some claim requires special interpretive tools is constituent treaties.
A constituent treaty creates and controls a non-state entity with an international legal personality.®®
The ICJ in the Nuclear Weapons Advisory Opinion affirmed that international organisations' instruments
are multilateral treaties, subject to established rules of treaty interpretation.® D. Akande emphasised that
the UN Charter is a living instrument using evolutionary interpretation, allowing the organisation to adapt
to changing circumstances.® Akande® concludes that interpreting constitutional treaties differs from
interpreting ordinary treaties by nature, basing his conclusions mostly on assessments of Namibia®" and
Reparation for Injuries.®® High hurdles to treaty changes (Article 40 VCLT) make an evolutionary
interpretation necessary to keep up with emerging difficulties and effectively execute the tasks allocated
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to specific organs, as outlined in the UN Charter. The concept of effectiveness governs the interpretation
of treaties that form international organisations to a significant extent.*

Comparing different types of treaties and analysing the actual interpretation practices shows that
evolutionary interpretation is ubiquitous. The principles outlined in Articles 31-33 of the Vienna
Convention and the traditional canons of construction naturally incorporate evolutionary interpretation.
Evolutionary interpretation has been routinely used in international law in domains unrelated to human
rights, even before establishing human rights organisations.’® The interpretation of international rules
should consider the broader normative environment.***

In any event, as P. Reuter argues,'®? distinguishing treaties based on their subject matter, in general, is
challenging due to the heterogeneity of treaty content, as seen in the 1919 Versailles Treaty, which
regulated various issues such as international organisations' charters and territorial status questions, as
illustrated by numerous cases.'® This understanding aligns nicely with the Vienna Convention's
approach, which does not address this kind of differentiation in the principles of treaty interpretation.’** As
mentioned, the International Law Commission and VCLT saw treaty law as a single entity.®® Neither
fragmentation nor different types of treaties inhibit the evolutionary interpretation.

3.3.3. Scope and application

However, to interpret the UNCAC, knowing that one must apply an evolutionary interpretation is not
sufficient. It is necessary to define the boundaries of the evolutionary approach to fulfil the VCLT's
obligations.'® Former president of the European Court of Human Rights (hereinafter — ECtHR, the
Court) A.-L. Sicilianos set out three limitations to the evolutionary approach.®” As seen above, the
interpretation in international law does not distinguish between types of treaties; thus, the same criteria
are helpful starting points. The first limitation is that the interpretation cannot be against the existing law
(contra legem). Second, it must be consistent with the object and purpose of the treaty, and third, it must
be based on “present-day” circumstances and not on a potential future.'®®

Contra legem

The interpretation can be prater legem, but it cannot be contra legem.*® There are clear examples where
the ECtHR reached the end of the evolutionary interpretation, as seen in Johnston and Others v.
Ireland™® or Pretty v. the United Kingdom.™ In the Johnston case, the Court could not interpret the right to
marry to include the right to divorce.'*? In the Pretty case, the Court stated that the right to life does not
incorporate the right to die.**®

In contrast, the ECtHR used an evolutionary interpretation in the case of Magyar Helsinki v.
Hungary.* The question was whether the right to seek, impart, or receive information (Article 10 ECHR
Freedom of expression) incorporates the right to seek information.*® The “shall include” indicates that
these are not the only rights. Thus, Article 10 includes the freedom to seek information.*®
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Are there any rules that contradict or prohibit the multidisciplinary approach or not? Nothing in the
71 Articles of the UNCAC forbids an interdisciplinary approach that derives from an evolutionary
interpretation.

Quite the opposite, UNCAC, in different parts, calls for a practical approach. For example, Article 1(a)
UNCAC states (emphasis added): “The purpose of this Convention are: To promote and strengthen
measures to prevent and combat corruption more efficiently and effectively”. The drafters laid a strong
focus on effectiveness. Article 5 UNCAC focuses on effectiveness (“maintain effective, coordinated
anti-corruption policies” (Article 5(1)), “promote effective practices” (Article 5(2)), “evaluate... measures...
to determining their adequacy to prevent... corruption” (Article 5(3)). Specifically, Article 5(3) indicates that
the drafters understood that to keep up with the development of corruption, policies must be adaptable
and professional to stand a chance in the fight against corruption. Article 5(3) fulfils even the rigorous
understanding that a living instrument needs to have an inherent dynamic for change.*” The drafters by
no means intended to exclude such a possibility. The multidisciplinary approach is not contra legem.

Object and purpose

The second limit of evolutionary interpretation is its compatibility with the Convention's object and
purpose, as emphasised in Article 31(1) VCLT, as ignoring this would betray the parties' intentions.™®

In the Magyar Helsinki Bizottsag case,'*® the Court paid particular attention to the object and purpose
of Article 10 and the object and purpose of the entire Convention.?°

The Palena Tribunal highlighted that the parties' intentions may derive from sources other than
the treaty language.'?® It is possible to derive this intent from preliminary papers or the Parties'
subsequent actions.'?

The criterion, “object and purpose”, is the most crucial. The evolutionary interpretation and
the multidisciplinary approach stand and fall with it. The object and purpose of the Convention can be
seen in different parts throughout. The most prominent is Article 1(a) UNCAC, whose purpose is “to
promote and strengthen measures to prevent and combat corruption more efficiently and effectively”. The
preamble states, “The State Parties to this Convention... [are] convinced also that a comprehensive and
multidisciplinary approach is required to prevent and combat corruption effectively”.*?® The text of the
preamble is relevant for the interpretation according to 31(2) VCLT. To summarise, the object and purpose
of the UNCAC is to fight corruption effectively.

The multidisciplinary approach breathes life into effectiveness by producing objective criteria for
effectively targeting corruption in different circumstances. The multidisciplinary approach is in line with
the object and purpose of the UNCAC and Article 5 UNCAC.

"Present-day"

The third and final boundary is that the interpretation must reflect the present day. This criterion is
essential as it prevents excessive interpretation via evolutionary interpretation.'® The ECtHR explicitly
stated that the “living instrument” doctrine should adapt the Convention to the present-day conditions.*?®
The Court typically requires a “European consensus” or significant trend in legislation or practice of
contracting states towards the chosen interpretation, indicating common acceptance or regional custom
at the time of judgement delivery. The aim is to accompany and channel change.?® Put another way, even
while the interpretation is “evolutionary”, it must be grounded in the present. It would be dangerous to
extrapolate future events outside the judiciary's purview.**’
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The last criterion, “present day”, is the most difficult to fulfil. Lawmakers have not applied a similar
widespread approach. However, the reason behind the hesitancy is the infancy of this train of thought.

While not fully developed, the approach is on the rise. More and more UN agencies are investigating
the use of behavioural science, as parts of the multidisciplinary approach would suggest. Thus far, they
have employed several methodologies and behavioural science in several areas of concentration,
encompassing the Sustainable Development Goals.'?® The UN uses behavioural science for internal
bureaucratic and administrative procedures. The thematic areas of gender, education, health, avoiding
crime and violence, labour, and the environment have seen the most extensive and advanced uses of
behavioural science, with various UN entities conducting pilot projects or randomised control trials.**

To summarise, the multidisciplinary approach has not yet been used extensively concerning the field of
corruption, but the approach has permeated other UN agencies and various fields of international law.
The multidisciplinary approach is modern, but not so modern that it is irreconcilable with the criterion
of “present day”.

4. Example of the UNCAC

We now know that we must interpret Article 5 UNCAC in an evolutionary manner to incorporate
the multidisciplinary approach. The following section shows an example how the approach would work in
practice. This part shows a selection of different Options that “effective” can be understood in the context
of Article 5 UNCAC and shows how those Options interact with the empirical studies.

4.1. Options

4.1.1. Option 1: rational choice/simple model of rational crime

Option 1 is called rational choice, specifically, a simple model of rational crime (SMORC). This Option
became known through the work of Nobel-prize winner G.S. Becker.®® The general idea is that
dishonesty and, thus, corruption consist of three essential elements that influence behaviour.

The first element is the potential gain from the crime.*®* The second relevant criterion is the probability
of getting caught,* and the third is the expected severity of punishment. The dishonest person
undertakes a cost-benefit analysis. If the reward outweighs the probability of severe punishment, the
person will commit the dishonest act.®*® This understanding leads to the intuitive approach to focus on
reducing the amount of money (or other things) gained in the corrupt process and investing in actions that
strengthen the possibility of being caught.*** So, for example, one way to achieve higher apprehension
and conviction rates is by spending more money on police officers, court personnel, or other specialised
tools.®*® Those specialised tools include, among other things, fingerprinting,'*® wiretapping,**” computer
control,**® monitoring in general,*® accounting and auditing standards,**® and monitoring bank accounts
and transactions.**! Another essential aspect of this approach would be to invest in transparency.
Transparency can take the form of the publication of relevant laws and regulations.**?
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4.1.2. Option 2: behavioural economics “self-concept maintenance”

People act dishonestly intentionally and deliberately by balancing the predicted external rewards and
costs of the dishonest conduct, just like in the traditional economic model (also known as homo
economicus) (Option 1).14

Option 2 stipulates that another crucial psychological perspective is internal rewards.'** People
internalise the values and norms of their society, which serve as an internal benchmark against which
they compare their behaviour.!*® People struggle to balance gaining from cheating and maintaining
a positive self-concept as honest.**® The point of departure for this Option is that people derive financial
benefits from dishonesty while maintaining their positive self-concept.’*” People find a balance between
honesty and dishonesty by defining them for themselves, regardless of whether their definition matches
the objective definition.’*® People can categorise their actions into more compatible terms and find
rationalisations for their actions, allowing them to cheat without negatively updating their self-concept.'*°
This understanding of corruption opens the door for policies to influence the maintenance of the positive
self-concept.’® For example, reminding people about their moral standards®! or giving them less
opportunity to justify their behaviour (categorisation malleability*>?) morally could reduce corruption. As
categorisation malleability increases, the magnitude of dishonesty a person can commit increases without
affecting their self-concept.’>®* One example could be that stealing a 10-cent pen from a friend is more
accessible to justify than stealing 10 cents from his wallet.®* However, there is a limit to stretching the
truth. After a certain threshold, the conceptualisation loses its effect.™®

4.1.3. Option 3: principal-agent theory

Another famous theoretical approach to corruption is the principal-agent theory.*®® This approach
stipulates that we have “principals” who are assumed to embody public interest and “agents” who prefer
acting corruptly.® For example, in cases of bureaucratic corruption, the state officials are the “principals”,
and the bureaucracy is the “agents”.’*® The corruption problem arises when the "principal" and the "agent"
have diverging interests, and the agent pursues his interest.**® Corruption becomes possible when there
is an information asymmetry between “principals” and “agents”.’®® Policymakers must design policies to
lower the number of transactions the “agent” can undertake, the value of the potential bribe, the possibility
of being detected, and the potential punishment.’®! Adding a supervisor/auditor to the principal-agent
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paradigm shall mitigate the informal asymmetries the principal encounters.'®? However, if a supervisor
colludes with her, the agent may be coerced into fabricating her reports. For a bribe, she may overlook
the agent's disobedience.!®

The recommendations for action under this approach would be:

Deregulation, meritocratic recruitment, reducing monopoly by promoting political and economic
competition, increasing accountability by supporting democratisation and bureaucratisation (for
administrative accountability), improving salaries of public officials, thereby increasing the opportunity
cost of corruption if detected, improving the rule of law so that corrupt bureaucrats and politicians can
be prosecuted and punished and encouraging greater transparency of government decision-making
through deepening decentralisation, increased public oversight through parliament an independent
media, creation and encouragement of civil society watchdogs.*®*

4.1.4. Option 4: collective action problem

A collective action problem is a situation where a group fails to work toward producing a public good or
a “common pool resource”.’® This approach underlines the relevance of how individuals act according to
group dynamics, most notably the expectation of how others act.!%®

E. Ostrom illustrates this with the example of fishers.'®” Many fishermen cast their nets in the same
lake. Each one has the incentive to fish quickly and as much as possible. As H. Gordon stated years
before, “The fish in the [lake] are valueless to the fisherman because there is no assurance that they will
be there for him tomorrow if they are left behind today.”*®® In the long term, this leads to overfishing,
resulting in natural resource exhaustion. This problem is called the “tragedy of the commons”.**® In this
scenario, the first one to not overfish or act “honestly” has a competitive disadvantage.”® The fishermen
or our corrupt actors are not oblivious to the danger of their actions or the potential benefit they would
generate by changing their behaviour.'* The problem is that they cannot credibly rely on the other
actors.’ The crucial criterion for changing behaviour under this approach is “changing the expected
behaviour of the other actors”.?”® This problem consists of three sub-problems E. Ostrom refers to as the
behavioural theory of rational action:*™* 1) the problem of supply, 2) the problem of making credible
commitments, and 3) the problem of mutual monitoring.t”

How does this approach connect to corruption? Corruption similarly supposes that individuals put
themselves ahead of a common goal. In that case, corruption is the “manifestation of free riding itself’.1®
Another point of comparison with a shared pool resource is that corruption destabilises a state's ability to
provide public goods and services efficiently.’”” A long list explains variables in collective action — based
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on them E. Ostrom'® H. Marquette, and C. Pfeiffer distilled a smaller list with criteria regarding
corruption.*™

This list includes eleven factors:

— group size;*®

— group heterogeneity;*®*

— face-to-face communication;*®?

— repeated interaction;*#

— trust/good reputations;**

— group interdependence;®®

— voluntary group membership;*e®

— heuristic/norms;*®’

— monitoring/transparency (contributions & collective good);*e®

— long time horizons;*® and

— salience of collective good.*%°

4.2. Empirical studies

This section exemplifies how studies can predict the effectiveness of the different Options. Here is only
a tiny overview of one criterion: culture.***

One approach that works in a country/situation could be fatal if applied to a different one. For example,
Hong Kong'? and Singapore'®® successfully applied similar measures (establishing effective
anti-corruption agencies) to fight corruption sustainably.’®* Since then, Singapore has been the 5"
cleanest while Hong Kong is the 12" cleanest country in the world. However, countries like Uganda and
Tanzania could not achieve similar effects with the same measure.’®® The effectiveness of an approach
thus heavily relies on the context.!%

Culture is the central aspect investigated to establish the proper context. There are various and vastly
different cultures worldwide. If minds are not receptive, even powerful foreign states cannot convert entire
populations from their deeply held values.*®’
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To compare cultures, G. Hofstede developed five criteria to differentiate world cultures.® In the
beginning, Hofstede studied survey data about the societal values of people in more than fifty countries
worldwide.’®® He studied questionnaires of employees of the extensive international cooperation IBM
(International Business Machines). Statistical analysis showed that the values from one country to
another almost matched perfectly, except for the nationality. They showed that these questionnaires are
an excellent tool for distinguishing national values.?® These different “dimensions of culture” matched
other studies exceptionally closely.?®* Scientists replicated the IBM questionnaire at least six times and
reached almost identical results.?®? Different “dimensions of culture” matched other studies exceptionally
closely.?®

Additionally, the World Values Survey collects questionnaires from more than a hundred countries
worldwide in ten-year intervals, and the surveys correlate with the original IBM study.?®* Culture's
Consequences by G. Hofstede is one of the most cited books in sociology.?*®

The resulting criteria are the following: power distance, uncertainty avoidance, masculinity,
individualism, and long-term orientation. This article focuses on power distance, and
individualism/collectivism.

4.2.1. Power distance

Power distance refers to the belief and acceptance among less powerful members of a country's
institutions and organisations of how they can affect power.2% In a community, power distance refers to
the degree to which members accept that some people hold more power than others.?°” The less powerful
members define the power distance, while the influential members typically define the power distribution
with their behaviour.>® The power distance index (hereinafter — PDI) ranks countries from 1 to 100, with
a low number indicating a small power distance and a high number indicating a considerable power
distance.? Significant power distance correlates strongly with corruption.?*°

4.2.2. Individualism/collectivism

One main difference between cultures is the individual's role versus the group's role in human societies.
Most people live in societies where group interests prevail over individual interests, leading to
a fundamental difference in human societies.?* These societies are collectivist, referring to the power of
the group rather than the state's influence on individuals. The term may have political connotations but
does not refer to the state's power over individuals.?? The IBM database uses a process to calculate
individualism index values (IDV), ranging from 0 for collectivist countries to 100 for individualist ones.
Approximation formulas are used for follow-up studies, allowing for direct calculation of individualism
index values.?® The relationship between national wealth and individualism in culture is strong.?
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A quote that symbolises the different attitudes of collectivist countries and individualist countries
towards corruption is: “A [individualist] will say of [collectivists]: ‘They cannot be trusted because they will
always help their friends.’ Collectivists will say of individualists: ‘You cannot trust them, they would not
even help a friend’."?*

Collectivist officials are likelier to hand out favours when dealing with acquaintances, friends, and
relatives and are less likely to report corrupt activity.?*® The emphasis is on maintaining relationships,
which supports nepotism and favouritism.?*” Not handing out favours might even be considered a faux
pas.?® Another factor in corruption is the practice of gift-giving in collectivist cultures, as boundaries
between gift-giving and corruption are blurred.?*®

Power distance and individualism are negatively correlated. Countries with a considerable power
distance are more likely to be collectivist; consequently, a small power distance indicates more
individualist countries.??® A cross-country analysis of 99 countries shows a robust relationship between
individualist countries and lower levels of corruption, even when checking for a rich set of control
variables (especially national wealth).?*

4.2.3. Application to the Options

We apply those criteria to our established Options for the grand finale. The principal-agent theory works
best in countries with indeed principled agents. Principal agents are interested in reducing corruption. In
countries with a considerable power distance, principal agents have more freedom to abuse their power,
as the “normal” person has less influence than in cultures with a low PDI, and the “normal” people accept
potentially corrupt behaviour.

The principal-agent theory proposes improving public oversight, improving officials' salaries, or
supporting public watchdogs. In systemically corrupt countries, the person who spends most of the
money to acquire a specific position is most likely to abuse it.??*> These proposals would thus backfire in a
high PDI country. The society is not capable of holding the principals accountable. Giving principals more
money and tools to monitor gives an already powerful entity even more unchecked power.

However, civil society can hold agents more accountable in countries with low PDI. Improving
monitoring, reporting on corruption, and supporting watchdog groups would effectively deter corruption.
The suggestion would be to utilise the principal-agent theory only in countries with a relatively low PDI.
A collective action problem approach would probably be fruitful in collectivist countries.

The Option builds significantly on group dynamics, interdependence, trust/good reputations,
face-to-face communication, and group heterogeneity. Under the conditions that most relevant people are
part of a group with strong ties to one another, such as family or tribal/clan structures, the approach can
overcome the tragedy of the commons.

On the other hand, a country with a significant IDV would likely not have the same success. In
individualist countries, group members can easily switch groups, and close ties primarily only exist
towards their own (core) family. Organising many different individuals would be significantly more
challenging compared to fixed groups.

The strength of the multidisciplinary approach lies in its adaptability to different circumstances.
Generally speaking, the more scientists utilise studies, the more tailored an approach can be to
a country's situation. Here is already an example of two criteria.
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Conclusion

In conclusion, despite all the good that international law does, we can do more to improve de facto
compliance with treaties. A multidisciplinary approach enhances compliance with (international) law. We
must utilise empirical studies from other sciences, such as behavioural economics or sociology. This
multidisciplinary approach targets the specific state's conditions when focusing on cultural dimensions.
This approach is compatible with the rules of interpretation set out in the VCLT, specifically with
an evolutionary interpretation. The general approach exemplified here can enhance other fields of law as
well. In the future, policymakers shall rely more and more on empirical evidence when drafting
conventions to enhance overall compliance.

KAK CAENATb MEXAYHAPOAHOE NMPABO BOJIEE Q®®PEKTUBHbIM:
3DDEKTUBHOCTb KOHBEHLUN OPFTAHU3ALN OB bEANHEHHbLIX HALIUIA
NMPOTUMB KOPPYIMUNN
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npasa, FéttuHreH,  depepatmBHas  Pecnybnvka  FepmaHus
(nilsschluter95@gmail.com). ORCID: 0009-0004-4253-8690.
AHHOTaUuA

B cTtatbe paccmarpuBaeTcs BONPOC O TOM, Kak CAenatb MexayHapoAHoe npaBo 6onee adhdekTMBHbIM Ae-hakTo. CyluecTsyeTt
6eCUNCIEHHOE MHOXECTBO KOHBEHLMI, MOCBSILLEHHbIX 3aLiMTe MpaB YeNoBeKa, OXpPaHe OKpYXaloLlei cpefbl WK, Kak B Hawem
cnyyae, nNpefoTBPaLeHW0 Koppynuuu. [NaBHbIA Te3nuc 3akiivaeTtcss B TOM, YTO HOPUCTBI U MOAUTWMKM MOTYT cAenatb
CyllecTByloLMe A0roBOpbl 6onee 3EKTUBHBIMU, UCMOMb3YS MEXAUCUMNANHAPHBIA nogxoh. OH COoCTOUT B MPUMEHEHUN
pesynbTaTtoB SMMMPUYECKUX MCCNefoBaHUi ApYrnx HayuHbIX obnacTeid, BKkIOYas NOBEAEHUYECKYI0 3KOHOMMKY, COLMOMOTMI0 M
KPMMUHOMOMMI0. STOT MOAXO COBMECTUM C MEXAYHapOoAHbIM MPaBoOM, B YACTHOCTW C MpasuiamMu TONKOBaHWS, U3NOKEHHbIMU B
BeHCKO KOHBEHLMWM O npaBe MexayHapoaHbiX A0roBopoB (fanee — BKMMU), nocpefcTtBOM 3BOOLMOHHOIO TOSIKOBAHUS.
AhchekTBHAA AHTUKOPPYNLUMOHHAA NOMUTUKA A0MKHA ObiTb afanTMpoBaHa K YC/IOBUSIM KOHKPETHOTo rocygapctsa. Ecnv oguH
noaxof, cpabotan B ONpefesieHHOM rocyjapCcTBe B KOHKPETHON CUTyaLym, 3TO He 3HaUMT, YTO 3Ta NouTrKa GyaeT MMEeTb Takue xe
pesynbTaTthl Be3ae. B AaHHOl cTaTbe NpeAcTaB/ieHbl pas/iuHble KOHLENLMUM NOAUTUKU MO Gopbbe ¢ Koppynuueit: pauyoHabHbIi
BbIGOP, MOAAEPXaHWE S-KOHLENuuW, Teopusi NpuHUMNana-areHTa W npo6nema  KOMMEKTUBHBIX AelCTBUA. DT KOHUENLMM
OLIEHMBAIOTCA Yepe3 Npu3My IMMNUPUYECKUX WCCNefoBaHWi. [na unnlocTpauum 3TOro noaxofa nokasaHo npuMeHeHue Kputepus
«KynbTypa». B cBoux wuccnegosaHusix I Xodhctese 06Hapyxun pasfnuHble KyNbTypHble W3MEpPeHus: AWUCTaHUWs Bnactu,
VHAMBUAYa/IM3M, MAcKy/IMHHOCTb U u3beraHne HeonpefeneHHocT. Kaxaoe msmepeHvue MMEET YHWKaslbHOe B3avmopeincTeue ¢
Koppynuuein. 3T B3aMMOLENCTBUSA OGBLACHSIOT, NOYEMY OAMH W TOT Xe NOAXOA He AaeT O4MHAKOBbIX pe3ynstaToB. Hanpumep, B
rocyflapctBe C O4eHb BbICOKMM MHAEKCOM ANCTaHLMK BNACTV NOAXOA, OCHOBaHHbI Ha Teopuy NpuHLUMnana-arexHTa, 6ygeT He CTonb
adhhpekTnBEH. B cTpaHax C BbICOKMM WHAEKCOM AWUCTAHLUMW BNAaCT CPefHWiA rpakAaHuH npakTUYecku He BAUSET Ha MOAUTUKY
rocygapctea. OfHako NoAOTYETHOCTb NPUHLMMNOB SABMSIETCA OAHVM U3 K/IHOUEBBIX 3/IEMEHTOB NOAX0AA NPUHLMNan-areHT. Hanpotus,
Takoli Noaxof, MOXET NPUBECTM K 06paTHOMY pesynbTaty. Ecnv faTtb npuHumnanam 6osblue AeHer U NoMHOMOUMIA N0 KOHTPOSHO, Kak
npegnonaraet nofxof, 3TO TOMbKO YKPENUT CyLLECTBYHLUME CTPYKTYpbl. B rocygapcTBe C BbICOKOW CTENEHbl MOAO0THETHOCTU
(HU3KWIA MHAEKC AnCTaHLMK BNacTu) Tako noaxon ycunun 6sl 60pbOy ¢ koppynuueil.

KnioueBble cnoBa

MeXAUCLMNIMHAPHBIA NOAXOf, 3BOMIOLUMOHHOE TonkKoBaHve, adydekTnBHOCTb, BKMMA, UNCAC, noBefeHueckas 3KOHOMUKA,
couuonorus
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OpraHuzaummn O6beauHeHHbIX Hauuii npotns koppynuum // XKypHan BLU3 no mexayHapogHomy npasy (HSE University Journal of
International Law). 2024. T. 2. Ne 2. P. 72-94.
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