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Abstract

The article discusses the notion of protection of foreign investments within the context of armed conflict. The author examines the
provisions of bilateral investment treaties aimed at protecting investors in the situations of violence, as well as the substantive
standards rooted in investment protection. The author also refers to the historical context behind the advent of the first investment
treaties and the colonial nature that characterises the emergence of international investment law. The analysis focuses on the
challenges commonly indicative of the applicability of investment agreements in armed conflict, which is further complicated by
the weakness of the current international legal regulation and the insufficiency of existing provisions. The author argues that
the regulatory framework for the protection of foreign investments is not only imperfect for regulating the protection of investments in
the event of armed conflict but is also overly cautious with regard to the application of the principles of international humanitarian law
to investment disputes. The author considers that the concept of investment protection should be reconciled with the concept of
human rights, as well as with the interests of developing countries, since although investment is usually associated with economic
stability, this discourse is inapplicable to developing countries, which are often negatively affected by both foreign investment itself
and its protection, as the example of Colombia shows. Therefore, the article dwells on the fact that the effectiveness of protecting
foreign investment, which is always based on the premise of peace, should be viewed through the prism of three lenses: the law of
international treaties, international humanitarian law, and international human rights law. It is precisely on these three levels the
author shows the interaction between the economic aims of investors who wish to safeguard their investments, the goals of
governmental agencies, and the rights and interests of local communities and indigenous peoples.
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Introduction

According to the International Committee of the Red Cross, there are currently more than 120 armed
conflicts worldwide, while the number of non-international armed conflicts (hereinafter — NIAC) has
tripled since 2000.' Naturally, the moment a conflict arises, international law is affected. As of now, with
more than 2000 bilateral investment treaties (hereinafter — BITs) in force,? the clash between the two
areas is as inevitable as ever.

Nevertheless, given that international humanitarian law (hereinafter — IHL) and international
investment law (hereinafter — IIL) have been deliberately structured as fundamentally distinct fields, there
is a significant lack of agreement both in practical application and in scholarly literature regarding the
integration and implementation of IHL in the context of investment relations. Although there is an
extensive and comprehensive body of literature on the matter of operation of IIL in the realm
of the armed conflict (e.g. by prominent scholars C. Schreuer,® T. Ackermann,* D. Davitti,> G. Hernandez,®

1 How is the term Armed Conflict defined in international humanitarian law? // ICRC. 16 April 2024.
URL: https://www.icrc.org/en/document/icrc-opinion-paper-how-term-armed-conflict-defined-international-humanitarian-law
(accessed: 20.06.2024).

2 International Investment Agreements Navigator // Investment Policy Hub.
URL: https://investmentpolicy.unctad.org/international-investment-agreements (accessed: 20.06.2024).

3 Schreuer C. War and Peace in International Investment Law I/ International Investment Law and the Law of Armed Conflict / ed.
by F. Baetens. Springer, 2019. P. 3-21; Schreuer C. Investments, International Protection // Max Planck Encyclopedias of
International Law. Oxford, 2013.

4 Ackermann T. Investments under Occupation: The Application of Investment Treaties to Occupied Territory /I International
Investment Law and the Law of Armed Conflict / ed. by F. Baetens. Springer, 2019. P. 67-93; Ackermann T. The Effects of
Armed Conflict on Investment Treaties. Cambridge : Cambridge University Press, 2022.

5 Dauvitti D. Investment and Human Rights in Armed Conflict: Charting an Elusive Intersection. Hart Publishing, 2019.

5 Hernandez G. The Interaction Between Investment Law and the Law of Armed Conflict in the Interpretation of Full Protection
and Security Clauses I/ International Investment Law and the Law of Armed Conflict | ed. by F. Baetens. Springer, 2019.
P. 21-51.
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P. Ambach,” J. Zrilic®), only few address investment protection from the perspective of the latter being a
double-edged sword for conflict-prone states. In other words, only few are scrutinising over the question
of whether these states actually benefit from foreign investments. As more investors enter conflict-prone
areas, the question of protection stands even more problematic. As such, is the protection provided by
bilateral investment treaties sufficient enough? Does armed conflict impede foreign investments, or does
it facilitate heightened risks within the state? And more importantly, can there be any silver lining to such
protection, even if human rights are affected?

The author relies on critical approaches to international law to identify whether and to what extent the
outbreak of armed conflict affects the continued application of treaties relating to the protection of foreign
investments, and the ways such protection is influenced by IHL and international human rights law
(hereinafter — IHRL). By assuming that the notion of IIL protection is heavily influenced by the
socio-political landscape both within and outside of IIL, the analysis addresses the specifics of investment
treaties, e.g. their application in times of armed conflict, as well as possible approaches to interpreting
them and existing case law. The aim is to discuss how the standards of investment protection treaties
apply in armed conflict and to explore any implications behind the dichotomy between IHL and IHRL.

Hence, in this first part of the paper, the author sets out a general overview of the historical
background of the regime of IIL to reveal possible patchwork in the legal regulation of foreign investment
protection through the analysis of substantive standards enshrined in the BITs, as well as armed conflict
clauses. In the second part of the paper, the author will proceed with the rest of the analysis by exploring
the intersection between IHL and IHRL. It will identify a surprising interconnection between foreign direct
investment and facilitation of violence in developing countries on the example of Colombia, along with the
impact of foreign investment protection on the rights of indigenous people in developing countries.

1. Specifics of bilateral investment treaties within the law of international treaties

In recent decades, the world has witnessed an impressive proliferation of international investment
treaties, a process also known as “treatification™ or “multilateralization™® of 1IL. This development sparked
an emergence of international investment regime, which has been characterised by its “bilaterality”,**
“private and decentralized decision-making”,'? and a lack of a “multilateral international organization.”®
Yet, despite being portrayed as neutral and objective, both international investment arbitration system and
the rules of IIL are deeply imbedded in a political framework* that ultimately benefits foreign investors.®

Historically, the roots of IIL can be traced back to the colonial period of the XVIII century. Since the
need for investments in that period was “minimal”,*® international economic agreements were primarily
concluded for the purposes of the establishment of commercial relations. The early examples of such
agreements are friendship, commerce and navigation treaties, which are often called the “progenitors™’
of the modern BITs. IIL of that period operated largely within the ambit of colonial power.*® Even if some of
these treaties were true to their name, focusing only on the expansion of trade relations with other states,
some already contained provisions with respect to the treatment of alien property on the territory of the
foreign state.!® The incentive that the developed states of that time sought was therefore to establish a
new legal order for facilitation of foreign relations and trade, as well as create such relationships that
would prove useful in the future.

” Ambach P. International Criminal Responsibility of Transnational Corporate Actors Doing Business in Zones of Armed Conflict //
International Investment Law and the Law of Armed Conflict / ed. by F. Baetens. Springer, 2019. P. 51-83.

8 Zirilic J., Fleck D. The Handbook of Humanitarian Law in Armed Conflict. Oxford University Press, 1995; Idem. The Protection of

Foreign Investment in Times of Armed Conflict. Oxford University Press, 2019.

Salacuse J. The Treatification of International Investment Law // Law and Business Review of the Americas. 2007. Vol. 13. Ne 1.

P. 155-166; Miles K. The Origins of International Investment Law: Empire, Environment, and the Safeguarding of Capital.

Cambridge University Press, 2013. P. 3; See Schill S. The Multilateralization of International Investment Law. Cambridge

University Press, 2009.

1 Schill S. Op. cit.

1 Salacuse J. The Law of Investment Treaties. Oxford University Press, 2021. P. 19.

2 |bid.
2 |bid.
4 Ibid. P. 11.

5 Miles K. Op. cit. P. 3.

16 Sornarajah M. The International Law on Foreign Investment. Cambridge : Cambridge University Press, 2010. P. 19.
7 Ibid. P. 180.

8 Salacuse J. The Law of Investment Treaties. P. 63.

® bid.
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However, due to the lack of treaty mechanisms, investment protection during that period was largely
based on the minimum standard of treatment (hereinafter — MST) enshrined in customary international
law. This often offered an “inadequate mechanism”® for investment protection. As such, the rise of the
Calvo Doctrine in Latin American states stipulated that “aliens should not be entitled to any rights or
privileges not accorded to nationals”.? In response, states often resorted to either diplomacy, or military
forces.?? Hence, the IIL of that period was determined to protect investors, “enmesh the interests of state
and investor within the operation of diplomatic protection, and legitimiz[e] military intervention against host
states”.?® Since most foreign investment during the XVIII century occurred within the framework of colonial
expansion, the XIX century was not different. It was to a larger degree that the idea of protecting alien
property was often articulated in the sense and in the meaning of domestic law.?** There was no
international standard to adhere to.

Following the end of XX century, the IIL started to drift away from agreements with “far-reaching rights
[of] foreign investors and <...> host State with limited control over their activities™® to a New International
Economic Order. As a result of a post-colonial era, many newly independent states were hostile toward
the idea of foreign investment, which they perceived as a “tool to protect the interests of capital-exporting
states”.?® Even though the US had concluded more than 23 treaties in just 20 years, many states were
still distrustful of such policies.?”

Hence, the period can only be characterised as a clash between the two opposing mindsets. One side
resorted to waves of expropriation in fear of exploitation, while the other advocated for the external 1L
protection. In the 1960s, investor-state dispute settlement was created with the pursuit of protecting the
“depoliticiz[ation] of the settlement of investment disputes”® as one of its major goals. When the
Declaration of New International Economic Order proclaimed that states have “[flull permanent
sovereignty over their natural resources and other economic activities”,® developed states responded
with creation of the first BITs.*

Nevertheless, understanding the context behind the advent of IIL is a demanding exercise. While the
phenomenon of foreign trade and investment has drastically brightened as a result of Western
colonialism, this would not have been possible without the existence of other “indigenous trading
networks”.®* In the end, although the modern IIL had been created within the European rule of
international law, it is unlikely that “Europeans were <...> creating legal regimes on a blank canvas”.®

The end of the XX century marked not only the end of the post-colonial era, but also indicated the
beginning of crucial changes for BITs, the number of which increased dramatically. While developing
countries have partially abandoned their resentment towards foreign investment, the very purpose of
investment agreements has shifted towards the idea of liberalisation of investment flows.

Thus, the notion of investment protection in the early times demonstrates a drastically different
approach to the importance of investment relations, which was largely based on the colonial domination
of developed states. Despite this, through addressing the more “enduring impact” of IIL background,
history has led us to the view that IIL was “shaped at a fundamental level through this colonial encounter
into a mechanism that protected only the interests of capital-exporting states, excluding the host state
from the protective sphere of investment rules”.*® Therefore, the dynamic of “politically oriented law”**
cannot be ignored.

2 sauvant K., Sachs L. The Effect of Treaties on Foreign Direct Investment: Bilateral Investment Treaties, Double Taxation
Treaties, and Investment Flows. Oxford University Press, 2009. P. 5.

2L Juillard P. Calvo Doctrine // Max Planck Encyclopedias of International Law, 2007. § 3.

2 Schwarzenberger G. Foreign Investments and International Law. Praeger, 1969. P. 22-24.

% Miles K. Op. cit. P. 69.

2 Dolzer R., Schreuer C. Principles of International Investment Law. Oxford University Press, 2022. P. 17-18.

% Schreuer C. Investments, International Protection... § 3.

% Miles K. Op. cit. P. 19.

% Salacuse J. The Law of Investment Treaties. P. 102.

% Dolzer R., Schreuer C. Op. cit. P. 20; Newcombe A., Paradell L. Law and Practice of Investment Treaties: Standards of
Treatment. Kluwer Law International, 2009. P. 27.

2 UN General Assembly. Declaration on the Establishment of a New International Economic Order, 1974.

30 Treaty between the Federal Republic of Germany and Pakistan for the Promotion and Protection of Investments, 1959.

31 Miles K. Op. cit. P. 3.

32 \bid.

3 Ibid. P. 2.

3 Koskenniemi M. The Gentle Civilizer of Nations. Cambridge University Press, 2009. P. 488.
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Today, BITs, along with bilateral economic agreements with investment provisions and other
investment-related agreements constitute one of the three types of international investment agreements.*®
While the purpose of BITs is concerned with “providing the guarantees for foreign investors from the
respective countries”,® their effectiveness in this regard remains disputable.®” As such, the discussion
about the exact manifestation provided by the global investment regime is unlikely to cease soon, and
may grow sharper in the future.

Hence, while the history of IIL does stem from the very beginning of time, the rise of investments that
establish substantive obligations for host states is a relatively new phenomenon. The history behind the
emerging international investment regime reveals that IIL has always remained “innately political”,*® since
it has “evolved out of the political and commercial aspirations of Western capital-exporting nations and
with its core purpose designed to further those interests”.®

2. Application of international investment treaties in armed conflict

There is no doubt that an armed conflict has devastating consequences for all parties involved. It is
indisputable that armed violence “provides the setting for the most egregious human rights abuses, and
that abuses feed conflict”.“° Certainly, in conflict settings, the operation of the rule of law cannot remain
unaffected. To this day, the impact of armed conflicts on the operation of treaties remains “one of the most
disputed subjects in public international law”.** Although historically war has been considered to terminate
all treaties,** today’s perception of continuity of treaties during conflicts has changed.

Pursuant to Article 73 of the Vienna Convention on the Law of Treaties (hereinafter — VCLT),*® the
convention “shall not prejudge any question that may arise in regard to a treaty <...> from the outbreak of
hostilities between States”. At the same time, the International Law Commission (hereinafter — ILC) was
“justified” to perceive “the case of an outbreak of hostilities between parties to a treaty to be wholly
outside the scope of the general law of treaties and that no account should be taken of that case or any
mention made of it in the draft articles”.** As such, the VCLT does not “purport to regulate the
consequences of an outbreak of hostilities, nor do they contain any general reservation with regard to the
effect of that event on the application of their provisions”.*

Clearly, the incentive of the drafters was to indicate the existence of another legal framework
applicable in times of armed conflict. As it was not the intention of the drafters to exclude the application
of the VCLT to treaties in armed conflict, other provisions could still potentially invoke the grounds
necessary for suspension of a treaty. Nevertheless, the only authoritative instrument that remains for
those questioning such exclusion is the Draft Articles on the Effect of Armed Conflict on Treaties, which
were adopted by the United Nations General Assembly in 2011.%° Years later, in 2017, the General
Assembly in its Resolution 72/121 “[elmphasize[d] the value of the articles on the effects of armed
conflicts on treaties in providing guidance to States”,*” and “invite[d] States to use the articles as a
reference whenever appropriate”.*®

3 International Investment Agreements Navigator 1" Investment Policy Hub. URL:
https://investmentpolicy.unctad.org/international-investment-agreements (accessed: 20.06.2024).

% Schreuer C. Investments, International Protection... 8 7.

87 Hallward-Driemeier M. Do Bilateral Investment Treaties Attract FDI? Only a Bit. .. and They Could Bite // The Effect of Treaties
on Foreign Direct Investment: Bilateral Investment Treaties, Double Taxation Treaties, and Investment Flows // The Effect of
Treaties on Foreign Direct Investment: Bilateral Investment Treaties, Double Taxation Treaties, and Investment Flows / ed. by
K. Sauvant, L. Sachs. Oxford University Press, 2009; Salacuse J. Do BITs Really Work? An Evaluation of Bilateral Investment
Treaties and Their Grand Bargain // Harvard International Law Journal. 2005. Vol. 46. Ne 1. P. 67-130.

% Miles K. Op. cit. P. 71.

39 Ibid.

40 pavitti D. Op.cit. P. 19.

4 Silia V. Armed Conflict, Effect on Treaties // Max Planck Encyclopedias of International Law. 2011. § 1; ILC. Draft Articles on the
Effects of Armed Conflicts on Treaties with Commentaries Thereto. Yearbook of the International Law Commission, 2011. Vol. 2.
Part 2. UN Doc A/CN.4/SER.A/2010/Add.1.

42 McNair L. The Legal Effects of War. Cambridge : Cambridge University Press, 1966; ILC. Draft Articles on the Effects of Armed
Conflicts on Treaties with Commentaries Thereto 11(2) YBILC 108. 2011. § 25; ILC. The Effect of Armed Conflict on Treaties: an
Examination of Practice and Doctrine. Memorandum by the Secretariat. UN Doc. A/CN.4/550 (2005). § 14.

4 Vienna Convention on the Law of Treaties (adopted on 23 May 1969, and entered into force on 27 January 1980).

4 ILC. Draft Articles on the Effects of Armed Conflicts on Treaties... § 9.

% lbid.

4 |bid. Part 2. Article 2.

47 UNGA. General Assembly Resolution 72/121, 2017. § 2.

4 Ibid.
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Article 3 of the Draft Articles provides that “the existence of an armed conflict does not ipso facto
terminate or suspend the operation of treaties: (a) as between States parties to the conflict; [and] (b) as
between a State party to the conflict and a State that is not”.*® Subsequently this notion has been
considered as part of customary international law,*® since “the opinion is pretty general that war by no
means annuls every treaty”,®* and “[i]t is thus clear that war does not per se put an end to pre-war treaty
obligations in existence between opposing belligerents”.>* Despite the commonly adopted view that the
continuity of a treaty may depend on its type, “treaties do not continue in operation simply because they
fall into one of the listed categories”.>® The latter merely creates “weak rebuttable presumptions”.>*

Regarding the continuity of bilateral investment treaties in times of war, “treaties dealing with the
protection of foreign investments, such as BITs, continue to apply after the outbreak of armed
hostilities”,*® which is “particularly so where these treaties address the consequences of armed
conflicts”.%® This position has had large acceptance over the years. It seems that suspension may still
occur if, in the meaning of the VCLT, the subject vital to the investment treaty has been destroyed. In that
case, as long as the host state has not contributed to the violation of the provision, Article 61 may be
invoked.

At the same time, the Draft Articles propose a test to determine the continuity of the treaty in armed
conflict on a case-by-case basis. As a first step, ILC suggests looking at the intent of the parties to the
treaty.>” Secondly, it proposes to verify whether the agreement in question “itself contains provisions on its
operation in armed conflict”.%® In a way, the very existence of special armed clauses in a BIT, which will be
addressed further in this paper, may indicate the fulfilment of this criterion within the meaning of Draft
Article 4.

However, the following question arises. What does the absence of such provisions mean for
termination or suspension of the treaty? In this case, one may look at Draft Article 6, which considers
such relevant factors as the nature of the treaty, and the characteristics of the treaty.>® Article 7 then
suggests an indicative list, which involves “an implication that they continue in operation during armed
conflict”.®® This list includes, inter alia, treaties of friendship, commerce and navigation and agreements
concerning private rights.®® As was noted by the ILC, disputes arising “in the context of private
investments abroad <...> may, however, come within group (e) as agreements concerning private
rights”.®? Hence, although Draft Articles make the continuity of operation of investment treaties in armed
conflict rather clear, other questions remain.

As such, the questions of the applicability of the doctrine of impossibility of performance within the
meaning of Article 61 of the VCLT to investment agreements is subject to debate.®®* On the one hand, it
may be suggested that the doctrine does not apply, since “during the drafting of the provision emphasis
was put on natural events that make impossible to perform a treaty by making disappear or destroying the
treaty’s object — since IlAs [international investment agreements] have the protection of foreign
investment as one of their objects, 1l1As could not be terminated on this ground”.®* On the other hand, “an
object indispensable for the execution” of an international investment agreement is not the only possible
interpretive option under Article 61 VCLT.®*®* Even an end of a legal regime, which may as well happen
during an armed conflict of high intensity, leads to the invocation of the doctrine. As the events of the
present day indicate a frightening rise in armed conflicts worldwide, both states and investors may

4 |LC. Draft Articles on the Effects of Armed Conflicts on Treaties... Article 3(a).

50 Society for the Propagation of the Gospel v. Town of New Haven. AILC 1783-1968. Vol. 19. P. 41; Karnuth v. United States.
AILC 1783-1968. Vol. 19. P. 49, 52-53; ILC. Caflisch Report, 8 33. 74 UNGA, Sixth Committee Meeting. § 10, 13.

51 Oppenheim L. International Law: a Treatise. Vol. 2: War and Neutrality. London : Longman, 1952. P. 302.

52 McNair A. The Law of Treaties. Oxford : Clarendon Press, 1961. P. 697.

5 ILC. Caflisch Report. § 53.

5 ILC. Draft Articles on the Effects of Armed Conflicts on Treaties..., Commentaries to the Annex. § 2; ILC. Second Brownlie
Report. § 42.

% Baetens F. Investment Law within International Law: Integrationist Perspective. Cambridge University Press, 2013. P. 5.

% lbid.

57 ILC. Draft Articles on the Effects of Armed Conflicts on Treaties... Article 4.

% lbid.

% lbid. Draft Articles on the Effects of Armed Conflicts on Treaties... Article 6.

% lbid. Annex. Indicative List of Treaties Referred to in Article 7.

51 |bid. P. 129.

5 lbid.

8 Gagliani G. Supervening Impossibility of Performance and the Effect of Armed Conflict on Investment Treaties: Any Room for
Manoeuvre? [/ International Investment Law and the Law of Armed Conflict / ed. by F. Baetens. Springer, 2019. P. 341-363.

5 lbid.

% lbid.

25



attempt to have their recourse to the VCLT to terminate the concluded treaties. For this reason, the
question of investment protection in armed conflicts becomes even more complex, as international law
has avoided addressing this issue.

All in all, although the Draft Articles represent a serious discussion of the matter of armed conflict's
effect on treaties by the ILC, they nevertheless remain a flawed attempt to “update a doctrine that has
been written largely for another age”.®® As of now, the cases of invocation of Draft Articles in practice have
been rare or undocumented until recently.®” For example, in Guris v. Syria, for the first time Draft Articles
had any practical importance for the tribunal. In that case, the Claimant alleged that “due to the escalating
armed conflict, Syrian government armed forces started withdrawing from most of the northern Syrian
territories, including the regions where the Claimants’ cement facilities are located”.®® In turn, the tribunal
concluded that “nothing in Article 2 suggests that it ceases altogether to apply at times of war or armed
conflict. Indeed, it is at such times that protection may be needed the most”.®® The conclusions of the
tribunal are not entirely satisfying. In a way, one could argue that it ignored those “aspects of the Draft
Articles that are accommodating of realities of armed conflict and have been endorsed in earlier
international and municipal case law”.”® Furthermore, due to the non-binding character of the Draft
Articles on the Effect of Armed Conflict on Treaties, as well as some states’ apprehension with respect to
the possibility of their codification,” the authority and significance of the Draft Articles remain disputable.

Conversely, another method of thinking is to consider the law of armed conflict as lex specialis.
Pursuant to Article 55 of the Draft Articles on the Responsibility of States for Internationally Wrongful Acts
(hereinafter — ARSIWA),” the Articles do not apply “where and to the extent that the conditions for the
existence of an internationally wrongful act or the content or implementation of the international
responsibility of a State are governed by special rules of international law”.”® As was recognised by the
International Court of Justice in the Nuclear Weapons Advisory Opinion, “the protection of the
International Covenant on Civil and Political Rights does not cease in times of war, except by operation of
Article 4 of the Covenant whereby certain provisions may be derogated from in a time of national
emergency”.” Nevertheless, it is important to remember that the idea of lex specialis, which establishes
that “if a matter is being regulated by a general standard as well as a more specific rule, then the latter
should take precedence over the former” is neither a panacea, nor a tool to displace one norm with the
other but only an “interpretation technique”.”

In AAPL v. Sri Lanka, the tribunal noted that the “[BIT] is not a self-contained closed legal system
limited to provide for substantive material rules of direct applicability, but it has to be envisaged within a
wider juridical context in which rules from other sources are integrated”.”” As was later confirmed by the
tribunal, such integration may derive either from “implied incorporation methods”,”® or by “direct reference
to certain supplementary rules, whether they are of international law character or of domestic law
nature”.” Hence, the purpose of Article 31(3) of the VCLT is encapsulated in the forewarning to take into
account all relevant rules of international law that might establish some rights and obligations for the
parties in some other areas of international law, i.e. human rights law, environmental law, or IHL.

% ILC. Secretariat Memorandum. § 164.

57 Zrilic J. Armed Conflicts and the Law of Treaties: Recent Developments and Reappraisal of the Doctrine in Light of the Wars in
Syria and Ukraine I/ Japanese Yearbook of International Law. 2022. Vol. 65. P. 107-137.

% ICC. (1) Mr Idris Yamantiirk (2) Mr Tevfik Yamantiirk (3) Mr Miisfik Hamdi Yamantiirk (4) Giris insaat ve Miihendislik Anonim
Sirketi (Gdris Construction and Engineering Inc) v. Syrian Arab Republic. Case Ne 21845/ZF/AYZ. Final Award of 31 August
2020. § 114.

5 lbid.

0 Zrilic J. Armed Conflicts and the Law of Treaties... P. 107-137.

L UNGA. Sixth Committee Meeting. Summary record of the 17th meeting Held at Headquarters, New York. Friday, 20 October
2017. A/IC.6/72/SR.17. § 9, 32, 20, 43, 46.

2 UNGA Res. 56/83. 12 December 2001. UN Doc. A/RES/56/83.

7 ARSIWA. Article 55.

7 ICJ. Legality of the Threat or Use of Nuclear Weapons. Advisory Opinion of 8 July 1996. § 25.

> UNGA. Fragmentation of International Law: Difficulties Arising from the Diversification and Expansion of International Law.
Report of the Study Group of the International Law Commission finalised by M. Koskenniemi. Fifty-Eighth Session, Geneva,
2006. A/CN.4/L.702. § 56.

6 Ackermann T. The Effects of Armed Conflict on Investment Treaties... P. 92; UN Commission on Human Rights. Working Paper
on the Relationship between Human Rights Law and International Humanitarian Law E/CN.4/Sub.2/2005/14, 2005. § 57.

" ICSID. Asian Agricultural Products Ltd. (AAPL) v. Republic of Sri Lanka. Case Ne ARB/87/3. Award of 27 June 1990. § 21.

8 Ibid.

 Ibid.

26



Although some tribunals lean more towards restrictive interpretation, the irrevocable significance of
reliance on other areas of international law is still to be confirmed by investment tribunals.® In particular,
this is important “not only to align the development of investment norms within the broader normative
framework of international law but also to strengthen the system’s integrity, to bring consistency and
interpretive balance pivotal for value judgments, and to disprove the allegations of undermining public
interests levelled against the system”.®* From this perspective, the rules of IHL clearly suffice to be
qualified within the meaning of the test enshrined in Article 31(3)(c) of the VCLT.

However, it is not the only element that may be used in the process of treaty interpretation. For
instance, as was noted by the Ping An v. Belgium tribunal, “the presumed intentions of the parties should
not be used to override the explicit language of a BIT, or to override the agreed-upon framework, or be
used as an independent basis of interpretation”.#2 Not only do external rules require a certain proximity
test,® but other parts of the treaty, the object and purpose, the preamble, should also be taken into
account.®* As such, the tribunals equally agree that neither external rules nor any other meaning shall
derogate from the original intention of the drafters of the treaty. In the end, “it should not be presumed, as
a starting point, that a certain type of instrument — here, an investment protection treaty — entails a
certain formulation, and if the text does not reflect that formulation, it should further be presumed the
contracting parties have made a drafting error; in short, neither intentions nor mistakes should be
presumed; the text should be examined”.®

Interpretation of investment treaties stems from the rules of treaty interpretation enshrined in the VCLT,
which reflect customary international law.?® In fact, as was observed by the tribunal in Rosinvest v.
Russian Federation, it is “surprisingly rare in practice’ for the VCLT to be “more than just a convenient
reference point for the rules of general international law”.®® Tribunals have no problem accepting their
customary nature,® albeit not always in a consistent manner.*®®

For example, the tribunal in Saluka v. Czech Republic emphasised that the rules of interpretation laid
down in the VCLT were binding upon the contracting parties to the BIT and also represented customary
international law. Meanwhile, the tribunal in Uzan v. Turkey noted that, even though the treaty specifies
that the issues in dispute shall be decided “in accordance with this Treaty and applicable rules and
principles of international law”,** and this “cannot be taken to mean that rules of customary international
law are capable of overriding the clear text of the treaty”.%? Still, investment tribunals seem to agree that
investment treaties cannot exist in isolation of international law. Even more so, the reluctance of some
states to adhere to rules of IHL due to political reasons only serves as a confirmation of the previously
made argument. As was confirmed by the tribunal in Urbaser v. Argentina, the BIT has to be construed in
harmony with other rules of international law of which it forms part, including those relating to human
rights.®® In the end, a BIT is “not a self-contained system isolated from international law”.%
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Another peculiar feature to notice with respect to the support of a less restrictive approach within the
realm of treaty interpretation is that a substantial number of tribunals share the view that the provisions of
a BIT should not be interpreted solely for the benefit of investors, and the aim of a BIT should not be
misinterpreted. For example, as was noted by the tribunal in Quasar de Valors v. Russia, Article 31 of the
VCLT “does not compel the result that all textual doubts should be resolved in favour of the investor; the
long-term promotion of investment is likely to be better ensured by a well-balanced regime rather than by
one which goes so far that it provokes a swing of the pendulum in the other direction”.®® In other words,
that it is a “truism to say that the purpose of any BIT is to promote investments; but it does not follow from
this general proposition that every ambiguity found in such treaties should invariably be resolved in favour
of the investor; every BIT represents a negotiated bargain between two contracting States and the
provisions therein reflect the extent to which the sovereignty of each contracting State has been
curtailed”.®®

Arbitrators seem to agree on the avoidance of restrictive interpretations.®” For instance, Dr. J. Voss in
his Dissenting Opinion in Lemire v. Ukraine held that “BIT protection in tender processes, since it could
lead to an unjustified privilege in favour of foreign investors, should be construed narrowly”.®® In this
regard, it seems logical to suggest that using a systemic approach lies between what can be considered
restrictive on the one hand and too overbroad on the other hand when it comes to treaty interpretation.
Since the tribunal is not bound by the arguments invoked by the parties on the basis of the maxim jura
novit curia, the Tribunal “is required to apply the law of its own motion”.?® For instance, as was highlighted
by the tribunal in Garanti Koza v. Turkmenistan, “the fact that both parties have not advanced this
approach to interpretation is no reason not to apply it, since it is a normal approach to treaty interpretation
that the Tribunal can and should apply”.*®

It is traditionally accepted that the notion of investment protection in IIL is concerned with the
“safeguarding of foreign investments against interference by the host State”.!°* Such safeguarding is
implemented through the imposition in BITs of a set of substantive obligations providing specific
guarantees of protection to foreign investors. In a way, such investment protection also requires a
balancing exercise: between the states’ right to legitimate regulation on the one hand, and the important
interests of the local population on the other.'2 One of the guarantees that a state adheres to in the BIT is
a special full protection and security (hereinafter — FPS) clause, which is designed specifically to “offer
aliens and their property a certain degree of protection from physical injury, caused either by the State or
by private parties”.’®® Importantly, the notion of the FPS standard is “not geared specifically to situations of
armed conflict”.®* The application of the FPS standard outside of realm of IIL is also quite limited,®
although there are some cases in general international law, where the FPS has been applied.® It is also
generally agreed that a violation of the FPS is possible both in the event of state violence, as well as
state’s inadequate actions in case of harm caused by non-state actors.*”’

There is no consensus on the wording used to indicate the existence of such a clause, since a specific
formulation “do[es] not appear to carry any substantive significance”.’®® In fact, while some treaties do not
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contain such a clause at all, it is usually adjectives such as “constant”,’*® “continuous™° or “complete™
that appear in the provisions of BITs with respect to protection of foreign investment that are commonly
indicative of the FPS standard. At the same time, it is also not clear whether the model for such protection
should be a well-organised state or the one that only has limited sources at its disposal.*? In AAPL v. Sri
Lanka, the first case concerned with the FPS standard, the tribunal established Sri Lanka’s responsibility
due to the failure of its authorities to provide foreign investors with the FPS required under the relevant
international law rules and standards.™ Yet, it remains unclear why the tribunal failed to cut the paper
with the scissors. The tribunal did not address the FPS standard from the perspective of IHL. At the same
time, it noted that the violation of the FPS required a cumulative existence of such factors as the
destruction of property “being committed by the governmental forces or authorities themselves; that the
destruction was not caused in combat action <...> and that the destruction was not required by the
necessity of the situation”.* Further, in the opinion of the tribunal, the standard required that “the
governmental forces and not the rebels caused the destruction”.***> However, with non-state actors being
the most common actors of modern NIACS, it appears significant for IIL to take into account the actions of
such subjects in accordance with the rules of IHL.

After the Arab Spring, a number of proceedings related to the violation of investment treaties has
risen.® Although investment tribunals did not resort to IHL, some of them excluded responsibility for the
breach of the FPS standard. For instance, in Tekfen, TML and Tekfen-TML Joint Venture v. State of Libya,
the tribunal held that Libya did not violate its FPS obligations “when it failed after 21 February to provide
the military forces required to collect and relocate Claimants’ machinery, equipment and supplies <...>
[blecause, by that date, the circumstances in Libya (and in Kufra) had deteriorated even further and the
ability of Libya to provide the protection now said to have been required was almost certainly
non-existent”, ™

Conversely, in Strabag v. Libya, the tribunal concluded that “a significant amount of Al Hani's property
was lost to requisition by regular Libyan armed forces during the events of 2011”.28 To establish this, the
tribunal proposed a test, which required the property “was destroyed by the forces or authorities of the
respondent State [which] was not required by the necessity of the situation”.'® The tribunal further
admitted that “Article 5(2)(b) of the Treaty thus presents the challenge of establishing responsibility for
wartime damage by forces of the State party to the investor's property in violent and often chaotic
circumstances”.'®

As regards the exact scope of protection being granted by the latter, the investment tribunals may vary
in their interpretation. For example, some may suggest that it is only reasonable for the FPS to extend to
both physical and legal security, since “the stability afforded by a secure investment environment is as
important from an investor’s point of view”.'?* Others may disagree, emphasising the historically physical
nature of the standard,'?? as well as possible risks related to overbroad interpretation of the standard.?®
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In fact, many tribunals®®* or even BITs® may go as far as pronouncing the legal nature of the FPS clause.
For instance, as was affirmed by the Global Telecom v. Canada tribunal, the FPS standard of the BIT is
not limited to safeguards against physical interference by state organs and private persons, but extends
to “accord legal safeguard for the investment and the returns of the investor; the tribunal observes the
State must act with due diligence to meet its obligation”.1%

Yet all formalities aside, what does sadly remain undisputed is the fact that there is still no strict or
absolute standard to adhere to when it comes to the FPS. In a sense, the FPS standard is historically*?’
nothing more but a due diligence obligation for a state to comply with,*?® which is not exclusive to IIL, but
present in many other fields of international law.*® Since due diligence is an obligation of conduct and not
of result,** the expectation is that of a state being diligent enough to exercise “reasonable measures
within its authority and likely to avoid unfair damage” (dp.: “les mesures raisonnables relevant de son
autorité et de nature a éviter un dommage injuste)"**! which does not mean that the state has to prevent
any injury whatsoever.®? In the end, a BIT cannot possibly be an “insurance policy for bad business
decisions”.*** Meanwhile, it is unlikely that a tribunal completely ignores the economic, political, social or
even cultural background of the host state,® although a standard of a “reasonably well-organized
modern State™** may persevere.

For instance, as was observed in Churchill and Planet v. Indonesia, the scope of due diligence
depends on the particular circumstances of each case, such as the general business environment and
includes ensuring that a proposed investment complies with local laws.*®* In the end, as was rightfully
noted by the BSG v. Guinea tribunal, it is “generally accepted, when investing in a country, an investor
must exercise reasonable due diligence, including with respect to the use of third parties in transactions
with the government, and must be more diligent in a country or sector with a high degree of endemic
corruption”.*¥

The FPS standard also often overlaps with the fair and equitable treatment (hereinafter — FET)
standard, which is another investment law standard aimed at protecting the investment from adverse
effects. The FET, as does the FPS, often arises in the context of expropriation.*® However, neither of
these two standards make any distinction between the international and local conflicts. In the same vein,
there is also no discrimination in their application to state actors. Unsurprisingly, there is also almost to
none interaction between these standards and the principles of IHL.

The FET has sometimes been defined as “a more general standard which finds its specific application
in inter alia the duty to provide FPS, the prohibition of arbitrary and discriminatory measures and the
obligation to observe contractual obligations towards the investor”.**® Nevertheless, in outlining
the defining features of FET, tribunals agree that “it is easier to find agreement about what the function of
the FET standard is than about its content”.!® Nevertheless, in formulating content of the standard
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tribunals emphasise such criteria as “protection of legitimate expectations”,!*! “a means to guarantee
justice to foreign investors”,'*? “an obligation to act transparently and with due process”,*® and
“predictability”.2** In the end, “while the precise formulations of the FET treatment standard in various
awards differ, they all have in common the notion that the State must be shown to have acted delinquently
in some way or the other if it is to be held to have violated that standard; it is “not enough that a claimant
should find itself in an unfortunate position as a result of all of its dealings with a respondent”.**®

Similarly, there is no unanimity in whether the FPS standard should be equated with the customary
minimum standard of treatment (hereinafter — MST),*® or whether it constitutes a completely
autonomous standard in international law.**” For example, as was held by the CMS v. Argentina tribunal,
“the standard of fair and equitable treatment and its connection with the required stability and
predictability of the business environment, founded on solemn legal and contractual commitments, is not
different from the international law minimum standard and its evolution under customary law”.'*® Yet,
merging two distinct standards of protection'*® into one would be absurd, since it would automatically
uncover the faulty nature of one of the standards, as well as inconsistent not only with the very object and
purpose of the investment treaty, which in this scenario would be the one including the faulty standard
from the very beginning. Although some argue that mentioning the two standards in one sentence implies
their relationship, it would seem logical to continue the comparison technique using such other standards
as the MST and most favoured nation treatment, which is also often used as a floor with respect to the
treatment that states must afford to aliens.

However, the following surprising question arises. Are there any standards actually aimed at protecting
the local population from the adverse effects of the investments? Case law indicates that tribunals at
times suggest that states are free to employ excessive force to bring order, especially if the violence is
partially caused by the actions of the investor. For instance, in Copper Mesa v. the Republic of Ecuador,
despite acknowledging a widespread uprising against a mining project that would have necessitated the
state to use force against its own citizens, the tribunal found the state in breach of its obligations.**°
Additionally, the arbitrators recognised that the investor had contributed to escalating violence by
employing private security personnel who committed crimes against locals. The only repercussion for this
behaviour was a 30% reduction in the compensation awarded. Similarly, in von Pezold v. Republic of
Zimbabwe, the arbitrators ruled that the respondent had breached its obligations under the FPS clause by
failing to suppress protesters occupying white-owned farms to push for land redistribution, stemming from
historical racial inequalities.’® The respondent argued that suppressing the protests would require
significant violence due to the politically charged nature of land redistribution in Zimbabwe.*> However,
the arbitrators disagreed, stating that violent suppression was both feasible and necessary under the FPS
clause.®

Another point to consider here is the existence of armed conflict clauses, or war-losses clauses, which
refer to “losses owing to war or to other forms of armed conflict, or similar events”,*** and designed to
provide certain guarantees to foreign investors. As of now, 856 out of 2,574 treaties have extended armed
conflict clauses.'®® Nevertheless, their effect is quite “limited and depends on measures taken by the host
State in relation to these investments”.® Since such basic clauses only ensure that investors are not
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treated less favorably in the event a state decides to accord compensation, they do not normally establish
“an absolute right to compensation”.’® Despite the lack of a uniform name and their “cloistered life in
investment arbitration”,**® they remain the only conceivable way for provisions of the BITs to specifically
address compensation in the event of war.

Importantly, the purpose of the basic armed conflict clauses is not to create new substantial obligations
but to establish “a floor treatment for the investor in the context of the measures adopted in respect of the
losses suffered in the emergency, not different from that applied to national or other foreign investors,
[which] ensures that any measures directed at offsetting or minimizing losses will be applied in a
non-discriminatory manner”.**® By guaranteeing national and most-favoured-nation treatment in the event
of losses suffered during an emergency, they are essentially advocating for a non-discrimination
obligation. Although there is no guarantee that an armed conflict clause would always be included in the
BIT, a substantially significant number of investment treaties indicates their presence.

Clearly, the aforementioned wording does not indicate an independent right to claim compensation.
Although some tribunals, i.e. AAPL v. Sri Lanka, AMT v. Zaire, equated the armed conflict clause with the
MST enshrined in customary international law, implying a completely different duty, it would seem illogical
to ignore the fact that this wording only addresses treatment “actually adopted by the host state, not to
treatment that it ought to accord”.®® In contrast to the basic armed conflict clauses, which focus
exclusively on non-discrimination, extended or advanced war clauses, albeit not as common,*®* are not
limited to non-discrimination guarantees, instead extending to the substantive standards, which grant “an
independent right to compensation”.*¢?

Notably, the existence of an extended war clause is limited in the sense that it only operates if the
harm was caused by the state’s official military forces or authorities, which does not include third parties,
e.g. forces of foreign states or rebels. The wording of the clause also clearly establishes a test for the
purposes of assessing whether an extended war clause is deemed to apply. Thus, customary
international law will be applied to determine the meaning of requisition or destruction. In the Elsi case,
the International Court of Justice, dealing with an instance of alleged requisition, noted that there must be
a causal link between the injury complained of and the requisition.*®

For instance, when the tribunal in the AAPL v. Sri Lanka case interpreted an extended war clause in
Article 4 of the Sri-Lanka-UK BIT, which provided that compensation was necessary in case of
“a) requisition of <...> property by its forces or authorities, or (b) destruction of <...> property by its forces
or authorities which was not caused in combat action or was not required by the necessity of the
situation”,'®* it held that there was no convincing evidence to attribute the harm to Sri Lanka’s security
forces.'®® When it comes to the question of attribution, a state may try to circumvent the provision by
using violence on behalf of non-state actors. Thus, in the case of Strabag v. Libya, Libyan soldiers
requisitioned numerous vehicles and equipment during the civil war.'%® Conversely, in AAPL v. Sri Lanka,
the tribunal correctly determined that the occupation of the investor's facility by the respondent's military
did not qualify as a requisition since it was not used to further military interests.'®” In another case,
Kimball Laundry v. United States, where a laundry facility was taken over by the US Army for almost four
years, the claimant was entitled to just compensation, including for the loss of its customer base.
Similarly, in Attorney General v. De Keyser's Royal Hotel, compensation was deemed necessary for the
occupation of a hotel by British armed forces during World War I.

Therefore, it is clear that although a BIT, while remaining in the special realm of IIL, continues to
operate within the lens of an international treaty, which shall take into account all relevant rules and
principles of international law. The claimed neutrality of investment treaty arbitration is subject to scrutiny,
as the notion of BIT has always been driven by a socio-political context, and will continue to remain within
it. At the same time, although it is clear that commencement of hostilities does not void the continuity of
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investment treaties, it does not mean that the treaty will continue to operate in the same way. Instead, the
academic discussion should focus on the question of interpretation, rather than on their general
applicability. From this perspective, IIL and IHL as a mathematical combination only make sense if a
systemic approach to interpretation is applied.

Yet, the vagueness of the existing legal framework of protection of foreign investment in IIL suggests
that the patchwork in execution of the FPS and FET standards may be caused by the poor drafting of
these clauses, which are clearly not designed for situations of IAC, or NIAC. Another drawback is that
they make no reference to the protection against other states, or other groups, instead focusing on the
protection against the actions of a state. And finally, the due diligence nature of these standards indicates
both theoretical and practical vagueness, which would benefit from the simultaneous application of the
rules of IHL. Apart from that, the rights and needs of local people should also be taken into account by the
provisions of BITs. Similarly, a regulatory framework of existing war-losses clauses highlights a substantial
provisional, as well as theoretical gap. As such, the vagueness of the basic armed clauses may not only
lead to an overly broad interpretation by the tribunals, but also misguide the tribunal in application of the
rules of IHL, especially when it comes to the violence caused by non-state actors.

Conclusion

Over the past several decades, the notion of investment protection has been carefully crafted to adhere to
the needs of investors. The disturbing increase in armed conflicts all over the world may make some
developing countries seem unattractive and turn an investment protection into a seemingly unattainable
goal. Nevertheless, the investments into conflict-driven states, some with as many as eight armed
conflicts ongoing simultaneously,¢® still continue.

Although the continuity of investment treaties is not affected by armed conflict as such, their
performance is. With that, a need for action calls upon the top-down approach, meaning that it is upon
both host states and investors to ensure the consistency of investment protection with other areas of
international law, such as IHL and IIL. Therefore, the preliminary conclusions drawn from the paper are as
follows.

First, it is clear that investment treaties apply in armed conflict, and are not automatically terminated by
the latter. There is no rule in international law that would state otherwise despite the prevalence of the
doctrine of the effects of war in the past. Currently, only the Draft Articles on the Effect of Armed Conflict
govern this rule, which is a huge drawback of the current regime.

Secondly, the analysis has shown that the investment regulatory framework is not ideal to regulate
investment protection in the event of armed conflict. As such, although IIL frameworks suggest rather
vague standards, tribunals hesitate to apply IHL principles to the cases before them.

Therefore, investment protection in armed conflict does not revolve around itself, but rather gives way
into something that does not have a room for a “black and white” discussion. As such, foreign investment
is also capable of facilitating violence, derogation of human rights, as well as depletion of natural
resources, all of which can result from the inadequacy of the legal framework of IIL. In a way, the way lex
specialis works is almost a hint at not merely the specificity of one law over another, but at the very crux
of the problem: its importance.
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AHHOTauuA

B cTaTbe aHanM3Mpyetcs cucTeMa 3allyTbl MHOCTPAHHbLIX UHBECTULMIA, B TOM UMC/E MOMOKEHWUSI [BYCTOPOHHWUX UHBECTULIMOHHBIX
[IOTOBOPOB, a Takke CTaHAapTbl, HanpaBfeHHble Ha NpPefoCTaB/eHNe Takoi 3aluTbl UHBECTOPAM B YC/IOBUSX BOOPYXEHHbIX
KOHGO/IMKTOB. ABTOp W3y4aeT WCTOPUYECKWI I KOHTEKCT BO3HUKHOBEHWSI MEPBbIX WHBECTULMOHHBLIX AOrOBOPOB, B YaCTHOCTU
KOMOHWa/bHBIVE Nepuog, Korga 3apofunock MexAyHapoLHOe WHBECTULMOHHOe npaBo. [Janee aBTOp paccmarpuBaeT BOMPOC
MPUMEHVMOCTU WHBECTULIMOHHBIX COIMALLIEHN A B BOOPYXXEHHOM KOHG/IMKTE. [/151 CMOXMBLUETOCS MEXAYHapOAHOTO-NpPaBoBOro
perysMpoBaHnsl XapakTepHO OCTOPOXHOE OTHOLUEHWE K MPVMEHEHWIO HOPM MEXAYHapOLHOTrO TyMaHWTapHOTO Mpasa K Aenam,
paccmaTpvBaeMbiM B pamKax WHBECTULMOHHBIX CMOPOB, BBMAY YET0 WMEKLWAscs HopMaTtuBHas 6asa He upeasibHa A4S
PEerynnpoBaHus 3alyTbl MHBECTULMIA B Crydae BOOPYXEHHOTO KOH(/MKTA. [0 MHEHWIO aBTopa, MOHSITUE 3aLLWTbl MHBECTULUIA
[O/MKHO GbITb COMMIACOBAHO C MOHATYEM MPaB YesioBEKA, a TakkKe MHTEpPecamy pasBMBAIOLLMXCS CTPaH. IHBECTULMW, Kak NMpaBuio,
accouuMpyloTCsi C 3KOHOMMUYECKOW CTabWbHOCTbIO, KOTOpasi, OAHAaKO, He XapakTepHa Ans nocnefHux. Mpumep Komym6um
NOATBEPXKAAET, UTO HEraTUBHLIMU MOCNEACTBUSIMU MOTYT 06EPHYTHCS KaK CamMmu MHOCTPaHHbIe MHBECTULMM, Tak 1 UX 3aluuTa. ABTOp
MPUXOAUT K BbIBOAY, UTO 3(PDEKTUBHOCTb 3aLLMTbI MHOCTPAHHBLIX MHBECTULMIA, B OCHOBE KOTOPbIX BCETAA NIEXUT NPeAnockiika Mupa,
[OMXHA paccMaTpuBaTbCsl CKBO3b MNPU3My MpaBa MexAyHapoAHbIX [O0TOBOPOB, MEXAyHapOAHOTO TyMaHWTApHOrO npasa W
MEeX/yHapOoAHOro npasa NpaB 4YesioBeKa: MMEHHO Ha 3TUX TPEX YPOBHSIX NPOUCXOAUT B3aMMOAENCTBUE Mexay SKOHOMUYECKUMU
MHTepecamMu MHBecTopa B 3allyTe CBOMX MHBECTWLMIA, MHTEpecamu rocyapcTBa, a Takke WHTepecaMy MEecCTHbIX COOGLLEecTB U
KOPEHHbIX HApPOAOB B 3alLyTe CBOMX Npas.

KntoueBble cnoBa

3alMTa MHOCTPAHHbIX WHBECTULMIA, BOOPYXEHHbIA KOHIMMKT, NMpaBa 4esioBeka, ABYCTOPOHHWE WHBECTULMOHHbIE COrNalleHus,
MeXzyHapofHoe ryMaH1TapHoe npaso

Ona uutupoBaHusa: [lMonbwakoBa B.B. 3awjuma uUHOCMpPaHHbIX UHBECMUYUL B KOHMEKCME BOOPYXEHHbIX KOHh/IUKMOB.
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