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Abstract

In recent years, international sanctions have evolved from narrowly targeted financial
measures into complex legal instruments with significant procedural consequences.
As arbitral disputes increasingly involve parties, jurisdictions, or institutions affected by
these sanctions, tribunals are compelled to operate in a legal landscape shaped less by
party autonomy than by political imperatives and regulatory risk. Sanctions, particularly
those of extraterritorial effect, now threaten to unsettle fundamental assumptions
underpinning arbitration: neutrality, accessibility, and procedural equality. This article
examines the profound impact of contemporary sanctions on the procedural dimensions of
international arbitration. It underscores the longstanding premise that arbitration offers
a neutral and effective forum for resolving commercial and investment disputes, largely
insulated from geopolitical fluctuations. Yet the growing extraterritorial scope and
complexity of sanctions regimes challenge this premise. These measures generate legal
and procedural obstacles by restricting access to financial resources, impeding legal
representation, and promoting the nationalisation of dispute resolution mechanisms.
The article examines the mechanisms of this erosion in six key areas: the doctrine of
extraterritoriality, financial barriers, restrictions on legal representation, nationalisation
of dispute resolution at the initiative of the State, the deterrent effect on arbitration
institutions and the consequences of the latest package of EU sanctions. It contends that
sanctions not only undermine the procedural integrity and equality of arms essential to
arbitration but actively transform it into a process constrained by political considerations.
This transformation jeopardises the principles of party autonomy, procedural neutrality,
and access to justice, as parties from sanctioned jurisdictions face difficulties in funding,
representation, and participation. Furthermore, the trend towards nationalisation weakens
the enforceability of arbitral awards, thereby destabilising arbitration’s reliability as a
dispute resolution mechanism. The article concludes that safeguarding the legitimacy and

56


mailto:achobotova@centerarbitr.ru
mailto:dkholmatov@centerarbitr.ru

functionality of international arbitration amid growing geopolitical interference requires
institutional reforms, including the clarification of compliance policies, harmonisation of
legal exemptions for arbitration-related activities, and reinforcement of protections against
State interference. Absent such measures, arbitration risks to lose its credibility,
compromised by extraterritorial sanctions and national interests.
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AHHOTauuA

B nocnegHve roabl MexayHapoaHble CaHKLyY 3BOOLMOHNPOBA/IN OT Y3KOHaMPaBIeHHbIX
(pMHAHCOBbLIX MEpP K CMOXHbIM NPaBOBbIM UHCTPYMEHTaM, NMPUMEHEHUE KOTOPbIX MOI/0
noB/ieyb 3HaUYNTE/bHbIE MpoLieccyasibHble NOCenCcTBUS. MNOCKObKY apOUTpakHbIe Cnopbl
BCE uvalle 3aTparvBaloT CTOPOHbI, HOPUCAUKLMN WAWN  WHCTUTYTbI, MOABEPXEHHbIE
CaHKUMAM, ap6uTpaxHble TpuOyHanbl BbIHYXAEHbI [eicTBOBaTb B NpPaBOBOW cpefe,
onpefensiemMoil He CTO/IbKO aBTOHOMYEN CTOPOH, CKO/TbKO MOMTUYECKUMU MMNepaTuBamu
1 PerynsaTopHbIMU puckamm. CaHKLMM, 0COBEHHO 3KCTEPPUTOPHAUTbHBIE, TENEPb YTPOXAIoT
nofopeate QyHAAMEHTa/IbHble MPEANONOXEHNS, flexalliue B OCHOBE apbuTpaxa:
HelTpasbHOCTb, [OCTYMHOCTb U NpOLEeCcCyaslbHoe paBeHCTBO. B 3Toli  crartbe
paccmaTpuBaeTCs B/IMSIHUE COBPEMEHHbIX CaHKLMiA Ha npoueccyaslbHble acnekTbl
MeXJyHapoLHOro apbuTpaxa. lVccnegoBaHve nofvepkuBaeT AAaBHIOW MPEeAnochiky O
TOM, YTO ap6uTpax npefcTaBnseT co60i HelTpasbHbIA 1 3HEKTUBHLIA hopyM Ans
paspeLleHnss KOMMEPYECKMX W WHBECTULMOHHBLIX CMOPOB, B 3HAUMTENbHOW CTeneHu
3aLUMLLEHHBI OT reonoIMTUYECKUX KonebaHuii. OfHaKo pacTyLimii SKCTeppPUTOPUAIbHLIN
OXBAaT U CMIOXHOCTb CAHKLVMOHHbIX PEXUMOB CTaBAT NOA, COMHEHME JAaHHYHO NPEANOChIKY.
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OTK Mepbl CO34al0T NpaBoBble U NpoueccyasibHble NPENATCTBUA, OrpaHuynBas AOCTyn K
dhmHaHCOBbLIM pecypcam, NPenaTCTBYA PULNYECKOMY NPeAcTaBuTeNbCTBY U CNOCOGCTBYSA
HaluvoHanM3auMm MexaHW3MOB paspelleHus cnopoB. B cTatbe paccmarpuBaioTcs
MexXaHU3Mbl 3TOM 3po3nn B wectn KNto4veBbIX obnacTax: OOKTpuHa
SKCTEPPUTOPUASIBHOCTH,  (DMHAHCOBble  6apbepbl, OrpaHUMYeHUss Ha  lopugnyeckoe
npeacTaBuTeNbCTBO, HaLMOHaIM3aLMA paspeLleHns CnopoB Mo MHULMaTMBe rocyaapcTaa,
CAEePXKMBaKOLLMIA 3ththekT Ha apOUTPadKHbIE MHCTUTYThI U NOCNEACTBUA NOc/eAHero naketa
caHkunin EC. [lenaerca BbiBOA O TOM, YTO CaHKUMW He TOMbKO MOAPbIBAOT
npoueccyanbHylo LieNIoCTHOCTb U PaBEHCTBO CTOPOH, HEOOXOAMMbIE A8 apbuTpaxa, HO 1
aKTUBHO NpeBpaLlalT ero B NPoLEecC, orpaHUYeHHbIl NOMTUYECKUMY COOBPaKEHUAMN.
OTa TpaHcdopmauysa CTaBuT NoA Yrpo3sy NPUHLMMILI @aBBTOHOMUM CTOPOH, NPOLECCYasTbHON
HelTpasIbHOCTM M [OoCTyna K NpaBOCyAMi0, MOCKOMbKY CTOPOHbI M3 MOACAHKLMOHHBIX
IOPUCAMKUMIA CTANKMBAKOTCA C TPYAHOCTSIMK B (hMHAHCUPOBaHUW, NPEACTaBUTENbLCTBE U
yyacTun. Kpome TOro, TeHAEHUMS K HauuoHasmsauunm ocnabnser BO3MOXHOCTb
NPUHYAUTENBHOTO WCMOSTIHEHNS apOUTPadKHbIX PELUeHUid, TeM cambiM AecTabununsvpys
HafEeXHOCTb apbuTpaxa Kak MexaHu3ma paspelueHuss crnopos. B  3aknoueHune
yTBEpPXKAAETCA, YTO AN 0b6ecnevyeHnss NermMTUMHOCT W QOYHKLMOHaNIbHOCTU Mexay-
HapoAHOro apbuTpaxa B HecTabuIbHON reonoMTUYeckoli 06CTaHOBKe Heo6XOoAUMbI
WHCTUTYLMOHa/IbHbIE  peddopMbl, B YacCTHOCTU  YTOYHEHWE  KOMM/IAeHC-MOMUTUKN,
rapMoHM3auus NOAXOAOB K ONPefeNeHunto WCKIIYEHUA W3  MPaBOBbIX PEXVMOB
[OesiTeNbHOCTW, CBSA3@HHON C  apbuTpaxeMm, ycuieHue 3aliuTbl OT roCyAapCTBEHHOro
BMeLlaTeNbCcTBa. B MHOM cnyyae nog BO3AeNCTBMEM 3KCTEPPUTOPUASTbHBLIX CaHKLWA 1
HaLVOHa/IbHbIX MHTEPECOB A0BEPKE K apObUTpadKy MOXET ObITb OKOHYATESIbHO NOLOPBAHO.

KnwoueBble C/ioBa: mexayHapoaHblii  apbutpax, CaHKuuM, npoLleccyasibHas
Li€/T0CTHOCTb, 3KCTEPPUTOPUASILHOCTD, ropuanyeckoe npeacTaBuTeNbLCTBO,
HaLVoHann3aumsa paspeLLleHns CrnopoB, JOCTYM K MPaBOCYAMio, NakeT caHKumii EC

Ona untupoBaHusA: UYob6otoBa A.K., XonmatoB [A.[. BnusHue caHkuuii  Ha
npoLeccyasnbHble acnekTbl apouTpaxa. JKypHas BLUS o mexdyHapooHomy npasy / HSE
University Journal of International Law. 2025. Tom 3. Ne 4. C. 56-74.

! AnekcaHpapa KoHcTaHTMHOBHA Yo60oTOBa — crneuvanncT oTaena passutus.
2 Aunmypog Aunbliog yrniv XosiMaToB — M/1afLni COBETHUK.

The effect of sanctions on international arbitration
proceedings is a multifaceted issue which parties
encounter with increasing frequency.’

P. Sandosham, T. Forge
Introduction

International arbitration has long been a cornerstone of cross-border dispute
settlement as an alternative to national courts. Its legitimacy is based on the
fundamental principles of party autonomy, procedural neutrality, and the

! Sandosham, P., & Forge, T. (2024, 8 July). The effect of Russian sanctions on international
arbitration. Clifford Chance.
https://www.cliffordchance.com/insights/resources/blogs/arbitration-insights/2024/07/effect-of-russi
an-sanctions-on-international-arbitration.html.
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enforceability of arbitral awards. This system is founded on the assumption that
commercial and investment disputes can be settled in a modified forum isolated
from the volatile winds of geopolitics and the narrow interests of sovereign
States. Over a long period of time, this has allowed global trade to flourish,
providing a reliable, neutral conflict resolution mechanism.

However, the increasing use of complex unilateral sanctions regimes in
recent years has begun to challenge this paradigm fundamentally. Previously,
sanctions were narrowly focused financial instruments, but now they have
turned into extensive legal instruments with deep extraterritorial coverage.
The problem lies not so much in regulation as in the actual actions of
participants in international arbitration. The situation is exacerbated by the
growing influence of the public order of States, which increasingly impose
prohibitions and restrictions. Such actions negatively affect international
arbitration and reduce the level of trust in it among the potential participants.

This article argues that sanctions directly affect the procedural aspects of
arbitration, including depriving the parties of access to the agreed form
of justice. The main problem lies not only in the logistic differences, but also in
the fundamental contradiction between the political logic of sanctions and the
apolitical foundations of arbitration. The existing literature lists the symptoms of
sanctions, such as blocking payments, recall of a lawyer, and jurisdictional
conflicts, but it does not clearly articulate how these disparate issues collectively
undermine the very procedural integrity that gives arbitration its value. A critical
gap remains in summarising these issues to demonstrate that sanctions not only
undermine arbitration, but also actively transform it into a process limited by the
very geopolitical imperatives it was designed to overcome.

Thus, the purpose of this study is a systematic analysis of the multifaceted
impact that modern sanctions have on the procedural framework of international
arbitration. Due to their extraterritorial application, financial strangulation, and
forced nationalisation, sanctions create a procedural asymmetry that
systematically puts arbitration participants at a disadvantage. This undermines
the basic principles of equality of arms and access to justice, transforming
a neutral legal process into an extension of a political conflict. Further, the article
will examine the mechanisms of this erosion in six key areas: the doctrine of
extraterritoriality, financial barriers, restrictions on legal representation,
nationalisation of dispute resolution at the initiative of the State, the deterrent
effect on arbitration institutions and the consequences of the latest package of
EU sanctions. That said, the article seeks to demonstrate that preserving the
future of arbitration requires not only adaptive procedures, but also concerted
efforts to restore its integrity from encroachments by geopolitical forces.
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1. Exterritoriality of sanctions

Unilateral sanctions imposed by individual States or collectively, such as those
imposed by the United States, the European Union, or the United Kingdom, do
not form part of public international law (Claypoole, 2022, p. 1036). Their legal
force and scope of application are determined solely by the domestic law of the
jurisdiction applying the sanctions. As a result, the applicability of such
measures varies significantly depending on the legal framework and approach
to law enforcement in each State. In light of the differences in the jurisdiction of
Western sanctions and the ongoing disputes over their extraterritorial
application, it is important to clarify the categories of persons and activities that
fall under the relevant regulatory regimes.

The principle of extraterritoriality? refers to the imposition of domestic legal
obligations on foreign individuals or entities operating outside the sanctioning
State’s jurisdiction. This term made its appearance in public international law in
1927, with the Lotus Affair.® In the modern world, such expansive reach has
created a legal and procedural minefield, often forcing third-party actors to
comply with foreign policies under the threat of severe penalties.

The US represents the most prominent example of a State employing
secondary sanctions — measures aimed not only at the sanctioned party but
also at third-country nationals engaging with them. Under statutes such as the
Section 5 of the CAATSA* non-U.S. firms can be penalised for “significant”
transactions with blacklisted entities, even if such interactions are legal in their
own jurisdictions. These measures effectively force companies worldwide to
conduct due diligence according to U.S. law, regardless of their nationality or
place of operation. For example, the Chinese company COSCO Shipping
Tanker (Dalian) Co., Ltd. was sanctioned for transporting Iranian crude oil which
demonstrates how extraterritorial reach may paralyse legitimate international
commerce.®

Sanctions which operate to prevent the provision of services to sanctioned
entities may potentially prevent an arbitrator from acting or accepting payment in

2 The terms ‘extraterritoriality’ and ‘extraterritorial jurisdiction’ refer to the competence of a State to
make, apply and enforce rules of conduct in respect of persons, property or events beyond its
territory. See Kamminga, M. (2020, September). Exterritoriality in Max Planck Encyclopedias of
International Law.
https://opil.ouplaw.com/display/10.1093/law:epil/9780199231690/law-9780199231690-e1040.

3 Named after the 1927 case between France and Turkey before the Permanent Court of
International Justice (former ICC).

4 Countering America's Adversaries Through Sanctions Act, [Public Law 115-44].

Sanctions List Search. https://sanctionssearch.ofac.treas.gov/Details.aspx?id=27465.
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an arbitration.® For instance, an arbitrator who is not a UK national must still
adhere to the UK sanctions regulations if the arbitration is seated in London
(Masumy & Ahuja, 2019).

The difficulty in classifying such measures as truly extraterritorial stems from
the global interconnectedness of financial systems and commercial
relationships. In many cases, what appears to be extraterritorial pressure is
actually a reflection of risk-averse behaviour by intermediaries (banks, insurers,
or law firms) who seek to avoid any exposure to sanctions enforcement
mechanisms (Claypoole, 2022, p. 1038). These actors act autonomously but in
alignment with the policy objectives of the sanctioning State, effectively
globalising the enforcement footprint of national law. From a doctrinal
perspective, international jurisprudence has not settled the legality of such
spillover effects.”

In summary, sanctions that restrict State’s own nationals from interacting
with designated foreign actors do not inherently constitute extraterritorial
regulation. However, the global consequences of such sanctions, amplified by
private-sector compliance behaviour, can produce functional extraterritoriality
that constrains the legal capacity of foreign persons. This emerging reality poses
significant challenges to existing legal frameworks and calls for a reassessment
of jurisdictional boundaries in the age of regulatory interdependence. Thus,
while formally a question of legal theory, the extraterritorial nature of modern
sanctions has tangible and regressive effects on arbitration practice.
It transforms a delocalised and private legal process into one shaped and
constrained by geopolitical imperatives, weakening confidence in
the enforceability and procedural fairness of arbitral outcomes.

2. Difficulties with arbitration fees

The most immediate and tangible impact of sanctions manifests in the financial
barriers that prevent parties from properly funding their arbitration proceedings.
Access to justice — a cornerstone principle of international arbitration —
becomes illusory when parties from sanctioned jurisdictions face insurmountable
obstacles in making necessary payments.

5 Impact of international sanctions on arbitral proceedings.
https://www.nortonrosefulbright.com/fr-fr/knowledge/publications/92ca5faf/impact-of-international-s
anctions-on-arbitral-proceedings.

See, for example, Council Regulation (EC) No. 2271/96, the preamble of which reads: “Whereas
by their extra-territorial application such laws, regulations and other legislative instruments violate
international law...”.
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Access to justice is unfeasible without the possibility of paying registration
and arbitration fees, as these payments are a prerequisite for initiating and
conducting arbitration proceedings.®

Despite the formal legal position under the EU and UK sanctions law that
allows the provision of legal services to sanctioned Russian entities in
contentious proceedings, practice reveals a conflicting reality. For example,
Article 4(1)(b) of Council Regulation (EU) No. 269/2014° and Schedule 5, Part 1,
Regulation 3 of the UK Russia (Sanctions) (EU Exit) Regulations 2019%
specifically permit the unfreezing of assets to pay for reasonable legal fees in
the context of litigation or arbitration. Furthermore, Recital 19 of Council
Regulation (EU) 2022/1904 clarifies that the prohibition on “legal advisory
services” does not apply to representation in legal, arbitral, or administrative
proceedings. Nevertheless, if a party (especially from an authorised jurisdiction)
faces the blocking of banking transactions, restrictions on currency conversion,
or the refusal of financial institutions to make payments due to sanctions, it is
effectively deprived of the right to defend its interests in international arbitration.
Despite the formal exceptions provided for paying for legal services under the
sanctions regimes,™* in practice the parties face systemic restrictions due to a
general ban on transactions with certain jurisdictions or individuals.'? In an effort
to minimise the risks of violating sanctions laws, financial institutions often
refuse to make payments related to States under restrictions, even if such
payments are aimed at covering arbitration costs and are formally authorised by
the current regulation.® The situation is aggravated by overcompliance, when
banks and payment systems voluntarily tighten internal verification procedures,
which leads to blocking or significantly slowing down transaction processing.
Even in cases where arbitration proceedings are conducted in a neutral State
and are nominally not subject to restrictions, intermediate correspondent banks
may block transfers at the stage of interbank interaction, citing potential
sanctions risks.

At the same time, arbitration practice demonstrates that in some cases
considerations of access to justice and the principle of due process mitigate
the effect of sanctions restrictions. A striking example is the granting of general

8 The Costs of Arbitration. https://www.acerislaw.com/the-costs-of-arbitration/.

9  Council Regulation (EU) No 269/2014 of 17 March 2014 concerning restrictive measures in
respect of actions undermining or threatening the territorial integrity, sovereignty and
independence of Ukraine.

1 The Russia (Sanctions) (EU Exit) Regulations 2019, S| 2019/855, Schedule 5, Paragraph 3.
https://www.legislation.gov.uk/uksi/2019/855/schedule/5/paragraph/3.

1 State-Owned Enterprises Related Provision: Article 5aa OF COUNCIL REGULATION 833/2014.

Kamenskaya, R. (2024, 12 November). How sanctions are changing international arbitration

involving Russian parties (in Russian). Mpaso.Ru. https://pravo.ru/story/256107/.

B bid.
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licenses to the LCIA.X This license creates a legal “corridor”, directly allowing
the institute to accept from the sanctioned parties the payments necessary for
conducting arbitration: fees, expert fees and other costs. In fact, arbitration
centers receive a special status that partially takes their activities beyond the
general financial constraints.

Thus, while sanctions are not imposed with the direct aim of disrupting
arbitration, their collateral impact on payment systems, service provision, and
institutional engagement has far-reaching implications. They introduce
procedural asymmetries that favour non-sanctioned parties, distort the playing
field, and ultimately compromise the legitimacy of arbitration as a neutral forum
for dispute resolution.

3. Challenges to legal representation

Sanctions imposed on certain States and entities have significantly hindered
their ability to secure legal representation in international arbitration
proceedings. Legal professionals often face complex regulatory environments,
reputational risks, and practical obstacles when considering representation of
sanctioned parties, leading to a reluctance or outright refusal to provide legal
services.

A notable example is the EU’s ban on legal services, upheld by the General
Court of the EU in October 2024.*®* This ruling confirmed the prohibition on
providing legal advice to Russian entities and individuals, except in cases
directly linked to judicial proceedings. The court's decision emphasised that
legal advice not connected to such proceedings remains restricted, thereby
limiting the scope of permissible legal services to sanctioned parties. Inthe
United Kingdom, the impact of sanctions has been particularly pronounced.
Areport highlighted that only 30% of Russian litigants engaged legal
representation in London commercial courts, a significant decline from previous
years. Another example is how the OFSI in the UK fined the law firm Herbert
Smith Freehills £465,000 for breaching anti-Russian sanctions.’® The firm’s
Moscow office had made payments to sanctioned Russian banks,

General licence — London Court of International Arbitration (LCIA) Arbitration Costs

(INT/2022/1552576).

5 Corsoni-Housein, A., Molloy, V., Mantrali, E., & Lanitis, A. (2024, 7 October). European Court
confirms validity of legal services  ban on Russian entities. Harneys.
https://www.harneys.com/our-blogs/regulatory/european-court-confirms-validity-of-legal-services-b
an-on-russian-entities/.

% Davis, R. (2025, March 20). Elite London law firm fined £465,000 for Russian sanctions breaches.

The Guardian.

https://www.theguardian.com/law/2025/mar/20/elite-london-law-firm-fined-465000-for-russian-sanc

tions-breaches.
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demonstrating the complexities and risks law firms face in ensuring compliance
with sanctions regimes.

A notable illustration of how sanctions can impair procedural rights is the
case of C. Thywissen GmbH v. JSC Novosibirskhleboproduct, heard by the
FOSFA (Federation of Oils, Seeds and Fats Associations). During the
enforcement phase of an arbitral award, the Russian respondent referred to the
inability to exercise the right to receive legal aid in the UK due to the inability of
Russian participants in the proceedings to pay the necessary litigation fees and
representative services. This was because foreign banks rejected payments
related to the Russian Federation, which deprived the company of the
opportunity to exercise its procedural rights when considering the case in the
FOSFA Arbitration.*

The detrimental effects of sanctions on legal representation constitute one of
the most pernicious challenges facing international arbitration. Numerous legal
practitioners and firms have explicitly refused to represent parties from
sanctioned jurisdictions, creating a crisis of access to qualified counsel that
fundamentally undermines the principle of equality of arms in arbitral
proceedings. The pattern of counsel withdrawal is evident across multiple
jurisdictions and practice areas. Following the implementation of comprehensive
sanctions against Russia in 2022, several prominent international law firms
publicly announced their withdrawal from representing Russian State entities
and companies. Allen & Overy and Linklaters, inter alia, terminated existing
client relationships and refused new mandates involving Russian parties, citing
reputational risks and compliance concerns.*®

The fear of regulatory prosecution has proven particularly powerful in
deterring legal representation. The Council Decision (CFSP) 2022/1909
explicitly prohibits the provision of legal advisory services related to the EU
sanctions measures, creating significant uncertainty regarding what constitutes
permissible legal assistance.'® This regulatory ambiguity has led firms to adopt
overly conservative interpretations, refusing even arbitration-related
representation that might technically fall within permitted exceptions. The lack of
clear guidance from regulatory authorities exacerbates this problem, with

17

C. Thywissen GmbH v. JSC Novosibirskhleboproduct, Judgment of the Supreme Court of the

Russian Federation, Case No. A45-19015/2023 of 26 July 2024.

8 Rigby, B., & Malpas, J. (2022, March 2). Allen & Overy pledges to refuse new Russia-related
instructions. The Global Legal Post.
https://www.globallegalpost.com/news/allen-overy-pledges-to-refuse-new-russia-related-instruction
s-331156742; see also: Booth, J. (2022, March 2). Linklaters shifts to condemn Russia over
Ukraine, Allen & Overy breaks silence. Financial News.
https://www.fnlondon.com/articles/linklaters-shifts-to-condemn-russia-over-ukraine-allen-overy-bre
aks-silence-20220302.

¥ COUNCIL DECISION (CFSP) 2022/1909 of 6 October 2022.
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OFAC's general licenses providing limited clarity on what legal services remain
permissible under U.S. sanctions. Beyond regulatory fears, reputational
considerations have prompted many firms to distance themselves from
sanctioned clients.

A striking illustration of how sanctions may create artificial procedural
obstacles can be found in the case of Navigator Equities Ltd v. Oleg Deripaska,
heard before the High Court of England.® Following his designation in the U.S.
Specially Designated Nationals list, Mr. Deripaska faced substantial difficulties in
obtaining timely legal representation in the United Kingdom. As a result,
a Worldwide Freezing Order was issued against him, allegedly without adequate
opportunity to defend himself. While his legal team eventually secured
the necessary U.S. licenses to continue acting on his behalf, the initial delay
underscores a critical procedural gap: sanctioned individuals may be deprived of
their right to legal protection not through a formal denial of access to justice, but
due to the cumulative effect of financial and regulatory constraints.?

4. Nationalisation of dispute resolution and denial of the right to
arbitration

In recent years, the growing trend towards nationalisation in international
dispute resolution has signalled a stronger assertion of State control over
arbitration, particularly in jurisdictions affected by international sanctions.
Government intervention frequently undermines the enforceability of arbitral
awards, calling into question the fundamental principle of party autonomy.
As sanctions restrict access to financial systems and foster hostility towards
neutral arbitral mechanisms, procedural integrity is weakened, casting doubt on
both impartiality and efficiency. Such conditions deter parties from selecting
arbitration, especially when sanctions hinder the organisation of hearings or
financial transactions necessary for proceedings. Consequently, the neutrality
and reliability of arbitration in cross-border disputes are undermined,
discouraging international commercial engagement with States where sovereign
interests override arbitral independence (Paulsson, 1981, p. 360). When States
adopt protectionist measures to control dispute resolution, particularly in

20 Mr. Deripaska stated in Deripaska v. United States Department of the Treasury case filings that “in
a recent action before an English court, [he] was unable to retain legal counsel in time to prevent
the imposition of a Worldwide Freezing Order (‘WFQ’) against him.” While the exact case is not
named, legal commentators and subsequent references indicate that he was likely referring to
Navigator Equities Ltd & Vladimir Chernukhin v. Oleg Deripaska, Case No: CA-2023-000833,
before the High Court of England and Wales.

2L Deripaska v. United States Department of the Treasury (1:19-cv-00727), COMPLAINT for
Declaratory and Injunctive Relief against All Defendants (Filing fee $ 400 receipt number
0090-6003249) filed by OLEG DERIPASKA, para. 46.
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the context of sanctions, the procedural fairness and neutrality of arbitration are
significantly compromised.

In seeking to assert greater control over arbitral proceedings, States may
introduce measures that restrict or even prevent the enforcement of arbitral
awards. In some instances, they may go further still, with national courts
declining to recognise foreign arbitration clauses altogether. This makes the
arbitration process less reliable and, in some cases, inaccessible to foreign
claimants. An example of such measures can be the so-called Lugovoy Law,??
which has been incorporated into Russian legislation and is aimed at ensuring
the right of Russian parties under sanctions to a fair trial. The Lugovoy Law
refers to amendments introduced into the Arbitration Procedure Code of the
Russian Federation, which establish the exclusive jurisdiction of Russian
arbitration courts over disputes involving individuals or entities subject to
restrictive measures, commonly known as sanctions.® Articles 248.1 and 248.2
were added to the Code, which prohibit initiating or continuing such cases in
foreign courts and allow sanctioned parties to transfer their cases to Russian
arbitration courts. This legislation was introduced in response to Western
sanctions and is intended to protect the interests of Russian companies and
individuals from foreign judicial authorities, though it raises concerns about the
international recognition of Russian court decisions. The Russian Constitutional
Court affirmed the law’s constitutionality, emphasising its legitimacy amid
sanction pressures.®

Despite its protective aims, the law has faced criticism for potentially limiting
the parties’ autonomy and complicating international commercial relations, as
many foreign courts and arbitration bodies do not acknowledge its provisions.
In response, the European Union introduced measures to counter Russian
claims, highlighting the jurisdictional tensions. Overall, while the Lugovoy Law
serves as a jurisdictional safeguard under sanctions, it simultaneously
introduces risks regarding the global enforcement and acceptance of Russian
judicial and arbitral decisions. A notable precedent, as pointed out by

22 Federal Law on amendments to the Arbitration Procedure Code of the Russian Federation to
protect the rights of individuals and legal entities in connection with restrictive measures imposed
by a foreign State, State association, and/or union, or foreign State or State (intergovernmental)
institution of a foreign State or State association and/or union, No. 171-FZ of 8 June 2020 (latest
edition).

% See Sultanov. S., Gritsuk, A., Ibragimova, D., & Loukoianova, M. (2025, July 30). The Lugovoy law

metamorphosis: The Russian Constitutional Court declined the request but partly aligned with the

amicus curiae briefs. Wolters Kluwer Arbitration Blog.
https://legalblogs.wolterskluwer.com/arbitration-blog/the-lugovoy-law-metamorphosis-the-russian-c
onstitutional-court-declined-the-request-but-partly-aligned-with-the-amicus-curiae-briefs/.

Moody, S. (2025, 28 March). Russia’s Lugovoy law faces constitutional challenge. Global

Arbitration Review.

https://globalarbitrationreview.com/article/russias-lugovoy-law-faces-constitutional-challenge.
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S. Sultanoy, is the dispute involving the sanctioned company Uraltransmash and
the Polish firm PESA Bydgoszcz,® stemming from a tram carriage
manufacturing contract.?® In 2021, the Supreme Court ruled that sanctions
themselves impede access to justice for the company, as a unilateral declaration
by the sanctioned party is sufficient to transfer the dispute to Russian
jurisdiction, without the necessity to prove specific difficulties. Since then, courts,
including the Supreme Court, have consistently reiterated this ruling.?”

Moreover, as many legal experts have pointed out, the current official
practice of applying the Lugovoy Law is highly inconsistent due to varying
factual circumstances in cases, resulting in contradictory interpretations and a
lack of a uniform approach. A pertinent example is the case of NS Bank versus
Lukoil,® which, while following the general trend of judicial practice, is unique
due to its specific facts. This case deals with non-payment of coupon income on
eurobonds because of Western sanctions. Although the contract stipulates that
disputes should be resolved by the LCIA, NS Bank applied to Russian courts,
which initially refused to accept the case.?

The Supreme Court overturned these decisions and sent the matter back for
reconsideration. The Court emphasised that recognising the legality of
anti-Russian sanctions in unfriendly States could undermine the impartiality of
the dispute, contradicting the principles of independence and equality of the
parties. Nonetheless, this case differs from others in the absence of sanctions
directly against the parties involved and because both the claimant and
defendant are Russian entities.®*® As S. Sultanov notes, Russian nationals or
entities may face a double-edged sword when seeking to resolve disputes with
foreign parties.®* On the one hand, they are subject to domestic laws that favour
national interests and restrict their ability to engage in arbitration or comply with
international rulings. On the other hand, they may find themselves excluded
from neutral, impartial dispute resolution mechanisms, thus limiting their options
for resolving cross-border conflicts and potentially discouraging international
commercial activity with foreign counterparts (Bédard & Hussein, 2024).

Anti-suit injunctions are commonly employed in cross-border disputes to
enforce arbitration agreements when one party attempts to bypass the agreed

% Russian Supreme Court. (2021, December 2). Uraltransmash v. PESA Bydgoszcz, case
No. A60-36897/2020. Supreme Court of the Russian Federation

% The Supreme Court clarified the interpretation of the Lugovoy law. (2024, December 3). KIAP.
https://kiaplaw.ru/press-centr/public/63012.html.

2 \bid.

% NS Bank v. Lukoil, case No. A40-214726/2023. Decision of the Supreme Court of the Russian
Federation of 28 November 2024.

2 |bid.

% bid.

31 See The Supreme Court clarified the interpretation of the Lugovoy law. (2024, December 3). KIAP.
https://kiaplaw.ru/press-centr/public/63012.html.
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forum by initiating proceedings elsewhere (Lévy, 2005, p. 129). Typically issued
by courts at the seat of arbitration, these injunctions reinforce party autonomy by
restraining litigation in foreign jurisdictions that threatens the efficacy of
the original agreement (Lévy, 2005, p. 126). However, their use often provokes
jurisdictional conflict, especially where the restrained forum considers itself
competent or rejects the issuing court's authority. Enforcement challenges
particularly arise in States unwilling to recognise foreign injunctions due to
sovereignty or public policy concerns. While intended to protect arbitration, such
measures can restrict access to justice, especially for parties already
constrained by sanctions. Procedural delays, increased legal costs, and
difficulties in evidence preservation may follow, undermining both the fairness
and efficiency of arbitration and leaving the enjoined party with limited recourse
for resolving the dispute (Fisher, 2010).

Recent case studies have revealed the procedural consequences of anti-suit
injunctions in disputes involving sanctioned States, particularly where conflicting
legal regimes collide. In disputes arising from the extraterritorial application of
U.S. sanctions connected to the Iran nuclear deal, European courts issued
injunctions restraining parties from pursuing claims that would, in effect, give
indirect force to U.S. sanctions in contravention of EU law.*> These interventions
obliged sanctioned entities to reconsider their dispute resolution strategies,
prolonged proceedings, and increased litigation costs. In certain instances,
parties anticipating neutral arbitration found themselves unable to proceed
without risking breaches of national or international sanctions, thereby
undermining the enforceability of arbitration agreements.

The denial or manipulation of arbitration to serve national interests,
particularly through sanctions and restrictive domestic legislation, undermines
the neutrality, enforceability, and procedural fairness that have long defined
international arbitration in trade and investment. Such measures compel foreign
parties into domestic legal systems lacking transparency or impartiality. This
often results in coerced settlements, procedural delays, increased costs, and
limited access to unbiased adjudication. When States unilaterally alter or nullify
arbitration agreements, they erode party autonomy and deter cross-border
commerce by casting doubt on the reliability of arbitration clauses. This growing
nationalisation threatens to fragment the international arbitration framework,
shifting dispute resolution towards politicised, State-centric models (Polanco &
Arp, 2022). To preserve the integrity of arbitration, reforms must reinforce

%2 Dehshiri, A. (2023, July 19). Sanctions on Iran also limit its access to international dispute
resolution mechanisms. Stimson Center.
https://www.stimson.org/2023/sanctions-on-iran-also-limit-its-access-to-international-dispute-resolu
tion-mechanisms/.
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arbitral neutrality, restrict the misuse of anti-suit injunctions, and establish robust
international safeguards against State interference. This must be supported by
clearer legal frameworks and strengthened cooperation through international
institutions.

Thus, the indirect coercion exerted by sanctions, combined with
the procedural hurdles they create, can result in the erosion of fair dispute
resolution standards, where the interests of justice are subordinated to
the realities of political and economic power. By effectively removing
the procedural right to arbitration, sanctions compromise the ability of the parties
to assert their legal rights is severely compromised, leading them to settle for
terms that are neither just nor equitable.

5. The chilling effect on arbitral institutions: procedural constraints
under sanctions

Arbitral institutions, entrusted with safeguarding efficient and impartial dispute
resolution, are facing mounting procedural and operational challenges as
a result of the extraterritorial application of sanctions. Measures directed against
particular States, entities, or individuals often conflict with the neutral and
flexible character of arbitration, generating obstacles that strike at the heart of its
procedure: (i) the payment of arbitral fees, (ii) the appointment of arbitrators, and
(iii) the participation of witnesses and experts. Asset freezes may prevent
sanctioned parties from accessing the funds required to meet arbitration costs or
legal fees, with the result that proceedings are delayed or even brought to
a standstill. Likewise, trade restrictions can obstruct access to essential
evidence or expert testimony, thereby curtailing a party’s ability to participate
effectively.

The intersection of sanctions with national laws poses significant procedural
and operational challenges for arbitral institutions, which are caught between
compliance obligations and their duty to uphold neutrality. Financial restrictions
imposed by sanctioning jurisdictions, such as the U.S. or EU,* often prohibit
the transfer of funds to or from sanctioned entities, directly impeding arbitral
institutions’ ability to process payments, accept deposits, or provide
administrative support. Even when not directly targeted, institutions face indirect
barriers, as banks and payment processors may refuse transactions involving
sanctioned parties, resulting in delays, suspension, or cancellation of
proceedings. If arbitral institutions are based in sanctioning jurisdictions,

3 See Mezrahi, E. (2022, June 13). Impact of international sanctions on arbitral proceedings. Norton
Rose Fulbright.
https://www.nortonrosefulbright.com/de-de/inside-turkiye/blog/2022/06/impact-of-international-sanc
tions-on-arbitral-proceedings.
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domestic laws may prevent them from administering cases involving sanctioned
individuals or entities, regardless of the parties' agreement to arbitrate (Kleiner &
Le Goff, 2022). This compromises the institution’s capacity to function impartially
and may deprive affected parties of meaningful access to arbitration. In extreme
cases, sanctions render compliance with procedural requirements impossible,
leading to the denial of arbitration altogether and undermining the foundational
principles of neutrality, party autonomy, and procedural fairness (Shahrokhi &
Kazemi, 2021).

In response to sanctions-related challenges, arbitral institutions have
adapted their procedures to comply with legal restrictions while upholding
the core principles of arbitration: fairness, neutrality, and efficiency.>* A key
measure has been the modification of payment systems, often involving
intermediaries or third-party financial institutions to facilitate fee transfers when
direct transactions are blocked by sanctions (Dumas, 1911, pp. 934-957). While
this approach seeks to ensure compliance without halting proceedings, it
introduces complexities such as the need for rigorous due diligence to avoid
sanctioned intermediaries and potential delays from routing payments through
multiple channels. Additionally, sanctions targeting specific financial institutions
or jurisdictions may reduce the availability of suitable intermediaries, further
complicating the administration of arbitration and placing procedural burdens on
both parties and institutions.

In addition to adapting payment systems, arbitral institutions have
increasingly turned to virtual hearings and electronic communications to mitigate
the impact of sanctions on arbitration (Lggiewska & Bhatia, 2024, p. 822). Virtual
hearings allow parties, counsel, and arbitrators to participate remotely,
circumventing travel bans and logistical obstacles while reducing delays or
cancellations caused by sanctions. However, this reliance on technology
presents challenges, including dependence on stable and secure
communication platforms, which may be restricted in certain jurisdictions, and
concerns about the diminished quality of witness testimony and the tribunal’s
ability to fully engage with evidence and parties without physical presence
(Ferreira & Gromova, 2023, p. 30). Despite these limitations, institutions have
broadly embraced electronic means for document exchange, submissions, and
pre-hearing conferences, helping to maintain procedural continuity
and efficiency despite restrictions on the physical movement of documents and

3 For example, the Russian Arbitration Association (RAA) Working Group on the preparation of the
Protocol for Effective Arbitration in the context of unilateral sanctions (Anti-Sanctions Arbitration
Protocol, ASAP)has presented several Surveys, Protocols and recommendations. See e.g.
Arbitration Association. Analysis of sanction's impact on Russian arbitration. Arbitration.ru.
https://arbitration.ru/en/arbitration-association/working-groups/analysis-of-sanction-s-impact-on-rus
sian-arbitration/.
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evidence (Proskurina, 2023, p. 155). This shift streamlines proceedings and
reduces delays caused by traditional methods, particularly significant in
sanctioning jurisdictions like the U.S. and EU, where compliance with national
laws and extraterritorial sanctions risks undermining the perceived neutrality of
arbitration (Scherer, 2020).

Arbitral institutions have sought to safeguard procedural integrity amid
sanctions by issuing clear policies that balance compliance with neutrality.
These guidelines cover the identification of sanctioned parties, the verification of
funding sources, and the resolution of payment difficulties caused by sanctions.
This fosters transparency and fairness while making parties aware of necessary
procedural adjustments. A striking illustration of this can be seen in the
continuing difficulties faced by Iranian entities subject to U.S. sanctions, whose
participation in arbitration is often obstructed by asset freezes and financial
restrictions. This has created significant challenges for arbitral institutions,
notably the International Chamber of Commerce (ICC), which has been required
to devise practical means of facilitating proceedings in the face of such
constraints.® One practical solution that emerged was the use of intermediary
financial institutions to process arbitration costs, fees, and deposit payments on
behalf of sanctioned parties. Although this approach allowed proceedings to
continue, it also gave rise to complications, notably delays and increased
scrutiny of financial transactions.®*® However, the arbitral institution is still
indentured by the international, EU and US sanctions:

ICC is bound to operate in conformity with applicable sanctions regulations,
such as those imposed by the United Nations, European Union and Office of
Foreign Assets Control.*’

The increasing impact of Western sanctions is prompting those affected to
seek arbitration outside of traditional Western institutions, favouring
non-Western centres in Asia, the Middle East, and elsewhere that offer more

% World Bank Group. (2010, 19 November). International Centre for Settlement of Investment
Disputes. ICC guidelines on agents, intermediaries and other third parties. Document 195-11
Rev2 Final EN VS/zse.
https://icsid.worldbank.org/sites/default/files/parties_publications/C3765/Respondent%27s%20Cou
nter-Memorial/Pieces%20juridiques/RL-0051.pdf.

% It is also mentioned in "Note to Parties and Arbitral Tribunals on ICC Compliance." See
International Chamber of Commerce. (2025, October 10). Note to parties and arbitral tribunals on
ICC compliance.
https://iccwbo.org/wp-content/uploads/sites/3/2017/11/note-to-parties-and-arbitral-tribunals-on-icc-
compliance-english.pdf.

87 International Chamber of Commerce. Costs and payment. ICC Dispute Resolution.
https://iccwbo.org/dispute-resolution/dispute-resolution-services/arbitration/costs-and-payment/.
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politically neutral forums less affected by such sanctions.® This trend challenges
the dominance of well-established bodies like the ICC, LCIA, and ICSID,
potentially decentralising international arbitration as alternative institutions gain
prominence by providing more stable environments free from geopolitical
pressures. While the future interplay between sanctions and arbitration is
uncertain, ongoing legal developments and efforts towards harmonising
sanction regimes may ease procedural difficulties.

Conclusion

The procedural integrity of international arbitration, once celebrated for its
neutrality, flexibility, and detachment from sovereign interference, is now under
unprecedented strain due to the rise of sanctions and counter-sanctions. This
research has demonstrated that while sanctions regimes are primarily tools of
foreign policy, their extraterritorial reach and collateral consequences have
begun to reshape the core mechanisms of arbitral practice. Legal theory and
institutional doctrine have not yet fully adapted to this transformation. Formally,
the foundational principles of arbitration (e.g. party autonomy, procedural
equality, and enforceability) remain intact. In practice, however, these principles
are being steadily eroded by legal uncertainty, financial constraints, and political
fragmentation.

Sanctions impair arbitration at every procedural stage. They limit access to
legal representation, obstruct financial transactions required for arbitral
proceedings, and encourage overcompliance behaviors that prevent institutions,
arbitrators, and service providers from engaging with sanctioned parties. Even
when formal exceptions are available under the EU, UK, or U.S. sanctions
regimes, the reluctance of private intermediaries to engage with sanctioned
individuals or entities renders these exceptions largely ineffective. Moreover,
State-driven countermeasures further politicise dispute resolution, resulting in
national courts asserting jurisdiction in violation of valid arbitration agreements.
This not only jeopardises enforcement, but also deters investors from relying on
arbitration in high-risk jurisdictions.

In simple terms, the legal community must now answer a key question: can
international arbitration maintain its legitimacy and functionality in a world where
the boundaries between law and geopolitics are becoming increasingly blurred?
To preserve its fundamental promises, the system must adapt. This requires

% This trend could be seen in the “2022 Russian Arbitration Association survey on sanctions and
arbitration.” See Russian Arbitration Association. (2022). 2022 Russian Arbitration Association
survey on sanctions and arbitration.
https://events.arbitration.ru/upload/medialibrary/319/rwbwb3rdjvkywize5jo5e6nul2t8c6it/RAA-2022
-Study-on-sanctions_eng.pdf.
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greater institutional clarity, harmonised exemptions for legal services and
arbitration proceedings, and coordinated guidance on the application of
sanctions in enforcement proceedings are urgently needed. Without such
reforms, arbitration risks becoming a legal formality without practical
substance — accessible in theory, but inaccessible in practice.
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