HayuHas ctatbs / Research Article
https://doi.org/10.17323/jil.2026.39140

AKTYAJIbHbIE NMPOB/MEMbI | CRITICAL ISSUES

Appellate review in international arbitration

T. Tkhamokov

Dyakin, Gortsunyan & Partners Advocates Bureau, Moscow, Russia
TTkhamokov@dgpartners.legal
ORCID: 0009-0003-3772-4328

Abstract

This paper provides an analysis of a relatively uncommon mechanism in international
arbitration — appellate review of arbitral awards. Statistically and in practice, the possibility
of reviewing an arbitral award on the merits is generally excluded and unwelcome.
Exceptions exist, but their limited significance does not alter the overall perception. What
remains lacking is the reasoning: why has the idea of appeals in arbitration never been
viewed positively, and why does the current state of affairs persist? Perhaps the idea
merits reconsideration, as appellate review mechanisms may now serve contemporary
needs of arbitration users. With this in mind, the paper is structured as follows. First, it
examines the historical roots of the assumption that appellate review in international
arbitration is inherently unnatural, illustrated through a study of Roman arbitration to
assess whether these reasons are outdated or still relevant. Second, based on this
retrospective, it analyzes the modern perception of appealing an award on the merits,
referring to contemporary examples such as the UK Arbitration Act 1996, the arbitration
and appeal rules of the Federation of Oils, Seeds and Fats Associations Limited (FOSFA)
and the Grain and Feed Trade Association (GAFTA) (Nos. 125), the Optional Appellate
Arbitration Rules of the American Arbitration Association, and the potential reform of
investor-State dispute settlement under UNCITRAL Working Group Il including an appeal
mechanism. Finally, the author offers practical considerations for implementing such a
mechanism and its present necessity.
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AHHOTauuA

B HacTosLei cTaTbe NpeAcTasneH aHasm3 OTHOCUTENbHO PEAKOro A1 MeXAyHapoAHOro
apbuTpaxa MexaHusma — anensAuMoOHHOTO MnepecMoTpa apouTPaKHbIX PeLleHuiA.
C npakTuyeckoli W  CTATUCTWYECKOM TOYeK 3PeHus BO3MOXHOCTb  MepecmMoTpa
apoUTPaXHOTO peLleHnst No CyliecTBy TPagULMOHHO He MPUBETCTBYETCS M OcTaeTcs
CKOpee WCK/IloYeHNEeM, YeM NpaBuioM. TeM He MeHee Hasiume oTAesbHbIX NPUMEPOB He
MeHseT 06Liero BOCNPUATUA JAaHHOrO MHCTUTYyTa. OCTaeTcsi OTKPbITbIM BOMPOC O TOM,
nouyemy uaes anennsuuy B apobuTpaxe HUKOrAa He paccMatpusanacb NO3UTUBHO W
rnoYemMy COXpaHsSIeTCs C/IOXUBLUEeCA MOMoXeHne Belueli. Bo3MoxHO, faHHas uwpes
3aC/ly)XMBAET MepPeoCMbIC/IEHNs, MOCKO/IbKY MEXaHW3Mbl anennsuMm MoryT oTBevarb
COBpPEMEHHbIM NOTPEeBHOCTAM Kak 6u3Heca, Tak U rocygapcts. C yyeTom 3TOr0 CTarbs
CTPYKTypupOBaHa crnegyowym obpa3om. Bo-nepsbIx, NCCNeAyOTCA NCTOPUYECKME KOPHU
NPeAnosioKeHNs O TOM, YTO ane/IALUMOHHLIA NepecMOTp HEeCOBMECTUM C MpUPOAOWA
MeXAyHapoAHOro apbutpaxa; 4Tobbl OLEHWUTb, ycTapenu /in 3T NPUYMHbLI UM OHWU BCE
elle akTyaslbHbl, aBTop obpaljaeTcss K prMCKOMy apbutpaxy. Bo-BTOpbIX, Ha OCHOBe
3TOr0  PETPOCMEKTUBHOTO aHaM3a paccMaTpuBaeTcsi COBPEMEHHOe  BocrpusTve
anennAauMoHHOTO 06XanoBaHUA peLleHMss NO CyLecTBY CO CCbIIKOW Ha 3akoH
BenvkobpuTtaHum 06 apbutpaxe 1996 roga, MNpaBuna apbutpaxa n anennsumm FOSFA
(Pegepaummn accoumaumii No macnam, cemeHam W xupam), ApbuTpaxHble npasuna
GAFTA (Accounauuy TOproenu 3epHoM n kopmamum) Ne 125, dakynstaTuBHble npasuna
anennaumoHHoro ap6utpaxa AAA (AMeprKaHCKON apbuTpaxHoli accoupaumm), a Takke
BO3MOXHas pedopmMa CUCTEMbl  paspelleHnsi WHBECTULMOHHbLIX CMOPOB  MexXay
rocygapctBamMy Un UMHBecTopamu, obcyxgaemas Pa6oueir rpynmoin 1l FKOHCUATPAN,
BK/IIOYaOLWAss MexaHusM anennauui. B 3akioueHve aBTOp u3faraeT npakTtuyeckue
CO06PaKEHNA OTHOCUTE/IbHO BHELPEHUS MexaHu3ma anenisuyoHHOro nepecmotpa u ero
BOCTPeO0BAHHOCTY HA COBPEMEHHOM 3Tarne pas3BuTVA MexXAyHapoAHOro apbutpaxa.

KnioueBble CrioBa. mMexayHapogHbili  apbuTpax, anennisauus B apbuTpaxe,
anennAUMoHHbIA  NepecmoTp, NepecMoTp MO CYLWeCTBY, anesIsiLMOHHbIE MeXaHU3MbI,
ocnapviBaHne ap6UTPadKHbIX PeLLeHwit

Ona yutupoBaHusa: TxamokoB T. B. MNepecMoTp peLueHnii Mo CyLlecTBy B MeXAYHapoLHOM
apbutpaxe. XXypHan BLUS no mexoyHapooHomy npasy / HSE University Journal of
International Law. 2026. T. 4. Ne 1. C. 4-25.
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Introduction

At first, the idea of appellate review in international arbitration feels instinctively
bizarre, as it seems to oppose the very nature of arbitration (one of whose key
principles is the finality of arbitral awards), a perception often held
subconsciously and without much rationale.

This is precisely what has prompted this paper. In long-standing systems,
certain aspects (or their absence) are often generally and intuitively accepted as
a given. Yet such customs, driven primarily by historically based silent
acceptance without conscious reasoning, can sometimes negatively affect a
developing system. It may be that something was considered unacceptable due
to specific features of the past that no longer exist, as the system has since
transformed. If something appears plainly contrary to logic, it may be reasonable
to examine its origins. Such an examination may reveal whether valid and still
relevant reasons underlie that perception, or whether it is an outdated view that
prevents the adoption of a useful feature applicable today.

The same applies to the present topic. Accordingly, this paper addresses the
following questions: why is appellate review in international arbitration so rare;
why is the principle of finality of arbitral awards a generally accepted idea; what
are the modern examples of appellate review mechanisms in international
arbitration; whether internal appeal mechanisms can be considered preferable
to judicial ones, and why; and how such a mechanism can be implemented in
practice?

This work is concerned primarily with international commercial arbitration
(not investment arbitration), except in the discussion of the possible reform of
investor-State dispute settlement set out below. Accordingly, unless indicated
otherwise, references in this paper to ‘arbitration’ are to international commercial
arbitration.

1. Origins of the general lack of appeal and their relevance today

Today, hardly anyone questions that the finality of arbitral awards is one of the
key features of arbitration as a dispute resolution mechanism. In most cases,
the losing party has no available mechanism to challenge the award on the
merits. The award may typically be corrected, prevented from enforcement, or
annulled, but not appealed. This absence of appeal mechanisms is generally
accepted and is frequently presented by counsel as an important advantage of
arbitration over litigation.

It is therefore unsurprising that one of the first things a reader encounters
when consulting the relevant treatise is the description of the finality principle as
foundational to arbitration (Born, 2021, § 1.02[B][5]; Blackaby, 2022,
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para. 1.128; Rowley et al., 2021, p. 38, 46; Turner, 2008, para. 1.3.2.4). For
instance, in the renowned Comparative International Commercial Arbitration, it
is observed that:

One stop dispute resolution is an advantage of arbitration... For this
reason, while it should be self evident and implied in the arbitration
agreement, arbitration clauses frequently contain the words ‘finally settled’
or ‘resolved’ by arbitration (emphasis added) (Lew et. al, 2003,
para. 8-18).

In the Redfern and Hunter on International Arbitration, the authors also note
that “[o]ne of the advantages of arbitration is that it is intended to result in the
final determination of the dispute,” and “[b]y choosing arbitration, the parties
choose, in principle, finality” (p. Blackaby et al., 2022, para. 10.02).

Appeals on the merits are commonly described as something exceptional
and, ultimately, undesirable (Platt, 2013, p. 532; Rowley, 2021, p. 29). For
instance, in this context, Professor J. Paulsson argues that “the idea of appeal
seems daunting—perhaps because it has never been a part of the mainstream
of arbitration, and never the object of serious and sustained discussion” (2013,
p. 292). Others point to the “customary absence of available appeal mechanism
in arbitration” (emphasis added) (Zamir & Segal, 2019, p. 79).

But why has the idea of appeal never become part of the mainstream of
arbitration? Why is finality considered an advantage of arbitration? Why, when
one shifts from litigation to arbitration, do appeals on the merits automatically
become untenable? Why is it not the case, as Paulsson suggests, that “[t]jo give
a sole arbitrator, or a single tribunal, the power to make a final and unreviewable
decision may be a frightening thing” (Paulsson, 2013, p. 291)?

It might come as a surprise that most passages in the literature dedicated to
the finality principle are filled with conclusions rather than reasons. Many
authors rely solely on dogmas and axioms, each of which is presented as
self-evident to the reader (Rowley et al., 2021, p. 21). Even in the introductory
sections of a treatise, it is taken for granted that the dictionary meaning of
arbitration necessarily encompasses finality, and that this finality includes the
lack of appeals on the merits. As aptly noted in the relevant piece authored by
N. Zamir and P. Segal, “the concept that arbitration finalizes the conflict because
a party who consciously consents to arbitration ‘had only himself to blame’
ignores the cognitive dissonance of such consent and is contra productive to
justice through arbitration... the argument of caveat emptor, or in other words,
because the parties chose arbitration, they must accept that there is no appeal
is circular” (emphasis added) (Zamir & Segal, 2019, pp. 84-85). This passage
duly reflects the majority of these discussions.



However, on rare occasions, the reader may encounter observations that
genuinely seek to explain why the lack of appeals on the merits is a cornerstone
of arbitration.

The first major argument is that the exclusion of appeals increases the
effectiveness of arbitration in terms of both time and costs. In this regard,
Andrew P. Tuck, who has authored a notable piece on the finality principle,
suggests that “[t]he initiation of an appellate process in the rendering state also
jeopardizes speedy enforcement of the award elsewhere” (Tuck, 2008, p. 1).
Similarly, Professor G. Born remarks that “[d]ispensing with appellate review
significantly reduces both litigation costs and delays,” (Born, 2021, § 1.02[B][5])
which is supported by Redfern and Hunter on International Arbitration, a more
critical observation that “the appeal process may be used simply to postpone the
day on which payment is due, so that one of the main purposes of international
arbitration—the speedy resolution of disputes—is defeated” can be found
(Blackaby et al., 2022, para. 10.67; Thirgood, 2021, paras. 27-29).

Prima facie, this appears reasonable. Although efficiency has been one of
arbitration’s most advertised features (or at least goals), there are growing
concerns among practitioners in this regard. This can be observed in the
arbitration surveys conducted by Queen Mary University of London over the
past 20 years, which show that as arbitration becomes increasingly costly and
time-consuming, parties are striving to optimise it.! As early as 2015, costs were
ranked first among the three worst characteristics of international arbitration,?
and survey data suggest that this remained the case in 2018.% Thus, it may
seem a plausible justification that the need to increase arbitration’s efficiency
conflicts with the additional time and costs that an appellate procedure
necessarily entails (Thirgood, 2021, para. 29).4

Yet this argument does not withstand scrutiny. It is for the parties, with their
specific demands in a specific case, to decide how and to what extent they wish
to optimise the time and costs of their arbitral process. In a given case, they may
prefer correctness over the absence of appeals. Not every arbitration user
wishes to sacrifice the only possible remedy to challenge an award on the merits
for the sake of efficiency. Time and costs are not definitive, universal, or
self-contained factors. Party autonomy is paramount and lies at the very nature

1 See, e.g., Queen Mary University of London & White & Case. (2006, January 1). QMUL 2006
international arbitration study: Corporate attitudes and practices, p. 15.
2 Idem. (2015, October 7). QMUL 2015 international arbitration survey: Improvements and
innovations in international arbitration, p. 7.
3 Idem. (2018, January 1). QMUL 2018 international arbitration survey: The evolution of international
arbitration, p. 18.
See also Contemporary problems in international arbitration, suggesting that “parties preferring
arbitration to litigation expect at least formality of the settlement of their dispute and avoidance of
costly and lengthy appellate proceedings” (Lew, 1987, p. 230).
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of arbitration. If the parties so agree, they may opt into the expedited arbitration
rules now offered by the vast majority of leading arbitral institutions. Similarly, if
they so wish, they may refrain from any cost-reducing mechanisms, hold
two-week in-person hearings, submit numerous expert and witness statements,
object to each procedural order, and ultimately appeal the award on the merits,
regardless of the time and costs involved. Presumably, in small-claims
arbitration disputes, particularly those that arise systematically and follow the
same legal pattern (e.g., insurance disputes), it is more commercially viable for
a party to prioritise finality and efficiency, as the margin of error is tolerable. The
situation differs, however, in high-stakes disputes that last for years and may
have a substantial, or even existential, impact on the losing party. These are
only examples; each case remains individual, and appeals are conceivable even
in low-value arbitrations. As demonstrated below in section Appellate Review
Mechanisms Today, there is indeed a noticeable overall demand for appeals.
Moreover, arbitral awards are subject to annulment, and their enforcement may
be refused by competent national courts. Needless to say, these procedures are
similarly not free of charge for the parties. Yet they exist, parties commonly
make use of them, and no one seems to doubt their necessity. Moreover,
countless other dilatory tactics can be exploited by those wishing to delay
proceedings and inflate costs. Appellate review can hardly be seen as a
mechanism that significantly jeopardises arbitration’s efficiency. Its potential
benefits outweigh such hypothetical effects. In the end, an appeal procedure
may convince the losing party to refrain from engaging in a similar battle at the
enforcement or annulment stages, or even make that party more inclined to
comply with the award voluntarily (Zamir & Segal, 2019, p. 85); this will, in turn,
reduce costs. With that said, the customary absence of merits appeals cannot
be justified by the need for efficiency. The parties are able to decide for
themselves to what extent their arbitration procedure should be efficient, if at all.
This remains true even if, in practice, only a minority favours appeals on the
merits. Still, this considerable minority exists,® and it is no different from, for
instance, the minority that opts into expedited procedure rules. No general rule
explaining the roots of the lack of appeals can be found here.

The second common argument is that the lack of appeals safeguards
arbitration from unnecessary judicialisation and limits national courts’
intervention in arbitration (Platt, 2013, p. 532; Murray et al.,, 2012,
para. 23—-005). Judicial review on the merits is generally considered highly

5 The arbitration survey conducted by the Queen Mary University of London in 2015 revealed that

23% of the respondents favoured the inclusion of appeal mechanisms in international commercial
arbitration. See: Queen Mary University of London & White & Case, 2015, p. 8.
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undesirable and impermissible (for example, in enforcement proceedings) (Lew
et al., 2003, para. 25-33). Thus, Professor J. Lew notes that “[t]he question may
justly be asked whether such an interference is compatible with the declared
intention of the parties to have their dispute settled by private judges chosen by
them, ie, the arbitrators” (Lew, 1987, p. 235). R. Thirgood (2021), in his notable
piece criticising the inclusion of appeal mechanisms, suggests that “unhelpful
complications arise when one attempts to merge the two processes by allowing
for judicial appeals in an otherwise private dispute resolution process”; Thirgood
further advances other arguments, such as that judicial review jeopardises the
privacy and confidentiality of arbitration (as court proceedings are public) (paras.
30-32; Murray et al., 2012, para. 23-005), undermines party autonomy by
subjecting the chosen arbitrator’'s award to the view of a non-chosen judge
(Thirgood, 2021, paras. 36, 62), and that judges have a different primary duty (to
serve their jurisdiction rather than the parties) (Thirgood, 2021, paras. 33, 36)
and may lack the necessary expertise and experience to address
industry-specific legal issues (Thirgood, 2021, paras. 33, 36). Lew also argues
that “[p]arties do not wish to be tied up in the national courts on appeal to
challenge the arbitrators’ conclusions” (Lew et al., 2003, para. 8-18). In his
earlier significant piece, Lew (1987) similarly observes that “[tlhe admission of
judicial review on the merits is, of course, a subordination of arbitral proceedings
to court proceedings and an interference with the finality of the arbitral process”
(emphasis added) (p. 235).

It is difficult to disagree with these objections. If the parties have resorted to
arbitration, any possible judicial review on the merits should be strictly limited
(for example, to public policy considerations within enforcement proceedings).
The last thing a party intended when expressing its consent to arbitrate is to
litigate.

However, this line of argument is based on a false presumption that only
judicial appeals are available. As discussed in detail below, there is a second,
and preferable, option: internal appeal mechanisms. These allow parties to
avoid judicial review on the merits while respecting their intent to arbitrate rather
than litigate. The parties remain within the private dispute resolution realm,
appoint their own arbitrators with the required expertise, and preserve
confidentiality. Hence, this argument likewise cannot justify the general lack of
appeal in arbitration.

The third argument, as Tuck (2008) put it, is that “[r]ights of appeal and
review in a jurisdiction can seriously frustrate the advantages of international
arbitration--predictability and neutrality as a forum...” (p. 12). Although this is not
the most common or strongest argument, other prominent authors have also
noted it (Blackaby et al., 2022, para. 1.128; Zamir & Segal, 2019, p. 92).
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Such recourse to predictability is not persuasive. Arbitral awards may be
annulled on essentially unpredictable, non-neutral public policy grounds by the
courts in the seat of arbitration, rendering them nearly unenforceable in all other
jurisdictions under Article V(1)(e) of the 1958 New York Convention on the
Recognition and Enforcement of Foreign Arbitral Awards (hereinafter — the
New York Convention).’ It is highly unlikely that the inclusion of appeal
mechanisms would measurably affect predictability in these circumstances.
Moreover, it is reasonable to suggest that what some parties anticipate is a
correct decision on the law, rather than an incorrect but final award that cannot
be amended in any way or by any means. Predictability in this context appears
as a self-contained and unjustified goal. Furthermore, if the parties have agreed
in their arbitration clause on a right to appeal, then lodging such an appeal is by
definition predictable. For these reasons, this argument is also flawed.

The fourth argument is that, simply, “the majority of [arbitration] users do not
want appeals” (Thirgood, 2021, para. 26). Various scholars suggest that such
mechanisms are simply unpopular among the parties and would not be
welcomed by them (Platt, 2013, pp. 531-532; Lew, 1987, p. 237; Blackaby et
al., 2022, para. 10.67; Born, 2021, § 1.02[B][5]). Reference shall be made to the
notable 2006 arbitration survey conducted by the Queen Mary University of
London, revealing that 91% of the respondents favour the finality and would not
welcome appeal mechanisms on the merits, since “[t]he ability to appeal is seen
as a disadvantage because it makes arbitration more cumbersome and
litigation-like and essentially negates a key attribute of the arbitral process”.”

This is merely a statistical observation. It reflects an outcome rather than the
underlying reasons. Similarly, people did not welcome electricity when it was
first introduced for public use; they were afraid of it, and statistically the
overwhelming majority would have preferred to refrain from using it. In such
circumstances, it is necessary first to acquaint people with a neglected and
unpopular concept, rather than merely noting its unpopularity. Moreover, the
dynamics are noteworthy: in the 2015 survey, only 77% were against appeals in
commercial arbitration.® In any event, at this stage it is the author’s view that
arbitration users are not properly informed of the potential advantages, benefits,
and implications of appeal mechanisms. This is presumably due to the ongoing
silent acceptance of the current state of affairs. Statistics are therefore not
reliable for this discussion (though the trend may be telling). Still less can such
statistics, being a post factum mechanism, explain the true reasons for the

5 Article V(1)(e) provides that recognition and enforcement of the award may be refused if the award
has been set aside.
Queen Mary University of London & White & Case, 2006, p. 15.

8 Idem, 2015, p. 8.
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general lack of appeal mechanisms in arbitration. To argue that the lack of
appeal mechanisms is due to arbitration users not desiring them is circular.
There must be a reason why that is the case.

The fifth argument, not encountered in the literature but considered by the
author, is as follows. The subtle rationale behind the non-appeal approach to
arbitration may be that its procedural framework and practical treatment already
presume the highest degree of scrutiny (the parties’ ability to discuss and object
to every minor procedural issue as the arbitration proceeds), expertise (the
parties’ appointment of sector-specific arbitrators with the required knowledge,
political background, and experience), flexibility (the parties’ ability to tailor the
procedure to their needs both before and after the arbitration has commenced),
and credibility (the parties’ personal trust in the chosen arbitrators as their
representatives on the panel and the arbitrators’ personal investment in the
process). In other words, such features intrinsic to arbitration leave little room for
appeal, far less than in litigation, thus rendering appeal mechanisms
superfluous.

Yet if this were true, there would be no enforcement or setting-aside
proceedings in relation to arbitral awards. Moreover, as demonstrated in the
section Appellate Review Mechanisms Today, such mechanisms do exist in
principle. This view appears too idealistic, as it is quite doubtful that losing
parties generally accept their fate.

A more reliable explanation, surprisingly enough, can be found in the history
of Roman arbitration. In this regard, Professor Miloti¢® (2013) has authored a
remarkable piece providing an exhaustive analysis of the exclusion of appeals in
Roman law arbitration (pp. 241-248).

Professor Miloti¢ (2013) begins by observing that the principle of finality of
arbitral awards crystallised in Roman law as early as 530-533 AD (more than
1,400 years ago) in the 8th title of the 4th book of Justinian’s Digest (p. 1). The
general principle of arbitration in Roman law initially presupposed that an
arbitration agreement led to final dispute resolution (ad finiendas lites) and that
arbitral awards were final, binding, and incontestable (Miloti¢, 2013, p. 1). In
other words, by signing an arbitration agreement, the parties already “gave their
consent to whatever an arbiter might render... they explicitly declared in
advance (ex ante) that they would be bound by the arbitral award and
expressed their promise not to contest it once it was rendered” (emphasis
added) (Miloti¢, 2013, p. 1). Appeals on the merits were clearly excluded at that
time (Miloti¢, 2013, p. 2). The two-sided dilemma was the same as it persists
today — “comprehensive pursuit for truth on one side and efficiency and legal

°  Notably, Professor Miloti¢ is also the head of the Institute for Roman Law and Legal History of the
Faculty of Law of the University of Zagreb (Croatia).
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certainty on the other” (Miloti¢, 2013, p. 2). It may appear striking, but in the
Roman tradition of arbitration “the exclusion of appeals was a long term,
intentional and consistent policy” (Miloti¢, 2013, p. 6).

Professor Miloti¢ (2013) further notes that “exclusion of appeals was a direct
consequence of the arbitral agreement by which [the parties] assumed the risk
on the result of the arbitration they had previously voluntarily arranged” (p. 3).
Here, a reasonable question arose in Ulpian’s text documents — what if the
award is nevertheless incorrect? Yet, the answer remained:

The award cannot be contested in such cases because by arranging
compromissum [arbitral agreement] and selecting an arbiter both parties
accepted this risk, i.e. they agreed to whatever an arbiter might render,
even when it is evidently wrong... The disputing parties were bound by
[the] award regardless whether it was just or not... Their personal
perceptions on justice or injustice of the award were entirely irrelevant
(emphasis added) (Miloti¢, 2013, p. 3-4).

Despite the considerable interest these observations spark, they remain
conclusions rather than reasons. The idea that, by signing an arbitration
agreement, the parties “gave their consent to whatever an arbiter might render”
(Miloti¢, 2013, p. 3) is a circular argument (Zamir & Segal, 2019, p. 85). It does
not explain why arbitration was initially regarded as a one-stop dispute
resolution procedure excluding appeals.

However, Professor Miloti€ subsequently offers more specific reasons for
exclusion of appeals. Institutional arbitration was unknown to Roman law. No
permanent arbitral tribunals or permanent arbitration courts existed at the time.
Every arbitral tribunal was established ad hoc (Miloti¢, 2013, p. 6). Hence the
purely technical issue — “there was no arbitral tribunal that had anything to do
with the case which was once decided” (Miloti€, 2013, p. 6). Appellate
mechanisms were simply inoperative from a logistics perspective.

The second important conclusion is that the exclusion of appeals served to
protect the arbitrator’s dignity (Miloti¢, 2013, p. 9). His authority and reputation in
the local community “were the only means of exerting social pressure for its
obeisance and execution” (Miloti¢, 2013, p. 9). It logically follows that appeals
are likely to jeopardise the arbitrator’s authority (i.e., the assumption that the
award may be overturned). This hierarchical approach, which appeals
mechanisms entailed, made them inappropriate in such a system of values.

This retrospective allows for a broader, more meaningful perspective on the
issue. First, the existence of appeal mechanisms would have undermined the
system’s integrity, as the parties would have lost faith in the arbitrator (whose
reputation primarily ensured compliance with the award) and thus in arbitration
as a whole. Second, even if appeals had been politically permissible, they were
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technically impossible — Roman arbitration was purely ad hoc in nature, and
thus there were no appellate bodies that could review an appeal.

However, these points are not relevant today. As to the first: arbitrators’
reputation is no longer the main (or even a secondary) factor ensuring
compliance with arbitral awards. The sense of a ‘local community’ that was
pertinent to the Roman arbitration setting has long disappeared. Globalisation
and the New York Convention have substantially changed the rules of the game.
As to the second: such a technical issue obviously no longer exists. Institutional
arbitration is prevalent, and there is no longer a logistical problem in establishing
an internal appellate panel.

Nevertheless, this valuable historical insight prompted the author’s own
reflections on the issue. The main idea to be extracted from this analysis and
the previously examined (flawed) modern arguments is that the underlying
rationale for the general exclusion of appeals is highly likely rooted in a
historically formed subconscious perception, not easily visible on the practical
surface. The following critical explanation is therefore suggested.

The discussion of appeals in arbitration almost always implies a comparison
with litigation, where such recourse mechanisms are ordinary and traditional.
Even in the already cited 2006 arbitration survey, respondents who opposed the
inclusion of appeals were concerned that it would make arbitration more
“litigation-like”.*° Yet the possible rationale behind judicial and arbitral appeals is
politically different, and this difference will assist the analysis. In judicial appeals,
the sovereign is interested; in arbitral appeals, the parties are interested.
Specifically, in national judicial systems, appeals serve to ensure that the
sovereign maintains uniformity and legal certainty in law enforcement and
application within its jurisdiction. Courts are the sovereign's voices. Those
voices are numerous and not always alike; their coordination must be controlled
to ultimately maintain the rule of law, which benefits society as a whole. In
arbitration, the only entities genuinely interested in the legal outcome of the
dispute and the application of the law therein are the parties."* There is no
similar objective pursued by parties or arbitrators (such as uniform interpretation
and application of the law in arbitration disputes) at least not with comparable
significance and mandatory nature. Their interest extends only to the resolution
of the dispute. By choosing arbitration, the parties have already detached
themselves from a given jurisdiction in terms of promoting that sovereign’'s
political interests throughout their dispute. They do not wish to contribute to the

. Queen Mary University of London & White & Case, 2006, p. 15.

% The author acknowledges that the sovereign may be interested in the legal effect that an arbitral
award may have in its jurisdiction through the prism of public policy, but in this context it is
irrelevant and has been omitted for the sake of clarity.
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rule of law sustained by the sovereign in that jurisdiction, nor will they. In the
end, arbitration is commonly a confidential affair; the outside world may never
know how the law was interpreted in an arbitral award. Therefore, from this
perspective, appeals in arbitration are feasible only if the parties themselves are
interested in them. The parties may not wish to accept the risk of obtaining an
erroneous award, and they may wish to avoid depriving themselves of any
possible remedies in this respect. The parties may want to have a “right to a
second shot if the first shot has misfired” (Lew, 1987, p. 235). There are no
reasons not to respect this right. The right to appeal here is merely an additional
optional mechanism, consistent with arbitration’s flexible nature, similar to the
parties’ right to decide on the number of arbitrators, to prefer virtual hearings, or
to determine whether the award should be reasoned. In litigation, there is no
such choice. As observed above, the sovereign mandates the existence of that
right because it helps maintain the rule of law. Arbitration, by contrast, makes it
optional. The parties may choose whether they wish to have the right to appeal
arbitral awards. They may prefer the latter, favouring speedy resolution and
accepting the risk of an erroneous award, or they may choose the opposite. In
either case, this is a pragmatic choice made by the parties based on their
commercial interests. The only connection with judicial appeals here is the mere
fact that the mechanism was introduced by sovereigns in judicial systems. Yet
what arbitration users borrow is a plain concept, a tool, embodied in appeal
mechanisms, which allows them to object to a potentially erroneous award.

Thus, it may be the case that the traditional exclusion of appeals in
arbitration was due to certain historical factors. Those factors further formed a
custom that then began to live its own life, becoming a self-contained and not
particularly reasonable rule that persists today. Whether the rationale behind this
custom also persists today is doubtful.

These observations conclude the discussion on the origins of the general
lack of appeals on the merits in arbitration. It appears that today there are
neither theoretical (critical) nor practical considerations that can justify the
overall exclusion of appeals in arbitration. As demonstrated above, there were
initial reasons explaining the customary absence of appeals in arbitration.
Moreover, it is true that, statistically, the majority of arbitration users do not
welcome the inclusion of such a mechanism. However, no obstacles were found
to developing this notion further so that it may serve the interests of those who
find it viable, even if they are in the minority — which is no different, for
example, from the minority that resorts to expedited arbitration procedures, the
usefulness of which is not disputed today.
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2. Appellate review mechanisms today

This section offers a brief overview of the contemporary perception of appellate
review mechanisms in arbitration and provides specific examples. To begin, we
refer again to the statistics. The dynamics are noteworthy in the context of this
discussion.

In 2015, 18% of respondents chose finality as one of the most valuable
features of arbitration;'? in 2018, only 16% did so.*® Similarly, in 2006, 91% of
respondents would not have welcomed appeal mechanisms on the merits;'* in
2015, only 77% remained of the same view.'® Moreover, in that same year, 17%
of arbitration users identified the lack of appeal mechanisms as among the three
worst characteristics of international arbitration.’®* While no updated statistical
data has been published in recent years, it may nevertheless be reasonably
inferred that appeal mechanisms are gaining traction, particularly against the
backdrop of ongoing geopolitical turbulence, which triggers an overall demand
for additional layers of review.'” The inference is straightforward: general
attitudes towards appeal mechanisms are becoming more tolerant, even if only
a minority still welcomes the inclusion of appeals in arbitration.

Another indicator supporting this is the existence of appellate review
mechanisms in relation to arbitration provided by respected jurisdictions or
arbitration centres.

Here, the UK Arbitration Act 1996 (hereinafter — AA 1996) constitutes a
notable exception among other jurisdictions, as it expressly provides for appeals
on the merits in arbitration. Section 69 of the AA 1996 stipulates that a party to
arbitral proceedings may appeal to the court on a question of law arising out of
an award made in the proceedings, unless the parties have agreed otherwise.®
Upon review of the award, the court may confirm it, vary it, remit it to the tribunal
for reconsideration (a process known as remission in arbitration), or set it aside.
An appeal may be brought only with the agreement of all other parties to the
arbitral proceedings or, in the absence of such agreement, with the leave of the
court.”® This may fairly be regarded as a significant degree of court intervention
not generally welcomed in the arbitration community. Scholars suggest that such
a feature is disadvantageous for the United Kingdom as a popular arbitration
hub (Platt, 2013, 541; Harris, B., et al., 2007, para. 69C). Nevertheless, London

2. Queen Mary University of London & White & Case, 2015.
3 |dem, 2018, p. 7.

“  bid, p. 15.
5 Ibid, p. 8.
% pid, p. 7.

See, e.g., observations below concerning the possible reform of investor-State dispute settlement.
8 Arbitration Act 1996, c. 23, Section 69(1) (UK). https://www.legislation.gov.uk/ukpga/1996/23.
¥ Ibid, Section 69(2).

16


https://www.legislation.gov.uk/ukpga/1996/23

traditionally remains the most preferred seat of arbitration globally.®® In the
Report on the Right of Appeal against International Arbitration Awards on
Questions of Law, prepared by the Singapore Academy of Law in 2020, it was
also aptly highlighted that “[w]hile the UK’s recognition of the right of appeal
against international arbitration awards on questions of law is an outlier amongst
popular seats of arbitration, this does not appear to have diminished the
attractiveness of the UK as a seat of arbitration”.? Interestingly, this comparative
observation was among the grounds relied upon by the authors to justify that the
proposed inclusion of a right of appeal against arbitral awards on the merits in
the Singaporean Arbitration Act would not affect Singapore’s popularity as a
seat of arbitration.?

In any event, the reason why it does not substantially affect London’s leading
position as a seat of arbitration may be that the right of appeal is strictly limited
both by the statute and by the courts. First, the relevant section 69 of the AA
1996 is non-mandatory (Harris et al., 2007, para. 69A).% The default right to
appeal can be waived by virtue of the parties’ agreement (an opt-out
mechanism). Moreover, where they agreed to arbitration under, for instance,
ICC or LCIA rules, which contain an explicit waiver of any form of judicial review
of arbitral awards,?* the parties are also deemed to have agreed, in the meaning
of s. 69(1) of the AA 1996, to exclude their right to appeal (Harris et al. (2007),
paras. 69D, 69V). Second, in the absence of such a waiver, an appellant must
still obtain permission to appeal, either by the agreement of the other parties to
the arbitration or by the leave of the court (section 69(2) of the AA 1996). The
threshold for the latter option is high. The courts carefully scrutinise such
requests and rarely grant leave to proceed with an appeal (Harris et al., 2007,
paras. 69C, 69E; Murray et al., 2012, para. 23-024). As observed by J. Rowley
(2021), “[iln practice, few applications make it ‘over the leave requirement which
has been designed to catch all but the most meritorious appeals” (p. 88). Out of
22 applications for leave to appeal made in 2019-2020, only seven were
granted by the English courts (Rowley et al., 2021, p. 29). Thus, the UK offers a
balanced approach: while the right to appeal against arbitral awards is permitted
in principle, it is strictly limited.

20 Queen Mary University of London & White & Case. (2025, January 1). QMUL 2025 international
arbitration survey: The path forward: Realities and opportunities in arbitration, p. 7.

21 Singapore Academy of Law (Law Reform Committee) et al. (2020, February 1). Report on the right
of appeal against international arbitration awards on questions of law, para. 2.6.
https://www.nlb.gov.sg/main/book-detail?cmsuuid=44639bc9-a08d-4479-bf2f-77775d82e0d9.

2 Singapore Academy of Law (Law Reform Committee) et al. (2020), paras. 2.21-2.22.

2 Arbitration Act 1996, c. 23, Section 4(2) (UK).

2 Article 26.8 of the 2020 Arbitration Rules of the London Court of International Arbitration (LCIA)
provides that “the parties also waive irrevocably their right to any form of appeal, review or
recourse to any state court or other legal authority, insofar as such waiver shall not be prohibited
under any applicable law.”
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Another example consists of modern internal appellate review mechanisms.
The most notable are the Rules of Arbitration and Appeal of the FOSFA
(Federation of Oils, Seeds and Fats Associations Limited) (hereinafter — the
FOSFA Rules),® the Arbitration Rules of the GAFTA No. 125 (Grain and Feed
Trade Association) (hereinafter — the GAFTA Rules),?® and the Optional
Appellate Arbitration Rules of the AAA (American Arbitration Association)
(hereinafter — the AAA Appellate Rules).?” A detailed analysis of these rules is
not the purpose of this paper. What is relevant is that all of the mentioned
institutions are major arbitration service providers, and 85% of global trade in
oils, seeds, and fats is conducted under FOSFA contracts.?® 80% of the world's
trade in grain is shipped under GAFTA contracts.?® The AAA ranks third in the
Caribbean and Latin America region, second in North America, and seventh
worldwide among the most popular sets of arbitration rules.*

The following features are worth highlighting. Under the FOSFA Rules, no
permission to appeal is required;* that is, there is no need to obtain separate
leave to lodge an appeal, unlike under the AA 1996. A list of arbitrators
recognised to sit on a board of appeal exists, with the board comprising five
members. Under the FOSFA Rules, these members are always appointed by
FOSFA itself, not by the parties.* Individuals on the list hold a specific category
of FOSFA membership and have agreed to abide by the FOSFA International
Code of Practice for Arbitrators. The GAFTA Rules provide a more nuanced
approach in this respect: if the initial award was made by a sole arbitrator, the
board of appeal will comprise three members; if the award was made by a
three-member tribunal, the board will comprise five members.*® Similarly, only
GAFTA appoints the members of the board, who must be listed on the GAFTA
Appeal Board.>* To be included on that board, candidates must pass a specific
examination and meet certain requirements: five arbitrations on record
(including one as chair), with at least one of those arbitrations having taken
place within the preceding 12 months; no adverse feedback on performance as

% FOSFA International. (2025, April 1). Rules of arbitration and appeal, art. 7(a).
https://www.fosfa.org/wp-content/uploads/2025/04/The-Rules-of-Arbitration-and-Appeal-1-April-202
5.pdf.

% GAFTA. (2025, October 1). Arbitration rules No. 125, art. 10.1.
https://www.gafta.com/media/prinj4iv/125_october_2025.pdf.

27 American Arbitration Association. (2013, November 1). Optional appellate arbitration rules.
https://www.adr.org/media/lgmnooai/optional-appellate-arbitration-rules.pdf.

% FOSFA International. (n.d.). About us. Retrieved December 3, 2025, from
https://www.fosfa.org/about/.

2 GAFTA. (n.d.). Contracts. Retrieved December 3, 2025, from https://www.gafta.com/contracts/.

30 Queen Mary University of London & White & Case, 2025, pp. 11-12.

3 FOSFA International (2025), Rule 7(a).

%2 lbid, Rule 8(a).

3 GAFTA (2025), Rule 11.1.

3 lbid, Rule 11.1.
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an arbitrator; and an appropriate Continuing Professional Development (CPD)
record for the previous 12 months.*® Under the GAFTA Rules, the appeal award
is final, conclusive, and binding, meaning it cannot be appealed further.®
Interestingly, in conjunction with Rule 9.4 of the GAFTA Rules, this means that
the award only becomes final (unconditionally and within the meaning of Article
V(1)(e) of the New York Convention) once the deadline for appealing has
passed or the appeal award has been delivered. In arbitrations conducted under
the GAFTA Expedited Arbitration Procedure Rules No. 126, there is no right of
appeal.® While both the FOSFA Rules and the GAFTA Rules provide for a
default right of appeal where the parties have agreed to arbitrate under the
respective set of rules, appeals under the AAA Appellate Rules are separate
and apply only upon agreement of the parties (an opt-in mechanism). The AAA
Appellate Rules, as their authors suggest in the introduction section, are useful
for those parties who “desire a more comprehensive appeal of an arbitration
award within the arbitral process”.® As to the status of the initial arbitral award, it
is notably observed therein that “[u]pon the filing of a Notice of Appeal [...] the
Underlying Award shall not be considered final for purposes of any court actions
to modify, enforce, correct, or vacate the Underlying Award” (emphasis added).*
Similarly, a separate AAA Appellate Panel (as well as an International Appellate
Panel for international disputes) exists, and only its members may serve as
appellate arbitrators.> However, under the AAA Appellate Rules, the parties
have the right to appoint their own appeal tribunal.** The AAA anticipates that a
standard appellate procedure will take approximately three months.*?

What is also notable is that the GAFTA and FOSFA Rules have been
updated to 2025. Although no direct statistics on the popularity of appeal
mechanisms exist for recent years (such as the arbitration surveys of Queen
Mary University of London), this fact may serve as indirect confirmation of the
continued demand for appeal mechanisms in international arbitration.

Notwithstanding the earlier focus on international commercial arbitration, one
cannot overlook the highly significant and extremely topical debate on this issue
within the field of international investment arbitration. As early as 2017, active
discussions on a sweeping ‘Investor-State Dispute Settlement Reform’ were

%  GAFTA. (n.d.). Appeal board exam. Retrieved December 3, 2025, from
https://www.gafta.com/events-training/gafta-exams/appeal-board-exam/.

% GAFTA (2025), Rule 2.7.

ST GAFTA. (2025, October 1). Expedited arbitration procedure rules No. 126, Rule 1.3.
https://www.gafta.com/media/b1rh0r02/126_october_2025.pdf.

38 American Arbitration Association, 2013, 3.

3 Ibid, Rule A-2(a).

4 bid, Rule A-4.

4 |bid, Rule A-5.

42 bid, 3.
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launched in UNCITRAL Working Group lIl, beginning with its 34th session in
Vienna.®
Even then, the Working Group’s documents provisionally noted that:

While the finality of an award is also considered as an element
contributing to the efficiency of arbitration, the absence of an appeals
mechanism means that incorrect decisions cannot be overturned and so
legal correctness cannot be ensured.*

Three years later, the introduction of a centralised appellate mechanism as
part of the broader Investor-State Dispute Settlement Reform was already being
discussed in detail, as illustrated, for example, by the Report of Working Group
Il (Investor-State Dispute Settlement Reform) on the work of its resumed 38th
session (January 2020, Vienna).** Among other things, it was noted there that
“After discussion, the Working Group agreed to consider further an appellate
mechanism in ISDS as one of its possible reform options”.*¢

The general idea is to create a permanent appellate court standing above a
permanent first-instance court within a unified system for the resolution of
investment disputes, complete with its own enforcement mechanisms (in place
of the New York Convention).*’” This idea is clearly reflected in the Draft statutes
of a permanent first instance tribunal*® and an appeal tribunal for international
investment disputes,*® presented during the most recent 54th session, held from
23 to 27 March 2026 in Vienna.

It follows from these drafts that, at present, a full appeal on the merits
against decisions of the permanent first-instance court is contemplated. The
grounds for appeal include, inter alia, an error in the application or interpretation
of the law, a manifest error in the assessment of the facts, a serious departure

4 United Nations Commission on International Trade Law. (2017). Possible reform of investor-State
dispute  settlement  (ISDS): Note by the Secretariat (A/CN.9/WG.III/WP.142).
https://docs.un.org/en/A/CN.9/WG.III/WP.142.

4 lbid, para. 40.

% United Nations Commission on International Trade Law. (2020). Report of Working Group IiI
(Investor-State Dispute Settlement Reform) on the work of its resumed thirty-eighth session
(A/CN.9/1004/Add.1). https://docs.un.org/en/A/CN.9/1004/Add.1.

% |bid, para. 52.

United Nations Commission on International Trade Law. (2025). Possible reform of investor-State

dispute settlement (ISDS): Structure and design of a standing mechanism for the resolution of

international  investment disputes: Note by the Secretariat (A/CN.9/WG.III/WP.256).
https://docs.un.org/en/A/CN.9/WG.III/WP.256.

4 United Nations Commission on International Trade Law. (2026a). Possible reform of investor-State
dispute settlement (ISDS): Draft statute of a permanent tribunal for international investment
disputes: Note by the Secretariat (A/CN.9/WG.III/WP.259).
https://docs.un.org/en/A/CN.9/WG.III/WP.259.

4 United Nations Commission on International Trade Law. (2026b). Possible reform of investor-State
dispute settlement (ISDS): Draft statute of a permanent appellate tribunal for international
investment disputes: Note by the Secretariat (A/ICN.9/WG.III/WP.260).
https://docs.un.org/en/A/CN.9/WG.III/WP.260.
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from a fundamental rule of procedure, and also a lack of impartiality or
independence on the part of a member of the first-instance tribunal.®
Furthermore, according to information known to the author from a member of
the Working Group, it is preliminarily proposed that the appellate court comprise
a panel of 15 judges elected for a term of nine years. This system of permanent
first-instance and appellate courts is intended, as conceived, to become a new
prevailing global centralised system for the resolution of international investment
disputes. Such a step entails, inter alia, rather interesting issues of international
treaty law, including the inter se amendment of the ICSID Convention and the
amendment of existing bilateral investment treaties (BITs).

On a side note, it seems logical that such discussions have become even
more active in recent years amid the deterioration of the global political climate
and the sharp increase in the number of international investment disputes. In
particular, the wording of the preamble to the Draft Statute of a Permanent
Appellate Tribunal for International Investment Disputes is especially
noteworthy: “The Contracting Parties to this Protocol [...] [m]indful of the public
interest involved in international investment disputes due to the nature of the
parties and the subject matters of the disputes”.®? In the author’s view, such
interest in the possibility of reviewing decisions on the merits may be driven
primarily by host States, which are either already respondents in numerous
investment claims or expect to face such claims in the near future. In the
permissibility of merits review, such States are likely to see an additional
opportunity to protect their public interests.

In any event, for the purposes of the present study, it may be concluded that
appellate mechanisms in international arbitration remain relevant, and in the
sphere of international investment dispute resolution they stand at the forefront.

This concludes the brief overview of the current state of affairs concerning
appeals in arbitration. The analysis demonstrates that such mechanisms exist,
at a minimum, and, importantly, are recognised at the level of some of the
leading arbitration forums.

3. Practical considerations

Based on the foregoing discussion and the experience of those jurisdictions and
arbitration centres that provide for a right of appeal in arbitration, the author
offers the following practical considerations for implementing such mechanisms.

First, judicial appeals (as provided, for example, by the AA 1996) are
undesirable. Without entering into unnecessary further discussion on this point,

%0 United Nations Commission on International Trade Law (2026b), art. 20.
51 United Nations Commission on International Trade Law (2025), paras. 33, 42.
52 United Nations Commission on International Trade Law (2026b), p. 2.

21



it is hardly disputable that those who agree to arbitrate do not wish to litigate.
Enforcement and set-aside proceedings do exist, but they serve different
purposes. They constitute a common escape mechanism (clearly embodied in
the public policy exception under the New York Convention) that allows the
sovereign to prevent unwanted legal effects from occurring within its jurisdiction
based on certain policy considerations. This mechanism does not intervene in
the merits of the dispute. Courts do not substitute arbitration as a dispute
resolution method; they recognise that the dispute has been resolved and is
therefore closed to reconsideration on the merits. They decide only whether to
allow the legal effect of the resolved dispute to encroach upon their jurisdiction.
Otherwise, as already noted, this would lead to “subordination of arbitral
proceedings to court proceedings” (Lew, 1987, p. 235). Arbitration is an
alternative, not secondary, dispute resolution method to litigation. Various
prominent scholars also strongly oppose judicial review of arbitral awards on the
merits (Fouchard et al., 1999, para. 1597; Blackaby et al., 2022, para. 10.67;
Murray et al., 2012, para. 23-005; Paulsson, 2013, p. 291). Furthermore,
internal appeals do not jeopardise the finality principle, unlike ad hoc appeals,
which may raise enforcement uncertainties. As demonstrated in the previous
section, arbitration rules may provide that an award only becomes final (within
the meaning of Article V(1)(e) of the New York Convention) when either the
deadline for lodging an appeal has expired or the appeal award has been
issued. For these reasons, the author suggests developing internal appeal
mechanisms rather than judicial ones.

Second, the right to appeal should be based on an opt-in mechanism,
meaning it exists only by virtue of a prior agreement between the parties. In this
respect, the author disagrees with Zamir and Segal, who suggest an opt-out
mechanism (as provided for in the AA 1996) (Zamir & Segal, 2019, p. 87). Given
the current unfamiliarity of appeals in arbitration, it is beyond the scope of this
paper to prescribe what the parties should want. However, it is possible to
address what the parties may want and to what they should in principle be
entitted — namely, the promotion of internal appeal mechanisms that are, in
turn, based on an opt-in mechanism.

Third, the author suggests adopting the rule enshrined in the AA 1996 to the
extent that it requires permission to appeal. Parties should be allowed to
commence an appeal procedure only with the leave of the relevant
administrative body of the arbitration centre or, less preferably, the appellate
tribunal. This would promote a cautious approach to appeal mechanisms and
prevent their abuse for the purpose of postponing enforcement.

Fourth, as is evident from the experience of FOSFA, GAFTA, and the AAA, it
is preferable to establish a separate list of permanent appellate arbitrators
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eligible for nomination in appeal procedures. This is likely to resolve the political
dilemma outlined by Professor Paulsson:

[Parties] are not looking for a ‘second opinion’ of equal rank (that would
merely lead to demands for further opinions) but for a ‘superior
determination which trumps the decision of the first arbitral tribunal... it is
not easy to see how higher status for the appellate mechanism can be
ensured (emphasis added) (Paulsson, 2013, p. 292).

Indeed, it might be unethical for a party to lodge an appeal and appoint a
different arbitrator, thereby implying that the new arbitrator is superior to the
first-instance arbitrator. This is particularly true in large-scale disputes, where
the parties typically appoint the most qualified professionals in the first place.
However, an administratively created list of appellate arbitrators, together with
specific institutional requirements, could psychologically shift the responsibility in
this regard and make the choice comfortable for the parties. The perception
would be different: an appellate arbitrator from the permanent appellate board is
chosen not because he or she is more experienced, but solely because the
institution imposes its own requirements on this category of arbitrators and, from
a technical perspective, such arbitrators are more familiar with conducting
appeal procedures. Moreover, this dilemma may also be resolved by expanding
the arbitral tribunal (as under the FOSFA and GAFTA Rules), for example, from
three to five members, or by vesting the institution with the exclusive right to
appoint the appellate panel.

Fifth, it may be viable to conduct the appeal procedure in an expedited
manner, that is, to apply rules similar to those governing expedited procedures,
such as virtual hearings by default, limited length of written submissions, and
short time limits for delivering the appeal award. Nevertheless, it is ultimately for
the parties to decide how to tailor this procedure; they may have no interest in
reducing costs at all.

Conclusion

In conclusion, despite the general lack of appellate review mechanisms in
arbitration, there are no theoretical or practical obstacles preventing them from
becoming a more common feature today. The reasons for the customary
absence of appeals have long disappeared. Introducing internal appeal
mechanisms may benefit all arbitration actors: arbitration institutions (through
additional fees for administering appeal procedures), arbitrators (through
additional appointments and fees, as well as increased caution when rendering
awards), parties (by providing an opportunity to challenge an erroneous award
on the merits (an option currently largely absent) thereby strengthening their
position in enforcement or set-aside proceedings and promoting voluntary
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compliance with the award, as well as encouraging greater tribunal caution), and
society as a whole (by reducing the burden on the judicial system for the same
reasons). Appeals on the merits in arbitration are akin to eating ramen with a
spoon alone: it feels unnatural and culturally improper, yet rationally it is normal
and, for some users, more effective. It takes time for such practices to become
generally accepted and legitimate. While savouring ramen without chopsticks
may never become conventional, the same may well occur with appellate review
if it truly serves the needs of arbitration users and is properly designed.
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