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OT PEOAKUMI | EDITORIAL NOTE

«KYPHA/ BLU3 NO MEXXAYHAPOAHOMY MNMPABY (HSE UNIVERSITY JOURNAL OF
INTERNATIONAL LAW)»: MNCCUNA «BBEPX»

He cekperT, 4To OTKpbITUE XypHasia A4aBHO Obl/1I0 3aBETHOWN MeYTOl IOPUCTOB-MeXayHapoaHMKOB Bbiwku. Mog,
Hazag 3Ta MeyTa cTasla WAeei, KOTopoii MeHsi nnyHo 3apasuna [.C. boknaH. OgHako naest HUKorga
He 6blna Obl MpeTBOpeHa B >XU3Hb 6e3 BCECTOPOHHEN noAjepxky fAekaHa dakynsreTa npasa
B.A. BMHOrpagoBa 1 3aMecTuTens AekaHa no Hay4Holi pabote A.A. JlapuyeBa, KOTOpbIe BEPUN B HAC Aaxe
Torga, Korga Mbl camu Tepsann Hagexay Ha ycnex. Mbl UICKpeHHe npu3HaTesibHbl BCEM YfleHaM peakonnerum
N peacoseTa, KOTopble He MPOCTO A0BEPWUIUCL HaM, a C 60/bLUMM 3HTY3Ma3MOM MOAAEPXKaIN 3TOT NPOEKT.
[eBATb aBTOPOB MOpasniv Hac CBOel CMefIoCTbio, HanpaBuB CTaTbW B XYPHaUsl, KOTOPbIA TOJbKO
6bl1 «pOXAEH». VITOroBas pefakuus, B KOTOPOM cTaTby NPeACcTaHyT nepeq untarenieM, — 60/bLuasn 3acnyra
HalnxX peueH3eHTOB. HekoTopble peueHsun W OTBETbl Ha HUX B CWIy [NyOGUHbI COAEpPXaHWA
N BHYLUUTENBHOrO 06bema nNpeTeHAoBa/IM Ha TO, 4TOObl HasblBaTLCA CaMOCTOATESIbHbIMU CTaTbsAMMU,
N TONTbKO XXECTKMe npaBwia ABONHOIO C/AEenoro peLeH3npoBaHMsa NPecekn Halle xenaHuwe ony6nnkoBaTb
OCTPYI0 Hay4Hyto nonemuky. OgHaKko MMEHHO OXUBJIEHHaA AWCKYCCUA U CTasla SABHbIM MPU3HAKOM TOro, YTO
XypHa1 «3agbiwan». CnoBa MCKpeHHel 6rarogapHoCTi s Takke Xody afpecoBaTb HaluMM COTPYAHMKaM:
E.A. 3axapoBoii n E.A. MapTbIHOBOI1 — 3TO [Ba «Kpbliax» XypHana: ero B3feT — pe3y/ibraT X HeyCTaHHO
paboTbl 1 6e3rpaHNYHON /IH06BU K NONETY.

Norotnnom «XXypHana B3 no mexayHapogHomy npasy (HSE University Journal of International Law)»
Mbl BblOpan hparMeHT npuHagnexatiein kuctu B.B. KaHAMHCKOrO kKapTuHbl «BBepx». MHOrme 3HatoT, 4To
BE/IMKNIA XYAOXHMK-abCTPaKUMOHUCT OblST KOPUCTOM MO 0Gpa3oBaHUI0 M BMOSIHE MOT CTaTb Npodheccopom.
OpaHako He 3TOT npuMeYatesbHbln thakT rorpadnmn KaHAMHCKOro NoATONKHYN peaakumnio 06paTtuTbCs K ero
TBOPYECTBY. Haw noaxod K MOHWMaHWI0 CYLLHOCTW CaMOoro MeXAyHapoLHOro npasa W K OCMbIC/IEHUIO
NMPOVCXOAALLMX B HEM NPOLECCOB TECHO NMEPEKNNKAETCA C UAEsAMU, KOTOPble Obln BblpakeHbl KaHAVHCKM
Ha A3blke N306pa3nTeNbHOIO UCKYCCTBA U B TEKCTaxX ero TeopeTnyeckmux pabor.

«/3 xapakTepucTuKM Halleil CerogHsiluHei rapmMoHuM camo coboli cnegyet, — nucan KaHauHckui
B 1910 rogy, —4TO B Halle BpeMs MeHee, 4YeM Korga-imbo, BO3MOXHO BbipaboTaTb COBEPLUEHHO
3aKOHYEHHYI0 TEOPWIO, CO34aTb CKOHCTPYMPOBAHHbIA reHepasi-6ac  kuonucu»'. Tak M Mbl —
IOPUCTbI-MEXAYHapPOAHUKN B NepBoi yeTBepTn XX| Beka CTOMM Ha nfeyvax BeNVKUX WHTENNEeKTYyasloB, yXe
[OKa3aBLUMX TLWETHOCTb U WI/TIO30PHOCTb NOCTPOEHNS «O0/bLLION» (YATa — BCEOOLLEN 1 eQUHOI) Teopun.

Haw >xypHan 6asupyercsl Ha MOHUMaHWM TOro, 4TO 3ajauyun, CTosWMe neper COBPEMEHHOWN HayKoW
MeXAyHapoAHOro ny6nnyHoro npasa, He MOryT ObiTb PeLUeHbl UCK/YMTENBHO NOCPeACTBOM aHasm3a
MEXAYHapOAHbIX [OrOBOPHbIX W OObIYHBIX HOPM U CBSA3aHbl C HEO6XOAUMOCTbI  pacLUMpPeHNs
METOZL0/I0rMYECKOro annapara Hay4HblX WCC/lefoBaHWii 3a pamMKamu MnpaBoBOro gopmasivama. VIMeHHo
TaKOW NOAXOoZ NMO3BOJMAET MPOBOAUTL HAy4YHO OOOCHOBAHHBIN aHas/IM3 NOCTOSAHHO HaxXoAALEeNnCcs B ABUKEHUN
C/TOXHOW KapTUHbI COBPEMEHHOTO MEXAYHAPOAHOro npasa. KapTuHbl, koTopas (oopMUpyeTcst 04HOBPEMEHHO
B pesynsrate Kak rnobanusauum, Tak U permoHanusaummn. KaptuHbl, KoTopas cknagbiBaeTcs U3 CI0XHOIo U
XXMBOro B3aMMoAeincTeus NoATaIKNBAIOLLINX N NMUTAOLLUX apyr apyra,
HO NPW 3TOM HEPEKO CTA/IKMBAKOLLUXCA U COMEPHUYAOWMX HOPM:  YHUBEPC&/IbHBIX, PErNOHaUTbHbIX,
NOK&UTbHbIX, HAUUOH&UTbHBIX, — 3a KOTOPbIMW, COOTBETCTBEHHO, CTOAT LEHHOCTU, MHTEPECHI, NOIUTUYECKne
1 9KOHOMUYECKMe MPOLLeCChbl, FOCYAapCTBa, KOPNopaLun 1, KOHEYHO, MHANBUbI.

Hayka mexayHapogHOro npasa nepexuBaeT OypHblli POCT WM pas3BuThe 3a CYET MepeoCcMbIC/IeHNs
N KPUTVKN COBCTBEHHOI OHTO/IOTMK, & TakkKe pa3BUTUS METOA0/I0rMYECKON 6asbl Hay4YHbIX UCCNef0BaHNN,
BK/tOYas MnpusHaHme 060CHOBAHHOCTU MEeXAWCLMNIMHAPHBIX NOAXOA0B, OCHOBAHHbIX HA WCMOMb30BaHUU
MOMOXEHWI NOMIUTUYECKON HayKU, COLMOMOTMAM, a Takke 3KOHOMUKM, U POCTa IMMUPUYECKUX UCCIe0BaHWIA.
VIMEHHO 3TOT NOAXOA K NPU3HAHWIO NIIOPAIMCTUYHOCTM COBPEMEHHbIX Hay4HbIX TEOpWidi U MEeToA0N0rMu
6yfeT CNYXUTb OCHOBOW AN151 HAMOMHEHUS XypHana.

Mpy Bceli COXpaHSAOLWENCcs BaXHOCTU MO3WTMBM3MA OIS HAC BbIXOA4, U3 aBTOpehepeHTHON cucTeMbl
MeXAyHapoOHOro npasBa — 3TO He Haro/IHEHHOE MNOCTMOAEPHUCTCKMM pasoyapoBaHMeM paspylueHue
«3epKa/IbHOr0  3as1a»?, a pasBUTUE HayKu, HAy4YHOTO MbIW/IEHNS], paCLUMPEHUE BO3MOXHOCTEW Ans
reHepypoBaHUS HOBOMO 3HaHMA O MeXAyHapogHOM npase. lMcxoAs W3 MHOTOMEPHOCTUM BOCNPUATUSA
«MEXYHapoAHOro npasa B AEeWCTBMM», Mbl OTKpPbIBAEM ABEPW A1 TeX, KTO rOTOB KOHLUEeNTyasM3npoBaTb
pasnnyHble  MPOLECChl U SIB/IEHWS, JleXalluMe B HEOGbSATHOW  M/IOCKOCTU  «COUMasIbHBIX  Nonein»?
MeXAyHapo4HOro npasa.

1 KaHguHckuii B.B. O dyxosHom 8 uckyccmse. Hbto-Aopk : MexayHapogHoe JiutepatypHoe Coapyxectso, 1967. C. 120.

2 Cm.. O’AcnpemoH XK. Tpu ropucma-mexdyHapooHuKa B8 3epkasbHOM 3ane [l MexpgyHapogHoe npasocyave. 2019. Ne 4 (32).
C. 21-38.

3 Cwm.: damrcTvH H., Makagam [. Teopus noseli / nep. ¢ anrn. E. B. FT0N0BAAHULLIHOM; Nog Hay4. ped. B. B. Pagaesa. M. : 134. aom
BbIcLueli WKObl 3KOHOMMKM, 2022. C. 48-74.
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Kak un3BecTHO, reHuii KaHAMHCKOrO couyeTas B cebGe XyAOXEeCTBEHHbIi gap C  umnocodckum
OCMbIC/IEHMEM MpoLecca TBOPYECTBA M Obl/1 HAMOMHEH OTBETCTBEHHOCTbLIO U OCO3HAHWEM I'YMaHUCTUYECKO
MUCCUN XYAOXHMKA. [M0o3XKe 3Th NPOo3peHns Ha30BYT 3apOXAEHWEM «AyXOBHOMO NMOBOPOTa» B XMBOMUCHU.
«B Kaxaoii KapTMHE TaMHCTBEHHbIM 06pas3oM 3ak/kyeHa uenas XusHb, — nucan KanamHckuin. Ho «kyga
HanpasneHa 3aTta Xu3Hb? K kaknm cchepam B3bIiBaeT Aylla XyA0XHUKa, ec/im 1 OHa TBopuna? YTo oHa xo4et
BO3BECTUTb?»* — BOMNPOLLAET  XYAOXKHWK. DTOT MOpasibHbIi  KOMNAc Kak HuKOrga BakeH Ans
MeXAyHapo4HOro npasa ¥ 06palleHHbIX K HEMY UCCNefOoBaHUi: 3a HOpMaMu, NHCTUTYTaMy, OTHOLLEHUSAMMU,
npoueccamu, NpakTUKkaMmyv u aktopamu 3a neneHon UHTepecoB BCerga CToAT LeHHOCTU. YTo ABUrano Temu,
KTO co3fgaBasl HOpMbI? Temu, KTO UX NPUMEHSIET? TemMu, KTO UX KOHLENTyasIM3npyeT U ocMbicnseT? Ha cBoii
BOMpoc KaHAMHCKMIA faeT oTBeT cnoBamu komnosutopa P LymaHa: «lpu3BaHue XygokHuUKa — nocbliaTb
CBET B [My6UHbI YEMOBEYECKOT0 cepaLa»’.

Mapannenu Ha 3TOM He 3akaHumBatTcs. «[lyTb K xuBonucu» B.B. KaHAWHCKMIA onpepensn Kak
«flexawmin Mex AByx obnacTeli», OTMeYas, UTO OHW «SABAAKOTCA W [ABYMS  OMACHOCTAMU»:
«HanpaBo — LE/IMKOM abCcTpakTHoE, COBEPLUEHHO  3MaHCUMNMPOBaHHOE NpVYMeHeHne ugeta
B “reoMeTpuyeckoin” dopme», «HasieBO — 60siee peasibHoe, HO C/AWUWKOM OcnabneHHoe BHELUHVMMM
chopmamy nonb3oBaHMe LBeTa B “TesiecHoit” dopme»®. B 3TOM OMMCAHWM CMOXHO He pacno3HaTtb
BbiBEAEHHYIO M. KOCKEHHMEMM AMXOTOMUIO MeXAy HOPMaTUBHOCTbIO NpaBa (KOoTopas B KpaiHein cBoOel
hopme CTaHOBUTCSI YTOMMER) W KOHKPETHOCTbIO (3TO NpPOSIB/IEHME peanuama, BblBeAeHWEe npaBu
UCK/IOUNTENIbHO 13 MOBEAeHUs ToCy1apcTB, Beayllee K anoforuM ux AeicTBuid)’. Kputuyeckoe ocosHaHue
CylHOCTM npouecca (OPMUPOBAHUSA HOPM MEXAyHapo4HOro npasa W ero MNpuMMEHeHuUs cydamu
N KBasucynebHbIMU  OpraHamm ecTb UCxofHas nosvuma u nnardopma, npegonpesensaowas KOHTypbl
TpeboBaHWil HaLLero xypHana K 6yaywmm nybnnkaunsm.

«KypHan BLU3 no mexpayHapogHomy npasy (HSE University Journal of International Law)» HaunMHaeT
CBOIO paboTy ” OTKpbIBAET [ABEPU [N BCEX TEOPETUKOB W MNPAKTUKOB, OMbITHbIX W MOMOABIX
nccrepoBarteneii. Mbl yBepeHbl B TOM, 4YTO, OObEAUHVB WHTENIEKTyaslbHble yCUNNs GOMbLUOV KOMaHAbl
aBTOPOB, PELEH3EHTOB M PeAaKTOPOB, XyPHa/T Y)Xe C MepBOro HoOMepa Ha4YHET BbINOIHATL CBOK) MUCCUIO —
OCHOBbIBasICb Ha MNIIOPAIUCTUYHON KapTUHE Hay4HbIX Teopuidi W METOJOMOrMM  COBPEMEHHOrO
MeXAyHapOo4HOro npasa, pasBuBaTb CTEPEOCKONUYECcKoe NpeacTaB/ieHne 0 HopMax, Mpoueccax U aktopax,
hOPMUPYIOLLMX COBPEMEHHbIE MEXAYyHapOLHO-NPaBoBble OTHOWEHUS. [MycTb HanpasneHue 3Toro MyTu
onpegenuTt kaptuHa KaHanHCKoro: seepx!

B.H. PycuHosa,

rnasHblli pegakTop «XKypHana BLUS no mexayHapoAHOMY npasy
(HSE University Journal of International Law)»

KaHauHckuii B.B. Ykas. cou. C. 20.

Tam xe.

Tam xe. C. 133.

Koskenniemi M. The Politics of International Law. Oxford : Hart Publishing, 2011. P. 38—40.
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OT PEOAKUMI | EDITORIAL NOTE

ZHURNAL VSHE PO MEZSHDUNARODNOMU PRAVU (HSE UNIVERSITY JOURNAL
OF INTERNATIONAL LAW): MISSION «UPWARD»

It is no secret that it has been a cherished dream of the HSE University international lawyers to launch
a scientific journal. A year ago, Professor Daria Boklan infected me with her enthusiasm for having
a journal, and it became our shared idea. However, it would never have been implemented without the full
support of Vadim Vinogradov, the Dean of the Faculty of Law, and Alexander Larichev, the Deputy Dean for
Research, who believed in us even when we ourselves despaired of success. We are sincerely grateful to
all members of the Editorial Board and the Editorial Council, who not only trusted us, but supported with
great encouragement. Nine authors impressed us with their courage by submitting manuscripts to
a newborn journal. The articles as you see them in this issue are a great merit of our reviewers. Some of
the reviews and responses to them, in terms of their content and volume, qualify for being independent
articles themselves, and only the strict rules of double-blind peer review kept us from publishing this robust
academic discussion. For us, this is also a clear sign that the journal has already been ‘breathing’. | would
also like to express my heartfelt gratitude to the editorial team: Ekaterina Zakharova and Ekaterina
Martynova — they are the two ‘wings’ of our journal: its ‘take-off’ is the result of their tireless work and
unfailing love for flying.

We have chosen a fragment of the painting by Wassily Kandinsky «Upward» as the logo of the HSE
University Journal of International Law. The fact that this great abstract artist was a lawyer by education and
could well become a professor is common knowledge. That said, this circumstance was far from decisive
for us. Our approach both to understanding the essence of International Law itself and to comprehending
the processes taking place in it closely echoes the ideas that were embodied by Kandinsky in the language
of fine art and in the texts of his theoretical works.

“From the nature of modern harmony,” as Kandinsky wrote in 1910, “it results that never has there been
a time when it was more difficult than it is today to formulate a complete theory, or to lay down a firm artistic
basis.” In asimilar way, we, international lawyers in the first quarter of the 21st century, stand on
the shoulders of great intellectuals who have already proved the futility and illusiveness of building
a ‘complete’ (read: universal and unified) theory.

Our journal will be based on the understanding that the tasks facing the modern science of Public
International Law cannot be solved solely through the analysis of international treaties and customary norms
and require expansion of the methodological apparatus of scientific research beyond legal formalism. It is
this approach that makes it possible to conduct a scientifically based analysis of the complex picture of
modern International Law that is constantly in motion. The picture that is formed simultaneously through
globalization and regionalization. The picture that consists of a complex and ‘live’ interaction of pushing and
feeding each other, but at the same time often colliding and competing norms: universal, regional, local,
national, behind which are values, interests, political and economic processes, states, corporations and, of
course, individuals.

The science of International Law is experiencing rapid growth and development due to the rethinking and
criticism of its own ontology, as well as the development of the methodological base of scientific research,
including recognition of the validity of interdisciplinary approaches based on the provisions of political
science, sociology, as well as economics, and the growth of empirical research. It is this approach to the
recognition of the plurality of modern scientific theories and methodology that will serve as the basis for filling
the journal.

For all the continued importance of positivism, for us, the way out of the self-referential system of
International Law is not the destruction of the ‘hall of mirrors’ filled with postmodern disappointment, but
the development of science, academic thinking, and the expansion of opportunities for generating new
knowledge about International Law. Based on the multidimensional perception of ‘International Law in

1 Kandinsky W. Concerning the Spiritual in Art / transl. by M. T. H. Sadler. The Floating Press, 2008. P. 97.
2 D'Aspremont J. Three International Lawyers in a Hall of Mirrors /| Leiden Journal of International Law. 2019. Vol. 32. Ne 3. P.
367-381.
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action’, we open the door for those who are ready to conceptualize various processes and phenomena that
lie in the vast plane of the ‘social fields™ of International Law.

Famously, the genius of Kandinsky combined an artistic gift with a philosophical understanding of
the creative process and was filled with responsibility and awareness of the artist’'s humanistic mission. Later,
these insights were called the birth of a ‘spiritual turn’ in painting. “In each picture is a whole lifetime
imprisoned”, but “Whither is this lifetime tending? What is the message of the competent artist?™ asks
Kandinsky. This moral compass is more important than ever for International Law and for research about it;
behind norms, institutions, relationships, processes, practices and actors, behind the veil of interests, —
there are always values. What motivated those who created the norms? Those who use them? Those who
conceptualize and comprehend them? Kandinsky answers his own question with the words of composer
Robert Schumann: “To send light into the darkness of men’s hearts — such is the duty of the artist.”

The parallels do not end there. Kandinsky traced “the way to the new art” in “the combination of colour
and form”, noting that it “lies today between two dangers”: “on the one hand is the totally arbitrary application
of colour to geometrical form — pure patterning”, and “on the other hand is the more naturalistic use of
colour in bodily form — pure phantasy.” It is difficult not to recognize in this description the dichotomy drawn
by Martti Koskenniemi between the normativity of the law (which in its extreme form becomes a utopia) and
the concreteness of the law (this is a manifestation of realism, the derivation of rules exclusively from
the behavior of states, leading to an apology for their actions).” Critical awareness of the essence of
the process of forming the International Law norms and its application by courts and quasi-judicial bodies is
the point of departure and the platform that predetermines the contours of the requirements of our journal for
future publications.

The HSE University Journal of International Law begins its work and opens the doors to all theorists and
practitioners, experienced and young researchers. We are confident that by combining the intellectual efforts
of a large team of authors, reviewers and editors, the journal will begin to fulfill its mission from the very first
issue — based on a pluralistic picture of scientific theories and methodology of modern International Law, to
develop a stereoscopic view of the norms, processes and actors that form modern international legal
relations. Let this path be directed, like the painting by Kandinsky: upward!

Editor-in-Chief

Prof. Vera Rusinova

See Fligstein N., McAdam. D. A Theory of Fields. Oxford University Press, 2012. P. 8-22.
Kandinsky W. Op.cit. P. 26.

Ibid.

Ibid. P. 107.

Koskenniemi M. The Politics of International Law. Oxford : Hart Publishing, 2011. P. 38—40.
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TEOPETUNYECKUE N3bICKAHNA | THEORETICAL INQUIRIES

MONNUTUKN MEXAYHAPOAHOW MPABOCYEBEKTHOCTU N X UCTOPUYECKASA
N3SMEHYNBOCTb

NIMXAYEB M. A.
NuxayeB Maxkcum AnekcaHApPOBMY — KaHAWAT HOPUANYECKUX Hayk,
[JOUEHT,  YpanbCKkuii  roCyAapCTBEHHbI  HOpUANYecKuii  yHMBepcuteT
um. B. d. Akosnesa, EkatepuHbypr, Poccusa (m.a.likhachev@gmail.com).
ORCID: 0000-0002-7848-5007.

AHHOTauuA

ABTOp aHa/M3MpyeT YydyeHMe O CyGbekTax MexAyHapogHOrO mnpaBa W NPaBOCYGBLEKTHOCTM C  TOUKM  3PEHUsT  KPUTMKM
MEeX/1yHapoAHO-NPaBoBOro NO3UTUBM3MA B €70 UCTOPUYECKON AMHaMUKE. HEeCMOTPS Ha MPUHLMNUA/IbHYI0 BaXKHOCTb A/151 MOHUMaHUS
npaBa M €ro LEHHOCTW, CyGbLEKTHOCTb — OfHA M3 CaMblX CKOMMPOMETMPOBAHHbLIX MPABOBbLIX KOHCTPYKUMA. Cpeay NpuyuMH TOMy —
6e3asibTepHATMBHOE 3acW/lbeé MPaBOBOTO MO3WTUBM3MA, YTBEPAMBLLErO TOCMOACTBO [OCYZapCTBa, YPaBHSIBLUETO CyBEpPEHHOCTb
C CyGBbEKTHOCTBIO 1 BbITECHMBLLETO Ye/IOBEKA 3a Npeesbl MeXayHapoAHO-NPaBoBoro noss. Mo3MTUBUCTCKas AOKTPUHA, HanpaB/ieHHas
NPOTVB MeTadhu3vkN pPUCMPYAEHLMM, B KOHLE KOHLIOB CO3Aasa CBO MUOOTMYHYHO 1 CaKpasibHYto CYLIHOCTb — HaaesieHHoe Boseli
U COGCTBEHHbIMM WHTEpecaMmy TroCy4apCcTBO, CO3falollee MeXAyHapogHoe npaBo ANt cebsi U MPUMEHSIIOLLEE €ro Mo CBOemy
YCMOTpeHuio. Bomnpeku OTCTauBaeMol ecTeCTBEHHOCTM Takoro pefyLMpOBaHHOTO [0 3TaTW3ma Mopsiaka, UCTOpUSt MeXAyHapoAHOro
npaBa YBEPEHHO CBUAETENbCTBYET 06 M3MEHUMBOCTU Kpyra HocuTeneil cyGbeKTHOCTW, ero MPOM3BO/ILHOCTM U AaXe B U3BECTHOM
CMbIC/IE PYKOTBOPHOCTU. lMpakTvka TBepAo MOATBEPXAAeT, YTO UHAWMBUAYA/IbHbIE PELUeHWst 0 CYGLEKTHOCTU OTAE/bHbIX CYLHOCTel
NPUHUMAIUCh XXUBbLIMU NIIOABMU NOJ, BAMSIHUEM UX NPELCTAaBNEHUI O [O/HKHOM, OTAENbHbIX 06CTOATENLCTB U Cpeabl B LenoM. U xoTa
KpYr Cy6beKTOB MeXAyHapoLHOro npaBa He pacLUMpsieTcsl CTPOro SIMHEHO, ero 3BOMOLMS NPOAMKTOBAaHA PacTyLUMM 3anpocoM Ha
VHK/TI03MBHOCTb, KOTAA NpaBo 06palleHO K XUBbIM CYLLHOCTSIM M MOTPE6HOCTSIM OPAMHAPHON XU3HW. OGbLEKTMBHAS 3a1aHHOCTb Kak
[MCKYPCUBHBIN MpUeM HaTypasin3auyn OTB/IEYEHHbIX 1 BOJIOHTAPUCTCKUX KOHCTPYKLMIA NMO3UTUBM3MA OTKPbIBAET MyTb K YTHETEHWIO 1
HaCUNWIO, YTBEPXKAEHWUIO MPUBUIEMMPOBAHHOIO CTaTyca OAHMX W MHCTPYMeHTaM3aumn Apyrux. «Mpupoga MexayHapoAHOoro npasa» He
npegnonaraet 3afaHHbIX Nperpag K pacluMpeHnio Kpyra ero cy6bekToB. PelleHvie npo6riemMbl aBTop BUAUT B OTKa3e OT YCTAHOBIEHUS
anprviopHOro  COAEpXaHus MpPaBOCYGBLEKTHOCTM U MOWCKA €€  COLMasIbHO-KY/ITYPHOTO WM eCTECTBEHHOTO  KoppensTa.
MpaBoCcyGHLEKTHOCTL OMUCLIBAET CBSI3M, BbICTPAMBAEMblE €€ HOCUTENIEM B CETSIX B3aMMOAelcTBUS ¢ cebe NOA06BHBIMU U MHBIMW, B TOM
uncne NPUPOAHLIMU, CYLLHOCTAMM. JIMLLIEHHAA 3aaHHOTO COAEPXaHUsa 1 CMbIC/a, NPaBoCyGbLEKTHOCTL NepdiopMaTuBHa: SIBNISIET cebsl
B TOUKE BPEMEHM U NMPOCTPaHCTBA U akTyann3npyeT BUpTyasibHoe. 3afjaya uccnefoBatensi — B Hab/0AeHUN 3a pa3BopaurBaoLLMUCcst
CBA3AMM 3HAUMMbIX A/151 MEXAYHapPOAHOro Npasa CyLLHOCTel.

KnwoyeBble c/oBa
NpaBoCyGbLEKTHOCTb, CyGbEeKT MeXAyHapOoAHOro Npasa, Ye/oBeK, roCy4apcTBo, NPaBoBOi NO3UTUBM3M, KPUTUYECKIE TEOPUN

Ans untupoBanua:  Jliuxadses M. A. TlonnTVKM MeXAyHapOAHON NpaBOCYyObEKTHOCTM W WX UCTOpUYeckas W3MeHYMBOCTb //
XypHan BLUS no mexayHapogHomy npasy (HSE University Journal of International Law). 2023. T. 1. Ne 1. C. 8-25.

https://doi.org/10.17323/jil.2023.17445

BBepneHue

YyeHue o NpaBocyGbeKTHOCTM — 6a3NC NPABOBOW AOKTPWHbLI. MpeacTaBneHust 0 TOM, KTO (UTO) CyLLECTBYET
[/ NpaBa B CaMOCTOSITE/IbHOM KAQueCcTBE U 3aC/y)XMBAET €ro 3aluThbl, GOPMUPYET NOHUMAaHKE NpaBa Kak
TakoBOro. Teopusi NPaBoCYyGbEKTHOCTU O6BSACHSIET, KOMY (YEMY) CNYXMT NPaBO, YbM MHTEPECHI 3aMeYaEeT, a K
KoMy (4emy) ocTaeTcsi 6e3HafeXHO pPaBHOAYLIHbIM. VICTOpusi MeXayHapoAaHoro npaBa y6eauTenbHO
WINIOCTPUPYET Takue Kanpusbl Npasa, a Nnopoi 1 ero cienoTy: K COXaneHuo, He BCEM YaBasioCb CHUCKATb
€ro pacnosioxeHue 1 3anoslyunTb MECTO MNof, «MEXAyHapOAHO-NPABOBbLIM>» COJTHLIEM.

Kpyr MexayHapoaHO-NPaBoBbIX CYGbLEKTOB He TO/IbKO WCTOPUYECKM W3MEHYMB U 06YCNOB/EH
NoA03PUTE/TILHO HECTabWU/TbHOW «NPUPOAO0I MEXayHapoAHOro NpaBax», HO 1 NMPOW3BO/ILHO PYKOTBOPEH, Korga
pelleHVe O TOM, KOMY MpeaoCcTaBUTb 3allMTy, ONpeAensieTcs HafeneHHbIMU BacTbio MAbMU Nog,
B/IVSIHAEM JINYHBIX COOBPaKEHMIA U NOSIMTUYECKOTO KOHTEKCTA.

B HacTosilleli cTaTbe npoGriemMa BOJIIOHTApM3Ma B MeXAyHapoAHO! NpaBoCcyGbeKTHOCTY PacKpbIBaeTCA
crepBa 4epe3 KpUTUKY [OrMbl MO3UTUBKM3MA — NPeo6/afalollero AncKypca MeXayHapoAHO-NpaBoBOii
Teopun 1 NpakTMkn XX Beka. PoxaeHHOe NpaBoBbIM MO3UTUBM3MOM yueHue 0 Cy6bLeKTHOCTY CTaslo Sine qua
non  MO3WUTMBUCTCKOM  KapTWMHLI  MpaBa: MHOrooGpasve M3HM U ee  CYLHOCTEl  CBefeHo
K MPOU3BO/IbHO-CTPOrOMY KpYry MpPVBU/IETMPOBAHHLIX HOCUTENE CyGbEeKTUBHbIX NMpaB U 06s3aHHOCTEN.
HacTonbko, HacKo/IbKO MEXAyHAapoAHOe MpPaBo WAENHO M Ha MPaKTUKe COMPOTUBASETCS NO3UTUBUCTCKON
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pamMke, HaACTONbKO NPaBOBeAbl M NPaKTUKA YNOPCTBYKOT B CBOEN pPeLuMMOCTM BTUCHYTb B 3Ty pamKy Bce
MeXAyHapoaHO-NpaBoBoe.

O TakoM «THOCEO/I0rMYecKOM HacuavMu» MOBECTBYET BTOpas 4acTu CTaTbW, MOCBALLEHHAS HECKOMbKUM
3HaYMMbIM 719 y4yeHusi 0 cybbekTax npaBa fAenam MexAyHapogHbiX cynoB. lNpuBeAEeHHbI aHaNN3 He
npeTeHayeT Ha ucyepnbiBaroLLee onvcaHue npakTukn. fa v K penpeseHTatuBHOCTM OTOGpaHHOro Marepuana
y B3bICKaTefIbHOr0 uutatens MoryT ObiTb oOfpaBfaHHble npeTteHsun. OfHako XpecToMaTUAHOCTb
NPUBEAEHHBbIX pEeLIeHWn U BbICOKWA aBTOPUTET WX aBTOPOB — MOACMOPbE B MOMbITKe y6eauTb B
HeNnHenHocTn (HenocnefoBaTe/ibHOCTM) U B HEKOTOPOM CMbIC/E MPOU3BO/IbHOCTU MPEeACTaBNeHUA O
cybbekTax MexAyHapoAHOro npasa. AKUEHT cAenaH Ha cyAebHbIX no3numsx, copmynmpoBaHHbIX
B XX Beke, Korga no3MTUBMICTCKas Teopms CyObeKTHOCTY siBua cebs B NOSHbIA POCT.

3aBepLualoT U3/10XEHNEe HECKO/TbKO 3amMedaHnii 0THOCUTE/TbHO CYLLIHOCTM MEXAYHapOAHON Cy6bEKTHOCTH,
006YCNOB/IEHHbIX €€ HEMOCTOAHCTBOM M 3aBUCUMOCTbLIO OT MOSIMTUYECKMX N Aaxe NepcoHas1bHbIX (DakTopoB.
Kenb3eHoBCKMiA Te3uc 06 OTCYTCTBUM Y MPaBOCYObLEKTHOCTU amnpuOpPHOr0 COAEpXaHWs [AOMOJIHEH
npeanoxeHmem 06 OTCYTCTBUM Y MEXAYHAPOAHOW Cy6bEKTHOCTY CoAepXaHUs Kak TakoBoro. OnpoBepXeHne
ee 00BLEKTVBHON 3aaHHOCTH, a OTCIAAa BO3MOXHOCTb ee BOSIIOHTapUCTCKOro KOHCTPYVPOBAHWSA, OTKPbIBAET
MyTb K MOHUMAHUIO MEXYHAPOAHON NPaBoCybbEKTHOCTM Kak ABMeHUs nepopMaTvBHOIO U PeNsaLMOHHOrO,
0CBOOOXAEMOr0 OT NOMUTUYECKUX NPeapaccyKoB.

THOCEONOrnyeckylo  YCTAaHOBKY  MpeACTaB/IEHHOr0  aHanM3a  COCTaB/seT  He  TOJbKO
Heb6e3a/IbTePHATVBHOCTb NPaBOBOr0 NO3UTUBM3MA U A&Xe XenaTeNbHOCTb He-NMo3WTUBUCTCKOTO B3r184a, HO
N Tak Has3bIBAaEMble KpuTMUeckue Teopumn (aHrn.: critical studies)'. Takme Teopun NO3BOMSAIOT B3IsHYTb Ha
YKOpPEHEeHHbIe MpeAcTaBNeHns 0 «<HOPMaIbHOM» U «MPaBU/IbHOM» — B HalleM c/iyvyae Mo3UTUBUCTCKOM —
nog WHbIM  Yr/IOM.  OTWM  y4YeHusl MPOTMBOMOCTaBAAT OUHAPHON  KapTUHE MUpa  KOHTUHYYM
«npupoga-kynstypa» (HUBENUPYIOT TPaASULMOHHYIO OMNMO3ULMIO  «4YeNoBeK-Npupoaa»), HUCnpoBeprarT
abCcoNoT «COoUNABHOro» (KPUTUKYIOT KOHCTPYKTMBUCTCKOE, 3afaHHoe, MOMUTUYECKOE U PYKOTBOPHOE) U
yTBEPXAAT  B3aMeH  AWCKPETHOCTM U JIMHEWHOW,  NPWYMHHO-CNELACTBEHHON  MOA&/ILHOCTM
nocT/meTamodepHNUCTCKMIA chritoma u cnekTp (YTBepXAarT OonpeaeseHHOCTb B 6eCKOHEeYHO pasHOOGpa3Ho
HeonpeaeneHHocTn). Kputuueckme Teopum — MNOJIE3HbIA MHCTPYMEHT, UCMONb3YEMbIA HE TOSIbKO C Lesbio
NOCTaBUTb MOJ, COMHEHWE KOHBEHLUMOHASIbHbIA MO3UTMBU3M U MOPOXAEHHOE UM YyeHue O cybbekTax
(MexayHapoaHoro) npasa, XoTA 370 6bl He nomelwano. Kputnyeckme Teopumn Takke MOMOratoT B3ISHYTb
Ha ycTosBLUMECH NPeACTaB/eHns O npase, NpaBax U 0683aHHOCTAX, UX HOCUTENAX C MHOW, NOPOW He COBCEM
MPVBbLIYHOM, & BO3MOXHO, JaXe Ha NepBblii B34 HENPUTOAHOM Af1st 3TOT0, CTOPOHLIZ. MpyW 3TOM ryMaHu3m
Kak napagurma u obyc/ioB/IEHHbIV UM NO3UTUBM3M BCE €LLe OCTAKTCA BaOXHbIMU OTMPABHLIMWU TOUKaMK 4715
N06BOro uccrefoBaHust®.

1. UeHTpu3m npaB 1 06si13aHHOCTEN*

CerogHs TpaAMUMOHHAs MeXayHapodHasi nNpaBoCYGbEKTHOCTb CBA3bIBAETCS C y4acTUeM B OTHOLLEHMSIX,
perynimpyembix MexayHapoAHbIM NpaBoM. Knaccuyeckuid noaxopd ONMUCbIBAeT Takoe ydyacTue udepes
obnagaHue npaBamy 1 06GSI3aHHOCTAMM MO MEXAYHAPOAHOMY MpaBy, [AOMNOSIHAEMOe NOpPoli BO3MOXHOCTbIO
MpaBoOBOI 3alUTbl M 0GECNEUYEHHOCTLI0 PUANYECKO/ OTBETCTBEHHOCTU. CTpOroli nocnenoBaTenibHoCTH B

1 B uncne KpUTUUeCcKnx Teopuii — NOCTKOMIOHUA/IM3M, HeoMaTepuasinam, HoMmaamam, a6oMLMOHN3MbI PA3HOTO TO/IKA, NOCTIYMaHU3M,
NOCTaHTPOMOLEHTPU3M, XMBOTHbIA NOBOPOT (aHrn: animal turn), NOCTTEOPETUYECKMIA NOBOPOT (aHrN.: anti/post-theory shift), yueHne
0 Hayke W TexHonorusx (aHrn.: science and technology study) v T. A. Cm., Hanpumep, NanuaapHbiii aHaIn3 Takux Teopwuid:
Bunucos B. Mocmo6osk. bydyuwjee yenosedeckux uHmumHocmed. M. : ACT, 2022. CM. KpuTrKy, Hanpumep: MNnakpoy3 X., IxeimMc
N. YuHuyHble meopuu. Kak sce cmaJsiu criopums 0 pace, eeHoepe u udeHmuyHocmu u Yymo 8 amom r1/10xo2o. M. : Individuum, 2022;
CkpyToH P. dypaku, MoOweHHUKU u nodxuaamesnu: Mbicaumesniu HoBbIX /1esbix | nep. ¢ aHrn. H. Maskosa. M. : 34. gom Beicweit
LLIKOJTbl 9KOHOMMKHM, 2021.

2 AnosoreT BAOXHOB/SIOLWENA aKTOpPHO-ceTeBoli Teopuu dopaHLy3ckuii prnocod-colmonor BpyHo JlaTyp Tak nucan o KpUTUYecKux
Teopusix: «KpuTuuyeckme Teopunm OTOpPacbIBAlOT apxavyHoe “coumasibHoe OObSCHEHME” Kak anpuopu  paumoHaslbHOe
1 aKkcMomMaTuyHoe, npeasaratoT B3r/sHYTb Ha MPo61eMbl NtoAeit CHU3Y BBEPX, & HE CBEPXY BHU3, YTO XapakTepHo AN1s “couuanbHOro
06BbACHEHMSA", GOPHOTCS C “Hay4HOl OGBLEKTUBHOCTLID"». CM.: JlaTyp B. Mepecbopka coyuasibHOo20: BBEOEHUE B aKIMOPHO-CEMEBYH
meoputo / nep. ¢ aHrn. W. NonoHckoit. Mog pegakumein C. MaBpunexko. M. : 34 oM Bbiclueli wkosnbl 3koHoMmukn, 2020. C. 143.

8 MerTadopa OTMpaBHOIN TOUKM WUCKMIOUATENBHO MOMe3Ha M TouHa ANs Nepejadun Waew: UccnefoBaHne npegnonaraet ABUXeHue
B 06bEKTHOM none. lpuyem Takoe [ABMXEHWE HEU3BEXHO CBSI3aHO C OTAAJIEHUWEM, OTCTPAHEHWEM OT «OTNPAaBHON TOUKU».
MocnepHas cywecTByeT POBHO A/ TOrO, YTO6 OT Hee OTAaNNTbCA. Tak, MPaBOBON NO3UTUBM3M — MWCXOAHBIV MYHKT NPaBOBOro
uccnefoBaHus, AHaMMKa KOTOPOro COCTOUT B M36aB/IEHMN OT MO3UTUBUCTCKUX YCIIOBHOCTEW 1 AechopMaumii.

4 Ana 0603HaYeHNs AOMUHMPYIOLLETo NOAX0AA K NPaBOCYGbEKTHOCTH, BbIBOAUMOI U3 CyGbEKTUBHBIX NpaB 1 06s13aHHOCTER U NPSIMOro
MeXayHapoAHO-NPaBOBOr0 PEryNpoBaHns stricto sensu, 6onee OpraHWYHbIM BbIMISAANT aHII0A3bIYHbIA aHaNor BbIPAXEHUIO
«rights-and-duties-centrism» — «UEeHTPU3M NMpaB 1 06513aHHOCTER».
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Takoi Mo3nuuMM JOCTUINIA COBETCKasi Hayka® 1 yHac/iefoBaBLUas ee METOA0/0TMYECKUE U NAEHbIE Nnekana
(6e3 cywecTBEHHbIX MoaMdMKauuii [0 HACTOSLLEro BPEMEHW) poccuiickas JOKTpuHa®. Tak, B OfHOWN 13
6a30BbIX COBETCK/X MOHOrpachuii Mo 3ToMy BOMPOCY yKa3biBas1oCh:

O6LWMM O6GBLEKTUBHLIM KpUTEpUMEM MeXAyHapoAHOM NpaBOCYOBLEKTHOCTM [/15i BCEX CyOBLEKTOB SBNSETCS topuanyveckas
CNOCOGHOCTb K CaMOCTOSITE/IbHbIM ~ MEXAYHapoAHbIM  AeliCTBMSIM, K  HE3aBUMCMMOMY  OCYLLECTB/IEHMIO
MeXayHapoAHO-MPaBOBbLIX HOPM, ONPEAENSIOLLMX NpaBa U 06513aHHOCTM YYACTHUKOB MEXAYHAPOAHbIX OTHOLLEHWIA.

Uepe3s nogo6HYyH 06palleHHOCTb MeXAyHapoAHO-NMPaBOBOr0 PEeryiMpoBaHns K MNPETEHAYLWERn Ha
CyOBbeKTHOCTb  CYLUHOCTW, BbIP&XEHHYID B Mapkepax nmnpaB W o06a3aHHOCTeld, onpegensieTcs
NpaBoCyOGbLEKTHOCTL B 6a30BbiX MOHOrpadmsx no npob6raeme, BbIXOAMBLUMX B MocnefHue rofbl. PonaHg
MopTmaHH B pabote «Legal Personality in International Law» XoTa U OTCTaMBaeT MAEH anocTepuopHOCTU
CyObEeKTHOCTM B MexXAyHapoAHOM MpaBe W Jaxe 3asBNseT O npesymruuu, npaBga ONpOBEPXMMOWA,
MeXAyHapogHoU npaBocyObEKTHOCTM 4YesioBeka, B KOHLE KOHLOB BbIBOAMT €e u4epe3 afpecHOCTb
COOTBETCTBYIOLLMX HOPM M MNPaBOBOW CTaTyC KaHAMAATOB B Cy6bekTb®. OfHa M3 cambiX MPOAYKTUBHbIX
nccneposatesnibHUL, Npobnembl AHH TleTepc, OTOXAECTBNSAS MNOHATUS «CyObekT» (aHrn.. subject)
N «/IMYHOCTb>» (@HI/.: person), OTMeYaeT, YTo Nog NOC/AeHUM Npexae NOHUMAaIUChL «CouuasibHbIe akTopbl,
KOTOpbIX MPaBONOPSA0K NPUHMMAET B pacuyeT» (aHrn.: «takes into account»)®. Tem He MeHee paasnee no
TEKCTY Yy4yeHas npegnaraet CyOCTaHTMBHbIA MNOAXO4 K CybbekTHocTw (aHrn.. substantive approach to
personality), BO BCeX C/lyyasix CBsi3aHHbIli CO CMOCOGHOCTbIO 06M1afaTb npaBaMu U 06si3aHHOCTAMUKX,
ABTOpUTETHaA 3HUMKNoneaMs Makca [MnaHka Takke CBOAMT MeXAYHapOAHY MpaBOCyOLEKTHOCTb K
MPaBOCMNOCOGHOCTY Kak NOTEHLUMAIbHOMY HaGopy pacrnosiaraembix npae 1 o6si3aHHocTer™.

Ha 3TOM (hOHE pasuTeNbHO BbIAENATCA HECKONLKO paboT. MaHH HuliMaH ans 06bACHEeHNs Npo6nems
Hapsiy C YCTOSIBLUMMUCS aHr10s3bl4HbIMN BapuaumsiMn «CyObeKTHOCTU» (aHrn.: subjectivity; personality)
NCNOMb3yeT «UAEHTUYHOCTb» (aHrn.:. identity) v npuberaetr Kk meTadope «TearpasibHOW Macku» (aHrn.:
theatrical mask). «Korga macka cbpolleHa, nepeg Hamum NM60 NpaBoBas W MOMMTUYECKAsl YyepHas abipa,
IGO0 CaMOCTOATE/bHbIA CBOBOAHLIA MHANBUA»Z. Tpuuem «NepeocMbIC/IEHNE NPUPOALI MEXIYHapPOAHOro
npasa No3BOJIAT NO-HOBOMY OCMbIC/IUTb TEX, KTO CYLLECTBYET “8 2/1a3ax MeX0yHapoOHO20 rpasa’ B KauecTse
MeXAyHapoAHO-NpaBoBOro Nuua» (aHrn.: international legal person)'®. [loBepliaeT KoHUenuuio MeTtadgopa
rof10CoBbIX CBA30K (aHr1.: vocal cords), 06bACHALWAs NPpaBoCyObeKTHOCTb Yepe3 BO3MOXHOCTb HE TOJIbKO
6bITb YBUIEHHbIM (Yepe3 MACKU), HO 1 YC/bIaHHbLIM (Yepe3 ron1oc) B MexayHapoaHoM npase’.

KeliT MapneTt oTMevyaeT, YTO ee MNOAXOA COrnacyercsi C «MOHVMaHWeM MeXAyHapOo4HOro npasa Kak
CMCTEMbI NPaBOBbIX HOPM M, BO3MOXHO, C TEOpWii NpaBoBoOro nosutmemamax». Mpu atom K. Mapnett

5 Cwm., Hanpumep: KapTalukuH B. A. MexdyHapodHas 3awjuma npas desoseka. M., 1976. C. 203-209; Kypc MexdyHapodHO20 npasa.
B6m. T 1. M., 1967. C. 145-166; Kypc mexdyHapodHozo npasa. B 7 m. T. 1. [ToHsmue, npedmMem u cucmema MexoyHapooH020
npasa. M. : Hayka, 1989. C. 159-182; JleBuH [. 6. Akmya/ibHbie npobsiemMbl meopuu MexdyHapooHo20 npasa. M., 1974. C. 54-56;
MomxopsH J1. A. OcHosHble rnpasa u o6si3aHHocmu 2ocydapcms. M. : HOpug. nut. 1965. C. 10; YceHko E. T. CoomHoweHue
Kamezaopuli Mex0yHapoOH020 U HayUuOHa/lbHO20 (BHympuaocydapcmseHHo20) npasa /| CoBeTckoe rocyfapcTBo v npaso. 1983.
Ne 10. C. 51; ®enbaman 4. N., KypatokoB I. I. OcHosHble meHOeHyuu pas3sumusi MexoyHapooHoU rnpasocybbekmHocmu. KasaHb,
1974. C. 108-130; YepHuueHko C. B. J/luuHocmb u MexdyHapodHoe npaso. M., 1974. C. 32-36; Lypwanos B. M. MexdyHapooHbie
npasoomHoweHus. M., 1971. C. 76-81.

¢ Cwm., Hanpumep: UrHaTeHko I B., JiuxaueB M. A. Pa3mbil/IeHUs1 O COBPEMEHHOU KOHYenyuu MexdyHapodHol rnpasocy6bekmHocmu
uHousuoa I/ N3BecTus BbicLUMX y4ebHbIX 3aBefeHuii. MpaBoBeaeHne. 2010. Ne 4. C. 200-212; Kosnep A. 1. AHmporosoausi npasa.
M., 2002. C. 375-398; KoxeypoB . C. lNpobsema mexdyHapooHoU npasocybbekmHocmu uUHOusUda: ouc. KaHo. opud. HayK. M.,
2001. C. 14-18; YepHuyeHko C. B. Ewe pa3 o MexoyHapoOdHol npasocybbekmHocmu UHOUBUOOB [/ MOCKOBCKWIA XypHau
mMexayHapogHoro npasa. 2005. Ne 4. C. 11-26.

7 MexdyHapodHasi npasocybbekmHocms (Hekomopbkle sonpocki meopuu) | nog, pea. 4. V. denbamana. M., 1971. C. 8.

8 Portmann R. Legal Personality in International Law. Cambridge : Cambridge University Press, 2010. P. 3—-7, 272-273, 277-281.

® Peters A. Beyond Human Rights: The Legal Status of the Individual in International Law. Cambridge : Cambridge University Press,
2016. P. 36.

1 Jpid. P. 37-38.

1 Walter C. Subjects of International Law // Max Planck Encyclopedia of Public International Law.

URL: https://opil.ouplaw.com/display/10.1093/law:epil/9780199231690/law-9780199231690-e1476 (accessed: 25.03.2023).

2 Nijman J. E. The Concept of International Legal Personality: an Inquiry into the History and Theory of International Law. The Hague,
2004. P. VII-VIIL.

13 Ibid. P. X (kypcuB moii. — M. /1.).

14 bid. P. 457-473. B T0 e Bpemsi N. HuiiMaH coxpaHsieT NpakTUuHbIi, NycTb U He Ge3 pasouapoBaHus, B3/S/, HA NO3UTUBUCTCKNIA
yKnag MexayHapoAHO-MPaBOBOW MNpakTuku: «[axe ecnv WHAWBWA paccMaTpuBaeTcs B KayecTBe WCKOHHOMO WM MepBUYHOrO
cyObeKTa MexayHapoAHOro npaea, BCE €Lle UCTUHHO TO, YTO Ha MeXAyHapoAHOM YPOBHE rocyapcTBa — MpuUBbIYHbIE aKTOPbl U
CyObeKTblI B pymuHe MexXayHapoAHO! XnsHu» (aHrn.: in the mainstream international life) (kypcu moit. — M. /1.). Ibid. P. 458. OgHa
13 BUAHLIX NpeAcTaBUTeNbHUL, NOCTKOMOHWaIbHOW Teopun MasTpu YakpasopTu CrnvBak CBA3bIBAET NPEOAOSIEHNE YrHETEHUS U
CTUrMbl C TMPU3HAHWEM CMNOCOGHOCTM «rOBOPUTb» — MeTachopa, OnucbiBawLas NpPeAcTaB/eHHOCTb CybbekTa B 0OLLecTBe.
MccnepgoBatenbHLa NPUXOGUT K OXMAAEMOMY BbIBOAY: «[y]rHETEHHble He MOryT roBopuTb». Cm.: Crnmak Y. I Moz2ym su
yeHemeHHble 2080pumsb [ nep. ¢ aHrn. [. KpaneukuH. M. : V-A-C Press, 2022. C. 134.
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npeaBapsieT onucaHue 3BOMIOLMU NPUCYTCTBUS YesloBeka B MeXAyHapoAHOM npaBe 3amevaHneM: «AKLEHT
HeobxoAuM ckopee Ha crnocobax, NocpeacTBOM KOTOPbIX MeXAyHapoAHOe MpaBo 3amedaem (aHrn.: takes
account of) WHOMBMAOB, 4YeM Ha CyOCTaHTMBHbIX MNpaBax W 00653aHHOCTAX WHAVBUAOB WM KX
npoueccyanbHoit  npaBocnocobHocTu»®.  AcTpug Kilengraapg-NefepcoH, pasgenss  Kenb3eHOBCKoe
oTpULaHNe anpyopHOCTY NPaBOCYOGLEKTHOCTU, 06YCNOBAMBAET CYOBLEKTHOCTb MCKOUNTEbHO TO/IKOBAHWEM
HOPM MeXAyHapoAHoro npasa (npuyem cBOGOAHbLIM OT NPe3yMNUMA) 1 NpeasiaraeT oTkasaTbCs OT ee YBA3KN
C «NpsSIMbIMW UHAMBMAYa/IbHbIMW NpaBaMy U 06s3aHHOCTAMK (B COOTBETCTBUM C “MOANIULIMPOBAHHOM
3TATUCTCKOW” MoAesbio MEXAYHAPOAHOW NPaBoCy6bEKTHOCTM)»®,

C akueHTOM Ha npaBa W 00513aHHOCTM BEeAETCS OMCKYCCMSI O MPaBOCYObEKTHOCTM He-YenloBEeYEeCKUX
MEPCOH — >KMBOTHbIX, MPUPOAHbLIX CYLIHOCTEl, npupoAabl B Uesom'’. [lonbiTka aHTpornoMopgusaL
He-noaeli yepes aHTPOMOLLEHTPUYHbIE NpaBa N 0653aHHOCTU BO UMS 2yMaHu3ayuu MeXAyHapoaHOro npasa
M MpaBOBOM SMaHCUMauuMM XMBbIX CYLLIHOCTEl nNepekIMkaeTca C NpeAecTByOWUM  Nepuogom
«UHAMBUOYaM3aUMn» MeXAyHapoAgHOro npasa Mo NpaBo3alUTHbIM CoobpaxeHusiM B XX Beke. Torga
NMpaBoCyOLEKTHOCTbL  MHAMBMAA  YyBsi3blBaslacb C  ero  rocygapcrsonogobuem,  korga — Ans
MeXAyHapOoAHO-NPaBOBOr0 MPM3HaHUS eMy HYXXHO Obl/1I0 AOpacTu 4O 3a4aHHOro YPOBHS WK e MOKOPHO
[OXNAATLCS CHUCXOX/IEHUS1 CO CTOPOHbI rocyaapcTs®. Ty e NorvKy MCMosb3yloT Kak MPOTUBHUKK, Tak
N CTOPOHHMKM KOHUENUMM MNPaBOCYOGbLEKTHOCTU XXMBOTHbIX M MPUPOAbI: Y HEe-4e/I0BEYECKMX CYLLECTB HET
WHTENNEeKTa, BO/IM, CO3HAHMSl, CaMOCTOSATE/IbHOCTU — Yero YrofHo, B YEM OHMW TaK HEe MOXOXW Ha mpean
BMTPYBUAHCKOTO YenoBeka ga BuHum'®,

2. bpema no3uTuBM3Ma 1 npasoBas csenorta

Pewatowmii «Bknag» B CIENOTY NpaBa K OAHUM CYLLHOCTAM U OAEPXKMMOCTb APYTMW BHEC NO3UTUBU3M —
ONTA topuanyeckoin mbicin XIX Beka, poXAeHHOe B ee 0Ge3HafeXHbIX M Tak He onpaBAaBLUNX cebs
My4uTe/IbHbIX MOMbITKAX MOoApaXaTb ecTeCTBEHHbIM Haykam®. C no3uuuii MeXayHapoAHO-MpaBoBOro
HappaTMBa BO BCeil €ro WCTOPUYECKOW MNPOTSHKEHHOCTU? NO3UTUBUCTCKWUIA Nepuog — He camblii

5 Pparlett K. The Individual in the International Legal System: Continuity and Change in International Law. Cambridge : Cambridge
University Press, 2011. P. 7, 10 (kypcuB moit. — M. /1.).

6 Kjeldgaard-Pedersen A. The International Legal Personality of the Individual. Oxford : Oxford University Press, 2018. P. 230-231.
O nprobpeTeHnn NpaBoCcy6bLEKTHOCTN Yepes To/IKoBaHWe npasa B Teopuu I. Kenb3eHa cm.: Portmann R. Op.cit. P. 174.

17 Cm. 6onee noapo6Ho, Hanpumep: Barbosa-Fohrmann A. P., Barreto G. A. Are Human Beings with Extreme Mental Disabilities
and Animals Comparable? An Account of Personality I/ Legal Personhood: Animals, Atrtificial Intelligence and the Unborn / A. Kurki,
T. Pietrzykowski (eds.). Springer, 2017. P. 127-141; Boyd D. R. The Rights of Nature: A Legal Revolution that Could Save the
World. Toronto : EWC Press, 2017; Kauffman C. M., Martin P. L. Constructing Rights of Nature Norms in the US, Ecuador, and New
Zealand /I Global Environmental Politics. 2018. Vol. 18. Ne 4. P. 43-62; Kauffman C. M., Sheehan L. The Rights of Nature: Guiding
our Responsibilities through Standards // Environmental Rights: The Development of Standards / S. Turner et al. (eds.) Cambridge :
Cambridge University Press, 2019. P. 343; O’'Donnell E. Legal Rights for Rivers: Competition, Collaboration and Water Governance.
London and New York : Routledge, 2020; Peters A. Toward International Animal Rights /| Studies in Global Animal Law /
A. Peters (ed.). Berlin : Springer One. 2020. P. 109-120. Cm. Takke 0630p no3uuuii N0 NpaBocybbeKTHOCTM npupogpl: Jones E.
Posthuman International Law and the Rights of Nature // Journal of Human Rights and the Environment. 2021. Vol. 12. Special
Issue. P. 76-102.

18 Camasi pacnpocTpaHeHHasi Mofe/lb paccyXaeHuii: YenoBek He CyGbeKT MeXAyHapoAHOro Npasa, NoCKO/bKY HE y4acTBYeT HapaBHe
C rocygapcteaMun B MexzyHapofHOM HOPMOTBOPYECTBEe, He BCerga crnocobeH CO6CTBEHHLIMU AeNCTBUAMM 3aLlMLLAaTh CBOV Npasa,
He 06nafaeT Heo6GXOLUMOV CamMOCTOSITENIbHOCTbIO, aBTOHOMHOCTBIO WM [aXe CyBEpPEeHHOCTbO, He ABNAseTcs MyoanyHbIM 1au
KO/IIEKTUMBHBLIM 06pa3oBaHNeM, BCeLeslo 3aBiCUM B MeXyHapOo4HOM akTUBHOCTK OT rocyAapcTsa: CM. CHOcKy 5. bonee nogpo6Ho o
Teopun Npr3HaHWsA CyGbLEKTHOCTU rocyaapcTeamu cM.: Portmann. Op.cit. P. 80—99; cm. Takxe: Daillier P., Pellet A. Droit International
Public. 5th edition. Paris : L.G.D.J. 1994. P. 395; 551; Kolb R. Une observation sur la détermination de la subjectivité internationale I/
Zeitschrift fir 6ffentliches Recht. 1997. Ne 52. P. 115-125; Tomuschat C. International Law: Ensuring the Survival of Mankind on the
Eve of a New Century. General Course on Public International Law // Recueil des cours de I'académie de droit international. 1999.
Vol. 281. P. 133-259.

¥ O meTof0M0rMYECKON MOPOYHOCTU U LIEHHOCTHOW OrpaHNYeHHOCTN TaKoro KOMITEHCAMOPHO20 2yMaHU3Ma B PaMKax «ryMaHu3aLmm»
He-yenoseyeckoro ybeautensHo nuweT dwunocod Po3n BpaigoTTk, npegnarawwas B KayecTBe asibTepHATVBbI WAEHD
roctenpuumcTBa (aHrn.: hospitality). Cwm.: Braidotti R. The Posthuman. Polity, 2013. P. 76—-81. O6 naee roctenpunmmcTsa CM. Takxe:
ApuctapxoBa W. Mocmenpuumcmso mampuybi: ®usiocogpusi, buomeduyuHa, kKysibmypa | nep. ¢ avrn. [. XansopoHka. CI16. :
M3patenbcTBo VBaHa JlInmbaxa, 2017. C. 63—74; Onbimbl HeYesi08e4ecko2o eocmenpuumcmsa | nog pea. M. Kpamap, K. Capkucos.
M. : V-A-C press, 2018; 06 ufee 3Konoruy camocTeil, nepeocMbIC/IEHNE KOTOPOI B MeXAyHapOAHO-NPABOBbIX TEPMUHAX MOXET
onuncbIBaTb XapakTep B3aMMOAEWCTBUSA CYObEKTOB MexyHapofHOro npasa (B NPOTUBOBEC WEepapXvMyeckvm TeopusM), CM.,
Hanpumep: KoH 3. Kak mbicnsm saeca: K aHmporosioeuu fo my CmOpPOHy 4esnoseka | nep. c aHrn. A. BOpoBuKOBOW. M. :
Ap MapruHem lMpecc, 2018. C. 79.

2 TMopgpobHee O noapaxaHWM ECTECTBEHHbIM HaykaM W CLMEHTM3auMM Npexae Metadusuyeckoii topucnpyaeHuum cm.: Hall S.
The Persistent Spectre: Natural Law, International Order and the Limits of Legal Positivism // European Journal of International Law.
2001. Vol. 12. Ne. 2. P. 269-307.

2 HamepeHHO u3berat 34ecb MCMNoMNb30BaHWsA TepMUHa «international law», Bnepsble NpeasioxeHHoro Ixepemn GeHtamMmom B pa6oTte
«Introduction to the Principles of Morals and Law» 1790 roga (Bentham J. Introduction to the Principles of Morals and Law. 1823
[1790]. P. 260-261). X0Ta O4EBUAHO, YTO KPYr Npo6/ieM, KOTOPLIA CErofHs COCTaBASIET NPeAMEeT Haykn MeXAyHapoAHOro npasa un
COOTBETCTBYIOLMIA MM CBOA NpaBus, obcyxaancs avant la lettre — 3afonro go 3apoXAeHUss COBPEMEHHOW rocyaapCTBEHHOCTH
(XIV=XVI Beka) 1 yTBepXAeHMsI CcaMOCTOSATENbHON 06/1acTM MexayHapoAHo-npaBoBoro 3HaHvus (XV-XVII Beka). TpaguuuoHHO
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NPOAO/MKUTENbHBIA M ycnewHblid. PacugeT atoil Teopum npuxoamTcsa Ha XIX cTonetue — yxe Havano
XX Beka 03HaMeHOBa/10Cb NEPEOCMbIC/IEHNEM UCKaXEHW NMO3UTUBUCTCKON KapTUHbI HA )OHEe peHeccaHca
€CTECTBEHHO-MPABOBOIO y4YeHnsi?2, MapafoKcasibHO, HO HACU/TLHO UMM/IEMEHTUPOBAHHbI B MeXayHapogHoe
npaBo OCNO3UTUBU3M, €e[Ba YCMNeB 3aKpenutbCs, MNOoYTW cpasy noaseprca pesusun. OfHako 3TO He
nomMeLlasio eMy MPOYHO YKOPEHUTBLCA B MEXAyHapOoLHO-NPaBOBOM NMPaKTUKe M NO Ceil AeHb Nnof pasHbIMu
Mackamm CyXnTb UCXOHOI TOUKOW B aHasIM3e No60ro MexyHapoaHo-NpaBoBoro Bonpoca®.

CKOHCTPYVpOBaHHbI NPaBOBON MO3UTUBU3M 0O6pesl xapakTep [JOKCbl M 3MUCTEMbl B aKTyaslbHOM
(No-nNpexHemy MPeuMyLLeCTBEHHO MOAEPHUCTCKOM) HOPUAUYECKOM 3HAHWM U NpakTuke?. KpuTukys
KOHCTPYKTMBM3M Hay4yHoOl Teopuun, Buktop Bnavcos oTMevaert, Yto «[n]o CyT! KOTHUTMBUCTCKas anucTteMa —
3TO aHTM-3aNUcTema, NOCKOsIbKY B KOHEYHOM UTOre... MPUBOAMUT K a6COMOTHOMY He-3HaHUIO... [M] BCe 3HaHue
CBOAMUT K BbIYMC/IEHUNIO, A HECBOAMMOE — ObGecLieHMBaeT»®. Cpefan «HecBOAMMOro» B Hadane XIX Beka
OKa3asics YenoBeK, PeLunTeslbHO 3aMeLLeHHbI B MexayHapoaHO-NpaBoBol Teopun rocygapcTeomM. K atomy
NpuAoXunn pyky FeHpux Tpunenb u Feopr ENnvHeK, BTUCHYBLUME MeEXAyHapo4HOe npaso B NPOKPYCTOBO
NIoXe NO3WTMBMCTCKOrO yuyeHus koHa OcTuHa?. Meopr ENMMHEK oGHapYXWn 3MMMpUYeckoe OCHoBaHue
MEXIYHapoAHOro npasa B asTOMMMUTALMW TOCYAAPCTBEHHOIO CyBepeHuTeTa. Takoe CBefeHue BCero
MeXYHapoAHO-NPaBOBOr0 K HeorpaHNWYeHHoW BONe rocyfapcTsa 06epHYNoChb OTpULaHWEM Camoro
MEeXAyHapOLHOro npasa: «rocyapCcTBo [CTas10] Bbille /I060M NPaBOBO HOPMbI», & «MEeXAyHapo4HOe Npaso
CyLLeCTBYeT A/sl TOCyAapcTB, a He HAao6opoT»*'. MeHpux Tpunenb CMSArYMA MO3ULMI0 NPeALecTBEHHUKA,
Npeanioxus B3aMeH HeorpaHWYeHHOMY BOJIOHTAPU3MY [OCYAAapCTB WX OOLLyl0 BOJIIO, CO34Al0LLyH0
MeXayHapoaHoe npaBo®,

Bce xe Ha pybexe XIX—XX BeKOB nopaxeHue mMetadu3vky eCTEeCTBEHHOIO Mpasa B MPOTMBOCTOAHUM
C NO3UTUBM3MOM He Obl1I0 CTO/Ib O4EBMAHO. TeM He MeHee B 1926 rogy npeobnajarolive HacTPOeHUs
Bblpasuia ameprkaHO-MeKCHKaHcKas koMuccus, paboTtaswan B 1924-1934 rogax no crnopam B CBA3N C
MeKCUKaHCKOI peBostoLueii:

EcTecTBeHHOE MpaBo MO0 6bl 6biTb MOME3HLIM KaKUX-TO TPW CTOMETUSI Hasag Npu CO34aHWU HOBOMO MpaBa Hauwid, v
KOHLENLMS HEOTHEM/IEMbIX NPAaB YesioBeKa M HApPOAOB Mor/ia 6bl 0340PABMBALOLLE MOBMUSATL KakuX-To 150 neT Hasag Ha
pasBUTE COBPEMEHHOI [AemMoKpaTuM Mo 06e CTOPOHbI OKeaHa; OAHAKO 3TV KOHLENUMM OKasasIMcb HECOCTOSITENbHbIMM

3apoXAeHne MeXAyHapoAHO-NPaBoBOV MbICNW Stricto Ssensu CBA3bIBAKOT C MMeHamyn PpaHcucko fe Butopun (1486-1546),
®paHcurcko Cyapeca (1548-1617), Anbbepumko XXeHTnnm (1552-1608). MoapobHee 06 3tom cM.: Koskenniemi M. To the Uttermost
Parts of the Earth: Legal Imagination and International Power, 1300-1870. Cambridge : Cambridge University Press, 2021. P.
117-347, 679-682; Grewe W. G. The Epochs of International Law. Berlin ; New York, 2000. P. 28-29, 187-196, 503-510. Oco60
OTMeYY KpUTUKY «Muha rpoLMaHcKoi Tpaauumm» 06Lenpu3HaHHOro OTLa-0CHOBATE A HayKM MeXAyHapoaHoro npasa yro Mpouus
(1583-1645) HemeLK1M UCTOPUKOM Bunsrensmom Mpesa. Cm.: Ibid. P. 192-194.

22 [locTYMHO  KpW3WC MO3WTMBM3MA WAMlocTpupyeT .  HwiimaH, aHanMaupylowas nNepeocMbiClieHne  MexX/ayHapoaHoli
npaBoCy6bLEKTHOCTM U MeCTa YesioBeka B MexayHapoAHOM npase B Tpyaax Jxeiimca Bpaiiepnu, MaHca Kenb3eHa n XXopxa Ccens,
4yyTb No3xe Xepla flaytepnaxta — upaeiiHoro BfoxHoBuTenst HiopHbeprckoro TpubyHana. Cm.: Nijman J. E. The Concept of
International Legal Personality: an Inquiry into the History and Theory of International Law. The Hague, 2004. P. 115-131, 297-325.

% TMpodpeccop Maiikn Bya, OTKpbiBas CBOW 06LWmii Kypc Ha JleTHeli LuKofe Mo MexAyHapoAHOMY MpaBy MOCKOBCKOrO LleHTpa
MeX[yHapoaHbIX ¥ CpaBHWTENbHO-NPaBOBbLIX MccnefoBaHWii B asrycTe 2020 roga, 3asBW/, UTO, BOMPEKW [OKTPUHASIbHOMY
pasHoo6pa3ntd U OOGLEKTUBHOM CMaboCTM TPaAWMLMOHHOMO MO3MTUBU3MA, OO0 NPaKTUKYOWWUIA B MeXAyHapoaHO-NPaBoOBOM
o6nactn Jo/MmKeH octaBaTbCsA B NepByt0 ouvepedb nosutusuctom. CMm.: Wood M. International Law in Practice /| Courses of the
Summer School on Public International Law. Vol. 11. Moscow, 2022. P. 14-16. URL:
https://iclrc.ru/storage/publication_pdf/SSPIL-2020_11_Sir-Michael-Wood_1649164344.pdf (accessed: 25.03.2023). AHa/IOTNYHbIN
noaxon — B oTBeTe PeHe-)XXaHa [tontoun, Kputuka 6e3anstepaTviBHOrO No3WTUBM3MA, B UHTEPBLIO AHTOHMO Kaccese. CMm.: Cassese
A. Five Masters of International Law: Conversations with R-J Dupuy, E Jiménez de Aréchaga, R Jennings, L Henkin and O
Schachter. Hart Publishing, 2011. P. 20. Cm. Takke: MaTepuasibl CUMMNO3MyMa, NOCBSLLEHHOTO 3HAKOBOW cTaTbe pocnepa Bans un
KpuTuke nosmtmemaMa B XXI Beke: Prosper Weil, «Towards Relative Normativity in International Law?»: Symposium, American
Journal of International Law, March 2020. URL:
https://www.cambridge.org/core/journals/american-journal-of-international-law/ajil-unbound-by-symposium/prosper-weil-towards-rela
tive-normativity-in-international-law (accessed: 25.03.2023); Weil P. Towards Relative Normativity in International Law? // American
Journal of International Law. 1983. Vol. 77. Ne 3. P. 413-442.

2 Nlokca — OO6LLEeNpPUHATLIA HOPMATUBHBIA 06pa3 MbIC/KM, OGLIENPU3HAHHOE MHEHUE, KOHBEHLMOHA/IbHOE 3HaHWe. CM., Hanpuvep:
Braidotti R. Ibid. P. 104. Co3gaTenb yyeHuss 06 anucteme Mwuwens ®yko onpedensn ee kak «“annapar’, KOTOpblA genaet
BO3MOXHbIM He OTAefIeHVe WUCTUHHOMO OT JIOXKHOrO, a OTAENEeHUe OT TOro, YTO HEe MOXET ObITb OXapakTepu3oBaHO B KayecTse
HayuHoro». Cm.: Foucault M. Power / Knowledge: Selected Interviews and Other Writings 1972-1977. New York : Pantheon, 1980.
P. 197.

% Bunucos B. Ykas. coy. C. 78-79.

% MexayHapoaHUKN TOTO BPEMEHW, OTYAsHHO Geryluye OT OnasibHON MEeTathu3nKy NPeXHEN PUCTIPYAEHLMM, HEe MOTIM CMUPKTLCS
C NpucBoeHHbIM K. OCTMHOM BCEMY MeXZAyHapOoAHOMY SIp/IbIKOM «MO3UTUBHON Mopanu» (aHrn.: law of positive morality). Cm.:
Austin J. The Province of Jurisprudence Determined. London : John Murray, Albemarle Street, 1832; cm. Takxe: Hall S. Op.cit.
P. 274-276, 279-284; Portmann R. Legal Personality in International Law. Cambridge : Cambridge University Press, 2010. P.
57-62.

27 Jellinek G. Allgemeine Staatslehre: Manuldruck. 3rd ed. Heidelberg : Springer Berlin, 1914. P. 377.

2  Grewe W. G. Op.cit. P. 505-506; 0 Bapuauusax paHHEro MeX/AyHapoAHO-NPaBoBOro0 MO3WTMBM3MA B TpakTOBKax Kapna
thoH lepbepa, Maynsa NabaHga, Kapna Bepréoma, Kapna BuHgutra cm.: Portmann R. Op.cit. P. 57-62.
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B KAYeCTBe [0/ITOBPEMEHHOI0 OCHOBAHMUSI HALMOHA/ILHOMO WM MEX/AYHAPOAHOIO Npasa W He MOTYT CETrOfHS 3aMEeHUTb Hu
MO3UTVMBHOTO HALMOHA/ILHOTO MpaBa, HW  MO3UTUBHOTO  MEXAyHapoAHOro Mpasa, NPU3HABAEMOTO HaLMAMU U
npaBUTeNILCTBAMU MOCPEACTBOM MX aKTOB U 3asIB/IEHNI®.

COBpEMEHHUK NPUBEAEHHOW MO3MLMK W NOcnefoBaTtesbHblii NPOTUBHUK 3TaTn3ma [hkelimc Bpaiiepnn
KpuTukoBau1 wmnaen 3mepa fe Barrtensa, runeptpodupoBaBLlUEero He3aBUCMMOCTb rocygapcresa U
CaKpasIM30BaBLUETO €r0 UCK/oUNTENbHYI0 CyGbekTHOCTL. MMeHHO 3. ge BatTeslb B uncie NeEpPBbIX
060CHOBa/T HanuuvMe Yy rocygapcTeBa MeXayHapogHO-NpaBoOBOro HamepeHus (dpp.: entendement) wn
co6cTBeHHOI Bonu (chp.: volonté propre)3.

MosutuBncTbl XIX — Havana XX BekOB nowsv eue ganbwe: OTTo oH MMpke B pamkax CBoOel
OopraHM4yeckon Teopun pendmnumpoBasl, To ECTb MaTepnann3oBas, rocyaapcTBo: U3 abCTPakTHON LLEHHOCTMH,
rereneBckoro A6coMoTa M 0GBLEKTUBHOW MCTOPUYECKOW [AaHHOCTM — «nocTynu Bora Ha 3emne»®? —
rocyapctBo MNpeobpasnsiocb B peasibHyl, OcA3aeMylo CybCTaHuuio, HaLENEeHHYH TefloM U AyxXoMm, a
«OOLLECTBEHHAsA >KM3Hb [CTaHOBMAACb] [KU3HLKO] BbLICLLIETO MOpsAAKa, K KOTOPOA MpUCOeanHARTCA
VUHAVBUAYaASIbHBbIE XU3HW»3, [pyroii Hemeukuid dounocodd-ny6nnumct ®paHy, KOHCTAHTUH B YYeHUM O
husuo/102UU TOCYAAPCTBA pacCcyXaasn O ero 6GonorMyeckol «K1U3HU», «PU3N0MN0TMYECKMX 3aKOHaX», «Tefe
Kak caMO6bITHOM LEfIoM» U CBA3M C «3emneli»®. Bona u 6Goronogo6Has TenecHocTb — MNpexae
B XpUCTMAHCKOW [OrMe  YHWKa/lbHOe CBOWCTBO 4Ye/ioBeKa, OObBSCHAKOLWEE €ro [PexoBHOCTb U
OTBETCTBEHHOCTb Ha CTpawHoM cyge. Tenepb Xe B KOHCEHCYa/IMCTCKOM BapuaHTe no3uTUBM3MAa BOJIA
aTpubyTmpoBaHa  rocygapcTBy, a B MeXAyHapo4HO-NpaBoBON  cdiepe  Jaxe  y3ypnuposaHa WU
MOHOMOIN3MPOBaHa UM: rocyapCcTBEHHAsA BOSA CO3LAET MeXAyHapoaHOe NpaBo 1 ero cyobLEeKTOB, a NoToOMy
I0PUANYECKU 3HAUMMA NNLLL OHa®®.

B npaBoBOM MO3MTMBU3ME FOCY4ApPCTBO HE MPOCTO SBWO Ce6SA B KadecTBe CyOGCTaHLMU BbICLUETO
nopsigka: OHO BbITECHW/IO YesioBeKa N3 061acT MeXAyHapOA4HO-NPaBoOBOro, 3aMeHW/10 ero cO60i, NPUCBOUB
cebe aHTpPOMOMOPHY NA0Tb U Aylly: counanbHoe (NMO3UTMBHO-NPAaBOBOE) 0O0BLABNEHO NPUPOAHbIM (a
MOTOMY €CTECTBEHHbIM, pasyMHbIM W 6e3a/ibTepHaTUBHbLIM), @ MPUPOAHOE XULLHWYECKU MOr/0LLEHO
counanbHbIM®, V3rHaHHbIA TakMM 06GpasoM Ha MeX/yHapOoAHO-MPaBOBble 3aBOPKU YE/I0BEK MOMHOCTLHO
NoAYVHEH rocyaapcTBy, yNoAo61eHHOMY YEST0BEKY.

3. Mo3UTMBM3M 1 NPOM3BOJIbHbIE NOMIUTUKA CYOHEKTHOCTU

CnocobHO Nn MexAyHapoAHOe NpaBO HaKOHEeL, 06paTWTb CBOW B30p Ha TeX, KOro CTO/IbKO BPEMEHM He
3ameyas10? ECTb N TOMY OHTO/MIOrMYecKMe, KOHUenTyasibHble, nonmtudeckne npensatcrena? CraHet v
NpaBo KaKMM-TO MHbIM, €C/IM NPEe0A0EET BbI3BAHHYHO NO3UTMBU3MOM CEMNOTY?

[naBHOe, ecnn He eAMHCTBEHHOE, NMPENATCTBME K MPO3PEHMI0 — NPaBOBOA MO3UTMBU3M, NMOPOAMBLLNI
y4eHne o cyOGbekTax npaea Stricto sensu. Hackonbko npeAcTaBieHns 0 NpaBOCYyObLEKTHOCTN OOYC/TOB/IEHbI
NMO3UTUBUCTCKMM MOHUMaHMEM MpaBa, HACTO/IbKO OHW HeobxoguMmbl ANs Hero: 6e3 CTporo Teopun
CyO6bEKTHOCTM He OyaeT no3vMTuBM3Ma, a B OTCYTCTBME MOC/IeAHEr0 HEeT HaAo6HOCTM BOMKOHTAPUCTCKM
oyepumBaTb Kpyr MpUMBUIETMPOBaHHbIX YYACTHUKOB OTHOLLEHWI 1 3a60T/IMBO 06eperaTb UX CTaTyc OT ApPYrux,
Xenawuwmx 3anosyyntb NpaBoBoOe Mpu3HaHue. «J/IMYHOCTb MpaBa HapoaoB» (naT.. persona jure gentium)
BBEAEHa B HayuHblii 060poT loTdhpmaom JleinbHuuem (1646-1716). ABTop Teopunm O MoHagax (MPOCTbIX

% North American Dredging Company of Texas (USA) v. Mexico. Decision of 31 March 1926 // Reports of International Arbitral
Awards. 1926. Vol. IV. § 12. URL: https://legal.un.org/riaa/cases/vol_IV/26-35.pdf (accessed: 25.03.2023).

30 «BaTTeNb HaHec Mex/ayHapoAHOMy npaBy Ylep6, KOTOpbIi elle NpeacTouMT KomneHcupoBaTb». CM.: Brierly J. L. The Law of
Nations: an Introduction to the International Law of Peace. Oxford : Oxford University Press, 1964 [1928]. P. 31-33; cm. Takxe:
Brierly’s Law of Nations. 7th edition / ed. by A. Clapham. Oxford : Oxford University Press, 2012. P. 39-40. . HuiimaH k uncny
CTOPOHHMKOB TakoW e OueHks Hacnegus BatTrens oTHocwuT ronnaHAckoro topucta KopHenuca BaH donnenxoseHa. Cw.:
Nijman J. E. Op.cit. P. 136.

81 Cwm.: Portmann R. Op.cit. P. 35-37; cm. Takxe: Vattel E. de. Le Droit des Gens, ou Principes de la Loi Naturelle, appliqués a la
Conduite aux Affaires des Nations et des Souverains. Washington : The Carnegie Institute of Washington, 1916.

%2 Hegel G. W. F. The Philosophy of Right. 1967. P. 279, 285.

% Gierke O. von. Das Wesen der menschlichen Verbande. 1902. P. 10.

URL: https://www.digitale-sammlungen.de/de/view/bshb11127177?page=20 (accessed: 25.03.2023).

3 KoHCTaHTMH ®. O6wue Hayana cpusuosozuu 2ocydapcmsa | nep. ¢ Hem. M3g. 2-e. M. : KHuxHblii oM «/IMBPOKOM», 2012
[penpuHT n3ganus 1870].

% O Bone u JOCTOMHCTBE cM.: ToncTbiX B. J1. PeHeccaHcHoe MoHUMaHue oCmouHCMBa U e2o B/USIHUE Ha COBPEMEHHYIO KOHUEMYUIO
npas uvesnoseka // MpaBoBegeHne. 2016. Ne 2. C. 48-61; ApaHosckuii K. B., KHaseB C. [. lMpasneHue npasa u npasosoe
20cydapcmso 8 COOMHOWEHUU 3HaKoB u 3HadeHul. M. : MpocnekT, 2016. C. 35-40;

% B. laTyp Ha3bIBa1 KOHCTPYKTbI «06LLECTBa» U «NPUPOAbI» B MOLEPHUCTCKON KapTiHE MUPe «ypoALamMun-61nsHeLamy, co3faHHbIMY,
yTobbl 3a4ylWNTb CaMy BO3MOXHOCTb CO6OMpPaHMsa KonnektuBa» (KOMEKTVBLI, MO JlaTypy — a/ibTepHaTUBLI anpuopHbIM
counasibHbIM CTPYKTypaMm), 3ak/ioumB: «Bcref 3a npupodol [O/MKHO YWATW OOLECTBO... MOHATUS “06wjecmso” wn “npupoda’ He
ONUCbIBAIOT Chep peasibHOCTU, — 3TO ABa KosnekTopa, npuayMmaHHbix B nape B XVII Beke». CM.: Jlatyp b. Yka3s. cou. C. 155, 230.
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HefeMMMbIX CybCTaHUMAX) Nepenoxunn npeactaBneHus O eAVHUYHO-UCXOAHOM Ha Matepuan jus gentium:
ero persona «HageneHa nybnnyHoin csob6oaoli, a NOTOMY He MoAYMHEHa NMOKPOBUTENLCTBY WM B/IACTU KOTO
6bl TO HX 6bI/10 M cama no ce6e BOMOLLAET BNacTb BOWHbLI 1 MUpa»®’,

B cBoeii ngee I. JleibHUL, PYKOBOACTBOB&/ICA HE TOJ/IbKO Hay4YHbIM UHTEPECOM, HO W MOAUTUYECKUMMU
COOBOpaXeHMAMMW. YUeHblii OKOMNO MonyBeKa CAYXW NPy ABOPE repMaHckux npuHueB, B XVII-XVIII Bekax
OTCTauBaBLUMX NPaBO Ha TeppuUTOpUMas/ibHOE BEPXOBEHCTBO M BbICLUEE MNOAUTUYECKOE NPencTaBUTe/bCTBO
B OTHOLUEHUAX C umnepartopom CBsLLEeHHON PyMCcKolii nvmnepum n dpaHuy3ckuMy MoHapxamu. KoHuenuust
CyGbEKTHOCTU Mpu3BaHa Gblnia NerMTMMMpoBaTh TakMe MPUTS3aHna BAUSTESIbHbIX NaTpoHoBE. PoxaeHHoe
ONS uernein nonTMYEecKoro NpoTMBOCTOSHMS, YYeHne 0 cybbekTax npasa v Bnpeab Oyaer Mcnosib30BaTbCs
KakK MHCTPYMEHT MoALEPXaHUSA BacTu M MOAYMHEHMS. B 3TOM CMbICNe YMECTHO pacCyXAaTb O pasHbIX B
3aBMCUMOCTU OT COLMA/IbHO-UCTOPUYECKOTO WM MNOSIMTUYECKOr0 KOHTEKCTOB 0/IUMuKax CybbekmHocmu,
ochopMnsOWMX NpeacTaBNeHnss M BAACTHble peLleHWs OTHOCMTENbHO Kpyra CYLUHOCTER, noanexalimx
3awuTe B npase.

B cBeTe NonuTuK cyGbEKTHOCTM MHaue NpeAcTaloT BO3PaXEeHUS KPUTUKOB paclUMpeHns ee Hocutenei ¢
OTCbIIKAMW K MNpupofie npaBa, 3APaBOMY CMbIC/y, pasymMHOMY nopaaky®®. Takoit Guonornyeckuii
[ETEPMUHN3M, COEAUHEHHbI CO CUMEHTU3MOM, U BAOXHOB/IEHHbII UMW NPaBOBO NO3UTMBU3M — YA0OHbIE
«yNakoBKN» A1 NPETBOPEHNS BONMIOHTAPUCTCKMX PELLEHUI U pa3HOro poga nosmTuk nog BUAOM «34paBoro»,
«HOPMaJ/IbHOT0», «eCTECTBEHHOro». «Obeperas» 0T MeTagIN3nKN 0OGbEKTUBHLIX YHUBEPCA/IUI 1 anpUOpPHbIX
NMOCTPOEHWIA, MOAOBHbIE TEopuM SKOObl MOAYMHAKT HAC JIOTUKE «XOMNOAHbIX (DAKTOB» U «COLMa/IbHOrO
06bsicCHeHMsA». OpHako B. Jlatyp yBelleBasl. «Mbl AO/HKHbI MOMHWUTbL, YTO OblTb (pakTOM — 3TO He
“eCTeCTBEHHbIN” MOAYC CyLlecTBOBaHWSA, @, Kak HW CTpaHHO, aHTponomopcusm». [lo ero MHeHwuto,
«COoUManbHble Haykn CKIOHHbI co3daBaTb 6onee SApkyl uUMuTaumio 6neknoid u nycToii cdepbl Hayku,
3amno/IHEHHOW HEOCTOPUMbIMU haKTaMM 1 XKECTKON LieNbo NPUYMHHO-C/IeACTBEHHbIX CBA3Eei»“.

PyKOTBOpPHOCTb ~ MEXAyHapOoAHO-NPaBOBOrO  AUCKypca MeTKko onucaHa MapTttu  KockeHHuemu
BKOHCTPYKLUWN NPaBoBOro BOO6paxkeHus (aHrn.: legal imagination) — «opMbl UHCTUTYLIMOHATN3MPOBAHHOIO
OelicTBUSA, UCNOSTHAEMOro NOCPeACTBOM aBTOPUTETHOIO MCNOSb30BaHUA A3blKa B KOHTEKCTE MPOTUBOPEUNIA».
BaxHelilleil TEXHUKOI Takoro B006paxxeHusl BbICTYNalT Tak Ha3biBaeMble Noaenku (dp.: bricolage)**. OanH
M3 MNonynsipHbIX cnoBapeii hpaHLy3CcKOro s3blka TOSKYeT «bricolage» Kak «WHTENNeKTyaslbHbli Tpyqd B
chopme umnposu3layuu, NOAUYMHEHHO 06cmosimesibcmBaam»*?. B Takoli TpakToBKe MeXayHapoAHO-NPaBOoBOiA
OVNCKYPC NpPeacTaeT MHCTPYMEHTOM paspeLleHnss NosIMTUYECKNX pasHOracuii ¢ Lesbio COXpaHeHWs BNacTu
OOHVX W NOAYMHEHUS Apyrux. [locTuraercst 3T0 NyTEM KOHCTPYMPOBaHWS U IETUTUMAaLMN NMPaBOBbIX UANOM
Kak aBTOpUTApHbIX A3bIKOBbLIX CPeAcTB*; npuuemM Takas pa6oTa BefAeTcs LesieHanpaBieHHO, 0CO3HAHHO, C
YYETOM KOHTEKCTa W Xeslaemoro pesynbsrata. PasyBepuBLUMCh B NPeOfONEHUN LUMKINYHOCTU U 3aMKHYTOCTM
MPaBOBOI apryMeHTauun B ee Nepexofe OT anosioruu K yTonuu u o6paTtHo*, M. KockeHHWeMM «caascs»:
MO3UTUBHOE NMPaBO TBOPWT YE/I0BEK, Yallle BCEro He Camblii YECTHbIN, aKKypaTHbI 1 AOCTOMHbIA*.

3 Leibniz G. W. Codex Juris Gentium diplomaticus // Leibniz Political Writing / ed. by P. Riley. Cambridge : Cambridge University
Press, 1989. P. 175.

% Ycunus repMaHckoro domnocoda B 3Toli YaCTU YBEHUYIUCh YCMEXOM: Kak MUHUMYM U3BECTHO O BAUSHWW uaeii Neii6Hnua Ha xof,
MUpPHBIX NeperoBopos B HelimereHe B 1677-1679 rofax B 6bITHOCTb NpU ABOPE NpuHUa BpayHwwseiir-NitoHebyprckoro. Cm.: Jones J.
W. Leibniz as International Lawyer // British Yearbook of International Law. 1945. Vol. 22. P. 1-10.

% Hanpumep, B uncCne K/HOYEBLIX apryMEHTOB MPOTMB MpW3HaHWsi CyGbEKTOM MexAyHapoAHOTo MpaBa crepBa MeXAyHapoAHbIX
opraHusauuii, anos3xe u U3NYECKMX /UL, B COBETCKOW [AOKTPUHE MeXAyHapoAHOro mpasa MprvBOAMIACL MMEHHO cama CyTb
MexyHapoJHOro npasa, $KOObl CyLUEeCTBYIOLLEro WCKIIOUMTENIbHO B 3TATUCTCKON napagurme. Tak, J1. A. MomxopsH
npegynpexgana, 4to npu3HaHne MexayHapofHbIX OpraHv3aunii cybbekToM MeXAyHapoAHOro npasa MOCATHET Ha YCToM
MexpgyHapogHoro npasa: «[lonbiTkn npuceoute OOH 1 Tem 6onee ApyrM MeXAyHapofHbIM OpraHu3auusM cratyc cybbekra
MEXAyHapoAHOro rnpaBa YMasiAloT CyBEPEHWTET rOCyAapCTB U MPUaloT MEXIOCy[apCTBEHHbIM OpraHusaumsM Xapakrep
“BHELLHerocyapCTBeHHbIX” UK Aaxe “CBepXrocyAapCTBEHHbIX” opraHoB». CM.: MomkopsiH J1. A. OCHOBHbIe npasa u 0b6si13aHHoCMuU
2ocydapcms. M., 1965. C. 32. B coBeTCKOM Knaccmyeckom «Kypce MexayHapogHOro npasa» B 6 Tomax B ToMe | 3asBnsnock: «Kak
TONbKO rocyfapcTea NpefocTaBsAT MHAMBUAY BO3MOXHOCTb 06Xasi0BaTb MOCTAHOB/IEHWS CBOMX FOCYAAPCTB B MEXAyHapOAHOM
opraHe [4TO TOrAa CBA3bIBA/IOCH C MPU3HAHWEM Cy6GLEKTHOCTM 4enoBeka], rocyAapcTBO NPEeKpaTtuT CBOE CyLUeCTBOBaHWE Kak
npaBoBOe COOOLLECTBO C MO/HLIM caMoynpasnieHnem». CM.: Kypc mexdyHapooHoeo rnpasa. B 6 T. T. 1. M., 1967. C. 166.

4 flatyp B. Ykas3. coy. C. 350.

41 Koskenniemi M. Op.cit. P. 2-8.

42 Le Robert Collége. Paris, 1997 (kypcuB Moii. — M. /1.).

4 OnvcaHve MCTOpUM MEXAYHapOLHO-NPaBOBOW MbIC/IM M. KOCKEHHMEMU CTPOWUT BOKPYr ABYX 6a30BbiX UAel — CyBepeHuTeTa u
COO6CTBEHHOCTW. 10 €ro MHeHuo, MpaBoBble WAVMOMbI pellalT ABe 3agauun: 1) paspaboTkm KOHCTUTYLMOHHON apXuTeKTypbl,
O[JHOBPEMEHHO YCTaHaB/MBalOLWEN U orpaHUyMBatoLLEll CyBEPEHUTET, 2) onpedeneHne n pacnpegesneHve npas COOGCTBEHHOCTY,
nexatymx B OCHOBE CTPYKTYPHbIX Mepapxuii, B paMkax KOTOPbIX CyBepeHUTeT 1 nposiensiet cebsi. Cm.: Koskenniemi M. Op.cit. P. 11.

4 Koskenniemi M. From Apology to Utopia: the Structure of International Legal Argument. Reissue with a new Epilogue. Cambridge :
Cambridge University Press, 2005. P. 17-23.

4 C TaKoit xe HenpuHyXAeHHOCTbI0 BpyHo JlaTyp paccyaaeT o0 NpoM3BOACTBE 3HaHMS NyTeM (Nepe)cOopKM COLMasbHOIO B «OTYeTE»
nccnegosartens, yalle Bcero TekctoBoM. Cm.: Jlatyp b. Yka3. coy. C. 171-197.
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Kpyr cybbekToB MexayHapo4HOro npaBa, B MNO3UTMBWUCTCKOM K/KOYe ONpefesieHHbI  «npupogoi»
perynnpyembix OTHOLLUEHWI, B XPOHO/IOTMYECKOM pa3pe3e OKa3blBAETCHA HE TO/IbKO M3MEHUMBbLIM (YaLle BCcero
CTPEMSACH K pacliMpeHuno), HO 1 HecTabu/bHbiM. Kak B XIX Beke Nuwunan YesioBeka npuBUIErnn «6biTb» B
MeXAyHapo4HOM npaBe, Tak e, NyCTb U He 6e3 COXHOCTEN, ero TyAa BepHy/IM BO BTOPOW MOM0BUHE XX
Beka. VI To s aTo Kanpusbl «NPUPOLbI» MEXAYyHapoAHOro npasa, To /i 6aHasbHbIA BOMOHTAPU3M JINLL,
NPUHUMAIOLLUX PeLLeHus.

Yuenne o npase /[lpeBHero Puma — ratio scripta COBPEMEHHOI opucnpyaeHummn®® — xora u
He 3Ha10 MOAEPHNUCTCKOro cybbekTa npasa, BCe Xe pacrnpoCTpaHsa/och Ha pasHble CYLLHOCTU, B TOM Yucie
He-yenoseueckne. Tak, pumckuii opucT Ynabnuad (Il Bek Hawen apbl), npusHaBas 3a ius gentium posnb
obLyeyenoBeyeckoro ius naturale, B nocnegHem Buaen npaso, o6Liee A5 BCEX XMBbIX CYLLECTB: «MpaBo
HapOoLOB COG/MOAAIT BCE /IOAM... B TO BPEMS KAK €CTECTBEHHOE NPaBo — O6LLEE A/IS BCEX XMBOTHbIX».

Camo ppeBHepUMCKOe jus gentium, pOXAEHHOE Kak NpaBo MHOCTPaHUeB (NeperprHoB), NepBoHaYasibHO
6bl10 6MKe K TOMY, UYTO CerofHs HasblBaeTcs 4acTHblM npaBoM. OfHako 3TO He MoMeLlasio ero
CTpeMUTeNbHOI 3BOOLUN CrepBa B CTOPOHY MpaBa 06Lye4eioBeHecKoro kak npaBonopsiaka Bcex Hapoaos
n Oonsa ecex mogel (o0Tcoga ecTecTBEHHO-NPaBOBble OCHOBAHUSA CpPefHEeBEKOBOro jus gentium), a nosxe
TpaHcdopmauuy B Npaso Ny6ANUYHbIX OTHOLLEHWIA MEXY NOMUTUYECKUMI 06pa30BaHNAMN™E,

Venpgop Cesunbekuii (VI-VII Beka) otnmyan ius naturale divinum, obliee ansi Bcex NpUpoaHbIX CYLLECTB,
OT 4esiogeueckux (hopM rnpaeonopsigka — ius civile n jus gentium*®. ®oma AKBUHCKWIA (1224-1274)
06BbSACHAN iUS gentium Kak NPOAYKT YesIoBEeUYecKoi UcTopun B OTAMuMe OT jus naturale®. MHoro no3xe, Ha
3ape KOoHUenTyanusauuyM rocyfapcTBa Kak CamMOCTOATENIbHOW, AenepCoHUULMPOBAHHOW CYLLHOCTH,
npeacTaBuTeNlb CaslaMaHKCKOM LWKonbl Juero ge Kosappy6uac-u-fleiiBa (1512-1577), nocnegosatesib
yyeHns ®paHcucko fe Butopua, onpenenssn ecTecTBEHHOE NPaBo KakK «MHCTUHKTUBHOE», «obLlee AN BCex
XKUBOTHBIX»®L,

He 6onbLuei nocnefoBaTe/lbHOCTLI0 OT/IMYanachk MexayHapoaHas npakTvka U nocsie Toro, Kak NpaBoBoi
No3UTUBU3M, CY/IMBLUWI ONpefeneHHOCTb B MPaBOBbIX OLEHKax, YTBEPAWICA B KayecTBe LOMWHUPYIOLLEN
METOLO/IOTNYECKMIA 1 HIOPUAMKO-TEXHOMNOMMYECKOM ONTUMKW. B KnaccMyeckom nosutueuMame CyObekT
paccmatpvBaeTcsl B KayecTBe MOAUYMHEHHOTO NMPaBOMOPSAKY, CO34aBAeMOro CyBepeHom®. MepbepT XapT B
yucne OCHOBaHW npaBa YyKasblBasl MNOAYMHEHWE O6biBaTens NepBuMYHbIM - NpegnucaHuaM  (aHrn.:
obedience)®®. Taknx MNoA4YMHEHHbIX Cy6bLEKTOB MMen B Buay W koH OCTWH, BbiCTpauBasi CBOK TEOpUIo
MO3UTMBHOIO MpaBa KaK CUCTEMY «MPUKa30B, 06s53bIBAOUX 4YENOBeKa WM JOAENR Nn 06SA3bIBAOLLMX
BO3JepXaTbCA OT ONnpefesIeHHOro NoBeAeHUs», NPUYEM «3HauYUTeNlbHasa YacTb O6LLEeCTBa UMEET MPUBBIYKY
MOAYMHATLCS UIM NOBMHOBATLCS KOHKPETHOMY 1 OGLLEMY BbILLECTOSILLEMY [CYBEPEHY]...»%*.

B Takom klue BbICTpoeHa no3uvumsa MoCcTosHHOW nanatbl MeXAyHapoAHOro npasocyaus (oasiee —
MM, MNanata) no cnopy 06 yrofIoBHOM topucamkummn mexay dpaduueii n Typuueid B 1927 rogy. HassaHHas
Mo UMeHN dpaHLy3CKoro cyaHa copmMysna Jlotoca — AorMa MexayHapoLHO-NpaBoBOoro no3nTMBM3ma:

MexayHapogHble MpaBo Perynvpyetr OTHOWEHWS MeXAy He3aBUCUMbIMK rocygapcTBaMu. HopMbl  3TOro  npaea,
obs3atenbHble A1 rocyfapcTB, Takum 06pa3oM, MPOUCTEKAT M3 UX COOCTBEHHON M CBOOGOAHON BOMU, BbIPaOKEHHON
B KOHBEHLMSIX N 06bIKHOBEHUSIX, BCEOOLLE NMPU3HAHHBIX B KQUECTBE 3aKpen IsoLMX NPUHLUMALI Npaga...>

Ewe B 1924 rogy no utoram paspelleHus cnopa mexay [peuvein n BenvkobputaHuein o nasecTUHCKUX
KoHUeccusax [Manara 3akpenuna Apyryro BavkHYO (opmysny, MNo3Ke HasBaHHY MO VMMEeHW TrPeyvecKkoro
npeanpvHumarens MaspoMmMartmca (O4HOro M3 Y4aCTHWKOB KOHGMKTA). [eno kacanock AMnioMaTuyeckoi

4 Lesaffer R. Argument from Roman Law in Current International Law: Occupation and Acquisitive Prescription // European Journal of
International Law. 2005. Vol. 16. Ne 1. P. 33, 37, 57.

4T Greene R. A. Instinct of Nature: Natural Law, Synderesis, and the Moral Sense // Journal of the History of Ideas. Vol. 58. 1997. Ne 2.
P. 173-198. URL: https://doi.org/10.2307/3653865 (accessed: 25.03.2023).

“  Bonee nogpo6HO 06 Hacneauu ius gentium B MeXayHapoAHOM nMpase cM., Hanpumep: Lesaffer R. Roman Law and the Intellectual
History of International Law // The Oxford Handbook of the History of International Law / ed. by A. Orford, F. Hoffman. Oxford :
Oxford University Press. 2016. P. 41-45.

4 Koskenniemi M. To the Uttermost Parts of the Earth: Legal Imagination and International Power, 1300-1870. Cambridge :
Cambridge University Press, 2021. P. 75-76.

0 Ibid. P. 84-85.

5L Ibid. P. 127.

52 B 3TOM CMbIC/IE MHOFO€ FOBOPUT 3HAYEHWE aHI/IMIACKOTO Subject — 3T0 N «CyOBEKT», N «MOAUNHSATL>.

% Hapsigy C NpWHSTMEM BTOPUYHBbIX MPEeAnMcaHuii (0 MpU3HAHWU, U3MEHEHWWM U agbloguKaumuu) oMUMaIbHBIMK aUUamMi (aHr.:
acceptance). Cm.: Hart H. L. A. The Concept of Law. 3rd edition. Oxford : Oxford University Press. 2012 [1961]. P. 166—118.

% Austin J. Op. cit. P. 29, 166.

% PCIJ. The Case of the S.S. “Lotus” (France v. Turkey). Judgment of 7 September 1927. § Ill.
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3aWnTbl U NOCNEACTBUI BbICTYN/IEHWST OAHOMO T[OCYAApcTBa MNPOTMB APYroro B MHTEpecax CBOEro
rpaxgaHuHa:

MepBOHaYaslbHO CNop Obl1 MEXOy YacmHbIM /IUYOM U 20CydapcmsoM... To3xe cnop nepeLlen Ha HOBbl ypOBEHb —
MeXAyHapoAHOro npasa, U CTan CriopoM Mexoy 08yMsi 20cydapcmsamu. .. MNprUH1UMas CTOPOHY 0OHO20 U3 CBOUX Cy6bekmos
1 obpallalch K AUnoMaTnyecknm SencTBUsIM UAN MeXayHapoaHOW cyaebHon npoueaype B €ro uHtepecax, rocygapctso
Ha caMOM fJene 3alumliaeT cB80U CO6CMBEHHbIe Mnpasa... C 3TON TOYKM 3pPEHMS He MMEET 3HauyeHus TOT hakT, Kak B

HaCTOsILLEM fEefe, UTO [MEeXrocyAapCTBEHHBIN] CNOp NPOUCXOAMT 13 BPeaa YacTHOMY nHTepecy®®.

MMM He cocnanacb Ha NPaBoOCYOLEKTHOCTL €0 nomine, HO peydb B PeLleHn LWia O HOCUTEeNsax npas u
00513aHHOCTE MO  MeXAyHapogHoOMy npaBy W 06 wuHMumatopax W 6eHedmymapax pexuma
MeXAyHapoAHO-NPABOBON 3allMTbl — O K/acCUYECKUX [/ MO3UTMBM3MA MapKepax npaBocy6beKkTHOCTH®.
OuyeBUOHO, YeNOBEKY B TAKOBOW ObI/10 OTKa3aHo.

Ha ponrve pecatwnetMs B MeXAyHapogHOM npase dopmynbl Jlotoca v MaBpommatuica 6ygyT
onpefensTb €ro MeXrocygapCTBEHHY Npupody W MOAYMHEHHOE T[ocy[apCTBy MOMOXEHME YesloBeka.
MexayHapogHas nNpaBoCyO6beKTHOCTb BYAEeT YETKO CBSA3aHa C 0bnagaHmeM npaBaMu U 06513aHHOCTAMM MO
MeXayHapogHOoMYy Mpasy, 3aBUCMMbIMW OT BOMIU rocydapcts. OQHako B 3TOT Xe nepuog, B 1928 roay, no
Aeny O npaBe J[aHUWUICKux pabounx Ha OCHOBE MEXIOCyAapCTBEHHOTO COrMaleHns npeabsaBnsatb
TpeboBaHusa rocygapctey (Monbwe) Manata gonyctuna BO3MOXHOCTb 06palleHMst 4YacTHbIX /My, K
MeXAyHapo4HO-NPaBOBOW 3alLuTeE;

MOXHO peLUNTeNIbHO MPUHATL TO, YTO, COIIACHO MPOYHO YCTAHOBMBLUEMYCS MPUHLMMY MEXAyHapoAHOTo MNpasa,
[nonbcko-pgaHuurcknii gorosop 1921 rogal, SIBAsSCb MEXAYHApOAHbLIM COr/alleHMeM, He MOXET Kak TakoBOl Co3AaTb
npsiMble npaBa W 0GA3aHHOCTU A/1si YaCTHbIX WMHAMBUAOB. OfHAKO Henb3d OTpuuaTbh TOTO, YTO CaMUM MPEeLMETOM
MEeXJyHapoLHOrO COINaLUEHNsl, B COOTBETCTBUM C HAMEPEHWEM [OrOBapMBAILLMXCS CTOPOH, MOXET ObITb MPUHSTME
OMNpeAENEHHbIX NPaBW/, CO3JAKLWMX WHAMBUAYaSIbHbIE MpaBa U 06s3aHHOCTM [AN1S YacTHbIX Nnu], o6ecneyvBaemMble

HauMoHasIbHBIMK cyfamu®,

N xots [MManata B KadecTBe O6LIEro MpaBuia MUCKIOUMNA  (PUSNYECKUX UL, U3 MPSIMOro
MeXayHapoAHO-NPaBOBOr0 PEry/IMPOBaHNS, BCE e OHa [JOoNycTuia o6paTHoe B C/lyyae HeABYCMbIC/IEHHOTO
HaMepeHs rocyapcTs K TOMY.

UTo Morno nobyauth [lanary nepecMoTpeTb CCGOPMY/IMPOBaHHYD 4YeTblpe roga Hasafd (geno
Maspommamuca) v NoATBEPX/AEHHYI0 rofoM paHee (geno /lomoca) no3uuuio? POBHLIM CHETOM HUYETO M3
HE 3aBUCALLEro OT CyAei: HafeneHHble BMACTbl0 NPABOCYAUS /MLA MPUHAAM  Takoe peLleHue.

% PCIJ. The Mavrommatis Palestine Concessions (Greece v. UK). Judgment of 30 August 1924. § | (kypcus moii. — M. /1.).

5 O6paTuTe BHMMaHWe Ha HEepPEeLUNTENbHOCTb MEeXAYHAapOAHbIX CyAOB B OyKBA/IbHOM WCMO/b30BAHUM KaTEropuu «CyGbekT
MeXAyHapoAHOro npasa», «MexAayHapofHas npasBocybbekTHOCTb». CM., Hanpumep: PCIJ. The Mavrommatis Palestine
Concessions (Greece v. UK). Judgment of 30 August 1924. 8§ 1; ICJ. LaGrand Case (Germany v. United States). Judgment of
27 June 2001. To xe camMoe BEPHO M B OTHOLLEHUW APYTNX, UAEAHO Harpy>XeHHbIX TEPMUHOB (MCTOUYHUK MpaBa», «MeXAyHapOaHbIi
obblyaii», jus cogens, «OOLWIA NPUHLMN NpaBa»), KOTOPble HEN3GEXHO HECYT [BYCMbIC/IEHHbIE CEMAHTUYECKNE U LLeHHOCTHble
KOHHOTauun. B TO e Bpemsa Takas npakTuka NOoATBepXJaeT NOo3vLMI0 TeX, KTO npejsiaraeT BOBCE OTKa3aTbCA OT KaTeropum
(MexpayHapoaHoIi) NpaBoOCy6bEKTHOCTM B MOMb3y KOHTEKCTYasIbHO OnpefensembiX WAMOM WKW ApYrux, He O6peMeHeHHbIX
KOMIOHUA/bHBIM 1 UCKPYMUHALMOHHBIM  LUNEAGIOM TEPMUHOB («YYaCTHUK», «aKTOP», «areHT», «akTaHT»). CM. Npo oTka3 oT
kateropuun: Walter C. Subjects of International Law /| Max Planck Encyclopedia of Public International Law. § 30-31; o nycToii
kareropuu (aHrn.: empty notion) cM.: Mejknecht A. Towards International Personality: The Position of Minorities and Indigenous
People in International Law. Antwerpen : Intersentia. 2011. P. 31; o 6ecrnonesHoli kateropuu (aHrn.: useless concept): Mazzeschi R.
P. Impact on the Law of Diplomatic Protection /| The Impact of Human Rights Law on General International Law / ed. by M. T.
Kamminga, M. Scheinin. Oxford : Oxford University Press, 2009. P. 214-215; cm. 0630p no3uuuii: Peters A. Beyond Human Rights:
The Legal Status of the Individual in International Law. Cambridge : Cambridge University Press, 2016. P. 38—41. Cm. Takxe npo
HECOCTOSITENIbHOCTL KaTeropum «cybbekta MeXayHapoAHOro npasax»: Barbara C. International Legal Personality: Panacea or
Pandemonium? Theorizing About the Individual and the State in the Era of Globalization /| Austrian Review of International and
European Law. 2007. Vol. 12. Ne 17. P. 23; Soirila U. Persons and Things in International Law and «Law of Humanity» /| German
Law Journal. 2017. Vol. 18. Ne 5. P. 1169; Esposito R. The Dispositif of the Person I/ Law, Culture and the Humanities. 2012. Vol. 8.
Ne 1. P. 17-30. NMpepactaButens New Haven School B3ameH «CyGbekTa MeXAyHapOAHOro npasBa» MPeaioXUIN «ydyacTHUKa
MeXJyHapoHbIX OTHOLLEHUIi» — camble Apkve npeactaBuTeny wWwkosnbl: McDougal M. S., Reisman W. M. “The Changing Structure
of International Law”: Unchanging Theory for Inquiry // Columbia Law Review. 1965. Ne 65. P. 810-835; McDougal M. S.
International Law, Power, and Policy: A Contemporary Conception // Recueil des cours de I'académie de droit international. 1953.
Vol. 82. P. 133-259; McDougal M. S., Lasswell H. D., Reisman W. M. The World Constitutive Process of Authoritative Decision I/
The Future of the International Legal Order. Vol. I: Trends and Patterns / ed. by R. A. Falk, C. E. Black. Princeton University Press,
1969. P. 73-154; McDougal M. S., Lasswell H. D., Chen L. Human Rights and World Public Order: The Basic Policies of an
International Law of Human Dignity. New Haven and London : Yale University Press, 1980; Higgins R. Problems and Process:
International Law and How we Use it. Oxford : Clarendon Press, 1994; Higgins R. Conceptual Thinking about the Individual in
International Law /I International Law: A Contemporary Perspective / ed. by R. Falk, F. Kratochwil, S. H. Mendlovitz. London :
Westview Press, 1985. P. 476-494.

%8 PCIJ. Jurisdiction of the Courts of Danzig (Pecuniary Claims of Danzig Railway Officials who have Passed into the Polish Service,
against the Polish Railways Administration). Advisory Opinion of 3 March 1928. P. 17-18.
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Mocnepytolime 0GBACHEHNA aBTOpa TEKCTA KOHCY/LTATUBHOMO 3ak/IHYeHUst 1M TorgawHero lMpesuaeHTa
MocTosIHHOW ManaThl MEXAYHAapOAHOro npaBocyavst OUOHMCKMO AHUMAOTTY TOMBKO YCUMBAIOT OLLyLEeHUe
CBOEBO/IbHOCTM 1 PYKOTBOPHOCTM MO3ULMK:

MMM He roBopuT O TOM, 4YTO AOTOBOP Kak TakOBOW MOXET c034aBaTh NpaBa WM 0683aHHOCTV AN WHAMBWAOB BHE
Heob6xoAMMONM MHKOpNopauuM HOPM WM CBA3AHHbIX C HWMW SBMEHWI BO BHYTPEHHee npaso; lManarta Avlb roBOpUT, YTO
HaMepeHVeM [0roBaprBaloLLMXCA CTOPOH MOXET GbiTb MPUHATAE KOHKPETHbIX NpaBusl, CO3A4AWMUX npaBa u 0653aHHOCTN
N5 IHOVBUAOB U NoAJIexaline NPUMEHEHNIO HaLMOHaIbHBIMY cyaamu®®.

Kak [. AHUWMOTTV HU yBELLEeBasl POMAHTVKOB OT MpaBa MPOTMB MOCMELUHbIX BbIBOAOB OTHOCUTE/ILHO
MecTa 4YesioBeka B MEXIOCY[apCTBEHHOV cucTeme, OblI0 YXe C/IMWKOM MO3AHO: OXN1aauTb  Mbi
VHAVBWAYa/IMCTOB-HATYpa/IMCTOB He YAa/och, Beflb MHOTVE YXe Torga BOCMPUHUMaU no3vuuio Manartbl
3aKOHOMEPHOIA, CpaBeA/IBOIi 11 ONpaBAaHHoN Tpe6oBaHWsAMI 34paBoro paccyaka.

B Takoli e HeoxuaaHHON (kak MUHUMYM Ana W3paunsa) norvke paccyxaan MexayHapogHblii Cyg
(nanee — MC, Cya) B KOHCynbTaTMBHOM 3ak/odeHun 1949 roga no pgeny epagha BepHadoma®:.
PaccmatpuBas BONpoc 0 Cy6beKTHOCTY MeX/1yHapoaHoI opraHusaumm, Cy/ 3aKIoumni:

Cy6bekTbl MeXyHapogHOro npaea He 06s13ame/ibHO 00UHaKoBb! N0 NPUpoge U 06beMy Npas, U UX NPUPOAA 3asucum om
nompebHocmell mMexdyHapoOHO20 coobuwjecmsa. B TeueHue cBoOeil ucmopuu pasBUTUE MeEXAyHapOAHOro npasa 6bin10
NPOAMKTOBAHO MpeboBaHUsIMU MexOyHapoOHOU XU3HU, [NOpOoAvMBLUEN] Npumepbl AeACTBUIA Ha MeXayHapodHoW apeHe
UHbIX 06pa3oBaHuii, KpoMe rocyaapcTa®,

MexayHapoaHbii Cya, 6yATo onpaablBasiCb, YCNOKOW/T CKENTUKOB-KOHCEPBATOPOB: «...OpraHusauns —
CyOBbEKT MpaBa. 3TO He TO Xe caMoe, YTO 3asABUTb, YTO OHa SABNSAETCH rocyAapcTBOM. OYeBUAHO, YTO 3TO He
Tak...»%. Mo MHeHno Cyaa, B TO BPeMsi Kak rocyaapctea 06/1a4aoT BCeM 06bEMOM MeXAyHAPOAHbIX Npas 1
006513aHHOCTE, MNpPU3HABAEMbIX MEXAYHapOAHbIX MNpaBoM, nNpaBa W 06A3aHHOCTN MEeXAyHapOAHOiA
opraHusaLmn 3aBUCAT OT ee Leneii n yHKuMn, chopMyIMpOBaHHbIX B €€ yuypeamuTesibHbIX AOKYMEHTax u
pas3BUTbIX B MPaKTUKeE.

EfBa nn ccbiika Ha «MOTPEOHOCTM MEXAYyHapoAHOro coobliecTBa» U «TpeboBaHUS MeXAyHapoaHO
XN3HU» MOXET yo6eanTb B 06bEKTUBHBLIX OCHOBAHUSX NPUHATOIO CYAbSAMU pPeLLeHns 1 ero 06yc/i0BNEeHHOCTH
«MpUpoAOI MexayHapogHoro npasax. B gene 6pamses /lalpaHo 2001 roqa Cyay He NoOHaAo6m1och YTO Obl

TO HU 6bINO M3 NEPEUNCTIEHHOTO — «OOBLEKTUBHOE» U «COoUMasibHOE» — [/ BbiBOga 06 o6nagaHum
yenoBeka MPSIMbIMKA MpaBamMy Ha OCHOBE MEXroCcyAapCTBEHHOrO corfaweHus. B ayxe npaBoBoi
repMETUYHOCTMH, o4YeBMAHO BAOXHOB/IEHHOW Ke/1b3eHOBCKUM OO/MKHBIM (anrn.: ought),

NPOTUBOMNOCTAB/EHHBLIM Cywemy (aHrn.: is)®*, MexayHapoHblil Cya orpaHnunics popMasibHO-HOPUANYECKUM
aHa/IM30M MOSOXKEHWI MEXTOCYAAPCTBEHHOIO COrMalLeHus:

Cratbsi 36, nyHkT 1(b) 3akpennsieT o6s3amesibcmsa rocyAapcTBa Npe6biBaHUS 8 OMHOWEHUU 3adepaHHo20 auya v
npegcTasnsiemMoro rocygapctea. OHa ykasbIBaeT, YTO Mo Npocbbe 3aepaHHOoro NMua rocyAapcTBo nNpe6biBaHns 06513aHO
NPOMHDOPMUPOBATL  KOHCY/IbCKOE — YUpeXAeHWe NpPeAcTaB/sieMoro rocyfapctBa O  33fepXaHun  rpaxpjaHuHa
HesameAuTenbHo... MpumMedatensHo, uto [MyHKT 1(b)] 3aBepLuaeTcs cneaywolei hopMynmnpoBKoii: “YkasaHHble BNacTu
NPOMHDOPMUPYIOT L0, KOTOPOrO 3TO KacaeTcsi, 6e3 NPOMeAIEHUs! O €20 MPase B COOTBETCTBUM C HACTOALLMM MYHKTOM...".

% Anzilotti D. Cours de droit International. Paris : Librairie de Recueil Sirey, 1929. P. 133-134, 407-408.

8 Cwm.: McCorquodale R. The Individual and the International Legal System /I International Law / ed. by M. Evans. 2nd ed. Oxford :
Oxford University Press, 2006. P. 307, 312; Vazquez C. M. Treaty Based Rights and Remedies of Individuals /| Columbian Law
Review. 1992. Ne 92. P. 1087; Menon P. K. The International Personality of Individuals in International Law: A Broadening of the
Traditional Doctrine // Journal of Transnational Law and Policy. 1992. Ne 1. P. 163-164; Lauterpacht H. The Subjects of the Law of
Nations. Part | /| Law Quarterly Review. 1947. Vol. 63. Issue 4. P. 456—-460; Idem. The Subjects of the Law of Nations. Part Il /| Law
Quarterly Review. 1948. Vol. 64. P. 97-99.

8 ICJ. Reparations for Injuries Suffered in the Services of the United Nations. Advisory Opinion of 11 April 1949. Mpac ®onbke
BepHapoT (1895-1948) — wuBeAckuidi rpaxaaHuH, ybutbii B W3pawne B 1948 rofy BO BpeMS BbIMOSIHEHUSI MOSIHOMOYMIA
MVPOTBOPYECKOTO nocpefHuka oT umeHn OOH B pamkax apabo-u3pavsibCKoro yperynnposaHus. Hapsigy €O 3HauuTeslbHbIMU
NOIMTUYECKUMMN NOCNEeACTBUAMN CUTyaums noctasuia BONpoc 06 OTBETCTBEHHOCTU M3pawnsa 3a NpuyvHeHne Bpeaa ciyxaiiemy
OOH — mexayHapoaHOl opraHun3aLnm — 1 0 NPaBOMOYHOCTY NocnefHel NpeabaBNATbL TPe60BaHUA O KOMMNEHCaL W rocyAapcTBy.

52 Ibid. P. 7-8 (kypcuB moii. — M. /1.).

8 Ibid (kypcue Moit. — M. /1.).

% TaHc Kenb3eH HacTavBas Ha TOM, YTO MPaBO — 06/1ACTb JO/HKHOTO, & He CYLLEro (auxoToMust ought/is), a NpaBoBoii aHanu3 6onee
3ab60TNT NOCTYy/NIMPOBaHVE NPABOBOI MAEN, HEXENN NCTOPUYECKME, COLIMONOTNYECKNe UK NCUXONOrMYecKne acnekTbl PeasibHOCTU:
«Ecnn Boo6pasuTb, kaknm 06pasom cocTosHue dhakTuyeckoe npeobpasyeTcsi B COCTOSHWE MPaBOBOE, HEBO3MOXHO HATU HUYero
onpaBAbIBaloLLEro Takol nepexof B COBGCTBEHHO hakTudeckom». CMm.: Kelsen H. La Naissance de I'Etat et la Formation de sa
Nationalité: Les Principes et leur Application au Cas de la Tchécoslovaquie /| Revue de Droit International. 1929. Ne 4. P. 615, 617.
Cwm. Takke: Portmann R. Op.cit. P. 197-204.
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OfHO3HAYHOCTb YKa3aHHbIX MOMOXEHUA B MX KOHTEKCTE He BbI3blBAET COMHeHui. OTcloga, Kak 6bl10 yka3aHo B psge
cny4aes, Cyf AO/MKEH NPUMEHUTL [3TU NOMOXEHUS] B UX BYKBa/IbHOM CMbIc/e...®

OpHako B 2012 rogy TOT Xe (hopMasibHO-HOPUAMYECKWA METog, He no3Bonui MexayHapogHomy Cyay

0TKasaTb B UMMYHWTETE TOCYAAPCTBY, AOMYCTMBLUEMY HAapyLIEHWE HOPM jus cogens (3anpeT BOEHHbIX
MPecTynsieHnid) B OTHOLIEHUM ftoAei. B pene o pUuCOUKYUOHHBIX UMMYyHUmMemax eocydapcmsa Cyp,
yKasasn:

MpvHMMas B pacyeT, 4YTO HOPMbI MpaBa BOOPYXEHHbIX KOHMIMKTOB, 3anpelyaolime YGUACTBO FPax4aHCKUX vy, Ha
OKKYMMPOBAHHON TeppuTopvK, AEnopTaumio TPaKAaHCKOrO HACeNeHUst B LEfisX WCMO/b30BaHUS WX pabBekoro Tpyaa
1 [enopTaumio  BOEHHOM/IEHHbIX B LUENsSX WCMOMb30BaHUS WX pabCcKoro Tpyada, SIBASKOTCS HOPMaMu jus cogens, He
CyLlecTByeT MPOTUBOPEUMst MexXZy TakuMyW HOpMamu 1M HopMamu 06 UMMYHUTETE rocygapctea. OTW ABe Tpynnbl HOPM
perynmpytoT pasHble BOnpockl. HOpMbl 06 MMMYHUTETE FOCY4apCTBa NpoLeccyasibHbl MO CBOE NPUPOAEe U UX MPUMeHeHne
orpaHuNuMBaeTcs onpefeseHnemM Toro, 06/1afgaeT M Cyd OTAE/bHOMo rocyfapcTBa PUCAVKUMENA B OTHOLLUEHWM LpPYroro
rocyfapcTea. STV HOPMbl HE UMEKT 3Ha4YeHUs AJ1s YCTaHOBMEHUs TOro, MPaBOMEPHO WM HET noBedeHue [rocyaapcTeal,
B OTHOLLUEHUM KOTOPOTO UHWULMMPOBaHO pa3buparenbcTeo®e.

OueBuUaHO, Cy6bLEKTHOCTM TocyapcTBa B o4epefHoit pa3 6bi1 OTAaH MPUOPUTET Haf Cy6bEeKTHOCTbIO

yenoseka®’.

YHUKa/lbHbIM B paccMaTpuBaeMOM acnekTe sBNSEeTCA pelleHne efuHONn4YHoro apbutpa PeHe->XaHa

[Lionion no cnopy 0 NMBUIACKMX KOHLECCUAX TpaHCHaUWOHasIbHbIX Kopnopauuwii. [eno, paccMoTpeHHoe
B 1977 rofdy, Kaca/ioCb KOMMEHCauuMuM 4YacTHbIM KOMMNaHWsM, paboTaBliMM B JIMBUM MO KOHLLECCUMOHHbLIM
cornalleHvnsaM, 3a HauMOoHa/IM3MPOBaHHOE NPaBUTENbCTBOM MMYLLECTBO. [puHLMNNabHbBIA BOMpoC —
NPMMEHUMO /1M MEXAyHapoAHOe MpaBO K CAEe/lke O KOHLUECCUMAX MEeXAy 4YacTHbIMW MHBEcTopamMu W
HauMOHa/IbHOM npaBuTenbcTBOM. P-)X. [onion onpoBepr Tak HasbiBaeMyl «(OpMysly CepoCcKuMX [0/roB»
(aHrn.: Serbian Loans dictum)®®, KoTopasi WCKMYAeT 4YacTHbIX /UL, M3 cdhepbl NPSMOro AeincTBust
MexAyHapogHoro npasa (Kak U MpuHUMNbI, COpMY/IMpOBaHHble B genax MaBpommatica U 0 JaHLMICKMUX
pabouunx):

[3]Ta copmyna He nuwieHa ABYCMbIC/IEHHOCTU C TOYKM 3PEHUS paccMaTpvBaeMoro fena... CKopee BCEero, oHa kacaetcs
“Npasonopsiika, M3 KOTOPOrO MpouCTeKaeT obs3aTenbHas cuna corfaweHus”... B OT/iMuMe OT  “NpaBonopsigka,
perynupytowero cornaiieHne”™®. [Gonee Toro,] B TO BpeMs Kak MPexHsis NpakTuka paccMaTtpusana cAenku [c yyacTuem
YacTHbIX ML) KaK HeYyTo, He nognajalrollee Mof MeXAyHapoAHOe MpaBo, MOCKO/bKY OHW He MOryT paccmarpuBaTbCcs
B KayecTBe [OrOBOPOB MeXAdy rocyjapcTtBamu, B COOTBETCTBMM C HOBOW KOHLEMUWEA He TONbKO /fWlib [OroBOpbl
perynvpyloTcs TakuM MpaBoM... [Plasnuuyas cornaweHuss mMexay rocyAapcrBaMy U 4acTHbIMU JiMUamMn U CO6CTBEHHO
[OroBOpbI, MepBble NPU ONpeAeneHHbIX YCOoBUSIX MoAnafatT nop cdepy AelcTBUS HOBOI 06/1acTv MeXAyHapoLHOro
npaBa — MeXayHapoAHOro npasa KOHTPakToB™.

HecmoTpa Ha cepbe3Hyl KPUTUKY B AOKTPUHE MPUHATOrO peLLUeHns, OHO OCTaeTCcA OAHUM U3 caMbIX

3HAUYMMBIX  MPVMEPOB, MOATBEPXKAALUX  MEXAYHApPOAHY0 MNPaBOCYGBLEKTHOCTb  YacTHbIX  nvu’™.
CBOEBOMbLHOCTbL BbLIBOAOB Cyda YCWIMBAET He TO/IbKO MX pacxXxoxgeHue c YycTosiBwelica (U paxe
nocnenyoLwen) NPakTUKOi, HO N eANHOMNYHbBI XapakTep apOUTPaXKHOTO peLleHNs.

65
66
67
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69

70
71

LaGrand Case. § 77.

ICJ. Jurisdictional Immunities of the State (Germany v. Italy : Greece intervening). Judgment of 3 February 2012. § 93.

WHTepecHo ocTaBneHHoe MexpayHapodHbIM cyfom 6e3 3amevaHus 3aknoveHne defepasibHoOro KOHCTUTYLIMOHHOTO cyaa MepmaHum
0 TOM, YTO «Ny6/IMYHOE MeXAyHapoAHOe NPaBo He yCTaHaBIMBAET MHANBWAYaIbHOMO NpaBa Ha KOMMNEHCaLUMo 3a NPUHYAUTENbHbIN
Tpya». Cyf KOCBEHHO NOATBEPAMA NPE3YMMLMIO CyLECTBOBaHNA B MEXIOCyAapCTBEHHON cucteme npas yenoBeka 6e3 cpeacTs ux
3aWmThl. Takne cpeacTsa NPeaoCcTaBAsaoTCA NNLLbL NO NPSMON OrOBOPEHHOCTM rocygapcTs. Cwm. Ibid. § 26.

«Jlioboe cornalieHne, KOTopoe He ABMAETCHA COrfalleHneM Mexay rocyfapctsamu, 3ak/IiouvBLUMMK ero B KayecTBe CyObekToB
MeXJyHapofHOro npaea, OCHOBbLIBAETCA Ha BHYTPEHHEM MpaBe Kakoro-nvbo rocyAapctsa» — eLe OAuH NPUHLMM, UCKTIoYatoLwmii
YacTHbIX L, U3 MexayHapoaHo-npaBoBoi cdpepbl: PCIJ. Case Concerning Various Serbian Loans Issued in France (France v.
Yugoslavia). Judgment of 16 May 1928. P. 41.

International Arbitral Tribunal. Texaco Overseas Petroleum Company and California Asiatic Oil Company v. the Government of the
Libyan Arab Republic. Award on the Merits of 19 January 1977 // Journal du droit international. 1996. Vol. 104. Ne 2. § 27.

Ibid. § 32.

Cwm. oueHky pelleHus: Orakhelashvili A. The Position of the Individual in International Law /I California Western International Law
Journal. 2001. Vol. 31. Ne 2. P. 259; Portmann R. Op.cit. P. 119-125; Spiermann O. International Legal Argument in the Permanent
Court of International Justice: The Rise of the International Judiciary (Cambridge Studies in International and Comparative Law).
Cambridge : Cambridge University Press, 2006. P. 79;
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4. HenocTosiHCTBA NPaBOCYGbLEKTHOCTU U OTCYTCTBUE COAEPXaHUS

MpuBeaeHHble MpUMepbl OMepuMpoBaHUS B MO3UTUBUCTCKOA MOA/IbHOCTM MNPaBOCYObLEKTHOCTbIO B
OTHOLWUEHUN TeX, KOMY AOCTYNn K MeXAyHapoAHOMY MpaBy B pasHble BpeMeHa Obll 3akasaH Wan xe
orpaHuyeH, No3BO/AT CHOPMY/IMPOBATL HECKOLKO 3amMeyaHmii.

Bo-nepBbIX, NpeAcTaBieHns 0 Kpyre CyObeKkToB MexAyHapoLHOro npasa UCTOPUYECKM U3MEHUMBEI: Te,
KTO He MbIC/INIUCL CaMOCTOSITE/IbHLIMW NEepCcoHaMy B O4HO BPeMs, nonyyann 6e3ycnoBHOe npusHaHne B
[Opyroe, 4to B CBOK OYepefb He CNYXW/0 rapaHTuein NpoTve oTkarta B nocnepyrowem. OgHM — cy6bekTbl
MEXYHapoAHOro npasa — C JIETKOW Pyku uccnegosartesneii, NPakTUkoB U NOMNTUKOB 06bEKTUBUPOBASINCS,
nwasch npaBoBOWA camocmu, a gpyrne — npexge 06BEKTbl — C HEMEHbLUEN 0XOTOlA
NepcoHaIN3MPOBA/IMCh, HAAENANUCE BOMEl U COBCTBEHHbIMU UHTEPECAMU.

Bo-BTOpbIX, Kpyr CyO6bLEKTOB (MexAyHapoAgHOro) npasBa MPOM3BOSIEH, @ 3HaHWA O CyOGbEKTHOCTU
KOHCTPYKTMBHbI. [O3UTUBUCTCKOE YYeHMe O cyGbekTax npaBa BHELUHEe BCerga onMpasioch Ha «coumasibHoe»
OCHOBaHue, nofaBaemoe Kak 06beKTMBHOE, NpeA3afaHHoe, He3aBlCsLLee 0T NePCOHasIbHON BO/IM CyBepeHa
n Tem 6Gonee npeanovTeHWn uccnefosatens. B pasHoe Bpemsi Takoli OCHOBOI CAYXWUAW 3TaTUCTCKas
npupoaa MexayHapoAHOro npasa, BOMS roCyAapcTB, eCTECTBEHHbIV NOPSA0K Belleid, npaBoBas hopma’.
Kak nucan b. Jlatyp, nyTeM KOHCTPyMPOBaHUSI CoOLMasibHOro-chyHAMPYOLLEro pellasack 3ajada
NOINTUYECKOTO NPEeACTaBUTENbCTBA 3a CYET «[pacTBOpPEHUs] MHOTMX B OAHOM W [NOAYMHEHUS] OAHOro
MHOIMM»; MpuM 3TOM «MybnmyHoe Bcerga aHTOMHO, MNoAuMTUYeckas MepcoHa Bcerga Xpynka, a
rocyapcTBO — MPOAYKT HEMPEPbLIBHOTO UCMbITaHMsA» 3, Yepes Takoe ucrbiTaHme B XIX Beke mnpoLuen
YenoBEK: MHOXECTBO peasibHbIX M MOTEeHLMasIbHbIX YYaCTHUKOB MEeXAYHAPOAHON! XU3HU OblN HACUIbHO
pacTBOpPEHbI B CyGBLEKTHOCTY TOCYAApPCTBa, SB/IEHHOMO Kak McTopuyeckasl aHHOCTb'™. 1 BO Bcex cnyvasx
npobrnema CyOGbLEKTHOCTM U  [OMYCTMMOIO MPUCYTCTBMS B NpaBe — npobsiema  NoAUTMYecKol
npeacTaBNeHHOCTH.

B-TpeTbux, NpaBOCYyOHLEKTHOCTL NMLLEHa 06bEKTUBHOIO, TO €CTb 3a[aHHOM0 1 anpUOPHOro, COAEPXKAHMS.
Tak, ana FaHca Kenb3eHa npaBoOCyObEKTHOCTb — 3MMUPUYECKN HacbIaeMas KOHCTPYKUMSA, He B/iekyLlas
per se HMKakMx O04YeBUAHbLIX, aBTOMAaTUYEeCKUX MNpaBOBbIX MOCNeACcTBUi’>. Cy6bekTMBHble npasa WU
0653aHHOCTUN He ABNSAKTCA CNeACcTBMEM NPaBOCYObEKTHOCTU, a Noc/efHAs He BbIBOAMMA C HEN3BEXHOCTbLIO
M3 Takux npaeB u o06si3aHHOCTEe’®. HAH Kna6b6epc oTmeuyas, yTo MOAJIMHHAS 3HAYMMOCTb CYGBEKTHOCTU
NPOSIBNAETCA He B MpaBOBOW, a B MOMUTMYECKON M/I0CKOCTM, KOrga OHa obo3HayaeT TeX, KTO AOCTOWH
NPU3HaHWA — 019 PeaIbHOr0 Xe Yy4yacTus B  MeXAyHapoAHbIX OTHOLUEHUSX HeobxoAMMOCTH
B MPaBOCY6LEKTHOCTW HET''.

>KaH g'AcnpemoH pasobnadyaeTt cMbiC/IoyeHmpu3mM (aHrn.. meaning centrism) MexayHapoHO-MpaBoBOro
ANCKypca Kak Crnocob6 OCMbIC/IEHMS peaslbHOCTU 4Yepe3 MexXAyHapoAHO-NpaBoBbie (hOPMbI, KOTOpble
«MOCTOSIHHO OTCbIAOT K APYrMM chopMaM, YTo NPUBOAUT K NMOSIHOMY OTCYTCTBUMIO COAEPXKAHUS 1 CMbIC/a» e,
MoTomMy M NpaBOCYOBLEKTHOCTb Kak fobas AUCKYPCUMBHASA hopMa BbISBIAETCSA COAepXare/lbHO TO/IbKO B
CBETE APYrMX Takmx oopM («0BBEKT», «MCTOUHUKU», «aKT») U OT/IMYAETCS HENpPepbIBHO YCKO/b3aloLLMM,
OKOHYaTe/IbHO He YyCTaHaBNMBaeMbIM ¥ OGECKOHEUYHO MEHSIOWMMCH NOL YC/0BUAMW MO3HAHWUSA CMbIC/IOM.
JIn6o BoBCe He pacnosiaraet CMbIC/IoM™®,

2 IMHamMM4yHasa KapTUHA U3MEHEHWI AOMUHUPYIOLWMX Teopuii MeXAyHapoAHOW NpaBocyGbEKTHOCTU B O6LLECTBEHHO-MOIMTUYECKOM
KOHTEKCTe N0 MCTOpPUYECKUM nepuogam npeactaefneHa B chegylowmx 0630pHbiX pabotax: Nijman J. E. Op.cit; Parlett K.
The Individual in the International Legal System: Continuity and Change in International Law. Cambridge : Cambridge University
Press. 2011; Portmann R. Op.cit.

3 Apkuil OMbIT UCCNEeoBaHNs CoLMasibHbIX aGCTPaKLMiA, B YMC/Ie KOTOPbIX WAEHTUYHOCTb U CyGBHEKTHOCTH (HapsiZy ¢ O6LLECTBOM,
NpUPOLOIA, KynbTypoii), npeacTaBfeH B paboTe c roBopswmM HasBaHueM: Lippman W. The Phantom Public. New Brunswick :
Transaction Publishers, 1993 [1927]. Cm. Takxe: yyeHue o 6uononuTuke. Cm.: ®yko M. Hadsupamb u Hakasblsamsb. PoxdeHue
mropbmbl. M. : Ag MapruHem MNpecc, 2022; cm. yueHne o HekpononuTuke: Mbembe A., Corcoran S. Necropolitics (Theory in Forms).
Durham : Dule University. 2019.

" YyeHue lerens onupasnocb Ha NPeLCTaBNEHUs O TOCYAAPCTBE KaK CYLLHOCTM, NPeALllecTBOBaBLUEN YenoBeky 1 ohopMsBLIEl ero
ObITHE; YenoBek CBOOOAEH, HO CBOOGOAA €r0 MbIC/IMMA UCKHUNTENBHO B rocygapcTee. Cwm.: Portmann R. Op.cit. P. 47-59.

5 Kelsen H. La Naissance de I'Etat et la Formation de sa Nationalité: Les Principes et leur Application au Cas de la Tchécoslovaquie
/I Revue de Droit International. 1929. Ne 4. P. 617-618.

s Idem. Théorie du Droit International Public I/ Recueil des cours de 'académie de droit international. 1953. Vol. 84. P. 67—68; Idem.
General Theory of Law and State. Cambridge : Harvard University Press, 1945. P. 96-99.

" Klabbers J. The Concept of Legal Personality I/ lus gentium. 2005. Ne 11. P. 37, 56-57.

®  Aspremont J. de. After Meaning: the Sovereignty of Forms in International Law. Edward Elgar Publishing. 2021. P. 60.
Wccneposatenb Bblgenser yeTbipe dopmbl MeXAyHapoAHO-NPaBOBOro AWCKypca: CoBa, UAMoMbI, achopusMbl 1 TekcTbl. CMm.: Ibid.
P.1,10-14.

9 Takoe GErcTBO COZEPXaHWs, Er0 YCKOMb3aHUe OT UCC/IEA0BATe/IbCKOTO aHasM3a U HEeMpepbIBHbIM NepeHoc Ha apyrue, CMeXHble
dhopmbl XK. f'ACNPeMOH Ha3blBaeT «MepeHoCcoM CMbIcna» (aHrn.: deferral of meaning). Cwm.: Ibid. P. 15.
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MpaBoCy6bEKTHOCTL PEeNAUMOHHa, TO eCTb OTpaxaeT AMHaMKKy, B3aMmofeincTBue, CBA3W, KOTOpble,
Gyayun HenpeackasyeMbl U HECKOHYAEMO BapyaTUBHbI, BbICTPAUBAKOTCS B paMkax ceteli B3auMogelicTens®.
VIMEHHO Takue CBA3W «MPOM3BOAAT» TO, YTO Mbl Ha3blBaeM CYyOBbEKTHOCTLIO, @ He HA060POT — KOorga Takue
CBSA3M pacCcMaTpuBalOTCA Kak MopoXAeHHble CyObEKTHOCTLIO U el 06ycnoB/eHHbIe. [oToMy 6ecrnonesHo (1
Jaxe BpeAHO) nNblTaTbCa OnpefenvTb 3akpbiTbli NepeveHb CBOWCTB-MapkepoB CyOGbekTHOCTU. OHa
00BbACHAET  PensTUBUACTCKOE COOTHECEHWE CUCTeM KOOpAMHAT, OMNUCLIBAKOWMX MeCcTo CcybbekTa
B CBOEOOpA3HOW 3Ko/102UU-cCemu Opyrux CyobekToB. [1OTOMYy Hepeako cama «CyObeKTHOCTb» verbatim
ocTaeTcs 3a CkobkaMu MOTMBMPOBKY CyAa, XOTS Ae/10 HanpsiMyto ee 1 KacaeTtcs.

MIMEHHO B TakMx MPaBOBbIX CBA3AX PasHbIX CYLLHOCTE COCTOUT, Hanpumep, NpaBoCyb6bLEKTHOCTb
rocyfapctsa. J/IMeHHOe ocsi3aeMoii cybcTaHLmMm, rocyapCTBO C TOUYKU 3pEHMS MEXAYHApOAHOro npasa —
pacnpegeneHHas cpeay pasHbix akTOpoB aTpubyTvBHasA cxema: byayun abcTpakumeit, rocyaapcTso sBnset
cebsi B XWU3HM UCK/IOUUTENBHO Yepe3 apyrnx®. flio6as cy6beKTHOCTb pacnpefesieHa: npaBocyGbeKTHOCTb
0fHOr0 3HauYMMa B MPOEKUMM MPaBOCYGHLEKTHOCTM ApYroro®2. MO3UTUBUCTCKWIA e NOAXOL 2epMemuyeH,
Korga Cy6bekTHOCTb rocygapcTBa OObACHSAETCA 4vepe3 camy cebs, npu 3TOM B «0OYCMOBAEHHOCTU,
«BTOPUYHOCTU» CYyOEKTHOCTY YeoBeka BUAAT ee HEeNOMHOLEHHOCTb.

3aknuyeHue

dpaHuysckuin domnocod-nocTrymaHncT XKak [eppuga rosopua 0 Hacuimm (aHr.: violence), nopoxgaemom
No6bIM yCTaHOBNEHNEM cMbIcna (aHr.: assignment of meaning): «rHOCEO/I0TMYECKOe Hacune naeT pyka
06 pyKy C HacWwiMeM B peasibHOW XWU3HW, OCYLLEeCTB/SEeMbIM TOrga W ceivac Haj, He-4esl0Be4eCKMMU
XMBOTHbIMW W1 AeryMaHU3MpoBaHHbIMU COLUMAbHBIMU 1 NOAUTUYECKUMU “Opyaumu”, OTAMYaoWMMUCS OT
ryMaHUCTUYECKOro cTaHgapTa»®.

MexayHapogHask NpaBoCyObeKTHOCTb M3MEHYMBA U AaXe HecTabwuibHa He TOMbKO MCTOPUYECKW, HO U
npou3BoNbHO.  MexayHapoaHas cyfebHas npakTuka, MoAKpersieHHas  OOKTPUHOW O  cybbektax
MeXAYHapoAHOro npasa, konebnercs Mmexay noaspHbIMKA MNO3MUMAMU: B pa3Hoe Bpems, a MNopoin u
B TeUeHVe OfHOro nepuoga Mnpu3HaeT MNpaBoOCYObEeKTHOCTb OTAENbHbIX CYLHOCTEW M Tak Xe Jierko
OTKa3blBaeT MM B Hell, BO/IIOHTAPUCTCKN BblABUraeT pasHO/NKME MapKepbl Takoi CyOBbEeKTHOCTU WK BOBCE,
ec/im Toro TpebyeT TrHOCEeONornyecknii  KomdopT, KamydvpyeT CBOM OLUEHKM MO4 Mackoin npas
1 obs3aHHOCTEiA, nsberas verbatim yKaszaHus nNpaBoCyO6bEKTHOCTH. MpeobnagatoLnii
B NPaKTMKO-OPUEHTUPOBAHHOM MEXAYHapoAHO-NPaBOBOM AWCKYpCe MO3UTUBU3M TOMY MOTBOPCTBYET: C €ro
npeTeH3neli Ha OGbLEKTUBHOCTb W 3MMMPUYHOCTL (TO €CTb Hay4HOCTb) f1l06ble CBOEBO/IbHbIE abCcTpakuum
NoNy4yatloT NPOMyCK B IOPUANYECKYIO apryMeHTaLMI0 KaK UCTUHHbIE 1 anpuopHbIE.

OnpoBepXeHne Takoi NCTUHHOCTU 1 3aJ4aHHOCTY NMO3UTMBUCTCKM MPaBOBOro (COLMasIbHOr0) UM XOTA 6bl
chopMynupoBaHue COMHEHWUI A Ha 3TOT CYET MO3BONSAET B3rISHYTb MHA4Ye Ha YCTOSBLUMECH U Kaxylumecs
HepaspelwnmbIMn Npo6eMbl MeXAyHapoaHOW MpaBOCYyObLEKTHOCTM M Aaxe peabunntupoBatb B 0OLLEM
MOMe3Hy KOHCTPYKUMIO®. MexayHapoaHasi npaBoCYyGbEeKTHOCTb 3a pamMkamy No3uTMBM3MA — 3TO
NpaBoCy6bEKTHOCTL, B NEPBYI0 oYepespb, Mo Ty CTOPOHY rOCYAapCTBa, 3aHABLUETO B MeXAyHapo4HOM npase
npefHasHayeHHoe [NA 4YenoBeka MecTo. JlMeHHas anpuopHOro codepXaHusl, npaBoCyObeKTHOCTb B
MeHbLUEl CTeneHy noABEepXeHa MOMUTUYECKUM CNeKyNsauMaM, MNO03BONAIWMM YNPaBiAaTb W YrHeTaTb.
dopMynmpoBaHmne xe 3a4aHHOr0 COoAEepXaHUs NMPaBOCYOBLEKTHOCTU C €€ «OOBbEKTUBHBIMUY» KPUTEPUAMU U
«CoUManbHbIM» cofepXaHneM — cBoeobpasHas nomnbITka yTBEPXKAEHNSA «HOPMasIbHOCTU» NPaBOBOM XWU3HW.

80 CeTb — «CBA3aHHbIi psf AeWCTBUIA, KaKAblii YUACTHVK KOTOPLIX PacCMaTpMBAETCS Kak MOSIHOLEHHBbI nocpeaHuk». CM.: flatyp B.
Ykas. coy. C. 181.

8 Cwm. rnasy Il «[pucBoeHue noBefeHUs rocygapcTey» Crtateil 06 OTBETCTBEHHOCTM rocyaapcTs: Pesoniouusi MeHepasibHO
Accambnen OOH. OmsemcmseHHOCMb 20cydapcms 3a MEeXOyHapOoOHO-pomusonpasHbie desiHusi. [okymeHT OOH. 56/83.
12 pekabps 2001.

URL: https://docs.cntd.ru/document/901941379 (pata obpaiieHus: 25.03.2023).

82 VHTepecHbIii NpuMep Takoil pacnpefeneHHOCTU CyGbeKTHOCTU — KOHCTPYKUMS emanation of State, ncnonb3yemasi B NpakTuke
Cypa EC. Cwm.: European Court of Justice. A. Foster and others v British Gas. Case C-188/89. Judgment of 12 July 1990. § 18, 20;
Elaine Farrell v Alan Whitty and Others. Case C 413/15. Judgment of 10 October 2017. § 26-28, 34. Cm. Takxe: Bakhtina K. Farrell
Il and the Concept of an «<Emanation of the State» // International and Comparative Law Review. 2018. Vol. 18. Ne 1. P. 241-248.

8 Cwm.: Braidotti R. The Posthuman. Polity, 2013. P. 30 (kypcuB moii. — M. /1.).

8  Kpuctocpep Bap6apa MeTKO Bblpaswua pPacrnpoCTpaHeHHOe OlllyllieHMe CKOMMPOMETUPOBAHHOCTW KaTeropun CyGbeKTHOCTY:
«...0rpoOMHas npobnema MexayHapoAHO-NpaBOBOl CUCTEMbI 3ak/llo4aeTcs B TOM, YTO Onpegensiollas ponb OTBeAeHa NpaBoBoOl
hvKLMN — rocyfapcTBy, a He YenoBeky. ITOT AedekT yCunnBaeTcs B MeXAyHapoAHOM NpaBocy6bEKTHOCTU, NOCKOMbKY 34eChb Mbl
MMeeM [eno C NpaBoBOi abcTpakuuell, YKOPEHEHHOW B [Apyroii npaBoBOi abcTpakumm — rocygapcteel.. HeBeposTHO
npobneMartnyHo MMeTb B LEHTPE Hallero npasBonopsifika HeyTo, CBOAMMOE He 60nee YeM K Hawemy W3MbIWIeHuo». CMm.:
Barbara C. Op.cit. P. 45.
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Abstract

The author approaches the doctrine of legal personality from the point of critique of international legal positivism in its retrospective
analysis. Being crucial for understanding the law and its values, legal personality is at the same time the most discredited legal notion.
This is due to the preponderant position occupied by the legal positivism — a paradigm which has established the supremacy of State,
reduced personality to sovereignty, and ousted the human from the international legal realm. Fighting metaphysics of ius naturale
the legal positivism created its own mythology of sacrosanct essence — the State endowed with its own will and interests to create
international law and implement it of its own choice. Thus established statist order was proclaimed natural and reasonable. Despite that
the realm of recognized international legal persons has always been arbitrarily determined by those who detained power having acted in
accordance with their will, interests and context to strengthen their predominant position and to oppress others. While the necessary
obstacles to acquire the personality cannot be discerned. On the contrary, the international jurisprudence and history of academia
demonstrate voluntaristic character of designs as to the personality is taken against the background of the general context and personal
values of decision-makers. The evolutive expansion of the bearers of international personality is not linear and extensive but is geared
by the generally perceived need for inclusivity when law is expected to address living beings and ordinary life. The naturalisation and
biological determinism as discursive tools to substantiate abstract and voluntaristic notions of positivism engender suppression
and violence. There are no predetermined international legal nature limits as to international legal personality and its beneficiaries.
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Abstract

This article discusses the problem of diversification of grounds for treaty suspension in international law, focusing specifically on
exceptio non adimpleti contractus (exception of non-performance), which is a defence allowing the party to refuse the performance of
an obligation under the legal instrument if the other party has not performed its respective reciprocal obligation. In contrast to the leading
opinion, exceptio non adimpleti contractus not only exists in public international law but also creates a tangible problem of its
overinclusiveness. In conjunction with clearly formulated grounds for treaty suspension in treaty law and the law of state responsibility,
exceptio non adimpleti contractus enables States to extricate themselves from inconvenient treaty obligations without the burden of stiff
limitations of binding rules of international law. The fluidity of exceptio non adimpleti contractus is aggravated by the fact that very few
cases of its application by States have been evaluated by international tribunals. This allows States to overindulge in applying it as
an unjustified means of last resort. A commonly used normative approach will not help in treating legal loopholes like the one
represented by exceptio non adimpleti contractus. This article posits that the most practical strategy to tackle the problem of
overinclusiveness of international law is to rely on ‘reversible rewards’ or ‘sticks and carrots’ found at the intersection of international law
and behavioural economics.
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Introduction

The stability of treaty relationships is the core of the international legal order because it directly influences
the readiness of States to cooperate more in pursuing international peace and security. Not only termination
but even a suspension of a treaty partly or in entirety can damage a fragile equilibrium of treaty powers.

The wide range of lawful reactions to the non-performance of treaties includes not only treaty termination
and suspension under the law of treaties but also countermeasures under the law of State responsibility.
Despite the existing delineation of treaty law responses and countermeasures in the practice of international
courts and legal literature, States still mix them to justify their non-performance. Beyond that, they also can
apply exceptio non adimpleti contractus or the exception of non-performance (hereinafter — exceptio).
In public international law, it is a defence that allows to refuse the performance of an obligation under
the treaty if the other party has not performed its respective reciprocal obligation. Exceptio is so unclear that
some even deny its existence.! Often used as a defence of last resort exceptio vividly illustrates why such
diversification of grounds for lawful reactions to non-performance of treaties poses a problem in international
law.? Thus, the issue of overinclusiveness?® of international law is the primary focus of attention of the authors
of this article.

! Miron A. Courses of the Summer School on Public International Law. Vol. 10: Countermeasures and Sanctions. Moscow :
International and Comparative Law Research Center, 2022. P. 24; ICJ. Application of the Interim Accord of 13 September 1995
(the former Yugoslav Republic of Macedonia v. Greece. Judgment of 5 December 2011, Separate Opinion of Judge Simma // 1.C.J.
Reports. 2011. P. 708.

2 Xiouri M. The Breach of a Treaty: State Responses in International Law. Leiden : Koninklijke Brill NV, 2021. P. 276.

3 Overinclusiveness is a feature of international law which owes to the existence of overlapping concepts coming from different
sources of international law. Here, overinclusiveness refers to the existence of a wide range of grounds for suspending international
treaties, indicating a failure to maintain conceptual boundaries for the suspension grounds.
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The authors tackle it in three main sections. The first one focuses on the theoretical approaches to
the problem of the variety of grounds for the suspension of treaties, which include the treaty law mechanism
of suspension and countermeasures, which belong to the law of state responsibility, the relationship between
them and how they overlap with the exceptio non adimpleti contractus principle. Here, the authors deliberate
whether exceptio plays an independent role in justifying lawful non-compliance with treaties whenever
reciprocal obligations are affected.

As illustrated in Section Il, although it was not mentioned in the final text, exceptio has been in
the background since the adoption of the Vienna Convention on the Law of Treaties* (hereinafter — VCLT)
and the formulation of rules on countermeasures. Yet, as illustrated further, States invoke exceptio as a
defence of last resort, which demonstrates the problem of the variety of grounds for lawful reactions to
the non-performance of treaties under international law. Instead of being descriptive, the authors attempt to
provide a critical analysis of the effect of the highlighted problem in the first two sections.

Section 1l shifts from the critical analysis and digs deeper into the motives of States’ compliance with
international law. In this regard, the present work is different from other works which examined exceptio and
the variety of grounds for the suspension of treaties since the authors suggest looking at this problem from
the perspective of behavioural international law and economics. This perspective is relatively new and has
not yet become as popular as, for example, the rational choice theory; yet, in the authors’ view, it correctly
reflects the reasons for States’ cooperation with each other, including under the framework of international
treaties. As concisely put by John Locke: “Good and evil, reward and punishment, are the only motives to
arational creature: these are the spur and reins whereby all mankind are set on work, and guided™.
Following the same logic, the authors suggest a solution to the abuse of the overinclusiveness of
international law — the ‘sticks and carrots’ approach. Although it has not been fully formed yet, the authors
demonstrate that its progressiveness has a potential for resolving the issue at hand.

1. Suspension of treaty obligations: abundance of grounds

States may rely on different grounds to respond to the other States’ breaches. Under the law of treaties,
States may respond to prior infringements by suspending international treaties.® Under the custom-based
Article 60 of the VCLT, the party may suspend its treaty provisions wholly or partially due to a material breach
of its counterparty.” Under the law of State responsibility, States may equally respond by using
countermeasures in conformity with limitations set in Articles 49-54 of Articles on Responsibility of States for
Internationally Wrongful Acts® (hereinafter —ARSIWA) prepared by the International Law Commission
(hereinafter — ILC).

Treaty responses and countermeasures might appear similar since they both are reactions to a breach by
another state under certain conditions. Although the International Court of Justice (hereinafter —ICJ) and
the ILC came to distinguish countermeasures from treaty law responses, the substantive and procedural
limitations of their application overlap, creating a gateway for using whichever is more convenient to justify
the suspension of a particular obligation.

Even though the interrelationship between the introduced grounds for treaty suspension is already
perplexing, they also can be confused with exceptio whose application rules are even less comprehensible.
Hence, it deserves special mention for its controversial place and role in international law. Despite its
long-term presence in the legal literature, it has been codified neither in the VCLT nor in the ARSIWA. This
fact might owe to the continuing uncertainty about the area of international law to which it belongs and its
legal nature.

Vienna Convention on the Law of Treaties, 23 May 1969, 1155 U.N.T.S. 331.

Locke J. Some Thoughts Concerning Education. London : Printed for A. and J. Churchill, 1693. Sec. 54.

Sec. 3 of the VCLT.

ICJ. Gabcikovo-Nagymaros Project (Hungary/Slovakia). Judgment of 25 September 1997 // 1.C.J. Reports. 1997. P. 38.
Responsibility for Internationally Wrongful Acts. Resolution 56/83 of 12 December 2001 adopted by the UN General Assembly at its
fifty-sixth session. URL: https://legal.un.org/ilc/texts/instruments/english/draft_articles/9_6_2001.pdf (accessed: 13.09.2022).
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1.1. The origins of the exceptio non adimpleti contractus principle

Exceptio is not a rule of international law per se —it derives from the civil law system.® Its word-to-word
translation is “defence [in the case of] an unfulfilled contract”.’®* Some™ see its roots in Roman law, where it
was just and equitable to disregard the claims of a plaintiff who had not performed until such a plaintiff
proved that the initial agreement was different.’> Others sceptically argue that exceptio was a creation of
postglassators reliant on the canonical maxim of non servanti fidem non est fides servanta (eng.: one does
not need to hold to his word vis-a-vis those who do not).®® Despite the perplexity of these origin-related
conundrums, the principle of exceptio is still applied in private law.

Under continental contract law, the application of exceptio relies on the existence of a synallagmatic
agreement. The agreement builds upon the reciprocal obligations of each party. In French law, for instance, it
is perceived as the Civil Code’s interpretation of the Law of Talion from the Hammurabi Code: “droit pour
droit’ et ‘trait pour trait™** and since 2016 is set in the French Civil Code.*® In some States, like Romania,
exceptio is used likewise despite the absence of the rule in written law due to its fundamentality.*® Finally,
exceptio is present in Article 71(1) of the 1980 Convention on the International Sale of Goods'’ and
Article 7.1.3(1) of the International Institute for the Unification of Private Law (hereinafter— UNIDROIT)
Principles.’® These examples and the Roman formula demonstrate that exceptio is more than alive in both
national and international private law and mostly remains unchanged.

Similarly, in public international law exceptio allows a non-performance of a party to a treaty due to a prior
non-performance of a synallagmatic obligation by another contracting State.!® It flows from a broader
principle of inadimplenti non est adimplendum that translates “there is no need to perform for one who has
not performed”.?° Nonetheless, they are both considered to be the ‘crystallisation’ of the universal principle of
reciprocity.?! Exceptio in public international law is not that different from its private law prototype from private
law since treaty-based relations are nothing but a trade of promises. Consequently, a non-performance of
atreaty by a party gives rise to a simultaneous right of their counterparty to postpone their performance until
primary obligations are respected. As this rule has not been formulated definitively by the international
community, there are no additional requirements for its application.

1.2. Debates over the legal nature of exceptio

The legal nature of exceptio has equally been a matter of controversy for more than a century. Scholars
debate whether it is a general principle of law or customary law that forms part of either international law of
treaties or state responsibility. The Permanent Court of International Justice (hereinafter — PCIJ) in Diversion
of Water from the Meuse (Netherlands v. Belgium) was the first to classify it as a general principle of law.??
Dissenting opinions to this judgment were the first to use exceptio as an autonomous argument. Judge
Anzilotti upheld the Belgian submission that the Netherlands had been the first to breach the treaty and, thus,
had lost their right to bring a claim. He was adamant that exceptio, being inherently equitable and universally
recognised, constitutes a general principle of law recognised by civilised nations in the meaning of

Fitzmaurice M. Angst of the Exceptio Inadimplenti Non Est Adimplendum in International Law // Exceptions in International Law /

ed. by L. Bartels, F. Paddeu. Oxford : Oxford University Press, 2020. P. 286—288.

0 Fellmeth A.X., Horwitz M. Guide to Latin in International Law. Oxford : Oxford University Press, 2022.
URL: https://www.oxfordreference.com/display/10.1093/acref/9780197583104.001.0001/acref-9780197583104-e-747?rskey=BbfMJ
K&amp;result=674 (accessed: 10.05.2022).

1 Mackeldey F., Dropsie M.A. Handbook of the Roman Law. Philadelphia : T. & J.W. Johnson, 1883. P. 313.

12 Gaius. Four Commentaries of Gaius on the Institutes of Civil Law, Commentary IV // The Civil Law, |, Cincinnati, 1932. §126, §126a.

13 Carbonnier J. Droit Civil, T. II: les Biens, les Obligations. Paris : Presses Universitaires de France, 2004. P. 2247.

14 Ghestin J. L'exception d’Inexécution: Rapport Francais // Fontaine M., Viney G. Les Sanctions de l'inexécution des Obligations
Contractuelles. Paris : Bruselas y Paris, 2001. P. 3.

5 Code Civil: Version en Vigueur au 26 Septembre 2022 Articles 1219 and 1220.
https://www.legifrance.gouv.fr/codes/id/LEG-ITEXT000006070721/ (accessed: 10.05.2022).

16 Cé&zanel M. The Functions of the Exception for the Non-performance of the Civil Contract // Ovidius University Annals, Economic
Sciences Series. 2014. Vol. 14. Ne 1. P. 276

" UN Convention on Contracts for the International Sale of Goods, 11 April 1980, 1489 U.N.T.C. 72.

18 UNIDROIT Principles of International Commercial Contracts 2016. URL: https://www.unidroit.org/wp-content/uploads/2021/06/Uni-
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Article 38(4) of the PCIJ Statute.® The Meuse case, thus, indirectly, through its dissenting opinions, was the
first to call exceptio a general principle of law, which was followed by Judge de Castro in the South West
Africa case®® and by Sir Gerald Fitzmaurice, the Special Rapporteur on the Law of Treaties, who qualified
exceptio as a “general international law rule of reciprocity”.?®

As exceptio has not found its way into either the codified rules of international law or the customes, it is still
guestionable whether it is a general principle of law. As stated by T. Holland, international law is “private law
writ large”.?® Some national legal principles shared by many nations transfer to international law via judges’
dictum?®” and, thus, become general principles of law in the language of Article 38(1)(c) of the ICJ Statute.
Drafting history of the PCIJ Statute reveals their definition. Lord Phillimore defined “general principles” as
ones which “were accepted by all nations in foro domestic, such as certain principles of procedure,
the principle of good faith, and the principle of res judicata, etc”.?® Assuming that exceptio is indeed a general
principle of law due to its origin and applicability around the world, another question persists. Does exceptio
apply in terms of countermeasures, treaty law responses, or has its own role?

Special Rapporteur Crawford, who, following his predecessors, rejected the possibility of codification of
exceptio as a reciprocal countermeasure, still labelled it as a part of the law of responsibility. Nonetheless, he
refused to mention it at all due to the rising concerns about the risks of the “escalating non-compliance” after
giving States an opportunity to breach treaty obligations responsively without the constraints set for
countermeasures.” In other words, drafters of the ARSIWA had an opportunity to qualify exceptio as related
to State responsibility but they simply chose not to.

One year later, in his third report, Crawford changed his opinion to treating exceptio as a primary rule of
treaty law.* In his article of the same year, he elucidated that treaty law is more applicable to exceptio as it is
lex specialis for all questions concerning the non-performance of treaty obligations.®! In 2013 he added, after
qguoting Judge Simma’s dissenting opinion from the former Yugoslav Republic of Macedonia v. Greece
(hereinafter — FYROM case), that “there is no room for recognition of exceptio outside the exhaustive
provisions on the consequences of a breach in the VCLT Article 60”3

The 2011 FYROM case is curious due to the line of defence of Greece. It presented three alternatives
relying on the law of treaties, the law of international responsibility, and exceptio. Arguably, Greece merely
played the “pick and choose” game, thus, any reference to autonomous exceptio cannot be taken as
a rational commitment to a certain theory.®® Nonetheless, Greece actually was not wrong insisting that there
must be something in-between strict options of termination, suspension, and countermeasures.® It
considered it “paradoxical that the victim of a treaty breach has no choice but to suspend or terminate it".*®

To summarise, there are three basic concepts of the nature of exceptio: (1) it is a general principle; (2) it
is a countermeasure; (3) it is a part of treaty law. The debate is far from being settled but, surprisingly, it
rarely includes a discussion on the autonomous place of exceptio, like Greece did, as the arguments mostly
revolve around its place in either treaty law or the law of state responsibility.

Exceptio’s attribution to the realm of countermeasures is contestable. Under Article 49(1) of the ARSIWA,
countermeasures aim to induce compliance of a violating State. Exceptio is not used to pressure
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a counterparty into law abidance. Rather, it is a response that ultimately protects an injured State from
the consequences of the initial non-performance on behalf of a breaching State. Thus, its only purpose is to
release the injured party from an obligation to perform without receiving its part of a deal. This purpose might
be regarded as highlighting the synallagmatic nature of exceptio, and, therefore, proving exceptio’s relation
to treaty law. If each party’s rights depend on the fulfilment of the obligation of their counterparty in
the framework of treaties, it seems absurd to dispute the interrelationship of the law of treaties and exceptio.
Nonetheless, other two questions arise: what form does this relationship take? Do treaty law and Article 60 of
the VCLT in particular, that contains the principle of reciprocity, subsume exceptio or does the latter stand
alone?

An answer might be in the existence of procedural conditions for the invocation of the VCLT responses.
Exceptio, on the other hand, does not demand a prior material breach of a synallagmatic obligation because
it is a product of the quid pro quo relationship established between parties to a treaty.*® In FYROM, Greece
referred to it as a “defence against a claim of non-performance of conventional obligation”.*” This approach
echoes the original margins of application of exceptio in national law: it provides a defence against
a potential claim.®®

Furthermore, exceptio must not be mistaken for other forms of contract suspension because it is
a “temporary defence” that does not annul a contract or suspend its operation but creates a provisory
situation in which an original non-performing party cannot sue its counterparty for doing the same in
response.* It is a contractual self-defence mechanism used by an injured party to fend off claims regarding
the mirroring non-performance.” S. Forlati followed the same idea comparing exceptio and the content of
Article 60 of the VCLT.** Unsurprisingly for an Italian scholar familiar with exceptio from private law, she
draws a bold line between the legal effects of the two. While treaty law on suspension stops the operation of
a treaty, exceptio leaves treaty obligations in force. Such a view on exceptio in public international law is not
common, which might owe to the fact that most works on the topic were written by American or British
scholars.

It has been established that exceptio should be differentiated from its perceived doppelgéngers from
the VCLT and the ARSIWA but its role in international affairs still requires clarification. Exceptio, as a
defence, does not make part of substantive provisions on the operation of treaties. By its nature, it is not a
sword to fight for the integrity of a treaty but a shield to protect a defendant in dispute resolution after it
chooses to avoid suffering even more damage than already incurred by the infringement of a treaty by their
counterparty. Unfortunately, such conclusions are not easily inferred from the present state of international
law. International practice, both judicial and diplomatic, is still choosing to overlook the issue as if it is
insignificant or even uncomfortable.

At the same time, States can benefit from the concept of exceptio by using it in circumvention of much
stricter rules stemming from the VCLT and the ARSIWA. The latter considerably circumscribe States’
opportunities to overcome the binding effect of treaty obligations. They are aimed at securing international
predictability and cooperation. Exceptio exists to protect a non-breaching party to a treaty and does not
encroach on the effectiveness of treaties. At the same time, when States impliedly apply exceptio, they do
not perform their treaty obligations which renders treaty obligations suspended until the initial violator finally
performs his part. As exceptio does not have any procedural conditions of application, it can be invoked
ad hoc, i. e. whenever a State needs to address claims but its non-performance does not meet considerably
higher thresholds of the VCLT and the ARSIWA. Additionally, as demonstrated further, suspension on
the exceptio ground may result in the de facto termination when the initial wrongful non-performance and
the defensive non-performance under exceptio bring the treaty relations to a deadlock.

For these reasons, in the circumstances of the absence of a clear demarcation between grounds to
suspend treaty obligations exceptio certainly should be considered as an alarming addition to possible
grounds of suspension of treaty obligations. As it is said, two is a company and three is a crowd. Exceptio
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creates a pressing problem of overinclusiveness of grounds to suspend treaty obligations and can be
misused with ulterior motives, as demonstrated in Section II.

2. Grounds used by States for responses to prior infringements by others

Although the distinction between the responses to a breach of treaty stem from the clarifications of
international bodies, in practice the abundance of grounds to respond to the breaches of treaties leads to
their extensive use and even misuse. In this regard, this Section will focus on the representative case law to
illustrate the gravity of the problem of overinclusiveness of grounds to suspend treaty provisions.

Prior to the conclusion of the VCLT, States seemed to rely more frequently on exceptio as a separate
excuse for non-performance. For instance, in 1876, the US president suspended the extradition clause of the
1842 Webster-Ashburton Treaty between the US and Great Britain on the basis that the latter released two
fugitives whose extradition was sought by the US.*> The suspension was noted in a US Secretary’s letter to
the UK Secretary of Treasury which mentioned that “a continued violation of a treaty provision by one of
the contracting parties will justify the other in regarding the provision as temporarily suspended™:. The US
suspended its synallagmatic obligations concerning extradition for almost six months until Great Britain
performed and thus resumed the extradition clause in December 1876.4

Similarly, in 1957, in response to China and North Korea's breaches of the 1953 Korean Armistice
Agreement,* the UN Command declared that it was relieved of its corresponding obligations until China and
North Korea would demonstrate their willingness to comply.*® These two cases are just two examples of
many instances where injured States unequivocally benefited from exceptio.

With the emergence of the VCLT and the ARSIWA the application of treaty law responses and
countermeasures became widespread due to their clear formulation and limits. Nonetheless, States still keep
applying exceptio as a defence either explicitly, or it can be inferred from their conduct. Since States tend to
recall exceptio at the last moment, when a dispute reaches courts, the authors believe that to date exceptio
is used as a last-resort defence.

In Air Service Agreement, while the US did not explicitly rely on exceptio in its memorandum, its response
was described as “a limited withdrawal of rights of French carriers corresponding to the rights denied the
[US] carrier,” which resembled the invocation of exceptio as the synallagmatic obligations were suspended.*’
Furthermore, in 1986, the US suspended its security treaty obligations towards New Zealand, under
the Australia, New Zealand, United States Security Treaty of 1951 (hereinafter — ANZUS), since the latter
had initiated a nuclear-free zone in its territorial waters, which the US claimed was a breach of the alliance.*
The US must have applied exceptio since both the US and Australia refused to fulfil their synallagmatic
obligations due to New Zealand's prior breach.

Taxation of Foreign Cigarettes in Uruguay was brought up by Paraguay and concerned the issue of
Uruguay charging a Specific Internal Tax on cigarettes. Uruguay directly invoked exceptio and argued that
Paraguay itself applied discriminatory rules and therefore could not demand that discriminatory rules not be
applied to it.*°

Additionally, in the World Trade Organisation case of Canada — Certain Measures Affecting the
Automotive Industry, the European Communities claimed that “it is implicit in any agreement <...> that if one
of the parties fails to fulfil its obligations, the other party is released from complying with its own”.*® Therefore,
it expressly referred to the synallagmatic obligations and exceptio principle.
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Another example, from the field of investment protection, is the case of Kl6ckner v. Cameroon where
exceptio was expressly applied in favour of the respondent State as a ground for extinguishing its
obligations.®* Although the decision mainly involved the law of a State, and the award was later annulled by
the ad hoc Committee,®? this example demonstrates that a State used exceptio as a defence against
an investor’s claims under the investment treaty, “the only one it thought could be invoked without prior
notice and without respecting any deadline”.>® Similarly, in Vivendi v. Argentina (I), Argentina also relied on
the exceptio defence as a ground for non-performance of its investment obligations.*

Additionally, State practice demonstrates that even certain non-proliferation obligations may be
suspended under the exceptio mechanism. In 2000, Russia and the US concluded the 2000 Plutonium
Management and Disposition Agreement (hereinafter — PMDA),* under which they undertook to dispose of
plutonium by a certain method. In 2016, Russia suspended this Agreement due to the inability of the US to
ensure the disposal of surplus weapons-grade plutonium.*® Although the main reason to suspend the PMDA
was a fundamental change of circumstances, Russia decided not to perform its side of the treaty, referring to
the breach by the US of synallagmatic obligations under the Agreement, which more resembles exceptio.

A suspension of bilateral treaties may lead indirectly to the treaty termination because if one party to
the treaty suspends its obligations then there is only one party left in it. The object and purpose of the treaty
is no longer beneficial when only one party is performing its obligations and not receiving the promised
obligations in return.

The recent example is the suspension of the Strategic Arms Reduction Treaty of 2010% (hereinafter —
START Ill). In the report of the international affairs committee of the Federation Council of the Federal
Assembly of the Russian Federation stated that “Russia has strictly complied with [START III] provisions”,
however, since “the US purposefully fails to fulfil its obligations under the treaty, committing material
violations™® Russia suspended the treaty. It is worth noting that the US disagrees with Russia’s position and
declares that it will continue to implement the treaty.>® A closer look at the wording of the report suggests that
Russia relied on exceptio, since it argued that the suspension of START IIl was a consequence of the US’
prior non-compliance with its synallagmatic obligations. Since START Il is a bilateral treaty, the US
single-handed compliance still cannot be considered as a full performance of the treaty. Thus, its value has
been lost, leading effectively to the same consequences as a termination.

The next example of bilateral treaty suspension is Switzerland’s suspension of its agreement normalising
the ties with Libya in 2009. Switzerland justified its action on the grounds of a breach by Libya after the latter
refused to cooperate with Switzerland when two Swiss businessmen were abducted and prevented from
leaving Libya for more than a year.®® As can be seen from this example, Switzerland also used exceptio when
alleged that it would not fulfil its synallagmatic obligations under the treaty after Libya's refusal to fulfil its
treaty obligations. The treaty remains suspended up to date, and thus such suspension effectively
constitutes the termination of the treaty.
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Although, in many cases, if States referred to the specific grounds for suspension, they relied on
the VCLT or the ARSIWA as a justification, in reality their course of action more resembles the application of
the exceptio principle. This extensive number of cases demonstrates that the distinction between the treaty
law responses and other responses is vague, and States may recourse to them in response to any unfriendly
actions of other states parties to a certain treaty. Such misuse by States of different grounds in international
law for suspension creates a dangerous situation for international relations, making them unstable.
Accordingly, the invocation of many grounds in response to the breaches of treaties may constitute the
abuse of the concepts of treaty suspension.

3. Overinclusiveness of the grounds to suspend the treaties: an appraisal

Overinclusiveness of grounds for the suspension of treaty obligations is not given enough attention in legal
doctrine despite its critical importance in practice, especially at times of division in the international
community. States facing a conflict are naturally prompted to escape some treaty obligations they deem
inconvenient. As it was demonstrated in Section Il, the application of exceptio as an autonomous ground for
the non-performance of treaties is not as infrequent as some suppose. Consequently, as exceptio in
international law is used obscurely and unsystematically it is almost impossible to predict when and how it
will be invoked. As the application is not limited by any coherent norms of international law, it gives a carte
blanche to anyone willing to misuse it to suspend or de facto terminate treaty obligations. The key source of
the issue lies with the overinclusiveness of international law, but are there any ways to resolve the problem?
Will the formalisation of international law and stricter rules accurately demarcating the lines between
the VCLT, the ARSIWA, and exceptio help? This section provides an alternative to the exacerbation of
international relations after the misuses of the overinclusiveness through establishing stricter rules. It throws
light on a more flexible method of approaching the visible issue of all these concepts overlapping and
providing a room for manoeuvre by turning to positive and negative incentives for disobeying States to return
to compliance.

Reinforcement of regulation does not harmonise with the nature of international law as the order built by
consent of sovereign States. This brings the discussion to the selection of appropriate incentives for rule
abidance, States are the most susceptible to misusing loopholes of international law when they are in
despair internally or internationally. Suspending treaties by means that are not conventionally allowable is
usually an indicator of a State being burdened by its international commitments during a challenging period
of its development. Even though suspension can lead to a de facto termination of treaties, there is still
a chance to help the State to regain a sense of international stability and resume its cooperation.

Conventionally, in any legal system, non-compliance is treated as an abomination. A law that permits or
tolerates disobedience is meaningless. Hence, stable domestic legal systems rely on conformity to their
internal law and attempt to punish all deviations. They are still far from being infallible but with checks and
balances working as they are supposed to, the systems evolve and eventually benefit from the general
patterns of compliance perceived as a ‘good’ standard of behaviour.

International law is different. It lacks the sophisticated level of both law-making and law enforcement.
As previously demonstrated, there are certain loopholes in international law that endanger the stability of its
principal areas: treaty law and law on state responsibility. States have an opportunity to misuse
the mechanisms of treaty suspension, and they do misuse them as an ace up their sleeve when national
interests overweight international commitments. It turns international law into international diplomacy with
States acting as if international treaties, especially the most vital ones for the world’s well-being (human
rights treaties, non-proliferation treaties, bilateral investment treaties, etc.), are instruments of manipulation,
which can be put at stake whenever it is necessary. While both advantages and disadvantages of such
a state of affairs are numerous, it seems unproductive to enlist them all. Thereby, this article will mention only
the most obvious but still significant advantages and disadvantages with the end goal of introducing a way of
treating both.

First, for the sake of not being disappointed with public international law, one should not demand from it
what it simply cannot deliver. International law, especially its treaty-related part, is always a product of
a compromise. An ambiguous and contestable language of treaties, as primary sources of international
obligations, makes for their ability to function. If treaties were straightforward and unrelenting, a State’s entry
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into them would be unlikely. Furthermore, treaties are not that different from non-legal agreements.®* Their
‘normative pull’ is not strong enough to effectively restrain states from non-compliance if, for instance,
security interests are at stake. According to H.Koh, obedience in general and in international law, in
particular, does not emanate solely from coercion, or rather does not emanate from it at all — but it derives
from “patterns of obedience”.®? Therefore, H. Koh suggests, contrary to the Austinian thesis,® that law is not
defined by coercion. Most people choose to stop for a red light on an empty morning road or not to steal from
others not because they fear retribution — but rather because it just feels right due to the internalised rules
learnt at school, home, or anywhere else. It is surprisingly difficult to break such patterns. The same is true
for States’ behaviour. They will comply with international law because such conduct conforms to common
sense and ethical norms. States also tend to follow an “international law as a smart power” approach.®
It favours the engagement of each State with other members of the international community over
unilateralism. Accordingly, States, as actors in international relations, form bonds by backing each other up,
which undoubtedly involves respecting treaties.

Compliance is equally analogous to the prisoner’s dilemma theory. States cooperate because they
understand that otherwise, their counterparties will respond to a breach of a treaty, which will affect the
well-being of the nonconforming State or, at least, its reputation. Following the prisoner’s dilemma theory,
States benefit from their treaty-abiding conduct since it makes them full members of the international
community with full access to all privileges of international cooperation. In contrast, violations like abuses of
the ambiguous overinclusiveness of international law usually entail negative repercussions.

On the other hand, “[t]he deficiencies of international law are no excuse for its violation™®. A former ICJ
judge argues that any State’s action must comply with international law as it is the underlying condition for
the legality of such an action.®® Even though international law is generally respected,®” times of
non-compliance undermine both the rule of law on the international level and the peaceful coexistence
among nations.%

Thus, the international community ought to find a balance between the necessity to maintain
the willingness of States to continue to enter into treaties and the inevitability of measures taken to induce
offenders to comply with their obligations. The status quo with the plethora of responses to a breach of treaty,
half of which leads not to a mere non-performance but to a de facto termination of international obligations,
adds up to certain scepticism about the effectiveness of international law overall. The concept of States
having a range of opportunities to violate international law is undeniably dangerous for the whole
international legal order, so it is not surprising that legal literature on compliance has been dedicated to
the search for solutions to the issue. An intuitive response of a continental lawyer would lead to an
elaboration of a more restrictive framework of regulations with a comprehensible delineation between treaty
law responses, countermeasures, and exceptio. In the paradigm of today’'s world, rules set in stone imply
an application of negative incentives to misbehaving States. Nonetheless, it is questionable whether such
an approach is effective enough to induce compliance amongst States as sovereign actors in the
international arena. Not to say that it disregards the mentioned nature of international legal order based on
the voluntarism of sovereign States.

The application of negative incentives alone has considerable shortcomings. However effective they are
as mechanisms of inducing an individual’s rule-abiding behaviour, States are more complex actors —
regulation of their conduct requires a different approach. Again, States comply with international law more
often than they violate it. Thus, nonconformity is an irregular behaviour that points at certain underlying
issues that governments cannot overcome. Such situations are so perplexing, that, for some, going rogue
against the whole international order is a lesser evil. A treaty becomes not worth the paper it is printed on, as
a State simply cannot comply with it anymore. Any negative incentives, while having a long-term detrimental
effect on a State, will cause harm to the international community as well. Punishments allow States’
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authorities to benefit from rallying around a flag while indulging in an ‘us-against-them’ rhetoric. These are
the most common consequences of external coercion which involves sparks of nationalism among
the population of concerned States and a growing support of nonconformity to the international rule of law.%®
Moreover, negative incentives equally intensify the overall hostility and anxiety of a nation.”

On the other hand, international legal history knows positive incentives, too. They can be either internal
and emanate from the treaty itself or they can be set by the international organisation administering
the treaty, or external — supplementary or out-of-treaty means of rewarding.”* Generally, the mechanism of
rewards has been applied to ‘bribe’ a State into international cooperation.”” For example, China was
incentivised to enter into the 1987 Montreal Protocol on Substances that Deplete the Ozone Layer.”
Similarly, Egypt and Israel received billions of dollars for signing a peace treaty in 1979.7* Interestingly,
the cooperation-inducing rewards so far have been used mostly by the US.”™

Types of rewards are unlimited as they can be set after negotiations, or a giving partner can just deduce
a potentially desired reward from circumstances. They can include reputational rewards like positive and/or
encouraging feedback on certain changes of behaviour of a State, monetary rewards, trade-facilitating
rewards, and even an absence of punishment can be considered as a reward. It seems viable to consider
possible rewards with regard to Maslow’s hierarchy of needs, after making the following alterations to make it
fit for a State. Starting from the bottom, the least developed States that are fighting famine and high mortality
rates are less likely to be incentivised by strong international ties and reputation. Probably, the most
thoughtful reward would be humanitarian aid or financial support. Then, the same is true for governments
that are focused on increasing their security. Such actors will not be perceptive to international cooperation
or reputational rewards until they fulfil their security needs. In a similar vein, the international community
should adjust their potential rewards to more developed States that might prefer fulfilling reputational or even
transcendent needs of serving international well-being.

At the same time, applying positive incentives only also has a number of significant shortcomings.’ First,
a State, as a sovereign and autonomous entity, can refuse to accept a reward and, consequently, continue
non-compliance. Second, there is a chance that a non-complying State will continue its infringements after
receiving a reward. Lastly, a receiving State can opt to follow the strategy of opportunistic demands and
bluffing their counterparts into spending more resources for appeasing and cooperation.

One of potential alternatives to the application of the negative or positive incentives alone is a theory of
‘reversible rewards’ or ‘sticks and carrots’.” It narrows down to mixing positive and negative incentives.
The ‘carrot approach’ of rewarding States for compliance or returning to compliance has a psychological
factor that helps to incline a nation and its government towards adherence to the international rule of law.
Positive incentives please a targeted state and make it more prone to cooperate and generally transform
the relationships between givers and receivers in a way that cannot be reached by any negative incentives.™
They constitute rewards that are transferred in form of certain material or immaterial goods like social
approval, economic aid, etc.”

The research of E. Filmus revealed the data on the most prominent cases of the application of either
sticks, or both sticks and carrots in international diplomacy.?’ In the research Filmus analysed 24 cases and
concluded that out of 14 cases that used exclusively negative incentives, 10 of them resulted in failure to
make a state comply with international law. On the other hand, out of ten successful cases eight involved
the mix of sticks and carrots. Hence, the approach of mixing positive and negative incentives has a potential
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to be commonly applied in international law in contrast to the paradigm of treating all nonconforming States
with coercion.

The authors suppose that the application of reversible rewards would be the most practical way to
address the issue of overinclusiveness in international law, which leads to the abundance of grounds for
treaty suspension. The first two sections of this article have already analysed in theoretical and practical
detail what has created the overinclusiveness concerning the grounds for suspending treaties. Exceptio is
a principle that is indigenous to private law. Although it is unambiguous in terms of contractual relationships,
it is eminently fluid in international law. This fluidity created an elusive aura of exceptio that attracts States
when they cannot substantiate their desire to withdraw from an inconvenient undertaking by using the rules
of the VCLT and the ARSIWA. As can be witnessed in Section Il, such situations are inherently political, and
it is impossible to decide whether a suspension was legal without referring the dispute to an international
tribunal. Nonetheless, few made it to adversarial proceedings, where exceptio as a defence was measured
against existing rules of international law. As a result, a significant number of treaties have been suspended
unilaterally against the background of declarations formulated like a defence of exceptio, which remain
unevaluated. This situation is dangerous for the stability of international legal order as it de facto allows
States to extricate themselves from treaty obligations and to disregard binding rules of international law.
Consequently, the international community should ponder the methods of dealing with this issue. Using
the same metaphor of carrots and sticks, it is always preferable to start with a carrot to reduce tension and
make room for negotiation. If negative incentives are indispensable, they must be abated by pertinent
rewards. Negative incentives alone might cause heightened rebellion, self-isolation, rallies around the flag
which will not benefit neither the nation nor the international community as a whole in the era of globalization.

To summarise, this Section introduced a different view on how the international community should
approach States’ ability to pick and choose the ground for treaty suspension and, hence, non-performance.
This issue is inherent to international treaty law which proves to be full of loopholes. The authors argue that
this porous substance of the treaty law should not be approached legalistically. Instead, it is suggested to
implement practices from behavioural economics and rational legal theory to induce international cooperation
rather than deteriorating disobedience and antagonism.

Conclusion

Critical examination of diverse grounds for the suspension of treaty obligations revealed that, along with
the conventional the VCLT and the ARSIWA responses to a breach of treaties, States might apply exceptio
as a defence mechanism of an injured party that allows to suspend an obligation for an indeterminable
amount of time. Contrary to the popular belief of legal scholars, exceptio not only exists but also has an
autonomous status in international law.

Unfortunately, this exact autonomous place, specific role of exceptio, and its vague conditions of
application contributed significantly to the issue of overinclusiveness of international law that creates
loopholes that malevolent States can use to avoid performance of their international obligations. Section Il
demonstrated not only the real cases of application of exceptio and its practical usability in cases of disputes
but, most importantly, the fact that the misuse of exceptio can lead to a de facto termination of bilateral
treaties. On the other hand, the FYROM case pointed out another alarming opportunity presented by
the overinclusiveness, i.e. the ability of States to put forward all grounds for the suspension and
non-performance of treaty obligations at the same time. In this way, States have more chances to impair the
core sources of international law, treaties.

The knowledge about such an unconcealed window of opportunity for any State that, being in a conflict,
can attempt to or successfully justify its non-performance is unsettling and urges to find a solution.
The authors are adamant that overregulation of international law will damage its essence. Thereby,
the daunting overinclusiveness cannot be managed by the black letter of law. Present article suggests
a more flexible approach: a method of combining both positive and negative incentives, ‘sticks and carrots’.
Even though this unconventional perspective on international disobedience is only rising in the domain of
international law, it has a colossal potential due to its inherent connection to real decision-making processes
by State actors. Moreover, it establishes the foundation for the future cooperation, whereas the reinforcement
of normativity in international law would inevitably lead to an imminent repudiation of any future treaties.
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AHHOTaUuA

B crtatbe paccmatpuBaetcsi npobnema ausepcudvkauyMm OCHOBaHWI MPUOCTAHOBMEHWUS AEWCTBUA MeXAyHapoAHbIX [0roBOPOB.
Ocob60e BHUMaHWE yAensieTcs NPUOCTAHOB/IEHWIO BCTPEYHOrO MUCMOMHEHUss — exceptio non adimpleti contractus — 3awuMTHOMY
MexaHV3My, NO3BO/AILLEMY CTOPOHE OTKa3aTbCs OT UCMOSIHEHWS 06si3aTenbCTBa NO [OroBOPY, €C/W Apyras CTOPOHA He UcnonHuna
COOTBETCTBYIOLLEE CUHa/narMatuyeckoe 0653aTenbCTBO. Bonpekn yCTOSIBLUEMYCS MHEHUMI0, pasgensiemMomy  60/bLUMHCTBOM
CcneunasiMcToB Mo MeXAyHapogaHOMY npaBy, exceptio non adimpleti contractus He TONbKO CyLLLECTBYET B NPOCTPAHCTBE MEXAYHApPOAHOro
ny6AMYHOrO npaea, HO M 060CTpsieT Npo6sieMy €ro 4Ype3mMepHOil WHKMO3MBHOCTW. B coueTaHum ¢ 4YeTKo COPMYIMPOBAHHLIMU
OCHOBaHMWSIMI NPUOCTAHOB/EHUSI AECTBUA AOTOBOpa B MPaBe MeXAyHapOoAHbIX OrOBOPOB M NpaBe MeXAyHapOo4HOW OTBETCTBEHHOCTU
rocynapcte exceptio non adimpleti contractus nNo3BONMAET rocyAapcTBaM YK/IOHSATLCS UCMOMHEHUS OT HeYAO0GHbIX [OrOBOPHbIX
0653aTeNIbCTB, U3beras MNpy 3TOM GPEMEHU XECTKMX OrpaHWuYeHuii MMMNepaTMBHLIX HOPM MeXAyHapoaHOoro npasa. Kpome Toro,
npucywas exceptio non adimpleti contractus amopHOCTb YCyry6nsieTcsi TeM, UTO MPUMEHEeHMe 3TOT0 MexaHu3ma, 3a HEKOTOPbIMU
MCK/IOYEHNSIMU, OCTAETCS BHE MOMSI 3peHUsI 1 BHE NPaKTUKN MeXAyHapOoAHbIX CYA0B, YTO CO34aeT BO3MOXHOCTL A/151 3/10yNOTPe6AeHni
CO CTOPOHbI rocyaapcTs. OGLENPUHATLIA HOPMATUBHLIN NOAX0A, HE CNOCOGEH YCTPaHWUTb Naseiikv 1 U3bsiHbl B MeXAyHapogHOM npase,
06yc/noBneHHble exceptio non adimpleti contractus. [Jns 3TOro B HaCTOsILLE CTaTbe NpeanaraeTcs UCNosb3oBaTb METoZ, 06paTUMbIX
BO3HarpaxaeHuii (aHrn: reversible rewards) wnM «kHyTa W MNpsiHAKa», HaxoAAWMIACS Ha CTblke MEeXAyHapoAHOro npasa W
noBeAEeHYeCcKol 3KOHOMUKY, Kak Hanbonee AeNCTBEHHbIN MHCTPYMEHT peLleHnst NPo6IeMbl YPe3MEPHOI MHK/IHO3UBHOCTY.
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AHHOTaUuA

MexayHapoAHO-NpaBoBOe PErysiMpoBaH/Ne Ha/IoroBbIX OTHOLIEHWA B TEYEHWE NPUMEPHO CTa J1IeT NCYEPNbIBAIOCH COMNaLLIEHNAMU 06
n36exaHunm [BOWHOTO HanoroobnoxeHus. B oTimuve, Hanpumep, OT TOproBoro pexwma c FATT u BTO unu ot pexvma huHaHcoBol
CTabuIbHOCTU BO rnaee ¢ MexayHapoaHbIM Ba/llOTHbIM (DOHAOM, B HA/I0rOBOW cdiepe He CyLLeCTBOBa/IO HWM OAHOrO MHOTOCTOPOHHEr0
[0roBopa, 06beAMHAIOWEro 3HaYNTENbHOE YMCMIO PUCAVKUMIA. Hanoroeble Mepbl rocyAapcTs MOMIM OCMapMBATLCS /UL B OpraHax
MeXAyHapo4HOro MpaBocyans, 06CNyXUBaKoLWEro apyrne pexumsl: Toproeeii (OPC BTO), npaB yenoseka (ECMY), NHBECTULMOHHbIN
(MHBECTULMOHHBbIE TPMOYHanbl). CuTyaums Havasa MeHATbLCA B npoLiecce pa3paboTkyn mep no NpeofosieHnto hMHaHCOBOTO Kpusnca
2007-2009 rogos: B 2013 rogy nog arngoik O3CP Ha cammuTe «[pynnbl 20» 6bi1 pa3pabotaH u 0406peH niaH NPoTUBOAENCTBUSA
pa3mbIBaHUIO HaI0rOBOIM 6a3bl 1 BbIBOAY NpWObINM U3-noj HanoroobnoxeHus (adrn.: Addressing Base Erosion and Profit Shifting),
KOTOPbIA CTanl CBOEOOPAa3HbIM «30HTUKOM», HaKpbIBAKOLLMM BCE MEXAyHapoAHble MHMLMATUBbLI B Ha/IOrOBON cdiepe. YupexaeHHas
O3CP un «[pynnoii 20» VHKM3MBHAA rpynna, OT/IMYarLWascs 3Ha4dvMTe/lbHbIM NpefAcTaBUTeNIbCTBOM FocyAapcTB, cTana 3HauMMmoi
NnaoWwaakoi Ans BblpabOTKM He TONMbKO pekoMeHAauuii Mo W3MEHEHWI0 HaLMOHa/IbHOrO HaUI0rOBOrO 3aKOHOAATeNbCTBa, HO A/1A
MOArOTOBKM MPOEKTOB MeXAyHapoaHbIX cornaweHuii. B KopoTkme cpoku 6blna paspaboTaHa M nofnucaHa COTHeW y4YacTHWKOB
MHOroCTOPOHHSA KOHBEHLMSA NO BbINO/IHEHUIO MEP, OTHOCSLLMXCA K HASIOTOBbIM COrNalleHnsM, B Lensix NPOTMBOAENCTBUA pa3MbIiBaHUIO
HanoroBoli 6asbl M BbiBOAY NpubLINM  U3-NOA  HanoroobnoxeHnus. OcHaleHHas  YHWKaIbHbIM — MeXyHapoHO-NPaBOBbLIM
WHCTPYMEHTapueM KOHBEHLMSI BHeCNa W3MEHeHUsi B [Be ThbICAYM [ABYXCTOPOHHMX COrMnaleHnii 06 un3bexaHun [BOWHOro
HanoroobnoxeHus. MNpucoeanHenne 6onee 140 wopucaukumii K paspaboTaHHol B KoHue 1980-x rogoB KOHBEHUMM O B3auMHON
aAMWHNCTPATUBHOM MOMOLLM MO HAa/OroBbIM Aenam hakTuyeckn 06ecneunsio rnobasibHblili PexmnM npo3pavyHOCTM (DUHAHCOBbIX
onepauuini ANl HA/IOrOBOrO KOHTPOAsA. W, HakoHeu, B 2021 rogy WHkno3meHas rpynna O3CP 06baBuMNa 0 AOCTUXKEHUW COrnacus
0 NpoBeAeHn  106asIbHON  HaUI0roBOW  pedhopMbl,  NpefycMaTpuBaloweil M3MEeHeHvWe npuHuvna pacnpegeneHns  npubbinn
MHOFOHAUMOH&a/TbHBIX MPEeAnpUATUIA ANnA uenei Hanoroobnoxenns. CyllecTBOBaBLUMIA B TeYeHWe CTONEeTUS NMPUHLMN 06/10XeHNs
[0X0l0B NO MecTy BefeHuss 6usHeca, B TOM 4WC/e Yepe3 NOCTOSAHHOE MpPeACTaBUTENbCTBO, B CBSA3M C LUMPOKMM pacnpocTpaHeHnem
LUMdPOBbIX YCAYr 3aMeHAETCA NPUHLMNOM 0610XEHNS AOXOA0B MO MECTYy peasmsauum ToBapoB W YCNYr B Tak Ha3blBAEMOW PbIHOYHOW
IOPUCAMKLMM HE3aBUCMMO OT (haKTU4eCKoro NpucyTcTBus npogasua. MpegnonaraeTca 3ak/iloyeHUue MHOTOCTOPOHHEN KOHBEHLUMW,
KoTOopas npeaycMOTPUT AaHHble W3MEHeHUs, a Takke BBeAeHVWEe MUHUMAaSIbHOTO KOPMNOopaTMBHOrO Hasora (Hanora Ha npubbib)
B pasmepe 15 %. Bce 3T HOBLUIECTBA MNO3BOMAIT yTBEPXAATb, YTO B pamkax TPaHCTPaHMYHOTO HasIoroo6/0XeHUss NPOBOANTCA
cepbe3Has pedhopmMa, a NPUCYTCTBME HANOTOBOV Cdepbl B CUCTEME MEXAYyHapOAHOro NpaBa CTaHOBUTCS BCe 3aMeTHee.

KntwouyeBble cnoBa

MeXAyHapogHOe Ha/loroBOe NpaBo, Ha/loroBas HPUCAMKUMS, u3bexaHne [ABOMHOrO Hanoroobnoxenuns, BEPS, O3CP,
NpOTUBOAENCTBUE pa3MbIBaHNIO HAIOrOBON 6as3bl
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BBepneHue

BeHmKaMUH ®paHKINH Nucas: «B 3TOM MUpPe HUYTO HeNb3s MpPU3HaTb OnpefesieHHbIM, KpoMe CMepTu
1 Hanoroe»'. LUMPOKO M3BECTHOE M 4acTo MOBTOPSIEMOE BbICKa3blBaHNE BblAAtOLLErocsi aMeprKaHCKOro
nonnMTvka nepefaeT TPEeneTHoe OTHOLUeHMe O06WecTBa K OCHOBHOMY WCTOYHMKY MyG/IMYHBIX [10XOA0B
1 OIHOBPEMEHHO K HanGosiee OLLYTUMOMY CMocoGy BMellaTelbCTBa oCyAapcTBa B UMYLLECTBEHHYIO cthepy
yacTHoro nmua. OUeBMAHO, YTO pPasBUTME MEXIYHApPOAHON TOProBM HEN3BEXHO AO/HKHO 6bI/1I0 NOCTAaBUThL

1 13 nucbMma BeHgkamuHa ®paHkavHa (Benjamin Franklin) YXaH-Batucty /lepya (Jean-Baptiste Leroy) oT 13 Hosi6pst 1789 roga: “Our
new Constitution is now established, and has an appearance that promises permanency; but in this world nothing can be said to be
certain, except death and taxes.” VccnegoBatenn OTMeYaloT, Y4TO 3Ta MbIC/b Oblla BbiCKa3aHa M paHee ABYMSI aBTopamum —
Hannanem [feco (Daniel Defoe) B 1726 rogy wu Kpuctodepom Banokkom (Christopher Bullock) B 1716 rogy. URL:
https://www.adamsmith.org/blog/death-and-taxes (aata o6palleHus: 16.03.2023).
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BOMPOC O BbIPaboTKe OO6WMX NPVHUMMNOB HAOr006/I0XKEHNs, O HeobxoAMMOCTW rapMoHU3aLun
Ha/I0r006/10KEHNST B HaUMOHasIbHbIX  MPaBOBbIX  CUCTEMax, O BBeAeHMM obliero craHgapTa
Ha/10r006/10KEHNSI MHOCTPAHHbIX /ML, 06 Y4YpexaeHun MexayHapoaHOl opraHuMsauuv, K KOMNeTeHuum
KOTOpoii  OTHOCMAMCb  Obl  HasloroBble  Bompocbl. OpgHako Ha MpOTsHKeHMM Bcero XX  Beka
MeXyHapoAHO-NPaBoBOe HOPMOTBOPYECTBO (DAKTUYECKU OrpaHWyMBasIOCh 3ak/IYeHWeM [BYCTOPOHHUX
cornaweHnii 06 un3bexaHun [ABOWHOrO Has/I0ro06M0XEHNs!, a (YHKUUI0 MUPOBOFO  Ha/I0rOBOr0
«CTaHdapT-ceTTepa» BeCbMa HEOXMAAHHO B3s/ia Ha cebs OpraHm3auns 3KOHOMUYECKOIo COTpyAHUYECTBa U
pa3sutnsa (ganiee — OJICP). Ee uctopmyeckn pervoHasibHblli XapakTtep, BeCbMa OrpaHUYeHHbI cocTaB
YYaCTHWUKOB, HEMpoCTas npoueaypa BCTYN/EHNS B Y/IeHbl HE MOIIN CNOCOGCTBOBaTL npespaieHnto O3CP
BO «BCeMUpHYH HaMOroByH OpraHun3aluio», B KOTOPOi Tak HYyXAa/10Cb MeXayHapoaHoe coo6LeCcTBO.
HayuHble nccnepoBaHuss B cdhepe HasIOr006/1I0KEHUS TakkKe B 3HAUYUTENIbHOW CTEneHW pa3BUBa/IMCh
B paMKax «HaLMOHasIbHbIX KBapTup». Hanorosoe COTPYAHMYECTBO rOCYAApCTB HeYacTo CTaHOBW/IOChb
06BHEKTOM BHUMaHWNS IOPUCTOB-MEXAYHAPOAHMKOB, a MOHOrpadum, y4ebHVKN 1 CTaTbi N0 MeXAyHapoLHOMY
Ha/I0rOBOMY MpaBy, Kak MpaBWio, u3gaBanncb chneuunanuctamu, B 60/blUEA CTENeHM KCCAeayrLwumm
HaUMOHa/IbHbIE NpaBOBblE CUCTEMbI?. Bosiee Toro, aHa/IM3Vpyst cnaboe BHUMaHWE K Hasloram CO CTOPOHbI
[aarckoii akagemum MexayHapoAHOro npaBa W EBponeiickoro o6uliectBa MexayHapogHoro mnpaea,
. B. BUHHMUKMIA B CBOeM OOGCTOATENIbHOM UCCNefoBaHWW Aaxe [enaer [ajsieko WAYLWMWIA BbiBOA, 4TO
MeXZyHapoHMKaM Haslorm He o4eHb UHTepecHbl®. Elle 6onee Tpuauati neT Hasag PyTuens Mapta nucan,
YTO MEeX[yHapoAHbIM HasIOrOBbIM MPABOM 3aHUMAOTCH CKOPEE HasIOTOBUKM, YEM MEXAYHAPOAHUKU®.
[JeiicTBuTensHoO, B Hay4yHOl fuTepatype Masio paboT pUCTOB-MEXAYHAPOAHUKOB, MNOCBALLEHHbIX
Ha/I0r006/I0OKEHUID®, @ HEMHOIQYMC/IEHHbIE VMEILWIMECH WCCMEAOBAHUS 3@ PEAKUM  UCK/TOUEHVEM
nocBsiLEeHbI 4OroBopamM 06 n3GexaHun ABONHOr0 HasToro0610XKEHNS UM HAJ10r006/10KEHN0 B EBponeiickom
coto3e®. Cdpepa TpaHCrpaHWYHOTO Haoroo6/I0KEHUS] COBEPLUEHHO He3ac/yXeHHO 6blna o6heneHa
BHUMaHMEM TEOPETUKOB WM MPaKTUKOB MEXAYHApOAHOro npasa W, BUAMMO, XAana «det» 1 BO3MOXHOCTM
ABUTLCA Ha «bBasi». BO3MOXHO, OH yXe COCTOACA UK, NO KpaiHe mepe, HasHavYeH Ha 6nvxalilee Bpems.
FnoGanbHblii ouHaHCOoBbI kpusnc 2007-2009 rogos, BCTPSXHYB (PUHAHCOBYH CUCTEMY rOCyAapcTB,
3acTaBuW/1 NMepeocMbIC/IUTbL Kak 06beM, Tak U rNyouHy MeXayHapoAHOro coTpyAHMYecTsa no MHaHCOBbLIM U
HanoroBbiM BonpocaMm. [Mog armgoin O3CP 6bin pa3paboTaH NPOEKT NPOTUBOAENCTBUS pasMbiBaHUIO
HaMoroBoit 6asbl U BbiBOAY NPU6LIIM M3-Nog HasloroobnoxeHuss — Addressing BEPS’, koTopblii Bo6pan B
cebs npakTMyeckn Bce BOMPOCHI MEXAYHAapPOAHOr0 HaN0roBOro COTpyaHUYecTsa. Kpome Toro, B Kpatyaiilume
CpPOKU 6bln1a paspaboTaHa MHOrOCTOPOHHSAS KOHBEHLMSA MO BbINO/IHEHUIO MepP, OTHOCALUMXCS K Ha/I0rOBbIM

BuHHMUkuniA [. B. MexoyHapoOHoe Has/i02080€ npaso: npobiembl meopuu u npakmuku. M. : CtatyTt, 2017; lWaxmameTbeB A. A.
MexdyHapodHoe Hasoe080e npaso. M. : MexpayHapoaHble oTHoweHus, 2014; Kyuepos W. V. MexdyHapooHoe Hasi02080€e npaso
(Akademuueckull kypc): YuebHuk. M. : HOpWHdoP, 2007; LleneHko P. A. MexdyHapoOHble Hano208ble npasuna. M.
KOpnantuHdopm, 2012; OH xe. MexdyHapoOHble Has0208ble Mpasu/sa 8 cucmemamuyeckoMm us/ioxeHuu, M.: Mpocnekt, 2023;
KonuHa A. A. MexdyHapoOHOe Hasi02080€ Mpaso: y4yebHUK U fpakmukym 0719 bakasnaspuama u ma2ucmpamypb! |/ nof peg,.
A. A. KonuHa, A. B. PeyT, A. O. AkywieB ; oTB. pea. A. A. KonuHa, A. B. PeyT. Mocksa : M3gatenscTBo KOpaiit, 2019; NoHomapeBa K.
A. lMpasosoli pexum Han02006/10KeHuUs1 NPubbI/IU OPUOUYECKUX /luy U 00x0008 chusudeckux suy 8 Pocculickoli ®edepayuu u
Esponelickom Coro3e: cpasHUME/IbHO-MPaBoBoe ucc/iedosaHue: ouc. ... 0-pa rpud. Hayk. M., 2021; Avi-Yonah R. International Tax
as International Law. Tax L. Rev. 2004. Vol. 57. Ne 4. P. 483-501.

3 BuHHuukuii 4. B. Yka3. coy. C. 97-98.

Martha R. S. J. The Jurisdiction to Tax in International Law. Theory and Practice of Legislative Fiscal Jurisdiction. Deventer : Kluwer.
1989. P. 1. lMpuBedeM 3Ty 3HauMMyl0 LuUTaTy MOSMHOCTLIO: «International fiscal law, to the extent that it has been an object of
intellectual inquiry, is almost exclusively practiced by fiscalists who usually deny any role to international law, or have not shown any
signs of awareness and have displayed even less understanding of the determinative role of the general international law in this
area».

Cwm., Hanpumep: Bonosa /1. . Bkiad OOH 8 paspabomky memooda npecedeHusi «080UHO020 HEHas102006/10)KeHUsi» 00X0008
KommnaHul, ocyujecms/isirouux 0esime/lbHoCMb B8 pasHbix topucoukyusix /| CeBepo-KaBkasckuii topngnyeckuii BectHuk. 2020. Ne 2.
C. 76-83; Bonosa Jl1. . OcobeHHOoCmMU MpPasoBoeo peay/1upoBaHusi MeX0yHapPOoOHbIX Has10208biX omHoweHul /| ®vHaHcoBoe
npaso. 2019. Ne 7. C. 31-35; Bentil J. Situating the international tax system within public international law // Georgetown Journal Of
International Law. 2018. Vol. 49. P. 1219-1270.

Cwm., Hanpumep: XasaHosa W. A. M36exaHue 080UHO020 Ha/l102000/10)KeHUST U pedomspawjeHue yK/I0HEeHUS OM Has1020006/10)KeHUs 8
ycnosusx B3aumooelicmsusi HaYUOHa/IbHO20 U MeXOyHapooHo20 rpasa: ouc. ... 0-pa topud. Hayk. M., 2016; OHa Xe.
MexdyHapooHbie 002080pbI Pocculickoli ®edepayuu 06 usbexaHuu 0BOUHO20 Ha/l02006/10KeHUsT | MOHo2paghusi | nog, pea.
M. W. KydyepoBa. M. : VIH-T 3akoHOAATENbCTBA U CPaBHUTE/LHOTO npaBoBefeHus npu Mpasutensctee PP : V[ «tOpucnpyaeHums»,
2016; XaBaHoBa W. A. @uckasibHbIl (Has0208biIl) CysepeHumem U e20 2paHuybl 8 UHMeepayuoHHbIX obpasosaHusx Il XypHan
poccuiickoro npaea. 2013. Ne 11. C. 41-51; TonctonsteHko I. IN. EBponelickoe Hasi02080€e npaso: [1pobsiemMbl meopuu U MPakmuku:
duc. ... 0-pa topud. Hayk. M., 2001; 3axapoB A. C. Hanozosoe npaso EC: akmya/ibHbie MPo6/ieMbl (hyHKYUOHUPOBaHUST eQUHOU
cucmemsbi. M. : Bontepc Knysep, 2010; /leoHoBa O. A. OcobeHHocmu umrniemMeHmayuu npasa EC o npsiMom Has102006/10)KeHuUU:
ouc. ... kaHO. ropud. Hayk. M., 2016; AreeBa A. [l. [Mpasosoli MmexaHu3M uMieMeHmayuu Haao0208020 rpasa EC 8 ®edepamusHol
Pecny6nuke lepmarusi: duc. ... kaHl. topu0-0. Hayk. M., 2017; Sjoerd Douma, Otto Marres, Hein Vermeulen, Dennis Weber
Terra/Wattel European Tax Law Eights Edition; Volume | (Full edition). WoltersKluwer, 2022.

7 CM. odwmymanbHbii  caiiT  O3CP. URL:http://www.oecd.org/tax/beps/addressing-base-erosion-and-profit-shifting-978926419
2744en.htm (para obpaweHus: 16.03.2023).
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COrnallueHnam, B Lensx MnpoTMBOAENCTBMSA pPa3MbIBAHUIO Has10rOBOM 6asbl M BbiBOAY MNPMOLIN M3-N0A,
Ha/1I0ro06/10KEHUS®, KOTOpas K HAaCTOSILLEMY BPEMEHW MOANMCAaHA COTHeW topucaukumii®. Bonee 120
rocygapcTs B TeueHve nocnegHero AecatuneTns npucoeqnHUANCb K Apyromy cornalleHnio — KoHBeHUUN o
B3a/IMHOI afiMMHUCTPATMBHOW MOMOLLM MO HA/IOrOBbIM Aenam*® — KoTopoe BKyne C [ABYMSI MOAENbHLIMU
[IBYCTOPOHHVMM ~ cTaHAapTamy o6meHa uHdopMauum'  co3gano  pexum  [1oGanbHoW  Hanorosol
npo3payvHocTu. Mog arngon OICP n «Mpynnbl 20» 6blna yupexaeHa VIHKI3nBHas rpynna paspaboTkm mep
npotmBogelicteua BEPS (OECD/G20 Inclusive Framework on BEPS), kotopasi cerogHsi BkiwouvaeT 141
lopucamkumio®, M, HakoHeu, B 2021 rogy 3ta rpynna ogo6puna npoekT HasloroBoi  pediopmbl,
npegnonaralLweil N3MeHeHe NPUHATLIX CTO J1IET Hasag, NpaBuil Ha/IOr006/10KEHUSA MHOFOHALUMOHAIbHbIX
npeanpusTUiA B rocygapcTBax, B KOTOPbIX Takue NpeanpusiTus NpoAarT ToBapbl U yciyrn®s,

MocTapaemca B gaHHOl CTaTbe cAenaTb 0630p MeXAyHapoLHO-NMPaBOBbIX ACMEKTOB COTpPyAHMYeCTBa
rocygapcTs B Ha/10roBoI cpepe (MepBblii pasgern), nokasartb, KakvuM 06pa3oM Ha/loroBble Mepbl nonagarot
B chepy BHMMaHWS OPraHoOB MeXAyHapoAHOro mnpaBocyaust (BTOpoW pas3gen), a 3ateM nogpobHee
paccMOoTpeTb rOTOBSALLYCS pedhopMy TpaHCTPaHUYHOIO Has10roo6/10KeHus (TpeTuiA pasgen). B 3aknoueHum
nogsegem utorn. OCHOBHasa Uaesa craTbl 3aknioyaeTcs B TOM, YTO, HECMOTPSA Ha O4EBUAHYH OCTOPOXHOCTb
rocygapcte B MpPUHATUM 06sA3aTeNibCTB B CPepe Hanoroob/oxXeHus, Gaumxaliwmne rogpl  MoOryT
O3HaMeHOBaTbCA BEeCbMa peLlMTe/bHbIM WaroMm B MEeXAYyHapO4HOM HasIoroBOM HOPMOTBOPYECTBE,
CPaBHUMbIM C yupexaeHnem MB®*, ¢ nognucaHnem FATT™ nnm Mapuxckoro cornatieHust no knmmary*e,

1. MexayHapogHoe COTpyAHMYECTBO B HA/10T0BOl cdhepe

TpagvumoHHaa cdepa «BEAEHWA» MeXAyHapO4HOro npaBa — 3TO BOMPOCHI TEPPUTOPUMM W OBLLMX
NPOCTPaHCTB, BHELLHNE CHOLLEHWS FOCYAapcTB, BK/OYasi BONPOChI BOMHbI U MUPA, a Takke NpaBoOBO PeXnM
WHOCTPaHHbIX Nl U ToBapoB. OYEBMAHO, YTO Ha/I0r006/0XEHNE, ByayUn BeCbMa OWYTUMbIM CPEeACTBOM
Ny6/IMYHOIO BO3LENCTBUSA HA UMYLLECTBEHHYHO CEPY YaCTHLIX /UL, B TOM YUC/E MHOCTPAHLEB, HE MOT/10 He
3acTaBUTb rocygapcTBa A0roBapuBaTbCA O HAJIOTOBOM PEXMME CBOUX UL, B YYXKOW CTpaHe. Takon pexum
onpefensieTca cambliMU pPacnpoCTpaHEeHHbIMU U UCTOPUYECKU MepsbiMU MeXAyHapOoAHbIMA Has10roBbIMU
[0roBopamn HOBOFO BpPEMEHW — cozs1alleHuUsIMU 06 usbexaHuu 0B0oUHO20 Ha/102006/10keHUs1 (Qanee —
ColaH).

B 20-e rogbl Mpowsioro Beka 6as30Bble MOAXOAbl K M36EXaHW ABOWHOTO HasI0ro0610XKeHUsA Oblin
BblpaboTaHbl Mof arugoi fiurv Haumit'’, a nocne BTopoit MUpPOBOI BOVHBI (OYHKLMKW aHaNUTUYECKOTO
N METOAMYECKOIO LEHTpa Hadana BbiNo/HATE OJCP. B pamkax 3toii opraHu3auum B 1963 rogy O6bin
pa3paboTaH TekCT MogenbHO KOHBEHLUM O HA/I0r006/10XEHNN A0X04a WU KanuTana, KOTOopbIA A0MOHANCS

8 Multilateral Convention to Implement Tax Treaty Related Measures to Prevent Base Erosion and Profit Shifting.

URL: https://www.oecd.org/tax/beps/multilateral-convention-to-implement-tax-treaty-related-measures-to-prevent-BEPS.pdf ~ (gata
obpaueHns: 16.03.2023); CobpaHue 3akoHogatenscrea P®. 9 maprta 2020 roga. Ne 10. C1. 1281. bionneteHb MexayHapoaHbIX
norosopos. 2020. Ne 5.

®  CM. uHchopmaumio Ha odumanbHom caiite OCP. URL: https://www.oecd.org/tax/beps/beps-mli-signatories-and-parties.pdf (aata
o6paueHus: 16.03.2023).

10 MHOrocTopoHHsisi koHBeHUMst OOCP 0 B3aMMHOW aAMUHUCTPATMBHOW MOMOLUM MO HaMoroBbiM AenaM. CM. oduumasbHbIi
caiit OJ3CP. URL: https://www.oecd.org/ctp/exchange-of-tax-information/convention-on-mutual-administrative-assistance-in-tax-mat
ters.htm (aata o6palleHuns: 16.03.2023).

' MHOrocTOpoHHEE cornalleHue KOMMETEHTHbIX OpraHoB 06 asToMaTMyeckom obmeHe UHaHCOBON WHpopmaumein Cwm.
othuumanbHbii cant O3CP. URL: https://www.oecd.org/tax/automatic-exchange/international-framework-for-the-crs/multilateral-
competent-authority-agreement.pdf (gara o6patieHus: 16.03.2023). MHOroCTOpPOHHEE cornalleHne KOMMETEHTHbIX OpraHoB 06
aBTOMaTN4eckoM 06MeHe CTpaHoBbIMM oTyeTamn CM. odmumanbHbii cant OJCP. URL: https://www.oecd.org/tax/automatic-
exchange/about-automatic-exchange/cbc-mcaa.pdf (aata o6pauieHus: 16.03.2023).

12 CM. cnucok uneHoB Ha caiite O3CP. URL: https://iwww.oecd.org/tax/beps/ (aata o6patieHus: 16.03.2023).

13 Cm.: Statement on a Two-Pillar Solution to Address the Tax Challenges Arising from the Digitalisation of the Economy — 8 October
2021. URL: https://www.oecd.org/tax/beps/statement-on-a-two-pillar-solution-to-address-the-tax-challenges-arising-from-the-digitali
sation-of-the-economy-october-2021.htm (aata o6patieHuns: 16.03.2023).

4 TekcT B nmocnefHeil pegakumm cM. Ha caiite MB®. URL: https://www.imf.org/external/pubs/ft/aa/index.htm (mata o6patieHus:
16.03.2023).

15 Cm.: Tekct FATT-47 Ha caiite BTO. URL: https://www.wto.org/english/docs_e/legal_e/legal_e.htm (gata obpatueHus: 16.03.2023);
TekcT FATT-47 Ha pycckom si3bike CM. B c6opHuke: Lymunos B. M., Boknad . C., fiucbwny N. M., TpyHk-®egoposa M. IM., /locesa
A. B., Nokatunosa E. B. Mappakewckoe coenaweHue 06 yypexoeHuu BcemupHoli mopaosoli opeaHusayuu. M., 2018. C. 685-794.

1% Cm. TekcT Mapwkckoro cornawenusi: URL: https://unfccc.int/sites/default/files/english_paris_agreement.pdf (gata o6patueHus:
16.03.2023).

17 League of Nations, Economic and Financial Commission. Report on Double Taxation Submitted to the Financial Committee by
Professors Bruins, Einaudi, Seligman, and Sir Josiah Stamp. League of Nations document no. E.F.S.73.F.19. (Geneva: League of
Nations, 1923) (reproduced in Legislative History of United States Tax Conventions, supra, 4005-55, at 4049). LinuT. no: BUuHHWLKNI
0. B. Ykas. coy. C. 124.
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KaXable HecKoNbKo feT; nocnegHsas pepakums gatupyetcs 2017 rogom®®. MogenbHas KOHBEHLMS
npeactaBnser coboii pekomeHAoBaHHbI ODCP o06pasel, ABYXCTOPOHHEro corfaweHus 06 usbexaHum
[OBOHOrO Ha/10ro06/10KEHUS, KOTOPbIA NCMOMb3YeTCA Kak rocygapctBamy — yneHamy O3CP, Tak n Bcemu
Apyrumy ctpaHamu. KOHBEHUMS cTasia OCHOBOM A5 3ak/iueHuss 6osiee Tpex ThbICAY MeXAyHapOoAHbIX
cornalleHnin 06 ycTpaHeHWM [BOWHOMO HaoroobnoxeHusa. Poccuiickaa dPefepaums  ydvacTByeT B
[BYXCTOPOHHUX COrfaweHusx c 6onee 4eM BOCbMbIOAECATHIO rocyaapcTBamu'®. K nosHoMmy TekcTy
MopenbHON KOHBEHLMW MPUIOXKEH KOMMEHTapuii M pPasNMYHOro poja MHpOopMaLnoHHble MaTepuasibl:
CMUCOK BCEX [BYXCTOPOHHUX KOHBEHUWI Mexay rocygapctBamm — udneHamm O3CP, uctopuyeckme
nNpvMeYaHns 1 oKNaabl, KOTOPbIE CTasIn OCHOBOW ANS1 TEX UK MHbIX (DOPMYNINPOBOK. O6LMii 06bEM BCEX
NPUIOXEHW cocTaBnseT 6onee ABYX ThiCAY CTpaHul. 3Ta nybnukauma OICP ocTaeTcs aBTOPUTETHbLIM
CpPeLCTBOM TOJIKOBaHMS MEXAYHAapOAHbIX Ha/I0rOBbIX COrMalleHnin, MCMosb3yeTcs rocygapcrsaMu npu
pa3paboTke HOBbIX MEXAYHapOAHbIX COIalleHnii, HauMOHa/IbHbIX Ha/IOTOBbIX aKTOB, a Takke npu
paccMoTpeHun  crnopoB®. HeoGXoAMMO  YMOMsHYTb  Takke TWMOBYIO KOHBEHUMIO — OpraHusaumm
O6beanHeHHbIX Hauuii 06 n3bexaHnn ABOMHOr0 Hanoroo6/10XKeHNS B OTHOLLEHUSIX MeXAy PasBUTbIMU U
pasBuBatoLLMMUCS CTpaHaMK?, KOTopasi B 3HAUMTE/IbHOI CTeneHn coBnagaet ¢ moaesnbio OSCP.

Bo BcTynneHun Kk MopgenbHoii KoHBeHuun OJICP mexayHapoaHoe [ABOIHOe Hasioroob/oxeHue
onpefenseTtca Kak «NpuUMEHeHWe K OAHOMY OObeKTy HanoroobnoXeHUs OAHOro Hanoronjaaresblimka
CpaBHMMbIX HaNOroB B ABYX (Unn 6onee) rocygapcteax». OCHOBHOE cogepxaHne MoaenbHON KOHBEHL MM
O3CP npuBoguTca B rnasax lll-V, koTopble onpeaensoT npasuia pacnpeieseHnst HanoroBol KPUCANKLUN
[0roBapmnBaioLLMXCA rocy4apcTB Mo 06/10KEHUI0 HAUTOTOM OrnpefesieHHbIX BUAOB J0X040B (0T HeABMXMMOTo
nUMyLLecTBa, OT NpeanpuHMMAaTEe/IbCKON AeATeNbHOCTW, AMBUAEHAOB, MPOLEHTOB, POS/ITA U AP.) U METOAbI
yCTpaHeHns ABOWHOrO Has10ro0610XKeHN S,

MpeaycMOTpeHO ABa BO3MOXHbIX METOAA YCTpaHeHWst ABOWMHOIO Hasioroo6noxeHuss B cT. 23A n 23B:
METOZ, OCBOOOXAEHUA (aHr.: exemption method) v KpeauTHbI (3a4eTHbIi, BblbeTa) MeTog (aHrn.: credit
method). TlepBblii MeTO4, nNpegycMatpuBaeT, YTO Pe3NAEHT OLHOI0 [0roBapuBaOLLErocsl rocyaapcrsa,
nonyyaowuii 4oxoabl, KOTopble obnaratTcs B COOTBETCTBUMMN ¢ KOHBEHLUMEN B ApyroM [0rosapusaroemcs
rocygapcrtsee, 0CBOGOXAaeTcs OT Hasora B rocyfapcTse, e OH ABSETCHA Pe3nieHToM.

3aueTHblil MeTof nogpasymeBaeT BblYET Haslora, YNJIayeHHOro B OAHOM  [0roBapusatoLLeMcs
rocygapcTtsee, U3 Haslora, KOTOpbIi NOANEXNUT ynnaTte B APYroM Aorosapvsarollemcs rocygapctsee. B cnyvae
NPUMEHEHMS BTOPOrO0 METoda Hanor MOXeT ynnadvMBaTbCA B [ABYX [ocyAapcTBax, HO [JBOINHOro
Has10roob6/10KeHNA He MPOUCXOLMT, NMOCKO/IbKY OAWMH Hanor BbluMTaeTCA M3 ApPYyroro, TO €CTb MPOUCXOoauT
cBoeobpasHblii 3a4eT. B cornateHusx Poccuiickoli ®epgepauny ncnonb3yeTcs 3a4eTHbIi MeTos, 6onee Toro,
MMEHHO Takoli MeTo4 Mo yMonuaHuuio ykasaH B cCT. 311 Hanorosoro Kogekca Poccuiickoii ®epepauun
«M36exaHne [OBOMHOrO Hasloroo60XeHus». Takum 06pas3oM, ynjavyeHHbI B MHOCTPaHHOM rocyAapcTee
HaUu10l BbIYATAETCA W3 POCCUICKOTO Hasiora Ha Mnpubblib HE3ABUCUMO OT HaulMuUs COrNAallEHUss C Takum
rocyfiapCcTBoM.

Cnegyet OTMETUTb, YTO B pamkax npoekta BEPS 6bina paspaboraHa MHOrOCTOPOHHSISI KOHBEHLMSI MO
BbIMO/IHEHWIO Mep, OTHOCALLMXCA K Hasl0rOBbIM COr/lalleHnsaM, B Lensx NpPOTUBOLAENCTBUS pa3MbIBAHUIO
HanoroBoii 6asbl U BbiBOAY NPUGLIIM M3-NoA HasoroobnoxeHnus (Multilateral Instrument nnm MLI)%,
YyacTHUKaMu KOHBEHUMM B HacTosiwee Bpems saBnasiotca 100  opucaukuvii.  [adHblil  AOKYMEHT
npeacTaBnser cobolii YHUKa/IbHbI MeXAyHapoAHbIli [0roBOp, KOTOPbIA BHOCUT WU3MEHEHUS B ThbiCAYN
[OBYCTOPOHHMX COrflaleHnin 06 un3bexaHun [BOWHOTO HaI0roo60XKeHNs C LUenbio  npeaoTBpatutb

18 CMm. nonHblii TekcT Ha caitte O3CP. URL: https://read.oecd-ilibrary.org/taxation/model-tax-convention-on-income-and-on-capital-

2017-full-version_g2g972ee-en#pagel (gata obpaLleHus: 16.03.2023).

19 Cm. cnucok cornatleHuii 06 usbexaHum ABOMHOTO Hanoroo6noxeHus Poccuiickoli ®eaepaumn Ha caiite MuHdpmHa Poccumn. URL:
https://minfin.gov.ru/ru/document?id_4=124786-spisok_mezhdunarodnykh_dogovorov_ob_izbezhanii_dvoinogo_nalogooblozheniya
_mezh du_rossiiskoi_federatsiei_i_drugimi_gosudarstvami_list_of_the_tax_agreements_for_the_avoidance_of_double_taxation_bet
ween_the_russian_federation_and_other_states (aata o6patyeHus: 16.03.2023)

OTtmeTum, 4To 15 mapTa 6bI10 06BSIBNEHO O HaMEepeHun AEeHOHCUpOBaTb coralleHust Poccuiickoli degepaummn 06 nsdexaHum
[BOINHOTO Ha/I0r006OXEHUS C «HEAPYXECTBEHHbIMU» cTpaHamu. URL: https://www.kommersant.ru/doc/5875604 (gata obpaliyeHus:
16.03.2023).

20 3pecb 1 HWke cMm.: LWymunos B. M., iudpumy, N. M. MexdyHapodHoe ghuHaHCoBoe rnpaso: y4yebHUK. 3-e u3d., nepepab. u dor. M. :
FOCTNLINA, 2018. C. 229-235.

2L Cm. TeKcT TUMNoBOIi KOHBEHLMM Ha caiiTe OOH.

URL: https://un.org/esa/ffd/wp-content/uploads/2014/09/UN_Model_2011_UpdateRu.pdf (gata o6patyeHms: 16.03.2023).

CM. TekcT KoHBeHuum Ha caiite O3CP. URL: https://www.oecd.org/tax/treaties/multilateral-convention-to-implement-tax-trea-

ty-related-measures-to-prevent-beps.htm (gara o6pauwieHnus: 16.03.2023); Poccuiickas ®egepaums npucoeamHmunacb K KoHBeHLMK

7 vioust 2017 roga, KoHBeHums patudmumpoBaHa degepasibHbiM 3akoHOM OT 1 mas 2019 roga Ne 79-d3 c oroBopkamu

1 3asBneHnsamu // CobpaHue 3akoHogdatenbctea P®. 6 mas 2019 roga. Ne 18. Ct. 2203.
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3n10ynoTpebneHns NoNOXeHUAMN AaHHbIX cornalleHunii. MocyaapcTBa — yvyacTHUKM KOHBEHLMM yKa3blBatoT,
Kakve 13 NosioXeHwin KoHBeHLun oHM cobmpatoTcs NCnosb30BaTb B ABYXCTOPOHHMX OTHOLIEHWAX. B criyyae
coBMajeHnss Mo3vumii CTOPOH COOTBETCTBYIOLLEE [BYCTOPOHHEE COrfalleHne CUUTAETCH W3MEHEHHbIM
B pegaxuuun MLI.

Bmopas cchepa OTHOLUEHWIA rocyaapcTs, yperyimpoBaHHas HOpMaMu MexXAyHapogHOoro npasa, — 370
0bmeH Hasioeosoll uHghopmayueli. B pamkax ODCP n Coseta Eponbl B 1988 rogy 6bina paspabotaHa
KOHBEHLMA 0 B3aMMHOI afiIMUHUCTPATUBHO NOMOLLM NO HA/IOTOBLIM Aenam®, KOHBEHLMIO Ha CeroAHALLIHNI
AeHb noanucann 146 topucamkumii®*, B Tom unucne Bce uneHbl OJCP, cTpaHbl BPUKC?®, a Takke
npakTMyeckn BCe rocyjapcTBa WM TeppuTopuu, MpeaocTaBnsBLUME B TEUYEHUE MHOTUX JIET Hasl0roBble
ybexuvwa ans 6musHeca, B ToM uncne benms, bBputaHckue BupruHckue octposa, Ceiiwensl n gp. KoHBeHLms
npegycMaTpvBaeT  COTPYAHMYECTBO  KOMMETEHTHbIX OpPraHoB  rocyAapcrB-yyaCTHUKOB B OOMeHe
nHhopmaumein, BkIOYas MpoBefeHVe OAHOBPEMEHHbIX Ha/I0rOBbIX MPOBEPOK W y4yacThe B HasI0roBbiX
npoBepkax 3a rpaHuleid, NoMOoLLM BO B3bICKAHWW HAMOMOB W B HanpaBieHWM OOKYMeHToB (n. 2 cT. 1),
npeaycMOTpeH He TOMbKo 06MeH WHdopMauuwein no 3ampocy (CT. 5), HO M aBTOMATUMYECKUiA OOMEH
nHpopmaumeii (cT. 6). Ana obecneyeHnst aBToMaTuyeckoro oomeHa nHcopmaumein O3CP paspaboTana gsa
TUMNOBbIX MHOTOCTOPOHHUX COIALIEHNS MeXAY KOMMNETEHTHbIMM opraHamMy No o6meHy oTyeTamu KoOMNaHwuii
0 [IeATeNbHOCTU B HECKOMbKMX cTpaHax (aHrn.: Country-by-Country Report)®® v no o6meHy nHdopMalmei
0 (PMHAHCOBbIX cueTax®’.

Tpembe HanpaBfeHne MeXAYHapOA4HOro CcOTpygHuyecTBa B chepe Ha/oroobnoxeHms — 370
2apMOHU3ayusi HayUOHa/IbHbIX MPasoBbIX CUCMEM B8 Yacmu Has020006/10)keHUsT NOCPEACTBOM BbIpabOTKU
pekomeHAaumin B pamkax paboumx rpynn n komutetoB O3CP. Takve pekoMeHJauuy MoryT NoAKpennsTbes
pesonoumammn camMuToB «Ipynnbl 7» 1 «Mpynnbl 20». Kak yxe ykasblBasloCb, CErOAHsS MOYTU BCE Takume
pekomeHAaumMm cobpaHbl Nof «30HTUKOM» npoekTa ‘Addressing BEPS'. 3TOT npoekT odopmieH B BUAE
pokymeHta O3CP, koTopbli 06beguHAeT NSATHaAUATb HANpaBAeHWiA COTPYAHMYECTBA (OHW WMEHYHTCS
«[JencTBuAMM»), B YaCTHOCTU LUMPOBbLIE KOMNAHWUM, HAI0roob6/10KeHNe KOHTPOMPYEMbIX UHOCTPaHHbIX
KOMMNaHuii, npegoTBpalleHme 3M10ynoTPebneHnin MOMOXEHUSMM HANOrOBbIX COrfalleHunin, TpaHcepTHoe
LeHoobpasoBaHMe.

Tak, HanpvmMep, B pamkax Tpetbero [elicteus BEPS BbipaboTaHbl pekoMeHgauun no rapmoHu3auum
HaUMOHaJIbHbIX HOPM, KacalLMXCA KOHTPOSIMPYEMbIX MHOCTPaHHbIX koMnaHuii  (KWK). 3T  HOopMbI
npegycMaTprBatoT 0653aHHOCTb B1afeoLWmX 3apy6eXXHbIMU HU3KOHAIOTOBLIMY KOMM@HUSMW HaLMOHa IbHbIX
NL-pesnaeHToB  ynaadvMBaTb HaslOr € HepacnpefeseHHoW npubblin  TakMx KOMNaHWA B CTpaHe
pe3sngeHTcTBa. B Poccuiickoin depepaumn B Hoss6pe 2014 roga 6bln NpuHAT dhefepasbHblil 3aKOH O
BHECEHUW U3MEHEHWIA B Hasl0roBbI KofeKe, KOTopblii NpeaycMoTpen AeTasibHble Npasuia 06 yBegomaeHun
Ha/10rOBbIX OpraHoB 06 Yy4yacTMM POCCUMICKMX PEe3NAEHTOB B WMHOCTPaHHbIX KOMMAHWAX, O nopsake
WUCYMCNIEHNS Hasora C  HepacnpefeneHHoin npubbln  KOHTPONMPYEMbIX  WMHOCTPaHHbLIX  KOMMaHWiA,
0 NPeAoCTaBNEHNN B POCCUICKME HAMOIOBbIE OpraHbl OTYETHOCTM TakMX KOMMaHuii 1 T. 4.2 Takum o6pasom,
COOTBETCTBYOLLME pekomeHgaumn OICP 6blM MMNIEMEHTUPOBaHbLI B POCCUIACKYIO MPaBOBYH) CUCTEMY.

PekomeHgauum no  TpaHccepTHOMY  uUeHoobpaszoBaHuo  (OelictBus 8-10 npoekta BEPS)
npegycMaTpvBatoT NOpsAAOK NPUMEHEHUS HAJTOTOBLIX MPaBW/ K onepauvsm BHYTPUM MHOFOHaLMOHAa/bHbIX
npegnpuaTuiA AN TOro, YTobbl UCK/IYMTL BO3MOXHOE MaHWUMy/IMpOBaHWE LeHaMu 47151 BbiBOAA NpubbIn
B HU3KOHaJ/10roBble OpUcAnKUMM. Cmbicn pekomeHgaumiin OQCP 3akniyaetca B TOM, 4TO ANs uenei

Z  CwMm. TekcT Ha caiite O3CP. URL: http://www.oecd.org/ctp/exchange-of-tax-information/convention-on-mutual-administrative-assis

tance-in-tax-matters.htm (gata o6paiuenusi: 16.03.2023).
24 Cm. ctatyc KoHBeHUuM Ha caiite O3CP. URL: https://www.oecd.org/ctp/exchange-of-tax-information/Status_of _convention.pdf (gata
o6pauieHus: 16.03.2023).
Poccwiickaa ®epepaums nognucana KoHseHumto 3 Hosbpsa 2011 roga u patudmympoBana ee degepasnbHbIM 3aKOHOM OT 4 HOA6pPSA
2014 ropa Ne 325-93 // CobpaHue 3akoHogatensctea P®. 10 HoA6ps 2014 roga. Ne 45. CT. 6135.
% Multilateral competent authority agreement on the exchange of country-by-country reports. URL:
https://www.oecd.org/tax/automatic-exchange/about-automatic-exchange/cbc-mcaa.pdf (gata o6patyeHus: 16.03.2023).
27 Multilateral competent authority agreement on automatic exchange of financial account information. URL:
https://www.oecd.org/tax/automatic-exchange/international-framework-for-the-crs/multilateral-competent-authority-agreement.pdf
(nata obpalleHmns: 16.03.2023).
®depepasnbHbIii 3akoH 0T 24 Hos6psA 2014 roga Ne 376-93 «O BHECEHWUW U3MEHEHUIA B 4aCcTU NEPBYH M BTOPYH HanoroBoro kogekca
Poccuiickoii ®epgepauum (B 4acTy HAIOro0610XKEeHNST MPUOBLIIN KOHTPOSIMPYEMBIX MHOCTPaHHbLIX KOMMaHUA N [OX0A40B NHOCTPaHHbIX
opraHusaumii)» // CobpaHue 3akoHogatenbctea P®. 1 aekabps 2014 roga. Ne 48. CT. 6657.
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Ha/1I0r006/I0KEHUST LIeHA CAENKM [0/HKHA MEPECUMTBLIBATLCA MCXOAA W3 CMPaBEAIMBOW PbIHOYHONM LiEHbI?.
JaHHble pekoMeHaaumMmn 6bINn Takke UMMNJIEMEHTYPOBAHLI B MPaBoByto cuctemy Poccun®.

Yemsepmoe HanpaBfieHMe MeXAyHapoAHOro COTpyAHMYecTBa B HasoroBoli cgepe —  3T0
ycmaHos/ieHue rnpasusi Ha/i02006/10)KeHUsT 8 UHMezgpayUoHHbIX 06beOUHEHUSIX 2ocydapcma. MNoTpebHocTu
CcO3[aHusa eMHOro pblHKA B TakuMx OO6beAMHEHUsX MpeanonararT rapmMoHM3aunilo HaNoroBbIX 3aKOHOB,
a TakkKe cosfaHvie pexunma HegUuCKpUmuHauum Ans Nud, NPOUCXOLALWMX W3 rocyAapCTB-y4yacTHUKOB. OTU
Luenn OOCTUratoTCH MOCPEeACTBOM MPUHATUA MPaBOBbIX akTOB OpraHamMm U WMHCTUTYTaMU WHTErpauuoHHbIX
obbeanHeHU, a TaKkke MyTeM TOMIKOBaHWS HOPM  MeXAYHapoAHbIX [AOroBOPOB, Y4pexaaroLmx
WHTErpauMoHHble 06bEANHEHMS, X CyAaMN.

Tak, B EC BONpOCbI Ha/I0roBov Npobaemartukm oTpakeHbl B CT. 110-113 [loroBopa 0 hyHKLVMOHUPOBaHNN
EBponeiickoro cotsza® (ganee — APEC), B psge AMpekTMB 1 pernameHTos®?. CT. 110 APEC 3anpeuwiaet
rocygapcresaM-usieHam «obnaratb fpssiMo WU KOCBEHHO NPOAYKUMIO APYTUX rOCYAapCTB-Y/IEHOB /1H06bIMU
BHYTPEHHMMMW Hasoramu /1106020 8UO4&, KOTOpble Obl MPeBbIWasIN Haor, KOTOPbIMU MPSIMO U/IU KOCBEHHO
obnaraeTcs cxoOHasl HauuoHaslbHasi npoAykums» (KypcvuB Moi. — U, /1.). BTopas yacTb cT. 110 kacaetcs
Lenn BBeAEHUS BHYTPEHHUX HAUI0rOB: roCyAapcTBa-yseHbl He MOryT «ob1ararb /II6bIMIU NMPOAYKLMIO OPYTUX
rocyapcTB-4/1EHOB BHYTPEHHUMMW HasloraMmu, KOTopble Mo CBOel Npupoae MOoryT obecneynBarb KOCBEHHYIO
3aWwmTy gpyron (To ecTb OTEYECTBEHHOI) MpoAyKLUMM». DOPMY/IMPOBKM 3TOIM CTaTbW, B YaCTHOCTM ABa pasa
ynoTpebneHHble B OAHOM MPEeaIoOKEHUN CoBa «MNPSAMO WM KOCBEHHO» W «/1t0001», APKO AEMOHCTPUPYHOT
HamepeHne aBTopoB Tekcta APEC MCKIHOUMTL BO3MOXHOCTb MCMOJSIb30BaHMA BCAKOrO 06s3aTesibHoro
nnarexa, B TOM 4uC/e MNPSAMbIX W KOCBEHHbIX Ha/IO0rOB, ANA  AUCKPUMUHALMW MNPOAYKUMM  OPpYrux
rocygapcrts-ysieHoB. OueBugHa peuenuusa nogxona ucnosibdosaHHoro ct. Il TATT-47, kotopas ykasblBaer,
YTO «BHYTPEHHWE Ha/IoMM U Apyrue BHYTPEHHUE COOpbI... HE AO/KHbI NMPUMEHATLCA K UMMNOPTUPOBAHHLIM
WA OTEYeCTBEHHbIM TOBapam TakuM o06pa3oMm, 4TOObl co3faBaTb 3aluTy [N 0TeYeCTBEHHOro
npoussoacTBa». 3aMeTuM, 4YTo OpMyNnpoBkM FATT-47 wmpe, NOCKOMbKY FOBOPAT HE TOSIbKO O BBEAEHUU,
HO 1 O MPUMEHEHUN HAJIOMOB, & TakKke He TO/IbKO 06 06/10KEHUM MMNOPTUPYEMBIX, HO U OTEYECTBEHHbIX
TOBApOB. 3aMeTuM, 4TO LEeNbld BBEAEHWS HOPM O HasoroobnoxeHnn B LAPEC saBnserca cosgaHue
BHYTPEHHEero (eguHoro, OOLIEro) pblHKA Ha TEpPPUTOPMM E€BPOMECKOro MHTErpauMoHHOro 0bpasoBaHus,
NMO3TOMYy COOTBETCTBYHOLUME HOPMbI CrpaBeA/IMBO paccMaTpuBaTb U B pamkax fnpasa BHYTPEHHEro pbiHKa
EC.

[loroBop 0 EBpasuniickoM 3KOHOMUYECKOM coto3e®® colepxut Tpu cTatbn (71-73), npegycMmatpusatome
MPUHLMMbI HASI0rOBOr0 B3aUMOZENCTBUA FOCYAapCTB-YNEHOB, MPUHLMMBLI B3MMaHWA KOCBEHHbLIX Ha/10roB
N NOPSAA0K HANOroo6/10XKEHNSA AOX0A0B msnyeckux nuu. Kpome Toro, kK Jorosopy npunioxeH MpoTtokon Ne
18 o nopsifike B3MMaHuA KOCBEHHbIX Hasioros. B ot/imune ot EC ToBapbl, BBO3UMbIE C TEPPUTOPUN OLHOTO
rocyfapcrBa-ysieHa Ha TeppuTopuIo Apyroro rocygapcrea-yneHa EASC, obnaraloTcs KOCBEHHbIMW Hasloramu
No MPUHUMMY CTpaHbl HasHayeHms (N. 1 cT. 71 [doroeBopa). ITO 3HA4YMT, UTO MpoAaxa TOBapOB B APYryH
cTpaHy — uneH Coto3a He obnaraetcd HAC n akumsamu y npogasua (no HAC npumeHsieTcs Hynesas
CTaBKka), a nokynarenb npu nonyvyeHun toBapa nnatut HAC m akum3bl B GHOKET CBOEro rocygapcrea.
Bmecte ¢ TeM B KayecTBe O0OLIEro npasuna YCTaHaBMUBAETCA HaLMOHa/IbHLIA PEXMM B OTHOLUEHUU
peasiM3auny aHanorMyHblX TOBapOB APYIMX rocydapCTB-U/IEHOB NpU Tex e obcToATenscteax. B vactu
Hasloroo6noxeHnss  cusmdecknx  avy,  [loroBop  ycTaHaBNMBaeT  HOPMY  NpAMOro  AeicTBuS,
npeaycMaTpuBaloLLyto BO3MOXHOCTb MPUMEHEHUSA OAHWM rOCy[apCTBOM-UYNIEHOM K [A0X04aM Pe3vieHTOoB
Apyroro rocygapctea-unieHa, paboTalolwero no HaiiMy, HasloroByl0 CTaBKy, NpeayCMOTPEHHYHO
011 HANOTOBbLIX PE3NOEHTOB NEpPBOro rocyfapcrea-ysieHa. Tak, Hanpumep, B Poccuiickoii ®egepaunn ons
pesnaeHToB MO Haslory Ha Aoxodbl (hrsnMyecknx vl yCcTaHOB/EeHa cTaBka B pasmepe 13 % (15 % ans
[0X040B, NpeBbIaLWNX 5 MAH pybnel B roag), a He AN HepesngeHToB — cTaBka 30 %. OgHako B cuny

2  CM. PykoBogactBo O3CP Mo TpaHCHEpTHOMY LEHO06pa30BaHuMio 1Sl MHOTOHALMOHALHBLIX NPeanpuaTUiA 1 HAIoroBbIX
agMuHucTpaumin:  URL: https://read.oecd-ilibrary.org/taxation/oecd-transfer-pricing-guidelines-for-multinational-enterprises-and-tax-
administrations-2017_tpg-2017-en#pagel (gata obpatleHus: 16.03.2023).

%0 ®epepasbHbIii 3aKoH OT 18 nions 2011 roga Ne 227-03 «O BHECEHUM U3MEHEHWIH B OTAe/bHbIe 3aKOoHOAATe bHbIe akTbl Poccuiickoii
defepaunm B CBA3M C COBEPLUEHCTBOBAHMEM MPUWHLMMOB ONpeAeneHus LeH Ans uenein Hanoroobnoxenus» // CobpaHune
3akoHogatensctBa P®. 25 mona 2011 roga. Ne 30 (4. 1). Ct. 4575. B HanoroBblii kogekc BBefeH Paszen V., NOCBSILLEHHBI
Ha/I0roBOMY KOHTPOJIHO B CBA3M C COBEPLUEHNEM CAEMN0K MeXy B3ayM0O3aBMCUMbIMU MLaMK.

31 The Treaty on European Union and the Treaty on the Functioning of the European Union. Consolidated versions 2016 // OJ C 202,
7.6.2016. P. 1-388.

%2 3pecb n ganee cMm.. Nucpumy, N. M. MexdyHapodHoe chuHaHcosoe npaso u npaso Esponelicko2o cors3a: s3aumodelicmsue
U B3aumos/usiHue: MoHoepacpusi. M. : KOctuuuHdgopm, 2020. C. 271-278.

3 NoroBop o EBpasuiickom akoHoMMYeckoMm cotose (MognucaH B 1. AcTaHe 29 mMas 2014 roga). URL: https://docs.eaeunion.org/ru-ru.
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yKasaHHOI1 HopMmbl [loroBopa A/ pesvaeHToB rocyaapcts — udneHoB EA3SC, paboTarowmx B Poccuiickori
denepayun, c NepBoro gHsA byaeTt AeiicTBoBaThb cTaBka B pasmepe 13 (15), a He 30 %.

BepHeMmcs K pacCMOTPEHMIO HaOrOBbIX MOAOXEHWI nNpaBoBoii cuctembl EC. CT. 113 APEC nossonser
CoBeTy efuMHOIMIacHbIM peLleHneM [apMOHU3MpOBaTb OOOPOTHbIE HasIoMW, akuu3bl W gpyrvue BuAbl
KOCBEHHbIX Ha/10roB, HO yCTaHaB/MBAaET Npesesbl Takol rapMOHM3aLUN: «...HACKOSIbKO 3TO HE06X0AVMO A5
obecneyeHnss cos3gaHus M PYHKUMOHMPOBAHWS BHYTPEHHETO pblHKA U C LEbH N36exaTb WCKaKEeHWi
KOHKypeHLuMu». Takum 06pa3om, NpsMo npegycmoTpeHo npaBo EC rapMoHusupoBath (TO ecTb m3gasatb
OVPEKTVBbI) TOIbKO 3aKOHOAATE/IbCTBO FOCYAApPCTB-Y/IEHOB O KOCBEHHOM HaJ/10r006/10KEHNU. ITO MpaBo
6bl/1I0 peasiM30BaHO B HECKOIbKUX AUPEKTMBaX, B YacTHocTu B AupektuBe Coeta 2006/112/EC 06 obLei
cucteMe HanoroobnoxeHns HOC®*. EBponelickuii COBET MOXET MPUHSATH PELLEHWE, YNOTHOMOUMBAtOLLEE
CoBerT feiicTBOBaTh B AaHHOM Cyvae KBamuumMpoBaHHbIM 60/1bLUIMHCTBOM F0/10COB HA OCHOBaHMWN HOPMbI
CT. 48 (7) APEC, sanstoweiica «MocTukom» (dp.: passerelle clause). Bo3M0OXHOCTb UCMO/b30BaHNS AAaHHO
HOpMbl B cdiepe Hanoroo6roxeHus 6biia noadvepkHyta B Aoknage Komuccum ot 2018 roga®. B
EBpa3sniickom 3KOHOMMYECKOM coto3e [JoroBop NpsMo He npeaycMaTpuBaeT KoMneTeHuun opraHos Coto3a B
coepe Hanoroob/soXeHnss, OfHako HeobXxoAMMOCTb rapMOHM3auMM 3aKOHO4ATeNbCTBA B OTHOLUEHMWM
Ha0roB, OKa3blBaOLLMX B/IMSIHNE Ha B3avMHYI0 TOProB/to, nogyepkHyTa B JJorosope (n. 2 cT. 71).

MNpsamoe HanoroobnoxeHne B EC B OCHOBHOM MpOAO/DKAET OCYLLECTBAATbLCA Ha YpPOBHE
rocygapcTs-4sieHoB. TeM He MeHee B CryyasXx, Korga npsimoe HasioroobnoxeHve BANseT Ha ahdekTMBHOe
hyHKUMOHMPOBaHUe BHYTPEHHEro pbiHka, EC 3akpenun 3a coboli npaBo 3aHUMaTbCA 3aKOHOTBOPYECTBOM B
dhopme NpUHATUS AUPEKTUB B COOTBETCTBYIOLMX cdhepax, KOUX Ha CErOAHSLIHWA AeHb TpW:

1) Hasoroo6noXeHne onepauuii Mexagy MaTepuHCKUMKM U OOYEPHUMM  KOMMaHusMu (JupekTnea
2011/96/EU B pegakumn ot 2014 roaa)®;

2) HaNoroo6/10XeHne CnsHWUIA 1 paszaenennin (Avpektusa 2009/133/EC B pegakuum ot 2013 roga)®’;

3) HaNOroo6/I0XKEHVS! NPOLIEHTOB 1 POSIITU MEXY 3aBUCUMbIMU KoMmMaHusamu (dupektuBa 2003/49/EC)%.

Llenbto nepBOii  OUPEKTUBbLI  SABNSETCA  OCBOOOXAEHWE OT  HasIOr006/I0XEeHN  OUBMAEHAOOB,
pacnpeensiemMbiX OT LOYEPHEN K MaTepUHCKOW KOMNaHuW, U yCTpaHeHWe ABOMHOr0 Hasoroo6/10KeHNss Ha
YPOBHE MaTepuHCKOA KOMMaHuu. Llenb BTOPOW M TpeTbeil — yCTpaHeHue NPenAaTCTBUA A/ CBOOGOAHOMO
OBwkeHns kanutana. B EASC npsmoe Hasioroo6/10KeHne MOSHOCTbI0 HaxoAuTCs B KOMMETEHLMM
rocyfapcTB-4/1eHOB, 3a pamkamu cucTeMbl npaBa Colo3a AeliCTBYIOT HECKONbKO ABYCTOPOHHUX AOrOBOPOB
06 136exaHun ABOMNHOIO Ha/I0r00G/IOKEHUA MEXAY rocyAapcTBaMu-yneHamm®,

Ocoboro BHMMaHWS 3aciyXuBaeT npobnemMaTvka aAMWHUCTPATUBHOIO COTPYAHUYECTBA HasI0roBbIX
opraHoB npu nposefAeHnn nposepok B EC (PernameHT 1798/2003%° n aeiicTeyowmnii B HacTosLee Bpems
PernameHT 904/2010%), B 06MeHe wHdopmMauvei (AupektvBa 2011/16/EU B pepakummn 2016 roga?)

34 Council Directive 2006/112/EC of 28 November 2006 on the common system of value added tax // OJ L 347, 11.12.2006. P. 1-118.

% Cwm. caift Kommceun. URL: https://ec.europa.eu/commission/priorities/state-union-speeches/state-union-2018_en (gara o6patleHus:
16.03.2023).

% Council Directive 2011/96/EU of 30 November 2011 on the common system of taxation applicable in the case of parent companies

and subsidiaries of different Member States // OJ L 345, 29.12.2011. P. 8-16.

Council Directive 2009/133/EC of 19 October 2009 on the common system of taxation applicable to mergers, divisions, partial

divisions, transfers of assets and exchanges of shares concerning companies of different Member States and to the transfer of the

registered office of an SE or SCE between Member States // OJ L 310, 25.11.2009. P. 34—46.

Council Directive 2003/49/EC of 3 June 2003 on a common system of taxation applicable to interest and royalty payments made

between associated companies of different Member States // OJ L 157, 26.6.2003. P. 49-54.

B wacTtHocTn, CornaweHune mexgy MNpasutensctBom P® un MNpaButensctBom Pecnybnuku ApmeHus ot 28 aekabps 1996 roga (peg.

oT 24 okTAbpa 2011 roga) «O6 ycTpaHeHWU [ABOMHOTO HaNOroo6MOXKEeHUs Ha [OXOf4bl M UMyLLecTBO»; CornalleHvie mexay

MpaButensctBoMm P® u [paButensctBoM Pecnybnukn Benapycb ot 21 anpens 1995 roga «O6 wusbexaHun [ABONHOMO

Ha/10r006/TIOKEHNA 1 NPefOTBPALLEHNN YKNOHEHWS OT ynaTbl Ha/IOOB B OTHOLUEHWWM HAUIOTOB Ha A0XO4bl U UMYLLECTBOY;

KoHBeHuus mexay lMpasutensctBoMm P® u lMpasutenscteoMm Pecny6nnkm KasaxctaH oT 18 okTA6psa 1996 roga «O6 ycTpaHeHun

[IBO/HOTO HaNoroo61I0KEeHNs 1 NpeAoTBPALLEHUM YKMIOHEHUS OT YNniaTbl HA/IOTOB Ha A0X0A4 M Kanutan»; CornaweHve mexay

MpaButensctBom P® un [lpasutensctBom Kuprusckoii Pecnybnukm ot 13 sHBapsa 1999 roga «O6 wn3bexaHuu [BOWHOTO

Ha10ro06/10KEHNS N NPEAOTBPALLEHNI YKTOHEHNS OT YNAaTbl HAJI0TOB Ha A0X0AbI».

Cwm. TEKCTbI cornalleHwui Ha caiite MuHrHa Poccun. URL:

https://minfin.gov.ru/ru/document?id_4=124786-spisok_mezhdunarodnykh_dogovorov_ob_izbezhanii_dvoinogo_nalogooblozheniya

_mezhdu_rossiiskoi_federatsiei_i_drugimi_gosudarstvami_list_of _the_tax_agreements_for_the_avoidance_of_double_taxation_bet

ween_the_russian_federation_and_other_states (gata o6patyeHus: 16.03.2023).

4 Council Regulation (EC) No 1798/2003 of 7 October 2003 on administrative cooperation in the field of value added tax and

repealing Regulation (EEC) No 218/92 // OJ L 264, 15.10.2003. P. 1-11.

Council Regulation (EU) No 904/2010 of 7 October 2010 on administrative cooperation and combating fraud in the field of value

added tax // OJ L 268, 12.10.2010. P. 1-18.

42 Council Directive 2011/16/EU of 15 February 2011 on administrative cooperation in the field of taxation and repealing Directive
77/799/EEC // OJ L 64, 11.3.2011. P. 1-12.
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https://ec.europa.eu/commission/priorities/state-union-speeches/state-union-2018_en

1 B3bICKaHUW HasoroB (Aupektnea 2010/24/EU*). AunpekTvBa 06 06MeHe MHopMaluei 6biia npussaHa
obecneunTb eguMHooGpa3Hoe yuvacTme rocygapctB — uneHoB EC B 06meHe wuHhopmaumei,
npeaycMOTPeHHON MHOrocTopoHHel KoHBeHuumeldk O3CP 0 B3auUMHON agMUHMCTPATMBHOM NOMOLLM MO
Ha0roBbIM Aenam*,

B cthepe nsbexaHusi ABOMHOrO HaNOro06/10KEHUS OTCYTCTBYET NpaBoBOi akT EC MM MHOroCTOpPOHHWIA
[OroBOp, Hanarawwmii  Ha  rocygapcrBa-ysieHbl  obuwee  00663aTenibCTBO  YCTPaHSATb  ABONHOE
HaN0roo6/10XeHne, a COOTBETCTBYHOLEee NpeasioxeHne Komuccum 1976 roga He 6blsio NpuHATO*. He 6bin
NPVHAT 1 Heknid obwwuin gna EC aHanor MogenbHoii koHBeHUMM O3CP o Hanorax Ha goxof u kanuTan,
HecMoTps Ha To 4yTo Komuccusa npuiarasia COOTBETCTBYHOLLME YCWIUA, OTMeYas B paboumx JOKyMeHTax
pasnuyarolimecs MnonoXxeHns koHeseHuuidi (B 2005 rogy akcnepTbl Komwuccum 6onee 300 peicTByroLmx
KOHBEHLMI*®) 1 Bped, KOTOPbIi OHWM HAHOCAT (PYHKLUMOHWPOBAHWNIO BHYTPEHHErO PbiHKA, a Takxe
NPOTMBOpPEYMNE NOMOXEHUIA 3TUX KOHBEHLWMI npaBy Cotoza®’.

B3sanmopgeinctene CoH n npaBa EC He pa3 paccmaTpuBasiocb Komuccnein u Cyaom EBponeiickoro
cot3a (ganee — Cypn). C opHoit ctopoHbl, CoO[H pacnpocTpaHsalTCcs Ha npsMoe HasioroobnoxeHune,
BO3MOXHOCTb TapMOHM3auMM KOTOPOro SIBHO He 3akpernsieHa 3a uHcTuTyTamum EC, ¢ gpyroii CTOpPOHbI,
pasniMumsa B pexmmax Hasloroo6/10KeHNs B 3aBMCMMOCTU OT rPakaaHCTBa UAKn pe3ngeHTCTBa HauMOHasIbHbIX
ML, SIBNSIETCA OYEBUAHLIM NPEnATCTBMEM A/ (DYHKLVMOHMPOBAHMS BHYTPEHHEro pbiHka*®. 3Ta 6GasoBas
npobnema ABONHOro HanoroobnoxeHns B EC 6bina yactnyHo pewweHa CynoM €O CCbifiKol Ha 0653aHHOCTb
rocyaapcTB-4/IEHOB OCYLLECTB/IATL CBOM MOTHOMOUYMSI B COOTBETCTBMM C NpaBom CooblecTBa®. B ciyyasx
ecnn Bcneacteue npumeHeHns CoAH waM MMNAEMEHTUPYIOLWMX WX HaUMOHasIbHbIX MPaBOBbIX aKTOB
HapyLlalTca NPUHUMNBLIL  YupeauTenbHbIX [Or0BOPOB, TO Takne CornaweHuss U akTbl [AO/MKHbl ObITb
N3MeHeHbI™,

Cnegyetr npu3Hatb, 4TO B cdepe NpPsSIMOrO0 HasIoroob/IOKEeHNS HagHaUMOHa/IbHbIA NPaBONOpPSA0K
B HaCTOsILLEE BPEMS HE CO3[aH, COOTBETCTBYOLLME BOMPOCHI PErYNPYOTCSA Ha YPOBHE rocyAapCTB-4/IEHOB,
a ycTpaHeHve [ABOIHOro Hanoroo6noxeHus B EC yperynnpoBaHo ABYXCTOPOHHWMUW KOHBEHLMSMUW, KOTOPblE
JononHaeT HanoroBas Ap6uTpaxHas koHBeHuust 1990 roga®, noanvcaHHasi Bcemu uneHamyn EC
n BCTynueLwwas B cuny B 1995 roay.

OTaenbHOro ynoMWHaHMA 3aciyXuBaeT Takas cdpepa HanoroBoil komneteHumm EC, kak 6opbba
C NPYMEHEHNEM CXEM MO 3aKOHHOMY yXoAy OT ynnaaTbl HA/10roB. /18 Taknx AeACTBUIA NPUMEHSETCA TEPMUH
«mn3bexaHne HanoroB» (aHr.: tax avoidance) B TO BPEMS Kak MPOTMBOMNPAaBHOE YMEHbLUEHUE HasI0roBOiA
6asbl WM CyMMbl Haslora ONMCbIBAETCH TEPMUHOM «YK/TOHEHME OT yNaaTtbl HAM0roB» (aHr.: tax evasion).
B chepe tax avoidance peicteyet [upektnea Coseta 2016/1164 ot 12 uonsa 2016 roga «O6 ycTaHOBAEHUN

4 Council Directive 2010/24/EU of 16 March 2010 concerning mutual assistance for the recovery of claims relating to taxes, duties

and other measures // OJ L 84, 31.3.2010. P. 1-12.

URL: http://www.oecd.org/tax/exchange-of-tax-information/convention-on-mutual-administrative-assistance-in-tax-matters.htm
(mata obpatyeHus: 16.03.2023).

URL: https://taxation-customs.ec.europa.eu/transfer-pricing-and-arbitration-convention_en (gata obpateHus: 16.03.2023).

OT4yeT 0 BCTpeye akcnepToB «MpaBo EC n Hanorosble goroBopbl» — EC Law and Tax Treaties. Workshop of experts. Working
document. 5 July 2005. Ref.: TAXUD E1/FR DOC(05)2306, para 2. URL: https://taxation-customs.ec.europa.eu/system/files/2016-
09/eclawtaxtreaties_en.pdf (garta obpaiieHus: 16.03.2023).

EC Law and Tax Treaties. Workshop of experts. Working document. 5 July 2005, para 10. Cm. Takke: Communication from the
Commission to the Council, the European Parliament and the European Economic and Social Committee ‘Removing cross-border
tax obstacles for EU citizens’. COM(2010) 762 final. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:
52010DC0769 (aata obpaLieHus: 16.03.2023).

EC Law and Tax Treaties. Workshop of experts. Working document. 5 July 2005. Paras. 1-2.

“ B moknage umtupyloTca cnepytowme peliedns Cyaa: Judgment of the Court of 14 February 1995, Case C-279/93 (Schumacker),
point 21; Judgment of 11 August 1995, Case C-80/94 (Wielockx), point 16; Judgment of 27 June 1996, Case C-107/94; (Asscher),
point 36; Judgment of 15 May 1997, Case C-250/95 (Futura), point 19; Judgment of 28 April 1998, Case C-118/96 (Safir), point 21;
Judgment of 16 July 1998, Case C-264/96 (I.C.l.), point 19. MonHy KONMEKUMO NOLOGHLIX pelleHuid cm. B: llaria Panzeri Tax
Treaties versus EU Law: Which Should Prevail? European Taxation April 2021, note 8 at 148.

B poknage umtupytotcsa cregytowme pewenus Cyga: Judgment of 23 September 2003, Case C-58/01 (Océ Van der Grinten), point
54; Judgment of 12 December 2002, Case C-385/00 (FW.L. de Groot v. Staatssecretaris van Financién), points 84, 94, 99 et. seq;
Judgment of 8 March 2001, Case C-397/98 (Metallgesellschaft), points 71 et seq; Judgment of 18 November 1999, Case C-200/98
(X AB et Y AB), points 10 and 31. Cm. 6onee nogpo6Ho: 3axapoB A. C. Yka3. coy. C. 52-75. MocnegHas npaktvka Cyaa no
Bonpocam B3aumogeiicTBus npasa Coto3a n CoWH: Case C-403/19, Société Générale SA v Ministre de I’Action et des Comptes
publics, ECLI:EU:C:2021:136, URL: https://curia.europa.eu/juris/document/document.jsf?text=&docid=238169&pagelndex=08&
doclang=EN&mode=Ist&dir=&occ=first&part=1&cid=15027312; Case C-572/20, ACC Silicones Ltd. v Bundeszentralamt fiir Steuern,
ECLI:EU:C:2022:469, URL: https://curia.europa.eu/juris/document/document.jsf?text=&docid=260988&pagelndex=0&doclang=EN&
mode=Ist&dir=&occ=first&part=1&cid=15027312, C-538/20, W (Déductibilit¢ des pertes définitives d'un établissement stable
non-résident), ECLI:EU:C:2022:717, URL: https://curia.europa.eul/juris/ddocument/document.jsf?text=&docid=266103&pagelndex=
0&doclang=EN&mode=Ist&dir=&occ=first&part=1&cid=15027312 (gata obpaiyeHus: 16.03.2023).

Convention on the elimination of double taxation in connection with the adjustment of profits of associated enterprises (90/463/EEC)
/1 OJ L 225, 20.8.1990. P. 10.
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https://taxation-customs.ec.europa.eu/system/files/2016-
http://www.oecd.org/tax/exchange-of-tax-information/convention-on-mutual-administrative-assistance-in-tax-matters.htm

npaBu/l B OTHOLUEHUWN MPaKTUK YKJIOHEHWSA OT YynjaTbl Ha0roB, KOTOPble HEMNOCPEACTBEHHO B/IMAIOT Ha
(hyHKUMOHMPOBaHNE BHYTPEHHEr0 pbiHKa»®? (AeiicTByeT B pegakuun AupektuBbl 2017/952%%). Ccbinka
Ha BHYTPEHHWIA PbIHOK B Ha3BaHUW AMPEKTVBLI He cryvaliHa. OCHOBaHMEM [/ ee M3gaHus cTann He
Hanoroeble nonoxexumsa APEC, a obwasa ct. 115 o conmkeHun 3akoHodaTenbCTBa, Hagenstouwlass CoseT
NpaBoM MPUHUMATL AWPEKTUBbI MMEHHO A1 06ecrneyeHns co3faHusa U PYHKLUMOHMPOBAHUS BHYTPEHHErOo
PbIHKa.

Cyn EASC c MOMeHTa CBOEero yuypexfieHus OoTMedasi B CBOUX pelleHusX, YTO Hasioroeas cdepa
HaxoauTcs BHe KoMneTeHuun opraHos Coto3a. Tak, Hanpumep, B peLlleHnu no geny Tapacuka ot 28 gekabps
2015 roga (akuu3 B CBfI3M C BBO30OM rpy30BOro aBToMo6unsa) Cyg ykasasl, YTO YCTaHOB/IEHWE MepeyHs
NnoAakLUM3HbIX TOBAPOB HE BXOAWMIO B KOMMETEHUMIO TaMOXEHHOTO COK3a, B HACTOsLLIEe BpeMS He BXOAMUT B
komneTeHuuio Coto3a U SBMSIETCS UCKIOUMTENBHLIM NPaBOM rocydapcTBa-yuneHa®. Kak ykasan Cyq B gene
OO0 «CeBnag», pelweHne no KoTopomy 6bl10 npuHAaTo 7 anpensa 2016 roga (HAC B €BA3W C BBO3OM
KOpMOBOI f06aBKW), NOPSALOK peasiv3aumn HauoHa/IbHOT0 HOPMAaTUBHO-MPABOBOIo akTa 0 NPeoCTaB/1eHNN
NbroTbl HaxoAuTCs B 6e3YC/I0BHON KOMMETEHLUMM TOCYAapCTBa, PeasiM3ylollero 3ToT akT, NMo3ToMy npasa,
npefocTaB/ieHHble HAUMOHa/IbHbIM 3aKOHOAATE/IbCTBOM, HE MOryT ObiTb 3alluiieHbl HaHaLWOHa/IbHbIM
MHTErpaunoHHbIM npaBom®®, OpgHako B okTsi6pe 2022 roga 6bl10 NPUHATO MEPBOE KOHCY/IbTaTMBHOE
3ak/toHeHne, MOJIHOCTLIO  MOCBSILLEHHOE  Hasoram. Cyn wncTtonkoBan nonoxeHne [orosopa 06
ocsoboxaeHun ot HAC ToBapoB, BBO3MMbBIX A1 HYX/ NMOCTOAHHbLIX MPeACcTaBUTENbCTB KaK OXBaTbiBalLlee
M Te cnyyau, Korga ToBap BBO3UTCS A/1s nepenpofaxu®. Cyp caenan BaxHbI BbIBOA O TOM, YTO XOTA
BOMPOCHI HaNIOr006/10XKEHNS 1 OTHECEHbI K KOMNETEHLMW rOCYAapCTB-4/IEHOB, UX MOSIHOMOYNSA B 3TOI cthepe
orpaHuyeHbl npaBoMm Coto3a, B YaCTHOCTU MPUHLMUNOM HEAUCKPUMUHALUN. STOT NPUHLUN HEAUCKPUMUHALUN
NCXOAUT M3 HeobXxoAMMOCTW CO34aHUsi paBHbIX YC/I0BUIA AN CBOOOAHON KOHKYpPEHLMU TOBApOB U ycayr
He3aB/NCMMO OT CTpaHbl MPOU3BOACTBA, 3aKpern/iseT OCHOBbl CNpaBef/IMBOM TOPTOB/AM U HaxXo4MTCA BO
B3aMMOCBA3M C MPUHLMNOM [06POCOBECTHOI KOHKypeHuumn®'. Takum o6paszom, Cyn EASC Bnepsble
peannsoBas CBOK KOHCY/LTATUBHYIO HOPUCAMKUMIO B HAJTOTOBO cthepe u caenan BbiBog 0 Hasimummn y Corosa
KOMMETEHLMM B Ha/T0roBOW chepe.

2. PaccmoTpeHre MeXayHapoAHbIX HAa/TI0OroBbIX CMIOPOB

OTaenbHol cdhepoil Mexrocy4apCTBEHHbIX HA/TI0TOBbLIX OTHOLLEHWI SABASETCS paspeLleHne MexayHapoaHbIX
HasnoroBbIX crnopos. MogensHaa KoHeeHuusa O3CP (cT. 25) npegycmarpuBaeT cneumduyeckyto cuctemy
paccMoTpeHuss CcrnopoBs. HanoronnaTtenblnk Brnpase nyTemM nojayn 3asBfeHUMA WHUUUMPOBATbL Mpouecc
paccMoTpeHus npegnosaraemMoro HapylleHus corfaweHus 06 unsbexaHuv [BOWNHOTO Has1I0roo6/10XKeEHUS.
KomneTeHTHbI oOpraH [orosapvBaloLLerocs rocygapcrtsa MOXET cam  YAO0BNETBOPUTL  3asiB/ieHne
HasioronaaTesiblwmka UM BCTYNUTL Neperosopbl C KOMMETEHTHLIM OpraHom ApYyroro AorosapusaroLLerocs
rocyfapcrtsa A1 pelleHns Bonpoca. /19 pacCcMoTpeHus NnpeanosiaraeMoro HapyLeHns cornatleHusa MoxeT
6bITb cO34aHa coBMmecTHas komwuccus. MNpegycmatpuBaetcs Takke (M. 5 cT. 25), 4To HanoronnarenbLimK
MOXeT TpeboBaTb pPacCMOTPEHUs HapylieHWs corfaleHus B apbuTpaxe, ecnu [orosapvsarolyecs
rocygapctea He CMOIM NMPUIATK K COrMalleHnio B TeUeHre ABYX f1eT CO AHA NpeAocTaBNeHnss HE06X0AUMbIX
JokymeHToB. OpfHako [goroBopHas npakTuka Poccuiickoii depepaumn He BOCMpUHANA  MOMNOXEHNA
MogenbHoii koHBEHUMU 06 ap6utpake®®. B 2019 rogy B HanoroBbili kogekc Poccuiickoit ®epepauym

%2 Council Directive (EU) 2016/1164 of 12 July 2016 laying down rules against tax avoidance practices that directly affect
the functioning of the internal market // OJ L 193, 19.7.2016. P. 1-14.

% Council Directive (EU) 2017/952 of 29 May 2017 amending Directive (EU) 2016/1164 as regards hybrid mismatches with third
countries // OJ L 144, 7.6.2017. P. 1-11.

5 Pelwenne Konnerun Cyaa EASC ot 28 gekabps 2015 roga no geny Tapacwvika K. M., Homep gena C-4/15. C. 22.

URL: https://courteurasian.org/court_cases/eaeu/C-4.15/ (aata o6patyeHus: 16.03.2022).

%5 PeweHve Konnerun Cyna EA3SC ot 7 anpens 2016 roga no geny OO0 «Cesnaf», Homep gena C-5-15. C. 26.
URL: https://courteurasian.org/court_cases/eaeu/C-5.15/ (gata obpatyeHus: 16.03.2022).

% KoHcynbTaTMBHOE 3ak/todeHue Bonbuwoii konnermm Cyga EAQC orT 12.10.2022 no 3anpocy MUHWUCTEpPCTBA 3KOHOMUKM
1 KommepLUumn Kbiprbi3ckoid pecny6nvkn, Homep gena P-2/22. C. 8. URL: https://courteurasian.org/court_cases/eaeu/P.2-22/ (gata
o6pauieHus: 16.03.2022).

57 KoHcynbTaTMBHOE 3ak/toueHve Bonbuioii konnernn Cyaa EA3C oT 12 okTs6psi 2022 roga no 3anpocy MUHUCTEPCTBA 3KOHOMMKM
1 koMmMepuun Kelprbi3ckoii pecny6nvku, Homep aena P-2/22. C. 4.

%8 XapaHoBa M. A. MexdyHapodHbie d02080pbI Pocculickoli ®edepayuu 06 usbexaHuu BoliHO20 Ha/102006/10)KeHUSsI; MOHozpagusi |
nog, pea. . N. Kyueposa. M. : U3uCIl, FOpucnpygeHums, 2016. C. 251.
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BHeceHa rnasa 20.3 0 B3aumocor/iacuTesibHOW npoueaype™, nopsfok M CpPoKM ee NpOBeAeHust
onpefensTcs B HOpMaTMBHOM akTe MuHUcTepcTBa qamHaHcoB®.

Hasnorosas npaktuka rocygapcTs MOXET OCnapuBaTbCs Takke B opraHax MexayHapoLHOoro npasocyaus,
paccMaTpvBaloLWuX crnopbl Mo 3alyTe npae uyenoBeka®!, a Takke ap6UTPakHbIMK TpubyHanamu B criopax
Mexay MHBecTopamMu M rocyfapcTBOM O B3bICKAHUM KOMMEHCAUUW 3a 3KCNPonpuauuio MHBECTULUIA nyTem
NPUMEHEHWS! HAJTOTOBbIX Mep®2.

Cpenn HOpM MexayHapoAHbIX [OroBOpPOB, 3aTparvMBaroLmx BOMNPOCLI HAMIOTO0610KEHUS, HEOOX0AMMO
Ha3BaTtb nonoxeHusa ct. lll FATT, B yacTHOCTW, NpegycMmarpusalolme, YTo BHYTPEHHUE Ha/Oru «He AO/DKHbI
NMPVUMEHATLCA K MMMOPTMPOBAHHLIM WM OTEYECTBEHHbIM TOBapam Takum 06pasoMm, 4ToObl co3fgaBaTb
3almTy ANA OTeYeCTBEHHOrO MPOM3BOACTBa». Takum o6pasoM, rocygapcrBa-ysieHbl BTO B3s/1M Ha cebs
0683aTenbCTBO NPEAYCMOTPETb HALMOHANBHLIA peXxnM B cdiepe Hasloroo6/10KeHNS B OTHOLLEHUN ABUXEHWS
MUMMOPTHBLIX TOBAPOB Ha BHYTPeHHeM pbiHke. Ctatbs |ll FTATT B 4acTu Ha10roo6/10KeHNs NMPUMEHS/Iach 1
TonkoBanacb OPC BTO B AByx cropax: TausaHd — Cuzapemsi®® n Bpasusnusi — Hano2o06/10xeHues.

3. Mo6anbHan HanoroBas pecopma

HanoroobnoxeHne MexayHapoAHbIX LMAIPOBbLIX KOMNaHWI NpeacTaBnsieT cOO0M 3HaUNTENbHYI0 Npobnemy
COBpPEMEHHOW (PMHAHCOBOW cucTembl. [na peanusauun umdpoBOro npogykra (Hanpumep, NPorpamMmmHoro
obecneyeHnsi, KOMMNbIOTEPHBbIX UIP U OP.) MEXAYHAPOAHbIM UU(POBLIM KOMMAHUAM HE HY)XHO B pamkax
06bIYHON Npoueaypbl co3gaBaTb huavan M AOYEPHIOK KOMNaHWK B rocydapcTBax, rae notpebnsaerca mx
npoayKumsa. Takne KoMnaHuM orU3n4eckn He MPUCYTCTBYIOT B AaHHbIX rocygapcrBax U, Kasanocb 6bl, MOryT
n3bexarb HaNoroo6/10KeHNSA C UX CTOPOHbI. BMecTe ¢ TeM UCTOYHMKOM A0X04a MeXAyHapOAHbIX LMdPOBbIX
KOMNaHuiA SBAAIOTCA MNOTPebuTenn B ONPEeAEeNeHHON CTpaHe, M03TOMY, WCXOA4A U3  COBPEMEHHbIX
npeacTaBNeHMn O cnpaBe4/IMBOCTU U M3 TpebOoBaHWA KOHKYPEHTHOrO paBeHCTBA C HaUMOHa/IbHbIMU
noctasLLuKamu, OnpefenieHHoe HanoroBoe 6pems BCe Xe [AO0/MKHO OblTb BO3/IOKEHO Ha MOCTaBLUUKOB
uncbpoBbIX NpoaykKToB. COOTBETCTBEHHO, HEOOXOAMM HOBbIV NOAXO4, K pacrnpefesieHnto npas rocyaapcTs no
Ha10ro06/1I0KEHUIO KaK NPSMbIMU, Tak 1 KOCBEHHBLIMU Hanoramun®,

DTOT HOBbI NOAX0A B HaCTOsILLEE BPeMS 06CYyXaaeTcs B pamkax nepBoro meponpusatus BEPS. Jletom
2021 roga nO wuMTOram BCTPEYM MMWHUCTPOB (PMHAHCOB M YMPaBSKWMX LEeHTPasIbHbIMU GaHKamMm
«pynnbl 7»% 6bI10 BNepBble 06BLABAEHO O HEOGXOAMMOCTU BBEEHMS TaK Ha3blBaeMOro «r/106a/bHOro
KOpnopaTvBHOIO Hasiora» B pasmepe He meHee 15 % npubbisin. 3atem Ha BcTpedye pabouei rpynnbl O3CP
(BEPS Inclusive Framework) B coctaBe 130 cTpaH 1 lopucavKumiA 661710 06bSBIEHO 06 0406PEHMM M1aHa
pedopmbl  MeXAyHapoAHOro  HasloroobsioxeHWs;  npegnonaraetcs, 4to  6onee  cnpaseasnvBoe

% degepabHblii 3aKOH OT 29 ceHTs6pa 2019 roga Ne 325-03 «O BHECEHUM W3MEHEHWIA B YacTu NepByl M BTOpY Hanoroeoro
kopekca Pocculickoin defepaumus» // CobpaHne 3akoHogatenbctea P®. 30 ceHTsi6psa 2019 roga. Ne 39. Ct. 5375.

% Mpukas MuHdmHa Poccum ot 11 moHst 2020 roga Ne 102H «O6 yTBepxaeHun Mopsiaka v CPoKOB NPeACTaB/EHNS 1 PACCMOTPEHNS
3a0B/IeHNS O NPOBEAEHUV B3auMOCOrNIacuTeNlbHON MpoLuedypbl B COOTBETCTBUMM C MeXAyHapofHbIM [0roBopom Poccuiickoi
defepaumn nNo Bonpocam Hasloroo6oxeHns» (3apernctpmpoBaHo B MuHiocTte Poccum 10.09.2020 Ne 59747) // OdmumanbHbliii
MHTEPHET-NOpPTas1 NpaBoBol nHgopmMaumn. URL: http://www.pravo.gov.ru (gata obpauleHnus: 16.03.2023).

8 Cwm., Hanpumep: Intersplav v. Ukraine. Application no. 803/02. Judgment of 09 January 2007.

URL: https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-78872%22]}; Bulves AD v. Bulgaria. Application no. 3991/03.
Judgment of 22 January 2009. URL: https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-90792%22]}; EKO-ELDA
AVEE v. Greece. Application no. 10162/02. Judgment of 09 March 2009. URL: https://hudoc.echr.coe.int/eng#{%22itemid%22:[%
22001-72757%22]}; N.K.M. v. Hungary. Application no. 66529/11. Judgment of 14 May 2013. URL: https://hudoc.echr.coe.int/eng#
{%22itemid%22:[%22001-119704%22]}(nata obpawieHus: 16.03.2023).

62 Cwm., Hanpumep: Yukos Universal Limited (Isle of Man) v. The Russian Federation. URL: https://pca-cpa.org/en/cases/61/; Hulley
Enterprises Limited (Cyprus) v. The Russian Federation. URL: https://pca-cpa.org/en/cases/60/; Veteran Petroleum Limited (Cyprus)
v. The Russian Federation. URL: https://pca-cpa.org/en/cases/62/; Vodafone International Holdings BV v. Government of India. URL:
https://www.italaw.com/cases/2544; Burlington Resources Inc. v. Republic of Ecuador. URL: https://www.italaw.com/cases/181,;
EnCana Corporation v. Republic of Ecuador. URL: https://www.italaw.com/cases/393; Corn Products International, Inc. v. United
Mexican States. URL: https://www.italaw.com/cases/345; Cargill, Incorporated v. United Mexican States. URL:
https://www.italaw.com/cases/223 (gaTta obpalleHusi: 16.03.2023).

8 DS 371 Thailand — Cigarettes (Philippines). URL: https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds371_e.htm (pata
o6pauieHus: 16.03.2023).

8 DS 497 Brazil — Taxation (Japan). URL: https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds497_e.htm (gata o6palleHus:
16.03.2023).

% B 2017 rogy B HanoroBblit kogekc P® 6bina BBeAeHa CT. 174-2, koTopas npeaycMoTpena 06513aHHOCTb MHOCTPaHHbIX OpraHn3auuii
npy peanusaunun ycnyr B 3/1EKTPOHHON hopmMe, MeCTOM peanm3aumy KOTopbIX fBnseTca Poccuiickaa ®efepauyuns, ynnaumsarb
Haslor Ha [06aBMeHHY0 CTOMMOCTb. CM.: defiepasibHblid 3aKoH OT 3 utonst 2016 roga Ne 244-d3 «O BHECEHWUU U3MEHEHWIT B YacTu
nepsyto 1 BTOpyt HasoroBoro kogekca Poccuiickoli ®egepauun» // CobpaHne 3akoHoaaTensctea Po. 4 nonsa 2016. Ne 27 (u. 1).
Cr. 4177.

6 CM. KOMMIOHMKE BCTPEUM MUHICTPOB (PMHAHCOB 1 YNPaBMSOLLMX LEHTPasbHbIX 6aHKOB Ipynnbl-7 oT 5 uioHa 2021 roga, nap. 16.
URL: https://www.gov.uk/government/publications/g7-finance-ministers-meeting-june-2021-communique/g7-finance-ministers-and-
central- bank-governors-communique (gata o6patyeHus: 16.03.2023).
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pacnpegeneHve HasloroBoii Harpy3kM Ha MHOrOHauMOHaslbHble MNpPeanpuaTMS U MUHUMasbHas CcTaBka
rno6anbHOro KoprnopaTmBHOIO Hasnora B pasmepe 15 % npuHecyT Gogketam 6onee 150 mnpg gonnapos
[JonosiHMTeNLHoro Hanora®. MnaH pa6ouyeii rpynnbl OJCP 6bin 0406pEH HA PMHAHCOBOW BCTpeYe B paMKax
«pynnbl 20» Nof UTasbSIHCKUM NpeaceaaTenbCTBom®E,

B 2021-2022 Pa6ouas rpynna O3CP npogomkasa 06CyxaeHue rnobanbHOl Ha/noroBo pecopmsl,
KoTopas BK/O4YaeT ABa OCHoBomnosaralwmux anemeHTa (adrn.: pillars). CornacHo NepBoMYy 3/1EMEHTY ANs
MHOrOHaUMOHaU/TbHbIX nNpeanpusaTuii (ganee — MHI) ¢ rnoGanbHbiM 060pOTOM CBbile 20 MAp4 eBpo
1 peHTabencHocTblo cBbiwe 10 % 6yaeT onpefenAaTtbca pasmep npubbiv (Tak HasbiBaeMas Cymma «Ax),
OTHOCSILLIEICA K IOPUCAMKLMW, B KOTOPOIA Takoe Npeanpustue nosay4vaet foxod B cymme 6onee 1 MaH €Bpo.
YacTtb (25%) Takoii npubbinn 6ygetr obnaraTbCs HasIOrOM B HOPUCAMKUMM, B KOTOPOW OCYLLECTBASETCS
pbliHOYHaA pedartesibHocTb MHI. 3annaHupoBaHO 3ak/ioyeHne MHOroCTOPOHHEro CcorfalleHns, KOoTopoe
onpegenvt nopafok pacveta CymMbl «A» U NpesycMoTput 06a3atefibCTBO roCy4apCTB-y4acTHUKOB
OTMEHUTb BBEAEHHbLIE HA/IOTV HAa LMIPOBbLIE YCNYrM U 06S13aTENLCTBO HE BBOAUTL MX B Gyaywem®®. Takum
obpa3oM B npeacTaBUTENbHON HKMO3MBHOW paboudein rpynne nog 3arngoin O3CP u pynnbl 20
(137 ropucankuymii) paspaboTaH MPOEKT Ha/I0roBON pedhopMbl, Npeanonaralowen peannsaynio NpUHLMNa
06noxeHnss Hanorom MHIT No MeCcTy M3BMEeYEeHUs A0X04a, KOTOPbI 3aMeHsIeT AeCTBOBaBLUNIA B TeYeHne
nosiyTopa BEKOB NPUHLMN 06/10XeHns Hasiorom goxogos MHI no mecTy BefeHus npegnpuHuMaTtesbCKoi
OEATENTbHOCTM UNN HaXOXAEHNS MOCTOAHHOTO NPeACTaBUTENBLCTBA KOMMAaHNN.

BTopoli ocHoBomonarawwmii 31IEMEHT MeXAYyHapOAHOW Has10roBoi ped)opMbl PacnpoCTPaHAETCA Ha
MHI1 ¢ noporosbiM nokasarenem foxoda, npesbiwaroim 750 MAH eBpo, TO eCTb 3TU Npasu/ia 0XBaTbiBalOT
3HauUTENbHO 6osblee konnyecTso MHTI, yem nepBbI anemMeHT. CyTb pa3pabaTbiBaeMOro nogxoga coctTouT
B YCT@HOB/EHNM MVWHUM&/IbHOTO KOpPNopaTMBHOrO Hasnora B pasmepe 15 % ot npubbian. Ecav xe npubbinb
MHI chakTuueckn obnaraerca B O4HON M3 IOPUCAMKUMIA MO CTaBKe HWKe AaHHOro npegena, TO pPUCAUKLNS
MaTEepPUHCKOM komnaHuu rpynnbl MHI BNpaBe BBECTW «AONOMHAKLMIA HAMOMR> HA CYMMY pasHULbl MexXay
(hakTMUecKoil U MUHMMasbHOW cTaBkoli’®. 3TO MpPaBM/IO HAMpaB/EHO Ha YCTPaHEHWe HasoroBoii
KOHKYPEHLMN MEXAY HPUCAMKUUAMMN: NPAKTUYECKN CBOAUTCSH Ha HET BO3MOXHOCTb MPUB/EKATb KOMMaHUu
HU3KUMW UIN HYNEBLIMU HAUTOTOBbLIMW CTaBKaMMm.

B Tunosyto koHBeHuMio OOH B 2021 roga 6blin Takke BHECEHbI M3MEHEHMS B 4acTu LMGIPOBbLIX YCAyr
(ctatbst 12B «Income from automated digital services»)™, npegycmarpuBatolime: 1) 06/10KeHe Haorom
[0X040B OT peasi3auum aBTOMaTM3NPOBaHHbIX LMAIPOBLIX YCAYTr MO MECTY pe3ngeHTcTBa 6eHedmymnapHoro
BMajenbla Takoro [oxoA4a; 2) BO3MOXHOCTb YCTaHOB/IEHWS Hasora y WCTOYHMKA [oxoda Mo CTaBke,
YCTaHOB/IEHHON MO Cor/alleHnio CTOPOH Aorosopa 06 n3bexaHuy ABONHOro Ha10roo6/10KeHus (Hanpumep,
3 wim 4% BasoBoli cymMbl goxofa); 3) mpaBo 6GeHechmumapHOro Bragenbla [Aoxofa noTpeboBaTtb
OT roCyfapcTBa-NCTOMHMKA AoXxoda 06/10KEeHUs1 CBOe cKoppekTupoBaHHOl (aHrn.: qualified) npubbian no
HaLMOHasIbHOW CTaBKe, MpU 3TOM  CKOpPPEKTUpOBaHHasA Mpubblib onpegenserca kak 30 % OT rofoBol
NpWobLAN, NOYYEHHON OT peanusaummn LMGPOBbIX YCNYr NUCXOAS CTaBKM NPUOLIILHOCTY Bagesbla AoxXoaa.
Takum o06pasom, criegyetr npusHaTb, 4To noaxodbl O3ICP m OOH Kk 06/10XEeHMI0 UUPOBLIX yCAyr
pasnuuatorca’?,

5 HoBocTb Ha caiite 0O3CP oT 1 nonsi 2021 roga. URL:
https://www.oecd.org/newsroom/130-countries-and-jurisdictions-join-bold-new-framework-for-international-tax-reform.htm (nata
o6pauieHus: 16.03.2023).

% Cwm. Mpynna 20, KOMMIOHVKE TPeTbell BCTPEUM MUHUCTPOB (PUHAHCOB M YNPaBAAWMX LeHTpaslbHbIMK 6aHkaMu 9—10 uions 2021
roga. URL: http://www.g20.utoronto.ca/2021/210710-finance.html (gata obpatieHus: 16.03.2023).

% OECD Statement on a Two-Pillar Solution to Address the Tax Challenges Arising from the Digitalisation of the Economy,
8 October 2021. P. 1-4. URL: https://www.oecd.org/tax/beps/statement-on-a-two-pillar-solution-to-address-the-tax-challenges-
arising-from-the-digitalisation-of-the-economy-october-2021.pdf (gara o6patieHus: 16.03.2023); paspaboTka Takoro cornialleHuns
O6yaeT 3aBepweHa B cepeaunHe 2023 roga. Cwm. npecc-penn3 O3CP. URL: https://www.oecd.org/tax/international-tax-reform-
multilateral-convention-to-implement-pillar-one-on-track-for-delivery-by-mid-2023.htm (gaTta o6palueHus: 16.03.2023).

® OECD Statement on a Two-Pillar Solution to Address the Tax Challenges Arising from the Digitalisation of the Economy,
8 October 2021. P. 4-7. URL: https://www.oecd.org/tax/beps/statement-on-a-two-pillar-solution-to-address-the-tax-challenges-
arising-from-the-digitalisation-of-the-economy-october-2021.pdf (gata o6paieHus: 16.03.2023).

" URL: https://www.un.org/development/desa/financing/document/article-12b-un-model-tax-convention-agreed-committee-its-22nd-
session (gata obpauyeHus: 16.03.2023).

2 CM. cpaBHeHWe UHMumatue OSCP 1 OOH: MoHomapeBsa K. A. Ha/102006/10keHU€e YUGHPOBLIX YC/lye B KOHMEKCME MexXAyHapOOHbIX
Ha/10208bIx coenaweHull /I AkTyanbHble nNpo6nems! poccuiickoro npaea. 2022. T. 17. Ne 8. C. 20-31; cM. Takke MHhopMaLMOHHoe
COO06LLEHME C KOHKPETHbIM Mpumepom komnaHun PwC. URL: https://www.pwc.com/gx/en/tax/newsletters/tax-policy-bulletin/assets/
pwc-un-tax-committee-adopts-article-12b.pdf (gata o6pateHus: 16.03.2023).
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3aknyeHue

HasioroBble nocTynneHus SBASAOTCA OCHOBHbIM MCTOYHWKOM [OXO40B NpPakTU4eckn Nboro rocypapcrsa
N COCTaBNSAT OCHOBY €ro (oMHaHCOBOIo cyBepeHuTeTa. MoaTomy rocyaapctaa kpaiie HEOXOTHO NMPUHUMasIN
Ha cebs 06s13aTenbCTBa B chepe Ha/loroobnoXeHMs, a MeXayHapo4Hble A0roBopbl B Ha/I0rOBOWN cdiepe
B 3HAUYUTE/IbHOWN CTENEHW OFPaHUYMBA/IMCH COTTallEHNAMN 06 n3bexaHnn 4BOMHOTO Ha/I0r006/10XEHNS.

Bmecte € TeM COBMECTHble YCWAIWA T[OCyAapCTB MO NPeofoNeHU0 NOCNeACTBUIA  [106a/1bHOro
dmHaHcoBoro Kpusnuca  2007-2009 rogoB npedonpedenvnn 3amnyck Mpoekta No NPOTUBOAENCTBUIO
pa3MbIBaHWN0 Has10roBOW 6a3bl U nepemelleHnto npubbiin (Addressing BEPS — Base Erosion and Profit
Shifting)™®. 3Ta uHMUMaTMBa, peanusyemas nog arugoii OICP, BbiBeNa MexayHapoaHoe COTPYAHUYECTBO
B chepe HaNoroob/10KEeHUs Ha NPUHLMNNAIBHO HOBbIN ypoBeHb. CyTb NpoekTa BEPS cocTonT B TOM, YTO6bI
COBMECTHO BblpaboTaTb MpaBoBble CPeACcTBa, KOTOpble NPefoCTaBAT rocy4apcTBy BO3MOXHOCTb B MOJTHOM
o6beMe obnaratb Ha/10roByt0 6a3y, HOPMUPYIOLLYHOCS OT ONPeAEsIEHHON 3KOHOMUYECKO AeATeNbHOCTU Ha
ero tepputopun. COOTBETCTBEHHO, NOOLIE CMOCOObI YMEHbLUEHMS Ha/I0r0BOI 6a3bl NyTEM MCNO/Ib30BaHMs
Pa3/IMUHbIX MPUEMOB YK/IOHEHMS OT ynjiaTbl Ha/IoroB™ dhakTuyeckn o6bABNSOTCS npobnemoii obliero
nHTepeca. B pamkax npoekta BEPS 6bina nognucaHa mexayHapogHas KOHBEHLMS, yH4acTHMKaMU KOTOPOWA
ABNATCA B HacTosiwee Bpems 100 rocynapctB, a Takke obecneyeHo eule 6onee npeacraBuUTe/IbHOE
yyactve B KOHBEHUMM O B3aMMHOI aAMWHUCTPATMBHOW MOMOLLM MO HasnoroBbiM genam. O6bsseHHas
B 2021 rogy rnobasibHas HasioroBas pedhopma npusBaHa M3MEHUTb NpaBw/ia pacrnpefenieHnss HaaoroBo
6a3bl MHOrOHaLMOHa/IbHBIMU KOMMAHUSIMU, OHa npeanonaraeT BBeAEHWE MUHUMa/IbHOTO KOpPNopaTMBHOIO
Hanora B pasMepe 15 % u nognvcaHne COOTBETCTBYHOLLEN MHOTOCTOPOHHEN KOHBEHUMW. Bee aTo no3sonser
nccnegoBatensaM yTBEpPXAaTb, UTO (DOPMUPYETCS HOBbIA MEXAYHAPOAHbI/i HANMOroBbIA pPexum™ 1 gaxe
6onee TOro — co3gaetcs o6asibHOe MexayHapoaHoe Hasorosoe npaso’®. CrIoBOM, eCTb BCE OCHOBaHUSA
HafesTbCsA Ha TO, YTO «30/1yLIKa» MeXAyHapo4HOro npaea CTaHET KOPO/1eBOIA.
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Abstract

Over the century international law presence in the tax field has been limited by double taxation conventions only. In contrary with the
international trade regime embracing the GATT and the WTO or with the financial stability regime led by the IMF, in the tax sphere there
was no multilateral treaty between a substantial number of jurisdictions. State tax measures could be challenged only in international
courts belonging to the other regimes: trade (WTO DSB), human rights (ECtHR), investment protection (investment tribunals). The case
began to change in the wake of the financial crisis 2007-2009: in 2014 the OECD plan on addressing tax base erosion and taxable base
shifting was approved (Addressing BEPS). It has been serving as an ‘umbrella’ which covers almost all international tax initiatives.
Established by OECD and G-20 Inclusive Framework with the substantial number of participating jurisdictions has become a site not
only for elaborating soft law recommendations on the amendment of the national legal orders but also as a body for treaty drafting.
The Multilateral Convention to Implement Tax Treaty Related Measures to Prevent Base Erosion and Profit Shifting has been elaborated
and signed in short terms by 100 jurisdictions. The unique international law mechanism of this convention ensured amendment of
2000 double taxation agreements. More than 140 jurisdictions signed the Multilateral Convention on Mutual Administrative Assistance
in Tax Matters which in fact created a global tax transparency regime. And at last Inclusive Framework on BEPS in 2021 announced that
an agreement on the global tax reform was reached. Due to widely promoted digital services this reform changed the century based
approach of the taxation of multinational enterprises in the places where they carry on business including permanent establishment.
This approach is substituted by taxation of incomes derived from the marketing jurisdiction irrelative to factual presence. These changes
as well as introducing the minimum corporate tax rate of 15 % shall be included in the new multilateral convention. All these novels
prove a launch of the major reform in the transboundary taxation which will bring it to greater engagement with international law.

3 CM. coOTBeTCTBYIOLWMIA pasgen oguupansHoro caiita O3CP. URL: http://www.oecd.org/tax/beps/ (aata o6palyeHns: 16.03.2023).

" Peub MAET HE O KPUMWUHA/ILHOM YK/IOHEHUM OT YniaTbl HasIOroB (aHrN.: tax evasion) nyTem, Hanpumep, BHECEHUSI HasI0roBYH
Aeknapaumio 3aBefOMO JIOXHbIX cBegeHuin (cm. cT. 199 YK P®), a 0 Tak HasblBaeMOM 06X0[e HasloroBbIX 3aKOHOB (@Hrn.: tax
avoidance).

s Avi-Yonah R. International Taxation, Globalization, and the Economic Digital Divide // Journal of International Economic Law. 2023.
P. 26, 101-109.

6 Pistone P (ed.). Building Global International Tax Law - Essays in Honour of Guglielmo Maisto. IFBD : Amsterdam, 2022.
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Abstract

The US economic sanctions (including sweeping export restrictions) against Iran and Russia, while presented as aiming at
non-proliferation, appear to have ineluctably undermined the negotiations to revive the Joint Comprehensive Plan of Action, an
agreement meant to deter Iran from pursuing nuclear status. The present paper approaches this situation as a telling example of how
unrestrained export control can come into tension with international security, in this case within the nuclear non-proliferation regime.
Drawing on this illustrative case, this article seeks to formulate more general conclusions as regards the potential side-effects of broad
export restrictions, their necessary limits under WTO law, and the significance of the WTO system in the non-proliferation process. First,
this paper contextualises export controls as part of this regime, and then addresses the causal implications of the above situation,
concluding that it does demonstrate the involvement of a foreign policy element that is ultimately at odds with the stated goals of nuclear
non-proliferation. Finally, the paper examines the substance of Article XXI of the General Agreement on Tariffs and Trade, which the
sanctioning State will most likely use to justify its trade restrictions in a WTO dispute. It finds that a good faith interpretation and available
practice indicate that the exceptions of Article XXI involve demanding standards and are to be interpreted so as to screen out, as far as
possible, measures that covertly pursue other (e.g. foreign policy) interests. Meanwhile, non-WTO Member States could try to advance
cases through friendly Members if they could establish a breach of WTO law that concerns the latter, though the chances are admittedly
very thin. Ultimately, the WTO system is revealed as a valuable element in ensuring and maintaining international security and
non-proliferation.
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Introduction

The current failure of the Joint Comprehensive Plan of Action (hereinafter — JCPOA) — an agreement
meant to deter Iran from pursuing nuclear status, commonly known as the Iran nuclear deal — presents a
pressing challenge for the global nuclear non-proliferation regime (hereinafter — NNPR). Subsequent to the
2018 US withdrawal, the JCPOA parties attempted to renew the deal, but were unable to negotiate the lifting
of sanctions against Iran and Russia. Among other primary components, these sanctions include broad
export control measures that have themselves been advertised as ensuring non-proliferation through
minimising allegedly sensitive exports. This unfortunate occurrence may present a peculiar example of how
excessive export control (and, perhaps, sanctions more broadly) can come into tension with international
security, which warrants an inquiry into the refraction of such sweeping restrictions through international
trade law and their true acceptable boundaries. This research problem requires answering the following
guestions: are these measures really capable of compromising international security, what standards are to
be applied to them under international trade law in order to rule out possible excesses, and, hence, how this
can strengthen the global non-proliferation and security processes?

The modern literature on the subject presents a clear understanding that export control is intended to
strike a balance between international trade and national security.? In practice, the existing approaches
demonstrate two basic observational standpoints. The first appears to represent the domestic policymaker,

1 The opinions expressed in this article are exclusive and personal opinions of the author and do not in any way reflect the position of
any other person or organisation.

2 For examples see Reinsch W. A. China as Best Customer and Biggest Threat — Trade Policy in the Biden Era I/ Schwerpunkt
AuBenwirtschaft 2021/2022. 2022. P. 183; Joyner D. H. International Law and the Proliferation of Weapons of Mass Destruction.
Oxford : Oxford University Press, 2009. P. 126; Berndorfer T. Nuclear Commerce: Its Control Regime and the Non-Proliferation
Treaty. Hamburg : Diplomica Verlag, 2009. P. 84-85.
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who is interested in managing the consequences of undercontrolling potentially sensitive exports (risks of
employment by adversaries) and overcontrolling them (loss of profit by the domestic industry).?
An international lawyer is more likely to profess abroader view, represented in the writings on
non-proliferation law by D. Joyner and T. Berndorfer.* Such would seek an adequate balance through
establishing clear and transparent export control while abstaining from excessive and unnecessary
hindrances to international trade. This latter approach does not divorce national security from the common
interests, rights and obligations of States in international trade and global security, and thus works to uphold
both. Still, in the absence of clear, common and binding international standards, States may abuse export
controls in pursuit of broad national policy objectives. Works by W. Reinsch and C. Whang demonstrate how
some States’ vision of national security has progressively blurred with the development of modern
technology, which is now seen as a military edge in itself.® For instance, the US sanctions pressure on China
involved a fierce export control component (later extended to Russia, as will be discussed) and has been
described as a “tech war” and an attempt to advance the so-called “rules-based order” in international trade.®

There have also been strong attempts at critically assessing such sanctions regimes, including their
legality, notably by P. Terry and M. Menkes.” These mainly concerned the context of finance and investment,
and mostly in relation to individuals and entities. In contrast, the present work seeks to complement this
discourse with regard to international trade in goods and in the context of strengthening the NNPR, focusing
on export control measures as its principal instrument. As such, this article will, firstly, establish the
importance of export control to the NNPR and the approaches of the key States; secondly, contrast this with
the substance and consequences of the US-initiated trade sanctions against Iran and Russia (behavioural
dimension); and, thirdly, assess the viability of such measures under international trade law (legal
dimension). As a final step, the article also seeks to formulate some understanding of the significance of
the WTO system to non-proliferation and international security. This varied study will require the use of not
only doctrinal sources, but also the relevant WTO law and jurisprudence, as well as domestic export control
legislation and guidance (in particular the US, and to a lesser extent the EU). Since the traditional positivistic
approach appears ill-equipped for issues that concern the relationship of law and policy, this research will
make use of notions and instruments developed by such disciplines as sociology and international relations,
which informs the methodological approach. This will allow the present work to ostensibly formulate the
relevant national approaches to export control and contrast them with the pertinent international trade and
non-proliferation law.

Admittedly, the failure of the recent JCPOA negotiations is a rather unique situation. However, this sui
generis incident may not only help to map out the existing problem in a topical context, but also demonstrate
how the effects of broad export restrictions could undermine the motivation of the targeted State to cooperate
on common and significant security matters. Thus, this research uses the above situation as an illustrative
basis for drawing some general conclusions that could be helpful to other targeted States in similar
circumstances, or may help to avoid their recurrence by contributing to the discourse on the necessary
limitation of export restrictions. Moreover, it will become evident that the issue of permissibility of export
restrictions stands separate from the legality of sanctions, even though the latter may incorporate the former.
Thus, the (already extensively researched) topic of legality of sanctions as such under international law is
beyond this article’s scope and will not be discussed, although some of the reached conclusions may still be
relevant, especially in what concerns State responses to outside pressure.

3 See Reinsch W. A. China as Best Customer and Biggest Threat... P. 183. Some other risks are also at stake, such as the viability of
domestic enterprises on the international market, increased unemployment if they fail to compete, and the non-return of those who
have lost their jobs to the economy. Not to fall into heavy-handed protectionism, this view must be balanced with the appreciation of
liberalised trade. See Reinsch W. A. The False Choice of Free Trade vs. Protectionism /I MarshMcLennan. 4 December 2017.
URL: https://www.brinknews.com/the-false-choice-of-free-trade-vs-protectionism/ (accessed: 01.03.2023).

4 Joyner D. H. Op. cit.; Berndorfer T. Op. cit.

5 Reinsch W. A. China as Best Customer and Biggest Threat... P. 182-183; Whang C. Trade and Emerging Technologies:
A Comparative Analysis of the United States and the European Union Dual-Use Export Control Regulations // Security and Human
Rights. 2021. Vol. 31. Ne 1/4.

& Jiangyu W., Hewett D. U.S.-China Trade Relations in the Biden Era: Trade War, Industrial Policy, and Rule-Based International
Order I/ Proceedings of the ASIL Annual Meeting. 2021. Vol. 115. P. 317-319.

7 Terry P. C. R. Enforcing US Foreign Policy by Imposing Unilateral Secondary Sanctions: Is Might Right in Public International
Law? // Washington International Law Journal. 2020. Vol. 30. Ne 1; Menkes M. J. The Legality of US Investment Sanctions against
Iran before the ICJ: A Watershed Moment for the Essential Security and Necessity Exceptions // Canadian Yearbook of International
Law/Annuaire canadien de droit international. 2019. Vol. 56.
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1. Export controls as a key compliance mechanism in the global nuclear non-proliferation regime

1.1. The role of trade limitation in the NNPR

The NNPR is a multilateral undertaking that seeks to maintain and improve global nuclear security through
suppressing, firstly, further increase in the number of States and non-State actors (e.g. terrorists, armed
militias) that possess military nuclear capabilities (‘horizontal proliferation’), and, secondly, quantitative and
qualitative enhancement of the existing nuclear arsenals (‘vertical proliferation’).® For these purposes, efforts
against nuclear proliferation extend to nuclear weapons themselves, as well as the means of acquiring,
evolving or using them: nuclear technologies (e.g. delivery systems), materials (e.g. weapons-grade
plutonium) and expertise (e.g. know-how).°

Beyond its legal carcass, represented by the NPT and a number of other treaties and agreements, the
NNPR also relies on certain verification tools and mechanisms to control the spread of nuclear weapons™.
Since international trade is the primary channel for acquiring components required to produce nuclear
weapons, it constitutes the principal object of control.

The NPT lays down differentiated obligations for the parties based on their status as regards nuclear
weapons possession: ‘nuclear-weapon States’ (the five ‘original nuclear powers’, hereinafter — NWS)™ and
‘non-nuclear weapon States’ (all other parties, hereinafter — NNWS). Article | of the NPT requires the NWS,
firstly, not to transfer nuclear explosives to any recipient and, secondly, not to facilitate the NNWS in
acquiring them. Under Article Il, the NNWS in turn shall, firstly, not receive transfers of nuclear explosives or
control over them, secondly, not acquire them by any other means, and, thirdly, not seek or receive any
assistance to do so.

By all evidence, the NPT does not set an analogous positive obligation for the NNWS not to proliferate
horizontally, that is, not to transfer nuclear explosive devices or “assist, encourage or induce” their
acquisition. It is most likely that the drafters deemed this excessive since they prohibited the NNWS from
manufacturing and obtaining nuclear weapons in the first place. NPT Article | also forbids said “assistance,
encouragement or inducement” by the NWS only in respect of the NNWS and stays silent on such
cooperation among the NWS themselves. Even the only semblance of an official NPT commentary does not
approach these issues.’? This constitutes a practical gap that, firstly, principally affords an opportunity for the
NNWS to aid, directly or indirectly, other States in obtaining nuclear weapons (e.g. by trading precursor
materials) and, secondly, allows further cooperation among the NWS towards elevating their existing nuclear
military capabilities. Though somewhat balanced by the safeguards requirement of Article Ill, this is still quite
unusual, especially considering that the NPT's ‘brotherly’ treaties (e.g. in respect of chemical, biological
weapons) prohibit all their respective members from “assisting, encouraging and inducing” the acquisition of
the respective weapons of mass destruction by virtually any actor whatsoever.*®

Thus, a consistent textual interpretation of the NPT cannot foster any equal requirement to limit trade in
sensitive technology or materials. Yet in practice, States demonstrate equal readiness to do so. For example,
the European Union as the largest conglomerate of the NNWS maintains a common export control policy for
nuclear-sensitive goods'* despite the fact that France is its only remaining NWS. This ‘good will’' also
manifests itself in the existence of voluntary international export control regimes and arrangements that offer

8 Black-Branch J. L., Fleck D. Nuclear Non-Proliferation in International Law. Volume Il, Verification and Compliance. Hague : Asser
Press, 2016. P. 267-268; Sidel V., Levy B. Proliferation of Nuclear Weapons: Opportunities for Control and Abolition // American
Journal of Public Health. 2007. Vol. 97. Ne 9. P. 1589.

9 Australia’s Uranium: Greenhouse Friendly Fuel for an Energy Hungry World: Report of the House of Representatives Standing
Committee on Industry and Resources. 2006. § 7.6. URL: https://www.aph.gov.au/parliamentary_business/committees/House_of_
Representatives_Committees?url=isr/uranium/report/chapter7.htm (accessed: 03.05.2022).

0 Cirincione J. Repairing the Regime: Stopping the Spread of Weapons of Mass Destruction. New York : Routledge, 2000.
Appendix I.

' In the sense of the NPT, the NWS include those States that detonated their first warhead before 1 January 1967: the United States

(made its first detonation in 1945), the Soviet Union (1949), Great Britain (1952), France (1960) and China (1964).

Final Document of the 2010 Review Conference of the Parties to the Treaty on the Non-Proliferation of Nuclear Weapons.

NPT/CONF.2010/50 (Vol. I). P. 2-19. URL: https://www.un.org/en/conf/npt/2010/ (accessed: 03.05.2022).

13 United Nations Convention on the Prohibition of the Development, Production and Stockpiling of Bacteriological (Biological) and

Toxin Weapons and on their Destruction of 10 April 1972. Article . URL:

https://front.un-arm.org/wp-content/uploads/2020/12/BWC-text-English-1.pdf; Convention on the Prohibition of the Development,

Production, Stockpiling and Use of Chemical Weapons and on their Destruction of 3 September 1992 Article I(1).

URL: https://www.opcw.org/chemical-weapons-convention/articles/article-i (accessed: 03.05.2022).

For the latest version see Regulation (EU) 2021/821 of the European Parliament and of the Council of 20 May 2021 Setting up a

Union Regime for the Control of Exports, Brokering, Technical Assistance, Transit and Transfer of Dual-Use Items (Recast)

(hereinafter — Regulation (EU) 2021/821). URL: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02021R0821-

20220505 (accessed: 16.11.2022).
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guidance and an opportunity to harmonise national regulatory practices. Still, national export control regimes
remain the principal instrument that States engage to directly ensure both their compliance with the NNPR
and their own nuclear security. However, as will be discussed below, it would be quite naive to presume that
the common good of global nuclear security is the only motivation that influences export control policies of
States.

1.2. Substance and approaches towards export control

National export control regimes are used to control a country’s outbound export of certain sensitive goods
and technology. Most often, this takes the form of licensing policy for certain goods destined for certain
recipients, destinations or end users. The licensed goods could be of an exclusive military nature
(military-use, or single-use) or could also have a wide variety of civilian uses (dual-use). Trade in dual-use
goods can encapsulate a wide variety of items, materials and technologies that are usually innocuous, like
specific metal alloys or high-technology goods.*®

Though States originally adopted export control regulations to align international trade with their interest
to restrict enemy military capabilities, the notion has gradually widened to embrace other policy
considerations deemed crucial by a given State. For instance, the evolution of the US export control laws
reflects a growing consideration of the economy as a strategic interest.’® This “blurring” of permissible
boundaries only intensifies within broad sanctions regimes, which leads to heightened security concerns
among banks and companies and widens the impact of restrictions to permeate all areas of business."
The US is not shy to admit the expansive discretion it exercises, citing not only its commitment to protect
national security interests by controlling exports, but also to promote its foreign policy and economic
objectives, and even “continued US strategic technology leadership”.2® It is apparent that the US sees export
controls as a valid instrument to advance the country strategically as a dominant power. The EU’s export
control regime appears similar, but more rhetorically restrained. It focuses on national security, human rights
and continued development of security-sensitive sophisticated technologies, but does add national foreign
policy and sanctions to the list of concerns?®.

1.3. Main concerns going forward

It would be equally naive to presume that stern control and limitation of trade in sensitive goods is an
inherent virtue. Licensing regimes effectively constitute a form of ‘quantitative restrictions’ on trade.?® Such
measures are viewed as the least desirable since they impose absolute limits on the quantities of trade
(‘absolute restrictions’), while other possible measures, such as tariffs, do not produce such a cardinal
restrictive effect.? The key defects of quantitative restrictions were summarised by the WTO panel in
Turkey — Textiles: such restrictions “usually have a trade distorting effect, their allocation can be problematic
and their administration may not be transparent”.??

This immediately raises more associated concerns. First, exporting States have to maintain firm control
over goods and technologies that could be diverted to serve military aims. Since dual-use goods have
virtually uncountable civilian applications, their trade comprises a significant percentage of normal, legitimate
international trade. Particularly, the US Commerce Control List (hereinafter — CCL) contains thousands of
important high-tech items, such as machine tools, laboratory and medical equipment, computer processors.*

5 Joyner D. H. Op. cit. P. 126, 130.

¥ Whang C. Op. cit. P. 3—4.

7 Breen E. Corporations and US Economic Sanctions: the Dangers of Overcompliance // Research Handbook on Unilateral and

Extraterritorial Sanctions | ed. by Beaucillon Research Handbook on Unilateral and Extraterritorial Sanctions. Cheltenham : Edward

Elgar Publishing, 2021. P. 257.

“The US Department of Commerce’s Bureau of Industry and Security (BIS) administers US laws, regulations and policies governing

the export and reexport of [items under] the Export Administration Regulations (EAR). The primary goal of BIS is to advance

national security, foreign policy, and economic objectives by ensuring an effective export control and treaty compliance system, and
promoting continued US strategic technology leadership.” See International Trade Administration of the US Department of

Commerce. U.S. Export Controls. URL: https://www.trade.gov/us-export-controls (accessed: 03.05.2022).

1 See Preamble to the original version of the Regulation (EU) 2021/821.

2 Restrictions that entail “a limiting effect on the quantity or amount of a product being imported or exported”. See Appellate Body
Reports, China — Measures Related to the Exportation of Various Raw Materials, WT/DS394/AB/R/WT/DS395/AB/R/
WT/DS398/AB/R, adopted 22 February 2012, DSR 2012:VII, p. 3295, § 320.

21 Panel Report, Turkey — Restrictions on Imports of Textile and Clothing Products, WT/DS34/R, adopted 19 November 1999, as
modified by Appellate Body Report WT/DS34/AB/R, DSR 1999:VI, p. 2363, § 9.63.

2 Ipid., § 9.63-9.65.

#  The latest version of the CCL is contained in US Code of Federal Regulations (CFR), Title 15, Part 774 — The Commerce Control
List. URL: https://lwww.ecfr.gov/current/title-15/subtitle-B/chapter-VIl/subchapter-C/part-774 (accessed: 16.01.2023).
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Obviously, such regulations can and do significantly restrict international trade in many civilian-usable, highly
commercially viable goods that are not of primary military application.?* As will be demonstrated, screwing
the cap too tightly could cause serious trade distortion, with dire consequences for the targeted State’s civil
economy and the associated risks of further political escalation.

Second, the lack of transparency noted by the panel in Turkey — Textiles makes such measures
especially sensitive to abuse. The classical notion of national security concerns appears to deal with actual,
pressing and objective threats to the existence, sovereignty and territorial integrity of a State.?® Meanwhile,
the arguably subjective foreign policy concerns could be rationalised to encompass virtually any political
aspirations. As said above, it is more and more complicated to differentiate between the two. There is always
a risk that the restrictions will be used too broadly.

Third, any such measures should thus be checked for potential conflict with international trade
commitments of the exporting State. These may include the goal of trade liberalisation, the
most-favoured-nation principle, prohibition of quantitative trade restrictions and other key principles and
provisions of international trade law.

To summarise, States have historically accepted export restrictions as a legitimate means to protect their
national security from military threats. Looking ahead, this understanding has been reflected in certain
exceptions presented in the founding agreements of the WTO system. However, some States have come to
extend their understanding of national security to cover some broader strategic interests (e.g. economic
interests) and may thus approach their export restrictions more liberally. In particular, these measures can be
incorporated into broad and more legally ambiguous sanctions regimes, which only results in their further
blurring. At the same time, such restrictions are problematic (may be non-transparent, adversary to existing
commitments, sensitive to abuse, etc.) and thus call for a great measure of care and restraint. Still, practice
does sometimes demonstrate notably low regard towards the pervasive negative consequences of export
control overreach. As will be shown further, the broad and possibly politicised export restrictions against Iran
and Russia seem to have culminated in, or at least significantly contributed to, a precarious local failure in
the NNPR.

2. Behavioural dimension: compliance (re)duced?
2.1. The US trade sanctions against Iran
2.1.1. General context and defining characteristics

Since the early 2000s, Iran® has faced accusations that it sought to construct facilities that would enable it to
produce nuclear weapons, although the State’s officials insisted that their actions were aimed solely at
realising the NPT-guaranteed right for peaceful nuclear development.?” Since then, the US sanctions on Iran
have had the stated primary goal of curbing its nuclear policy. Beyond a trade component, this
comprehensive sanctions regime includes blocking of Iranian property and assets, financial and banking
sanctions, travel bans and other general and targeted tools.?® Though the US reduced its relevant sanctions
regime (which the EU also lifted, as required by the deal) after the JCPOA went into effect in 2016, the
Trump administration withdrew from the agreement in May 2018 and re-imposed the former limitations.

The US conditions its export restrictions on the need to block all items Iran could potentially seek for its
nuclear weapons programme. The execution may seem consistent at first glance. For instance, the US
Export Administration Regulations (hereinafter — ‘EAR’) restrict export to Iran of carbon fibre, which is used
for building centrifuges required to enrich uranium.?® Despite the many civilian uses of carbon fibre, like
production of sports gear (golf clubs, bicycle frames, etc.), it is understandable that the US would seek to

2 Joyner D. H. Op. cit. P. 130.

% Manifested primarily in the risks associated with the military proliferation of hostile States. See Whang C. Op. cit. P. 3—-4.

% An NPT party since 1970. For information on the parties see United Nations Office of Disarmament Affairs, Treaty on the
Non-Proliferation of Nuclear Weapons. URL: https://treaties.unoda.org/t/npt (accessed: 03.05.2022).

2 Jran Nuclear Crisis: Can Talks Succeed? 1 BBC News. 25 November 2014.
URL: https://www.bbc.com/news/world-middle-east-11709428 (accessed: 10.05.2022).

2 Katzman K. Iran Sanctions (updated February 2, 2022). Congressional Research Service Report. RS20871. P. 1.

URL: https://sgp.fas.org/crs/mideast/RS20871.pdf (accessed: 23.11.2022).

Bureau of Industry and Security of the US Department of Commerce. Guidance on Actions Exporters Can Take to Prevent

lllicit. Diversion of Items to Support Iran’s Nuclear Weapons or Ballistic Missile Programs (hereinafter —‘US BIS guidelines for expo

rters’). URL: https://www.bis.doc.gov/index.php/licensing/23-compliance-a-training/53-iran-web-guidance (accessed:10.05.2023).
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limit export of a material mostly used in the aerospace and nuclear sectors, especially when Iran showed an
increased interest in obtaining it.*

However, the US prohibits unlicensed export of practically all EAR items to Iran.® This includes EAR99 —
a ‘catchall’ classification for all items that are not on the CCL, mostly low-technology consumer goods. These
usually do not require a licence for export, subject to the exporter’s own due diligence.®? For example, the US
blocks export to Iran of epoxy resin and related hardening/accelerator agents since they could be used in
constructing uranium centrifuges and missile structures.®® However, these basic materials, known to virtually
any consumer, are important for construction and countless other industries, not to mention arts and crafts or
home repair. Meanwhile, these and other EAR99 goods constitute the majority of items subject to export
control.®*

Though the official US guidance demands exporters to obtain a licence for the regulated goods destined
for Iran,® in practice the EAR maintains a “general policy of denial” for all such licensing applications,
regardless of the item’s character and with very limited exceptions.®® Though the stated goal of the above
measures is to ensure nuclear non-proliferation, they amount to an almost complete embargo on exports to
Iran, similar to some other countries targeted in the EAR, like Syria and Cuba. Furthermore, it appears that to
stretch the reach further, the US even tried to pressure other States to join its sanctions under the threat that
it might impose increased tariffs on their own exports, and foreign companies to cut their ties with Iran.¥”

2.1.2. Adverse humanitarian impact and its implications for the NNPR

Meanwhile, the slim humanitarian exceptions (e.g. food, some healthcare items) offered in the EAR have
done little to offset the categorical harmful effects. ‘Over-compliance’ by many US and European companies,
manifested in their reluctance to maintain any trade for fear of attracting secondary sanctions, resulted in
Iran’s factual inability to import the most essential humanitarian goods. Human Rights Watch characterised
the US sanctions as “overbroad and burdensome”, causing “unnecessary suffering to Iranian citizens” and
“impair[ing] their right of health”, and the humanitarian exception as “nearly meaningless”.*® They have also
caused catastrophic damage to Iran’s economy in general, with a trade deficit reaching billions and rapid
inflation that has made the still-available imports much more expensive.®® UN Special Rapporteur A. Douhan
reviewed these issues in the recent report on her visit to Iran. The report called the States to remove all
unilateral sanctions, including all restrictions on trade and any coercion that results in over-compliance.*

It can thus be said that the scale and administration of US export restrictions against Iran, as well as the
manner of the US withdrawal, warrant at least some doubt as regards consistency with the goals of nuclear
non-proliferation and existence of other possible US motives. There are more suggestive moments, like the
dubious exception for information technology equipment (e.g. cell phones, personal computers, other
high-tech equipment generally deemed sensitive) “for supporting democracy in Iran”.** But the most
convincing piece of evidence came from the White House itself, when in 2019 the then-US Secretary of State

0 Blocking Iran with a Global Game of Nuclear ‘Keep Away’ [/ NPR. 7 February 2013. URL:
https://lwww.npr.org/2013/02/07/171368189/to-enrich-uranium-buy-the-right-stuff-and-dont-get-caught (accessed: 10.05.2022).

81 See US BIS guidelines for exporters. Blocking Iran with a Global Game of Nuclear ‘Keep Away’ // NPR. 7 February 2013.
URL: https://www.npr.org/2013/02/07/171368189/to-enrich-uranium-buy-the-right-stuff-and-dont-get-caught (accessed: 10.05.2022).

32 International Trade Administration of the US Department of Commerce, Export Control Classification # (ECCN) and (EAR99). URL:
https://www.trade.gov/eccn-and-export-administration-regulation-ear99 (accessed: 10.05.2022).

33 See US BIS guidelines for exporters.

3 International Trade Administration of the US Department of Commerce, Export Control Classification # (ECCN) and (EAR99).
URL: https://www.trade.gov/eccn-and-export-administration-regulation-ear99 (accessed: 10.05.2022).

% See US BIS guidelines for exporters.

%  The exceptions include transactions for humanitarian reasons or for the safety of civil aviation and safe operation of US-origin

aircraft — licences for such will be considered on a case-by-case basis. See US Code of Federal Regulations (CFR), Title 15,
Part 746 — Embargoes and Other Special Controls, § 746.7(b).
URL: https://www.ecfr.gov/current/title-15/subtitle-B/chapter-Vll/subchapter-C/part-746/section-746.7#p-746.7(b) (accessed:
16.01.2023).

37 Terry P.C. R. Op. cit. P. 5.

% Jran Sanctions Threatening Health i Human Rights Watch. 29 October 2019. URL:
https://www.hrw.org/news/2019/10/29/iran-sanctions-threatening-health (accessed: 10.05.2022).

% Motamedi M. lran’s Economy Reveals Power and Limits of US Sanctions /I Al Jazeera. 2 February 2022. URL:
https://www.aljazeera.com/economy/2022/2/2/irans-economy-reveals-power-and-limits-of-us-sanctions (accessed: 10.05.2022);
Ng A. These 6 Charts Show How Sanctions are Crushing Iran’s Economy [/ CNBC. 22 March 2021. URL:
https://www.cnbc.com/2021/03/23/these-6-charts-show-how-sanctions-are-crushing-irans-economy.html (accessed: 10.05.2022).

40 United Nations Human Rights Council, Visit to the Islamic Republic of Iran: Report of the Special Rapporteur on the Negative Impact
of Unilateral Coercive Measures on the Enjoyment of Human Rights, Alena Douhan. A/HRC/51/33/Add.1. 17 August 2022.
URL: https://www.ohchr.org/sites/default/files/documents/hrbodies/hrcouncil/regularsession/session51/2022-0907/A_ HRC_51_33_A
dd1_Ad-vanceUneditedVersion.docx (accessed: 24.11.2022).

4 Katzman, K. Op. cit. P. 9.
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Mike Pompeo boasted of how the US sanctions were so hard-hitting that the Iranian people would surely rise
up and make a difference.*

However, it is now obvious that the US significantly misjudged (or disregarded) the potential effects of
their policy on Iran’s nuclear stance. The US considered that, if the sanctions are reinstated, it could
pressure Iran into a new deal that would account for US interests beyond Iran’s nuclear programme.*
Contrary to the US expectations, Iran showed economic resilience and responded by gradually decreasing
its compliance with the JCPOA.**

The situation is particularly poignant against the historical background, as it was not so long ago that
Iran’s immediate neighbour, Iraq, found itself in a similar place. The sanctions regime against it was criticised
for having caused tremendous humanitarian harm, while the larger political goals of the US and the UK
(argued to go as far as regime change) left little room for removing or even significantly reducing the
sanctions, regardless of whether or not they achieved the stated WMD disarmament objectives. In the end,
Saddam Hussein's rule only strengthened, the UNSCOM weapons inspection regime failed, and the
international community was unsuccessful in preventing an armed conflict from breaking out.*®

2.2. The February 2022 US trade sanctions against Russia

2.2.1. General context and defining characteristics

In February 2022, the US imposed trade sanctions against Russia and Belarus in connection with the
hostilities in Ukraine, yet again with broad export restrictions at the forefront. Although these sanctions were
imposed as a single package, we will focus on Russia. The main stated goal has been to cripple the
country’s ability to import electronic components and technologies to restrict its capacity to produce, maintain
and repair military materiel.*® Much of the modern military industry depends on high technology, including
Russia’s nuclear capabilities (e.g. the ability to produce and maintain nuclear weapons and means of their
delivery, the general ability to procure items necessary for developing its nuclear programme). The US does
not conceal that the larger strategic objective is to “technologically isolate Russia”,*” which is clearly a step
too far. Meanwhile, at least 37 countries (mostly European) decided to support these restrictions and
adopted substantially similar measures.*®

Normally, the US EAR cover (i) all items in the US or moving through it, (i) all US-origin items
“wherever located” and irrespective of their rule of origin, and (iii) foreign-produced commodities, software
and technology that incorporate US-origin commodities, or are bundled/commingled with EAR-controlled
US-origin software.* In this case, however, the US further expanded its already tremendous reach through
the so-called ‘foreign direct product’ rule (hereinafter — FDPR), a mechanism that has been piloted against
China’s major telecommunications producer Huawei.*® The FDPR enables the US to exercise control even

42 “Things are much worse for the Iranian people [with the US sanctions], and we are convinced that will lead the Iranian people to rise
up and change the behaviour of the regime.” See Iran Sanctions Threatening Health // Human Rights Watch. 29 October 2019.
URL: https://www.hrw.org/news/2019/10/29/iran-sanctions-threatening-health (accessed: 10.05.2022).

4 This included numerous major (and, arguably, impracticable) demands for Iran, like abandoning its ballistic missile programme,
removing its armed forces from Syria, cutting the alleged support of any terrorist groups, releasing any imprisoned citizens of the US
and its allies, and many separate demands aimed at curbing Iran’s foreign policy in general. See Kerr P. K., Humud C. E., Clayton T.
Iran Nuclear Agreement and U.S. Exit (updated July 20, 2018). Congressional Research Service Report. R43333. P. 22-25. URL:
https://crsreports.congress.gov/product/pdf/R/R43333 (accessed: 23.11.2022).

4 Motamedi M. Iran’s Economy Reveals Power and Limits of US Sanctions /I Al Jazeera. 2 February 2022.
URL: https://lwww.aljazeera.com/economy/2022/2/2/irans-economy-reveals-power-and-limits-of-us-sanctions
(accessed: 10.05.2022).

% Dodge T. The Failure of Sanctions and the Evolution of International Policy towards Irag, 1990-2003. Contemporary Arab Affairs.
2010. Vol. 3. Ne 1. P. 83-91.

4 “[The Russian FDPR is] the most comprehensive application of [US export control over domestic and foreign items] produced using
US equipment, software, and blueprints, targeting a single nation” that “primarily target Russia’s defense, aerospace, and maritime
sectors and will cut off Russia’s access to vital technological inputs, atrophy key sectors of its industrial base, and undercut its
strategic ambitions to exert influence”. See US Department of Commerce. Commerce Implements Sweeping Restrictions on Exports
to Russia in Response to Further Invasion of Ukraine. 24 February 2022. URL:
https://www.commerce.gov/news/press-releases/2022/02/commerce-implements-sweeping-restrictions-exports-russia-response
(accessed: 10.05.2022).

47 Ibid.

% For the full list of States see US Code of Federal Regulations (CFR), Title 15, Part 746, Supplement No. 3. URL: https://
www.ecfr.gov/current/title-15/subtitle-B/chapter-VIl/subchapter-C/part-746/appendixSupplement%20N0.%203%20t0%20Part%2074
6 (accessed: 16.01.2023).

4 For the categories of items subject to the EAR see US Code of Federal Regulations (CFR), Title 15, Part 734 — Scope of the Export
Administration  Regulations, § 734.3. URL: https://www.ecfr.gov/current/title-15/subtitle-B/chapter-Vll/subchapter-C/part-
734/section-734.3 (accessed: 16.01.2023).

50 Klaess W. Lost at Sea: Lack of BIS Guidance on New Russia/Belarus FDP Rule Creates Compliance Chaos // Lexology. 23 April
2022. URL: https://www.lexology.com/library/detail.aspx?g=fec01f25-f992-4797-90eb-0e079815ab21 (accessed: 10.05.2022).
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over foreign exports, given that there is a margin, direct or indirect, of US industry involvement in the
manufacture of a product — like using a US-origin programme or machine.?* Thus, to access US-made tools
and equipment used to produce semiconductors, foreign manufacturers would need to agree to no longer
sell to the sanctioned entity (e.g. Huawei) and would risk attracting secondary sanctions otherwise,* which
the US is known to approach in a notably aggressive and expansive manner.5® With these advancements,
the US has arguably turned the traditional domestic regulatory element in its export licensing largely
superficial.

When it came to Russia and Belarus, however, the US imposed not one, but two FDPRs simultaneously:
firstly, a general rule (excludes EAE99), and secondly, a Military End User (MEU) rule that prohibits all
controlled exports “ultimately destined” to military end users (includes EAR99). All licensing applications
under both rules, as well as applications for items specifically covered by the “Nuclear non-proliferation” EAR
category, are now subject to a “general policy of denial”.> Thus, the US not only limited all foreign exports
generally reachable through its FDPR, but also virtually banned all exports that could in any way be used to
support the Russian military.

What is more, FDPR measures are notoriously difficult to follow. The vague requirements, lack of
guidance on their implementation and of clear criteria to obtain a licence have made it infamously difficult for
exporters to determine which goods are subject to restrictions, especially given that the exporter is often not
the producer of the goods and cannot be expected to be exhaustively familiar with their production process.*
Oftentimes, it appears more viable to simply abandon the sanctioned market than to risk facing secondary
sanctions, which would cast off even the trade that could well be legitimate. Due to the notably erratic nature
of US foreign policy, exporters may find it safer to cease trade with a country that has fallen into US disfavour
and could be subject to new or increased sanctions in the long term, even if their prospect is not yet fully
clear.®® This is a recipe for over-compliance.

2.2.2. Adverse impact on the Russian industry and its implications for the NNPR

Although the US presents the above trade sanctions as not affecting consumer electronics, this is clearly not
the case in practice. For instance, the MEU FDPR blocks exports to some fundamental research and
educational institutions in the field of technology and nuclear energy.®’ It was reasonable to expect a “rippling
effect” on such critical industrial sectors as civil transport and aviation, peaceful nuclear energy, artificial
intelligence and consumer electronics. One example is the infamously profound effect of the discussed
measures on the Russian civil automotive industry, whereby the leading automobile concerns had to strip
their cars of electronics, return to obsolete model lines, or temporarily suspend production.>® Despite some
steps having been made towards import substitution, foreign manufacturers reportedly occupied 80 % of the
Russian electronics market, while domestic manufacturers depended heavily on basic foreign technology.*®
Meanwhile, most key consumer electronics manufacturers have already completely cut off direct sales to

51 Through the FDPR, the US controls exports of items produced in other countries if these were produced (i) with EAR-controlled
technology and software, or (ii) by plants or their essential equipment that are the direct product of such technology and software.
For the description of FDPRs see US Code of Federal Regulations (CFR), Title 15, Part 734 — Scope of the Export Administration
Regulations, §734.9. URL: https://www.ecfr.gov/current/title-15/subtitle-B/chapter-VIl/subchapter-C/part-734/section-734.9
(accessed: 16.01.2023). The scope of the FDPR is practically immeasurable. For example, the FDPR gives the producers freedom
to decide which of their equipment is essential: see Bureau of Industry and Security of the US Department of Commerce.
Foreign-Produced Direct Product (FDP) Rule as it Relates to the Entity List § 736.2(b)(3)(vi) and footnote 1 to Supplement No. 4 to
part 744. P. 2. URL: https://bis.doc.gov/index.php/documents/about-bis/2681-2020-fpdp2-faq-120820-ea/file (accessed: 10.05.2022).
However, a rational producer would likely be hard pressed to find any component that is ‘inessential’ to the production process it is
used in.
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Russia and third-party exporters that dealt with Russia. Even some major Chinese manufacturers were
reported to be starting to withdraw.%® Although the US presents its restrictions as not concerning consumer
electronics, this is clearly not the case in practice.

All the above, again, seems to have backfired on the JCPOA. Russia is a crucial party to the nuclear deal,
responsible for much of the key work with Iran’s nuclear facilities. During the recent talks to revive the
accord, Russian Foreign Minister Sergey Lavrov demanded formal guarantees that US sanctions “[do] not in
any way damage [Russia’s] right to free and full trade, economic and investment cooperation and
military-technical cooperation” with the Islamic Republic of Iran. Western sources allege that Russia thus
seeks to use Iran as a ‘relief’ trade channel.®* In response, the US refused to negotiate any exemptions to its
sanctions and threatened that it would seek a deal that excludes Russia if it did not back off.5> Uncertainty
regarding Russia’s participation as a ‘guarantor’ for Iran could have significantly affected the latter’s
readiness to step into a new agreement. After months of back-and-forth negotiations, the new deal seems to
have hit a dead end. The negotiations were undercut by a sudden conflict between Iran, IAEA and
the European JCPOA parties, further complicated by a new wave of secondary sanctions on trade with
Iran.®®

3. Legal dimension: a balancing act

Nuclear export controls are an exercise in managing the tension between trade (sufficient access to goods
and technologies) and security (concerns over their possible diversion).5* They should provide a measured
response to foreign threats, yet their procedure must be transparent and predictable enough so as not to
hinder trade in a manner incompatible with international law. If the balance is tipped, it is crucial that targeted
States have avenues to challenge this abuse. The primary source of the relevant rules is the General
Agreement on Tariffs and Trade (hereinafter — ‘GATT).

3.1. GATT Articles | and Xl

The GATT is the core agreement of the WTO. It sets out the basic rules for trade in goods, including the
fundamental most-favoured-nation rule of Article 1.1. It prohibits discrimination among like products
originating in or destined for different countries, including as regards “all rules and formalities in connection
with importation and exportation [of goods].” Any preferential treatment must be extended to all
WTO Members. Article XI.1 reinforces this basic principle: it provides for the general elimination of
guantitative restrictions including those “made effective through <...> export licences”. Not all such
restrictions are ruled out: some do not produce an independent “limiting or restrictive effect” by their design
or operation.® In our case, however, this limiting or restrictive effect is fundamentally apparent and may
verge on a virtual trade ban. Here, the licensing mechanism itself is the means of administering trade,
meaning a direct and purposeful restrictive effect. In such cases as were discussed above, the restrictions
may also offer a licensing opportunity as a thin exception rather than an actual possibility subject to a defined
and transparent procedure. Licensing systems that give the licensing authorities discretion to grant or deny

% Russian  Sanctions Prompt Tech to Stop Sales, Curb Services /I TechTarget. 4 March 2022.
URL: https://www.techtarget.com/searchcio/news/252514218/Russian-sanctions-prompt-tech-to-stop-sales-curb-services
(accessed: 17.01.2023); Strumpf D. Chinese Tech Giants Quietly Retreat from Doing Business with Russia /| The Wall Street
Journal. 6 May 2022. URL: https://www.wsj.com/articles/chinese-tech-giants-quietly-stop-doing-business-with-russia-11651845795
(accessed: 10.05.2022); Klaess W Op. cit.

51 Norman L. JCPOA Threatened by Russian Demands over Ukraine Sanctions // The Wall Street Journal. 6 March 2022.
URL: https://web.archive.org/web/20220313045711/https:/www.wsj.com/articles/iran-nuclear-deal-threatened-by-russian-demands-o
ver-ukraine-sanctions-11646487044?mod=article_inline (accessed: 10.05.2022); Karnitschnig M. Russia Eyes Iran as
Sanctions-Busting Backdoor for oil Sales 1 Politico. 23 August 2022. URL:
https://www.politico.eu/article/russia-eyes-iran-as-sanctions-busting-backdoor-for-oil-sales/ (accessed: 17.01.2023).

%  Norman L. U.S. Won't Negotiate Ukraine-Related Sanctions with Russia to Save Iran Nuclear Deal /| The Wall Street Journal.
13 March 2022. URL: https://web.archive.org/web/20220313105316/https:/www.wsj.com/articles/u-s-wont-negotiate-ukraine-related-
sanctions-with-russia-to-save-iran-nuclear-deal-11647167692?mod=hp_lead_pos1 (accessed: 10.05.2022).

8 rish J., Murphy F. Europeans Doubt Iran’s Intentions in Nuclear Talks // Reuters. 10 September 2022. URL:
https://www.reuters.com/world/france-britain-germany-say-irans-stance-iaea-probe-jeopardises-nuclear-talks-2022-09-10/
(accessed: 17.01.2023); US Imposes New Sanctions over Iran Sanctions Evasion, Targets Chinese Firms /| Arab News.
17 November 2022. URL: https://www.arabnews.com/node/2201636/middle-east (accessed: 17.01.2023).

8 Berndorfer T. Op. cit. P. 84—85; Joyner D. H. Op. cit. P. 126.

% Such as automatic licensing procedures that operate for purely statistical or monitoring purposes, or those setting certain
prerequisites for applicants (e.g. provide proof of eligibility for a legitimate quota). See Panel Reports, China — Measures Related to
the Exportation of Various Raw Materials, WT/DS394/R, Add.1 and Corr.1 / WT/DS395/R, Add.1 and Corr.1 / WT/DS398/R, Add.1
and Corr.l, adopted 22 February 2012, as modified by Appellate Body Reports WT/DS394/AB/R/
WT/DS395/AB/R/WT/DS398/AB/R, DSR 2012:VII, p. 3501 (hereinafter — PR, China — Raw Materials), § 7.915, 7.918.
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licences based on some unspecified criteria (‘discretionary licensing mechanisms’) have been consistently
found to produce a restrictive or limiting effect by their very nature.®® As Professor Joyner put it, national
export control regimes “entail political judgments at every turn and requir[e] the exercise of a very broad and
largely unrestricted unilateral discretion (emphasis added).” Hence, they are inherently adverse to GATT
Article XI®” and may only be admissible if consistent with the specifically provided exceptions.

3.2. The ‘national security exception’ of GATT Article XXI

To allow States some ‘breathing room’ to adequately protect their sovereign interests, the GATT drafters
introduced several ‘escape clauses’, including the ‘national security exception’ of Article XXI. The article
reads as follows:

“Nothing in this Agreement shall be construed

(a) to require any contracting party to furnish any information the disclosure of which it considers contrary to its essential
security interests; or

(b) to prevent any contracting party from taking any action which it considers necessary for the protection of its essential
security interests

(i) relating to fissionable materials or the materials from which they are derived;

(i) relating to the traffic in arms, ammunition and implements of war and to such traffic in other goods and materials
as is carried on directly or indirectly for the purpose of supplying a military establishment;

(iii) taken in time of war or other emergency in international relations; or

(c) to prevent any contracting party from taking any action in pursuance of its obligations under the United Nations Charter
for the maintenance of international peace and security” (emphasis added).

Paragraph (c) of the article relates to UN sanctions and thus falls outside of this work. Each other element of
Article XXI may present a separate opportunity to vindicate or justify unilateral restrictive measures.

3.2.1. Article XXI(a): acceptability of non-disclosure

It would not be unreasonable to assume that a dispute under Article XXI would require the respondent to
disclose information it may consider sensitive to its ‘essential security interests’. The respondent may be
tempted to invoke Article XXl(a) to deny the panel access to any required information and thus stall further
proceedings. Though in the existing practice respondents have rather opted to deny the jurisdiction of the
panel altogether, the 1949 dispute between Czechoslovakia and the US (hereinafter — US — Export
Restrictions (Czechoslovakia)) offers a close case.®® The US denied licences on certain goods of “strategic
significance” destined for Czechoslovakia, including electrodes, x-ray tubes, tungsten wire, and mining
drills.®® While the US agreed to provide Czechoslovakia some information on how it administered its export
controls, it refused to elaborate which commodities it considered “strategic”.”® Regretfully, the case was
resolved through a vote™ and offers no further insight on the acceptable limits of Article XXI(a). Still, in our
opinion, a virtual denial to cooperate would violate the object and purpose of the GATT and the WTO Dispute
Settlement Understanding (hereinafter — ‘DSU’), as well as the principle of good faith. Thus, the panel is
unlikely to accept such invocation of Article XXI(a), especially considering the pro-judicial stance of the
panels discussed below.

% PR, China — Raw Materials, § 7.921, 7.957; Panel Report, India — Quantitative Restrictions on Imports of Agricultural, Textile and
Industrial Products, WT/DS90/R, adopted 22 September 1999, upheld by Appellate Body Report WT/DS90/AB/R, DSR 1999:V, p.
1799, 8§ 5.130; Panel Report, Turkey — Measures Affecting the Importation of Rice, WT/DS334/R, adopted 22 October 2007, DSR
2007:VI, p. 2151, § 7.128, 7.134.

5 Joyner D. H. Op. cit. P. 130-131.

% Ibid. P. 132.

8  GATT Contracting Parties, Third Session, Reply by the Vice-chairman of the United States Delegation, Mr. John W. Evans, to the
Speech by the Head of the Czechoslovak Delegation under Item 14 on the Agenda. GATT/CPR.3/38. 2 June 1949. P. 10.
URL: https://docs.wto.org/gattdocs/q/GG/GATTCP3/38.PDF.

" Ibid. P. 9.

" Before the DSU’s entry into force in 1995 as part of the WTO's ‘single undertaking’ package, disputes were usually resolved by a
GATT panel, the decision of which was adopted if it reached a positive consensus, i.e. if all contracting parties voted in favour.
However, this particular dispute had to be resolved by a vote (which Czechoslovakia overwhelmingly lost). Decisionmaking by vote
was atypical for GATT, which itself speaks volumes about the dispute’s politicisation and the high stakes involved. See McKenzie F.
GATT and the Cold War: Accession Debates, Institutional Development, and the Western Alliance I/ 1947-1959. Journal of Cold
War Studies. 2008. Vol. 10. Ne 3. P. 90-91.
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3.2.2. Article XXI(b): substance and the necessity to review the underlying conditions

Article XXI(b) presents an exhaustive list of circumstances where the WTO Member could take legitimate
“actions” that it “considers necessary” to protect its “essential security interests”’?. The panel in Russia —
Traffic in Transit was the first to substantially interpret the provision. The panel's reasoning is quite
convoluted; fortunately, the further panels have digested it in a far more structured manner. The
subparagraphs of Article XXI(b) exhaustively enunciate the meaningful threats (“traffic” or “emergency”) that
give rise to, or relate to, the essential security interests of the Members.” As such, these threats could attract
legitimate ‘actions’ to protect said interests. This triad provides the foundation for the analytical framework of
Article XXI(b).

The vague wording of Article XXI(b) has been used to argue both for and against the jurisdiction of the
WTO panels, and thus the applicant’s ability to make a case.” After years of debates, the panel in Russia —
Traffic in Transit finally settled that Article XXI(b) shall be subject to independent judicial review with
objectively identifiable standards, as demonstrated by the provision’s object and purpose, logical structure
and the travaux préparatoires. Otherwise, the article would have offered an unfettered possibility to ‘launder’
WTO-incompliant measures.”™ Consequently, the words “which it considers” qualify the word “necessary”
(meaning that the WTO Member is free to decide on the measure’s necessity), but not the criteria in
subparagraphs (i)-(iii), which the panel must separately and objectively assess.” Other WTO panels further
affirmed this reading in two more recent cases.””

To make a proper assessment of Article XXI(b), the panel will first have to find if there is, indeed, an
‘action’ under the relevant subparagraph. Only then could the panel contrast this action with the
requirements of the article’s chapeau.

3.2.3. ‘Action’ under Articles XXI(b)(i) and XXI(b)(ii)

The terms “relating to [the relevant materials or traffic]” used in Articles XXI(b)(i) and XXI(b)(ii) will require
the respondent to demonstrate a “close and genuine relationship of ends and means” between said measure
and its “objective”.”®

Article XXI(b)(i) (“[measures] relating to fissionable materials or the materials from which they are
derived”) should give a basis to legitimise at least some national nuclear-related export control measures.
Namely, export control measures covering single-use nuclear materials would fall squarely under Article
XXI1(b)(i).

The US invoked Article XXI(b)(i) in US — Export Restrictions (Czechoslovakia), where it suggested that
Czechoslovakia could use the drills it requested to mine uranium ore instead of coal. The US representative

2 Panel Report, United States — Certain Measures on Steel and Aluminium Products, WT/DS552/R, 9 December 2022.
(hereinafter — PR, US — Steel and Aluminium Products (Norway’), § 7.101.

PR, US — Steel and Aluminium Products (Norway), § 7.100: “The terms “relating to” indicate a connection to the “materials” and
“traffic” in subparagraphs (i) and (ii), respectively, while the terms “taken in time of” indicate a temporal relationship to the
circumstances in subparagraph (iii). The Panel understands these opening terms in each subparagraph to qualify and describe the
“action” referred to in Article XXI(b)"; Panel Report, Russia — Measures Concerning Traffic in Transit, WT/DS512/R and Add.1,
adopted 26 April 2019, DSR 2019:VIIl, p. 4301 (hereinafter — PR, Russia — Traffic in Transit), 8 7.74: “While the enumerated
subparagraphs of Article XXI(b) establish alternative requirements, the matters addressed by those subparagraphs give rise to
similar or convergent concerns... Those interests... are all defence and military interests, as well as maintenance of law and public
order interests.”

" See PR, Russia — Traffic in Transit, § 7.63: “The text of the chapeau of Article XXI(b) [allows for] more than one interpretation of the
adjectival clause “which it considers”. The adjectival clause can be read to qualify only the word “necessary”, i.e. the necessity of the
measures for the protection of “its essential security interests”; or to qualify also the determination of these “essential security
interests”; or finally and maximally, to qualify the determination of the matters described in the three subparagraphs of Article XXI(b)
as well.”. The US, for instance, has argued that the grammar of Article XXI(b) forms a “single relative clause” where all parts are
attached to the WTO Member’s consideration; thus, the Members alone decide if their measures are admissible (i.e. the security
exceptions are “self-judging” and “non-justiciable”). See PR, Russia — Traffic in Transit, § 6.15, 6.19.

> See Ibid. § 7.65, 7.89-7.93, 7.100. In fact, the US itself advocated for this view initially as the provision’s original draftee: see
E/PC/T/A/IPV/33 (24 July 1947). P. 19-21. URL: https://docs.wto.org/gattdocs/q/UN/EPCT/APV-33.PDF.

® PR, Russia — Traffic in Transit, § 7.82, 7.83: “[F]or action to fall within the scope of Article XXI(b), it must objectively be found to
meet the requirements in one of the enumerated subparagraphs of that provision. [This follows from] textual and contextual
interpretation of [Article XXI], in the light of the object and purpose of the GATT 1994 and WTO Agreement and confirmed by the
negotiating history of Article XXI.” See also § 7.100, 7.103: “[the Panel's interpretation] rejects the United States’ argument that
Russia's invocation of Article XXI(b)(iii) is “nonjusticiable”.

7 Panel Report, Saudi Arabia— Measures Concerning the Protection of Intellectual Property Rights, WT/DS567/R and Add.1,
circulated to WTO Members on 16 June 2020, dispute terminated while appeal pending (hereinafter — ‘PR, Saudi Arabia — IPRS’)
and, most recently, in US — Steel and Aluminium Products (Norway).

®  This comes from the other panels’ interpretation of the terms “relating to” in Article XX(g). See PR, Russia — Traffic in Transit,
§7.69.
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appealed to US media reports on the alleged discovery of a uranium mine in Czechoslovakia, as well as to
expert analysis of the intended use of the discussed drills.” The Czechoslovak representative jested that the
US factories had to be so polluted that the drills themselves had become “fissionable material”.?° To be fair,
this remark was well-placed. One can note that subparagraph (i) (“relating to fissionable [or precursor]
materials”) lacks the words “the traffic in” that expand, for example, the reach of subparagraph (ii) to any
related trade (if it supplies the military sector). A good faith textual interpretation would suggest that the
drafters envisioned subparagraph (i) to only cover actual fissionable or precursor material, like uranium ore
itself.®* It is puzzling that the US chose to substantially rely on subparagraph (i) rather than subparagraph (ii),
which would have probably been more appropriate. One thing is clear: the respondent’s ‘action’ would have
to target fissionable or precursor material directly to fall under subparagraph (i).

Article XXI(b)(ii) (“[measures] relating to [(i)] the traffic in arms, ammunition and implements of war and
[(i)] to such traffic in other goods and materials as is carried on directly or indirectly for the purpose of
supplying a military establishment”) would also be expected to cover at least some dual-use items and
technologies. Meanwhile, as has been established, such items constitute a significant percentage of normal,
legitimate, and sometimes crucial (food, medical goods) trade. The US example shows that States could use
the possibility of some items being diverted as a pretext for setting comprehensive export bans.

In US — Export Restrictions (Czechoslovakia), the UK and the US stressed that it was an undeniable
prerogative of any State to restrict exports that in their view “could be of direct use in increasing military
potential” of another State.®? The Czechoslovak representative rightfully responded that the GATT did not
refer anywhere to any ‘military potential’, which notion is so broad and elastic that it could encapsulate
practically anything — even the birth of a child could be presented as the appearance of a future conscript.®
Furthermore, traffic that “fis] carried on [to supply] a military establishment” is much different from traffic that
“could be of direct [military] use.” This interpretative aspect, however, is not quite clear-cut. The negotiation
materials show that the intention of the drafters was to create an exception for the measures that they
deemed crucial in the run-up to World War Il — in particular, limiting exports of metal that a Member believed
would be used to produce enemy armaments.® This sets quite a low argumentative standard, which the dire
conditions of that particular time probably did require. It would have been difficult, for example, to trace the
end use of metal ore beyond its melting, while there was no doubt that the military industry would have been
preferentially saturated with such materials by the warring powers. In the modern times, however, the end
use of the restricted goods would be far more ambiguous.

In our opinion, to make a bona fide case under Article XXI(b)(ii), the respondent must be expected to
demonstrate that the precluded exports constitute “arms, ammunition and implements of war”, or, if the
goods are dual-use, that they are destined for military end users (and thus have the purpose of supplying a
military establishment). When deciding on the argumentative standard, the panels should take into account
the foreign policy environment (akin to subparagraph (iii), which is discussed further) and the nature of the
restricted goods. For instance, where some prolonged traffic is involved, there is no reason not to expect the
respondent to present results of some trade investigation or inquiry. Moreover, to rule out politically
ambiguous and overly broad restrictions, the respondent must be expected to demonstrate that ceasing
trade destined for a military establishment indeed constitutes the primary purpose of its ‘action’. As an option,
the panel could turn to the language and structuring of the relevant measure: for example, insertion of
non-proliferatory restrictions in the ‘foreign policy’ sections of export regulations would strongly indicate their
inconsistency with Article XXI(b)(iii), since it is clear that national security is not their primary orientation.®

"  GATT/CP3/38. P. 3, 11-12.

8  GATT Contracting Parties, Third Session, Reply of the Head of the Czechoslovak Delegation, Mr. Zdenek AUGENTHALER, to the
speech of the Vice-Chairman of the USA Delegation, Mr. John W. Evans, under Item 14 of the Agenda. GATT/CP.3/39. 8 June 1949.
P. 2. URL: https://www.wto.org/gatt_docs/English/SULPDF/90320198.pdf.

8 Joyner D. H. Op. cit. P. 133.

8 GATT Contracting Parties, Third Session, Summary Record of the Twentieth Meeting. GATT/CP.3/SR.20. 14 June 1949. P. 3-5.
URL: https://docs.wto.org/gattdocs/q/GG/GATTCP3/SR20.PDF; GATT Contracting Parties, Third Session, Statement by the Head of
the Czechoslovak Delegation Mr. Zdenek AUGENTHALER to Item. 14 of Agenda (CP.3/2/Rev.2). GATT/CP.3/33. 30 May 1949.
P. 4-5. URL: https://docs.wto.org/gattdocs/q/GG/GATTCP3/33.PDF.

8  GATT/CP.3/33.P.5-6, 8.

8 GATT, Second Session of the Preparatory Committee of the United Nations Conference on Trade and Employment. Verbatim
Report. Thirty-Sixth Meeting of Commission “A” Held on Tuesday, August 12, 1947, at 10.50 a.m. at the Palais Pes Nations,
Geneva. E/PC/T/A/PV/36. 12 August 1947. P. 17-19. URL: https://docs.wto.org/gattdocs/q/UN/EPCT/APV-36.PDF.

8 Joyner D. H. Op. cit. P. 137-138.
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3.2.4. *Action’ under Article XXI(b)(iii)

Finally, export restrictions may prove legitimate if they were taken to protect essential security interests
“taken in time of war or other emergency in international relations.” Article XXI(b)(iii) does not limit the scope
of actions a Member can take, but rather addresses their context. Thus, this particular option calls for special
scrutiny.

To make use of this option, the respondent must be expected to demonstrate separately that the relevant
measure (i) was taken in time of (temporal requirement) (ii) war or other emergency in international relations
(substantive requirement).®® However, it is not fully clear to what extent the respondent must be affected by
this situation, or what kinds of situations would constitute “other emergency” in the sense of the article.

In Sweden — Import Restrictions on Certain Footwear, Sweden tried to justify a global import quota for
certain footwear. It suggested that the surged competition from (virtually any) foreign shoemakers could
undermine Sweden’s minimum domestic capacity to supply troops with special footwear, which is “essential
<...> in case of war or other emergency in international relations”.®” The denial of epoxy resin to Iran
immediately comes to mind. Though Sweden alluded to the wording used in subparagraph (iii), it did not
attempt to actually show that there was any “emergency in international relations” to begin with. Instead of
building a concrete argument grounded in WTO law, Sweden appealed to the “spirit” of Article XXI.88

In Russia — Traffic in Transit, the panel clarified: “emergency in international relations <...> appear[s] to
refer generally to a situation of armed conflict, or of latent armed conflict, or of heightened tension or crisis, or
of general instability engulfing or surrounding a state.” The existence of an emergency in international
relations “is an objective state of affairs <...> subject to objective determination.” The panel accorded a fairly
high standard of tension to such emergencies. The panel’'s reading accounts for the references to “war”, the
pressing security interests expected to arise from war and the subject matter of other subparagraphs and
excludes political or economic conflicts that would be deemed more ordinary.?® While such could sometimes
be considered urgent or pressing, they would not constitute ‘emergencies’ under Article XXI(b)(iii) unless
they give rise to the same kind of security interests. The panel in US — Steel and Aluminium Products
(Norway) further clarified that the emergency under Article XXI(b)(iii) “must be, if not equally grave or severe,
at least comparable in its gravity or severity to a “war” in terms of its impact on international relations.”° This
well attests to the historical approach noted by the panel in Russia — Traffic in Transit.

A significant majority of occasions on which Article XXI(b)(iii) was invoked concerned [(i)] situations of armed conflict and
[(i)] acute international crisis, where heightened tensions could lead to armed conflict, rather than protectionism under the
guise of a security issue (emphasis added)®.

Though the panel did not attach any legal effect to this particular observation, in our opinion, it
demonstrates the overall understanding shared by the majority of the Members regarding the applicable
standard. The existing practice of WTO panels so far appears to conform to this trend, though it does not yet
provide any guiding “lowest standard” for such emergencies. Of particular note is the decision of the panel in
US — Origin Marking (Hong Kong, China), which further clarified that the relevant term “refers to a state of
affairs, of the utmost gravity, in effect a situation representing a breakdown or near-breakdown in the
relations between states or other participants in international relations” (emphasis added).®? Thus, the panel
will focus on the gravity of the impact of the claimed state of affairs rather than on its circumstances.®® The
practice so far appears consistent in demanding that there is at least a severance of international relations
between the parties (e.g. in diplomacy, trade, and other crucial policy areas), or, again, a situation close or
amounting to an armed conflict.®

8  See the analytical framework laid down in PR, Saudi Arabia — IPRs, § 7.242.

8 GATT, Sweden — |Import Restrictions on Certain Footwear. L/4250. 17 November 1975. §4. URL:
https://www.wto.org/gatt_docs/English/SULPDF/90920073.pdf.

8  GATT Council of Representatives, Draft Report on Work since the Thirtieth Session. Addendum. C/W/264/Add.1. 7 November 1975.
P. 3—-4. URL: https://lwww.wto.org/gatt_docs/English/SULPDF/92170660.pdf.

8 PR, Russia — Traffic in Transit, 8§ 7.75-7.77.

% Meanwhile, “[t]he term ‘grave’... may be understood as referring to international tensions that are of a critical or serious nature in
terms of their impact on the conduct of international relations.” See PR, US — Steel and Aluminium Products (Norway), 8 7.127.

% PR, Russia — Traffic in Transit, § 7.81.

®2  Panel Report, United States — Origin Marking Requirement, WT/DS597/R and Add.1, circulated to WTO Members
21 December 2022, appealed 26 January 2023 (hereinafter — PR, US — Origin Marking (Hong Kong, China)). 8 7.306—7.315.

% Ibid. § 7.308.

% In Russia— Traffic in Transit, the panel recognised an emergency in international relations between Russia and Ukraine, citing
(i) the concern of the international community; (ii) the recognition of the situation by the UN General Assembly as “involving armed
conflict”; and (iii) the imposition of sanctions in response to this situation. In Saudi Arabia — IPRs, the panel recognised as such
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In spite of the above panel’'s acknowledgement that an ‘emergency’ can exist between just the parties to
the dispute as well as among a wider group of WTO Members, it based its decision on considering the
former,® which was also the focus of the other relevant panels. It can thus be concluded that an argued
emergency in international relations is only relevant to the dispute as long as it at least concerns the relations
between the applicant and the respondent, not some third parties, which represents the only possible good
faith catalyst for a measure under Article XXI(b)(iii). Thus, in a hypothetical dispute between Russia and the
US, the latter may appeal to giving the Pentagon the so-called “wartime procurement powers” to expedite
military aid to Ukraine.®® However, the panel must not be satisfied merely with this statement, but make a
thorough and objective assessment of whether there is an actual “breakdown or near breakdown” in the
normal bilateral relations between Russia and the US, in particular in their ability to cooperate on most
substantive policy issues.

3.2.5. The chapeau of Article XXI(b): the requirement of good faith invocation

Returning to the issue of interpretation, the panels did not pronounce as clearly whether the words “which it
considers” imply that the Members could elevate any concern (e.g. the “US strategic technology leadership”)
to an essential security interest. As the panel in Russia — Traffic in Transit established, the Members may
personally regard any security interests as ‘essential’; however, these will only be treated as such within the
meaning of Article XXI if the Member invokes the Article XXI exceptions in good faith. This demands that the
Members should not use subparagraphs (i)-(iii) as the means to circumvent their trade commitments (e.g. by
arbitrarily “re-labelling” trade interests protected under the GATT as the untouchable ‘essential security
interests’).%’

For the panel to verify the good faith invocation of Article XXI, the respondent will first have to sufficiently
articulate its pleaded essential security interests. There is yet no concrete standard of articulation or
analytical algorithm for subparagraphs (i)-(ii) in this respect. Here, the panels will likely have given more
bearing to the approximate definition of essential security interests laid down in Russia — Traffic in Transit.
Such “may generally be understood [as] interests relating to the quintessential functions of the state, namely,
the protection of its territory and its population from external threats, and the maintenance of law and public
order internally (emphasis added).®®" In contrast, subparagraph (iii) will require a more complex assessment.
The level of required articulation here will vary depending on the seriousness of the invoked emergency in
international relations: the farther this situation is removed from an armed conflict, the more clearly the
respondent will have to enunciate its essential security interests.®

The above step will enable the panel to assess whether there is any link between the relevant actions and
the protection of the respondent’s essential security interests (their “veracity”).’° To establish the “minimum
requirement of plausibility” with regard to subparagraph (iii), the panel will have to examine “whether the
measures are so remote from, or unrelated to, the <...> emergency that it is implausible that [the respondent]
implemented the measures for the protection of its essential security interests arising out of the
emergency”.’®* This assessment will likely apply to subparagraphs (i)-(ii), though most of this requirement

Saudi Arabia’s severance of all (e.g. diplomatic, consular, economic) relations with Qatar since (i) it represents an “exceptional and
serious crisis” due to its cardinal nature, and (ii) directly concerned the security interests of the parties, as was apparent from the
repeated mutual allegations of supporting terrorism and extremism. The panel agreed that such severance represents “the ultimate
State expression of the existence of an emergency in international relations.” In US — Steel and Aluminium Products (Norway), the
Panel “[was] not persuaded that the situation [of global excess capacity in steel and aluminium production] rises to the gravity or
severity of tensions on the international plane so as to constitute an ‘emergency in international relations’...” The panel in
US — Origin Marking (Hong Kong, China) did not find an emergency in international relations between Hong Kong, China and the
US since most of their international relations, including trade and diplomatic relations, continued as usual. See PR, Russia — Traffic
in Transit, 8 7.122; PR, Saudi Arabia — IPRs, 8§ 7.257-7.263; PR, US — Steel and Aluminium Products (Norway), 8 7.134-7.136;
PR, US — Origin Marking (Hong Kong, China), § 7.353-7.359.

% |bid. § 7.306-7.359.

% Gledhill J. Beware Arms Makers Exploiting Ukraine War to Profit, Avoid Oversight /| Responsible Statecraft. 19 December 2022.
URL: https://responsiblestatecraft.org/2022/12/19/how-arms-makers-are-exploiting-the-ukraine-war-to-weaken-oversight/
(accessed: 16.01.2023).

% PR, Russia — Traffic in Transit, § 7.132—7.133.

% Ibid., § 7.130-7.134.

% Ibid., § 7.135: “What qualifies as a sufficient level of articulation will depend on the emergency in international relations at issue.
<...> The less characteristic is the “emergency in international relations” invoked by the Member, i.e. the further it is removed from
armed conflict, or a situation of breakdown of law and public order (whether in the invoking Member or in its immediate
surroundings), the less obvious are the defence or military interests, or maintenance of law and public order interests, that can be
generally expected to arise. In such cases, a Member would need to articulate its essential security interests with greater
specificity...”.

100 See Ibid., § 7.134; PR, Saudi Arabia — IPRs, § 7.281.

1 PR, Russia — Traffic in Transit, § 7.138-7.139.
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appears “sewn into” the above-discussed assessment of the ‘action’ through the terms “related to”. Thus, the
task of the panel will be to establish that the respondent’s pleaded connection between (i) the measure and
its object (‘action’) and (i) the relevant essential security interest is comprehensive and convincing.

In summary, to justify the measures it presents under Article XXI(b), the respondent (e.g. the US) would
have to demonstrate (i) the existence of an ‘action’ under one of the three conditions in Article XXI(b) that
(ii) bears a genuine connection with the stated security interest born from the subject matter of the pleaded
subparagraph. If a claim is brought against restrictions such as those discussed in the above sections, the
respondent must be expected to establish these elements, lest its measures must be deemed WTO
non-compliant and subject to correction or removal under DSU Article 19. The panel will almost certainly
accept security from nuclear threats (or other connected interests) as a valid essential security interest. It
seems likely that the panel will find restrictions on fissionable materials or dual-use items corresponding to
this interest. However, this will not be the case if the measure is distant or broad enough to resemble
a disguised restriction. It should also not be the case if the respondent fails to establish that the impeded
traffic is destined for a military end user, or if the pleaded emergency is too distant and not personally acute
or pressing to the respondent.

3.3. Non-WTO States: is there any opportunity for redress?

The above sections discussed the relevant substantive provisions of WTO law that the respondent can use
to argue for its restrictive measures, and the argumentative standards that will be applicable and could
screen out excessive or abusive measures. This will be useful for States that are Members to the WTO and
thus entitled to benefit from its dispute settlement system. For instance, Russia could file a complaint under
Article XXIll:1(a) to assert that the broad US trade restrictions violate GATT Articles | and XI. If the panel
finds a prima facie violation, the US would have to justify its measures under Article XXI. However, many
other States fall prey to wide export restrictions, but are not WTO Members: e.g. Iran, Libya, Syria, Iraq, and
North Korea. The case of Iran particularly demonstrates that the ability to defend against excessive
restrictive measures could be a valuable balancing mechanism to keep a sanctioned State within the nuclear
non-proliferation regime.

Indeed, Iran cannot formally take advantage of the WTO dispute settlement system, but this does not
mean that it cannot at all make use of this system. DSU Article 3:8 elaborates on GATT Article XXIII:1:

In cases where there is an infringement of the obligations assumed under a covered agreement, the action is considered
prima facie to constitute a case of nullification or impairment. This means that there is normally a presumption that a breach
of the rules has an adverse impact on other Members (emphasis added).

In other words, any contracting party may raise a violation complaint (GATT Article XXIIl:1(a) if it finds that
any other contracting party has infringed a covered agreement, even if the actual interested entity is not a
WTO Member. Australia — Tobacco Plain Packaging presents one similar case, where Ukraine (later
withdrew), Honduras, the Dominican Republic, Cuba and Indonesia effectively represented the interests of
Philip Morris, a major tobacco producer, which allegedly financed the endeavour.'®

Though the possibility of this ever manifesting is very slim, a non-WTO Member (e.g. Iran) could make
use of this loophole by persuading some benevolent WTO Member State (e.g. Russia) to file a complaint on
its behalf. However, they will have to establish some related violation of a covered agreement as regards an
actual WTO Member State, or at least some minimal basis that could be argued as such. For instance, the
applicant could argue that there is an obstruction of the transit of goods through a WTO Member's territory,
or even violation of the ‘spirit’ or purpose of the WTO (similar to Sweden’s defence in the above-discussed
footwear case). Though theoretically possible, it should be acknowledged that the absence (at least at first
glance) of a clear violation of a WTO agreement leaves very thin chances of success.

Although it is outside the scope of this paper, let us note an option outside the WTO: it is also possible to
turn to the International Court of Justice. This venue, in particular, appears highly relevant for Iran.
NPT Article 1l compels the NNWS “not to manufacture or otherwise acquire nuclear weapons or other
nuclear explosive devices”. It is possible to argue that the obligation “not to manufacture” would require the
State not only to produce or acquire a sufficient quantity of fissionable material, but to actually produce a

12 Martin A. Philip Morris Leads Plain Packs Battle in Global Trade Arena [/ Bloomberg. 22 August 2013.
URL: https://web.archive.org/web/20170309024318/https:/www.bloomberg.com/news/articles/2013-08-22/philip-morris-leads-plain-p
acks-battle-in-global-trade-arena (accessed: 24.05.2022).
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nuclear explosive device. The basis of US trade restrictions would thus appear dubious.'® Still, this avenue
warrants its separate discussion. Meanwhile, it will also be pertinent in the near future to watch the
development of the ICJ dispute opened by Iran regarding the alleged violations of the 1955 Treaty of Amity,
which also deals with the effects of US-imposed sanctions, including on bilateral trade between the parties.*

Conclusion: fairness and fairness only

Although the global nuclear non-proliferation regime involves a variety of multilateral mechanisms to ensure
compliance, States themselves play a significant role in sustaining the regime through domestic export
control regulation. However, this could also have a contrary effect if their approach is not restrained, as is the
case with the failure of the JCPOA. Unrestrained or abusive application of export controls usually entails
significant negative collateral consequences for the population and industry of the targeted State, opening
the question of possible human rights violations. States tend to adapt to economic damage and may in fact
react by adopting a negative compliance stance, or consider withdrawing from the relevant non-proliferation
regime altogether (e.g. Iran, Iraq).

The above situation is unique, but by no means exceptional. These days it is quite evident that a State's
allegiance has much bearing on the ability of other States to influence its behaviour and decisions, which
might explain why some States have frequently resorted to economic measures as a ‘blunt instrument’ to
promote political change abroad. Expectedly, this cannot facilitate any genuine drive towards negotiations,
and, as voiced by the Russian Ministry of Foreign Affairs and outlined in the recent Russian Foreign Policy
Concept,*® does not bode well for the principles of sovereignty and non-intervention. This can be seen as a
symptom of the larger, fundamental conflict between the said principle and various other international values,
perceptions and legal commitments (human rights, democracy, etc.). The modern UN architecture has so far
proved unable to agree on how to cut this Gordian knot. In this sense, the WTO system unexpectedly reveals
itself as a potent alternative mechanism for upholding peace and security through trade, including by way of
dispute settlement.

Of course, a reasoned appeal can be made to forum conveniens. It is true that the WTO system was
never meant to address issues of national security, and thus to complement or compete with the UN Security
Council, the International Court of Justice, or any other competent international organs. It is also only natural
for WTO panels to adhere closely to their specialised jurisdiction, not to mention tie themselves by judicial
economy considerations. It is quite simply not for the multilateral trading system to bear that cross. But this
system is indeed a relevant forum for debating trade policies that may have bearing on international security
and may in fact well offer a robust balancing mechanism by allowing aggrieved States to challenge abusive
export control measures.

Met with a complaint, the respondent will have to resort to the security exception of GATT Article XXI. A
diligent reading of the article suggests significant argumentative standards for the invoking party. The
respondent will have to prove that its export restrictions directly serve the essential security interest of
ensuring nuclear security (or other legitimate essential security interest) through one of the three available
exceptions. Though WTO dispute settlement is generally accessible only to WTO Members, other States that
are often the target of broad export restrictions could sometimes also make use of this system. However, this
possibility yet is more theory than practice.

High standards for the allowable derogations from the WTO law and the uncertain prospects of defence
may generally act to dissuade States from using trade pressure to promote their foreign policy interests.
Furthermore, a reasoned refusal of the WTO panel to accept such derogation may act to level the positions
of the parties and put them back on the negotiating track. The now-expected (and frankly unexclusive)
caveat is that the respondent States may consciously tolerate the consequences of a negative panel
decision, or abuse the currently paralysed WTO Appellate Body, as may be the case with US — Steel and
Aluminium Products (Norway) and US — Origin Marking (Hong Kong, China).1°® Meanwhile, Saudi Arabia —

103 Joyner D. H. Op. cit. P. 13-19.

104 See Website of the International Court of Justice. Certain Iranian Assets (Islamic Republic of Iran v. United States of America).
URL: https://www.icj-cij.org/case/164 (accessed: 28.02.2023).

105 Ministry of Foreign Affairs of the Russian Federation, Comment by the Russian Ministry of Foreign Affairs regarding the United
States’ sanctions against Russia. 17 July 2014. URL: https://www.mid.ru/ru/foreign_policy/news/1624621/?lang=en
(accessed: 21.04.2023); Permanent Mission of the Russian Federation to the European Union, The Concept of the Foreign Policy
of the Russian Federation, approved by Decree of the President of the Russian Federation No. 229, March 31, 2023 (unofficial
translation). § 8, 23, 26. URL: https://russiaeu.ru/en/news/concept-foreign-policy-russian-federation (accessed: 21.04.2023).

1% The US has filed for appeals in both cases on 26 January 2023. Hence, pursuant to Article 16(4) of the DSU, the respective panel
reports could not be adopted unless the appeal is completed.
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IPRs, which parties eventually settled their differences outside of the proceedings, may already offer a
valuable positive example, even if the actual underpinnings behind this outcome may go far beyond that
single dispute.’” The real significance of the WTO system on the front of non-proliferation and international
security may yet be unclear, but the potential is certainly there.

MEXXAY MPABOM U NO/IMTUKOW: HEPACMIPOCTPAHEHUE AAEPHOIO OPYXXUA U
COB/MIOAEHUVE MEXXAYHAPOAHO-NMPABOBbIX OBA3ATE/IbCTB Noa BININAHUEM
APYIOro rocyaAPCTBA B KOHTEKCTE MEXAYHAPOAHOW TOPIrOB/N

KOHAPALLOB O. P.
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npaBa MOCKOBCKOrO roCyapCTBEHHOIO HOPUAMYECKOTO YHMBEpPCUTETA
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AHHOTauuA

OKkoHommueckne caHkumn CLUA npotre Wpawa n Poccumn, BKAOYas LWMPOKOMAacCLUTabHble 3KCMOPTHbIE OrPaHUYeHus, U3HavyasibHO
NpenoAHOCUINCL Kak 06CyXuUBaloLLmMe Lieqn, CBsi3aHHble C HepacnpocTpaHeHnemM BoopyxeHuii. OfHako cknadblBaeTcs BnevatsieHne,
4YTO MMEHHO CaHKUMW MOAOPBa/IN NeperoBopbl N0 BO306HOBMEHMI0 COBMECTHOrO BCEOOBLEMIIIOLLETO MNaHa AelCTBUI — cornalueHus,
npu3BaHHOro yaepxartb MpaH oT npuobpeTeHns saepHoro cratyca. B HacTosliel cTaTtbe aTa cUTyauus paccMarpuBaeTcs B KauecTse
HarnsgHoOro npumepa TOro, Kak HEeOrpaHWYeHHbIi 3KCMOPTHLIA KOHTPOSb MOXET BCTynaTb B MNPOTMBOpPEYME C UHTepecamu
MeX/yHapoAHO 6e30MacHOCTW, B YACTHOCTU B paMKax MeXAyHapoAHOro pexvma HepacrnpocTpaHeHust SAepHOro opyxus. Onupasch
Ha 3TOT MoKasaTesbHbIi cyyaid, aBTop cTaTbk CTaBUT Nepes coboli 3agady chopmynmpoBaTh 06LLMe BbIBOAbI O BO3MOXHbIX MOBOUHbIX
sdphekTax OBLUMPHBIX IKCMOPTHBIX OFPaHUYEHUIA, NX HEOBXOAUMBIX rpaHuLax B pamkax npasa BTO u 3HaummocTu cuctembl BTO ans
AfEPHOT0 HepacnpocTpaHeHus. B cTatbe onpefeneHo MecTo Mep 3KCMOPTHOTO KOHTPO/ISi B KOHTEKCTE [aHHOMO pexuMa K
pPaccMoTpeHbl MPUYNHHO-CNELCTBEHHbIE CBA3W, XapakTepHble A/18 ONuWCaHHOlM Bbile cuTyauun. Mo MHeHWo aBsTopa, 3f4ecb
NPUCYTCTBYET B/NAHWE BHELUHENO/IMTUYECKOrO 3/1IEMEHTa, B KOHEYHOM CuyeTe NpoTvBOpevallee 3asB/IeHHbIM LensM AAepHoro
HepacnpocTpaHeHus. [lanee npeactasneH aHam3 cofepxaHus ctaTby XXI MeHepasibHOrO cornalleHus no Tapudham u Toproene,
KOTOpYI0 roCyAapCTBO-CaHKUMOHEP C HavbosblUell BEPOATHOCTbIO 3a/eiiCTByeT, YToObl onpasAaTb TOProBble OrpaHUYeHust B pamkax
paccmoTpeHusi cnopa B BTO. ABTOp npuXoAWT K BbiBOAYy: [06pPOCOBECTHAA WHTepnpeTauus cTaTbl W CAOXKMBLUAACA MNpakTuka
yKasblBalOT Ha TO, YTO Npegnaraemble B cTatbe XX UCKNOYEHNA OrpaHnyeHbl onpeaeneHHbIMU CTaHAapTaMn U AO/MKHbI TONKOBaTbCA
Takum 06pa3oMm, YTOOGbl MakCUMasibHO OTCEATb Mepbl, HErNMacHO Npecneaytolimne NHbie, HanpyMep BHELUHeNOoUTUYeckue, NHTepechl.
Mexay Tem rocyfapcrsa, He saBnstLmecs yneHamm BTO, MoryT nonbitatbes BO30YAWUTb CNOP Yepes APYXXECTBEHHbIX UM YneHoB BTO,
€ec/nn yAacTcs yCTaHOBUTL HapylleHve npasa BTO B OTHOLLEHUW ee y4aCTHUKOB, XOTS LLUAHChI TaKOro UcxXoAa, pasyMeeTcs, Heeenmku. B
KayecTBe WMTOrOBOTO BbIBOAA B CTaTbe KOHCTATMPYETCA LeHHas posb cucteMbl BTO B o6ecneyeHnn 1 nogaepxaHum MexayHapoaHoi
6e30MacHOCTN 1 AEPHOT0 HepacnpoCTPaHeHNs.
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nnaH AeicTBWiA; Mepbl 3KCMOPTHONO KOHTPO/ISA; BCeoObeMIOLLME caHKLumK; cTaTba XXI TATT
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Abstract

Carbon Border Adjustment Mechanism (CBAM) is one of the European Union's Green Deal initiatives aimed at creating a “climate
neutral” economy. The specific feature of this mechanism is the creation of additional costs when importing goods
from non-EU countries, the production of which is associated with emissions of large amounts of greenhouse gases. The measure
implies the reporting of carbon emissions amount and the sale of CBAM certificates depending on the amount of carbon emissions
resulting from the production of imported goods. The author of the article analyses the dynamics of CBAM legal framework development
as well as challenges that CBAM may face following its entry into force given the current trade restrictions introduced within the
sanctions regime against Russia. The article also addresses challenges to CBAM in terms of its consistency with WTO law. The
conclusion is made that new obligations for EU importers imposed by CBAM together with import bans and trade restrictions against the
former major exporter of CBAM-covered goods to the EU would be very burdensome for EU importers. Furthermore, the compatibility of
CBAM in its current form with WTO law non-discrimination standards is questionable; CBAM has been subject to criticism by the WTO
members that are likely to be affected by the measure. This explains the recent shift of CBAM entry into force from January to
October 2023 and could be a ground for further adjustment of CBAM rules.
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Introduction

Carbon Border Adjustment Mechanism (hereinafter — CBAM) is one of the European Union's Green Deal
initiatives aimed at creating an efficient economy with minimal environmental impact, or a so-called “climate
neutral” economy.

One of CBAM goals is to prevent the risks of carbon leakage, that is the allocation of carbon-intensive
production facilities outside the EU, in countries with less stringent climate policy. CBAM is expected to
serve as an incentive for EU trade partners to lower their carbon emissions and contribute thereby to the
prevention of climate change. As aresult, the goal of emission reduction would concern not only
EU producers, but also foreign enterprises exporting their goods to the European market. CBAM is also
supposed to prevent companies from relocating their industrial sites to countries with less stringent carbon
emission regulation.*

CBAM targets the importers of carbon-intensive goods, obliging them to report the carbon emissions
amount and to sell a certain number of CBAM certificates depending on the amount of carbon emissions
resulting from the production of imported goods.

CBAM was announced as part of the EU Green Deal in December 2019, before two major challenges to
the EU economy, namely Covid-19 pandemics and the disruption of well-established trade relations with the
Russian Federation during the year 2022. But despite this, EU authorities do not seem to give up pursuing
the climate neutrality goals. Under the Provisional Agreement on CBAM the measure will start to operate
from October 2023 onwards.

In this article the author is going to address the dynamics of CBAM legal framework development as well
as challenges that CBAM may face following its entry into force given the current trade restrictions
introduced within the sanctions regime against Russia.

1 Martinus M., Laopirun K. The EU’s Carbon Border Adjustment Mechanism (CBAM): Implications for ASEAN-EU Relations,
Singapore: ISEAS Publishing, 2023. P. 2. URL: https://doi.org/10.1355/9789815104028 (accessed: 04.06.2023).
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1. Legal framework of CBAM

The legal framework of CBAM was initially set out in the Proposal for a Regulation establishing Carbon
Border Adjustment Mechanism, which was published on 14 July 2021 (hereinafter — CBAM Proposal).?
On 13 December 2022 the Council of the EU issued a press release which stated that negotiators of the
Council and the European Parliament reached an agreement of a provisional and conditional nature on the
CBAM (hereinafter — Provisional Agreement).® The text of the Provisional Agreement was published on
8 February 2023. On 18 April 2023 the European Parliament adopted the text of the Provisional
Agreement.®> On 25 April 2023 it was also adopted by the Council.® Under the Provisional Agreement,
CBAM will begin to operate on 1 October 2023, and it will be phased in gradually.

The Provisional Agreement represents an amended version of CBAM Proposal. The norms of CBAM
Proposal and Provisional Agreement will be further referred to as ‘CBAM Regulation’. One of the
remarkable differences of the Provisional Agreement from CBAM Proposal is the extension of the scope of
goods and emissions covered by CBAM. The scope of the CBAM Proposal defined in Article 2 initially
covered five groups of goods (the particularised list of goods is presented in Annex | of the Proposal):
a) cement, b) electricity, c) fertilisers, d) iron and steel, e) aluminium. In addition to five categories of goods
listed in CBAM Proposal the Provisional Agreement includes hydrogen.

Moreover, under the Provisional Agreement CBAM shall apply not only to direct emissions released
during the production of goods but also to indirect emissions, i.e. emissions from the production of electricity
consumed during the production process of CBAM-covered goods, regardless of the location of the
production of the consumed electricity. CBAM Regulation shall be applicable if the covered goods or goods
processed from them:

— originate in a third country;

— are imported into the EU customs territory, as well as to the continental shelf or the exclusive

economic zone of EU Member States.

The main obligation introduced by the CBAM Regulation is the obligation for importers of the goods
concerned to lodge a customs declaration for release for free circulation. The customs declaration can be
lodged by an importer in its own name or by another person on behalf of an importer in accordance with the
Union Customs Code. The person who lodges a declaration is referred to as “declarant”.

A person who is going to import the covered goods to the EU shall apply for the authorization to the
competent authority designated by a Member State (hereinafter — CBAM authority). The persons authorised
by CBAM authority are called ‘authorised declarants’. They are given an Economic Operators Registration
and Identification number (EORI number) and an account number in the CBAM Registry. CBAM authority
shall authorise a declarant if it meets criteria stipulated in Article 17 (1) of the CBAM Regulation, in particular:

— absence of any serious infringement or repeated infringements of customs legislation and taxation

rules during the five years preceding the application, including no record of serious criminal offences
relating to the declarant's economic activity;

- financial solvency, which enables a declarant to fulfil its obligations under the CBAM Regulation;

- establishment in an EU member state.

In order to get authorised, a declarant should supply a guarantee, if it was not established as a legal
entity throughout the two financial years preceding the year when the application is submitted. The sum of
the guarantee is defined by a CBAM authority on the basis of the maximum value of CBAM certificates that
a declarant will have to surrender for a calendar year.

2 Proposal for a Regulation of the European Parliament and of the Council establishing a carbon border adjustment mechanism,
COM/2021/564 final. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:52021PC0564 (accessed: 11.05.2023).

8 Council of the EU Press Release “EU climate action: provisional agreement reached on Carbon Border Adjustment Mechanism
(CBAM)". URL: https://www.consilium.europa.eu/en/press/press-releases/2022/12/13/eu-climate-action-provisional-agreement-reach
ed-on-carbon-border-adjustment-mechanism-cham/ (accessed: 11.05.2023).

4 Provisional Agreement Resulting from Interinstitutional Negotiations, European Parliament Committee on the Environment, Public

Health and Food Safety. 8 February 2023. URL:
https://lwww.europarl.europa.eu/RegData/commissions/envi/inag/2023/02-08/ENVI_AG(2023)742452_EN.pdf (accessed:
11.05.2023).

5 European Parliament legislative resolution of 18 April 2023 on the proposal for a regulation of the European Parliament and of the
Council establishing a carbon border adjustment mechanism. URL:

https://lwww.europarl.europa.eu/doceo/document/TA-9-2023-0100_EN.pdf (accessed: 11.05.2023).

5 Fit for 55 Council adopts key pieces of legislation delivering on 2030 climate targets, press release. URL:
https://lwww.consilium.europa.eu/en/press/press-releases/2023/04/25/fit-for-55-council-adopts-key-pieces-of-legislation-delivering-o
n-2030-climate-targets/ (accessed: 11.05.2023).
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Under Article 6 of CBAM Regulation the reporting obligation for authorised declarants consists in
submitting a special CBAM declaration annually by 31 May for the preceding calendar year, which should
contain:

— the total quantity of imported goods in tonnes (for electricity — in megawatt hours);

- the total amount of carbon emissions;

— the total number of CBAM certificates to be surrendered corresponding to the embedded emissions;

— acopy of the verification report issued by the accredited verifier.

Article 18 of the CBAM Regulation stipulates that the declared amount of embedded emissions shall be
verified by an accredited verifier. Pursuant to Article 18 of the CBAM Proposal the verification can be
conducted by the verifiers accredited in accordance with the Implementing Regulation 2018/2067 on the
verification.” CBAM Regulation provides an opportunity to claim a reduction in the number of CBAM
certificates to be surrendered, if a declarant paid for carbon emissions in the country of origin. As follows
from Article 2 (12) in conjunction with Article 9 of the CBAM Regulation this can be done in accordance with
agreements with respective third countries.

Chapter IV of the CBAM Regulation is dedicated to the procedure of CBAM certificates acquisition,
surrender and re-purchase. It is suggested that a CBAM Authority of a Member State would sell CBAM
certificates to authorised declarants. The price for CBAM certificates shall be uniform within the EU. The
price would be calculated for each calendar week as an average price of the closing prices of EU Emission
Trading System (hereinafter — EU ETS) allowances on the common auction platform. By 31 May of each
year authorised declarants would have to surrender a number of CBAM certificates which corresponds to the
amount of declared carbon emissions. In case of the excess of remaining CBAM certificates on a declarant's
account after the surrender, a declarant may request CBAM Authority to re-purchase them. It is crucial that
the request of the kind should be submitted before 30 June. Otherwise, the remaining CBAM certificates are
cancelled.

Chapter VI is dedicated to the responsibility for the incompliance with the CBAM Regulation. Article 26
envisages two types of wrongdoers:

- authorised declarants could be liable for the failure to surrender a number of CBAM certificates

corresponding to the embedded carbon emissions by 31 May of each year;

— any person other than an authorised declarant bringing goods into the EU customs territory — for the

failure to surrender CBAM certificates pursuant to CBAM Regulation.

In both cases the liability would be imposed in the form of a penalty. Notably, payment of the penalty
shall not release a wrongdoer from the obligation to surrender the required number of CBAM certificates to
the CBAM Authority.

Moreover, Article 27 obliges the EU Commission to monitor and prevent the practices of circumvention
of CBAM Regulation. In other words, it is in contemplation that CBAM Regulation and other relating rules
would be consistently amended, if any patterns of trade would be revealed geared to the avoidance of
obligations envisaged by CBAM legal framework.

Under the CBAM Proposal the measure was initially planned to enter into force on 1 January 2023. The
period from 1 January 2023 to 1 January 2026 was scheduled as a transitional period, during which a
simplified system of a CBAM scheme would be applicable to ensure a gradual adjustment to the new rules
and obligations.

However, the shift of focus of EU politicians to other issues and the debatable nature of CBAM itself led
to the change of CBAM timeline. According to the Provisional Agreement adopted by the European
Parliament and the Council in April 2023, CBAM will begin to operate starting from 1 October 2023, and it
would be phased in gradually. During the transitional period from 1 October 2023 until 31 December 2025
the obligations of importers shall be limited to the reporting obligations, i.e. without obligation to pay for
CBAM cetrtificates.

2. Legal challenges for CBAM

After the publication of CBAM Proposal, during the years 2021-2023 CBAM has been subject to open
debate, as well as numerous suggestions for amendments to it.

7 Commission Implementing Regulation (EU) 2018/2067 of 19 December 2018 on the verification of data and on the accreditation of
verifiers  pursuant to Directive 2003/87/EC of the European Parliament and of the Council. URL:
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=uriserv:0J.L_.2018.334.01.0094.01.ENG (accessed: 11.05.2023).
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2.1. WTO Compatibility of CBAM

After the publication of CBAM Proposal in July 2021, a number of scholars and practitioners as well as
the delegates of particular WTO member states questioned the compatibility of CBAM in its proposed form
with WTO law. The document published by the Council of the EU on 3 October 2022 illustrates the
amendments to CBAM Proposal introduced by the Council and the European Parliament.® Mainly, the
amendments tried to address the risks of potential inconsistencies of CBAM with WTO law.

2.1.1. Compliance with non-discrimination principles of WTO law

The issue of CBAM compliance with Article | GATT (most-favoured-nation standard) arises, should the EU
decide to adopt a different legal regime for the imported goods depending on the carbon pricing schemes in
their countries of origin. In this case any distinction of the kind would potentially violate the
most-favoured-nation principle.® So, the compatibility with Article | GATT can be ensured by the equal
carbon border adjustment for all imported goods regardless of their origin.

The first point which could potentially breach Article | GATT is the establishment of different regimes for
the goods imported from different countries by bilateral agreements.

CBAM Regulation contains a provision (Article 9) on carbon price paid in the country of origin. It provides
that an importer being a CBAM declarant may claim a reduction in the number of corresponding CBAM
certificates to be surrendered for the goods originating from third countries. The reduction claim shall be
accompanied by the documentation proving that:

— the declared amount of emissions was subject to carbon pricing in the country of origin;
— the carbon price was actually paid, i.e. was not subject to an export rebate or any other form of export
compensation.

Article 9 also contains a reference to implementing acts on the methodology on calculation of the
reduction for the carbon price paid in the third country. These implementing acts could be adopted by the
European Commission prospectively. This methodology is based on two factors:

— the conversion of the carbon price paid in third country in euro;

- qualifications of an independent person certifying the information on the declared emissions as well as

the proof of the actual payment of the carbon price in a third country.

It is not clear yet whether the prospective methodology itself would discriminate between the goods
originating from different third countries depending on their carbon pricing schemes. Most likely, the
discriminatory treatment of goods could become explicit not out of the text of the calculation methodology,
rather from the practice of its application.

The concerns of the potential differential treatment were raised by WTO members at the meeting of the
Council for Trade in Goods. For example, the delegation of the Russian Federation noted that the EU
seems to favour only the emission trading systems similar to its own for the purposes of the reduction for
the carbon price paid in a third country.’® Similarly, United States delegates pointed out that it should not be
necessary for all WTO members to adopt the same domestic policy approach to addressing climate
change.

Russian WTO delegates also drew the attention to the verification provisions of CBAM Proposal.
Namely, emissions declared by the importers can be verified only by a person accredited in accordance
with Commission Implementing Regulation (EU) No. 2018/2067. The verification of embedded emissions
only by an EU accredited verifier could potentially impede the mutual recognition of verification between the
EU and its trading partners,*? or lead to unfair preferential practices. Moreover, Article 2 (12) of the CBAM
Proposal allows to conclude agreements with third parties in order to take account of their carbon pricing

8 CBAM: Commission proposal / Council general approach / Position of the EP, Interinstitutional file 2021/0214(COD).
3 October 2022. URL: https://data.consilium.europa.eu/doc/document/ST-13063-2022-INIT/en/pdf (accessed: 11.05.2023).

® Dias A., Nosowicz A., Seeuws S. EU Border Carbon Adjustment and the WTO: Hand in Hand Towards Tackling Climate Change I/
Global Trade and Customs Journal. 2020. Vol. 15. Ne 1. Bacchus J. Legal Issues with the European Carbon Border Adjustment

Mechanism. Briefing paper Ne125. 9 August 2021. URL:
https://www.cato.org/briefing-paper/legal-issues-european-carbon-border-adjustment-mechanism#background (accessed:
11.05.2023).

1 Minutes of the Meeting of the Council for Trade in Goods 7 and 8 July 2022, 6 October 2022, G/C/M/143. Para. 16.11. URL:
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/G/C/M143.pdf (accessed: 11.05.2023).

' Ibid. Para. 16.35.

2 |bid. Para. 16.12.
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schemes in the application of Article 9.

Bilateral agreements between the EU and third parties envisaged by Article 2 (12) of the CBAM

Proposal stand a chance for becoming a rich soil for the creation of different treatment for the imported
“like” goods originating from different WTO members. The regime of the bilateral agreement may potentially
replace the rules of Article 9 of CBAM Proposal, which could establish more favourable conditions for some
of the EU trade partners in violation of Article | GATT.

In this regard, the European Parliament package of amendments (which is specifically aimed at the
achievement of WTO compatibility) suggested complementing Article 2 (12) of the CBAM Proposal with
the provision that “Such agreements shall not lead to undue preferential treatment of imports from the third
countries...”.*® This amendment was not, however, reflected in the Provisional Agreement.

Meanwhile, the prospect of establishing a favourable regime in terms of climate preservation measure is
currently considered by the EU and the USA. The provisions of the Inflation Reduction Act adopted in the
USA on 16 August 2022 negatively affects the EU exporters impliedly favouring domestic producers of
clean vehicles, sustainable aviation fuels.'* In light of this US-EU interaction in terms of climate policy
efforts intensified. For example, at the end of October 2022 US-EU Task Force on the Inflation reduction
Act was launched.®® In light of this, creating mutual preferences in environmental measure involving EU
CBAM might be established. As some experts note this could lead to the establishment of climate clubs,
where states with similar carbon pricing approaches enjoy mutual trade benefits.*

The second point concerns the scope of goods and emissions covered by CBAM Proposal. As
previously said, CBAM Proposal initially covered five groups of products: cement; electricity; fertilisers;
iron and steel; aluminium. The Provisional Agreement added hydrogen to the list of covered products.
Furthermore, it extended the coverage of CBAM to indirect emissions, i.e. emissions from the generation
of electricity used to produce CBAM-covered goods.

The mere fact of CBAM product and emission coverage expansion caused concerns among some WTO
members delegates during the meeting of the Council for Trade in Goods. For instance, Indonesia
requested the EU to provide clear and reasonable justification for that.!” The delegates of India also noted
that while the EU seeks to include indirect emissions in the calculation towards carbon emissions, the
proposed rules do not have any offset for a national carbon price inherent in the cost of carbon-based
input commodities.'® In addition, experts note that the set of sectors covered by CBAM is designed in a
way which affects exports from certain countries to a larger extent.*®

According to the ResourceTrade.Earth research published in August 2021, exports to the EU in CBAM
sectors have been concentrated among just a few trading partners. At the time when CBAM was initially
designed the biggest share of the EU’s imports of CBAM-covered products was from the Russian
Federation — 16,7 %. The second biggest share was accounted for China — 10,1 %. And almost half of
CBAM-covered imports came from just five countries: Russia, China, United Kingdom (8,5%), Norway
(7,3 %), Turkey (6,8 %).2° It should be noted, however, that imports from Norway as well as from the other
EFTA states are not covered by CBAM Regulation as follows from Annex Il to it.

Evidently, the export structure of the covered goods has drastically changed in the wake of sanctions
restrictions on Russian goods during the year 2022. Still, the burden of bearing additional costs for
exporting carbon-intensive goods could be still distributed among just a few states, most likely, China,
Turkey and the Persian Gulf countries. This economic and statistical setup of CBAM may have a
discriminatory character. In the framework of a potential dispute the most affected countries may claim that
CBAM was designed in a way which specifically targets their exports. In response, the EU would have to
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scientifically substantiate the choice of CBAM-covered sectors as the most carbon-intensive ones.

Interestingly, the European researchers insist that a more conservative WTO-compliant approach for the
design of CBAM minimizes the risk of retaliation by trading partners but has a smaller environmental
impact.?* Thereby an attempt is being made to justify the potential incompliance of the measure with WTO
law.

2.1.2. The applicability of exceptions under Article XX GATT

Even if there is no way to design CBAM in a non-discriminatory manner, the EU may still legitimise this
measure, if it falls under general exceptions. Article XX GATT can be invoked, in case the measure is
inconsistent with some other GATT provision, since it is able to justify it.?? In the context of CBAM purposes,
the most relevant justifications could be paragraphs (b) and (g) of Article XX.

Paragraph (b) justifies measures necessary to protect human, animal or plant life or health. The three-tier
test of Article XX (b) GATT used by the Panel in US-Gasoline case requires that:

— the policy in respect of the measures falls within the range of policies aiming at protection of the

human, animal or plant life or health;
— the inconsistent measures are necessary for the fulfilment of the policy objective;
- the requirements of Article XX chapeau are met.?

Seemingly, it is hard to contest that CBAM as part of the EU Green deal is not aimed at the protection of
humans, animals and plants from the consequences of climate change.

The necessity of the measure is, however, a less evident point. In Brazil — Tyres, the Appellate Body
elaborated on the necessity test within the meaning of Article XX(b). It provided that a measure should be
indispensable to be considered necessary. Nonetheless, it should contribute to the achievement of the
objective. At the same time the contribution has to be weighed with the trade restrictiveness. And in any
event, Respondent is expected to demonstrate that there are no other available measures which could be
less trade restrictive.?* Moreover, as follows from the EC-Asbestos case, “the more vital or important the
common interests or values pursued, the easier it would be to accept as 'necessary’ measures designed to
achieve those ends”.?® As long as climate change is a global problem, and the most WTO members are also
parties to the Paris Agreement, the fulfilment of the ‘necessity’ criterion may take place.?

In this respect the EU could try to submit that CBAM is not the first step in the EU environmental agenda.
The ETS having fundamentally the same purpose was launched in 2005, and 16 years later it became
obvious that intra-community measures alone are not sufficient to reach the global objective. The EU CBAM
proponents also substantiate the necessity of the measure by the urgency of climate change prevention.?”

On the other hand, as pointed out by the opposing WTO members delegates, current provisions of
international climate agreements have not yet been fully exhausted.?® Nonetheless, the EU, in its turn,
decided to introduce a unilateral measure which considerably affects international trade before discussing
and fully addressing all the controversial issues of the measure with concerned WTO members.?®

Article XX (g) GATT refers to 1) measures relating to the conservation of exhaustible natural resources,
2) if they are made in conjunction with restrictions on domestic production or consumption.

In this context it has to be established whether the climate on Earth could qualify as an exhaustible
natural resource. Given that the Panel recognized that clean air is an exhaustible resource in 1996,% EU

2 Bellora C., Fontagné L. EU in Search of a WTO-Compatible Carbon Border Adjustment Mechanism. SSRN. 2022. URL:
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Cambridge University Press, 2013. P. 546.

3 United States — Standards for Reformulated and Conventional Gasoline (US — Gasoline), WT/DS2/R (Panel Report). 26 January
1996. Para. 6.20.

2 Brazil — Measures Affecting Imports of Retreaded Tyres (Brazil — Retreaded Tyres), WT/DS332/AB/R (Appellate Body Report).
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may claim that the climate may also be recognized as an exhaustible natural resource in the 2020s. In US —
Gasoline the Panel identified the following features of an exhaustible natural resource: it should have value,
be natural and could be depleted. The applicability of these criteria to the climate as a meteorological
phenomenon is not fully evident. The value of the climate may potentially be demonstrated by the fact that
the stability of climate conditions ensures economic stability as well. Further, the ability to be depleted could
be proved by the contents of the Paris Agreement which proceeds from the notion that excessive emissions
of greenhouse gases by human industrial activities contribute to climate change.

The second part of the paragraph (g) seems to be easier to prove for CBAM apologists. The concept of
CBAM implies that the mechanism is applicable both to domestic and imported goods, whereas the aim of
potentially differential treatment is the same for both types of products — creating an economic incentive for
carbon emissions reduction and eventually climate preservation.

Importantly, any exception under Article XX has to comply with its chapeau. Any justification under Article
XX is valid only if the measure would not constitute an arbitrary or unjustifiable discrimination, or a disguised
restriction on international trade. As follows from WTO jurisprudence discrimination within the meaning of the
chapeau focuses on the cause of discrimination and rationale behind the differentiation recognized as such
in the substantive provisions of the GATT.3! In other words, discrimination in the sense of the chapeau means
that the measure’s declared objectives have nothing to do with the measure’s true hidden purposes.

For CBAM the chapeau test appears to be the trickiest keyhole, which it is bound to pass to comply with
WTO law. Most likely the potential complainants would stress that CBAM is a disguised restriction with
protectionist roots. That is why the authors of CBAM would probably need to underline in advance the
primary environmental purpose of CBAM.

One of the possible means to do it is to make clear on what projects the revenue generated by CBAM will
be redirected. For instance, these assets could be spent on further development of green initiatives. The step
of the kind could strengthen the EU’s position that CBAM is not designed to implicitly increase industry
competitiveness of the Union, but actually to slow down climate change.®?

No wonder that the European Parliament proposed to amend the CBAM Regulation with Article 24a,
which would regulate the use of revenues generated by CBAM. The idea is to channel them to “support
climate mitigation and adaptation in least developed countries”.*® The justification of this amendment clearly
states that this would strengthen CBAM as a measure falling under the exceptions of Article XX GATT.3*

However, this amendment was not reflected in the Provisional Agreement. The adopted text of the
Provisional Agreement does not clearly define how exactly revenues generated by the sale of CBAM
certificates would be managed. It merely states in recital 55 that the EU should continue supporting low and
middle-income countries, especially Least Developed Countries, to ensure their adaptation to the new
obligations and to support climate mitigation and adaptation in these countries. Despite the existence of the
declarative goal to support low and middle-income countries, the experts note that CBAM is likely to
negatively affect many lower-income countries dependent on exports of carbon-intensive products to the EU,
such as Mozambique, Zimbabwe, Algeria and Egypt.*®

Thus, the compliance of CBAM with non-discrimination WTO standards and the applicability of GATT
general exceptions to it are questionable. The context of the measure and its proposed effect could help to
prove its life and health protection and/or exhaustible natural resources conservation purposes. However,
WTO members that are likely to be affected by the measure have already questioned its necessity. Instead of
deepening the cooperation in the framework of the existing international climate agreements, the
EU introduces a unilateral measure which is declared to stimulate the reduction of carbon emissions by third
countries exporting certain carbon-intensive goods to the EU.

The burden of proof that the measure complies with the chapeau criteria appears is also rather
challenging. Given that the examples of justification of a measure under Article XX GATT are rather rare in
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% CBAM: Commission proposal / Council general approach / Position of the EP, Interinstitutional file 2021/0214(COD). Article 2 (12).
P. 45-46.

3 Opinion of the Committee on Development for the Committee on the Environment, Public Health and Food Safety on the proposal
for aregulation of the European Parliament and of the Council establishing a carbon border adjustment mechanism.
28 March 2022. URL: https://www.europarl.europa.eu/doceo/document/DEVE-AD-704681_EN.pdf (accessed: 11.05.2023).

%  Kiseleva A., Kolesnikov Y. Novelties of Tax Regulation of Decarbonization in the Russian Federation. // Current Problems of the
Global Environmental Economy Under the Conditions of Climate Change and the Perspectives of Sustainable Development.
Advances in Global Change Research | ed. by E. Popkova, B. Sergi. Springer Cham., 2023. P. 349. URL:
https://doi.org/10.1007/978-3-031-19979-0_37 (accessed: 04.06.2023)
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WTO jurisprudence,® the justification could be feasible only upon the proper measure design, transparency
of its funds, target character of the generated revenue and consideration of the other WTO members
interests and concerns. Even though CBAM may not fully comply with WTO law, the perspectives of
challenging CBAM within the WTO dispute settlement system are rather vague because of the current lack of
a functioning Appellate Body.

2.2. Relevance of CBAM in light of the current sanctions regime

One of the biggest challenges for the EU Green Deal and for CBAM in particular is the dramatic change of
economic and geopolitical reality in 2022. Building a green, climate neutral economy needs large financial
support both on the Union and national level. In light of that, one of the experts of the European Council of
Foreign Relations expressed doubt whether the European Green Deal survives the Russia-Ukraine conflict.
At the same time, it is noted that further commitment to Green Deal goals would help the EU to regain some
credibility as a leader by example on climate.®

As stated above, Russia used to be the largest exporter of CBAM-covered goods to the EU.*® However,
import and export bans imposed by the sanctions regime against Russia affected almost all categories of
goods covered by CBAM Proposal. As of May 2023, the following CBAM-covered goods are prohibited for
the importation from Russia to the EU:

- certain types of cement (portland cement, cement clinkers);*

- certain types of mineral or chemical fertilizers;*

- many types of iron and steel (metallic coated sheets, non alloy wire, seamless tubes);*

- some types of aluminium goods (aluminium plates, sheets and strip, of a thickness exceeding

0,2 mm, aluminium foil, aluminium containers).*?

Thus, almost all categories of goods mentioned in the CBAM Proposal (except for the electricity) are
subject to the import ban. The hydrogen added to the scope of CBAM in the Provisional Agreement on
CBAM is currently not a subject to the import ban from Russia to the EU (only a subject to export ban from
the EU to Russia®).

At the same time EU Regulation No. 833/2014 provides derogations from the import ban for iron and steel
originating or imported from Russia. Article 3g (4) and (5) establishes import volume quotas for some types
of Russian iron and steel goods for the time periods from October 2022 to September 2024, within which the
import of the Russian iron and steel to the EU is allowed.

Moreover, the competent authorities of EU Member States may at their own discretion authorise the
import of the Russian iron and steel, if they find it necessary for civil nuclear purposes (such as the
maintenance of civil nuclear capabilities and civil nuclear facilities, the production of medical radioisotopes
and similar medical applications, or critical technology for environmental radiation monitoring), as well as for
civil nuclear cooperation, in particular in the field of research and development.

Certain types of aluminium and fertilisers as potential CBAM-covered goods are also under the import
ban. However, the import of allowed types of aluminium and fertilisers serves as a ground for derogations for
some types of services or transactions, which stresses the importance of these goods for the EU economy.

For example, the competent authorities of EU Member States may authorise a vessel under the Russian
flag to access a port or lock,* a Russian road transport undertaking for the transportation of goods by road,*
if it is necessary for the import of aluminium or fertilisers. Furthermore, the prohibition to engage in
transactions with Russian entities listed in Annex XIX to the EU Regulation No. 833/2014 does not apply, if
the transaction is necessary for the import of non-listed types of aluminium or fertilisers.*

3 Ministry of Economy, Trade and Industry of the Government of Japan 2019 Report on Compliance by Major Trading Partners with
Trade Agreements — WTO, EPA/FTA and IA. Chapter 4: Justifiable Reasons. P. 222.
URL: https://lwww.meti.go.jp/english/report/data/2019WTO/pdf/02_04.pdf (accessed: 11.05.2023).

37 Dennison S. Own coal: Why Europe could lose its green transition. European Council on Foreign Relations. 1 July 2022. URL:
https://ecfr.eu/article/own-coal-why-europe-could-lose-its-green-transition/ (accessed: 11.05.2023).

% Kardish C., Mader M., Hellmich M., Hall M. Op. cit.

% Council Regulation (EU) No. 833/2014 of 31 July 2014 concerning restrictive measures in view of Russia's actions destabilising the
situation in Ukraine, Annex XXI.

4 Ibid.

41 Ibid. Article 3g and Annex XVII.

42 Ibid. Annex XXI.

4 Ibid. Article 3k and Annex XXIII.

4 Ibid. Article 3ea (5)(a), Article 3ea (5)(b).

4 Ibid. Article 3l (4)(a), Article 3I (4)(b).

4 Ibid. Article 5aa (3)(a), Article 5aa (3)(f).
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It appears that CBAM Regulation could create additional burden for EU importers responsible for the
supply of carbon-intensive goods which are still important for the EU economy. Given the current sanctions
regime against Russia which significantly affected the EU-Russia trade in CBAM-covered goods,
EU importers have to search for alternative exporters of carbon-intensive goods and strictly follow the
sanctions restrictions on the imports from Russia or the goods of the Russian origin.

Thereby EU importers currently concerned about sanctions compliance, building new commercial
relations and supply chains would also need to report the embedded carbon emissions. The entry into force
of the reporting obligation as a first phase of CBAM is currently scheduled for October 2023. This obligation
alone, however, would arguably cause additional costs for legal and/or customs broker services, as well as
for the services of an accredited verifier whose verification of the accuracy of the declared amount of
embedded emissions is mandatory under CBAM Regulation.

Conclusion

CBAM is designed to create additional costs when importing carbon-intensive products from
non-EU countries. The measure which was determined to enter into force on 1 January 2023 is shifted to
October 2023. Seemingly, the reasons for this shift are challenges to the operation of CBAM.

One of them is the necessity to design the measure in compliance with WTO law. Since the initial
Proposal for CBAM Regulation has been heavily criticised mainly for the potential violation of WTO
non-discrimination standards, the European Parliament started working to address the points of such
criticism making the legal framework of CBAM more likely to be justified under GATT general exceptions.
Nonetheless, the Provisional Agreement on CBAM adopted in April 2023 does not seem to reflect all the
amendments aimed at addressing the WTO-compatibility concerns. In addition, due to the current lack of the
functioning Appellate Body within the WTO dispute settlement system, the perspectives of challenging the
measure by the affected WTO members seem to be quite vague.

Another serious challenge to CBAM was caused by the recent political events and strengthening of
EU sanctions against Russia. Sanctions-related import bans and restrictions affected the CBAM-covered
goods. CBAM could make it difficult for EU importers to struggle simultaneously with adaptation for new
economic circumstances and comply with new obligations imposed on them by CBAM. At the same time the
recent intensification of US-EU cooperation aiming to align their environmental measures discovers the
potential for reciprocal adjustments with EU strategic partners in this sphere which is also questionable from
the WTO law perspective.

In light of that, it appears that the EU would not give up its climate neutrality strategy, but it is still possible
that CBAM legal framework could be further changed in order to address the concerns regarding the
WTO-compatibility of the measure or to adjust the measure to the features of economic and political
relationship with particular third states.

MOrPAHNYHbIA KOPPEKTUPYHOLWMIN YINMEPOAHbLIA MEXAH/3M B EC:
MPABOBbIE MPOB/IEMbI N AKTYA/IbHOCTb B CBETE AENCTBYIOLWEO
CAHKUVNOHHOIO PEXXUMA

lNeTtposa T. I.
TatbsiHa lMeTpoBHa [MeTpoBa — acnupaHT kadeapbl MeXAyHapoAHOro
YacTHOro 1 rpaxgaHckoro npasa um. C.H. Nlebegesa MM’MMO ML Poccuw,
MMafLWwuid  lpucT aABoKaTckoro 6tpo «PblbankvH, FOpUyHsH, OAKMH ©
napTHepsbI», Mocksa, Poccus (Petrova_T_P@my.mgimo.ru).
AHHOTaUuA

MorpaHnyHbIli KOPPEKTUPYIOLLMIA YINepOoaHbIi MexaHn3m (aHrn.: Carbon Border Adjustment Mechanism, CBAM) npepactaBnsieT co6oii
oAHY 13 wuHMUmaTMB EBponelickoro cot3a B pamkax «3eneHoro kypca» (aHrn.. Green Deal), HanpaBneHHyH Ha co3faHue
«KMMATUYECKN HEWTPasIbHON» 3KOHOMMKM. OCOBGEHHOCTLIO JAaHHOTO MEXaHn3ma SBMSEeTCS Co3fjaHne LONOMHUTENbHBIX PacXooB Npu
MMMopTe TOBapoB M3 CTpaH, He BXoadAwwmx B EC, npon3BoACTBO KOTOPbIX CBSA3AHO C BblIGpOCamMy 60MbLLOMO KOMYecTBa NapHUKOBbIX
rasos. [laHHas Mepa npegnonaraeT NpefocTaB/ieHWe OTYETHOCTM O KOIMYECTBE YINepOfHbIX BbIGPOCOB M NPUMOGpPETeHME 0COoO6bIX
cepTMUKaToB B 3aBUCUMOCTM OT KOJIMYECTBa BblIOPOCOB, BbIMYLLEHHbLIX B aTMocthepy B pesysibTaTe Npou3BOACTBA UMNOPTUPYEMbIX
TOBapoB. ABTOpP CTaTbMl aHaM3VPYET AMHAMWUKY Pa3BUTUSI 3aKOHOAATENbHOW 6a3bl MOrpaHUYHOrO KOPPEKTUPYIOLETO YIepofHOro
MexaHu3Ma, a Takke npasBoBble NPo6/ieMbl, KOTOPbIE MOTYT BO3HWUKHYTbL NOC/E BCTYN/IEHWSI B CUMY COOTBETCTBYHOLLLETO Pery/IMpoBaHus,
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yunTbiBas TeKyline TOProBble OrpaHWyeHusi, AEeNCTBylOLMe B paMKkax pexuMa caHkuuii npotmB Poccun. B cTtatbe Takke
paccmatpuBaeTcsi npobsiema COOTBETCTBUS MOrPaHMYHOIO KOPPEKTMPYIOLLEro YrnepogHoro MexaHusma npasy BTO. ABTop npuxogut
K BbIBOZly, YTO HOBble 0053aTeNbCTBa, Ha/laraemMble HOpMaMu O MOrPaHNYHOM KOPPEKTUPYIOLLEM YINEPOAHOM MexaHu3me, Hapsgy
C TOProBbIMU OrpaHMYEeHNsIMU NPOTUB ObIBLLErO KPYNHOrO 3KCMopTepa nognajaroLwyx noj AelicTBUe mexaHusMa ToBapos B EC, 6yayT
0o4YeHb 06peMeHnTeNIbHbIMU A1 UMMOPTEPOB. Kpome TOoro, CMopHbIM SBMSIETCA BOMPOC O COOTBETCTBMM PErY/IMPOBAHUS MOrPaHNYHOTO
KOPPEKTUPYIOLLEro YrepogHOro MexaHusMa B ero Tekylleli pefjakuuv ctaHfjapTam HeguckpvMuHaumu npasa BTO. MorpaHunyHbili
KOPPEKTUPYHLWWIA YINepoaHblii MeEXaHU3M MoABeprasics akTMBHON KPUTMKE CO CTOPOHbI CTpaH — u4neHoB BTO, koTopble MOryT 6bITb
3aTPOHYTbl 3TOW Mepoli. JTO, BEPOATHO, OOBSACHSAET MEPEHOC CPOKOB BCTyM/eHuss B cuny PernameHta EC 0 norpaHuyHOM
KOPPEKTUPYHLLEM YINEPOLHOM MeXaHM3Me C siHBapsi Ha OKT6pb 2023 roga M MOXET cTaTb NPUYUHOW Aa/IbHENLUNX U3MEHEHWIA
B peryniMpoBaHun MexaHu3ama.

KnwoueBble cnoBa

NOrpaHnYHbIN KOPPEKTUPYHOLLNI YIIEPOAHBIA MEXaHWU3M, USMEHEHWE KMMaTa, KimmaTuyeckas HelTpasibHOCTb, CaHKLMK

Ansa uyutnposaHus: MetpoBa T. M. [lorpaHWyHbIA KOPPEKTUPYIOWMIA YrnepogHblli MexaHn3m B EC: npaBoBble npo6nembl K
aKTyasIbHOCTb B CBETE AEWCTBYIOLIEro CaHKUMOHHOro pexuma // XXypHan BLUD no mexayHapogHomy npasy (HSE University Journal of
International Law). 2023. T. 1. Ne 1. C. 71-80.
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MEXANCUNMNTNHAPHBIE NCCNEOOBAHWA | INTERDISCIPLINARY RESEARCHES

NIMYHOCTb MEXAYHAPOAHOI'O NPECTYMHUKA (MO MATEPNANAM
HIOPHBEPICKOIO U NMHbIX CYAEBHbIX PASBUPATE/IbCTB)*

EBCEEB A. Tl.
AnekcaHgp lMeTpoBuy EBceeB —KaHAMAAT OPUANYECKUX HAyK, AOLIEHT
(hakynbTeTa npasa HauMoHa/IbHOTO UCC/e0BaTENbCKOTO YHUBEPCUTETA
«Bbicwasn wkona akoHOMuKM», MockBa, Poccus (apevseyev@gmail.com).
ORCID: 0000-0003-0697-0086.

AHHOTauuA

B cratbe paccMarpuBaeTcs /IMYHOCTb MEXAYHApOAHOro NPEecTynHMKa Kak KoMmmaekcHasa kateropus. OTTankMBasCb OT COBPEMEHHbIX
[OCTWXKEHUI OPUANYECKO Hayku, aBTOp OTMeYaeT, YTO AaHHblli (heHOMEeH [O/KEH 6biTb M3yYeH He TOMbKO C Mo3uLuuii COBCTBEHHO
MeX/yHapOAHOro NpaBa, HO Takke CMEXHbIX HOPUANYECKNX ANCLUMIVH: KPUMUHOMOTMN, IOPUAMYECKON NCUXONOrK, COLMONOrMI NpaBa
n papyrux. Kpome TOro, paccmoTpeHue uccrefyemoli npo6nemMbl NpefcTaBnsiercsi HEeBO3MOXHbIM 6e3 obpalleHus K apyromy
KOMMIEKCHOMY SIBIEHUI0 — CUCTEMHOV NPECTYMHOCTM, Mog KOTOPOW TPaAMLUMOHHO MOHUMAOTCA MPaKTUKM COBEPLUEHWS MacCOBbIX
6e33aK0oHNIn B pamMKax MofvTVKW, NOAAEPXMBAEMON MU HEMOCPeACTBEHHO OCYLLECTB/ISeMOl rocyaapcTtBoM. CyTbio Takoro pexvma
ABNAETCA HeobXOAMMOCTb MNOAYMHEHUS NpuKasam, WAyLWMM Bpaspe3 C COBPEMEHHbIM LMBWIN30BaHHLIM  PeryinpoBaHuem.
KoHcTaTupyetcs, 4To Mpy COBEPLUEHUM MacCOBbIX 6e33aKkOHW MMeeT MecTo crneumduyeckas KOMOMHALUUA IMYHOCTU MPEeCTYMHMKa
1 KPUMUHA/TBHOW CUTYaLWK, CBSA3aHHOM, Kak NpaBusio, C BOOPYXXEHHbIM KOH(IMKTOM, UNOCTpUpyemas Te3ncom 06 «0BbIYHbIX SII0AAX
B HeOOblUHbIX 06CTOSATEeNbCTBax». Kak cnefcTBue, 3TO poxgaeT CUTyauuMio MOpasibHOro BblGOpa, B KOTOPOW Oka3blBalOTCA
NoTEHLUMa/IbHbIe HapyLUMTENN HOPM MeXAYHapOAHOro coob6LecTBa. BbiaenaTcsa cnegytowme TUnbl MeXayHapoaHbIX NMPEeCcTYNHUKOB:
NONUTUK-MaHUNYISTOP, «XepTBa 06CTOATENbCTB», GIOPOKPAT, «4EN0BEK A0Nra», CaAuCT, u3BekaTenb Npubsln. B ctatbe npmBoasaTcs
HEeKOTOpble  JINYHOCTHble  XapaKTepUCTUKM  MeXAyHapoAHbIX NPEeCTyMHWKOB, B  4acTHOCTM  coumanbHO-gemorpadmyeckue,
npodeccmoHanbHble 1 MHble. ABTOP NPUXOAMNT K BbIBOAY: HECMOTPS HA TO, YTO YYET IMYHOCTW NPECTYMNHMKA NpY Ha3HaYeHU HakasaHus
ABNAETCH HOPMaTMBHbIM TpeboBaHWEM, 3aKpensieHHbIM B yCTaBaxX OpraHoB MeX/yHapOHOro Yro/IoBHOTO MpaBOCYAWs, HayuyHble
paspaboTkn 3TOro (PeHoMeHa elle He AOCTUIIM YPOBHS, afeKBAaTHOrO ero 3Ha4YeHuto. B Lenom nonyyeHHble AaHHble MO3BOMSIOT
yTBEPXAaTh, YTO Yalle BCEro MexayHapoAHble NPecTynieHnsl, 0COGEHHO Ha CPEAHEM U HW30BOM YPOBHSIX, COBEPLLAOTCS N0AbMU C
onpeaeneHHbIMN aedekTamy HPaBCTBEHHOTO M NPABOBOrO CO3HAHWSA, [M1aBHbIM U3 KOTOPbIX SBMSETCS KOHPOPMU3M. Mpuyem B ciyyae
COBepLUEeHNS MacCoBbIX NPECTYN/IeHNIA OH NprobpeTaeT 0cobbIil XapakTep, CTaHOBSACL CBOEO6Pa3HO NCMXO/I0rMYECKOW NPesnoChI/IKOM
TOTOBHOCTV WHAMBMAA K Y4acTUO WM MOMYCTUTENbCTBY MAaCCOBbIM 6e33akOHMAM. KoHCTatupyetcsi, YTO COBPEMEHHbI ypOBeHb
nHthopmaTmsaymm obliectsa [fenaeT HecOCTOSATENIbHOM CCblUIKYy Ha HEOCBEAOM/IEHHOCTb CyObekTa KacaTeflbHO COBepLUeHUs
MEXAyHapOAHbIX NPEeCTYNnieHnin Toli CTOPOHOIM KOHMhMKTa, C KOTOPOI OH cebs oToXAecTBNsSeT. B paboTe AenaeTcs UTOroBbI BbIBOS,
0 HeobxoAMMOCTM  (DOPMMPOBAHWA  CMeunanbHOW  061acTy  3HaHWA, HaxodAweincs Ha CTblke  MeXAyHapogHoro npasa
N KPUMUHONOTUN —  MEXAYHAPOAHON KPUMUHOMOTUN.

KnoueBble cnoBa

JINYHOCTb NPecTynHvkKa, MexayHapoaHoe yrosioBHoe npasocyaue, HiopHbeprckmii  npouecc  1945-1946  rofos,
MeXyHapogHble YyrofioBHble TpubyHasbl ad hoc, cuctemMHas NpPecTyrnHoOCTb, TUMOMOTUA MeXAYHAaPOAHbIX MPECTYMHUKOB

Ana uymtupoBaHuAa: Escee A. [1. JINYHOCTb MeEXAYyHapOAHOro NpecTynHuka (Mo matepuasnam HopHOEPrckoro M UHbIX CyaebHbIX
pasbupatenbcTts) // XXypHan BLU3 no mexpyHapogHomy npasy (HSE University Journal of International Law). 2023. T. 1. Ne 1.
C. 81-96.

https://doi.org/10.17323/jil.2023.17449

BBepneHue

Llenbto cTaTby ABAAETCA obpalleHve K heHOMEHY JIMYHOCTU MEXyHapOoAHOro NPecTyrnHuka ¢ Tem, 4Tobbl
PacKpbITb OCHOBHblE COUMa/IbHO-AEMOrpadMueckme 1 MCUXOMOTMYECKUE XapaKTEPUCTVKM TMOC/eAHEro,
COCTaBWTb KfacCUOMKaLMio MPecTynHbIX TWMOB W, HaKOHEel, BbipaboTaTb pekomeHaauunm no 6onee
KOPPEKTHOMY MPUB/IEYEHNI0 COBPEMEHHBIX «CMYT 3/1a» K YrOfI0BHOV OTBETCTBEHHOCTU MO MEXAyHapOAHOMY
npaBy. MccnepoBaHue NPOBEAEHO C UCMOMb30BaHWEM O0O6LLIEHay4YHbIX METOAO0B MO3HaHMSl, B 4aCTHOCTU
aHasM3a 1 CMHTe3a, a Takke CPaBHUTESIbHO-MPaBOBOro, MCTOPUKO-NPaBOBOM0 U (DOPMasIbHO-A0rMaTUUYECKOro
MEeTo/10B.

B s3anagHoii nuTepatype NPOAO/MKAET COXPaHATLCA, He 6e3 BAuSHWUA peiansma, B3rNa4 Ha fuL,
COBEPLUMBLLKX MPECTYN/IEHNS N0 MeXayHapoAHOMY npasy (aKT arpeccuu, reHoLu , BOeHHbIe NPecTyn/ieHuns
M NPecTynsfieHNss MPOTMB YESIOBEYHOCTU), /IGO0 Kak Ha NMPUPOXAEHHLIX CAAMUCTOB C SPKO BbIPAXKEHHBIMU

1 MocssAwaemcs Y. b.
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CeKCyasibHbIMM MepBepcusMY (TakoBOW AeliCTBUTENbHO OGbina «byxeHBasbAckas BegbMa» M. Kox), 1mbo kak
Ha «KabWHETHbIX Manayeli», ONWULETBOPAIOWMX CO60I «baHa/IbHOCTb 3/1a» — TEPMUH, CYLLECTBOBaHWIO
KOTOpPOro Mbl 06s3aHbl X. ApeHAT, ocBellaBlleit npouecc Hag A. diixmaHom?. OfHAKO MpPakKTMKa OpraHoB
MEXYHapOAHOro Yrof0BHOrO NPaBOCYAUsi CBUAETENLCTBYET O TOM, YTO TakOW Noaxof HeonpasAaHHO
ynpoLlaeT peasibHOE MOMOXeHWe Bellell. B camoM fene, Henb3s CTaBUTb Ha OfAHY OOCKY «Hauu Ne 2»
I TepuHra wn psigoBOro 3cscoBUa, reHepana P Mnaguua, cnnaHMpoOBaBLUEro reHoump OGOCHMIACKUX
MycynbmaH B CpebpeHuue, u Monogoro congata [.2paemMoBuya, WUMEBLLUET0 OGOCHWIACKME KOPHWU
N OKa3aBLUEroCs 3a/I0KHUKOM JaHHOW cuTyauumn, Maplwana eTtaHa u TbicAunm 6e3nnkmx 6GHpPOKPaToBs,
NPUCATHYBLUMX pecnybsvke Buwmn (a BNOcNeacTBuM NPOAOKUBLUMX CAYXOY B rocy4apCTBEHHOM annapare
YerBepToli pecnybnukn)®. Bce oHM OT/IMUAlOTCA APYr OT Apyra MPOUCXOXAEHUEM, XapakTepom U, camoe
rnaBHOe, MECTOM B MpPEecTynHoi uepapxuun. W ecnm Ha 3ape MexayHapOoAHOro Yro/ioBHOrO npasa, Kak
roeopunocb B YcTaBe MexayHapodHOro BOeHHoro TpubyHana (ganee — MBT) B HiopHGepre,
«PYKOBOAMWTENN, OpraHM3aTopbl, NOACTPEKATENN U NOCOGHMKW... HECYT OTBETCTBEHHOCTb 3a BCe [EiCTBUS,
COBepLUeHHble 06LIMU NMLAMU C LiEMbio OCYLLECTB/IEHUS] NPECTYMHOIO naHa» (CTatbsl 6)*, TO HbiHE U NpK
KBanMukaumMm NPecTynHbiX AesAHWA, U MpU Ha3HaYeHUn HakasaHUs HeoOXOoAMMO YuuTbiBaTb U YETKO
pasrpaHmumMBatb (QOPMbl WMHAUBUAY&/TbHOMW W KOMaHAHOW OTBETCTBEHHOCTW, HE TOBOPSA YXe O OpYrux
afieMeHTax NpecTynneHnin (CyobekTUBHOI CTOPOHE, actus reus N T. A.).

VccnenoBaHne ponm IMHHOCTU B MEXaHM3ME MEXAYHAPOAHOrO NPECTYN/IEHNS OC/TOXHAETCS eLLe U TEM,
YTO Ha NpPakTuKe CyLeCcTBYET HEMASIO JIOAEN, MPUYACTHBIX K 4AHHON PasHOBUAHOCTM NPECTYM/IEHNIA, OOHAKO
NpsIMO He OOGBWMHEHHbIX B WX COBEPLUEHUWN. XOPOLWO ckasasia 06 3ToM A. AcCMaH, KpPYMHbIA HEMELKWUIA
dmnoco M Npu3HaHHLIA aBTOPUTET B 06/1aCTWM UccregoBanuii namsATy (aHrn.. memory studies): «Bcs
npaBAa O KOHLUEHTPALUMOHHbIX flarepsix W BCEX YOWUICTBaxX, MacCOBbIX KasHsaX, Aonpocax W MbiTKax,
COBepLUaBLUMXCA I0AbMW B HeMmeLkol ¢hopMe, eCTb HeyTo ropa3go 6osbluee, HeXennm cymma Beex
BOCMOMWHAHWIA HEe TOMbKO TEX, KTO NOABEPICSA Ka3HsM, NbiTKam, AenopTauusiM Uam yrpo3am, Ho, pasyMeeTcs,
M WX OXPaHHWKOB, a TakKke YMHOBHUKOB, OpraHWM30BbIBaBLUMX PENPeccuun, Xee3HOLOPOXHUKOB,
OCYLLECTBNSABLUMX NEPEBO3KM B KOHLIArepb, O4EBUALEB U TeX, KTO npegnoyuTtan genatb Bug, 6yAT0 HUYEro
He 3ameuvaert, C/I0BOM, OfMbIT LEeoro nokoneHns»®, Takum 06pa3om, MOXHO MPeAnosiokuTb, YTO CyLLecTByeT
Hekas KoropTa, 3aHumarowas kak Obl MPOMEXYTOYHOE MOSIOKEHUE MeXAYy COOCTBEHHO WCMOHUTENAMMU
MEeXAyHapPO4HbIX NPEeCTYNIeHNA N Nuuammn, HAYEM He 3ansTHaBWuMK cebs. Bo3HMKaeT BOMPOC: Kak ObITb
C HUMN? ECTb NN pe3oH NpPoBOAWTbL YI/YO/IEHHbI aHa/IM3 JIMYHOCTEN, COCTaB/IAKLWMX MPOMEXYTOUHYH
KOropTy, AaXe ec/nyM NPOTUB HUX HUKOTAA HE BbIABUra/IMCb OOBMHEHWS U A0 KOHLA CBOMX [HEN OHM
CUMTaIUCb HU B YEM HE BMHOBATbIMMN?

Kpome TOro, He CTOUT coHpachiBaTb CO CHETOB ellle OAMH HioaHc. Kanuryna, HanoneoH, M'mtnep — Bce oHY
OblN  He3aypsAAHbIMU  JIMYHOCTAMW, K aHa/n3y KOTOPbIX MOXHO MNOAOWTU C  pas/IMyHbIX MNO3MLMWIA.
He cnyvaitHo o dourype, ckaxem, W.B.CTannHa BOT YyXe HECKO/IbKO AeCATUNETUA He yTUXaloT Xapkue
crnopbl. OAHaKo BCe OHKW, 6e3 npeyBenMyeHnst, NPeacTaBnsn coboit cBoeobpasHblii MMKPOKOCM, B KOTOPOM
YVXUBANOCh CrlyvalHOe W NpefonpeneneHHoe, CTUXUIAHOE U co3HaTeNbHO BbipaboTaHHoe. MapafokcasibHO,
HO 3TV JINYHOCTU CTOMb XK€ MHOrOrpaHHbl, Kak MHOroOrpaHeH Kaxablii u3 Hac. PasHuua nuwb B TOM, 4TO
Ha3BaHHbIE UCTOPMYECKME MEPCOHAXM CTOS/IM Ha BEPLUMHE NUPaMUbl BAaCTV U OT PELUEHWUIA, NPUHMMAEMbIX
UMK, 3aBUCENN CyAbObl MU/IJIMOHOB MOA4EN BO BCEM MUPE. A 3HAUYUT, HE COBCEM MOHSITHO, Kak NMOAXOAUTH K
YrofI0OBHO-NPAaBOBOl OLEeHKE X AeATeIbHOCTU, OCOBEHHO B CUTyaLMK, KOrga MHOMMe U3 NX YKazaHuii Hocuu
YCTHbI XapakTep 1 03ByYMBa/IUCb CYry60 B Y3KOM KPYry NpUOAMKEHHBIX.

Tak, Ha npoueccax B MexayHapogHoMm TpubyHane no 6biBweli HOrocnasun (ganee — MTBHO)
06BUHEHNE  CTOSIKHY/IOCb C  psAoOM  MpobneM, CTaBWKMX — KNACCUYECKUMWU  MPU MEXAYHAPOAHbIX
paccnefoBaHuax. B ux uyucne HeobXoAMMOCTb COTPYOHWYATb C HaUWMOHa/IbHbIMU BacTAMU, Hepeako
3aMellaHHbIMK B KPOBaBbIX 3/104€AHMUAX CBOMX NPefLeCcTBEHHUKOB, OLWYTUMAas HalMoHaslbHas cneumduka
B3aMMOOTHOLLEHWIT BHYTPW roCy4apCTBEHHOIO annapara, He Bcerga odeBugHas onsa npeacrasuteneii dasbl
06BMHEHNA (N0 MPEUMYLLECTBY aHI/TI0CaKCOHCKMX HOPUCTOB), CXaTble CPOKM MPOBEAEHUS CMEeACTBEHHbIX

2 CwMm.: ApeHaT X. BaHanbHocmb 3n1a: lixmaH 8 Nepycanume. M. : Ckpuntopuym, 2021.

% Kak yTBepxJaeTcsi B HOBEMLLEH NCTOPUYECKOI NuTepaType, MPOHKS UCTOpPWUU Ha npolecce Nno Aeny MNeTaHa B 1945 rogy coctosina
B TOM, YTO W npeacefaTesibCTBYOWMA, U 06BUHWUTENb ObiNM [0 0CBOGOXAEHUA ®paHuuM ApbIMKA  BULLKCTaMK, a U3 BCeX
dpaHLy3CkMx MarucTparos, paboTaBlIMX B Cyfax Ha MOMEHT Hadana HemeLKo-hallncTCKOh okkynauum B 1940 rogy, TOMbKO
ofnH — IN. BywapaoH — oTkasasicsl NPUHATL NPUCATY Ha BEPHOCTb OKKYNauWoHHOM agMuHucTpaumn. Cwm.: Bypnakos A. H. MemaH.
lMocnedHul senukul ¢ppaHyy3. CM6. : Bnagumup Janb, 2022. C. 334.

4 HiopHbeprckuii npouecc: C6. matepuanos B 8 T. T. 1/ oTB. pea., aBTop npeaucn. A. M. PekyHkoB. M. : FOpua. nut., 1987. C. 148.

5 AccmaH A. JiuHHas meHb npowsio2o | nep. ¢ HeM. B. Xne6HukoBa. M. : HoBoe nuTepatypHoe 0603peHue, 2014, C. 259.
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[eNCcTBWiA, HEroToBHOCTb K COTPYAHMYECTBY CO CTOPOHbI MECTHOTO HacefleHus, MoCTpajaBLLEro
OT MeXAyHapoAHbIX NPecTynneHuii, n T. 4.5 Bce aTo cyllecTBeHHbIM 06pa3oM 3anyThiBaeT 06CTOATENLCTBA
[ena v NpensiTcTByeT YCTaHOB/IEHUIO UCTUHDI.

Takum 06pas3oM, NPaBOBOE CO3HAHWE /UL, COBEPLUMBLUMX MEXAyHapofHble MPecTynsieHusi, n3y4yeHo
ABHO HepocTaToyHO. OfHaKo HeKOoTopble WMelWuMecss fAaHHble, B TOM u4ucne yHAaMeHTaslbHoe
nuccnefoBaHve, MNpPoOBeAEeHHOE HUAepnaHACKUMK  KPUMUHOMOTaMK’, TMO3BOMSOT BCE XKEe YCTaHOBUTb
onpeAeneHHble KOpPPensiuuM Mexay XapaKTepoM COBEPLUEHHbIX 3/104esHuiA 1 gedekTamy npaBoBOro
CO3HAaHWSA, OT/IMYAOLWMMK MPECTYNMHUKOB 3TOrO0 poga OT /UL, COBEPLUMBLUMX OO6LLEYrofIoBHbIE [AE/NKTbI.
OcTaHOBMMCS Ha HUX Noapo6Hee.

1. Posib IMYHOCTU B MEXAHN3ME «CUCTEMHOW NPECTYMHOCTU»

MexayHapodHble NPEeCTYN/IEHMS, KaK NpaBuI0, XapakTepU3ylTCs MacCOBOCTbI, BOBMIEYEHHOCTbK B UX
COBEpLUEHME  3HAUMTENILHOTO unWcna Nofeid, onpedeneHHbIM  KOHTEKCTOM, COMYTCTBYHOLMM  UX
COBEpLUEHNI0 — LUMPOKOMACLUTABGHbIM MM CUCTEMATUYECKMM HanafeHWEM Ha rpaxkAaHCKMX NvL, B c/lyyae
NPECTYn/IeHNi A NPOTVB YENOBEYHOCTU WM HaMUYMEM M/laHa WAW MOAUTUKM WM KPYMHOMAacLITabHbIM
COBEpLUEHMEM NPV MNPECTYM/IEHNAX BOEHHbIX. BOT noyemy B KPUMWHOOTMYECKMX WUCCNELOBAHUAX
B OTHOLUEHUWM BOEHHbIX MNPECTYMN/IeHN/ A BCe Yallle WCNoMb3yeTcs TEPMUH «CUCTEMHAS MPECTYMHOCTb»
NN «MakKponpecTyrnHOCTb». Peub MAET 0 TOM, YTO, Kak nucan Hemeukuii yyeHblii T Erep, «npecTtynneHune
nHamempa oO6YyCNoBMEHO KOHMO/IMKTOM, B KOTOPbIA BOB/ieYeHO Bce o06wecTBo. CnegoBatesisHO, OHO
YyKNagablBaeTcsi B ONPefe/IEHHbIE M3MEHEHUS N COObLITUS, MPOMCXO4SALWME HA MakpoypoBHe. C 3TO TOYKM
3pEeHNst 3TO He AeBMaHTHOE, a KOH(POPMHOE NoBeaeHNE»®.

Poccuiickuii  yuyeHblit-mexayHapogHuk I W. Boryw  BblAensieT  criefywlolme 4YepTbl  CUCTEMHOM
NPecTynHocTK: 1) MexayHapoAHble NPeCTYN/IEHUS BCErAa HOCAT KOMMEKTMBHbLIA XxapakTep (Tak, B reHouug
1994 roga B PyaHfe no cambiM CKPOMHbIM MogcyeTam Oblav BOB/eYEHbl 60siee MWUAIMOHA 4YesI0BEK);
2) ANA Hee XapakTepHO CYLLEeCTBEHHOE «pasfefnieHne Tpyga» Kak no BepTukasiv (HavyasibHUK-NOAYNHEHHbIN),
Tak 1 N0 ropnsoHTanu (BOEHHbIW, nponaraHAMCT, XO3ANCTBEHHbIA pykoBOAMTENb U T.A4.); 3) UCNOMHUTENN,
TO €CTb JIMLA, HAXOASLIMECS Ha HUXKHEM YPOBHE «CUCTEMbI», ABMSATCS 3aMEHSeMbIMU, HO MPW 3TOM
Heo6XoAVMbIMIN YacTMM 0OLEro MexaHu3ama; 4) Ha/IMYecTBYET CBA3b MPECTYNMEHWIA C KONTEKTUBHBIMM
o06pasoBaHNAMKM  (KPYNHbIMX  KOpnopauusiMu,  NpaBswWMMX  NapTUSMK,  FOCYAapCTBOM B LLE/IOM);
5) BOB/IEYUEHHOCTb B COBEPLUEHNE MPECTYNNIEHN MOXET BblpaXKaTbCsl B aKTUBHOI WUAWM NaccuBHoW opme?;
6) 0COObIA «HOPMATUBHbIA KIMMaT» BHYTPU KOJIJIEKTUBHOTO 06pa3oBaHUsl, NPW KOTOPOM KPUMWHA/TIbHbIE
aKTbl HE HanpaB/ieHbl NPOTUB AENCTBYIOLWMX HOPM, @ HanpOTUB, OTBEYAIOT C/IOXKMBLLENCS NaTONOrMYECKOA
HOPMaTUBHOW CUCTEME, W, HAKOHELL, 7) B3auMHasi AenepcoHndUuKaLmsa NpecTyrnHUKOB U XepPTB CUCTEMHOIO
Hacunua®.

OueBngHO, 4TO MNOAOGHOTO poAa CUCTEMA «KOHTPOAMPYEMOro 6e33akoHus» (adrn.: controlled
lawlessness) cTaBMT 00WECTBO Meped BbIOOPOM: AUCTAHUMPOBATLCA WAW  MPUHATL  yyactue
B NPOMUCXOAALLEM, MOMbITABLUMCL K TOMY Xe CTaTb ero 6eHedouumapom? JllogMm OTBEYarT Ha 3TOT BOMPOC
no-pasHomy. OfHV NPeanoYnTaloT CKPbITLCS, yexaTb U3 CTPaHbl UM CKOHLLEHTPMPOBATLCS Ha CBOEI YacTHOWA
XKNU3HN.

Ho nocnepgHee ygaetcs B yC/10BUSIX HECBOOOAbLI Aasieko He Bcerga. Kak 3ametun B «McTtopumn ogHOro
Hemua» C. XadhHep, «4acTHbIi YenoBek Bce BpeMs B 060poHe. OH HMYEro He XO4ET, KpOMe Kak chepeyb To,
YTO OH CUMTAET CBOEW NIMYHOCTLIO, CBOE COOGCTBEHHOI MINYHON XU3HLIO U CBOEN TMYHOI YecTblo. Bce aTo
NMOCTOSIHHO NOoJBEpraeTcs HEBOOOPA3MMO GpyTasibHbIM, XOTS M A0BOSIbHO HEYK/THXUM aTakam CO CTOPOHbI
rocygapcrtsa... >KecToyaiwmmu yrpo3amu rocyAapcTBO A0OMBAETCS OT 4YacTHOrO 4esioBeka, YTobObl OH
npegasn cBouMx Apysei, MOKUHYN CBOK /I0OMMYHD, OTKasasics OT CBOMX ybexaeHuid 1 npuHan Obl apyrue,

5  Toppo6Hee cM.: AHTOHOB A.H. Tpe6osaHusi npoBedeHusi «3ghgheKmuBHO20 pacc/iedosaHusi» npecmynieHull U Hekomopbie
acriekmsl ux peasusayuu 8 cssi3u ¢ BOOPYXEHHbIMU KOHGb/IUKmamu /| MexgyHapogHoe npasocygune. 2015. Ne 2 (14). C. 99-113.

7 Cwm.: Perpetrators of International Crimes / ed. by A. Smeulers, M. Weerdestein, B. Hola. Oxford : Oxford University Press, 2019.

8 Lut. no: Harrendorf S. How Can Criminology Contribute to an Explanation of International Crimes? I/ Journal of International
Criminal Justice. 2014. Vol. 12. Ne 2. P. 233.

® 3pecb NpencTaBnsieTcsl BMOSIHE YMECTHbIM 06paTUTbCA K KOHLEMUMM MPOC/aB/IeHHOTO npodieccopa YHMBEpCUTETA MMEHM
l'ymbonbaTa, aBTopa poMaHa «4Tteuy» bB.LUnvHka. OH Bblgenser Tak HasblBaeMble «MEPBYI BUHY» W «BTOPYK BUHY». Mepsas
3aK/I0YAETCA B COBEPLUEHNN aKTUBHbIX AEWCTBWIA, HanpaB/eHHbIX Ha HaHeceHWe HEenonpaBMMOro YpoHa AWCKPUMUHMPYEMbIM
rpynnamM, BTOpas — B yMa/luvBaHUM M 3amMasiuMBaHUM MPOU3OLLEALLEro, a Takke B HepewuTesIbHOM YrosiloBHOM npec/iefoBaHnm
npecTtynHukoB. Cm.: Wnuuk B. Posb npasa 8 npeodosieHuu npowsiozo /I MamsATe 0 BoWiHe 60 net cnycts: Poccus, MepmaHus,
EBpona. M. : HoBoe nuteparypHoe o603peHue, 2005. C. 331, 332.

10 Boryw . W. KoHyenyusi cucmeMHol npecmynHocmu 8 Mex0yHapoOHOM y20/108HOM ripase |/ MixHapoaHa KpUMIHOMOrisA: cTaH i
nepcnekTuem: 36. O. : deHikc, 2010. C. 251-254.
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npeanucaHHble CBepXy... MOCBALLa/ Obl CBOW 4OCYT 3aHATUSAM, KOTOPble eMy OTBpAaTUTeNbHbI; M03B0/IAN Obl
ncnosb3oBaTh Cebs, CBOKW JIMYHOCTb B aBaHTHOpaX, KOTOpble OH He MpuemseT... U Mpu BCEM 3TOM
BbIKa3blBas1 Gbl HEYEMHbI BOCTOPr M GeckoHeuHyto GnarogapHocTb»™. MoaToMy AunemmMa, KoTopasi CTOUT
nepes CTPEMSALMMCS COXPaHUTb Ce6s1 YeNI0BEKOM, NOUCTUHE TparnyHa: «BHYTPEHHSAS aMurpaums» (kotopas,
Kak Mbl y6eauincb, TOXe He BCerfa BO3MOXHA) MO0 0Tbess 3a rpaHully.

Ho euwe 6onee cTpalHa yyacTb TeX, KTO pellaeT ocTatbCsi M MOWTU B YC/YXEHME HenpaBoOBOi
rocyfapcTBeHHOM cucteme. BOT 34ecb M OTKpbIBAeTCA Mosie A/19 Hay4dHOro Momcka: Kakoil moTuBauumeit
OBWXUMbI Takme nogm? Uem OHM pyKOBOACTBYHOTCS: KOPLICTONOOMEM M ngeanmaMmom? Hackonbko ganeko
OHWM MOTYT 3aiiT! B CBOEM CTPEMJ/IEHUM MOMMaTh «Kap-MTULy» ycrnexa 3a CYeT HecyacTbs ApYrMx? V1 MOXHO
N BEpUTb WX  packasiHA, Korga Ha  A/IMHHOW  UCTOPUYECKOA  AUCTaHUMM  HenpaBoBas
rocygapcTBeHHO-NPaBoBas CUCTEMA B KOHEYHOM UTOre TepPNUT Kpax?

OTBevas Ha nocnegHuii Bonpoc, 06paTvMca K MpUroBopy, MOCTAHOBIEHHOMY MO pe3ynbrataMm Masioro
(nocnepytoulero) HiopHbeprckoro npouecca Ne 9. B HeM cka3aHO: «TOoT, KTO AenaeT Bblbop B NoMb3y yyacTus
B NpeanpusiTuM, KOTOpoe MOXET OKOHUYUTbCS NMPOBa/IOM, AO/DKEH BblGUpPaTh MeXay TeM, UTOObl OTKa3aTbes
OT 3TOro NPeAnPUATUS, eC/IM OHO €My HEe HPaBUTCA, U TeM, YTOObl B HEM y4acTBOBaTb — U BbIUrpatb W/u
npourpatb B 3aBUCUMOCTW OT ucxoga... Apyrme —Te, KTO xpabpee, umenn 6o5ee BbICOKME MOPa/IbHbIE
NPVHUMMBI 1 OblIM 60/1e€ NMPUBEPXKEHBbI CTapbIM FEPMaHCKUM naeasam, — BOCCTa/IM U BbILN U3 XKECTOKOM
KNWKW... Y 3TUX NIIOAEN XBaTW/O XapakTepa, YTo6bl OTPMHYTh 60/bLLIOE 310, U TO, YTO 3TO ObIIO CBSA3aHO A1
HUX C PUCKOM W XepTBamu, He MOMEeLasio UM chenarb BblGop B MO/b3y AOCTOMHCTBA, CNpaBea/IMBoOCTA 1
yectn. Y obsuHaemoro (OT1To OneHpgopda. —A. E.) Toxe Oblla BO3MOXHOCTb BCTaTb B psAfbl TeX, KTO
oTKasasiCA yyacTBOBaTb B CTPOUTE/NLCTBE 34aHMSA 371a Nof PYKOBOACTBOM HemnpasedHOro BOX/s, HO OH et
He BOCMO/Ib30BasICH, a packasiHuie, KOTOPoe OH AEMOHCTPUPYET, NPULLSIO C/IMLIKOM MO3AHO...»*2,

B nocnegHue rogbl Ha 3anage ctasio hopMMpoBaTbCA 0co60€ HanpaB/eHWe Hay4YHbIX UCCefoBaHWUi,
HaxoAslleecss Ha CTblke KPVUMUHOMOIMU U  MEXAYHApPOAHOro npaBa — MeXAyHapoaHas KPUMWHOMOTWS.
B aToil cBA3N MOXHO OTMETUTb paboTbl K. AM6oca, A. Cmeiinepc, b. Xonbl, A. Honnkemnepa, HEKOTOPbIX
OpYyrMx aBTOpOB. Bce OHM MbITAlTCHA, XOTA WM KaxAblil NO-CBOEMY, YACHUTb MECTO MeXAyHapoaHbIX
NPecTYNHNUKOB B KPUMWHOMOIMYECKON knaccudmkauun. Beab cKoMb HW  Benvka BUHA rocygapcrsa
N KONNEKTMBHbLIX 06pa30BaHuin B CO3faHnM 06CTAHOBKN «CUCTEMHON 6e3Haka3aHHOCTU», NocnegHee CoBo
OCTaeTCcs 3a Ye/IOBEKOM, Aenawwym TOT WM WHOI Bblibop. Kak noguyepkumBasiocb B npurosope MBT
B HiopHGepre, «npecTynsieHns NpoTUB MEXAYHapPOAHOro NpaBa COBEPLUAKOTCA /I0AbMU, a HE aBCTPaKTHbIMU
KaTeropusiMmu, 1 TOMbKO NMyTem HakasaHusl OTAEe/bHbIX /1L, COBEPLLIALMX Takme NPecTynieHuns, MoryT 6biTb
co6/oeHbl YCTAHOB/IEHUS MEXAYHAPOAHOTo NpaBa»™>.

Ha cerogHAwWwHMIA AeHb NOTMKa paccy>XAeHUn KpUMMHOMOIOB BbIFAAUT cneayowmm obpasom. Yenosek
cam no cebe He MaoX M He xopow. OH, HECMOTPS Ha BHYTPEHHWUI CTEPXEHb, UMEILLMIACA Y Kaxaoro,
BO MHOTOM TakoB, Kakum ero hopmMmpytoT BHELLHWE 06CTOATENNbCTBA (0 CTENEHU UX B/IUAHWUS, UMNULUTHOM
WNW 3KCMIMUMTHOM Xapaktepe, dpata/lbHOCTU A1 Ye/I0BEYECKOW CyAbObl M T. . MOXHO AMCKYTUPOBATh).
B nto6om cnyyae, HUKTO He poxAaercs caguctoMm unu reHouupapvem. CrefoBartesibHO, eCTb OCHOBaHMS
roBOpUTb 0 (heHOMeHe «06blUHbIX /lofAei B HeOBbIYHbIX 0GCTOSATENBCTBAX»M. K uncny nocnegHux, Kak Mbl
yXe YNnoMUHanM, OTHOCUTCSH PEeXUM «KOHTPONIMPYEMOTO 6€33aKOHUS», CIOKMBLUMIACA B TOM WM VMHOM
rocygapcrse B onpegeneHHblii NCTOPUYECKUIA nepvog (B F'epmaHuu B 1933-1945 .,
CCCP —1917-1986 rr.'®, HOrocnasun — 19892000 IT. 1 T.4.). B cBol0 ouepefdb, 3TOT PeXum 06s13bIBaET
MHAMBMAA MNOBUHOBATLCSA CBOUM PACMOPSHKEHMSAM, HEpeako BecbMa JasileKMM He TOMbKO OT NPaBOBbIX
MPVHUMMOB, HO W  3/IEMEHTapHbIX  CO06paxeHuih  mMopanm  (DeHOMEH  «MnpaBOHapyLLALEro
3aKoHogaTenbCTBa»). [lyTem oTAauM MPSIMbIX MPUMKA30B WU  NOACTPEKATe/IbCTBa K COBEPLUEHMHO
NPeCTyn/IeHN Takon Pexum CTPEMUTCA SOCTUYb NOCTAB/IEHHbIX LieNei, BTArMBas B CBOK OpPOUTY Kak MOXHO
6onblUe Naen, Kotopble, He Byab 3TOr0 pexunma, HMKorga 6bl He BCTYNW/M Ha NyTb MACCOBbIX 6€33aKOHUNA,

1 XadgHep C. Micmopusi o0Ho20 Hemya | nep. ¢ Hem. H. Ennceesa. CM6. : M3a-8o W. Nlumbaxa, 2022. C. 7, 8.

12 LT, no: Aasug, 3. MpuHyunsl npasga BoOPYXEHHbIX KOHGAukmMos. M. : MKKK, 2011. C. 951, 952.

13 HiopH6eprckuii npouecc: C6. matepuanos B 8 T. T. 8. / cocT., aBTop npeaucs., oTB. peg. H.C. /lebegesa. M. : fOpug. nut., 1999.
C. 609.

14 Smeulers A. Perpetrators of International Crimes: Towards a Typology /| Supranational Criminology: Towards a Criminology of
International Crimes / ed. by A. Smeulers, R. Haveman. Intersentia, 2008. P. 234.

5 MocTtaHoBneHne KoHcTUTyuMoHHoro Cyaa Poccuiickoit ®egepauym ot 30 Hosopss 1992 roga Ne9-M «Mo geny o nposepke
KOHCTUTYUMOHHOCTM Yka3oB [lpe3sngeHta P® ot 23 asrycta 1991 roga Ne79 «O npuOCTaHOBNEHUN [EeATeNIbHOCTU
KommyHucTnueckoit naptum PCOCP» ot 25 asrycta 1991 roga Ne90 «O6 wmywectBe KMCC n KoMMyHWCTMYECKOW napTum
PC®CP» o1 6 HOs6ps 1991 roga Ne 169 «O gesitenibHocTn KMCC n KM PCPCP», a Takke 0 NpoBepke KOHCTUTYLMOHHOCTK KIMCC n
KM PCOCP».
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a ocTtasimcb 6Gbl B POMM  pecnekTabesbHbIX OTLOB CEMEWCTB, MPUMEXHLIX Ha/OroniaTenbLyKoB
¥ BNagenbLeB HEABMKMMOCTW™,

EcTecTBeHHO, He CTOMT BrnajaTth B ApYrylo KpaiHOCTb U paccMaTpyBaTh MEXAYHapOAHbIX MPECTYNHUKOB
KaK MacCWBHbLIX XXEPTB CUTyauuu, [AOCTOMHbIX CKOpee COYyBCTBUS, a He ocyxaeHus. [MoBTOpUMCS:
OKOHYaTeslbHbIli BbIGOP Bcerga OCTaeTcsi 3a 4Ye/lOBEKOM (KpoMe, pasyMeeTcs, C/lyyaeB MpsiMoro
MPUHYXAEHNS K COBEPLUEHNI0 BOEHHbLIX NPECTYM/EHWI N0 QOPMY/e «UIN-UN», YTO UMESI0 MECTO B Crlyyae
ynomumHaBLlerocsi paHee [l. paemMoBuya). B NpoTMBHOM criyyae, NpuAaeTcs NpUiT K HEeyTewwuTelbHOMY
BbIBOZY, 4YTO MOYTM BCE Mbl — MOTEHUMAsIbHbIE MEeXAyHaponHble MPecTynHWKU. WM ecnu, Kak nucana
X. APEHAT, HEKTO B 3a/le Cyfa 3asiBUT, YTO OH 6blJl BCEro /UL BUHTMKOM B CUCTEME, EMY HEMEAJIEHHO
3afa4yT Crnefylolmii  Bonpoc: «A Modemy, C Ballero MO03BOMIEHUS, Bbl CT/IM 3TUM  BUHTUKOM
WU NPOAO/MKMAN UM BbITb MPY TaKUX 06CTOSTENLCTBAX?»

Kak 6bl TO HM OblIO, CMOXWBLUMECS Peasii BXOAST BO B3aMMOAENCTBME C Tpemsi Haubonee
pacnpocTpaHeHHbIMK  CoupasibHbIMKM - TUMAaMK: 1) 3aKOHOMOCAYLIHBIMY - FpaXaaHamMu, KOoTopble GbICTPO
afanTVpPYOTCS K U3MEHSIIOLWMMCS YC/IOBUSIM, OTHOCUTE/IbHO YCMELUHbl U CYMTasIMCh 3aKOHOMOC/YLUIHbIMM
elle A0 HACTYNNeHNs! apbl 6e3HAKA3AHHOCTU; 2) HEKUM «MOTPaHUYHbIM>» TUMOM, TO €CTb I0AbMM1, KOTOpbIEe
MeHee YCMeLlHbl, YeM MNpUHaZ/exalime K NepBoii KaTeropun, MeHee YAOBMETBOPEHbI 3aHMMaeMbIM
B 0OLLECTBE MOIOXKEHMEM, a MOTOMY BUAAT B TSHKE/O/i OGCTAHOBKE HE CTO/IbKO HOBblE PUCKM, CKOJIbKO
BO3MOXHOCTW «COLIMANILHOTO NMddTa» 151 ceGs 1 UYNeHOB CBOEi CeMbW, U, HakoHel, 3) 3aKkopeHesbIMU
NpecTynH1UKaMu, KoTopble Bcerga Gblin He B /lafilax ¢ 3aKOHOM U B CWJ/Ty 3TOr0 MOCTaBU/IN CBOM NPECTYMHbIe
HaKMIOHHOCTU Ha CAYX6Yy HeAeMOKpaTUYeCcKoMy PexuMy, WUCMOob3ysl PUTOPMKY MPaBsLEero pexuva
Kak dpopmasnibHoe 060CHOBaHNe CBOMX AeicTBuMiA'e,

Kakum )xe 06pasomM HebGnaronpuaTHble YCMOBWS, CO3A4aHHble aTMocepoil 6e33akoHUsi, BAWUSIOT
Ha 0603HaYeHHble TUNakn? CNoco6CTBYIOT /I OHWM BO3HUKHOBEHWIO HOBbLIX NMCUXOTUMOB W/IM KOPPEKTUPYIOT
B ONpeaeneHHoM HanpaBieHun yxe uvetolmecs? UTo MoXeT coobLUmMTbL Ham 06 3ToM cyaeGHas NpakTuka,
thopmupytoLascs opraHaMmn MeXAyHapoAHO YrooBHON ocTULmMn? O6patuMcst K aHasInsy aMNMpUYecknx
[aHHbIX.

2. CoumanbHo-gemorpadguueckas xapakTepucTuka MexayHapoaHbIX NPeCcTynHUKOB

Mpexpe 4Yem MepelTM HEMOCPEACTBEHHO K COUMasibHO-AeMorpadmyeckum nokasarensiM, YMECTHO
npoaHaM3nMpoBaTb paccnefoBaHnsa, Befylimeca opraHamu MeXxayHapoAHOro YrosioBHOrO npasocyans,
C TOUKM 3peHUst TOro, NPeCTYMHWKM Kakoro YpOBHS Yalle BCero nonajalwT B UX opbuty. B 3Toii cBS3u
XapakTepHO nosiHoe HauMmeHoBaHMe MBT B HiopH6epre — MexayHapoaHblii  BOEHHbIA  TpubyHan
Ans cyae6Horo npecnefoBaHna U HakasaHWs rNaBHbIX BOEHHbIX MPECTYNHMKOB €BPOMNENCKMX CTPaH «OCu».
Mpn 3TOM nof, «rNaBHbIMW BOEHHbIMU MPECTYNHUKaMW» UMEeNNCb B BUAY Te, Ybl MPECTYN/IeHNs, KaK Oblfio
CkazaHO B MockoBckoli geknapaumn 1943 roga 06 OTBETCTBEHHOCTU TUT/IEPOBLEB 3a COBEPLLEHHbIE
3BEpCTBa, «He CBA3aHbl C ONpefefieHHbIM reorpaduyeckum MecToM W KoTopble OyayT HakasaHbl
COBMECTHbIM peLleHVeM MPaBUTENbLCTB-COIO3HMKOB»®. B pe3ynkTate Ha ckambe NoAcyAuMbIX B HiopHGepre
oKasanmchb BbiCcLLME pykoBogutenu peiixa (FfepwuHr, lecc, hoH Pnb6eHTpon un gpyrue).

OpHako mogenb HiopHbepra He TunuyHa, MOCKOJbKY cyaebHOMy npoueccy npejwecrtsoBasia nobesa
COH3HUKOB BO BTOpOI MMPOBOIi BOVHE M yCTAHOB/EHWE MOIHOTO KOHTPO/IA Haj NoBepXeHHol MepmaHuneii.
JeaTtenbHOCTb nocneayowmx MexayHapoaHbIX YrofoBHbIX CYAO0B U TPUOYHAIOB MpoTekana yxe B MeHee
KOMCDOPTHBIX YC/IOBUAX: 3a4acTyl0 OHU CTA/IKUB&/IUCL C OTKPOBEHHbIM CabOTaXeM CO CTOPOHbl MECTHbIX
9mT. Tak, 6biBwmii Mpokypop MTBKO u MexayHapogHoro TpubyHana no Pyange (manee — MTP)
K. genb MNMoHTe B MeMyapax 6e3 OOGMHAKOB Mpu3Hanacb, YTO pasfesieHne 3aHMMaeMOWN el [O0/MKHOCTU
Ha aBe, npomusoweawee B 2003 roay, U HasHauyeHMe Ha ee mecTo B MTP 6onee noknaguctoro X. fnnoy
O6blI0  CBSA3AHO C JaB/eHueM oguUMabHOro  Kuranu, YCWIMBLUMMCA MOCAe  MOMbITKU  MpUB/EYb
K OTBETCTBEHHOCTM npe3ugeHTa PyaHab! M. Karame®,

16 CraTucTuyeckue fAaHHble MOATBEPXAAOT ckaszaHHoe. Tak, 72% BCEX CYAMMbIX 33 BOEHHble NMPecTynneHus B 1945 rogy 6biu
XEHaTbIMU JII0AbMM, NOYTU BCErga, B HELa/IEKOM MPOLUIOM, FOCYAAPCTBEHHBIMU CYXaLMMK, BEPYOLMMUK (XOTA NpoTecTaHTamm
yalle, Yem KaTtofiMkamun) U NPOUCXOANAN M3 ObIBLUMX HEMELKUX TeppuUTOpUiA WK MOrpaHuyHbIX 3eMenb. CM.: MaHH M. TemHas
cmopoHa demokpamuu. CIM6. : Mutep, 2023. C. 368.

17 ApeHaTt X. OTBETCTBEHHOCTb U CyxaeHue / nep. ¢ aHrn. [. ApoHcoHa, C. BapauHoii, P. lynsesa. M. : 3a. UHcTuUTyTa lMaiigapa,
2014. C. 63.

18 Smeulers A. Op.cit. P. 237.

19 HiopH6eprckuii npouecc: C6. matepuanos. B8 1. T. 1. C. 106.

2 MoHTe K. genb, Cyaetny Y. Oxoma. 51 U BOEHHbIe npecmyrnHuku. M. : 9keMmo, 2008. C. 368-397.
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MosTomy Yalle opraHbl MexAyHapoAHOro YronoBHOr0 NPaBOCYANS BbIHYXAEHbl «A0BO/IbCTBOBATLCA»
pykoBoAMTENSAMWU cpefHero 3BeHa U faxe psAgoBbIMU WCMOMHUTENSMW, BblAA4YM KOTOPLIX ropasfo fnerye
[06GUTLCA OT HaUMOHa/IbHbIX BNAcTei, HeXenn ObIBLUMX MUHWUCTPOB WU [f1aB rocyaapcts. Ha topuanueckom
C/IEHre TakKol KOHTUHIEHT MPOHWYHO MMEHYETCS «MEIKOW pblOeLUKo». Apyaiilumm NprMepoM 34eCb MOXET
CNYXWUTb MNpakTuka MexayHapoOHOro YronoBHoro cyga (fanee — MYC), KoTopblid 3a  6osee yem
OBafLLaTUIETHION [eATeNlbHOCTb, MNPW3Ha/s BUHOBHbIMU /Wb NATb YeNOBEK, OTHOCUBLUUXCA CKopee
K MpecTynHukam cpegHei pyku (KoHronesubl JlybaHra, Katanra, HtaraHga, ans-Maxgu ns Pecny6nvkmn Manu
1 OreeH 13 Yranabl)®. CnpaBegnnBoCcTy pagy OTMETUM, UTO «KpynHas pbi6a» B Nnue GbiBLUMX NPE3NaeHTOB
KeHum Y. Kennatbl nnm Kot-g'ViByapa A. F6ar6o Takke npecnegosanace MYC, ogHako oHM 6b11m onpaBgaHbl
no pesysnbraram NPoBefeHHbIX CyAebHbIX pa3bupaTenscTs.

Brnipouem, He O6ygeM nucaTb naHopamy MeXAyHapoAHOro YrofoBHOIO MNPaBOCYANS WUCKHOUUTENBHO
YepHbIMK YepHWnamu. JoctatouHo npusectn B npumep MTEHD, KOTOpbIA HauuHasica C pacc/iefoBaHus
NpecTyn/ieHnit GbIBLLErO MHCTPYKTOPa MO Kapate B NpoBuHUMasbHOM Kosapaue [. Taguua, a 3aBepLunscs
npoweccamu B oTHowweHun C. Munowesunya, A. FfotoBuHbl, P. Mnagnua, P. Kapagxuya, P. XapagnHas un nHbIx
pykoBoauTenel BbiCLLEro YpoBHS. He 3psa nepsblli MNpokypop MTBHO P. FonactoyH nto6un noBTopsiTh: «Mbl
3/1eCb HE A5 TOro, YTO6bI CyANTb Taauueli»?.

WTtak, ecnn 6patb 3a Touky otcuyeta 1945 roa, 1o 94,7 % OCyXAEHHbLIX MO NPUroBopy HIOPHOEPIrCKOro
TpubyHasnia 6bI/IM PyKOBOAMTENAMU BbICLLETO 3BeHa (MCKUeHne cocTaBnset nponaraHaucT HO. LWTpelixep).
[ns Tokumiickoro TpubyHana, MTBHO n MTP aToT nokasatesnib coctasun 100, 11 n 27,8 % (Bkntoyasi 6biBLIETO
npeMbep-muHucTpa XK. KambaHay) cooTBeTcTBeHHO?®. Jlio6onbiTHO, YTo B MTP 13 gBaguatv usieHoB
pyaHAMIACKOro NnpaBuUTeNbCTBa, NPOTUB KOTOPbIX ObI/IN BbIABUHYTHI 06BUHEHNWS, ABEeHaAUaTb OblN NPU3HaHbI
BMHOBHbIMW, LLIECTb OMpaBAaHbl, B OTHOLIEHUN OAHOIO YenoBeka 06BMHEHMA OblM 0TO3BaHbl U elle OAuH
CKpblBaeTcsi OT npaBocyansi?*. BbICOK MPOLEHT OCYXAEHHLIX pykoBoauTeneid B CrneuvasibHOM cyde no
Cbeppa-/leoHe (ganee — Cneucya) — 88,9 %; cpeam HUX 6bia1 1 GbIBLUMIA NPe3NAEHT cTpaHbl Y. Telinop. U
3TO He C/lyyaiHo, NocKosbKy B YcTaBe Crnelcyfa ckasaHo, YTO OH NMOJITHOMOYEH OCYLUECTBNATL cyaebHoe
npecnefoBaHne L, KOTOpble HEeCcyT HambOosblUyld OTBETCTBEHHOCTb, BK/KOYas NUAEPOB, KOTOpble npu
COBepLUEHMN MpPecTynieHnii CTaBunn Mog, Yrposy YCTaHOB/MEHWE W OCYLLECTB/IEHWE MUPHOrO npouecca
B Cbeppa-/leoHe (ctatbs 1). B YUpesBbluaiiHbix cygebHbix nasatax no Kambompke fBOE 13 TPEX OCYXAEHHbIX
6blN GbIBLUMMU NPEMbEpP-MUHUCTPaMu. HakoHeu, B CrneyunanbHbIX CyAebHbIX nanatax no Kocoso ceivac
CNyllaloTca OOBMHEHWS MPOTMB 3KC-Mpe3vgeHTa HenpuaHaHHOM pecnybnvkn X.Taum u  3Kc-cnvkepa
napnameHTa K. Becesnu.

Cpean pykoBoguTeneli cpegHero 3BeHa (HavaslbHMKOB CTPYKTYPHbIX nodpasfeneHuii MUHWUCTEPCTB,
pykoBoauTeneidi CMW, KOMaHOMPOB TaKTUYECKOrOo YpOBHA) Ha HiopH6eprckom npouecce  6ban
ocyXfaeHbl 5,3 %, Ha ToKuMiACKOM — HU ofgHoro, B MTBKO — 28,4 %, B MTP — 60/blue MNOMOBUHBI,
aB Creucyae — 11%?°. B UpesBbluaiiHbix CyAe6HbIX nanatax Mo Kam6omke [0M8 OCYXAEHHbIX
pykoBoauTenen cpegHero ypoBHa coctaBuna 33 %. HecMoTps Ha CTO/b BbICOKWI MPOLEHT, No hakTy peyb
NAEeT BCEro NuLlib 06 0AHOM U3 TPEX OCYXAEHHbIX — Hauda/lbHMKE TIopbMbl S-21 KaHr Kek Vey.

HakoHel, psagoBble MCNOHUTENN MeXAyHapoaHbIX npecTynieHnii B HiopHbepre, Tokmo, MYC, Cneucyae
1 nanatax no Kambomxe BOBCE He NPUBMIEKA/IUCL K OTBETCTBEHHOCTU, @ B MTBHO, MTP n rubpugHom cyae
no BoctouHomy Tumopy Ux aons coctaBuna 45,7, 18 n 35 % COOTBETCTBEHHO?. 3TO 0GLACHAETCHA TEM, UTO
HiopHGeprckmin 1 Tokuiicknii  TpubyHasibl  M3HaYa/lbHO  3a4yMbIB/IMCb KaK CyAbl HaZj BbICLUAMM
pyKOBOAWTENSAMY, BBEPrHYBLUMMY YE€10BEYECTBO B MyUnHy BTOpoit MnpoBoii BoiiHbl. MYC aelicTByeT, ncxoas
13 NpUHUMNa KOMM/IEMEHTapPHOCTHN, COrMAacHO KOTOPOMY OH AO0MOSHAET HauoHasIbHble CUCTEMbI YTO/IOBHOTO
npasocyaus (ctatbs 1 Pumckoro ctaTtyTa), a noToMy psgoBble UCMONHUTENN, Kak NpaBunio, nonajalT B CETU
HauunoHasnibHoi ®emuabl. Kctatu ckasaTb, nepBoro o6suHsemoro B MYC —T. Jly6aHry — A0/DKHbI Obln
cyanTb B KOHro, ogHako oH 6bin1 nepedaH B [aary nog gasneHnemM xapmuamarumydoro J1.-M. Okamno, GbiBLIErO
Toraa MNpokypopom MYC 1 3aMHTEPECOBaHHOrO B TOM, 4T06bl Cyf HaKoHel, Hadan paccMmaTpuBaTh gena no

2l Mogpo6Hee cm.: Ferdinandusse W., Whiting A. Prosecute Little Fish at the ICC // Journal of International Criminal Justice. 2021.
Vol. 19. Ne 4. P. 759-781.

2 Hazan P. Justice in a Time of War. Texas : Texas A & M University Press, 2004. P. 57.

#  Smeulers A., Hola B., van den Berg T. Sixty-Five Years of International Criminal Justice: The Facts and Figures // International
Criminal Law Review. 2013. Vol. 13. P. 26.

2 |dem. Perpetrators of International Crimes. P. 58.

2 |bid. P. 26.

26 Ibid.
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cyllecTBy?’. UTo kacaetcs UpesBblvaliHbIX cyaeGHbIX nanat no Kaméomke, To Te, uctpatue 330 MUI/IMOHOB
ponnapos CLUA 1 ocyamB Bcero NUWb TPOUX YesioBek, Nnokasasiv cebdst Heap(hekTUBHbIM TpUbyHasioMm.
Heckonbko no-mHomy 6bla1 OpraHM3oBaH rMbpuaHbIiA cyn no BocTouHoMy TUMOPY, akKTUBHO MPUB/EKaBLUNI K
OTBETCTBEHHOCTU PSA0BbIX UCMOMHUTENE, HO NOTEPNEBLUMIA HEyAauy, KOrga peydb Lia O «KpYMnHOW pbibe»,
Hanpvmep, o reHepasie BupaHTo, KOTOPOro VIHAoOHE3Ns oTKaszanachk BblaaTb cyay?.

Mepeligem Tenepb K MOMNOBO3PACTHbIM M WHbIM Xapaktepuctukam. Tak, 99 % Bcex OCYXAEHHbIX
opraHamy  MeXAyHapo4HOrO Yro/IOBHOrO MpaBoCyAus Oblan  MyXYMHaMu. VI3BECTHOE WUCKIYeHne
COCTaB/IAT VWb BUue-npesngeHT Pecnybnukm Cepbekoit b. MnaBwmny — nepsas XeHWUHa Ha cKambe
nogcyaumbix B laare, 1 MUHUCTP MO Aenam cembin 1 Mosnogexun Pyanapl . Hupamacyxyko, npuroBopeHHas
K MOXWU3HEHHOMY 3aK/IHOUYEHUI0 U CTaBlias MEPBON XXEHLUMHON, KOTOPOI Oblan NpenbsBieHbl 0GBUHEHUS
B reHoumge. CpegHuili BO3pacT MpecTynHWKa, nonasliero B OpbuTy MexAyHapoAHOro npasocyaus, Ha
MOMEHT COBepLUeHNs NpecTynieHnii coctasnset 40 net. 9Ta umdpa coBnagaet, B YHaCTHOCTU, CO CPEeAHUM
BO3pacToM OOGBUHAEMbIX B MeXAYHapOAHbIX YrofloBHbIX TpubyHanax ad hoc (MTBIO n MTP). /luua 6onee
CTapLuero Bo3pacrta, OTHOCUBLUMECS K MONUTUYECKO anuTe, npeactanv nepes HiopH6eprckum n TOKUACKUM
TpubyHanamu, rge cpefHuin Bo3pacT 6bi1 48 M 57 NeT COOTBETCTBEHHO. B Lenom B MeXAyHapoLHOM
YrO/IOBHOM NpaBoCyoun  OEeWCTBYET KOpPpensuus, CorfacHO KOTOpol 4em 6osiee BbICOKOTO YPOBHS
«KNMeHTenna» Toro WM MHOro TpubyHana, TeM cTaplle cpefHuii Bo3pacT 06BMHSEMbIX. HanpoTus, caMbim
MonoAbiM Obi1 17-1€THMI 06BMHAEMBI B TMOpPUAHOM cyge no BocTouHoMy Tumopy, KOTOPOMY B MOMEHT
COBEpPLUEHNS NPECTYM/IEHNA UCNO/THUAOCL Nuwb 14 net. B pesynstate OH 6bis1 NPUrOBOPEH K OAHOMY rogy
nvweHnsa ceoboapl 3a yOUInCTBO.

B aTOM acnekTe cO 3Ha4MTeNbHbIMW TPYAHOCTAMMU CTOMKHYNCS Cneucys, UMEBLUWIA Ae0 C MHOXECTBOM
AeTeli-congat B Bo3pacTe oT 15 go 18 net. MeHepanbHblii cekpeTapb n CoBeT BesonacHoctn OOH paxe
6b1I BbIHYXXAEHbI BbICTYNMUTL C COBMECTHbIM 3asB/IEHWEM, B COOTBETCTBUM C KOTOPbLIM, MO WX MHEHMIO,
TakMX MPEecTyMHUKOB LieNiecoobpa3Ho He MpuBfekaTb K YrojIoBHOW OTBETCTBEHHOCTM B npoueaypax
Crieucyna, a «npornyckaTb» 4yepe3 HecyfebHyto Komwmccuio npaBfbl M NPUMUPEHUS, (DYHKLMOHUPYIOLLYIO
Mo NpuHUMNY «npaBaa B 06MeH Ha npaBocyaue»®. B COOTBETCTBUMM C HUM JIMLIO OCBOBOXJAeTcs
OT YrO/IOBHOW OTBETCTBEHHOCTU WAN NPUIOBApPMBAETCH K HE3HAUYUTENIbHOMY CpOKY, €C/n  Ccornacutes
CBUAETENLCTBOBATL Nepes 06LeCcTBEHHOW KOMUCCKENR, COCTOSILLEN U3 aBTOPUTETOB Hauuu U NPU3BaHHOW
COCTaBUTb OOBLEKTVBHYIO KapTVHY NPOM30LLEALLETO.

BmecTe ¢ Tem 3TO He CHUMMAaEeT MOJIHOCTbI Npobnemy pgeteii-congar. OHa NO-MPEXHEMY aKTyasibHa
ON5 MeXAyHapoAHOro npasocyaus, B YacTHoCTM MYC, B KOTOPOM NocnedHwin no BpemMeHn 06BUHUTESbHBII
npuroBop 6bin BbiHeceH B 2021 rogy B OTHOWeEHMM 6oeBuKa YraHauinckoin «locnogHein apmun
conpotusnieHns» . OreeHa. Kak U3BeCTHO, OH elle B 9-1eTHEM BO3pacTe Obl/1 NOXULEH NpeacTaBuTeNs MU
Ha3BaHHOW BOOPY)XXEHHOW FPYyNMMPOBKM M NOCTaBfeH nof pyxbe* . Mo3ToMy HeT HUYEro yAMBUTENLHOMO
B TOM, YTO B X0fe cyfebHoro pasbuparenbcTBa afaBokaTbl OrgeHa NbiTaInMch anessimpoBarb K MUI0CeEPANIo
cyfaen, npeanaras HasHauMTb €My HakasaHue no oTObIToMy nog cTpaxein (OrBeH Haxoaunacs B THOpbMe
c 2015 roga), MoABEPrHYB €ro BNOCMeACTBUM TPaaMUMOHHOMY A1 €r0 poAuHbl puTyany Mato Oput
1 NpefocTaBMB BO3MOXHOCTb NMPOAO/IKUTL peabunntauuio ¢ ceMbein Ha chepme®,

B Takmx cnyyasdx nepes opraHamu MexAyHapoAHOro YrosioBHOIO nNpaBoCyAWMs BCTaeT AunemMma:
nnbo fencTBMTeNbHO Nepegasatb NOA06HbIE Aesla KOMUCCUSIM NPaBAbl M NPUMUPEHNS, TGO yCTynaTb CBO
IOPUCOMKLMIO HAUMOHa/TbHLIM CyfaM, rae 3aTeM OHW 6yayT paccmarpvBaTbCs MO npaBuiaM HBEHabHON
locTMumMn, NMbo caMocToATeNIbHO paspeluarb 3TU Aena no AOCTMKEHNI0 06BMHAEMbIMU BO3pacTa Yrof10BHOM
OTBETCTBEHHOCTU (B MYC —c 18 nieT no ctatbe 26 PUMCKOro ctaryta) Npu ycnoBMKn, YTO COBEPLUEHME UM
npecTynsieHnii NpoAoMHKasiock 1 Nocse HacTynneHus 18-neTHero Bo3pacra.

foBopss 06 ypoBHe o06pa3oBaHMsA, OTMETMM, 4YTO 30€eCb amnauTya KpaiHe Lupoka: OT AoKTopa
. ®paHka, npe3ngeHTa [epMaHCKOi akagemun npasa, NPUrOBOPEHHOro Ha HiopH6eprckom npouecce
K CMEpPTHOI Ka3HM 4yepes3 MnoBelleHne, A0 6e3rpaMOTHbIX KPECTbsH, YbM Aena pasbupan rmopuaHbiii cyq,
no BocTtoyHOMY Tumopy. 3HauuTesNbHbI NPOLEHT He BafewLWwmx rpaMoTolr Habnwganca u cpegu

2 |labac Y. «llopoez cepbe3Hocmu» 8 Pumckom cmamyme MYC /| MexayHapoaHOe YrofioBHOe MpaBOCyAMe: COBPEeMEHHbIe
npo6nemsl / nog pea. I. N. Borywa, E. H. Tpukos. M. : MulM, 2009. C. 295, 296.

2% Smeulers A., Hola B., Berg T. van den. Op.cit. P. 28.

2 Ibid. P. 32.

30 Branch A. Dominic Ongwen on Trial: the ICC’s African Dilemmas // International Journal of Transitional Justice. 2017. Vol. 11.
Ne 1. P. 38.

81 |CC. Situation in Uganda in the Case of the Prosecutor v. Dominic Ongwen. Sentence. 6 May 2021. §18. URL:
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2021_04230.PDF (gata o6paweHusi: 12.04.2023).

82 Stahn C. A Critical Introduction to International Criminal Law. Cambridge : Cambridge University Press, 2019. P. 316, 317.
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YUYacTHUKOB leHoumaa B PyaHfe, oflHako WX Aena, Kak npasBwuio, paccMaTpuBa/IMCb HA MECTHOM YpPOBHE
cyJamu rayava.

3. Tunonorna mexayHapoAHbIX NPecTynHUKOB

Bonpoc 0 NMYHOCTHBLIX TUMNax MeXAYyHapoAHbIX MPECTYNHUKOB OTHOCUTCA K 4YUC/ly Haubosiee C/OXHbIX,
NMOCKOMIbKY HaxoguTCs Ha CTbIke COBCTBEHHO npaBa U MCUX0NO0rMYecKolr Hayku. Paj aBTopoB, Npexae BCcero
. B. OnbluaHcknii, NOAXOAAT K €0 PELUeHN0 C NPYBbLIYHON UCC1e0BaTeNIbCKON ONTUKON, YBA3bIBAA TUMbI
JINYHOCTU C TUMaMK TemnepameHTa (Xonepuk, MenaHxonvk 1 T. 4.)*. OgHako Takasi Knaccudguvkauusi, BrosiHe
YMECTHas B NMCUXO/IOTMYECKO NuTepaType, Masio YTO MOXET AaTb pucTy. B To e BpeMs MexaHnyeckoe
pasgeneHve Ha MNPecTynHUKOB BbICLUEro, CPeAHEro M HWU3LEro 3BeHa TOXe BO MHOrOM HOCUT YC/IOBHbIi
XapakTep ¥ He YUNTbIBAEeT TeX HEMOBTOPUMbIX YEPT SIMYHOCTU, KOTOPbIE AAlOT HAM BO3MOXHOCTb YTBEPXAATb
0 CyLLLeCTBOBaHMM 0COBOro Tuna NpecTyrnHUKOB, N0 CBOEMY MOBELAEHWUIO U HAMPAaB/IEHHOCTM JIMYHOCTUN PE3KO
OT/IMYAIOLLMXCA OT OCTa/IbHbIX MpeAcTaBuTenieli KpMMUHaNLHOIO MuUpa. Bonpoc BOMpoOCOB: UMEeM /M Mbl
0eN0 C HEeKMM YHUKasIbHbIM TUMaXOM, BCTPEYaloWMMCHA OTHOCUTENIbHO pPefko, Hanpumep, TOMbKO B
nepenioMHble 3NoxXu, Uan xe NobOI YesoBeK, Kak YTBEPXAa/I0Ch Bbille, MOXET CTaTb MeXAyHapoaHbIM
NPecTyrnHUKOM?

Mano KTo 3HaeT, 4To ewe B 1946 rogy, nocne nopaxeHns FepmaHum BO BTOpoi MMPOBOW BOIiHE,
B aMEPUKAHCKOW 30He OKKynaumu Obls1  NPUHAT  cneunasbHbil  3akOoH «O6 0cBOGOXAEHUN OT
HauMoHasl-coumanusma u mMuauTapuaMa» (gasiee — 3akoH Ne104). Ha ero ocHoBaHMM B KakAoi
dhenepancHoii 3emsie 6b11M Co34aHbl «KMUHUCTEPCTBA NOIMTUYECKOrO OCBOBOXAEHUS», & B KaKAOM ropoe v
OKpyre — cyfge6Hble TpubyHasibl M anennsuMoHHble TpubyHanbl N8 nepecmoTpa pelleHuid. Mo HoBbIM
npaBunam Kaxgablii HeMeLl, AOCTUrWnA 18-neTHero Bo3pacTa, AO/HKEH Obl/ 3aperncTprpoBaThbCs, 3ano/iHUTb
noapob6Hy0 Guorpadinyeckylo aHkety M MpoiTu npouenypy nposepku. CyaebHble TpubyHaulbl Kak pas3
N MPUHYMaIN peLleHns O NPUYUCTIEHNN 3aperncTpupoBaBLUNXCS K OOHOW U3 NATW KaTeropuid, ¢ Kaxaon uns
KOTOPbIX Obl/IM CBA3aHbl ONpeAeneHHble 0bpemMeHeHus: 1) rnaBHble BUHOBHbIE; 2) BUHOBHbIE (aKTUBMUCTHI,
MWIUTaAPUCTbI, MU3BNEKaTenn npuobinKn); 3) HE3HAYMTE/IbHO BWHOBHbIE; 4) MONYTYMKM W 5) HEBUHOBHbIE.
Peructpaums 6blna ogHUM M3 YCNOBWIA Bbl4aun NPOAYKTOBbLIX KAPTOYEK, YTO HE NMPEMMUHYNO cKa3aTbCs Ha ee
MaccoBOCTM — 13 17 MJIH YesioBEK, MPOXMBABLUMX B aMEpPMKAHCKOM 30He OkKynauun, K maw 1948 roga
3aperncTpupoBasiMcb okoso 13,2-13,4 MAH HemueB®. 9To nepBasi U3 M3BECTHbIX HAaM MOMbITOK KaKUM-TO
06pa3om ynopsagounMTb 0OLLYH0 Maccy nuu, NOTEeHUMasTbHO 3aMeLlaHHbIX B COBEPLUEHUN MeXOyHapOAHbIX
npecTtynieHuii. B wutore  pelleHusiMM  CyAOB N0 AeHauudvkaumm  NpuU3HaHbl:  «FaBHbIMU
BMHOBHbIMU» — 1,6 ThbIC. Y€NOBEK,  «BWUHOBHbIMW» W  «HE3HAUUTENbHO  BUMHOBHbIMU» — 128 TbIC.,
«nonyTymKkamm» — 482,7 TbIC., «HEBMHOBHbIMU» — 18,3 TbiC., elle 6onee 300 TbiC. 4esioBeK OblAN
aMHMCTMPOBaHbI (MpekpallieHbl cyae6HbIe NpoLecchl U NpoY. ).

LOoKTprHasbHble noaxodbl K 0603HaAYeHHON npobneme ropasgo wupe. Tak, PaHLYy3CKUA YYEHbIi
®. bnox-/leHs BblAensn nNsSTHaguaTb pas3UuYHbIX TWUNOB BUWKUCTOB. [lpu 3TOM /1EATMOTMBOM €0
nccnefoBaHns SBUIOCh TO, YTO (hpaHLy3CKUEe YMHOBHUKN, GOMBLUMHCTBO KOTOPbIX 3aKOHYM/IO NEreHAapHYyo
MonutexHuyeckyto wkony (cp.: Ecole Polytechnique), 6bi5in 03ab04eHbl B 60/1bLLENR Mepe He MOPasibHbIMU
Tep3aHusiMKM, a TeM, Kak Jfydwe cAenatb CBOK paboTy B HOBbIX HEOObIYHbIX YCMOBUSAX. B Teopuu
nepexo4HOro NpaBoCyAusi Takoe COCTOSHWE MMEHYeTC CUHAPOMOM «MOCTa yepes peky Ksai», K yemy Mbl
eule BepHemca*®. HO. OnbCTep BbIAENSET TPY OCHOBHLIX TUMA MEXAYHapOAHbLIX MPECTYNHUKOB: haHaTuKu
(MCKpeHHe  BepylowMe, 4YTO  3aHUMAlOTCA  NpaBefHbIM  Oe/IoOM);  OMNMOPTYHUCTbl  (pacyeT/inBble
npodeccuoHasibl, CTPeMsALMECH, HECMOTPA HM Ha 4TO, cAenarb Kapbepy) U KoHdopmucTel (cnabble,
6e3B0/IbHbIE /110[I1, PYKOBOACTBYIOLIMECS MOTMBOM TWMa «BCE TakK MOCTyNaloT — 1 A Toxe»)*’. [10 MHEHWIO
I leBn, cpegun HemueB, Yy4yacTBOBaBLUMX B MAaCCOBbLIX paccTpenax eBpeeB, 4UCNO haHATUKOB
He NpeBbILIANI0 NOMOBMHLI®, a NO MHEHWO Apyroro uccregosatensl, M. MaHHa, TakoBbiX GblfI0 He Gonee

33 OnbluaHckuit [. B. Mcuxonozusi meppopa. M. : Akagem. MpoekT, 2002. C. 206-213.

34 NesunHa E. XX Bek: npopa6omka npow1020. M. : HoBoe nuTepatypHoe 0603peHue, 2021. C. 41, 42,

% Bucnos C. W., KynbbakuH B. [l. CO3HUKU U «2epMaHCKull Bornpocx» (1945-1949 ze.). M. : Hayka, 1990. C. 233.

% TMogpoGHee 0 AunemMMax, CTOSIBLUMX Mepes (PpaHLy3CKMMW YMHOBHUKaMM B 3MoXy Bulim, OTrosiockoM KOTOpbIX B CyeGHoi
naockocTM cTano «geno [ManoHa», cm. uukn ny6nukaumii A.H. BypnakoBa B: Clio-Science: [lpo6iembl ucmopuu
u Mexoucyurn/auHapHo2o cuimesa // C6. Hayu. Tp. Bbin. VII-IX. M. : MII'Y, 2016-2017.

87 Elster J. Closing the Books: Transitional Justice in Historical Perspective. Cambridge : Cambridge University Press, 2004. P. 137.

% Neew I. MpecmynHuku. Mup y6uliy spemeH Xosokocma / nep. ¢ aHrn. H. BopoaaskuHoii. M. : ACT: Or'13, 2019. C. 101.
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20 %; ocTasibHble Xe AeCTBOBa/IM MO CTapoMy HEMELKKOMY MPUHLUMY «Mpukas ecTb npukas» (Hewm.: Befehl
ist Befehl)**.

CTaHOBMTCS OYEBUAHBLIM, YTO HECMOTPS Ha CYLLECTBEHHbIE Pa3nuns, BCEX 3TUX foael obbeanHseT
HeyTo obLlee, a WUMEHHO — CTOWKOCTb U FNyOGUHA WCKaXKEHUS HPaBCTBEHHOINO M MPAaBOBOMO CO3HAHMS,
Nno3BOMIAOLLAA UM COBeplaTtb TAryaiumMe npecTtynjieHnus no MexayHapogHomy npasy. Kak ckasaHo
B NpuroBope HiopH6eprckoro TpubyHana, «oanH MMTnep He Mor BEeCTU arpeccuBHOl BOVHbI. OH HyXaasics
B COTPYAHMYECTBE CO CTOPOHbI TOCYAapPCTBEHHbIX AesTeneil, BOEHHbIX NMLEPOB, AMNIOMATOB U AeNbLoB.
W Kkorga oHK, 3HasA O ero Lensix, Hadyanam CoTPyAHMYaTb C HUM, OHW caenanu cebs yyacTHUKaMu Toro nnaaHa,
KOTOpbIi OH co3gan»*®. OgHaKo cTeneHb OTBETCTBEHHOCTW 3TUX NoAel, pasymeeTcs, pasinyHa. 3To BUAHO
AaKe Mo KapaTtenbHoW nosmTtuke camoro MBT, B KOTOpOM AManasoH BbIHECEHHbLIX MPUIOBOPOB Kosiebascs
OT CMEpTHOl Ka3Hu [0 onpasgaHus. CriefoBaTefnibHO, Aaxe Cpeau PyKOBOAWTENEN BbICLLIET0 YPOBHS
BO3MOXHa pas/iniyHasA CTeneHb y4yacTus B MOATOTOBKE W COBEPLUEHUN MEXAYHAPOAHbIX NPecTynaeHui,
[eTepMUHMPOBaHHas, MOMUMO MPOYEro, He TOMbKO 3aHVMAaeMbliM MOIOKEHWEM BWHOBHOTO, HO W €ro
NINYHBIMY NCUXOU3NONOTUHECKMMU KauecTBaMMU.

B pamkax HacTosLllero uccnefoBaHus npefnaraetcs BblAENATb cregylowme Havbornee 4acTo
BCTpEYaeMble TUMbl MEXAYHAPOLHbIX MPECTYNHUKOB: MNOMNTUK-MaHUNYNATOP, «KepTBa OOCTOATENbCTBY,
OHOpOKpaT, «4YenoBEeK Aonra», CagucT, usBnekatesib NpubbLIn. VICTopust 3HaET ApKUX npeactaBuTeneii
KaXAOro M3 HUX M B MPUHLMNE Ha3BaHHbIE TUMbl MOXHO OGHAPYXWTb B 1I060M CKOSbKO-HNOYAb 3HAYNMMOM
BOOPY>XEHHOM KOHpsimkTe. MNpyn 3TOM K AOCTOMHCTBAM MnpegsiaraeéMoi KinaccugnkaLm MOXHO OTHECTM TO,
YTO KaXKAbI M3 TWUMOB COAEPXMT B Ccebe OTHOCUTE/NIbHO 3aKOHYEHHbIA 06pa3 npecTynHuka. lMostomy
B3aVMHble MnepeceyeHns u AybmpoBaHue Mexay HUMW BeCcbMa OrpaHuyeHbl, B TO BPeEMS Kak NpoBecT
rpaHb Mexay npecTynHUKOM-ONMOPTYHUCTOM U MPECcTYNMHUKOM-KOH(DOpMUCTOM (B TepMuHax 0. Dnbctepa)
Ha NpakTuKe He MpeacTaBNseTcs BO3MOXHbIM. Brnpoyem, 37O OTHIOAb HE O3HA4aeT, 4YTo NpuBeAeHHas
Knaccudpmkaumsa SBAseTCS mcuepnbiBatolleii. Kaxabld Tun BkOYaeT B cebs 60s1ee UM MeHee LUMPOKWiA
CNEeKTp NOATUMNOB, ONUCaHNe KOTOPbIX BbIXOAUT 3a PaMKN HACTOALLErO UCCNefoBaHus.

Monumuk-maHunyasmop. K xpectoMaTuiiHbIM 06pasuamM AaHHOro Tuna MOXHO OTHeCTu A. Tutnepa u ero
NPUCMNELLHNKOB, B LIE/IOM MNpeacTtaBuTeneil NoMTUYECKOW 3/UTbl, CTOSIBLUEN Y UCTOKOB /11060r0 pexuma,
Npu KOTOPOM CTasin BO3MOXHbI MaccoBble 6e33akoHus. B nuTepaType npepcraBuTesnieil aTtoro Tuna eule
Ha3bIBAlOT «MNPECTYMHbIMW BAOXHOBUTENsSIMW» (aHr.: criminal mastermind)*. Kak npaBwusio, 3TO [/1aBbl
rocyfapcTs WU Nioau, 3aHMMatoLLMe BbICOKOE JO0/MKHOCTHOE MOMOXEHME B TOCYAapCTBEHHOM annapaTe. Bot
Kak, Hanpumep, oueHun HiwopHb6eprckuin TpubyHan ponb [ lepuHra: «locne ero co6CTBEHHbIX NPU3HAHWUIA
nepen TpubyHasiom, Npy yyeTe NOSIOXKEHUS,, KOTOPOE OH 3aHVMMasl, XapakTepa COBeLLaHWi, Ha KOTOpPbIX OH
yyacTBOBas1, MyBANYHBIX peyeid, KOTOpble OH MPOU3HOCW/I, HE MOXET OCTaBaTbLCS HUKAKOrO COMHEHUS B TOM,
yTo M'epuHT 6bIN ABWXKYLLEI CUIO arpeccrBHOI BOMHbI, yCTynas B 3TOM TOMbKO MUTnepy»*2,

Mcuxonornyecknii NOPTPET TakMX JIMUHOCTEN XapaKTepusyeTCs XakOoW cnasbl, YNOEHWEM BNacTbio
Hag NoabMU U CO BpeMeHeM — J1I000BbI0 K KPaCHBOW XM3HW. XapakTepHbIM NPUMEPOM 34eCb ONATb-Taku
MOXET CNYyXWTb pelxcmaplian FepuHr ¢ ero cTpacTblo K Harpagam, paclmntbiM 30/10TOM MyHAUpam,
POCKOLUHbIM MoMecTbeM «KapuHxanne», Ha3BaHHbIM Tak B YECTb MEPBOI XEHbI, U T. 4. BNnpoyem, NpuBbIYK/
cmbapuTa MOTyT M He MPOSABUTLCA — AO0CTATOYHO BCMOMHMTL MMT/epa ¢ ero BecbMa ackeTuyHbIM 06pa3om
XM3HKU. T[losToMy 3TM KavecTBa SBASOTCA OTHOCWMTE/IbHO PacnpOCTPaHEHHbIMM, HO OTHIOAb He
o0b6a3aTencHbiMU. [NaBHOE ApYyroe —>axaa BAacTW, MaHWNyNSATUBHLIA CKNag JIMYHOCTM (MO BbIPaXKEHWUIO
A.Tl. YexoBa, «gAecnoTbl Bcerga Obiav WAAK3MOHUCTaMK»), 0CO60ro poga Xxapusama, — OTTasIKuBaroLas
1 NnpyBnekawLLas 0gHOBPEMEHHO.

CpaBHVBass [Be SpKMe JIMYHOCTM 3Moxu Belimapckoit pecny6nukn — A.Tutnepa U MUHUCTpa
WMHOCTpaHHbIX Aen B.PateHay (youtoro B 1922 rogy), C. XadHep nuwet: «3aypsgHOCTb B nape
C LLO6POCOBECTHLIM OTHOLUEHVWEM K Aesly MOryT NPUHECTU MONUTKKY NONYNSAPHOCTb; HO NocneaHsAs /1lo60Bb
N NOCNefHAS HEHABUCTb, 060XECTB/IEHME N AEMOHU3ALMA AOCTATCA TO/IbKO He3aypsAHON IMYHOCTU; TOMY,
KTO HEQOCTWXMM AN151 MacChbl, a BbILIE OH UM HUXKE CPefHEro YPOBHS — He Tak BakHO... PateHay u [utnep
Kak pa3 u OblM aHOMasIbHbIMU SBMIEHWAMU, KOTOpble OO KpaiHOCTU BO36Gyaunu haHTasuio HeMeLKow
HapOoAHOW Macchl: OiVH — CBOE HEO6BATHO KyNbTYPOIA, APYroli — CBOei HEOGbSATHOW MOLLOCTbIO»*,

% MaHH M. Tam xe. C. 330.

40 HiopH6eprckuii npouecc: C6. matepuanos. B8 T. T. 8. C. 612.
41 Smeulers A. Op.cit. P. 244.

42 HiopH6eprckuii npouecc: C6. matepuanos. B 8 1. T. 8. C. 662.
4 XadpHep C. Tam xe. C. 56.
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Jlio6onbITHO, YTO B 3anafHO NuTepaType 3TOT TUM NoApPa3fensieTcs Ha HECKOSIbKO MOATUMOB: XEeCTKUiA
asToputapuct  (A.TMnHoyeT), 6Ge3xanocTHeli auktatop (C. XyceiiH), xapu3maTuuHblii, HO /1y6oKo
JecTpykTuBHbIli nngep (A. Tutnep)*. lMpumedyaTtesibHO, YTO 3a4acTylo Takue fioAn BecbMa YTUMTapHO
OTHOCSITCA K MOIMTUYECKON maeonorun. Y Toro xe utnepa 6biv TOMbKO ABE MO-HACTOSLWEMY BaXHble
015 HEro naeun: paclumpeHmne «KM3HeHHOro NPOCTPaHCTBa» OJ/19 HEMELIKOTO Hapoa nyTem 3axBaTa HOBbIX
3emMeslb U AUCKPUMWHAUUSA eBpeeB, Nepepocluas 3aTem B UX YHUUTOXeHMe. Bo BceM OCTa/lbHOM OH Obisi
BeCbMa fnparmaTtuyeH.

«)Xepmsa ob6cmosimesibcms». Kak N3BeCTHO, OAHMM U3 06CTOATENBbCTB, UCK/THYAKLWMX MHOUBUAYA/TbHYIO
YIO/IOBHYKO OTBETCTBEHHOCTb MO MEXAYyHapOA4HOMY MpaBy, BbICTyNaeT NpuHyxgeHwe (aurn.: duress). B
cooTBeTcTBMM co cTatbein 31(1)(d) Pumckoro ctatyta gesiHue, KOTopoe NpeanonokUTeNlbHO NpeacTaBseT
coboin npecTynnexHve, nognagarollee nog opucamkumio MYC, ABAseTca BbIHY)XAEHHOW OTBETHOW peakumei
Ha yrposy HemMuHyemoW CMepTu Nn60 HEMUHYEMOrO MPUYUHEHWUS TSHXKKMX TeNeCHbIX MOBPEXAEHWA Waun
NPOAO/MKEHUS MPUUMHEHUS TakMx MOBPEXAEHWIA A1 Hero caMoro wunu Aas Apyroro Auua, U 31o Sinuuo
NPUHMMAET HEOBXOAMMbIE U pa3yMHble Mepbl /18 YCTPaHEHUS 3TOI Yrpo3bl, NPU YC0BUM, YTO 3TO SINLO He
HaMepeHo MPUYMHUTL BONbLUMIA Bped, Yem TOT, KOTOPbI OHO CTPEMUIOCh NPeaoTBpaTuTb. Takasa yrposa
MOXET: i) IMbo wncxoguTb OT APYrMx nuy; ii) IM6o ObITb CcO34aHa ApyruMu 06CToATEeNbCTBaAMU, He
3aBUCALLMMN OT 3TOrO nua.

Mo-BuguMomy, 3TO OCHOBaHWe NpPeacTaeT O4HUM M3 Hambosiee AMCKYCCUOHHbIX B HOPUANYECKON Hayke
nnpaktmke. Tak, He COBCEM MOHATHO, CuYUTaTb JIM €r0 MOJSIHOCTBH  UCK/OYAKLWUM  YTO/TIOBHYIO
OTBETCTBEHHOCTb WJ/IM BCE XE CMSArYatowum BUHY 06CTOSATENLCTBOM. OCOH6EHHO OCTPO 3TOT BOMPOC BCTa
B Xoge paccmotpeHns B MTBKO pgena [. 3paemoBuya, UCTOPUA KOTOPOrO [Aaxe CrycTda AeCATUIeTUA
nopaxaeT CBOMM TparmsmoMm. PoAuBLUMIACA B CMeLLaHHOW CepOCKO-XOpBaTCKOW CeMbe, MpPOXMBaBLUWI
Ha TeppuTopun BocHuu [. SpaemoBuy 6bia B Havane BoiHbl 1991-1995 rogoB Mo6WIM30BaH B GOCHUINCKYHO
apMuio, 3aTeM nepeLlen Ha CTOPOHY «XOpBaTCKOro BOMCKa», a 3akOH4YM ee B psgax apmun Pecny6nuku
Cep6ekoit. Takux «mnoayKpoBOK» GOCHMIACKME cepbbl Nocblianv CAyXuTb B 10-/ LUTYPMOBO B3BOA, Nopyyast
UM camyto HebnaroBugHyro paboty. B yactHocTu, 16 nonsa 1995 roga B3Bo4 NpakTUYeckn 6e3 nepebiLlkm
paccTpenusasn y cena Nunvua nneHHbIX MycysibMaH 13 CpebpeHunupl. 3a feHb Obl10 YHUUTOXEHO NPUMEPHO
1200 uenosek™.

Ha cyge [.39paemMoBuy MOSHOCTBH NPW3HAa CBOK BUHY, 3ak/I4UW/ CAENKY C OOBUMHEHMEM, NMomora
naeHTuMUmMpoBaTb TPYMbl U3 3aXOPOHEHUA. CBOM AEACTBUS OH OOBACHSAA TEM, YTO BHa4asle, KOrga OH
oTKasasiCA OT BbINOMHEHUS NpYKasa, emy Ja/in MOHATb, YTO B CAlydyae HEMOBUHOBEHWS OH NISHXKET B MOTUy
BMeECTe C xepTBamu. «MeHs 3acTaBu/M MPUHATL yyacTMe B paccTpenie. MHe npuwnocb BblGmparb
MeXY COOCTBEHHO XM3HbIO U XN3HAMW 3TUX HecYacTHbIX. Ecin 6bl A Torga noTepsia CBOK XW3Hb, Cyabba
3TUX nofgeii He cTana 6bl MHON. WX cyabby pelsan KTo-TO, 3aHMMalWmii Kyga 6osiee BbICOKMIA MNOCT,
uem A»“°.

datasibHOCTb CUTyauuu, He ocTaBumBwen [. dpaemoBuyy BbiGOpa (TOYHEe, OCTaBMBLUEN NULLb
MOpasibHbIii), Oblsla AOKa3aHa BHE BCSIKOTO COMHEHWs. [103TOMy Npu BbIHECEHWUM NPUrOBOPA MHEHUA Cyaei
pasgenuancb. BONbLUMHCTBO MPULLIZIO K BbIBOAY, YTO MOACYAMMbIA 3aCNyXMBAET CHUCXOXAEHMWS, HO He
0OCBOOOXAEHNS OT OTBETCTBEHHOCTW, MOCKOJIbKY «MPUHYXAEHMNE HE SABNSETCA OCHOBaHWEM, B MOJIHON Mepe
0CBOOOXAAKOWMM OT OTBETCTBEHHOCTU CcoO/igaTa, OOBMHSEMOTO B COBEPLUEHUU MPECTYN/IEHMS MPOTMB
Y€/T0BEYHOCTU W/ BOEHHOTO MPECTYNJIEHUs], CBA3AHHOTO C YGUIACTBOM HEBUHHBIX Nt0Aein»*.

OcTaBlniics B MeHbLUMHCTBE cyabs A.Kaccese nonaran, 4to psifgoBble COMAATbl WM Nonuueinckme
C/IMLLKOM cnabbl, 4TO6bl He MOAYMHATLCS MpPUKa3aM, HEWCMNOSTHEHME KOTOPbIX MOXET MOCTaBUTb WX XU3HU
nog, yrposy. Jliogn, npuHagnexatime K CUI0BbIM CTPYKTYpPaM, XOTS U NPUBBIKIN K 6OMbLUEMY PUCKY, HEXENN
06blYHblEe TpaXjaHe, BCe paBHO He 3allulieHbl HacTOfIbKO, 4YTO6bl obe3onacutb cebs OT BCeX BUAOB
HEe3aKOHHOro NoBeAeHNs UX HavaslbHUKOB. [103TOMy 06CTOSATENBCTBA NOLOGHOMO PoAa AO/MKHbI YUUTLIBATLCH
B KOHTEKCTE KaXAoro KOHKpPeTHoro gena. C 37Ol TOYKM 3peHus, MO MHeHuto A. Kaccese, NOA/MHHbIMU
NPecTynH1KaMmn SBNSATCA Te, KTO NO3BOW/ NPOM30ATH Nogo6HOMY B CpebpeHnLe, a He KO3/1bl OTNYLLEHNS,
kak [. OpaemoBuy. Ecnm 6bl gake OH NOBes ce6s1 Kak repoit u 0TKasasics CTPenATb, HECKOSIbKUMIU MUHYTaMu
Mo3Xe OH Gbl NIer B 3eMJ1H0 PSIOM CO CBOUMM XepTBammn“®,

4 Smeulers A. Op.cit. P. 244.

% Lapsblii A. TpubyHas. XpoHuka He3akoHuyeHHOU BolHbI. M. : Mpasa yenoseka, 2003. C. 182-184.

4 ICTY. Prosecutor v. Drazen Erdemovic. Sentencing Judgement. 5 March 1998. §14. URL: https://www.icty.org/x/cases/erdemo
vic/tjug/en/erd-tsj980305e.pdf (naTa obpalleHus: 15.01.2023).

47 Bepne T. MpuHyUnb Mexo0yHapodOHO20 y20/108H020 npasa: y4ebHuk. O. : deHikc; M. : TpaHc/nT, 2011. C. 283.

4 Weigend T. Kill or Be Killed. Another Look at Erdemovic // Journal of international criminal justice. 2012. Vol. 10. Ne 1. P. 1219-1237.
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Bropokpam. Korga roBopAaT 0 TakoM TUMe MEXAYHapoLHOro MnpecTynHuka, TPaguuMOHHO BCMNOMWHAIOT
A. DiixMaHa, Hava/bHUKa OTAena rectano, OTBETCTBEHHOrO 3a JIOTMCTUYECKoe, Kak ckasanu Obl celivac,
COMPOBOX/AEHNE «OKOHYATE/IbHOrO peLleHnst eBpelickoro Bonpoca». CKPOMHBINA, HEB3paUHbI, 3avKatoLuiics
yenosek. Kak 1 BCAKWIA NPECTYMNHWK, He OYeHb CYACT/IMBLIA. X. ApEHAT nuncasa, HACKO/IbKO 60/1e3HEHHBIM
AN Hero 6b1710 70, UTo B CC OH Aocnyxunacsa nvwb Ao obepwTypmbaHdopepa (paHr, COOTBETCTBYOLLMI
MOAMNOMKOBHUKY)*®. I paxe nopaxkeHue epmaHuy OH BOCMPUHST Kak /IMUHYIO Tpareauio He NoToMmy, UTo
CTpaHa, rpaxaaHnHOM KOTOPOii OH Obls1, BO BTOPO pa3 B XX Beke npourpasia M1MpPOBYH BOVHY, a MOTOMY YTO
cucTeMa, KOTOPOW OH Tak PEBHOCTHO C/YXW/1, NepecTasa CylecTBoBaTb. BOT UTO OH 3asBUN Ha npolecce B
Wepycanume B 1961 rogy: «A 4yBCTBOBas1, YTO MHe MPEACTOUT TPyAHasA XWU3Hb, XWU3Hb UHOMBUAYYMA, Y
KOTOPOro HET BOXAA, MHE BO/bLLe HE OT KOro ByaeT nosyyarb ykasaHusi, 60/1bLie MHe He ByayT OoTAaBaTbCs
npuKasbl ¥ KOMaHAbl, 1 60/bLUe He ByaeT YeTKUX NPeanMcaHunii, C KOTOPbIMU S MOT 6bl CBEPATLCS, — KOpoue,
nepeao MHOW fieXxana CoBepPLUIEHHO HEW3BECTHAS U HEMOHATHAS MHE XU3Hb»C,

B o6WwecTBEHHOM MHEHWM CW/IbHO 3ab6nyXAeHue, 4To Takme C/yXaku, Kak npasuno, 6ecKopbICTHBI.
OpHako B HOBEliLLE NCTOPUYECKON nTepaTtype yTBepxaaeTca obpatHoe. Tak, C/ieCTBEHHbIA cyapa Cyda
CC K. MopreH B 1944 rogy fobvBasics yrofioBHOIO NpecrefoBaHns diixMaHa Ha TOM OCHOBaHWW, YTO TOT
NPUCBOW MaTepuasibHble LEHHOCTU, NpUHagexaBlme AenopTUPOBaHHbIM MO ero npukasy eBpesm (Tak
HasblBAEMOE A€N0 0 MeLUoYKe C bpunnmaHTamn). I TobKO NUMYHOE 3aCTynHMYECTBO HadasibHMka PCXA
3. KasibTeHOpYHHEpa, Yeil oTel — IH6oNbITHLIA  hakT — Obi/T  APYXXEH C OTUOM JiixmaHa, cnacnio
nocnegHero OT Heu3GexXHOro nageHus® . AHanoruyHble 3M0ynoTpebneHns, Tosibko B elle Gofbluem
mMacwTtabe, gonyckasMcb aMUHMCTpauMeli KoHuiarepeii, B 4acTHOCTM cynpyramu Kox B ByxeHBasbge,
A.TeTtueM (3HakOMbIM Ham no cunbmy «Cnmucok LUnHAanepa») B lnawose M MHOTUMW APYrMMU. OTO
06CTOATENLCTBO — TLIATENIbHO CKpblBaeMasi, HO BCe PaBHO OYeBUAHAA 3aMHTEPECOBAHHOCTb B JINYHOM
oboralieHun — He p[aeT HaM BO3MOXHOCTW BbIA€NWUTb OTAENbHbIA TUM MPecTynHuKa — «daHaTnka,
K KOTOpOMY, Kasasiocb Obl, criegyeT OTHeCTU 3TuX nwgei. Mo Hawemy MHEHW, AEMOHCTpaTUMBHas
npegaHHocTb uaee (Hanpumep, A. ety ymep Ha nosibCKoMm awadoTe co cnosamu «Xalnib M'mtnepl») Bcerga
yXMBanlacb C HEyCTaHHOI 3ab0To O COOCTBEHHON Bbiroge. Kak TyT He BCMOMHWUTb TOHKOE HabnwaeHue
nutepatypHoro kputuka A. K. [DknBeneroea, oTHocsiweecs elle K [MepBoii MMPOBON BOIHE, O nyraroLlei
[BONCTBEHHOCTM HEMELKOro Hapoga, B KOTOPOM nepemMellanvcb Beptep, «nwogn ronyboro LBeTka»,
POMAaHTVKM He OT MMpa CEro U BakxaHa s TPE3BOro MelaHcTBa®,

«Yesiogek 0dosiea». JTOT TUMN €ELE VMEHYETCS B NUTepaType «npefaHHbIM BOUHOM» (aHrn.: devoted
warrior). K npecTyrnHukam Takoro ckiaja npuvHagiexasv npuroBopeHHble Ha HopHGeprckom npouecce
K pasfMuHbIM  HakasaHusaMm  denbamaplian B. Kelitens, renepan A.Vognb, rpoccagmupanst 3. Peaep
n K. fenny. Kak npaBuno, Takve nwogu, OGyayun Bblgawowummucsa npodeccuoHaniamMmm B CBOeld cdhepe,
WUCKPEHHE nofaratT, 4TO Cchyxa pfaxe camomy 6ecyenoBe4HOMY W3 BCEX PEXUMOB, Korga-nmbo
CYLLEeCTBOBAaBLUMX Ha 3emM/ie, OHW TeM cambiM criyxaT PogvHe. B OCHOBHOM OHU CBOGO/HbI OT «3KCLLECCOBY»,
KOTOpble Hepeako MNPUCYLLUM IMYHOCTM OlopokpaTta (aTeHTHOW KOoppynuuu u Npodero HebnaroBUAHOMO
nosegeHns). Kak npaBuno, CBOOOAHbI OHW W OT KaKOW-IM60 MaTepuasibHOW 3auHTEPECOBAHHOCTU
B pesy/sibTatax CBOEro Tpy4a, a noTomy CoumasibHbIi MPecTUX U 06LLECTBEHHOE NPU3HaHWe 3Havart aas HUX
ropaszo 6osnbLe, 4em A1 pSA0BOro obbiBatensd. OHU MCKPEHHE MonararoT, YTO UxX paboTa n COCTOUT B TOM,
YTOObI CNYXUTb CBOEN CTpaHe, NNAepy Un KOMaHaupy, Kakumy Gbl Te HU Bblnn.

KcTatu ckasatb, 3TOT TUnN 6bl1 BECbMa pacnpocTpaHeH B lepmaHum Ha pybexe XIX—XX BekoB u cpeau
FPaXXOAHCKMX Cayxawmx. Spualilumii - npyuMep — MWHUCTP BOOpPYXeHuin TpeTbero pelixa A. LLneep,
JelicTBUTENbHO, BbljalowWwuiica cneunanucTt cBoero gena. Bnpouyem, B cnyydae co LUneepom, no Bceli
BMOUMOCTU, He obowsocb 6e3 yAOBNETBOPEHMS JIMYHbIX ambuuuii. OTBevas B 1979 rogy Ha Bompoc
XYPHaIUCTA, Kak YesioBEeK ero 3HaHWiM M MHTesIeKkTa Mor NorTu B YCNyXeHue Hauuctam, Lneep otBetun:
«$1 NPOCTO XOTeN 6biTh 3HAMEHUTLIM» ™,

Ho Bce-Takm  Takumn  JfiloObMWM  OBWXKET  He  XXaxga cnaebl, a  CTpem/ieHne K
camopeasi3auum — He3aBMCMMO OT TOrO, B Kakmx YCMNOBMAX OHO OyAeT ocywecTBnsaTbcs. PaHee Mbl
yNOMUHaNN O CUHAPOME «MOCTa Yepes peky Keaii». UTo nmeetcs B Bugy?

4 ApeHaT X. BaHasibHocmb 371a. C. 33.

%0 Tam xe. C. 31, 32.

51 Maysp-Wrygep I., BennemaH [,. KoHpad MopaeH: cosecmb Hayucmekozo cydbu. M. : ANbMnHa HOH-OUKLLH, 2023. C. 179-181.

52 Ixwueeneros A. K. Hemeuykas kysimypa u goliHa. M. : 3. T-a KywHepes v Ko, 1915. C. 1.

5 Karstedt S. “I Would Prefer to Be Famous”: Comparative Perspectives on the Reentry of War Criminals Sentenced at Nuremberg
and the Hague /I International Criminal Justice Review. 2018. Vol. 28. P. 372.
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UnTatensm crapLuero nokKosieHWsl HaBepHsiKa 3HAaKOM OAHOMMEHHbIV huabM ¢ A. TMHHECOM B rNaBHOA
ponu (3a KoTopyk TOT 6bin yaocToeH npemun «Ockap»). B HeM noBecTByeTcs 06 aHI/IMIACKOM MOSIKOBHMKE
HukonbcoHe, nonaswem B rogbl BTopoli MWpoBOi BOWHbI B MAeH K sinoHuam. [lo Bone SAMOHCKOro
KOMaH0BaHNs BOEHHOM/IEHHbIX HaMNpPaB/sAT Ha CTPOWUTELCTBO MOcTa yepe3 peky Keaid, rae HukonbcoH
TpebyeT cOONIOAEHNSA HOPM OOpalleHNsi C BOEHHOMIEHHbIMW, B LIE/IOM [OCTOMHOIO 06X0XAEHUSA € COOOoW
N CBOUMU NOAYUHEHHBIMU. MbITKU U U3aeBaTe/bCTBa He B COCTOAHMU CNOMUTL ero. COBETCKUA KMHOKPUTUK
B. ¥YTnnos nucan B cBoeM ovepke O repoe A.[lUMHHeca: «...MOSKOBHUK HWKOMbCOH dhaHaTuyeckn npeaaH
Oeny CBOEW XWU3HU — Crykbe B apMun, BOMHCKOMY AO0ArYy, gucuunavHe. Ero npegaHHoCcTb nepepacTtaer
B MOABWXHMYECTBO: OH He cnocoGeH Boo6LLEe AymaTb 0 cebe, OH He 3HAET HY CTpaxa, HYU KOebaHnin»>*,

B ntore sinoHUbl ycTynaT HWKOMbCOHY: M/IEHHWK AMKTYET CBOW YC/I0BUSA TOpeMukam... M BOT 3aech
HaumMHaeTca rnaBHoe. [epoil MHHeca Bcepbe3 6GepeTcs 3a MNOCTPOIMKY MOCTa, WMEILEro [Ans ero
NMPOTMBHUKA BaXHOe cTpaTernyeckoe 3HayeHue. HUKTO He MOXEeT MOHATb, MoYeMy MOSKOBHWK BOPYr
HauMHaeT CTPOUTb MOCT C TOW e He 3HalLel rpaHul, pPeluMMOCTbio, C Kakoli mnpexae 0TKasbiBasics
pabotatb Ha Bpara. A A1 HEro CTPOMTENbCTBO MOCTa — Aef10 TOro e npuHumna. MocT npespallaeTcs
01 HEro B CUMBOT COBCTBEHHOTO MpodheccroHannsma 1 Bcecunus. Pagn TopxecTsa 3TOro NpuHLUuMna oH
3abblBaeT, YTO (DaKTUYECKM HaudMHaeT paboTaTb Ha MO/b3y CBOMX YyrHeTarenein. O6GHapyXmB, UYTO MOCT
3aMUHMPOBaAH amMepukaHCKMMK  pasBegumkamu, HUKOIbCOH cooblaer 06 3TOM  ANOHWaMm, MnoCTaBuB
nog yrposy camy ornepaumio 1 XnsHu Tpex nogpbiBHMKOB. Oco3HaBas B NOC/Ie4HUA MOMEHT HEO6X0AMMOCTb
3aBEPLWIMTb UM XE COpPBaHHYyK oOnepauuio, MOMKOBHUK 6GpoOcaeTcss K B3pbiBaTeNl0 M MNafaeT Ha Hero,
CPaXEHHbIA SAMOHCKOW nynei. B nocnegHuii MOMEHT B €ro rnasax 3acTbiBaeT BOMPOC: MOYEMY Xe
naTpuMoTU3M M camMooTpedeHne YyTb Obl1I0 HE NPUBENN €ro K NpeaartesbCcTBy?

Mo HaweMy MHEHWIo, CAIOKHO NpeacTaBuTb 60nee yaauHyo metadopy 418 TUNaxa «4esioBeka [osrax.
Poauck Mok, Lneep u Apyrve Ha nosiseka nosxe, OHW 6bl CTany npeycnesaoLyiMn SI0ALMU B HOBOM
AemMokpatuueckoii ®PI. OgHako Bce OHWM poauavch B KOHUe XIX Beka M NPOXUAWM «AJ/INHHbIA XX BEK»
kak cMornu. Bnpoyem, B 1933 rogy nepes HUMKU TOXe CTOSAN BbIOOP...

OuyeBUOHO OOHO: BCE OHU VMENU SpPKO BblpaXXeHHOEe YYyBCTBO [0/ra W, CKopee BCero, Hukorga obl
He NPecTynunM 3akoH B «xopowei [epmaHum». OfHaKo HaUMOHA-COLMANIMCTUYECKUIA  pexnMm,
MOMHOXEHHbI Ha ONpeAesieHHbIEe JIMYHble ambuumun, NPeBpaTU UX M3 «XOPOLUMX» B «M/IOXUX MNapHEen».
Becepbl, koTOpble BeN THOPEMHBIA ncuxunatp . MmnbepT ¢ nogcyammbiMmn Ha HiopH6eprckom npouecce (¢ Tem
xe Mognem) cBuaeTensCcTBylOT 0 TOM, 4TO, GyAyuu OCBEAOMSIEHbI O 3BEpCTBax MMTNIEPOBLEB, 3TV /04U
3aKpblBaUIM [/1a3a Ha NpoUCXOoAslee M MPOAO/KAIM, KaK OHW CyYMATasIM, YEeCTHO BbIMOSIHATbL CBOW JONr
nepeg, «gatepnaHgom»>. NHbIMU croBaMu, «NpefaHHble BOWHbLI» CyTb [AOCTOVHbIE JIIOAW, CyXallue
HegocToliHoW ngee®.

Caducm. 370 HaUMeHee NaTeTU4ecknii 1 Hambosiee pacnpoCTPaHEHHbIA N3 BCEX TUMOB MEXAYHaPOAHbIX
NPECTYNHNKOB. PaKTUUYECKN MMEHHO K 3TOMY TUMY OTHOCUTCA NoAasnsowas 4acTb PALOBbIX UCNONMHUTENEN
MaccoBbIX 6e33akoHuil. [N8 Hero xapakTepHO HEernocpefcTBEHHOE MNPUMEHEHWEe Hacuius, B TOM 4ucie
BOOPY>XEHHOTO, MO OTHOLUEHWIO K CBOMM >XepTBaM, LIMPOKOE MWCMO/b30BaHWE MbITOYHbLIX TEXHOSOrMA,
HenocpeacTBEHHASA BOB/IEYEHHOCTb B 60eBble AeicTBMSA. OfHAKO B KaXXA0M BOOPYXXEHHOM KOH(MINKTE 3TOT
TMN MMEeT CBOM OocobeHHOCTW. Begpb ncTpebreHne eBpeeB B TpeTbeM peiixe UMeno OfHY MOAOMJ/IEKY,
a, CKaxkeMm, reHoumg B PyaHge — COBEpLUEHHO Apyryl. B nocnegHem criydae, HacKosibkO MOXHO CyAuThb,
3aTaeHHas ropeyb W 3710CTb XyTy, BbI3BAHHAA WX MEHee MpPUBUIETMPOBaHHbLIM  MOMOXEHVEM,
HEBO3MOXHOCTbIO MPOHVKHYTb B WUCTEBAULLMEHT, TPAAMLMOHHO KOHTPOMUPYEMbI TyTCWU, CTUMYNMpOBasn
[eATeNbHOCTb, Hamnpas/IeHHYH Ha paspyLUeHne «neperopofok», a 3atem, nocse AnTenbHbIX 1 6ecniogHbIX
MonbITOK A06UTbCA Yycnexa, 3TM YyBCTBa MOPOAUAN HEHABUCTb YXe K camuMm TyTCcW, MpeBpaTUBLLMCH
B MOLUHbIA CTUMYN OCYLLECTB/IeHNs reHoumaa. OOuH U3 OCYXAEHHbIX XyTy No3gHee npusHasascs: «B cyxoi
CE30H KaXablli MasIeHbKUA C/bILWLUT OT B3POC/bIX, YTO TyTCM 3arpabactaiv C/IMLLKOM MHOIO 3eMN U YTO
HY)XHO OT HWX WM306aBUTbCA, 4YTOObl MNo6eanTb 6egHOCTb. [lOTOM, ecnn ypoxali Xopolwl, 3TM Cc/oBa
3a6bIBAOTCH, HO MOACNYAHO Y pebeHka 3aneyat/ieBaeTcsl 3T0 HefJOBO/IbCTBO»®’.

Takum obpasom, cagucT — 3TO TUMWUYHBIA MEXAYHapPOAHbIA MPECTYNHWK HUSLLErO YPOBHS; paaukal,
HepeaKo OTYasBLUMIACA U 03/106/1EHHbIA, a NOTOMY TEPSOLWUIA YenoBevyecknii 061K N0 Mepe COBEPLUEHNS
npectynieHuii. [ns npeactaBuTeneid 3TOro Tuna XapakTepHbl pas/iMyHble MCUMXMYEcKMe AeBuauumu,

5 YTunos B. Anek luHHec I/ AKTepbl 3apy6exHOro kKuHo : 6. M. : VickyccTBo, 1966. C. 66.

% Tun6eprt I. HropH6epackuli OHeBHUK | nep. ¢ aHr. A. YTkuHa. M. : Beue, 2012. C. 216, 217.
% Smeulers A. Op.cit. P. 253.

57 UuT. no: Aasua 3. Ykas. coy. C. 966.
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CBfi3aHHble C HernocpenCTBEHHbIM NMPUMEHEHWEM Hacwuaus, B TOM YuC/e cekcyasbHoro. Kak npasuno, Takve
nogn  obnagalot  BecbMa  3KMIEKTUYHBIM - MOMIUTUYECKUM  CO3HAHMEM, B KOTOPOM  YXMBalTCH
NPOTUBOMOMNOXHbIE LEHHOCTHblE OpueHTauun. Kpome TOro, npecTynHWKU Takoro Tuna BCerga craparoTtcs
nepcoHnmLMpoBaTb CBOK HEHaBUCTb — Oyb TO €Bpew, TYTCU WU T. 4., K YeMy-TO Haubonee [OCTYMHOMY
Ans BepudvkaumMm Ha 6a3e CoO6CTBEHHOMO OMbiTa Y BMECTe C TEM BOM/IOLLAILWEMY B KOHLEHTPUPOBAHHOM
BW/E OCHOBHblE HEOCTATKM OKPYXXatoLLein AeACTBUTENIbHOCTH.

lMogyepkHeM, 4YTO  pPALOBbIE  WCMOSIHWUTENW, B OT/IMYME  OT APYTUX  TUMOB  MEXAYHapOAHbIX
NPEecTYNnHUKOB, — Yallle BCero HeyaauHvku. Bblgawowmiica dpaHuysckuii nucatenb XK. eeHo, aBTop
«[IHEBHUKA TEeMHbIX JIeT», TaK OMNuCbIBAeT YYaCTHUKOB «MNaTpuOTUYECKON akuum», OpraHn30BaHHOW
npeacTaBuTeniaMn agMuHucTpaumn Buwn: «MecTHblli (hapMaueBT, KOTOpbIA 3a Mnoc/fegHue ABa roga
MbiITAeTCA B3SATb peBaHLl 3a TO, YTO paHee HUKOr4a He MMesn Kakoi 6bl TO HWU 6bl10 BAACTW, LUKOMbHBINA
yuutenb, 6oswmiica notepaTe paboTy, npectapenbiii  uneH PagukasibHOW NapTuM, CMepTesbHO
obngeswniica Ha BnacTu TpeTbeli pecnybnvkM 3a TO, YTO Te He yAOoCTounu ero opgeHa [loueTHoro
NermoHa. .. »%,

MopasnTenlbHO, HO B OTHOWEHUW PAJOBLIX  WUCnonHUTeNel  cyaebHas  npakTvka — Bcerga
XapakTepusoBasiacb HEO4HOPOAHOCTbIO, 0OYC/TI0B/IEHHON MHOrOYNC/IEHHOCTBIO NPECTYNHUKOB JaHHOro Tuna
N OrPaHNYEHHbIMU  BO3MOXHOCTAMW NEHUTEHUMAPHON CcuUCTeMbl. Hanpvmep, B aMepuKaHCKOl 30He
oKkKkynauuu Bce, K10 BcTtynasi B HCAAI nocne 1 mada 1937 roga, asToMarvyecku nepesoansinuce B paspsag,
«BWMHOBHbIX» N0 3aKoHy Ne 104. B 6puTaHCKO 30HE OKKynawumm HeE06X0AMMOCTb MOKMHYTb rOCY4apCTBEHHYHO
cnyx6y pacnpocTpaHsanack Ha Bcex, kto Bctynun B HCAAM, CA wiv C[ go 1 anpensa 1933 roga (Tak
Ha3biBaeMmble cTapble 60iiLbl). Bo chpaHLy3CcKoli 30He OKKynaumu nogo6HbIe KPUTEPUN BOBCE OTCYTCTBOBASIN.
B HopBervu coTpygHU4ecTBO C KBUC/IMHIOBLLAMUW B/IEKIO0 BoNee TSXKoe HakasaHue, ec/in OCyLLEeCTB/IAI0Ch
Ha 6osee no3gHeMm aTane okkynauuu. AHaorMyHbIM 06pa3oM BO PpaHUMM COTPYLHUYECTBO C PEXMMOM
Buwn morno He Bfeyb OTBETCTBEHHOCTW, €C/M MMENo MeCcTo [0 HoA6ps 1942 roga, ofHako 31O He
pacnpocTpaHaIoch Ha aNn304bl COTPYAHNYECTBA, MMEBLLME MECTO Mo3Xe™ .

Uszsnekamesib  npubbinu.  Mpobnembl reHesnca W Yro/IOBHOW  OTBETCTBEHHOCTM 3TOr0  Tuna
MEXAYHapOAHOIO MNPecTynHWKa, K KOTOPOMY OTHOCATCA NpPeAcTaBuTeNnn [efoBblX  KPyros, Obiiu
npoaHanNn3npoBaHbl HaMK B OTAENbHOM MUccrefoBaHUN®,

3aknyeHue

V3n10)XeHHOE MO3BONSAET MPUATYK K CNeayoLWM BbIBOAAM:

1. HecmoTps Ha HE06X0AUMOCTb NpY ONPeAeNEHNN MePbl HakazaHusa NPUHMMaTb BO BHMMaHWE IMYHOCTb
OCYX[OEHHOro, uUccnefoBaHWe MNocfefHein ele He MOoYyYnsio AO/HKHOMO OCBELUEeHWs B OTe4yecTBEHHOW
IOpMANYECKO Hayke. MOMMMO NPoOYero, 3To CBSI3aHO C OTCYTCTBUMEM B apCeHas1e Halleil AOKTPVHbI Camoro
MOHATUS  «MEXAyHapogHas KPUMMHOMOTUSI» Kak 0C060ro Hanpae/eHWs Hay4HbIX WCC/IeA0BaHUiA,
HaxoAsLerocs Ha CTbIKe KPUMUHONOTUN 1 MEeXAyHapPOAHOro npaea, B hoKyce KOTOpOoro 6b11u 66l Npo6/embl
MEXAYHapOoAHON NPECTYNHOCTU, IMYHOCTM BUHOBHBIX U T. 4.

2. Mpu paccnegoBaHMn MexayHapoaHbIX NPECTYNIeHNiA He06X0AMMO YUUTbIBATb, YTO OHM CYLLECTBYHOT
He camyn no cebe, M30/MPOBAHHO, Kak eAMHUYHblE MPECTYMHbIE aKTbl, a MOYTU BCErga BMUCLIBAKOTCA ©
npoucTeKawT M3 OMpeaesieHHOro CoLMasibHOrO KOHTEKCTa — BOOPYXXEHHOr0 KOH(pAMKTa, rpakaaHCKoi
BOMHbI, «3THUYECKMX YMCTOK» W T.M., opmupyowero B o06uwectBe armoctepy «CUCTEMHO
6e3Haka3aHHOCTM». Kak cneacTtBue, B COBepLUEHME TakuMxX MPECTYN/IEHU/ BOB/IEKAOTCA OFPOMHbIE MaccChl
ntogeii. B cBoto ouepeab, AOCTUTHYTbLI YPOBEHb Pa3BUTUS MEXAYHAPOAHOro Yyro/loBHOIO Npasa TpebyeT npu
OLlEHKEe BMWHOBHbIX [ENCTBUIA MNOACYAMMOrO pasrpaHMyeHnss pasndHbiX  OPM  UHAMBUMAYASIbHOW U
KOMaHHOW OTBETCTBEHHOCTW, KOTOPOE OnsATb-TakM HEeMbIC/IMMO 6e3 aHasiM3a TOro, KakoBa Oblia ero
nnaHvpyemMass M peasbHas pofib B OCYLECTB/IEHUM MPECTYNHOrO 3ambIC/la, KakumMyv MOTMBaMM OH
PYKOBOACTBOBA/ICA U T. 4.

3. B pab6ote npegnaraetca  BblAeNsTb  WECTb  TUMOB  MEXAYHAPOAHbIX  MPECTYMHUKOB:
NOMNTUK-MAHUNY/IATOP; «KEPTBa OBCTOATENIbCTB»; GHOPOKPAT; «4YesloBEeK [osira»; CaAucT, W3BfeKatesib

%8 Elster J. Op.cit. P. 142.

%9 Ibid. P. 157. B 37Ol CBSI3M OTMETMM, 4YTO B HOsiIGpe 1942 roga no npukasy npembep-mMuHucTpa M. flaBans B Mapuxe C Uenbto
Jdenoptauumn 66110 3agepxaHo 13 Tbic. eBpeeB (M3 HUX 4 TbiC. — AeTn). Bonbluyo YacTb apecToBaHHbIX PasMeCTUIN Ha 3UMHEM
Benogpome (dp.: Vel d’Hiv), kyaa napmkaHe 06bIYHO Npre3Xann pagn oTIMYHOIO kaTka. Bce oHu normbnn. Bnocnenctemm 06 aToi
Tparegumn 6bl CHAT XyL0XECTBEHHbI hunbM «Mecke KnsiliH» ¢ A. [lenloHOM B I1aBHO ponu.

8 Cwm.:. EBceeB A.Tl. BusHec u MexdyHapodHOE y20/108HOE npasocydue: 380/0yUs B3aumoomHoweHull /I MexayHapogHoe
npasocygue. 2022. Ne 3 (43). C. 96-116.
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npu6bIIM. NMOMUMO 3TOrO, B MPaKTUKE MEXAYHAPOAHLIX YTOMOBHLIX CYA0B U TPMOYHA/IOB pacrnpocTpaHeHa
rpagauusi NPEeCTYNHUKOB Ha OTHOCSLLYMXCS K BbICLLUEMY, CPEAHEMY UM HU3LLEMY 3BEHY.

4. Mo Bceil BUAVMMOCTH, Yalle BCEro MexayHapoaHble NPecTynieHnsl, 0CO6EHHO Ha CPeaHEM U HU3LLEM
YPOBHE, COBEepLUAloTCs MoAbMU C OnpefeneHHbIMU Aed)eKTaMy HPaBCTBEHHOTO 1 MPaBOBOrO CO3HaHMS,
raBHbIM U3 KOTOPbIX SBASETCS KOHopMU3M. [ocnegHuii TpPaaULMOHHO ONpeaensieTcs kak MexaHnyeckoe
npucoeimHeHne K no3vuuM aBTopuTeTa WU  GOMbIUMHCTBA B OTCYTCTBUME JIMYHON Yy6BEexaeHHOCTU
B NPaBW/IbHOCTX TakoBOiA. MpoGiema OC/IOXHSAETCS elle 1 TeM, YTO onpeaesieHHasi cteneHb KOHPOPMHOCTH
npucylia BceM noaam; 6onee Toro, KOHOOPMU3M He McYe3aeT MOSHOCTLI0, AaXe eC/IM OH 0CO3HaeTcs, U
ecnm ¢ HuM 6optlotcs. OfHaKo B C/lyyae MAaCCOBOTO COBEPLUEHUS MEXAYHAapPOAHbIX MPECTYMn/IeHUA OH
npuoGpeTaeTr 0cobblii XapakTep, CTaHOBACb CBOEOOPA3HONM MCMXOMOrMYecKoli NpPeanocbiKoli TOTOBHOCTU
VHAMBUAA K YYaCTWIO UK, MO KpariHeil Mepe, K MOMyCTUTENLCTBY MACCOBbLIM GE33aKOHSIM.

5. BmecTe C TeM aKTMBHOCTb JfINYHOCTM TNpPOSABASET ce6s He TOoMbKo B HEWTpPasibHOW, HO
B NMPOTMBOAENCTBYIOLLE cuTyauun, CcTaBsleli WHAMBMAA B ApamMaTMyeckoe COCTOosiHMe BbiGopa.
TeM He MeHee MpakTka OpraHoB MeX/yHapOAHOro YrofloBHOTO MPaBOCYAUst CBUAETENLCTBYET O TOM, YTO
nofasnslolWasl Yactb NoACYAMMbIX 06fafana [0CTaTOMHO BbICOKOM MHOPMMPOBAHHOCTLIO O BO3MOXHbIX
BPeAHbIX NOCNEACTBUSIX CBOMX AEWCTBUIA, NMesi BECbMa LUMPOKYI0 CBOGOAY YCMOTPEHUS. 1 TONbKO B PeAKMX
Cnyyasix NoACYAMMbIA Haxoauscs nog BAUSIHUEM NPUHYXAEHWS, ciefCcTBMEM KOTOPOro CTasio CoBepLUeHue
MM  BOEHHbIX MpPecTynsieHWin. OTo OnpoBepraeT LUMPOKO  pPacnpOCTPaHEHHyl0 TOYKy  3peHust
0 MeX[yHapoAHbIX MPECTYNMHUKaX, B YaCTHOCTW HU3LLIEro 3BeHa, Kak O /ioAsxX, KoTopble He 6blin
B JOCTATOYHO Mepe OCBEAOM/IEHbl O MOAOMNMEKe COGCTBEHHbIX AEACTBUIA WM HAXOAWUCL B NiEHY
MaccoBbIX CTEPEOTUMNOB, HABA3AHHbIX FOCYAAPCTBEHHOW NponaraHAoi. MNpaBuiLHeE rOBOPUTL O TOM, YTO B
COBPEMEHHBIX peasimsix MHPOPMAaLMOHHOMO 06LLeCTBA /L0 B COCTOSIHUM HaliTV AOCTOBEPHYO MHADOPMALIMIO
0 NPOVCXOASALEM B MUpE, a NMOTOMY CCbl/IKa HAa HEOCBEAOMJ/IEHHOCTL Y)X€ HE MOXET pacCMaTpuBaTbCsi B
KayecTBe 06CTOATENLCTBA, CMSATYAtoLWEro BUHY.

THE PERSONALITY OF AN INTERNATIONAL CRIMINAL (ON MATERIALS OF
NUREMBERG AND OTHER JUDICIAL PROCEEDINGS)

EVSEEV A. P.
Alexander Evseev — Candidate of Sciences in Law, Associate Professor,
Faculty of Law, HSE University, Moscow, Russia (apevseyev@gmail.com).
ORCID: 0000-0003-0697-0086.

Abstract

The article considers the personality of an international criminal as a complex category. Based on modern achievements in legal
science, the author comes to the conclusion that this phenomenon should be studied not only from the standpoint of international law
itself, but also from related legal disciplines: criminology, legal psychology, sociology of law, and others. Consideration of the problem
under study is also impossible without referring to another complex phenomenon — system criminality, which is traditionally understood
as the practice of committing mass lawlessness as part of a policy supported or directly implemented by the state. The essence of such
a regime is the need to obey orders that run counter to modern civilized regulation. It is stated that when committing mass lawlessness,
there is a specific combination of the personality of the offender and the criminal situation associated, as a rule, with an armed conflict,
illustrated by the thesis of "ordinary people within extraordinary circumstances”. As a consequence, this gives rise to a situation of moral
choice in which potential violators of the norms of the international community find themselves. The following types of international
criminals are distinguished: a manipulative politician, a "victim of circumstances”, a bureaucrat, a "man of duty", a sadist, a profiteer.
The article presents some personal characteristics of persons who have committed crimes under international law, in particular,
socio-demographic, professional and others. The author comes to the conclusion that despite the fact that taking into account
the identity of the offender when sentencing is a normative requirement enshrined in the statutes of organs of the international criminal
justice, the scientific development of this phenomenon has not yet reached a level adequate to its significance. In general, the data
obtained allow us to state that most often international crimes, especially at the middle and grassroots levels, are committed by people
with certain defects in moral and legal consciousness, the main of which is conformism. Moreover, in the case of mass crimes,
it acquires a special character, becoming a kind of psychological prerequisite for the individual's readiness to participate or condone
mass lawlessness. It is stated that the current level of informatization of society renders untenable the reference to the ignorance of
the subject regarding the commission of international crimes by the side of the conflict with which he identifies himself. The paper makes
a final conclusion about the need to form a special field of knowledge located at the intersection of international law and criminology —
supranational criminology.
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KOMMEHTAPWIN | COMMENTARY

YKPAVHA MPOTUB POCCUN: KOMMEHTAPWUIA K ONPEAENEHNIO
MEXAYHAPOAHOIO CYAA Ob OBECIMNEYUNTENBbHbBIX MEPAX
OT 16 MAPTA 2022 TO4A

NMAMEHOBA C. A.

NuveHoBa CodbA [AMUTPUEBHA — KaHAMAAT  IOPUANYECKUX  Hayk,
acCUCTEHT Kadheapbl MexayHapogHOro npasa opUANMYEcKoro dhakynsreta
MIY nm. M. B. JlomoHocoBa, MockBa, Poccus (sofia.pimenova@inbox.ru).

AHHOTauuA

MocnegHve fBa AecATUNETVS MPaKTUYeCKu BCe CMopbl, NepefasaeMble rocygapctsamMu B MexayHapogHbii Cya, COnpoBOXAarTcs
XofaTaincTtBaMn O NPUHATUKM 0GecneynTeNbHbIX Mep. STO MO3BONSET 3aABUTENAM YXEe Ha HayasbHON CTaguKn paccMOTPeHus crnopa
npeasapuTenibHO OLEHUTL OTHOWeEHNe CyAa K BbIABWHYTbIM aprymeHTam B Nosb3y NPU3HaHUS HOPUCAUKLMW MO CNOPY U K 3asBAIEHHBIM
TpeboBaHuAM no cyuiecTBy. CTOPOHbI MCMOMb3YIOT Takue paspaboTaHHble MexayHapogHbiM CyfoM KpuTepun Ans MPUHATUA
obecneuntenbHbIX Mep, Kak YyCTaHOBNeHwe prima facie vopucaukumm v npasgonofgo6bHOro Hanuyms npas, 0 HapyLUeHWN KOTOpbIX UAET
peub B criope. B aTOM OTHOLIEHWM HE CTasl UCK/IIOUYEHMEM U cnop Mexay YkpavHoi n Poccueld, B pamkax kotoporo Cyg CTONKHY/CS ©
Heo6XOAMMOCTbIO OLEHWUTb «KpeaTWBHblE» OpPUANYECKNe apryMeHTbl, BbIABUHYTble YKpauHON ANA WHWLMUpOBaHus cyAebHoro
pasbuparenscTea. B ctatbe paccmarpusaetca nogxod Cyaa K nccnefoBaHvI0 KpUTepues A1 NpUMeHeHns obecneunTtesibHbIX Mep no
XofartancTey YKpauHbl Y OTMEYATCH MOMEHTbI, KOTOPbIE BbI3BaUIN CNOPbI BHYTPU CyAa v NpUBENK K NOSIB/IEHNI0 0COObIX MHEHWI psaaa
cyaeii. Peub B nepByl oyepefb WAET O KpUTepuu npaBonofobHOro Hanuuma npas (adrn.: plausibility test), KOTOpbIi aKkTUBHO
KPUTVKYETCS B Hay4HOW NuTepaTtype 1 B 0COObIX MHEHUAX cyfeli MexayHapogHoro Cyaa 3a [ABYCMbIC/IEHHOCTb I HeornpeaeneHHoCTb.
OfHako, Kak rMokasaHo B CTaTbe, MMEHHO HeonpefeneHHOCTb No3sonuaa 6onblUMHCTBY cydeit Cyfa B utore NpusHaTb BbINOMHEHWE
3TOr0 KpUTEPUS B [JaHHOM fene: CyAbW ONpeaennsv, YTo BbiTeKalollee u3 TekcTa KoHBeHUuMM O npegynpexpeHun reHoumpa u
HakasaHuM 3a Hero npaBoO YKpaviHbl He CTaHOBWUTbLCS OOBLEKTOM BOEHHbIX AENCTBUIi CO CTOPOHbI TPETLEro rocyAapcTBa C Lesfbio
npeaoTBpaLLeHns UM HakasaHus 3a COBepLUeHMe TeHoumaa ABnsetcs npasBaonofo6HbIM. Xop paccyxgeHwin Cypa no3sonsieT
NpeAnoNoXnTb, YTO BOMPOCHI TOMKOBaHWS 3TOM KOHBEHLMM B COBOKYNMHOCTM C HOpMamu YctaBa OOH 1 06bI4HOMO MexayHapoAHOro
npasa, perynvpyowmumm Bonpockl NPUMeEHeHNS Cuibl, ByayT 06CTOATENBHO pacCMOTPEHbI B pelleHnn Cyga no cyulecTsy crnopa. Kpome
TOro, B CTaTbe OTMEeYaeTCs, UYTO [0BOAbl, NpMBEdEHHble YKpavHol B Lensx obecneunTb topucavkumio Cyaa B faHHOM fene un
060CHOBaTb HEOBXOAMMOCTb MPUHATUA 06ecneunTesibHbIX Mep, Bbi3BaU/IM B akaJeMUYeckom COOobLLecTBe [UCKYCCUIO O AOMYyCTUMOCTU
aprymMmeHToB, 6asiaHCHPYIOLLMX Ha FPpaHK 3/10ynoTpebieHns 3assmTesieM CBOMMU NPOLEeCCYasibHbIMU NpaBamu.

KnoueBble cnoBa

MexayHapogblii Cya, MexZayHapogHoe npaBocyave, obecneuuTenbHble Mepbl, KOHBEHUMsI 0 npefynpexaeHuy npecTynieHus
reHoLAa N HakazaHuy 3a Hero, NPUMEHEHNE CUbl

Ans uyutnposaHus: MumeHoBa C. [. YkpanHa npoTve Poccuu: KOMMeEHTapwii k onpegenenwio MexgyHapogHoro Cyga 06
obecneuntesnibHbIX Mepax oT 16 mapta 2022 roga // XXypHan BLU3 no mexayHapoaHomy npasy (HSE University Journal of International
Law). 2023. T. 1. Ne 1. C. 97-103.

https://doi.org/10.17323/jil.2023.17451

16 mapTa 2022 roga MexayHapogHbiii Cya' (aqanee — Cya) 60/bLIMHCTBOM TO/I0COB BbIHEC OMNpeAeneHne
O NPUHSATAM 06GecneunTenbHbIX Mep B Aene YkpauHa npomus Poccuu?, a LWecTepo cyael Bblipasuin B
Jeknapaumsx MosiHoe WKW 4YacTUYHOe Hecornacue c aprymeHtamm n BbiBogamun Cyga. OnpegeneHue
BbI3B&/I0 OXMBJ/IEHHYIO [AWCKYCCUIO B akafeMW4yecKoM COO0OLecTBe: Tak, MUCC/efoBaTe/in OTMeyasin, 4yTo
[JaHHOoe pelleHne MOUCTMHE WCK/IYMTENbHO BO MHOMMX OTHOLUEHUSIX, HO OCOBEHHO — B OTHOLLEHWU
«KpeaTVBHbIX» OPUONYECKAX apryMeHTOB, BbIABWHYTbIX YKpauHOM AN WHALMWPOBAHWA CyaebHOoro
pasbuparenscTea®. HeCMOTPSi Ha TO YTO C MOMEHTa BbIHECEHUSI ONPEeAEeHNs NMPOoLLsIO Yxe GosbLUe roaa,
OHO MO-NPEeXHEMY COXPAaHSAET CBOK aKTyaslbHOCTb, MOCKO/IbKY OTpaXaeT CyTb W macwrtab npobnem, ¢
KOTOpbIMU CTOMKHETcA Cyg, Npy BblHECEHUW B Oyaylliem peLleHuid No HpuCcaMKUMM B AAHHOM Crope u no
cywecTBy Tpe60BaHUiA, 3a8BEHHBLIX YKPanHO.

1 MexayHapogHslii Cyn — International Court of Justice (ICJ).

2 ICJ. Allegations of Genocide under the Convention on the Prevention and Punishment of the Crime of Genocide (Ukraine v. Russian
Federation). Order of 16 March 2022. P. 2. Para. 4. URL: https://www.icj-cij.org/public/files/case-related/182/182-20220316-ORD-
01-00-EN.pdf (gata obpalueHuns: 19.01.2023).

¥ Wuschka S., Hoffberger-Pippan E. Of Legal Creativity and Plausibility of Rights: The ICJ’s Order on Provisional Measures in Ukraine
V. Russia Il Volkerrechtsblog, 04.04.2022. URL: https://voelkerrechtsblog.org/the-icjs-order-on-provisional-measures-in-ukraine-
v-russia/ (gata obpatyeHus: 22.01.2023).
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OnpegenexHve 6bI10 NPUHATO B pamKax Crnopa, MHMUMUPOBaHHOTO B MexayHapoaHom Cyae YkpauHol
npotmB Poccuiickoii depepaumn 26 deBpansa 2022 roga, Kacalollerocs TOSKOBaHWS, NPUMEHEHUS
1 BbINOsIHEHUsS KoHBeHUuun 1948 roga o npegynpexaeHny npectynieHns reHouuaa v HakasaHuu 3a Hero
(nanee — KoHeeHums o reHouuae). B 3asBneHun Ykpaura npocuna Cya, MOMUMO BCETO NPoYero, npusHarth,
YTO C ee CTOpPOHbI Ha TeppuTopusx [oHeLKoi 1 JSlyraHckoii o6nacTeii He 6bI10 COBEPLLIEHO akToB reHoumaa’
n 4yto Poccusi He BnpaBe B KayecTBe OnpaBAaHus MPOBOAMMON €l cneuwanbHOW BOEHHONW onepauun
ccbinatbC  Ha ctatblo | KoHBeHuMM O reHoumpe, Kotopas npegycmatpuBaer  0653aHHOCTb
rocyapcTB — y4aCTHMKOB KOHBEHUMW npefoTBpallaTb reHouma®. 3a BTOPbIM MYyHKTOM CKpbiBaeTcsi 6onee
obuwasn npobnema AOKTPMHANBHOTO TOMKA, a UMEHHO: nogpasymeBaeT nn ctatbs | KoOHBEHUMKM O reHouuae
npaBO roCyAapcTB Ha MCMOMb30BaHNE BOEHHON Cusbl ANS TOro, YTO6bI NPeaoTBpaTnTb reHouus, B APYroM
rocygapcrse. VIHbIMK CoBamMu, pedb Lia 0 BO3MOXHOCTU MPUMEHEHUA cunbl 3a npegenamu Ycrtasa OOH,
KOTOpbI paspellaeT ee MCNonb3oBaHMe TOMbKO No pelweHuto Coseta besonacHocTv wunv B nopsgke
CaMOO0BOpPOHBI.

B xopartaiictBe 06 obecneuntenibHbIX Mepax YkpavHa npocuna Cyg npegnucartb B OTHoweHun Poccun
cnegywowme mepsl: (i) Hemea/1I€HHO NPUOCTAHOBUTL BOEHHbIE AelCTBUS, HadaTble Poccuiickoin ®epepaumneli
24 deBpans 2022 roga M UmeloLmMe 3asBMIEHHOW LUefblo NpeaoTBpalleHne NN HakasaHue YKpauHbl 3a
coBeplueHme reHouupaa; (i) obecneunTtb, 4TOObI NHOOblIE BOEHHbIE WAW HEPEryNspHble BOOPYXEHHbIE
nogpasfeneHus, KoTopbiMu Poccnsi MOXET pyKoBOAUTb WNN  NOAAEPXKMBATb, MPEKpaTuan BOEHHbIE
aevicteus; (iil) npegnmcate Poccun BO3AEpPXMBATLCA OT /OObLIX AECTBUIA, KOTOpblE MOTYT YCyryouTb unm
nNpoanTL cnop, a Takxe (iiii) npeacTaBuTb OTYET 06 MCNOTHEHUN 0GECNEUNTENBHBIX Mep.

CornacHo cratbe 41 Craryta MexayHapoaHoro Cyana «Cya MMeeT npaso yKasaTb, eC/iv, M0 ero MHEHWIO,
3To0 Tpebyercs 06CTOATENLCTBAMU, /10Oble BPEMEHHbIE Mepbl, KOTOpPble AO0/MKHbI OblTb MPUHATLI A/A
obecrneyeHnss npaB KaxAol W3 CTOpoOH». B ogHOM ©3 nepBbiXx OMNPeAeneHnin 0 MNPMMEHEHUN
obecneunTenbHbIX Mep MexayHapogHblin Cya cdhopMyIMpoBasT Lefb UX MPUMEHEHMS creayowmum 06pas3omMm:
«...npaso Cyna npumeHaTb obecrneunTesnibHble Mepbl, NPesyCcMOTpeHHoe cTaTtbell 41 CTaTtyTa, Hanpas/eHo
Ha coxpaHeHMe COOTBETCTBYIOLLMX NpaB CTOPOH B XoAe cyaebHoro pasbuparenscrsa [0 BbiHeceHus Cyaom
peLleHnsa No cnopy, U npegnonaraet, YTO NpaBam, KOTOpPbIe ABNATCA NPEAMETOM Cnopa, He ByAeT HaHeCeH
HEeBOCMNOSHUMbIV ywepb, a Takke 4To peweHme Cyga No Cnopy He AO/MKHO ObiTb NpeapelleHo nyTem
BbIHECEHVS! peLleHs] B OTHOLLEHMW 3anpoLLEHHbIX 0GeCneunTesibHbIX Mep»®.

dopmynupoBka, u3noxeHHad B Cratyte MexagyHapogHoro Cyga, wvmena o6wuii  xapakTep,
npegoctasnsaa Cygy cBo60Ay B peLleHun Bompoca O TOM, NPY KakMx MMEHHO 06CTOATeNbCTBax U Kakune
obecneunTenibHble Mepbl CTOMT NpUMeHWUTb. OTBETbHI Ha 3TU BOMPOCHI GbLM CHOPMY/IMPOBaHbLI CaMUM
MexayHapogHbiM Cyaom B LEeNOM psge onpejeneHuin, a takke B PernameHte Cyaa, B KOTOpbIA Ha
NPOTSHKEHUN UCTOPUM CyLLecTBOBaHMA CyAa HEOQHOKPATHO BHOCU/IUCE U3MEHEHUS.

HaumHas ¢ camoro nepBoro peLlleHns o NPUMeHeHnn obecneynTesnbHbIX Mep B desie 06 AHe/10-upaHckol
HeghmsiHol komnaHuu’ MexayHapodHblii Cya nocTeneHHo CHOpPMYMPOBas NepBoHaYasibHble KpUtepum
HeobXoAMMOCTM NPUMEHEHMS obecnednTenbHbIX Mep. Tak, pelleHne o NpUMeHeHMn obecnevnTenbHbIX Mep
B pamkax cTtatby 41 CrtatyTa MOXEeT ObiTb NPUHATO MpPU Ha/M4YUKM CreayroLwmx ycnosuii: i) prima facie
topucavkuns Cyga B OTHOLWEHUM CywecTBa crnopa; i) pPWUCK HenompaBuMMoro yuwepba npaBam
rocygapcrea-3asaBuTesis (B TOM YMC/IE HEBO3MOXHOCTb 3(PPEKTUBHO MCMOHUTL OKOHYATE/IbHOE pEeLUeHne
Cypa no cnopy); iii) Cpo4yHOCTb; V) CBA3b MexXay 3anpaluvBaemMbIiMU ob6ecneynTesibHbIMU Mepamn n
HapyLIEHHbLIMW NpaBamu, O 3aLyTe KOTOPbIX NPOCUT 3asBUTENbLS,

O6palyaet Ha cebsa BHUMaHUe, 4To CyA HUKOrga He paccmatpuBasl Bornpoc 06 obecnevnTenibHbIX Mepax
B OTpbIBE OT OCHOBHOMO MCKa, CYMTas MPOM3BOACTBO MO 06GecneynTesibHbIM Mepam BCMoMoratesibHbIM Mo
OTHOLLEHWNIO K PACCMOTPEHUI0 OCHOBHOIO WCKa W ycTaHaBnuBas N5 3TOro Npu paccMoTpeHuu Borpoca
obecneunTesibHbIX Mep CBOW prima facie opucoUKUMIO MO OCHOBHOMY cnopy. Kpome Toro, B nocregHux

4 ICJ. Allegations of Genocide under the Convention on the Prevention and Punishment of the Crime of Genocide (Ukraine v. Russian
Federation). Application instituting proceedings of 27 February 2022. P. 16. Para. 30.
https://www.icj-cij.org/public/files/case-related/182/182-20220227-APP-01-00-EN.pdf (gara obpatieHus: 22.01.2023).

® CornacHo CT. | KoHBEHUMM O TeHouuie «Z[0roBapuBatoLMecs CTOPOHbI MOATBEPXAANOT, YTO TEHOLUWMJ HEe3aBUCUMO OT TOro,
COBEPLUAETCA NI OH B MUPHOE W BOEHHOE BPeMS, ABMSETCA NPecTynjieHneM, KOTOpoe HapyLllaeT HOpPMbl MeXAyHapogHOro npasa
1 NPOTMB KOTOPOTrO OHM 06A3YITCA NPUHUMATL MEpPbI NPeLYNPeXAeHNs N KapaTb 3a ero CoBepLUEHNE.

5 ICJ. Fisheries Jurisdiction (Federal Republic of Germany v. Iceland). Provisional Measures. Order of 17 August 1972 // 1.C.J.
Reports 1972. P. 34. Para. 22.

7 ICJ. Anglo-Iranian Oil Co. (United Kingdom v. Iran). Provisional Measures. Order of 5 July 1951 // I.C.J. Reports 1951. P. 89.

8 Cwm., Hanpumep, onpegenenve no aeny: ICJ. Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (The Gambia v. Myanmar). Provisional Measures. Order of 23 January 2020 // 1.C.J. Reports 2020. P. 3.
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onpegeneHusx 06 obecneunTenbHbix Mepax Cyd OTMeYaeT, YTO Ha aTane NpUHATUSA obecneunTenbHbIX Mep
emMy Takke HeobxoaMMO peLunTb, CYLLEeCTBYET I pa3ymMHas BEpPOSATHOCTb TOro, YTO Npasa, O HapyLleHun
KOTOpbIX yTBEPXAAET CTOPOHA, npocswas Cya NpuHATbL o6ecneunTesnbHble Mepbl (6yAb TO UCTEL, B pamKax
OCHOBHOI0 Tpe6oBaHMSA WM OTBETUMK B C/lyyae BCTPEYHOrO MCKa), CYLLECTBYHOT Ha caMoMm fene u 6yayT
npoaHanusnposaHbl CylOM Ha cTaguy paccMOTpeHus Aena Mno cyllecTBy. B aTom 3aksovaercs nATbli
KpUTEpUin — TaK HasblBaeMblli KpUTEPUA NPaBAONOA0OHOrO Ha/lMuus npas, O HapYLUEHMU KOTOpbIX MAeT
peub B cnope (aHrn.. plausibility test®), Bnepsble WCMOMNb30BaHHbIN MexayHapoaHbiM Cygom B 2009 rogy
B aene benbeusi npomus CeHezasna®. 10T HOBbI KpUTEPUIA aKTUBHO KPUTUKYETCS B HAYUHOI nutepatype u
B 0COObIX MHEHusX cygein MexpyHapogHoro Cyga 3a [ABYCMbIC/IEHHOCTb W HeomnpefesnieHHOCTb. Tak,
y6eXAEHHbIM 1 MOC/1e[0BaTENbHbIM ONMOHEHTOM MPUMEHEHMS 3TOTO KpUTepus BbicTynan cyapsa A. KaHcagy
TpyHpane. HeogHoOKpaTHO B 0COGbIX MHEHUSIX OH OTCTamBasl NO3ULMI0, COrNacHO KOTOPOI onpeaeneHus 06
obecneunTenbHbIX Mepax B MEeXrocyAapCTBEHHbIX CMopax Takoro poda Hamnpas/ieHbl Ha 3allMTy He npas
rocygapctea-3asiBUTENA, HO OCHOBHbIX MpaB 4esioBeka (TouHee npas JoAel, HaxXOAAWMUXCs B cUTyauun
KpaiiHeli ysizBumocTu)™. B ofHOM M3 0COObIX MHEHWI CyAbsi ykasas, 4To «CCbifka Ha “npaBgonogobtue”
B KAYecTBe HOBOro “fpeABapuTeNibHOro  yCcnoBusa”, CO3Jalollero HeonpasgaHHble TPYAHOCTU  ANs
npuMeHeHnsa obecneyunTenibHbIX Mep... BBOAWUT B 3a6/yXAeHNE, OKasbiBaeT MeABEXbLIO YC/yry OTNPaB/IeHNIo
npasocyaus»*2, E. PuTep oTMeuaerT, YTo CTPOroe c/iefloBaHne 3TOMY KPUTEPUIO NoApbIBAET NerMTUMHOCTb
MexayHapogHoro Cyaa, NoCKoNbKy hakTMieckn npeaBoCXmLLAET OKOHYATENIbHOE pEeLLIeHne crnopa, a Takke
nvwaet cam Cyg rmbKoCTV B NPUMEHEHNM 06ecnevnTesibHbIX Mep He TOJSIbKO A1 COXpaHEeHUs npaB CTOPOH
crnopa, HO M B ApYrux Lensx, TakMx Kak HeJonyweHne ycyrybieHuss cnopa uamn CoxpaHeHne 4enoBeyeckmx
XXU3HEMN, KyNITYPHOTO Hacneaust Uim NpUpPoAHON cpefbl, HanpuMep B NOrpPaHnYHbIX cnopaxts,

Mo yTBepxaeHuto Poccuiickoin degepaummn, NPeAnockiIKON K Havany crneumasibHON BOEHHOW onepauun
CTan reHouug, COBEpLUEHHbI YkpanHoi B [OHeLKoh u JlyraHCKoin o6racTsx. YkpavHa B CBOH O4Yepefb
HacTavMBaeT, 4YTO KOHBEHUMSI O reHouuae nodpasymMeBaeT Kak ee NpaBO «He MOoABEpPrarbCs JIOKHbLIM
3asBMeHNAM O reHoumae», Tak U NpaBO «He MOABEepraTtbCsd BOEHHbIM AENCTBUAM CO CTOPOHbI ApYroro
rocyfapcrsa Ha CBOel TeEpPUTOPUM» Ha OCHOBaHWM 310ynoTpebneHns ctatbeit | KoHBeHummn o reHouuae co
CTOPOHbI MPUMEHUBLLIETO CUJTY rocyaapcTeal®.

Mo cywecTBy 3asB/ieHHbIX TPeboBaHU YkpanHa B CBOEM UCKE A06UBAETCA AEKIapaTUBHOIO pPeLleHus
MexayHapogHoro Cyaa o TOM, YTO OHa He coBepluana reHoumga n 4to Poccusa B ni060M cnydae He MOXET
060CHOBbIBaTb MPVMMEHEHME CWIbl Ha TEppUTOpUM  YKpauHbl, CCbiMascb Ha MpefoTBpalleHne
npeanonaraemMoro reHoumaa'™. B onpegeneHun xe 06 obecneuntesibHbIX Mepax 3asBUTESlb CTPEMUIICS
nonyuntb BbiBog CyAa no BOMpocy O NPaBOMEPHOCTU MPUMEHEHUS CU/Ibl B JaHHOM KOH(P/IMKTE, YTO, CTPOro
roBOpsl, BbIXOAUT 3a pamMKM OCHOBHOTO MCKa. B CBA3W C 3TM KOMMEHTaTOpbl 060CHOBAHHO 3a/yMbIBaOTCH,
He 3anpelleHo NN MHULMUPOBaTb pa3bupaTenbCTBO, OCHOBHOM LENbio KOTOPOro SIBASIETCA MNOJyyYeHue
pelweHns o6 obecneuntenibHbIX Mepax, BbIXOAALEro 3a pamku Toro, 4yto Cya mor 6bl npegnucaTb no
CYLLECTBY Alena, v He ABMSETCS /N 3TO 3/10ynoTpebneHneM nNpoLeccyasibHbIMU npaBamn®e,

YkpavHa yTBepxgaeT, 4to B faHHOM cnope Cyn ob6nafgaer lopucaukumein Ha OCHOBaHuM nyHkTa 1
ctatbn 36 Crtatyta Cyga u ctatbu IX KoHBeHUMn O reHoumge. B aToli ctatbe CraTyTa ykasaHo, 4TO
«K BegeHuto Cypa OTHOCATCA Bce fena, KoTopble OyayT nepefaHbl eMy CTOpOHamu, M BCe BOMPOCHI,
crneunasnbHO MNpPeaycMOTpeHHble YcTaBom O6beanHeHHbIX Haumii wnn geincreylowpymmn OroBopaMmui 1
KOHBeHUuAMU». CornacHo ctatbe |X KOHBEeHUMM O reHouuae «criopbl Mexady 0o208apusaroluMucs
CmopoHamMu Mo BOMpPoOcaM MOJIKOBaHUSI, MPUMEHEHUS U/IU BbINO/IHeHUST Hacmosiwjel KoHBeHyuu, BKOYas
CNopbl OTHOCWUTE/IbHO OTBETCTBEHHOCTM TOTO WAWM APYroro rocyjapcrBa 3a COBepLUeHMe reHouuaa wunm

TepmuH “plausibility” nmeeT MHOro 3HayeHuii. B faHHOM KOHTeKkCTe Hauwbonee 61M3KMMK MO CMbICATY K aHIIMACKOMY OpWUrnHany

NpefcTaBnAloTCA TakMe BapuaHTbl NepeBoAa, Kak «BEepOATHOCTb» WM «npasAonofobHocTb». Cwm.: Rieter E. Autonomy of

Provisional Measures // Provisional Measures Issued by International Courts and Tribunals / ed. by F. M. Palombino, R. Virzo, G.

Zarra. The Hague : T.M.C. Asser Press, 2021. P. 71.

1 1CJ. Questions relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal). Provisional Measures. Order of 28 May

2009 //1.C.J. Reports 2009. P. 152. Para. 60.

ICJ. Application of the Convention on the Prevention and Punishment of the Crime of Genocide (The Gambia v. Myanmar).

Provisional Measures. Order of 23 January 2020. Separate Opinion of Judge Cancado Trindade // 1.C.J. Reports 2020. P. 62.

Para. 88.

ICJ. Application of the U.N. Convention on the Elimination of All Forms of Racial Discrimination (Qatar v. United Arab Emirates).

Provisional Measures. Order of 23 July 2018. Separate Opinion of Judge Cangado Trindade // 1.C.J. Reports 2018. P. 456. Para. 59.

13 Rieter E. Op. cit. P. 71.

14 ICJ. Allegations of Genocide under the Convention on the Prevention and Punishment of the Crime of Genocide (Ukraine v. Russian
Federation). Order of 16 March 2022. P. 12. Para. 52.

15 Kulick A. Provisional Measures after Ukraine v Russia I/ Journal of International Dispute Settlement. 2022. Vol. 13. P. 335.
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11

12

99



OJHOTO M3 ApYyrMx nepeuvnucneHHbix B cTatbe |l gesHuid, nepegatoTcs Ha paccMoTpeHue MexayHapoaHoro
Cypa no TpeboBaHuMio 060 13 CTOPoH B cnope» (Kypcue moil. — C. [1.). HecmoTpst Ha To uTo 1 Poccus, un
YKkpauHa ABAAOTCA ydacTHMUamu KoHBeHumn 6e3 oroBopok®’, Poccuiickas degepauuss B CBOUX
BO3paXKEHUsIX 3asiBMNa, YTO UCK YKpavHbl U ee Xo[aTaiicTBO 06 06ecneynTe/IbHbIX Mepax «sBHO BbIXOAAT 3a
pamku KOHBEHUMM W, cfefoBaTeNibHO, topucavkumn Cyaa»'®. CBoe KaTeropuuyeckoe Hecoriacue
c topucavkumeit Cyaa B 3TOM Cnope BbicKasasl M ero Bulle-npeaceatens K. FeBoprsaH'®, 3asisue, 4to crnop
O4YeBMAHbIM 06pa3oM HaxoamTcs BHe cdoepbl gencTeusa KoHseHuun. Kak cneacrsme, o ero MHeHuto, Cyf He
obnajaetr HW lopuUcOMKLMENR ratione materiae B fJaHHOM CMope, HU MpaBOM MNPUHUMATb pelleHne 06
obecneunTesnibHbIX Mepax. Tem He MeHee Cypg ycTaHOBW/, YTO OH obnagaeT prima facie wopucgmkumei
B CMOpPe, MPUHSB BO BHMMAaHWE akTMBHOE MCMOJb30BaHME CCbIIOK Ha KOHBEHUMIO O reHoumae c 06eunx
CTOPOH?.

CTouT OTMETUTb, 4YTO Hambonee nNPobAeMHbIM B 3TOM Aefle OKa3asicsd UMEHHO BOMPOC O MPUMEHEHUN
Cynom KpuTepusi MpaBgonoA06GHOrO HanvuMa npaB, O HapyLWeHUW KOTOpbIX WAET peyb B crope
(aHrn.: plausibility test), 0CO6EHHO C y4eTOM TOr0, YTO YC/I0BUS COBNIOAEHNS AaHHOIO KPUTEPUS B NpPaKTuke
Cypa ocralorca pacnnbiByatbiMn.  XoTa  Cyn  BO3ZepXascsa OT  MpAMOro NPUsHaHWs  Hamums
B MeX/yHapo4HOM MpaBe npasa He NoABeprarbCs JIOKHbIM 3asB/IEHUAM, OH BCE e NpuLLEN K BbIBOAY, YTO
BbiTekawLlee 13 KoHBeHLMN O reHouuae npaso YkpavHbl HE CTaHOBUTLCSA OOBHLEKTOM BOEHHbIX AEACTBUIA CO
CTOPOHbI TPETbEro rocygapcTBa C Lenbi NpefoTBpalleHns WM HakasaHWs 3a COBEpLUeHWe reHouuga
ABNsieTCs NpaBAonogo6HbIM?Y, MIMEHHO Ha cnabocTb no3vuuy Cyga B 3TOM BOMpoce o6partusia BHMMaHue
cyabs X. Cro3, KoTopasi B CBOEi feknapauum Takke 0CTaHOBWUIACh Ha KpUTepUM NpaBgonog06HOro Hasmmums
npas. o ee cfoBawm, 3asB/eHMe YkpavHbl HaNpsIMyt0 He CBA3aHO C npaBamu, 3akpenaeHHbIMU B KOHBEHLMK
0 reHouuge, a obecneynTesibHble Mepbl, UCNpaLIMBaeMble YKPauUHO, Bpag v BHECYT BK1aZ B paspeLleHne
KoHpMKTa?, Cyabsi Takke ykasasa, 4To eAUHCTBEHHOI Lefblo WCMosib30BaHUsl YKpauHoi KoHBeHuuu
0 reHouuge, no-smagumomy, 66110 obecneveHne foctyna B MexayHapogHblii Cya, 4Tobbl BEIHECTU Ha ero
paccMoTpeHue BOMpoCbl O NpPaBOMEpPHOCTM npusHaHusa OHP n JIHP, a Takke ucnonb3oBaHusi Poccueli
BOEHHOW CU/bl B 3TOM KOH(PNNKTEZ,

Co cBoeli CTOpOHbI cyabss M. BeHHyHa, rosiocoBaBLUMiA 3a MPUHATME ObecnevmTesibHbIX Mep BBuay
«TParuyHOCTM CUTYaLUMN»>*, noguepkHyn B Aeknapaumm, uto Cyay He yaanocb 060CHOBaTb NpaBaonogo6Hoe
Ha/mumMe npaBa YKpauHbl N0 KOHBEHUUM O reHoumae, KOTOpoe, Kak yTBEPXAAeTCs, Hapywuna Poccuiickas
depepaums®. Takoit nogxod, MO €ro MHEHWIO, CBUAETENLCTBYET O TOM, UYTO F'yMaHUTApHbIE COOGPaXKEHNS,
Mo-BUAMMOMY, NEepPeBECUSIN A0BO/ILHO NOBEPXHOCTHOE OTHOLLEHME CyAa K 3TOMy acnekTy pelleHus®e,

Tem He MeHee GONbLUMHCTBO CyAdeli COWANCL BO MHEHUW, YTO NpaBa 3asBuTessA, 0 HapyLUeHU KOTOpPbIX
OH CcOO0b6LLaeT, No KpaliHeli mMepe npaBAonoAo6Hbl. Mo oueHkam uccnefosBaTesieil, UMEHHO OTMeYeHHast
Bbille ABYCMbIC/IEHHOCTb W HeOoNnpefAesieHHOCTb npakTukm Cyaa B 4vacTv KpuTepus npasBgonofo6HOro
Hasmuua npae noseonuna Cyay B WTOTe MPUHATbL B JaHHOM fene o6ecneunTesibHble Mepbi?’: MosTomy
aBTOPbI €AVMHO/YLLIHO COTMallaoTCsa C TeM, YTO AaHHbIV KpUTepWii HyxaaeTcs B AasibHelLeM yToUHeHnn,

7 YMeCTHO HamoMHUTb, Y4TO MpuW patTudukaumm KoHBeHLMN o reHouuze B 1954 rogy YkpavHa 3asiBuia oroBopky K ctatbe IX, ofHako

cHana ee B 1989 rogy. Poccuiickaa ®efepauyns ABNAETCA y4aCTHMKOM KOHBEHUMM O reHouuae Kak rocyAapCcTBo-npogosnkaresb
CCCP, KOTOpbIii Takke 3asiBW OTOBOPKY K cTaTbe IX npu patndmkayum KonseHuyn B 1954 roay, cHss ee B 1989 roay.

18 ICJ. Allegations of Genocide under the Convention on the Prevention and Punishment of the Crime of Genocide (Ukraine v. Russian

Federation). Document (with annexes) from the Russian Federation setting out its position regarding the alleged “lack of jurisdiction”

of the Court in the case of 7 March 2022. P. 6. Para. 23. URL: https://www.icj-cij.org/public/files/case-related/182/182-20220307-

OTH-01-00-EN.pdf (gata obpateHns: 22.01.2023).

ICJ. Allegations of Genocide under the Convention on the Prevention and Punishment of the Crime of Genocide (Ukraine v. Russian

Federation). Declaration of Vice-President Gevorgian. Para. 1. URL: https://www.icj-cij.org/public/files/case-related/182/182-

20220316-ORD-01-01-EN.pdf (gara obpatlieHus: 31.01.2023).

2 |CJ. Allegations of Genocide under the Convention on the Prevention and Punishment of the Crime of Genocide (Ukraine v. Russian
Federation). Order of 16 March 2022. P. 13. Para. 48.

2 |bid. P. 15. Para. 60.

2 |CJ. Allegations of Genocide under the Convention on the Prevention and Punishment of the Crime of Genocide (Ukraine v. Russian
Federation). Order of 16 March 2022. Declaration of Judge Xue. Para. 1. https://www.icj-cij.org/public/files/case-related/182/182-
20220316-ORD-01-03-EN.pdf (gata o6paiieHus: 22.01.2023).

% Ibid. Para. 2.

2 ]CJ. Allegations of Genocide under the Convention on the Prevention and Punishment of the Crime of Genocide (Ukraine v. Russian
Federation). Order of 16 March 2022. Declaration of Judge Bennouna. Para. 1. URL: https://www.icj-cij.org/public/files/case-related/
182/182-20220316-ORD-01-02-EN.pdf (aata obpaLyeHus: 22.01.2023).

% |bid. Para. 6.

% Wuschka S., Hoffberger-Pippan E. Op. cit.

2 Ibid.

% Ibid.
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HecmoTpss Ha KaTeropuuyHOCTb YTBEPXAEHWI psaga 3anafHblX KOMMEHTATOPOB O «(aslbLUMBOCTU
npuBefeHHbIX Poccueli aprymeHTOB O reHouuae Ha YKpauHe B KayecTBe onpaBAaHusi NpaBOMEPHOCTM
npoBefeHns creumanbHON BoeHHoit onepauun?®®, Cya B onpeaeneHnu ctapasics Mcnosib3oBath 6Gonee
B3BELUEHHbIE N OCTOPOXHble BbIPaXeHUSA. Tak, OH 3asaBW/, 4YTO «He pacnonaraeTr fokasare/bCcTBamu
060CHOBaHHOCTM YTBEPXAEHMA Poccuiickolr ®efepauuy 0 TOM, YTO Ha TeEpPUTOPUN YKpaunHbl Obln COBEPLLEH
reHouna»*® 1 NUlb NOCYMTasT COMHUTENbHBLIM, UYTO «KOHBEHLWSl, B CBETE ee 06bekTa U Lenu, paspeluaeTt
OHOCTOPOHHEE TNPUMMEHEHNEe CW/bl ee YYacTHWKamy Ha TeppuTopuy ApYyroro rocygapcrea C Lefbio
npenoTBpaLLeHns: NPeanosaraemMoro reHoumaa UM HakasaHusi 3a Hero»*!. FoBopsi 0 npumeHeHun Poccueii
CCbl/IKN Ha cTaTtblo 1 KoHBeHummn o reHoumae, Cya NnogvyepkHys, YTO «rocyapcTBo Brpase NPYHUMAaTbL Mepbl
ONns  npefoTBpalleHus  reHouupga  ApyrMMu  rocygapctBaMu  TOMbKO B Mpefenax, paspeLleHHbIX
MeXyHapoAHbIM npaBom»*2. Cyn KOPOTKO fasl NMOHSATh, YTO KOHBEHUMSI O TEHOUMAE A0/HKHA TOSIKOBATLCS HE
cama no cebe, a B COBOKYMHOCTN € HOpMamu YcTaBa OOH 1 06bIMHOr0 MeXayHapo4HOro npasa, KoTopble
PerynupytoT Bonpockl NpuMeHeHns cunbi®, Cyas no Bcemy, 3TOT Bompoc 6yAeT paccMOTpPeH noapo6Hee B
peweHun Cyfa no cyLecTsy cropa.

Mocne aHasimM3a BCeX KpUTEpPUEB, HeEOOXOAMMbIX AN  NPUMEHeHWs obecneynTefibHbIX  Mep
(a uccnepgoBaHMe KpUTEPUEB CPOYHOCTU M HENonpaBMMOCTM yllepba He Bbi3Basio Yy Cyaa 3aTpyAHEHWiR),
MexayHapogHblii Cya 4yacTUYHO YAOBAETBOPUI TPeboBaHNsT YKpauHbl Mo XxogaTtaiicTBy 06 o6ecneymTenibHbIX
mMepax, npeanucas Poccun HemeaneHHO NPUOCTaHOBUTL BOeHHble AeiicTBus. Kpome Toro, Cyg obssan oba
rocyfapcrea BO34EPXMBATLCA OT /1I0ObIX AENCTBUIA, KOTOPbIE MOMIM 6bl YCYrybuTb Wav NpoganTb Cnop, 4to
CTa/10 NPeAMeTOM Pe3Koi KPUTMKM CO CTOPOHbI cymei W. Joge* w M. PobuHcoHa®. OpgHako ata Mepa
OKaszanacb eAMHCTBEHHOW, B OTHOLUEHWM KOTOPOW pelleHue O NpYMeHeHUn 6bl10 NPUHATO eAMHOrNacHo
BceMu cyabamu. Cyn Takke OTKasasica npeanucarb 3anpolUeHHYK YKpavHOW Mepy, B COOTBETCTBUM C
KoTopoii Poccuiickasn ®egepaunsi  gomkHa 6bina  Obl  MpefocTaBsATb  OTYETbl 06 UCMOSHEHWUU
o6ecneunTenbHbIX Mep®.

Onpepenexnve MexayHapogHoro Cyaa 06 obecneunTtesibHbIX Mepax B JaHHOM fefie B OYepefHoi pas
BbICBETU/IO Npob/iemy, ¢ KOTOPoi Cy[, y)Ke HeOAHOKPATHO CTa/lkmBasica B rnocnefHue rogpl. Peub naet ob
NCKYCCTBEHHOIN NOAroHKe 3asBuTenemM hakToB Aefna Mnof UMELLYIOCS HPUCAVKUVOHHYO OTOBOPKY B TOM
WM MHOM MEXAyHapOo4HOM COr/lalleHMn C Uenblo obecneunTb topucamkumio MexayHapogHoro Cypa no
CNopy WU Kak MUHVMYM anessimpys K afieMeHTy cpovHocTu, ybeanTtb Cya, 4to TOT obnagaet prima facie
lopucavKumelt ana nNpuHATUS obecneuntenbHbiXx Mep. Tak, B gene py3us npomus Poccuu Cyg Ha cTagum
npumeHeHns obecneumTenbHbIX Mep Npu3Hasl, YTo obnagaer prima facie pucavkunein B COOTBETCTBUU C
MexayHapoaHO/ KOHBEHUMell 0 NuksMgaumvm Bcex (DOpM pacoBoii AuckpumMuHauum 1965 roga, HO
BMNOCNEACTBMM peLunsi, 4YTO CTOpoHaMyu He Oblin cobofeHbl focyaebHble npouedypbl B KavecTse
npeaBapuTeNIbHOTO YCMOBUSI YCTAHOBMEHUS OpUcauKUmMm®’. HekoTopble uccneaoBateny nocuvTanu, 4to
Takoe pelleHVe MOC/YXWUNO0 CUTHaIOM O TOM, 4YTo Cyf HeraTtMBHO OTHOCUTCH K CUTyaumsaM, Npu KOTOPbIX
rocygapctea CTpeMATCH BTUCHYTb SBHO HE OTHOCALLMECH WM MU0 CBSA3aHHbIE C NPYMEHNMON KOHBEHLMEN
CMopbl B IOPUCAUKLMOHHbIE OFOBOPKU, YTOGbI NPUB/IEYb MEX/AYHAPOAHOE BHUMaHVE K CBOUM Tpe6oBaHUAM™®,
AHasIorMyHble onaceHuss 6blIM OTPaXeHbl B Jek/apauusx HeKOoTopbiX cyael K onpegeneHnio 06
obecneunTesibHbIX Mepax Mo WCKy YkpauHbl. Tak, cygbs M. BeHHyHa npegynpeaws CTOPOHbl, 4TO
«MCKYCCTBEHHAsA NMpMBA3Ka crnopa O NPOTMBOMNPABHOM NPUMEHEHWUW Cuslbl K KOHBEHLUMM O reHouuae HUKaK He

2 Cwm., Hanpumep: Ohlin J. D. #Genocide: Atrocity as Pretext and Disinformation // Virginia Journal of International Law, Forthcoming.
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CMOCOGCTBYET YKPEMIEHWIO 3TOT0 AoKyMeHTa»®, a cyabsi X. Clo3 nocuutasia, 4To COOTBETCTBYHOLLME
JelicTBuSA «He nognagatoTt nog cepy AelicTBrs KOHBEHLMM O reHoumae»*.

Kak oTmevaloT HekoTopble KOMMEHTATOpbl, HanpaBnss MoAo6Hble WCKW, rocygapcTBa He CTOMbKO
CTPEMATCA pa3peLunTb KOHIMKT, CKOJIbKO UCMoNb3ytT Cya, uTo6bl HabpaTb MOMUTUYECKME QUKW BHYTPU
CBOeil cTpaHbl. 10 MHeHuto ®. DoHTaHeNn, Takas cTpaTers BrnosiHe NPaBoOMepHa, HO TEM HE MeHee OHa
nogpbiBaeT goeepue kK Cyay kak K NOCPegHVKY B YPEryimpoBaHuy CropoB Y MOXET Croco6CTBOBATL TOMY,
YTO rocygapcTBa nepecTaHyT BK/IOYaTb HPUCAUKLMOHHbIE OTOBOPKM B HOBble A0roBopbl*’. B kauecTse
npumepa OH NPVMBOAUT HepaBHKE onpeaerneHns 06 06ecnedunTesibHbIX Mepax B criopax Mexay ApMeHuei 1
AzepbaiimkaHoM* Kak o6pasel, CuTyauuu, B KOTOPOW CTOPOHbI BbIABUralOT  LUNPOKOMACLLTaGHbIe
06BUHEHNSA, Ucnonb3ys pucankumio Cyaa, U4Tobbl HAHECTU penyTauMoHHbI ywep6 apyr Apyry 1 ogepxaTb
NMPOMEXYTo4Hble nobefbl B 3aTSHHXXHOM KOH(/IMKTE, @ N0 CYTM — MPOAO/DKUTL BOMHY, HO YXe ApYyrumu
cpeactBamMu®. B atom koHTekcTe T. TpeBec npuBoguT npumep Katapa, KOTopblli MHULMMPOBasT CyAe6Hble
pasbupartenbctBa npotuB baxpeitHa, Ermunta, Cayposckoii ApaBum u OA3 Ha pas/inuHbIX Molagkax,
ocnapvBasi BBeiEHHbIE NMPOTMB HEr0 OAHOCTOPOHHMUE CaHKLMK*, 1 MHOTOUYMUCNEHHbIE UCKW NPOTMB Poccun co
CTOPOHbI YKpauHbl, nogaHHble ¢ 2014 roga. OH OTMeYaeT, 4TO C/lydanm OTKasa rocyfapcTB-OTBETYMKOB
yyacTBOBaTb B C/ylaHusix, MNpoBoauMbIX MexayHapogHbeiM CyaoM, [asieko He  eAuHWUYHBL  JTa
CMMNTOMaTU4YHas TeHAEHUMS CUrHannsmpyeT 06 OTCYTCTBMM Yy rocygapctB gosepus K Cyay M o6 ux
Hey10BNETBOPEHHOCTY TeM, Kak MexayHapoaHblii Cya peanusyeT o6si3aTeslbHy0 lpUCanKLmo?®®,

Mo MHeHWO psifa aBTOPOB, apryMeHTbl, NPMBEAEHHbIE YKpauHOW B LENsX AokasaTb Hanunumne y Cypa
IopUCANKLMM B AAHHOM crope 1 060CHOBaTb HEOBX0AMMOCTb NPUHATMSA 06ecneynTenbHbIX Mep, HaxoaaTcs
Ha rpaHu 3/10ynoTpe6/ieHns NpoLeccyasibHbIMM NpaBaMu®®, Ho TyT e [AenaeTcs oroBopka, YTo (hakT Takoro
3noynoTpebneHns B MeXAyHapoJHOM CyAe6GHOM pas3bupaTefibCTBE YCTaHOBUTbL KpaiHe crioxHoY. B
YacCTHOCTWU, eCcnn CTOpOHa WHMuuMpoBana geno B Cyae TOMbKO ANA TOro, 4ToObl AOOGUTLCS NPUHATUS
obecneunTenbHbIX Mep, BbIXOAALMX 3a paMKku ropucankumn Cyga no cylwecTBy, AoKasaTb 3TO NPaKTUYeCKn
HEBO3MOXHO. [103TOMY Ha [AaHHbIi MOMEHT, MO MHEHMWIO MCCrefoBaTenel, XoaTtaicTBo YKpauHbl 06
obecneunTesnibHbIX Mepax B 4aCTW  MCNOJIb30BaHHbIX aprymMeHToB — He 060/1iee  4Yem UCKycHast
npoueccyanbHasi yI0BKa, KOTOPYH OfIHAKO HEe ClieAyeT paccMaTpyBaTh B KAYECTBE 3/10ynoTpebneHms ™,
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