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OT PEJAKINHU | EDITORIAL NOTE

«@KYPHAJI BIID IO MEKAYHAPOJHOMY IIPABY (HSE UNIVERSITY JOURNAL
OF INTERNATIONAL LAW)»: MUCCHUA «BBEPX»

He cexpert, 4To OTKpbITHE XKypHaJla JaBHO OBUIO 3aBETHOW MEYTOH I0pUCTOB-MEXIyHapOAHUKOB Brmiku. ['on Hazan
9Ta MeYTa CcTaia uieeu, KoTopoit MeHs jmuaHo 3apasmia Jl.C. boxman. OxHako umes HUKOTAa He Oblta OBl IpeTBOpeHa
B JKH3Hb 0€3 BCECTOpOHHEH MOINEepKKU JekaHa (akymbreTa mpaBa B.A. BuHorpamoBa m 3amecTuTens IeKaHa IO
Hay4qHOH padore A.A. JlapuueBa, KOTOpPBIE BEPHIIN B HAC Ja)Ke TOT/a, KOTAa MBI CaMH TEPsUTH HaleX Ty Ha ycrex. Mbl
UCKpPEHHE IPU3HATEIBHBI BCEM WICHAM PEAKOIIIEIHH U PEICOBETa, KOTOPBIE HE IPOCTO AOBEPHINCH HaM, a ¢ OOJIBII M
SHTY3Ma3MOM MOJAEP)KaIH 3TOT NPOEKT. JIeBATh aBTOPOB IMOpPA3MWJIM HAC CBOEH CMENOCTBIO, HAlNpaBUB CTAaTbU
B )KypHaJI, KOTOPBIH TOJIBKO OBLI «porkaeH». MToroBas pemakius, B KOTOPOH CTaThH NPEJNCTaHyT Iepe]] YnTaTesneM, —
OoJiplllasi 3aciayra HallMX peleH3eHTOB. HekoTopble peleH3MH M OTBETHl Ha HUX B CHIIy TJIYOMHBI COJEp)KaHMs
U BHYLIUTEJIFHOTO 00beMa MPETEHJ0OBAIN Ha TO, YTOOBI Ha3bIBATHCS CAMOCTOSITEIIbHBIMHU CTAaThsIMU, U TOJBKO KECTKHE
NpaBuJia IBOMHOTO CIIETIOTO PELEH3UPOBAHMS MPECEKII Hallle XKeJaHUE OIyOJIMKOBAaTh OCTPYIO HAYYHYIO MOJIEMHUKY.
OpHaKoO MMEHHO OKMBJIEHHAs IUCKYCCHS U CTaja SBHBIM IIPH3HAKOM TOTO, YTO XKypHaT «3aabimany. ClioBa HCKpeHHEH
0JIaroTapHOCTH 5 TAK)KE XOYy aapecoBaTh HammM cotpyianukam: E.A. 3axaposoit u E.A. MapTeiHOBO# — 3TO 11Ba
«KPBUIa» )KypHaJa: ero B3JET — Pe3yJbTaT X HEYCTaHHOW pabOThI 1 Oe3rpaHUYHO JF00BH K MOJIETY.

Jlorotunom «XKyprana BIID mo mexnmyrapogaomy npaBy (HSE University Journal of International Law)» mbr
BEIOpanmu ¢parMeHT npuHamIexkamed kuctu B.B. Kangmackoro kaptuabsl «BBepx». MHOTHE 3HAIOT, YTO BEIHKHIMA
XYIOKHUK-aOCTPaKIIMOHUCT OBUI IOPUCTOM IO OOPa3OBaHUIO M BIIOJHE MOT CTaTh mpodeccopoM. OmHAKO HE 3TOT
npuMedaTesbHbIi pakt 6norpadun KaHIMHCKOTO MOATONKHYIN peJakinio 00paTHThCS K ero TBopdyecTBy. Hamr moaxon
K MOHUMAaHHIO CYIIHOCTH CaMOr0 MEXIYHApOIHOIO MpaBa M K OCMBICICHHIO MPOMCXOAAIINX B HEM MPOLECCOB TECHO
MEPEKIIMKACTCSl C MJIESIMU, KOTOpbIe ObUIM BbIpakeHbl KaHAMHCKMM Ha s3bIKe W300pa3UTEIBbHOrO HMCKYCCTBA U
B TEKCTaxX €ro TEOPETUUECKUX padoT.

«M3 XapakTepUCTMKM Hallleil CerojHsIIHEH rapMoHHM camo co0oil ciexyer, — mucan KaHmuHckuit
B 1910 romy, — 4TO B Halie BpeMs MEHee, YeM KOria-an0o, BO3MOXKHO BBIPA0OTaTh COBEPIICHHO 3aKOHUCHHYIO
TEOpHI0, CO3/1aTh CKOHCTPYHPOBAHHKIIN reHepan-6ac KuBoMHCH»' . Tak ¥ MBI — IOPUCTBI-MEXIYHAPOJAHUKY B NIEPBOU
yerBeptu XXI Beka CTOMM Ha IUleYaxX BEIUKHUX HMHTEUIEKTYaJIOB, YXKE JIOKa3aBIIMX TINETHOCTh U WILIFO30PHOCTH
MTOCTPOCHUS «OOJBINOY (YuTait — BceoOIIel 1 eAMHO) TEOpHH.

Ham >xypHanm Oasupyercss Ha TIOHMMaHWM TOTO, 4YTO 33Ja4M, CTOSAIINE TIIePeJ COBPEMEHHOW HayKoH
MEXAYHApOJHOTO IyONMYHOrO TpaBa, HE MOTYT OBITh pEIICHbl HCKIIOYHMTENIFHO IIOCPEICTBOM —aHAIN3a
MEXAYHApOIHBIX JOTOBOPHBIX M OOBIYHBIX HOPM M CBSI3aHBI C HEOOXOJMMOCTBIO PACIIMPEHHS METOJI0JIOTHUECKOTO
anmapara Hay4HBIX HCCIIEJOBAaHHMH 3a paMKaMH NPaBoBOTo (opmani3ma. IMEHHO Takoi MOAXO0/ MO3BOJISIET NPOBOANTD
HAayYHO OOOCHOBAaHHBI AaHaJIW3 TIOCTOSIHHO HAXOJSIIEHCS B JBIDKEHHH CJIOXHOH KapTHHBI COBPEMEHHOTO
MEXAyHapoaHOro npasa. KapTuhbl, kotopas (HOpMUPYETCsl OJHOBPEMEHHO B pe3ysibTaTe Kak rio0anu3aluu, Tak U
pernoHanu3annu. KapTHHBI, KOTOpas CKJIaIbIBA€TCS W3 CJIOXKHOTO M JKMBOTO B3aUMOJCHCTBHUS MOATAJIKUBAIOIINX
U MUTAOIIKUX APYr Jpyra, HO IMPU 3TOM HEPEIKO CTATKMUBAIOIIMXCS M CONEPHUYAIONINX HOPM: YHHBEPCAJIbHBIX,
pPETHOHANBHBIX, JIOKANbHBIX, HAIIMOHANBHBIX, — 3a KOTOPBIMH, COOTBETCTBEHHO, CTOSAT II€HHOCTH, HHTEPECHI,
MOJIUTUYECKHE U SKOHOMHUECKHUE MPOLIECCHI, FOCYapCTBa, KOPIIOPAIMH U, KOHEYHO, MHIUBH/IBL.

Hayka MexIyHapoJHOTO IIpaBa NEpexHuBacT OYPHBIH POCT M pa3sBUTHE 3a CYET IEPEOCMBICIICHHS W KPUTHKH
COOCTBEHHOW OHTOJIOTHH, a TAK)XX€ Pa3BUTHS METOJOJIOTHUECKOI 0a3bl HayYHBIX MCCIICAOBAHUH, BKIIOYas MPU3HAHNE
00OCHOBaHHOCTH MEXIUCIUILIMHAPHBIX IT0JXOJ0B, OCHOBAaHHBIX HA MWCIOJIB30BAHUM IIOJIOXKEHUH ITOJUTHYECKON
HAyKH, COLIMOJIOTHH, a TAKXKE SIKOHOMHUKHU, U POCTA IMIUPUUECKUX HCCIe0BaHUN. IMEHHO 3TOT NOAXOJ K NPU3HAHUIO
IUTIOPAJINCTUYHOCTH COBPEMEHHBIX HAyYHBIX TEOPHH W METOJOJOTMH OyIeT CIIy>)KUTh OCHOBOM JUIs HallOJHEHUS
KypHaia.

IIpu Bcelt coxpaHSIOUmEHCS BAXXHOCTH TO3WTHUBU3MA JUII HAC BBIXOJ U3 aBTOPE(EPEHTHOM CHCTEMBI
MEXIyHapOJHOTO MpaBa — 3TO HE HANOJHEHHOE TOCTMOAEPHHUCTCKUM Pa309apOBaHUEM pPa3pyIICHHE «3EpKaJIbHOTO
3a/ma»’, a Pa3sBUTHE HAYKH, HAYIHOTO MBIILICHHS, PACITHPEHHE BOSMOYXKHOCTEH sl FeHEPUPOBAHMS HOBOTO 3HAHMS O
MEXyHapOJAHOM TIipaBe. VCXOAs W3 MHOTOMEpPHOCTH BOCHPHATHS «MEXIYHApOJHOTO TIpaBa B ICHCTBUH, MBI
OTKpBIBa€M JABEPH [UIA TeX, KTO TOTOB KOHIENTYaJIM3HpPOBATH pazINYHBIE IPONECCHl U SBICHHSA, JICXKAIIHE
B HEOOBATHOI TIIOCKOCTH COIHMAIBHBIX MOEi»° MEXIyHAPOIHOTO [PaBa.

Kak wm3BectHo, renmii KanguHckoro coueran B cebe XyJOXKECTBEHHBIH aap ¢ (PuiIocockuM OCMBICIEHHEM
Iporecca TBOpYECTBA M OBUI HAIOJHEH OTBETCTBEHHOCTHIO M OCO3HAHMEM TI'YMAaHHUCTHUECKOH MHCCHU XYJIOXKHHKA.
IMoxxe OTH NPO3peHUs HA30BYT 3aPOXKICHUEM (JIyXOBHOTO IIOBOPOTa» B KHUBONMCU. «B kaxaol kapTHHE
TAaMHCTBEHHBIM 00pa30M 3aKiItoueHa Iesas *Hu3Hb, — nucan Kananackuii. Ho «xyna nanpasnena 3rta xu3Hb? K kakum

Kanmunckuit B.B. O dyxosnom 6 uckycemee. Hpio-Hopk : Mexynapomnoe Jlutepatyproe Coapyskectso, 1967. C. 120.

Cwm.: [I’ Actipemon XK. Tpu ropucma-medxncoynapoonuxa 6 sepkanvrom 3ane // Mexaynapontoe npasocyaue. 2019. Ne 4 (32). C. 21-38.

CMm.: @aurctun H., Makanam JI. Teopus noneii / niep. ¢ anrn. E. B. TonoBnsHULBIHOI; ox Hayd. pen. B. B. Pagaesa. M. : U3n. nom Beicuieit
IKOJIbI 9KoHOMHUKH, 2022. C. 48-74.
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cdepaM B3bIBACT [yl XyHOXKHHKA, €CIIM M OHA TBOpHia? UTO OHa XOUYeT BO3BECTHTH?»' — BONPOMIAET XYIOKHHK.
OTOT MOpaNbHBII KOMIAC KaK HUKOTAA BaXKEH ISl MEKIyHAapOIHOTO MpaBa M OOpAICHHBIX K HEMY HCCIEAOBAHUI: 3a
HOpMaMH, MHCTUTYTaMH, OTHOLIEHUSAMH, MIPOLECCAMH, TPAKTUKAMHU M aKTOpaMH 3a MEJICHONW MHTEPECOB BCET/a CTOSAT
LEHHOCTH. UTO IBUrasio TeMH, KTO CO3aBai HOpMbI? Temu, KTo ux npuMmenseTr? Temu, KTO UX KOHIENTYaIU3UpyeT U
ocmeiciseTr? Ha cBoit Bonmpoc Kannunckuii naet otset cnosamu komnosutopa P. lllymana: «Ilpu3Banue XynoxxkHHKa —
MOCBUIATh CBET B ITyOUHBI YEJIOBEYECKOTO cepaua»s.

ITapannenu Ha 3TOM He 3akaHumMBaroTcd. «llyTh k >kxuBomucu» B.B. KannuHckuil onpenesnsul Kak «Jiexaiuil Mex
JIByX oOmacTei», OTMeyas, 4TO OHHM <SIBJISIFOTCS M JIByMs OIIACHOCTSIMH»: «HAIpaBO — IEJIMKOM aOCTpakTHOE,
COBEpLIEHHO YMaHCHIIMPOBaHHOE MPHMEHEHHUE IBETa B ‘“TeoMeTpHuecKoi” (opme», «HajIeBo — Oojee peajbHOE, HO
CIIMIIKOM OCJTa0JIeHHOE BHEIIHUMH (POpPMaMH HOJIb30BAHUE [BETA B “TEIECHOW” q)opMe»G. B 3TOM omnucaHuu Cl0XKHO
HE pacro3HaTh BeIBeeHHYI0 M. KockeHHHEMH TNXOTOMHIO MEXITy HOPMaTHBHOCTEIO MIpaBa (KOTopas B KpaitHel cBoei
(opMe CTaHOBUTCS yTONMHEH) M KOHKPETHOCTHIO (3TO MPOSBICHHUE PEAN3Ma, BBIBEJCHUE NMPABIII UCKIIOYUTEIHHO M3
MOBEJEHU TOCYJapCTB, Beoyliee K AamloJOTMH X neiicTauit). Kpurrndeckoe o0cCO3HaHHME CYIIHOCTH TIpoLEcca
(OpMHpPOBaHUS HOPM MEKAYHApOJHOTO MpaBa M €ro INPHUMEHEHHS CyJaMH W KBa3HUCYACOHBIMH OpraHaMH eCTb
UCXOIHAs TMO3MLMs ¥ Iuatdopma, mpenonpenensiomas KOHTYPbl TpeOOBaHHH HAIIEro >XypHala K Oymymium
Ty OJIMKALUSIM.

«XKypnan BIID no mexaynaponHomy npaBy (HSE University Journal of International Law)» HauunaeT cBoro
paboTy M OTKpPBIBAET IBEPH AJIS BCEX TEOPETHUKOB M MPAKTHUKOB, ONBITHBIX U MOJIOJABIX HccienoBaTeneil. Mbl yBepeHbI
B TOM, YTO, OObE/INHUB MHTEIJUICKTYaJIbHbIE YCUIIHs OOJBLION KOMaH/Ibl aBTOPOB, PELIEH3CHTOB M PEJIaKTOPOB, XKypHAI
y>K€ C IEpPBOr0 HOMEpa HAYHET BBINOJIHATh CBOI0 MMCCHIO — OCHOBBIBAsCh HA IUIIOPAIUCTUYHOM KapTHUHE HAy4YHBIX
TEOPUH U METOJOJIOTUU COBPEMEHHOIO0 MEKIYHAapOJHOIO IpaBa, pPa3BUBaThb CTEPEOCKONUYECKOE IPEACTaBICHUE
0 HOpMax, IIpoleccax M aKTopax, (OPMHUPYIOIINX COBPEMEHHBIC MEXIyHAapOIHO-TIPABOBBIE OTHOIIECHMS. IlycTh
HaMpaBJIeHUE 3TOr0 MyTH onpeaenut kaptuHa Kanaunckoro: Beepx!

B.H. Pycunosa,

rinaBHBIN penaktop «OKypHana BIIID no mexayHapogHOMy IpaBy
(HSE University Journal of International Law)»

Kangunckuit B.B. Vkas. cou. C. 20.

Tam xce.

Tam ace. C. 133.

Koskenniemi M. The Politics of International Law. Oxford : Hart Publishing, 2011. P. 38-40.
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OT PEJAKLIMU | EDITORIAL NOTE

ZHURNAL VSHE PO MEZSHDUNARODNOMU PRAVU (HSE UNIVERSITY JOURNAL
OF INTERNATIONAL LAW): MISSION «UPWARD»

It is no secret that it has been a cherished dream of the HSE University international lawyers to launch a scientific
journal. A year ago, Professor Daria Boklan infected me with her enthusiasm for having a journal, and it became our
shared idea. However, it would never have been implemented without the full support of Vadim Vinogradov, the Dean
of the Faculty of Law, and Alexander Larichev, the Deputy Dean for Research, who believed in us even when we
ourselves despaired of success. We are sincerely grateful to all members of the Editorial Board and the Editorial
Council, who not only trusted us, but supported with great encouragement. Nine authors impressed us with their
courage by submitting manuscripts to a newborn journal. The articles as you see them in this issue are a great merit of
our reviewers. Some of the reviews and responses to them, in terms of their content and volume, qualify for being
independent articles themselves, and only the strict rules of double-blind peer review kept us from publishing this
robust academic discussion. For us, this is also a clear sign that the journal has already been ‘breathing’. I would also
like to express my heartfelt gratitude to the editorial team: Ekaterina Zakharova and Ekaterina Martynova — they are
the two ‘wings’ of our journal: its ‘take-off” is the result of their tireless work and unfailing love for flying.

We have chosen a fragment of the painting by Wassily Kandinsky «Upward» as the logo of the HSE University
Journal of International Law. The fact that this great abstract artist was a lawyer by education and could well become
a professor is common knowledge. That said, this circumstance was far from decisive for us. Our approach both to
understanding the essence of International Law itself and to comprehending the processes taking place in it closely
echoes the ideas that were embodied by Kandinsky in the language of fine art and in the texts of his theoretical works.

“From the nature of modern harmony,” as Kandinsky wrote in 1910, “it results that never has there been a time
when it was more difficult than it is today to formulate a complete theory, or to lay down a firm artistic basis.”* In
asimilar way, we, international lawyers in the first quarter of the 21st century, stand on the shoulders of great
intellectuals who have already proved the futility and illusiveness of building a ‘complete’ (read: universal and unified)
theory.

Our journal will be based on the understanding that the tasks facing the modern science of Public International Law
cannot be solved solely through the analysis of international treaties and customary norms and require expansion of
the methodological apparatus of scientific research beyond legal formalism. It is this approach that makes it possible to
conduct a scientifically based analysis of the complex picture of modern International Law that is constantly in motion.
The picture that is formed simultaneously through globalization and regionalization. The picture that consists of
a complex and ‘live’ interaction of pushing and feeding each other, but at the same time often colliding and competing
norms: universal, regional, local, national, behind which are values, interests, political and economic processes, states,
corporations and, of course, individuals.

The science of International Law is experiencing rapid growth and development due to the rethinking and criticism
of its own ontology, as well as the development of the methodological base of scientific research, including recognition
of the validity of interdisciplinary approaches based on the provisions of political science, sociology, as well as
economics, and the growth of empirical research. It is this approach to the recognition of the plurality of modern
scientific theories and methodology that will serve as the basis for filling the journal.

For all the continued importance of positivism, for us, the way out of the self-referential system of International Law
is not the destruction of the ‘hall of mirrors’? filled with postmodern disappointment, but the development of science,
academic thinking, and the expansion of opportunities for generating new knowledge about International Law. Based on
the multidimensional perception of ‘International Law in action’, we open the door for those who are ready to
conceptualize various processes and phenomena that lie in the vast plane of the ‘social fields’ of International Law.

Famously, the genius of Kandinsky combined an artistic gift with a philosophical understanding of the creative
process and was filled with responsibility and awareness of the artist’s humanistic mission. Later, these insights were
called the birth of a ‘spiritual turn’ in painting. “In each picture is a whole lifetime imprisoned”, but “Whither is this
lifetime tending? What is the message of the competent artist?”* asks Kandinsky. This moral compass is more important
than ever for International Law and for research about it: behind norms, institutions, relationships, processes, practices

Kandinsky W. Concerning the Spiritual in Art / transl. by M. T. H. Sadler. The Floating Press, 2008. P. 97.

D’Aspremont J. Three International Lawyers in a Hall of Mirrors // Leiden Journal of International Law. 2019. Vol. 32. Ne 3. P. 367-381.
See Fligstein N., McAdam. D. A Theory of Fields. Oxford University Press, 2012. P. 8-22.

Kandinsky W. Op.cit. P. 26.
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and actors, behind the veil of interests, — there are always values. What motivated those who created the norms? Those
who use them? Those who conceptualize and comprehend them? Kandinsky answers his own question with the words
of composer Robert Schumann: “To send light into the darkness of men’s hearts — such is the duty of the artist.”®

The parallels do not end there. Kandinsky traced “the way to the new art” in “the combination of colour and form”,
noting that it “lies today between two dangers”: “on the one hand is the totally arbitrary application of colour to
geometrical form — pure patterning”, and “on the other hand is the more naturalistic use of colour in bodily form —
pure phantasy.”® It is difficult not to recognize in this description the dichotomy drawn by Martti Koskenniemi between
the normativity of the law (which in its extreme form becomes a utopia) and the concreteness of the law (this is
a manifestation of realism, the derivation of rules exclusively from the behavior of states, leading to an apology for their
actions).” Critical awareness of the essence of the process of forming the International Law norms and its application by
courts and quasi-judicial bodies is the point of departure and the platform that predetermines the contours of the
requirements of our journal for future publications.

The HSE University Journal of International Law begins its work and opens the doors to all theorists and
practitioners, experienced and young researchers. We are confident that by combining the intellectual efforts of a large
team of authors, reviewers and editors, the journal will begin to fulfill its mission from the very first issue — based on
a pluralistic picture of scientific theories and methodology of modern International Law, to develop a stereoscopic view
of the norms, processes and actors that form modern international legal relations. Let this path be directed, like
the painting by Kandinsky: upward!

Editor-in-Chief

Prof. Vera Rusinova

5 Ibid.
Ibid. P. 107.
7 Koskenniemi M. The Politics of International Law. Oxford : Hart Publishing, 2011. P. 38—40.



TEOPETUYECKUE U3bICKAHUMS | THEORETICAL INQUIRIES

MOJINTUKU MEXKIYHAPOJHOM MPABOCYFBEKTHOCTH H X
HNCTOPUYECKASA UIBSMEHYUBOCTb

JIMXAYEB M. A.

JluxayeB MakcuM AJIeKCAHAPOBUY — KaHUAAT IOPUAMYECKUX HAyK, JOLEHT Kaeapsl
MEX/IyHapOHOTO M EBPOIIEHCKOro mpaBa YpallbCKOro IOCYJapCTBEHHOIO IOPHIANYECKOrO
yHuBepcurera uM. B. @. SJkonesa, ExatepunOypr, Poccus, m.a.likhachev@gmail.com.

Jst uurupoBanns: JluxaueB M. A. TlonuTuku MeXIyHApOIHOH NPaBOCYOBEKTHOCTH U
ux wucropudeckas usMeHunBocth [/ Kypuan BIID mo MexayHapoaHOMY —MpaBy
(HSE University Journal of International Law). 2023. Ne 1 (1). C. 8-24.

AnHOTaUA

ABTOp aHAIM3UPYET Y4ECHHE O CYOBEKTaxX MEKIYHapOJHOIO IpaBa M MPABOCYOBEKTHOCTH C TOYKH 3PECHUS KPHTHKH MEXKIYHapOIHO-IPABOBOTO
MO3UTHBH3MA B €r0 MCTOPHIECKOH quHamuke. HecMOTps Ha NPHHIMIHAIBHYIO BaKHOCTD UL TIOHMMAHHMS IIPaBa U €ro IEHHOCTH, CyOBEKTHOCTh —
OJJHA M3 CaMBIX CKOMIPOMETHPOBAHHEIX IPABOBEIX KOHCTPYKIMiL. Cpeny MpH4YHH TOMY — Oe3albTepHATHBHOE 3aCHIIbe IPABOBOTO NO3UTUBH3MA,
YTBEpAUBLIEr0 TOCIIOACTBO TOCYAAPCTBA, YPaBHSBIIETO CyBEPEHHOCTh C CYOBEKTHOCTBIO M BHITECHHBILETO YeIOBEKa 3a Hpeeibl MeKIyHapOJHO-
IIPaBOBOTO TOJIA. [103UTUBHCTCKASL JOKTPHHA, HAIIPABJICHHAS IPOTHB MeTahH3UKH IOPHUCIPYCHINH, B KOHIIE KOHIIOB CO3/1aJla CBOIO MU(OIOrHIHYIO
U CaKpalbHYIO CYIIHOCTh — HaJIeJIeHHOE BOJEH M COOCTBEHHBIMH MHTEPECAMM TOCYAApCTBO, CO3MAOIEe MEXITYHApPOIHOE NPaBo Ul cebsd H
MIPUMEHSIONIEE €ro M0 CBOEMY YCMOTPEHHIO. Bompekn oTcTanBaeMoil €CTECTBEHHOCTH TaKOTO PERYLMPOBAHHOTO IO ATaTH3Ma IOPSIKa, HCTOPHUS
MEX/IyHapOIHOTO [IPaBa YBEPEHHO CBUJCTEIbCTBYET 00 M3MEHYMBOCTU KPyra HOCHTENEH CyOBbEKTHOCTH, €ro IMPOU3BOIBHOCTH U JaXKE B M3BECTHOM
CMBICIIE PYKOTBOPHOCTH. [IpakTuka TBEpAO MOATBEPXKAACT, YTO MHAMBHIYaIbHBIC PELICHUS O CyOBEKTHOCTH OTACIBHBIX CYIIHOCTEH NPUHUMAINCH
JKUBBIMU JIFOZBMHU [OJ] BIMSHHEM HUX IPEICTABICHUH O JO/DKHOM, OTJACIBHBIX OOCTOATENbCTB M Cpeibl B meinoM. W XoTs Kpyr cyOBbeKToB
MEX/IyHapOHOTO [paBa HE PACLIMPSETCS CTPOrO JMHEHHO, ero 3BOJIOLHS IPOAMKTOBAHA PACTYIIMM 3alIPOCOM HAa HHKIIIO3MBHOCTB, KO/ IIPaBO
00paIieHo K XXMBBIM CYIIHOCTAM M HOTPEOHOCTSM OpJMHApHOH >ku3HU. OObEKTHBHAs 3aJlaHHOCTb KaK JIMCKYPCHBHBIN IPHEM HATypalu3aluu
OTBJICYCHHBIX M BOJIOHTAPUCTCKUX KOHCTPYKUMH MO3MTHBH3MA OTKPBIBACT IyTh K YTHETCHHIO M HACHIINIO, YTBEPHKICHUIO MPHBHJICTHPOBAHHOIO
cTaTyca OJHUX U MHCTPYMEHTaIn3anun Apyrux. «[Ipupora MexayHapoIHOTro IpaBay He MIPEeIIoiaracT 3aJaHHbIX IPerpaj K paclIupeHuro Kpyra ero
cyOBexToB. Perienne npo0ieMsl aBTOp BUAUT B OTKa3e OT YCTAHOBJIECHHS alpHOPHOIO COAEPIKAHUS MPaBOCYOBEKTHOCTH U ITOUCKA €€ COLHAaIbHO-
KyJBTYPHOTO HJIM €CTECTBEHHOT'0 Koppeisita. I[IpaBocyObeKTHOCTD OIMCHIBACT CBS3H, BEICTPAUBAEMBIC €€ HOCHTEIIEM B CETsAX B3aUMOACHCTBHUS ¢ cebe
MONOOHBIMA ¥ WHBIMH, B TOM WYHCJIE INPUPOAHBIMH, CYIIHOCTAMH. JIMIICHHAs 3aJaHHOTO COAEPKAHWS M CMBICIA, IIPaBOCYOBEKTHOCTH
neppopMaTHBHA: ABISET ceOs B TOUKE BPEMEHM M TIPOCTPAHCTBA M aKTyalH3MpYeT BHPTyalbHOE. 3ajada WCCIeNoBaTells — B HAONIOJICHNH 3a
Pa3BOPAYNBAIOIIMMUCS CBSI3IMH 3HAUMMBIX IS MEXTyHAPOJHOTO MpaBa CYIHOCTEH .

KiroueBbie ciioBa

HpaBOCyG'BeKTHOCTB, Cy6’beKT MEXAYHAPOAHOI'O ITpaBa, 4Y€JI0BEK, rocy1apCcTBo, HpaBOBOﬁ TIO3UTHUBU3M, KDUTHYIECCKUE TCOPUHN

BBenenue

VYuenne o npaBocyObEKTHOCTH — 0a3uc MpaBoBOi JOKTPUHEL. [IpescTaBiaeHus o ToM, KTO (4TO) CyIIECTBYET AJIS IpaBa
B CaMOCTOSITEJIbHOM KauecTBE M 3aciy)XHBAaeT €ro 3amuThl, (JOPMHpYET MOHMMAaHHE IpaBa KakK TaKoOBOro. Teopwus
MIPaBOCYOBEKTHOCTH OOBSCHSET, KOMY (4eMy) CIIy>)KUT HpaBO, YbM HHTEPECH 3aMeYaeT, a K KoMy (4eMy) ocraercs
0e3HaZIe)KHO PaBHOMYNTHBIM. McTopus MeXIyHapOIHOTO IpaBa yOEIUTEIHHO HWIUTIOCTPUPYET TaKWe Kampu3bl IpaBa,
a TIOPOM U €ro CIENOTY: K COXAICHHIO, HE BCEM YAABAJIOCh CHHCKATh €0 PAaCION0KEHHE M 3alOlydHTh MECTO IOJ
«MEKTYHAPOAHO-TIPABOBBIMY COJIHIIEM.

Kpyr MexIyHapoZHO-TIPABOBBIX CYOBEKTOB HE TOJBKO HCTOPUYECKH H3MEHYMB U OOYCIIOBIEH ITOJ03PHUTEIBHO
HECTaOMIFHON «IIPUPOIOH MEXAYHAPOTHOTO IIPpaBa», HO W NMPOM3BOJIIBHO PYKOTBOPEH, KOT/Ia PEIIEHHE O TOM, KOMY
MIPEJOCTaBUTh 3aIIUTY, OIpEAENSeTCs Ha/IeJICHHBIMU BJIACTBIO JIIOJIBMH I10J] BIMSHHEM JIMYHBIX COOOpaXEHUH U
MOJUTUYECKOTO KOHTEKCTA.

B Hacrosmei cratbe mpoOiema BOJIOHTapH3Ma B MEXIyHapOJHOH NpaBOCYOBEKTHOCTH PACKpPBIBAETCS CIEpBa
yepe3 KPUTHKY JOTMBI IO3UTHBH3Ma — IIPE00Iaaloiero AUCKypca MeXIyHapOoIHO-TIPaBOBOM TEOPUH W IPaKTHKU
XX Beka. PoxaeHHOE MPaBOBBIM MO3UTHBH3MOM YYCHHE O CYOBEKTHOCTH CTaio Sine gqua NON MO3UTUBHCTCKON
KapTHHBI IIpaBa: MHOr0o0pa3ne )KU3HU M €€ CYIIHOCTEH CBEJICHO K IPOU3BOIBHO-CTPOTOMY KPYTY IPHUBIIICTHPOBAHHBIX
HOcHTeNlell CyOBEeKTHBHBIX MpaB M 0O0s3aHHOCTEW. HacTonbKo, HAaCKOJIBKO MEXAYHApOIHOE IMpaBO HIACHHO M Ha
MPAaKTHKE CONPOTHBISIETCS TO3UTUBUCTCKONW paMKe, HACTOJIBKO IIPABOBEIBl M IIPAKTHUKH YHOPCTBYIOT B CBOCH
PELIMMOCTH BTHCHYTb B 3Ty PaMKy BCE MEXIyHapOJIHO-TIPABOBOE.



O TakoOM «THOCEOJIOTHYECKOM HACHUIIUMY TOBECTBYET BTOpAsl YaCTH CTAThU, MOCBAIICHHAS HECKOIBKUM 3HAYUMBIM
IUsL yYeHHs O CyObeKTax MpaBa JeliaM MEXIyHapOoOHbIX cynoB. [IpuBeACHHBIN aHaNW3 HE NPETCHAYET Ha
HCYEpIBIBAIONICe OMUCAHUWE MPAKTHUKH. Jla M K pernpe3eHTATHBHOCTH OTOOPAHHOrO MaTepuaia y B3BICKATEIbHOTO
9uTaTeNsl MOTYT OBITH OmpaBaaHHbe mpereH3uu. OIHAKO XPECTOMATHHHOCTH MPHBEICHHBIX PEIICHHN M BBICOKHI
ABTOPHUTET UX aBTOPOB — MOJCIOPHE B MOIBITKES YOSIUTh B HEMMHEHHOCTH (HEIOCICIOBATENFHOCTH) H B HEKOTOPOM
CMBICIIC IPOU3BOJBHOCTH MPEICTABICHUH O CyOBCKTaX MEKIYHapOIHOTO MpaBa. AKIEHT CAeidaH Ha CyIeOHBIX
HO3UIHX, CHOPMYITHPOBAaHHBIX B XX BeKe, KOT/a IO3UTUBUCTCKAS TEOPHUsI CYOBEKTHOCTH SIBUJIA Ce0s B MOJHBIN POCT.

3aBepIIalOT HM3JI0KCHHE HECKONBKO 3aMEYaHHH OTHOCHTENBHO CYMIHOCTH MEKIYHapOAHOH CyOBEKTHOCTH,
OOYCIIOBIICHHBIX €€ HEMOCTOSHCTBOM ¥ 3aBHCHMOCTBIO OT MOJUTHYECKHX H [aXe TMePCOHAJbHBIX (aKTOpPOB.
Kenb3eHOBCKHI Te3UC 00 OTCYTCTBHU Y MPAaBOCYOBEKTHOCTH AlPHOPHOTO COMACPIKAHUS OTOIHEH MPEATIOKEeHUEM 00
OTCYTCTBHH Y MEXAYHAPOAHOH CYOBEKTHOCTH COJEpXKaHHs Kak TakoBoro. OmnpoBepkeHHe ee 0OBEKTHBHOM
3aJJaHHOCTH, a OTCIOJ]a BO3MOXKHOCTb €€ BOJNIOHTAPHUCTCKOTO KOHCTPYHPOBAHHS, OTKPBIBACT MyTh K MOHUMAaHHIO
MEXIYHAPOIHOH MPaBOCYOBEKTHOCTH KaK SIBICHUS MephOPMATHBHOTO U PEISIIHOHHOTO, OCBOOOXKIAEMOro OT
HOJIUTHIECKUX MPEIPACCYIKOB.

'HOCEOOTHYECKYI0 YCTAHOBKY IIPEACTABICHHOIO aHANM3a COCTABISIET HE TOJBKO HeOe3albTepHaTHBHOCTh
[PaBOBOTO MO3MTHBU3MA U XK€ JKEIATEIbHOCTh HE-MO3UTHBUCTCKOTO B3IUISAd, HO M TaK HAa3bIBAEMbIC KPHTHYCCKUC
teopun (amrim: critical studies)!. Takne TeophH MO3BONAIOT B3IUISHYTH HA YKOPSHEHHBIC TPEICTABICHHS
0 «HOPMAJIbHOM» H «IPAaBHJIBHOM» — B HAIeM CIy4ae MO3UTHBUCTCKOM — MO HHBIM YIJIOM. OTH YYCHHS
MPOTHBOMOCTABISIIOT OWHAPHOM KapTHHE MHPa KOHTHHYYM «IIPHPOIA-KyJdbTypay» (HHBEIHUPYIOT TPAAUIMOHHYIO
OIMO3HUIIUI0 «YEIIOBEK-MIPUPOIa»), HUCTIPOBEPralOT abCONIOT «COIMATBHOTO» (KPUTUKYIOT KOHCTPYKTHBHUCTCKOE,
3aJlaHHOE, TIOMUTHYECKOE W PYKOTBOPHOE) M YTBEPXKIAIOT B3aMEH JMCKPETHOCTH W JIMHEHHOW, MPHUYMHHO-
CIICZICTBEHHOH MOJANBHOCTH MOCT/METAMOICPHUCTCKHUIT (ITIONA U CHIEKTP (YTBEPIKAAIOT OIPE/ICICHHOCTh B GECKOHEUHO
pasHOOOpa3HOW HEOMpPEAeIeHHOCTH). KpuTHieckne TeOpruu — MOJE3HbI MHCTPYMEHT, HMCIOJIb3YeMBI HE TOJBKO
C LENBI0 TOCTABHUTH IO COMHCHHE KOHBCHI[MOHAJBHBIA IIO3UTHBH3M H IOPOXKACHHOE MM YYCHHE O CyObeKTax
(MeXIyHApOAHOTO) TMpaBa, XOTsA 3TO Obl He momernano. KpUTHYECKHE TEOPHH TAKKE I[OMOTAIOT B3TIITHYThH
Ha YCTOSBIIMECS] TPEACTABICHHUSA O MpaBe, MpaBaXx W OOS3aHHOCTSIX, WX HOCUTEISIX C HMHOM, IOpPO HE COBCEM
TPUBBIYHOMN, 2 BO3MOYKHO, JaXe Ha IEpBBIA B3I HENPHIOJHON IS STOTO, CTOPOHBI. IIpH 3TOM IyMaHH3M Kak
napagurMa u OOYCJIOBJICHHBIM UM IO3MTHBU3M BCE €IE OCTAIOTCS BaKHBIMH OTIPABHBIMH TOYKAMH [UISL JIEOGOTO
HCCTIEIOBAHHS.

1. LlenTpusm npas u o6s3aHHOCTEMH"

CeroaHs TpaAUILIMOHHAS MEXIYHAPOIHAS MPABOCYOBEKTHOCTh CBSI3BIBACTCS C YYACTHEM B OTHOIICHHSX, PETyIHPYEMBIX
MEXJyHapOAHBIM TpaBoM. KilacCMueckuil MOXOX OIMCHIBAET TaKoe YydacTHe depe3 oOnagaHWe INpaBaMH |
0053aHHOCTSIMH 10 MEXAYHapOIHOMY TpaBy, JOIOJHSIEMOE IIOpOH BO3MOXKHOCTBIO MPABOBOM  3aIlIUTHI
1 00€CTIeYeHHOCThIO FOPUINYECKON OTBETCTBEHHOCTH. CTpOrod MOCIEIOBATENHHOCTH B TAaKOM MO3WIMHM JTOCTHUITIA
COBETCKas HayKa5 1 YHACJIeJJOBABIIas €€ METOJOJIOTHICCKIe U WACHHBIE Jekama (0e3 CyImecTBEeHHBIX MOAUPUKAIIHA 10

B umcie KpUTHYECKHX TEOpHl — IIOCTKOJNIOHMANHM3M, HEOMaTepHANIM3M, HOMAIW3M, aOONMIMOHM3MBEI Pa3sHOTO TOJKA, IIOCTTYMaHH3M,
[IOCTaHTPOIIOLIEHTPH3M, KHBOTHBIH 1oBopoT (aHrit: animal turn), mocrreopernaeckuii mopopor (axri.: anti/post-theory shift), yuerne o Hayke u
Texuojorusx (auri: science and technology study) u T. a1. Cwm., Hampumep, JaMUIAPHBIH aHAIU3 Takux Teopuil: Bumcos B. ITocmao6oes.
Byoywee uenoseueckux unmumnocmeti. M. : ACT, 2022. CMm. kputuky, Hanpumep: [Tnakpoys X., xeitme JI. Lunuunvie meopuu. Kak éce cmanu
cnopums 0 pace, eendepe u uoeHmuyHoCmu u ymo 6 amom naoxozo. M. : Individuum, 2022; CxpytoH P. [Jypaku, mowennuxu u nodoscucamenu:
Mboicniumenu Hoguix nesbix / iep. ¢ anri. H. T'naskosa. M. : M3a. mom Beiciieit mikonsl s3konomuky, 2021.

AroJiorer BIOXHOBIIIONICH aKTOPHO-CETEBOH TeopuH (paHIy3ckuil ¢unocodp-cormonor bpyHo JlaTyp Tak mucaix 0 KPHUTHYECKHX TEOPHSX:
«Kpurrdeckre Teopuu OTOPACHIBAIOT apXaWyHOE “‘CONHMANbHOE OOBSICHEHHE” KaK alphOpH pPalMOHaIbHOE M aKCHOMATHYHOE, INpeIaraoT
B3MISHYTh Ha HPOOJIEMBI JIIOACH CHHU3Y BBEpX, a HE CBEPXy BHH3, YTO XapaKTEPHO IS “‘COLMAIBHOTO OOBSCHEHHS , OOPIOTCS C “HaydHOM
00BeKTUBHOCTBIO ). CMm.: Jlatyp B. Ilepecb6opra coyuanvnoco: egedenue 6 axmopno-cemegyio meopuio | mep. ¢ anria. V. IlomoHckoi.
Ion penakimeii C. I'appunenko. M. : M3xa. nom Beiciueii mxoins! s3xoHoMuKH, 2020. C. 143.

Metadopa OTIPaBHOM TOYKH HCKIIOYUTEIBHO MOJIE3HAa M TOYHA UL MEepefadd HACH: HCCICAOBAHME MPEINONaracT ABHKCHHE B OOBEKTHOM
none. IIpudem Takoe JBHKEHUE HEU30EKHO CBSI3aHO C OTHANCHUEM, OTCTPAHEHHUEM OT «OTIPABHOMH TOUKM». [TociaemHss CyIecTByeT POBHO IS
TOro, 4To0 OT Hee OTHATMTHCS. Tak, MPaBOBOH MO3WTHBU3M — HCXOAHBIH IYHKT NPaBOBOTO HCCIEIOBAHMS, AWHAMHKA KOTOPOIO COCTOUT
B M30aBJICHHHU OT HO3UTUBUCTCKUX YCIOBHOCTEH! U AehOpMAartHii.

Jas 06o3Ha4eHHUs JOMHUHMPYIOIIETO IMOAX0Ja K MPaBOCYOBEKTHOCTH, BBIBOAMMON M3 CyOBEKTHBHBIX NpaB M OOS3aHHOCTEH W MPSIMOTO
MEKIyHapOHO-TIPaBOBOrO PEryJIMpoBaHus Stricto sensu, Gosiee OpraHUYHBIM BBITJISMT aHITIOS3BIYHBIN aHAJIOT BRIpaXkeHHIO «rights-and-duties-
Centrismy» — «eHTPU3M TPaB 1 00A3AHHOCTEN».

Cwm., nanpumep: Kapramkua B. A. Meocoynapoonas sawguma npas uenosexa. M., 1976. C. 203-209; Kypc meaicoynapoonozo npasa. B 6 m. T. 1.
M., 1967. C. 145-166; Kypc meacoynapoonoeo npasa. B 7 m. T. 1. Ilonsimue, npeomem u cucmema meaxrcoynapoonozo npasa. M. : Hayka, 1989.
C. 159-182; Jleun . b. Axmyanvhsie npobaemvl meopuu medxcoynapoonozo npasa. M., 1974. C. 54-56; Momxopsa JI. A. Ocnosnvie npasa u
obszannocmu eocyoapcme. M. : I0pun. mar. 1965. C. 10; Yceenko E. T. Coomuowenue xamezopuii mencoyHapoono2o u HAyuOHAIbHOLO
(enympueocydapcmeennoeo) npasa // CoBerckoe rocynapctBo u mpaso. 1983. Ne 10. C. 51; ®enpaman . U., Kyparokos I'. U. Ocrosnbie
menOeHyuy pazeumus mexncoynapooHotl npagocybvexmuocmu. Kazans, 1974. C. 108-130; Uepruuenko C. B. Jluunocmov u mesncoynapoonoe
npaso. M., 1974. C. 32-36; llypmanos B. M. Meocdynapoonsie npasoomnowenus. M., 1971. C. 76-81.
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HaCTOAICTO BpCMeHI/I) pOCCHﬁCKaﬂ HOKTpI/IHa6. TaK, B OHHOﬁ 13 0a30BBIX COBETCKHUX MOHOFpa(i)I/II\/'I IO 3TOMY BOIIPOCY
YKa3bIBaJIOCh:

OO6m¥M 00BEKTHBHBIM KPHTEPHUEM MEXKTYHAPOJHOH MPaBOCYOBEKTHOCTH IS BCEX CYOBEKTOB SIBISETCS IOpPHUAMYECKAs CIOCOOHOCTH
K CAaMOCTOSITEJIbHBIM ~ MEXIYHApDOIHBIM ~ JEHCTBHSAM, K HE3aBHCHMOMY OCYLIECTBJIEHUIO MEKIyHApOJHO-IPABOBBIX  HODPM,
OTIPe/IENAIONINX NMPaBa H 00A3AHHOCTH yYACTHUKOB MEXKTYHAPOIHBIX OTHOIIEHHI .

Yepes mo00HYI0 0OpaIleHHOCTh MEXKIYHAPOJHO-IPABOBOTO PETYIHPOBAHMS K MPETCHAYIOMEH Ha CYOBEKTHOCTh
CYIIHOCTH, BBIPQXCHHYIO B MapKepax MpaB H OOS3aHHOCTEH, OMpeAeNsieTcss MpPaBOCYOBbEKTHOCTh B 0a30BBIX
MOHOTpadusix mo npobiemMe, BHIXOAUBIIMX B mocienuue roasl. Pomang [Toptmann B pabore «Legal Personality in
International Law» XOTst ¥ OTCTaMBaeT WACKD AMOCTEPUOPHOCTH CYOBEKTHOCTH B MEKIYHAPOIHOM MpaBe M Jaxe
3asBISIET O MPE3YMIILIH, TIPAaBa OMPOBEPKHUMOI, MEKIYHAPOAHON MPaBOCYOBEKTHOCTH YENIOBEKa, B KOHIIE KOHIIOB
BBIBOJIT €€ 4epe3 apecHOCTh COOTBETCTBYIOMIMX HOPM H MPABOBOI CTATYC KAHIHIATOB B CyOBEKTHI. O/HA U3 CaMBIX
MPOJYKTHBHBIX HCCIEIOBATEIBHAUIl MpobieMsl AHH Ilerepc, OTOXIECTBISIS MOHATHS «CyObekT» (auri.: subject)
M «IMIHOCTH)» (aHTJL.: PErson), OTMEYaeT, uTo O] MOCICIHUM TPEKIE TTOHUMAINCh «COIMANBHBIE aKTOPhI, KOTOPBIX
IIPABOTIOPSIOK NPHHAMAeT B pacder» (aHri: «takes into account»)’. Tem He MeHee namee 1O TEKCTy ydeHas
npeaiaraeT cyOCTaHTHBHBIA MOAXOA K cyObekTHOcTH (aHri.: substantive approach to personality), Bo Bcex ciyuasix
CBSI3aHHBIA CO CIIOCOOHOCTBIO 00JIaJaTh NMpaBaMH H obssarHoCTsIME ™. ABTopurteTHas 3HIuKIone U Makca [Inanka
TaKKe CBOJUT MEXKIYHAPOIHYIO MPaBOCYOBEKTHOCTh K MPABOCIOCOOHOCTH KaK MOTCHIMAIBHOMY Habopy
pacrosaraeMbIxX NpaB i 06A3aHHOCTEH

Ha 5ToM (oHEe pasuTENbHO BBLIEIAIOTCS HECKOJNBbKO paGor. Mamn HuiiMan 1is oOGBACHEHHs NPOGIEMBI HApALy
C YCTOSIBIIMMICSL QHTJIOSN3BIYHBIMH  BapHAlMsAMU «CyOBeKTHOCTH» (aHrUL.: Subjectivity; personality) wucmoms3yer
«uAeHTHIHOCThY (aHri.: identity) u mpuberaer k mertadope «rearpanbHoi Mackm» (anri.: theatrical mask): «Korma
Macka cOpoleHa, rmepe HaMHU JIHOO TPaBOBask W MOJUTHYECKAs depHas JIbIpa, JIMOO CaMOCTOATENBHBIH CBOOOTHBIH
MHIBAI 2. [IpHYeM «TIepeocMBICIeHHe TIPHPOIbI MEXKTyHAPO/IHOTO TPABa MO3BOJAT [T0-HOBOMY OCMBICIHTB TEX, KTO
CYIECTBYET “8 21a3aX MeHCOYHAPOOH020 npasa’ B KauecTBE MEKIYHAPOIHO-TPaBOBOTO juma» (auri.: international
legal person)™. Jlosepmaer koHmemuuio Meraopa TONOCOBBIX CBsi30K (amrir.: vocal cords), oGwscHsomas
MpaBoCYOBEKTHOCTh Yepe3 BO3MOXKHOCTh HE TOJNBKO OBITh YBHICHHBIM (depe3 MacKu), HO M YCIBIIIAHHBIM (dYepes3
roj0¢c) B MEXIYHAPOIHOM IpaBe ™.

Keiit ITapieTr oTMedaer, 4TO €€ MOAXOJ COTTACYeTCs C «IIOHMMAHHEeM MEXKIYHapOJHOTO MpaBa KaK CHCTEMBI
MPaBOBBIX HOPM ¥, BO3MOXKHO, C TEOPHil MpaBoBOro mo3utuBusmay. Ilpu stom K. Ilapmert mpemBapsier ormmcanue
9BOJIIOIMH NPUCYTCTBHS YEJIOBEKa B MEXyHapOIHOM IIpaBe 3aMeuaHueM: «AKIIEHT HEOOXOINM CKopee Ha crocofax,
MOCPENCTBOM KOTOPBIX MEKIAYHAPOJHOE TIpaBo 3ameuaem (aumin: takes account of) wHmuBHmOB, uYeM Ha
CYOCTAHTHBHBIX TPaBaX M OOS3aHHOCTSX WHIMBHAOB WIM HX INPOLECCYaIbHONH MPaBOCIOCOGHOCTH» . ACTpHI
Kitenmraapa-Tlenepcon, pasmensis Kelb3€HOBCKOE OTPHIAHWE AalPHOPHOCTH TPaBOCYOBEKTHOCTH, OOYCIOBIMBAET
CYOBEKTHOCTh UCKIFOYMTEIBHO TOJKOBAHHEM HOPM MEKIYHAPOIHOTO TpaBa (IpHYeM CBOOOIHBIM OT TPE3yMIIINiT) U

Cwm., Hanpumep: Urnatenko I'. B., JluxaueB M. A. Pasmbluiienus o co8pemeHHOl KOHYenyuu MeXcOyHapoOHOl nPagocyobeKmHOCU UHOUBUOA

// VI3BecTnst BEICIIMX yueOHBIX 3aBeneHui. [IpaBosenenne. 2010. Ne 4. C. 200-212; Kosnep A. Y. Aumpononoeus npasa. M., 2002. C. 375-398;

Koxeypos 1. C. [Ipobrema mesncoynapoonoii npagocybwvekmuocmu unouguoa: ouc. kauo. opud. nayk. M., 2001. C. 14-18; Yepuuuenko C. B.

Ewe paz o mescoynapoonoii npagocybvexmuocmu unoueuoos // MoCkoBCKuii )KypHaI MexayHapoaaoro mpasa. 2005. Ne 4. C. 11-26.

Mesicoynapoonas npasocybvexmmocmy (nekomopwie sonpocvt meopuu) / nox pen. 1. . @ensamana. M., 1971. C. 8.

Portmann R. Legal Personality in International Law. Cambridge : Cambridge University Press, 2010. P. 3-7, 272-273, 277-281.

° Peters A. Beyond Human Rights: The Legal Status of the Individual in International Law. Cambridge : Cambridge University Press, 2016. P. 36.
Ibid. P. 37-38.

11 Walter C. Subjects of International Law // Max Planck Encyclopedia of Public International Law.

URL: https://opil.ouplaw.com/display/10.1093/law:epil/9780199231690/law-9780199231690-e1476 (accessed: 25.03.2023).

Nijman J. E. The Concept of International Legal Personality: an Inquiry into the History and Theory of International Law. The Hague, 2004.

P. VII-VIII.

2 Ibid. P. X (xypcus moit. — M. JL.).

|bid. P. 457-473. B To *e Bpems WM. HuiimMaH coXpaHsieT MpaKTHUHBIHA, MyCTh W He 6€3 pasouapOBAHIS, B3IV HA TOSHTHBHCTCKHH yKIas

MEXIYHAPOIHO-TIPABOBOH TNpPaKTHKH: «Jlake eclnu WHIUBHI pacCMaTpUBaeTCs B KAadyeCTBE HCKOHHOTO WIH HEPBUYHOIO CyOBEKTa

MEX/IyHapO/IHOTO MPaBa, BCE CIlie HCTHHHO TO, YTO Ha MEXIYHAPOAHOM YPOBHE TOCYHApCTBA — NPUBbIYHbIE AKTOPBI HIN CyOBEKTHI B pymiuHe

MeXIyHApOIHO# xu3Hm» (auriL.: in the mainstream international life) (kypcus moit. — M. JL). 1bid. P. 458. Onna u3 BUIHBIX TPEACTABUTEIHHHUL]

MOCTKOJIOHHANbHOW Teopun ['astpu YakpaBopt CrMBak CBSI3bIBacT INPEOAOJIECHHE YIHETEHWs W CTHIMBI C HPH3HAHHEM CIIOCOOHOCTH

«rOBOPUTH» — MeTadopa, OMUCHIBAIOIIAs NPEACTABICHHOCTh CyObeKTa B obmiecTBe. VccienoBarensHula IPUXOJUT K OKHIAEMOMY BBIBOLY:

«|y]ruerennsie He MOTyT roBopuTh». CM.: CrmBak Y. I'. Mozym au yenemennvie 2osopums / nep. ¢ auri. J1. Kpaneuxun. M. : V-A-C Press, 2022.

C. 134.

Parlett K. The Individual in the International Legal System: Continuity and Change in International Law. Cambridge : Cambridge University

Press, 2011. P. 7, 10 (kypcus moit. — M. JL.).
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https://opil.ouplaw.com/display/10.1093/law:epil/9780199231690/law-9780199231690-e1476

NpeAJIaraeT 0TKa3aThCsl OT €€ YBS3KU C «IIPSIMBIMH WHIMBHIYaJIbHBIMU NIpaBaMu U 00S3aHHOCTSIMH (B COOTBETCTBHU C
“MOAN(UINPOBAHHOMN STATUCTCKON MOJIEIIBIO MEXKAYHAPOAHON HpaBocyGLeKTHOCTI/I)>>16.

C axieHTOM Ha TpaBa W OO0S3aHHOCTH BEJAETCS AMCKYCCHUsS O NMPaBOCYOBEKTHOCTH HE-YEJIOBEUECKHX IEPCOH —
JKHBOTHBIX, MPUPOIHBIX CYIIHOCTEH, mpupomsl B menom' . IlombiTka aHTpomomMopdu3amuu He-moneil uepes
AHTPOIIONEHTPHYHbIE TIPaBa M 00S3aHHOCTH BO UM 2YMAaHU3ayuy MEKIYHAPOIHOTO MPaBa U NMPABOBOM SMAHCHUIIAINN
KHBBIX CYIIHOCTEH MEPEKINKACTCS C MPEAMICCTBYIONINM MEPHOAOM «HHIUBHIYAIN3aINuI» MEKIyHAPOIHOTO IIpaBa Mo
MPaBO3AIINTHEIM cooOpaxeHmssM B XX Beke. Torma npaBOoCyOBEKTHOCTh WHAMBHAA YBA3BIBAJIACh C €0
TOCYAapCTBONOA0ONEM, KOTJa AT MEKTYyHApOIHO-TIPABOBOTO NMPHU3HAHMSA €My HYKHO OBLIO ZOPacTH N0 3aJaHHOTO
YPOBHSL WM K€ TOKOPHO JOKHIATHCS CHHCXOXIGHHS CO CTOPOHBI rocyaapcts™. Ty ke JOTMKY HCIOIB3YIOT KK
MIPOTUBHHKH, TaK U CTOPOHHHUKU KOHLEMIUH ITPaBOCYObEKTHOCTH YKUBOTHBIX U IPUPOJIBI: Y HE-YEIIOBEUECKHUX CYILECTB
HET HMHTEJUJIEKTa, BOJM, CO3HAHUS, CAMOCTOSTEIBHOCTM — 4YEro yroaHo, B Y€M OHM TaK HE IIOXOXKM Ha ujaeanl

BUTPYBUAHCKOT'O YCJIOBCKA J1a BI/IH‘II/Ilg.

2. bpeMs mO3UTHBHU3MA U [IPaBOBasl CIIEMOTa

Pemaromuii «BKJIag» B CIENOTY MpaBa K OJHUM CYHIHOCTSM M OACPKUMOCTh JPYTMMH BHEC TMO3UTUBHU3M — JIUTS
ropunnieckoit Mpiciu XIX Beka, poKJICHHOE B e Oe3HaIe)KHBIX U TaK HE OMPaBIABIINX Ce0sI MyUYUTEIBHBIX ITOTBITKAX
TOJIPaXKaTh €CTECTBCHHBIM HaYKaMzo. C mo3unuit MeXITyHApOAHO-TIPABOBOTO HAppaTHBA BO BCEH €ro MCTOPUYECKOM
HpOTH)KeHHOCTPIZl MTO3UTHUBUCTCKUH TEPHOJ — HE CaMbIii NPOTOJDKUTENBHBIA M YCIICIIHBIA. PacuBer 3Toi Teopuu
npuxoautcss Ha XIX crosnetme — yxe Hadano XX BeKa O3HAMEHOBAJIOCh IEPEOCMBICICHUEM HCKAKEHUH
MTO3UTHUBUCTCKON KApTHUHBI Ha (JOHE PEHeCCaHca €CTECTBEHHO-IIPABOBOTO y‘IeHI/IﬂZZ. [NapagokcanbHO, HO HACHIBHO
MMIUJIEMEHTUPOBAHHBIN B MEXIYHAPOJHOE MPaBO IOCIIO3UTUBU3M, €lIBa YCIIEB 3aKPEMUTHCS, MOUTH Cpasy MOIBEPTCS

6 Kjeldgaard-Pedersen A. The International Legal Personality of the Individual. Oxford : Oxford University Press, 2018. P. 230-231.

O npuoOpeTeHny NPaBoCyObEKTHOCTH Yepes ToKoBaHue 1pasa B Teopuu [. Kenbsena cm.: Portmann R. Op.cit. P. 174.

Cwm. Gonee moapo6Ho, HanmpuMmep: Barbosa-Fohrmann A. P., Barreto G. A. Are Human Beings with Extreme Mental Disabilities and Animals
Comparable? An Account of Personality // Legal Personhood: Animals, Artificial Intelligence and the Unborn / A. Kurki, T. Pietrzykowski
(eds.). Springer, 2017. P. 127-141; Boyd D. R. The Rights of Nature: A Legal Revolution that Could Save the World. Toronto : EWC Press, 2017;
Kauffman C. M., Martin P. L. Constructing Rights of Nature Norms in the US, Ecuador, and New Zealand // Global Environmental Politics.
2018. Vol. 18. Ne 4. P.43-62; Kauffman C. M., Sheehan L. The Rights of Nature: Guiding our Responsibilities through Standards //
Environmental Rights: The Development of Standards / S. Turner et al. (eds.) Cambridge : Cambridge University Press, 2019. P. 343; O’Donnell
E. Legal Rights for Rivers: Competition, Collaboration and Water Governance. London and New York : Routledge, 2020; Peters A. Toward
International Animal Rights // Studies in Global Animal Law / A. Peters (ed.). Berlin : Springer One. 2020. P. 109-120. Cwm. takxe 0630p
no3uImii 1o npaBocyosekTHOCTH TIpUposbsl: Jones E. Posthuman International Law and the Rights of Nature // Journal of Human Rights and
the Environment. 2021. VVol. 12. Special Issue. P. 76-102.

Camas pacrpocTpaH€HHast MOJECIb paCCy)K}IeHPIﬁi YECJIOBEK HE Cy6’BeKT MEXAYHapOAHOI'O IIpaBa, IIOCKOJIBKY HE Y4YaCTBYET HapaBHE
C TOCYAapCcTBaMU B MEKAYHAPOTHOM HOPMOTBOPYECTBE, HE BCET/Ia CHOCOOEH COOCTBEHHBIMHU ACHCTBUSIMH 3aIlMIATh CBOU MNpaBa, HE o0iagaer
HeOGXOI{HMOﬁ CaMOCTOSTEIbHOCTBIO, aBTOHOMHOCTBIO WJIHN AK€ CYBEPEHHOCTBIO, HE SBJIACTCA I'[y6III/I‘{HI)IM WA KOJUICKTUBHBIM 06paBOBaHHeM,
BCCIICJIO 3aBHCHUM B Me)KZ[yHapOI[HOﬁ AKTUBHOCTH OT TroCyAapcCTBa: CM. CHOCKY 5. Bomee HOI[pOGHO O TEOpHUH IIPUHAHUA CyGLeKTHOCTI/I
rocyzmapctBamu cM.: Portmann. Op.cit. P. 80-99; cm. takxe: Daillier P., Pellet A. Droit International Public. 5th edition. Paris : L.G.D.J. 1994.
P. 395; 551; Kolb R. Une observation sur la détermination de la subjectivité internationale // Zeitschrift fiir 6ffentliches Recht. 1997. Ne 52.
P. 115-125; Tomuschat C. International Law: Ensuring the Survival of Mankind on the Eve of a New Century. General Course on Public
International Law // Recueil des cours de I’académie de droit international. 1999. Vol. 281. P. 133-259.

O MeTOZ[OJ'IOI‘PI‘IeCKOﬁ TIOPOYHOCTH H HeHHOCTHOﬁ OIpaHUYCHHOCTH TAKOI'0 KOMNEHCAMOPHO20 cyManusma B PpaMKaxX «TyMaHHU3allUn» HE-
qenoBeyeckoro yoenutensHo mumer ¢miaocod Posum bpaiinortw, mpemmararomasi B KauecTBe albTEpPHATHBBEI MIEK TOCTENPHUHMCTBA (aHIL:
hospitality). Cm.: Braidotti R. The Posthuman. Polity, 2013. P. 76-81. O6 unee rocrenpunmMcTBa cM. Takxke: Apucrapxosa U. I'ocmenpuumcmeso
mampuyvl: Qunocopus, buomeduyuna, kynomypa / nep. ¢ auri. Jl. XKaiiBoponka. CII6. : WznatensctBo VBana Jlumbaxa, 2017. C. 6374,
Onvimol neuenogeueckozo 2ocmenpuumemsa | mox pex. M. Kpamap, K. Capkucos. M. : V-A-C press, 2018; 06 nigee 3KoJI0rum camocTei,
MEPEOCMBICIIEHHE KOTOPOH B MEXTyHApOJHO-NIPABOBBIX TEPMHHAX MOKET OMMCHIBATh XapaKTep B3aMMOACHCTBUSI CYOBEKTOB MEXIYHAPOIAHOTO
npasa (B MPOTHBOBEC HEPAPXUYECKUM TEOPHUsIM), cM., HapuMmep: Kou D. Kax mwiciam neca: k anmpononocuu no my cmopomy uenogexa / mep.
¢ aHri. A. boposukosoii. M. : Ax Maprunem Ilpecc, 2018. C. 79.

IMompobHee O MOApaKaHWH ECTECTBEHHBIM HAYKAM W CI[HEHTH3AIMH Tpexie Mmeradusmdeckoit opucnpynenuun cm.: Hall S. The Persistent
Spectre: Natural Law, International Order and the Limits of Legal Positivism // European Journal of International Law. 2001. Vol. 12. Ne. 2.
P. 269-307.

Hawmepenno u3beraro 371ech HCIIOIbp30Banust TepmuHa «international lawy, Bnepssie npeanoxennoro Jxxepemu benramom B padote «Introduction
to the Principles of Morals and Law» 1790 roxa (Bentham J. Introduction to the Principles of Morals and Law. 1823 [1790]. P. 260-261). Xors
OYEBUIHO, YTO Kpyr npoGneM, KOTOpLIﬁ CeroAHs COCTABJIICT NPEAMET HAyKU MEXAYHAPOJAHOI'O IpaBa U COOTBCTCTBY}OI].IHﬁ UM CBOJ IIpaBUJI,
obcyxancst avant la lettre — 3amonro 1o 3apoxaenus coBpemenHoit rocyaapctBeHHOCTH (XIV-XVI Beka) U yTBEpIKIACHUS CaMOCTOSITEBHOM
obmactu MexmyHaponHo-mpaBoBoro 3uanmst (XV-XVII Beka). TpaIullOHHO 3apOXIECHHE MEXKIYHAPOAHO-PABOBOH MbIichu Stricto sensu
CBsI3bIBAlOT ¢ MMeHamu @pancucko e Buropun (1486-1546), ®pancucko Cyapeca (1548-1617), Anbbepuko XKenrtmmu (1552-1608).
Toxmpobuee 06 stom cm.: Koskenniemi M. To the Uttermost Parts of the Earth: Legal Imagination and International Power, 1300-1870.
Cambridge : Cambridge University Press, 2021. P. 117-347, 679-682; Grewe W. G. The Epochs of International Law. Berlin ; New York, 2000.
P. 28-29, 187-196, 503-510. Oco60 OTMe4Yy KpUTUKY «MH(a TI'POLUAHCKOH TpagulMi» OOIIENPU3HAHHOTO OTI[A-OCHOBATENsl HAYKH
MexayHapoasoro npasa ['yro I'pouust (1583-1645) nemenknm ncropukom Bunsrensmom I'pesa. Cwm.: bid. P. 192-194.

JIOCTYNHO KPU3HC NO3UTUBU3MA WILTIOCTPUPYET . Huiiman, aHanusupyomas nepeocMbICICHHE MEKIyHapOIHOW NPaBOCYOBEKTHOCTH B MECTa
YyeJioBeKa B MEXIyHapoJHOM Ipase B Tpynax [Dxedimca Bpaitepau, ['anca Kenbzena u XKopxa Ccens, uyte nosxke Xepma Jlayrepnaxra —
naeitHoro BroxHosurens Hiopabeprekoro tpubyHama. Cu.: Nijman J. E. The Concept of International Legal Personality: an Inquiry into the
History and Theory of International Law. The Hague, 2004. P. 115-131, 297-325.
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peBusun. OAHAKO 3TO HE MOMEMIAN0 €My IMPOYHO YKOPEHUTHCS B MEXAYHAPOJHO-NPABOBOM MpakTHKE U MO ceil 1eHb
T10J1 PA3HBIMH MAaCKaMH CITyXKHTh HCXOXHOI TOUKOH B aHAIM3E MOGOr0 MEKIYHAPOIHO-IPABOBOIO BOIPOCa™.

CKOHCTPYMPOBAHHBIH IPaBOBOW MO3UTUBH3M O0peN XapakTep MOKCHI U SIHCTEMBI B aKTYaJIbHOM (TO-IIPEKHEMY
PEHMYIIECTBEHHO MOJCPHHCTCKOM) IOPHIMYECKOM 3HAHHM M mHpakTHke”. KpHTHKYs KOHCTPYKTHBH3M HaydHOM
Teopun, Buktop BunncoB ormeuaer, 9To «[I1]0 CyTH KOTHHTHBHCTCKAs 3IMHCTEMa — 3TO aHTU-3MHCTEMA, IIOCKOJIBKY
B KOHEYHOM HTOTE... MPUBOAUT K aOCOMIOTHOMY HE-3HAHUIO... [M] BCE B3HAaHWE CBOJUT K BBIYHCICHHIO,
a HecBomMMOE — olecieHnBaeT» . Cpemn «HECBOIMMOro» B Hauaze XIX Beka OKa3acs deIOBEK, PEIIHTENbHO
3aMEILEHHBIH B MEXAYHAapOIHO-IIPaBOBOM Teopuu rocynapctsom. K stomy npunoxunu pyky I'enpux Tpunens u I'eopr
EniHeK, BTHCHYBIIME MEKIyHAPOIHOE NPAaBO B MPOKPYCTOBO JIOXKE MOBUTHBHCTCKOTO ydenus JDixona Octuma®.
I'eopr Ennuuex oOHapyXnil SMOMPUYECKOE OCHOBAHUE MEXKITYyHAPOHOTO NpaBa B aBTOJIMMHTAIMN T'OCYAaPCTBEHHOTO
cyBepeHHuTeTa. Takoe cBeieHHE BCEro MEXIyHapOAHO-NMPABOBOTO K HEOTPAaHWYEHHOH BOJIE TOCylIapcTBa 00EpHYIOCH
OTpPHUIIAHUEM CaMOro MEXIYHapOJHOTO TIpaBa: «TOCYAapCTBO [CTajo] BeIIe JI0OOH NpaBOBOW HOPMBIY,
a «MEXIYHAPOAHOE IPABO CYIIECTBYET I TOCYJApCTB, a He HAaoGopot»’ . Tempux TpHIETb CMSATYMI HO3HIHIO
MIPEALIECTBEHHNKA, IPEATI0KNB B3aMEH HEOTPaHUICHHOMY BOJIIOHTAPU3MY TOCYJapCTB HX OOIIYIO BOJIO, CO3AAOIIYIO
MEK/TyHApOTHOE [IPaBo-.

Bce xe Ha pybexe XIX—XX BekOB NOpaXeHHE META(QHU3WKH ECTECTBCHHOTO IIpaBa B TPOTHBOCTOSHUHU
C TIO3UTUBU3MOM HE OBUIO CTONL O4YEBHAHO. TeM He MeHee B 1926 romy mpeoOnamaromne HAacTPOSHHS BBIpa3wiia
aMepuKaHO-MEKCHKAaHCKass KoMuccws, paboraBmas B 1924-1934 romax mo cmopaM B CBsi3U ¢ MeEKCHKaHCKOH
pEeBOJIOLIUEH:

EcrecTtBennoe IIpaBO MOIJIO ObI OBITH IOJIE3HBIM KaKHX-TO TpU CTOJIETHS Ha3ald IIPU CO3JaHHUH HOBOI'O ITpaBa HaHHﬁ, U KOHICIIIHA
HEOTHEMIIEMBIX IIpaB YE€JIOBE€KAa U HAPOJAOB MOTJIa OBl 0310paBJIMBAIOLIC ITOBJIHUATH KaKUX-TO 150 ner Ha3zanm Ha pasBUTUE COBpeMeHHOﬁ
JAEMOKpATHUHU 11O o0e CTOPOHBI OK€aHa; OAHAKO 3T KOHLCIIIHUNU OKa3aJIMCh HECOCTOATECIIbHBIMU B Ka4€CTBE JOJTOBPEMEHHOI'O OCHOBAHUA
HAUOHAJIBHOI'O WJIM MEKIYHAPOAHOI'O IpaBa U HE MOI'YyT CErogHd 3aMCHHUTb HA NMO3UTUBHOIO HALIMOHAJIBHOI'O IIpaBa, HU MMO3UTUBHOT'O
MEXKIAYHAPOAHOIO IIpaBa, IPU3HABAEMOI'0 HAllUAMHA U MPABUTEIIbCTBAMU ITOCPEACTBOM HMX aKTOB 1 3aﬂBHeHHﬁ29.

CoBpeMEHHUK NMPUBEACHHOM MO3ULMHU U MOCJIEA0BATENbHBIN IPOTUBHUK dTaTu3Ma JlxxeliMc bpailepiau kpuTukoBa
uaen Owmepa xae Barrens, runeptpodupoBaBIIEr0 HE3aBUCHMOCTh TOCYAAapcTBa M CaKPalIM30BABLIETO €ro
HCKIIOUNTENBHYI0 CyObekTHOCTs Y. MMenHo D. ge Barrens B umclie mepBbIX 00OCHOBAN HAIMYHE Y TOCYAAapCTBa
MEKIYHapOIHO-TIPaBoBOro Hamepenus (¢p.: entendement) u cobcTBenHoit Bou (dp.: volonté propre)gl.

IosutuBucTthl XIX — navyama XX BekoB monuiu emie gajibire: OTro ¢on ['Mpke B paMKax CBOEH OpraHU4eCKOi
Teopuu perduIHupoBall, ToO eCTh MaTepPUAIU30Ball, TOCYIapPCTBO: U3 a0CTPAKTHON LIEHHOCTH, TereieBckoro Abcomtora 1

% Tpodeccop Maiixi By, oTkpbiBast cBoit obmmii kypc Ha JleTHel IIKoe 10 MeKIYHAPOAHOMY IPaBy MOCKOBCKOTo LIeHTpa MexIyHapOIHBIX i

CpaBHUTEIHHO-TIPABOBBIX HcclieioBaHmit B aBrycte 2020 rosa, 3asByII, 4TO, BOIIPEKN JOKTPHHAIBHOMY Pa3HOOOPa3Hio N 00BEKTHBHOM crabocTr

TPaAUIHOHHOTO IIO3UTHBU3MA, JIO00I MPaKTUKYIOIMMA B MEXIYHApPOIHO-NIPABOBOH OOJIAaCTH IOJDKEH OCTaBaThCS B IIEPBYIO Odepelb

nosuruBrctom. Cm.: Wood M. International Law in Practice // Courses of the Summer School on Public International Law. Vol. 11. Moscow,

2022. P.14-16. URL: https://iclrc.ru/storage/publication_pdf/SSPIL-2020_11_Sir-Michael-Wood_1649164344.pdf (accessed: 25.03.2023).

AHaJIOTHYHEIN TTOAX0X — B oTBeTe Pene-XKana Jlromrom, KpuTHKa Oe3aibTepaTHBHOIO MO3UTHBH3MA, B MHTEpBhIO AHTOHHMO Kaccese. CM.:

Cassese A. Five Masters of International Law: Conversations with R-J Dupuy, E Jiménez de Aréchaga, R Jennings, L Henkin and O Schachter.

Hart Publishing, 2011. P. 20. Cm. Taxoke: MaTepuaibl CHMIIO3UyMa, TOCBSIIIEHHOrO 3HaKOBO# cTathe IIpocrepa Basist n KpUTHKE MO3UTHBH3MA

B XXI Bexe: Prosper Weil, « Towards Relative Normativity in International Law?»: Symposium, American Journal of International Law, March

2020. URL: https://www.cambridge.org/core/journals/american-journal-of-international-law/ajil-unbound-by-symposium/prosper-weil-towards-

relative-normativity-in-international-law (accessed: 25.03.2023); Weil P. Towards Relative Normativity in International Law? // American

Journal of International Law. 1983. Vol. 77. Ne 3. P. 413-442.

Jlokca — oOmEenpUHSTEIE HOPMATHBHBIA 00pa3 MBICIH, OOIENPU3HAHHOE MHEHUE, KOHBEHIIMOHaNbHOE 3HaHue. CM., Hampumep: Braidotti R.

Ibid. P. 104. Co3narens y4enust 06 smucreme Mumiens Myko ompeersul ee Kak « “anmapar”, KOTOPBIH JellaeT BO3MOXKHBIM HE OTIENICHHE

HCTHHHOTO OT JIOKHOTO, @ OTAENICHHE OT TOrO, YTO HE MOXET OBbITh OXapaKTepHU30BaHO B KauecTBe HaywHoro». Cm.. Foucault M. Power /

Knowledge: Selected Interviews and Other Writings 1972-1977. New York : Pantheon, 1980. P. 197.

% Bumucos B. Vkasz. cou. C. 78-79.

% Me}K}IyHapOZ[HI/IKI/I TOro0 BPEMEHH, OTYASTHHO 66TyLI.U/IC OT ONaJIbHOM MeTa(i)I/BI/IKI/I npe)KHeﬁ IOpUCHPYACHIIUA, HE MOIJIM CMHUPUTHCSA
¢ mpucBoeHHbIM JK. OCTHHOM BCeMy MEKIYyHAPOTHOMY SIPIBIKOM «IIO3MTHBHOM mopamw» (amrm.: law of positive morality). Cm.: Austin J.
The Province of Jurisprudence Determined. London : John Murray, Albemarle Street, 1832; cm. Taxke: Hall S. Op.cit. P. 274-276, 279-284;
Portmann R. Legal Personality in International Law. Cambridge : Cambridge University Press, 2010. P. 57-62.

2 Jellinek G. Allgemeine Staatslehre: Manuldruck. 3rd ed. Heidelberg : Springer Berlin, 1914. P. 377.

% Grewe W. G. Op.cit. P. 505-506; 0 BapHaIHsIX PaHHEro MeIyHApOJHO-IPABOBOr0 MO3UTHBM3MA B TpakToBkax Kapna ¢ou epbepa, ITayms

Jlabanpa, Kapia bepr6oma, Kapna bunpuara cm.: Portmann R. Op.cit. P. 57-62.

North American Dredging Company of Texas (USA) v. Mexico. Decision of 31 March 1926 // Reports of International Arbitral Awards. 1926.

Vol. IV. § 12. URL: https://legal.un.org/riaa/cases/vol_IV/26-35.pdf (accessed: 25.03.2023).

«BaTTenb HaHeC MEXIyHApOIHOMY IMpaBy yIiep0, KOTOpBIH ele MpeacTouT kommencuposatb». Cm.: Brierly J. L. The Law of Nations: an

Introduction to the International Law of Peace. Oxford : Oxford University Press, 1964 [1928]. P. 31-33; cm. Takxke: Brierly’s Law of Nations.

7th edition / ed. by A. Clapham. Oxford : Oxford University Press, 2012. P. 39-40. /. HuiiMas K 4niclly CTODOHHHKOB TaKoOil K€ OLCHKH

Hacneaust Barrenst otHocut rosutanckoro opucta Koprenunca Ban ®omenxosena. Cu.: Nijman J. E. Op.cit. P. 136.

Cwm.: Portmann R. Op.cit. P. 35-37; cm. Taxke: Vattel E. de. Le Droit des Gens, ou Principes de la Loi Naturelle, appliqués a la Conduite aux

Affaires des Nations et des Souverains. Washington : The Carnegie Institute of Washington, 1916.
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0GBEKTHBHOI MCTOPHYECKOI JAHHOCTH — «I0CTymH Bora Ha 3emie»*? — roCcyapcTBO IPeobpasmioch B PeaabHyIo,
ocs3aeMylo CyOCTaHIIMIO, HaJleJeHHYIO TEJIOM U JyXOM, a «OOIIEeCTBEHHasl )KU3Hb [CTAaHOBWIIACH| [KH3HBIO] BBICIIETO
OpsAZKA, K KOTOPOil IPUCOEIMHSIOTCS HHAMBHAyalbHbIC KU3HI» . JIpyroil Hemenkuii dunocod-my6mrmct Opanm
KoHCTaHTHH B y4eHHH O @u3uonozuy TOCyIapCTBa PacCyXIal O €ro OMOIOTHYECKOH <OKM3HMY, «(DU3MOTOTHYECKUX
3aKOHAX», «Tele KAK CaMOOBITHOM IIEIOM» H CBA3H C «3eMieii»>’. Bons u 6Oromomo0Has TETeCHOCTh — Mpeske
B XPUCTHAHCKOM JOrMe€ YHHKalIbHOE CBOICTBO UYEIOBEKA, OOBSCHAIOIIEE €ro I'PEXOBHOCTh M OTBETCTBEHHOCTh HA
CrpamHoMm cyne. Tenepp e B KOHCEHCYalHCTCKOM BapHaHTE IIO3UTHBU3MA BOJS aTpHOYTHPOBaHA TOCYIapCTBY,
a B MEKIyHapOIHO-TIPABOBOH cepe Nake y3ypHHpOBaHA M MOHOIOJM3MPOBAHA MM: TOCYHApCTBEHHAs BOJISA CO3JAcT
MEXTyHAPOIHOE [IPABO U €r0 CYOBEKTOB, a IOTOMY IOPHIMUECKH 3HAYMMA JTHIIb OHA ",

B mpaBoBOM MO3WTHBU3ME TOCYIApCTBO HE MPOCTO SBHJIO ce0S B KauecTBE CyOCTAHIIMHM BBICILIETO IOPSIKA: OHO
BBITECHHUIIO YEJIOBEKA U3 00JIaCTH MEKTyHApOIHO-TIPABOBOT0, 3aMEHHJIO €ro co00ii, MPUCBOMB cede aHTPOTIOMOP(DHYIO
IUIOTh W JIyIIy: COLHaJbHOE (IIO3UTHBHO-TIPABOBOE) OOBSIBICHO NMPHUPOAHBIM (@ IMMOTOMY €CTECTBEHHBIM, Pa3yMHBIM M
6e3aIbTEPHATHBHBIM), 4 MPUPOJHOE XMIIHMYECKH MOITIOMIEHO COLHATLHBIM . V3rHaHHBIA TakuM oOpasoM Ha
MEXIYHapOIHO-TIPABOBBIC 3aJBOPKH YEJIOBEK MOJTHOCTHIO ITOJUYNHEH FOCYapCTBY, YIOJ00JICHHOMY YEJIOBEKY.

3. Ilo3uTHBHU3M U IPON3BOJIEHBIE TOJIMTHKH CYObEKTHOCTH

Crnoco6HO 11 MEXAYHapOIHOE TIPaBo HAKOHEI] 00paTUTh CBOW B30p Ha TEX, KOTO CTOJILKO BpeMeHH He 3amedano? Ecth
T TOMY OHTOJIOTHYECKHE, KOHIICTITYalIbHbIE, MOIUTHYECKHE MpensaTcTBrusA? CTaHeT JIM MpaBO KaKUM-TO MHBIM, €CIIH
IIPEOJI0NIEET BBI3BAHHYIO MO3UTUBU3MOM CIICTIOTY?

I'maBHOe, eciM HEe €IMHCTBEHHOE, MPEISTCTBHE K IPO3PEHHIO0 — MPABOBOW MO3ZUTHUBU3M, MOPOIUBIINK YydeHHE
0 cyObekTax mpasa Stricto sensu. Hackoibko MpeacTaBieHHsi O MPaBOCYOBEKTHOCTH OOYCIOBICHBI MO3UTHBHCTCKUM
MMOHMMAaHWEM TIpaBa, HACTOJIBKO OHHM HEOOXOIMMBI JUIS HEro: 0Oe3 CTPOrod TEOpUHM CYOBEKTHOCTH HE Oyaer
MO3UTHBH3MA, & B OTCYTCTBUE IMOCJICAHEr0 HET HaJOOHOCTH BOJIIOHTAPUCTCKU OYEPUYMBATH KPYT NPUBHIETHPOBAHHBIX
Y4YaCTHUKOB OTHOIIECHHU W 3a00TIMBO o0eperaTth UX CTaTyC OT APYIHX, XKEJIAIOUIMX 3all0JIyduTh MPABOBOE NPHU3HAHHME.
«JInuHOCTH MpaBa HApOAOBY» (JIaT.: PErsOna jure gentium) BeemeHa B Hay4Hbli 060poT ['otdpumnom Jleiibuumem (1646—
1716). ABrop Teopum 0 MOHamax (TPOCTHIX HENENUMBIX CYOCTAHIMAX) ITEPENOKHJI NMPEACTABICHUS O E€IMHUYHO-
MCXOMHOM Ha MaTepuan jus gentium: ero persona «HazgeneHa NyOJMYHON CBOOONOW, a MOTOMY HE IOMYMHEHA
TOKPOBUTENIHCTBY MM BIIACTH KOTO ObI TO HU OBLIO H CaMa 110 ceGe BOILIOIIAET BIACTh BOMHBI K MHDay .

B cBoeii maee I'. JleitOHMII pyKOBOACTBOBAJCS HE TOJBKO HAYYHBIM MHTEPECOM, HO M MOJIMTHYECKHMH
COOOpakeHMSIMH. YUCHBI OKOJIO TOJNyBeKa CHYXWI INpu ABope repmanckux mpuHIeB, B XVII-XVIII Bekax
OTCTaWBABIIMX IIPaBO Ha TEPPUTOPHAIBHOE BEPXOBEHCTBO M  BBICIIEE IOJUTHUYECKOE IPEJCTABUTEIHCTBO
B OTHOILEHMSAX C wuMmneparopom CasueHHOW Pumckolt wumnepun u ¢paHiy3ckumu MoHapxamu. KoHuenums
CYOBEKTHOCTH MPH3BaHA GBLIA JETHTHMHPOBATH TAKHE NPUTA3AHUS BIMATEIBHBIX TATPOHOB . POXKIEHHOE 1UIA Iienei
MOJUTHYECKOTO MPOTUBOCTOSIHUS, YYEHHE O CyObeKTax IpaBa M BIpeldb OYAET HCIOJIb30BAThCS KaK HHCTPYMEHT
NOJIJIepKaHusl BIACTH U MOJYMHEHUs. B 3TOM CMBICIE yMECTHO paccyk/laTh O pa3HbIX B 3aBUCHMOCTH OT COLMAJIBHO-
HCTOPHUYECKOTO U TTOJIUTHIECKOTO KOHTEKCTOB NOAUMUKAX CYObekmHocmu, 0(hOPMIISIONINX MPECTaBICHNS 1 BJIaCTHbIC
pELIeHHUs] OTHOCUTENBHO Kpyra CyIIHOCTEH, IOUIeKaIInX 3aIlUTe B IIPaBe.

B cBere nmonuTHK CyOBEKTHOCTH MHAY€E MPEACTAI0T BO3PAKEHNSI KPUTHKOB PACIIMPEHUS €€ HOCUTENeH C OTCHUTKAMH
K IPUPOJIE MpaBa, 3APaBOMY CMBICITY, Pa3yMHOMY MOPSUIKY- . Takoil GHONTOrMUYECKHil JeTEPMUHH3M, COCIMHEHHBI CO

®  Hegel G. W. F. The Philosophy of Right. 1967. P. 279, 285.

®  Gierke O. von. Das Wesen der menschlichen Verbande. 1902. P. 10.

URL: https://www.digitale-sammlungen.de/de/view/bsh11127177?page=20 (accessed: 25.03.2023).

Koncrantun ®@. Obwue navana usuonozuu eocyoapcmesa / nep. ¢ Hem. Mzn. 2-e. M. : Kumxubiii 1om «JIMBPOKOM», 2012 [penpuHT u3naHus
1870].

O Bone u jocromnctBe cM.: Toncteix B. JI. Peneccancnoe nonumanue 0ocmouncmea u e2o 6ausHue HA COBPEMEHHYIO KOHYenyuio npag
yenosexa // IpaBosenenue. 2016. Ne 2. C. 48-61; Apanosckuii K. B., Kusize C. [1. Ilpasnenue npasa u npagosoe 20cyoapcmeo 8 CoOmHouleHuu
3nakoe u suavenuti. M. : Tlpocnekt, 2016. C. 35-40;

b. Jlatyp Ha3bIBanm KOHCTPYKTHI «OOIIECTBa» W «IPHPOJABD» B MOACPHUCTCKOW KapTHHE MHpE «ypOIAUaMHU-OJIM3HEAMH, CO3MaHHBIMHU, YTOOBI
3a[yLINTh CaMy BO3MOXXHOCTh COOMpAHMS KOJUIEKTHBA» (KOJUICKTHBBI, M0 JIaTypy — albTepHATHBBI allPHOPHBIM COLHMAIBHBIM CTPYKTYpam),
3aKIroumB: «Bcenen 3a mpupomol TOMKHO YHTH OOIIECTBO. .. MOHATUS “00wecmso” u “npupoda” He ONMUCHIBAIOT cep peaabHOCTH, — 3TO JBa
KoJUIEKTOpa, IpuaymMaHHbIX B mape B XVII Bexe». Cwm.: Jlatyp b. Vkas. cou. C. 155, 230.

Leibniz G. W. Codex Juris Gentium diplomaticus // Leibniz Political Writing / ed. by P. Riley. Cambridge : Cambridge University Press, 1989.
P. 175.

VYeunust repMaHckoro ¢guiocoda B 3TOH YacTH yBEHYAINCh YCIIEXOM: KaK MHHHMYM H3BECTHO O BIMSHHHM upaed JIeHOHMIA Ha XOJ MHpPHBIX
neperopopoB B Heiimerene B 1677-1679 romax B ObITHOCTH Ipu aBOpe mpuHIA bpaymmseiir-JIrone6yprexoro. Cm.: Jones J. W. Leibniz as
International Lawyer // British Yearbook of International Law. 1945. Vol. 22. P. 1-10.

Hanpumep, B unciie KIIFOYEBBIX apryMEHTOB NPOTHUB NMPH3HAHUS CYOBEKTOM MEXIYHApOIHOTO IpaBa CHEpBa MEXIYHApPOIHBIX OpraHH3aLHi,
a Mo3Ke U (PU3MYCCKHX JIULl B COBETCKOH TOKTPHHE MEKIYHAPOJHOTO MpaBa MPHBOAIMIACE HMEHHO CaMa CyTh MEXIyHAapOIHOTO IpaBa, sIKOOBI
CYILLIECTBYIOIIEr0 HCKIIOYUTENBHO B JTATUCTCKOH mapaaurme. Tak, JI. A. MomxopsH mpeaynpexpaana, 4To IPHU3HAHHE MEXTYHAPOIHBIX
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CIMEHTH3MOM, W BJIOXHOBJICHHBIH HMM TIPaBOBOH ITO3UTHUBM3M — YIOOHBIE «YyNAKOBKM» JJIsl HPETBOPEHHMS
BOJIFOHTAPUCTCKUX PEIIEHUI U Pa3HOro poja MOJUTHUK MO BUAOM «3APaBOr0», «HOPMAIBHOIO», «ECTECTBEHHOIOY.
«Ob6eperas» OT MeTaQU3MKH OOBEKTUBHBIX YHHBEPCAJIUH M allpUOPHBIX HOCTPOSHMH, MOJ00HBIE TEOPHU SKOOBI
MOJYUHSAIOT HAC JIOTHKE «XOJOAHBIX (PaKTOB» M «conmambHOro oOwsicHeHms». Omnako b. Jlatyp yBemesam: «Msl
JNOJDKHBI TIOMHHTB, YTO OBITH (PaKTOM — 3TO HE ‘“‘€CTECTBEHHBIH~ MOIYC CYIICCTBOBaHHA, a, KaK HH CTPAHHO,
aaTporiomop¢dusm». [lo ero MHEHHIO, «conMalbHbIE HAyKH CKJIOHHBI CO3[aBaTh OoJiee APKYI0 MMHUTAIWIO OJEKION U
TyCTOit cephl HAYKH, 3aII0THEHHOI HEOCTIOPHMBIMH (PAKTAMH ¥ KECTKOH IEIbI0 MPHUMHHO-CIIEACTBEHHBIX CBSI3EH» .

PyKOTBOpHOCTh MEXIyHapOIHO-TIPABOBOIO JHCKypca MeTKo ommcaHa Mapttu KockeHHMEMH BKOHCTPYKIMH
npaBoBoro BooOpaxenus (anrm.: legal imagination) — «bopMbl HHCTHTYIHOHATHU3UPOBAHHOIO JACHCTBHS,
HCTIONHAEMOTO TIOCPEACTBOM AaBTOPUTETHOIO HCIOJIB30BaHMUS sI3bIKa B KOHTEKCTE MpPOTHBOpeUMit». Bakneilmeit
TEXHHKOH TaKOTO 6006padicenus BHICTYMAIOT TAK HasbiBaeMmble momenku (¢p.: bricolage)”. Ommu u3 momymspbix
cnoBapel (paHIy3CKOTO s3bIKa TOJKyeT «bricolage» Kak «HMHTENIEKTyalbHBIH Tpyn B (opMme wumnposuzayuu,
NONUHHEHHOH  o6cmosmensemeéam»’?. B Takoil TPaKTOBKE MEXIyHAPOIHO-IIPABOBOM  IHCKYpPC —IPEACTACT
MHCTPYMEHTOM pa3pelIeHNs MOJUTHIECKUX Pa3HOTIACHH C IIENbI0 COXPAHEHUS BIACTH OJHUX M MOAYMHEHHS IPYTHX.
JIOCTHTaeTCs 3TO IyTeM KOHCTPYHPOBAHHS I JETHTHMALIMH MPABOBBIX HIMOM KaK aBTOPHUTAPHBIX A3BIKOBBIX CPEACTB ™
IpUYeM Takass padoTa BemeTcs IIEJCHANpaBICHHO, OCO3HAHHO, C yYETOM KOHTEKCTAa M JKEIAeMOro pe3ysbTaTa.
PazyBepHBIINCH B IPCOAOJICHUN IUKIMYHOCTH M 3aMKHYTOCTH NPAaBOBOI apryMEHTAallMH B €€ Nepexoe OT aroJIOTHH
K yrormuu u 06patHo™, M. KOCKEHHHEMH «CIacs»: MO3MTHBHOE MPAaBO TBOPHT HUETOBEK, YAIle BCErO HE CAMBIN
YECTHBIH, aKKypaTHBIN U MOCTOMHBIIT™.

Kpyr cyOBeKTOB MeXyHapOAHOIO IpaBa, B MO3UTHBUCTCKOM KJIIOYE OINpPEICICHHBIN «IIPUPOAOH» PeryiupyeMbIX
OTHOIICHUH, B XPOHOJOTMYECKOM pa3pe3e OKa3bIBAaeTCs HE TOJBKO M3MEHYHMBBIM (Yalle BCEro CTPEMSCh
K pacuMpeHuro), Ho u HecTabminbHbIM. Kak B XIX Beke TUIIMIN 4YeloBeKa MPUBMWIETHH «OBITH» B MEXAYHAPOIHOM
mpaBe, Tak ke, MyCTh M HEe 0e3 CI0XKHOCTEH, ero TyJla BepHYJIH BO BTopoil monoBuHe XX Beka. U TO M 3TO Kampu3sl
«IPUPOIBD» MEKAYHAPOIHOTO MPaBa, TO JIM OaHANBHBIN BOJIOHTAPU3M JIHILI, TPUHIMAIOIINX PEIICHHUS.

Vuenne o mpase JlpeBHero Puma — ratio scripta coBpeMeHHON OPHCIIPYICHIMH' — XOTS M HE 3HAIO
MOJIEPHHUCTCKOTO CyOBEKTa IpaBa, BCE JK€ PACIPOCTPAHSIIOCH Ha pa3HbIE CYIIHOCTH, B TOM YHCIE HE-UEIIOBEYECKHE.
Tak, pumckuii ropuct Yisnuad (111 Bek Hatueit sper), mpu3HaBas 3a iUS gentium poib obmieuenoBeyeckoro ius naturale,
B IIOCJIETHEM BHJIEI TIpaBo, oOIIee IS BCEX JKMBBIX CYIIECTB: «IIPaBO HApOJOB COOIONAIOT BCE JIIOJH... B TO BPEMs
KaK eCTECTBEHHOE IPABO — OOIIEE IS BCEX KUBOTHBIX® .

Camo japeBHepuMCKOe iUS gentium, poXIeHHOEe KaK MpaBO HHOCTPaHIEB (MEPErpHUHOB), MEPBOHAYATIBHO OBLIO
OJKe K TOMY, YTO CErOJIHSI Ha3bIBAETCSl YaCTHBIM MpaBoM. OJIHAKO 3TO HE IMOMEIIAN0 ero CTPEMHUTENILHOMN IBOMIOLHH
CIepBa B CTOPOHY IIpaBa OOIIEYENIOBEYECKOr0 KaK IIPAaBONOPAIKAa BCEX HAPOJOB U U1 BcexX JIoJeH (oTcroaa
€CTECTBEHHO-TIPABOBBIE OCHOBAHMWSI CPEIHEBEKOBOTO IUS gentium), a mozke TpaHcHOpMaImu B MPaBO MyOTMUHBIX

o 48
OTHOLICHUHN MEKAY MNOJIUTUICCKUMU O6pa30BaHI/IHMI/I .

opraHmaum?I Cy6’beKTOM MEXAYHAPOAHOI'O IIpaBa IOCATHET Ha YCTOM MEXKIAYHApOIAHOI'O IIpaBa: «[TombITKH TIpUCBOUTH OOH u tem Oonee
JIPYTHM  MEKTYyHApOIHBIM OpPTaHH3alMAM CTaTyC CyOBeKTa MEXIYHapOJHOTO IIpaBa yMAJSIOT CYBEPEHHTET TOCYIapCTB U IPHAAIOT
MEKTOCyJapCTBEHHBIM ~ OpPTaHM3AIMAM XapakTep ‘‘BHEIIHETOCYAapCTBEHHBIX” WM JaXe ‘CBEPXTOCYHAapCTBEHHBIX” OpraHoB». Cwm.:
Momxopsin JI. A. Ocnosnvle npasa u obsizannocmu cocyoapems. M., 1965. C. 32. B coerckom knaccnueckoM «Kypce MexayHapoaHOTo paBay
B 6 Tomax B Tome | 3asBisoch: «Kak TOJBKO rocyaapcTsa IpE€aOCTaBAT HHAWUBUIAY BO3MOXKHOCTbH 007Xa0BaTh IOCTAHOBJIEHUS CBOMX
TOCY/IapCTB B MEKAYHApOJHOM OpraHe [YTO TOTAa CBS3BIBAIIOCH C TNPHU3HAHUEM CYOBEKTHOCTH 4YEJOBEKa], TrOCyIapCTBO TPEKPATUT CBOE
CYILECTBOBAaHME KaK PaBOBOE COOOIIECTBO € MOIHBIM camoympaBieHuem». CM.: Kypc meorcoynapoonozo npasa. B 6 1. T. 1. M., 1967. C. 166.

" Jlaryp B. Vkas. cou. C. 350.

4 Koskenniemi M. Op.cit. P. 2-8.

2 Le Robert Collége. Paris, 1997 (xypcuB moit. — M. JL.).

8 Onucanne HCTOpUH Me)KZ[yHapO}IHO-]'IpaBOBOﬁ meiciid M. KockenHnemu CTPOHUT BOKPYT IBYX 6a30BbIX H}Ieﬁ — CYBEPCHUTETA U COOCTBEHHOCTH.

Io ero MHeHHIO, TPABOBBIC UINOMBI PELIAIOT JIBE 3a7a4u: 1) pa3pabOTKH KOHCTUTYIIMOHHOMH apXUTEKTYPbI, OHOBPEMEHHO yCTAHABIMBAIOIICH 1

OrpaHMYMBAIONIEH CyBEpPEHHUTET, 2) ONpeJIeNieHHe U pacipeielieHre IpaB COOCTBEHHOCTH, JIKAIINX B OCHOBE CTPYKTYPHBIX HEpPapXHid, B paMKax

KOTOpBIX CyBepeHuTeT U nposisisier cebst. Cm.: Koskenniemi M. Op.cit. P. 11.
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Ucupop Ceunbckuit (VI-VII Beka) otmuvan ius naturale divinum, obmiee misi BceX NPUPOAHBIX CYLIECTB, OT
uenoseueckux hopM npasoropsaka — ius civile u ius gentium®. doma Axsunckuit (1224—-1274) 06bscHsn ius gentium
KaK MPOIYKT deNOBeUecKoil mcTopun B omimume or ius naturale®. Mmoro moske, Ha 3ape KOHIENTYalTH3alHd
TOCYAapcTBa KaK CaMOCTOSTEIBbHOH, AENEPCOHM(UINPOBAHHON CYIIHOCTH, MPEACTABUTENh CAJaMaHKCKOHM IIKOJBI
Huero nme KomappyOmac-u-Jleitea (1512—-1577), mocmenoBatenms yueHus PpaHcucko ne Burtopma, ompememsit
ECTECTBEHHOE MPABO KAK HHCTHHKTHBHOEY, «OOIIEE IS BCEX HKHBOTHBIX»

He Oonbmeil mocinenoBaTEeNbHOCTHIO OTJIMYANACh MEXKIYHApOIHAs MpPAaKTHKa M IIOCIE TOro, Kak IPaBOBOM
MO3UTHBH3M, CYIMBIIMH OIPENEICHHOCTh B IIPAaBOBBIX ONEHKAaX, YTBEPAWICA B KadecTBE JOMHHHUPYIOLICH
METO/IOJIOTUYECKUH M IOPUANKO-TEXHOJIOTHUECKON ONTHKH. B KilaccHueckoM MO3UTHBH3ME CyOBEKT paccMaTpUBaeTCs
B KAueCTBE MOJYMHCHHOTO MPABOIOPSAKY, CO3IaBAeMOro cysepeHoM . IepGepT XapT B umCIe OCHOBAHH mpasa
yKa3bIBaJ TIOJUHHEHHE OOBIBATENIS NEPBUUHBIM IpemucanmusM (anrm.: obedience)®. Takux moguHHEHHBIX CYOBEKTOB
umen B Buay U J[on OCTHH, BBICTpanBasi CBOIO TEOPHIO MMO3UTUBHOTO IIPaBa KaK CHCTEMY «IIPHKAa30B, OOS3BIBAIOLINX
YeJoBeKa WM JIIOAEH WM OOSM3BIBAIOIIMX BO3AEPXKATHCS OT OINpPEIEICHHOIO MOBEACHMS», NMPUYEM «3HAUYMTEIbHAsS
4acTh OOIIECTBa MMEET IPHUBBIUKY HNOAYMHATHCA WM ITIOBHHOBAaThCS KOHKPETHOMY M OOIIEMY BBIIIECTOSILEMY
[cyBepeny].. »4

B takom kimrode BeIcTpoeHa mo3unus [locTosHHON mamaTel MeXIyHapogHoro npaBocyans (aanee — [IMII, ITanara)
0 cropy 00 yroioBHOHU fopucaukimy Mexay ©pannueit u Typuwmeit B 1927 rony. HaspanHas mo mMeHH QpaHITy3CKOTO
cyaHa ¢popmyna Jloroca — morMa MEXAyHApPOAHO-TIPABOBOTO TTO3UTHBH3MA!

MeskayHapoJHbIE TIPABO PETYJIMPYET OTHOLICHHS MEXIy HE3aBUCHMBIMH rocyaapcrBamu. Hopmbl 3TOro mpasa, 00s3aTelbHBIC JUIS
TOCYAapCTB, TAKAUM 00pa3oM, MPOUCTEKAIOT M3 MX COOCTBEHHOM M CBOOOIHON BOJIM, BBIPQ)KCHHOW B KOHBEHLHUSX M OOBIKHOBEHHSX,
BCEOOIIE IPH3HAHHBIX B KAYECTBE 3aKPEIISIONINX IPHUHIHIIBI [IPaBa. ..

Eme B 1924 romy mo wroram paspemieHus cropa Mexny [penmeit m BenmukoOpuraHwmeld 0 MaJeCTHHCKUX
KoHIeccusx [lamata 3akpenmima Apyrylo BaxHYI0 (GOpMyTdy, II03KE Ha3BaHHYI0O II0 HMEHH TPEYecKOro
npeanpuHIMaTeTss MaBpoMMaruca (OJHOTO U3 YYaCTHHKOB KOH(IMKTa). Jleno kacanock JUIIOMAaTHIECKOH 3alIUTH U
MIOCJIEACTBUH BBICTYIIJICHHUS OJTHOTO FOCYAApCTBa MPOTUB JIPyroro B HHTEPECax CBOETO rpakJaHHHA!

TTepBoHaYaNBbHO CIIOP OBUT MeNHCOY YACMHBIM TUYOM U 20CYOapcmeoM. .. TIozxke CIop nepelen Ha HOBBIH YPOBEHb — MEXYHAPOIHOTO
npaBa, W CTAl CHOPOM MedcOy O8yMs eocydapcmeamu... IIpHHHMas CTOPOHY 00HO20 u3 C80ux cyOvekmos W 00paIlaroch
K JIMIJIOMAaTHYECKUM JHCTBUSM HIIH MEKIyHApOJHOM CyneOHOMN MmpoLeaype B ero HHTepecax, TocyAapcTBO Ha CAaMOM Jielie 3allHIaeT
ceou cobcmeennvie npasa... C 9TOH TOUKH 3pSHUS HE UMEET 3HaUYeHHMsI TOT (AaKT, Kak B HACTOSIIEM JIelie, YTO [MEeKIroCyapCTBEHHBIH]
CTIOp TIPOMCXOJIUT U3 BPE/a YACTHOMY MHTEpecy .

[IIIMII He cocnanack Ha HPaBOCYOBEKTHOCTH €0 NOMINE, HO peYb B PEHICHHH IUIA O HOCHTENSX MpaB H
00s13aHHOCTEN 10 MEXyHapOJIHOMY NpaBy M 00 MHUIMATOpax M OcHedHIMapax pexuMa MeKTyHapOoJHO-TIPaBOBOH
3AIUTHl — O KJIACCHUECKHX JUIs TO3HTHBH3MA MapKepax MpaBocyOhekTHOCTH . OUEBHIHO, YEIOBEKY B TAKOBOH BBLIO
OTKa3aHo.

49 Koskenniemi M. To the Uttermost Parts of the Earth: Legal Imagination and International Power, 1300-1870. Cambridge : Cambridge

University Press, 2021. P. 75-76.

0" Ibid. P. 84-85.

L Ibid. P. 127.

52 B aTOM cMmBIce MHOTOE TOBOPHUT 3HAYCHUEC aHTJIMHCKOTO SUbjECt —3TO U ((CyG‘LeKT», U «IIOJJYHUHATHY.

5 Hapsy ¢ mpuHATHEM BTOPUYHBIX MPEAITMCAHNH (O MPH3HAHNY, U3MEHEHNH M aIbIOANKAIINN) OpUIIHATBHBIMA JIMIIaMu (aHTIL: acceptance). Cw.:
Hart H. L. A. The Concept of Law. 3rd edition. Oxford : Oxford University Press. 2012 [1961]. P. 166-118.

% Austin J. Op. cit. P. 29, 166.

% PCl. The Case of the S.S. “Lotus” (France v. Turkey). Judgment of 7 September 1927. § III.

% PCIJ. The Mavrommatis Palestine Concessions (Greece v. UK). Judgment of 30 August 1924. § | (xypcus moit. — M. JT.).

57 O6paTI/ITe BHUMaHHE Ha HEPCIIUTCIBHOCTE MEXKIYHApPOIHBIX CYIOB B 6yKBaJ'IBHOM HCIIOJIb30BAHUU KaTECTOPpHUH <<cy61,el<"r MEXKAYHAPOIHOT'O
HpaBay, «MeXIyHapoaHas mpaBocyobexTHOCTEY. CM., Hampumep: PCH. The Mavrommatis Palestine Concessions (Greece v. UK). Judgment of
30 August 1924. § I; ICJ. LaGrand Case (Germany v. United States). Judgment of 27 June 2001. To e camoe BEpHO U B OTHOIICHHUH IPYTHX,
UJIEHHO HArPY)KEHHBIX TEPMHHOB («HCTOYHHK TIPaBay, «MEeXIyHAPOIHbII 00bI4aii», jus COgeNs, «oOIL il IPUHIMIT IPaBay), KOTOPbIE HEU30EKHO
HECYT IBYCMBICIICHHBIC CEMAHTUYCCKHE W LECHHOCTHBIC KOHHOTAIIHH. B 10 ke BpEMs Takas INPaKTHKa MOATBEPKAAECT MO3UIHUIO TEX, KTO
MpeAaraeT BOBCE OTKAa3aThCAd OT KaTeropuu (MEXIyHapOIHOW) MPaBOCYOBEKTHOCTH B TOJIb3y KOHTEKCTYAJbHO ONPENETSIEMbIX HIHOM HWIIN
JIPYTHX, He 00OpPEMEHEHHBIX KOJOHHAIBHBIM M TUCKPHUMHHAIIMOHHBIM NUICH()OM TEPMUHOB («YHaCTHHKY», «aKTOP», «areHT», «akTaHt»). CM. mpo
orka3 or kareropun: Walter C. Subjects of International Law // Max Planck Encyclopedia of Public International Law. § 30-31; o mycroii
kateropun (auri.. empty notion) cm.: Mejknecht A. Towards International Personality: The Position of Minorities and Indigenous People in
International Law. Antwerpen : Intersentia. 2011. P. 31; o Gecrone3uoii kareropuu (anri.: useless concept): Mazzeschi R. P. Impact on the Law
of Diplomatic Protection // The Impact of Human Rights Law on General International Law / ed. by M. T. Kamminga, M. Scheinin. Oxford :
Oxford University Press, 2009. P. 214-215; cm. o630p mosummii: Peters A. Beyond Human Rights: The Legal Status of the Individual in
International Law. Cambridge : Cambridge University Press, 2016. P. 38-41. Cwm. Takxe NIpO HECOCTOSTEILHOCTh KAaTErOPHUH «CyOBEKTa
MexIyHapojHoro npasa»: Barbara C. International Legal Personality: Panacea or Pandemonium? Theorizing About the Individual and the State
in the Era of Globalization // Austrian Review of International and European Law. 2007. Vol. 12. Ne 17. P. 23; Soirila U. Persons and Things in
International Law and «Law of Humanity» I/ German Law Journal. 2017. Vol. 18. Ne 5. P. 1169; Esposito R. The Dispositif of the Person // Law,
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Ha nonrue necsitmiietnst B MeXIyHapoaHoM nipaBe ¢opmyisl Jlotoca m MaBpoMMmarnca OyayT ONpEAEtiTh €ro
MEXTOCY/IapCTBEHHYIO TNPHPOJY M  IOJYMHEHHOE TOCYJapcTBY IIOJOKEHHE 4eloBeKa. MexkIyHapoaHas
NPaBOCYOBEKTHOCTh OyJeT YeTKO CBs3aHa C O0JaJiaHHeM IpaBaMH U O0S3aHHOCTAMH IO MEXAYHAapOIHOMY IIpaBy,
3aBHCHUMBIMH OT BOJIM rocygapcTB. OmHAKO B ATOT ke mepron, B 1928 roxy, mo aemy o mpaBe JaHIWUTCKUX Padodmx Ha
OCHOBE MEXKIOCYJapCTBEHHOI'O COTJIAIICHHS NPexbsBIATh TpeboBanus rocynapctBy (Ilompme) ITamata momycruia
BO3MOXHOCTB OOPAIeHNs YACTHBIX JIML K MEXKIIYHapOIHO-TIPAaBOBOM 3aIluUTe:

MO>KHO PeIIUTeIbHO IPUHATH TO, YTO, COINIACHO IIPOYHO YCTAHOBHBIIEMYCS IPHHIUITY MEXKIyHapOIHOTO PaBa, [10IbCKO-TaHIIUTCKUI
noroBop 1921 ropa], sSBIAACE MEXIYHApOAHBIM COTJIAIICHHEM, HE MOXET KaK TaKOBOH CO34aTh IpsIMbIC IpaBa M OOSM3aHHOCTU AT
YaCTHBIX MHAMBHAOB. OIHAKO HENb3sl OTPUIATH TOTO, YTO CAMHM IPEAMETOM MEXIYHApOJHOTO COIJAIICHUS, B COOTBETCTBUH
C HaMEepeHHEeM JOTOBapHBAIOIIUXCS CTOPOH, MOXKET OBITh NPHUHSATHE OIPEAENICHHBIX IPABHI, CO3MAIONINX WHAWBUIYyalbHBIC IpaBa U
0GS3aHHOCTH [ 111 YACTHBIX JIHIL], 0BECTIeUMBAEMbIC HAIMOHATLHBIMH CyIaMu™.,

U xors [lanaTta B KadecTBe OOLIEro NpaBuiia HCKIIOYMIA GU3NISCKHX JIMI U3 IPSIMOI0 MEXIYHAPOIHO -IPaBOBOTO
PEryIHpOBaHUs, BCe XKe OHa JOIYCTHIIa 00paTHOE B CIIydae HEIBYCMBICICHHOTO HAMEPEHUS TOCYJapPCTB K TOMY.

Uro mormno noOyauts [lamaty mepecMoTpeTs chopMyTHpOBaHHYIO YeTHIpe Tofa Hazan (meno Maspommamuca) u
MOATBEPKACHHYIO TrofoM paHee (meno Jlomoca) mo3umio? POBHBIM CYETOM HHYETO0 W3 HE 3aBHCSLICTO OT CyACi:
HaJeJeHHbIe BIACTBIO INPaBOCYAUS JHIA NPUHAIM Takoe pemieHue. [locienyromme oOBACHEHHS aBTOpa TEKCTa
KOHCYJIbTaTUBHOI'O 3aKiroueHuss U rtorpamiHero IIpesunenra IIocTOsSHHOM manaTsl MEXKIYHApOIHOIO IIPaBOCYAMS
Z[I/IOHI/ICI/IO AHHI/IHOTTI/I TOJIBKO YCWJIMBAIOT OIYIICHHUEC CBOCBOJILHOCTHU U PYKOTBOPHOCTHU MMO3UIIAN:

TIIIMII HEe TOBOPUT O TOM, YTO JOTOBOP KAaK TAKOBOH MOXKET CO3[aBaTh IpaBa W OOSM3aHHOCTU IJIS MHIMBUIOB BHE HEOOXOIUMOM
UHKOPIIOpAallUM HOPM U CBSI3aHHBIX C HHUMH SIBIGHMHl BO BHyTpeHHee mpaBo; Ilajara JMIIb TOBOPHT, 4YTO HaMEpeHUEM
JIOrOBapHBAIOMIUXCA CTOPOH MOXKET ObITh HNPHHATHE KOHKPETHBIX HPAaBUJI, CO3JAIOMIUX IpaBa U OOSM3aHHOCTU [JIsI MHAUBUAOB U
TOJUIEXKAIINE IPUMEHEHHIO HALMOHATLHBIMH CYIaMH " .

Kak JI. AHUMJIOTTH HH yBENIEBAl POMAHTHUKOB OT IpaBa MPOTHUB IIOCIEIIHBIX BBHIBOJOB OTHOCHTEIBHO MeECTa
YeIOBeKa B MEKIOCYJApCTBCHHOW CHCTEME, OBUIO YK€ CIHUINKOM TMO3[HO: OXJaguTh IbLI WHIMBHIYATHCTOB-
HATYPAaJKCTOB HE yIAJIOCh, BEJb MHOTHE Y)K€ TOTIa BOCIIPUHUMAITH MO3UITHI0 [lamaTel 3aKOHOMEPHOH, CITPaBEIUBOM U
OTIPaBIAHHOI TPEGOBAHUSMH 3PABOr0 PaccyaKa .

B Taxoii ke HeoKuAaHHOH (Kak MUHUMYM 175t M3pawmiis) noruke paccyxnan MexayHnapoaasiii Cyz (manee — MC,
Cyn) B KOHCYJIBTaTHBHOM 3akioueHud 1949 roma mo peny epaga Eepuadomam. PaccmarpuBas  Bompoc
0 CyOBEKTHOCTH MEXIYHAPOAHON opranu3anuu, Cy/| 3aKITH0YUNII:

CyObeKThl MEXIYHApOIHOIO IpaBa He 00A3amenbHO OOUHAKO6bI TO TPUPOAE ¥ O00BbEMY NpaB, MU UX NPHUPOAA 3AGUCUM OM
nompebHocmetl MeXcOyHapooHo2o coobujecmea. B TeueHue cBoeil ucmopuu pa3BUTHE MEXIYHAPOIHOIO TpaBa ObUIO MPOIUKTOBAHO
mpebosanuaMU MeHCOYHAPOOHOU HCU3HU, [TIOPOAMBIIEH| IpUMEpPBl IEUCTBUI Ha MEXIAYHApOJHOW apeHe MHBIX 00pa3oBaHHMH, KpoMe
rocynapcte®.

Culture and the Humanities. 2012. Vol. 8. Ne 1. P. 17-30. IIpencrasutenss New Haven School B3ameH «cyObekTa MeXIyHApOIHOTO IpaBay
MPEUTOKUIA «YJaCTHHKA MEXIYHAPOIHBIX OTHOIICHWI» — CaMmble sipkue mpeacraButend mkonsl: McDougal M. S., Reisman W. M. “The
Changing Structure of International Law”: Unchanging Theory for Inquiry // Columbia Law Review. 1965. Ne 65. P. 810-835; McDougal M. S.
International Law, Power, and Policy: A Contemporary Conception // Recueil des cours de 1’académie de droit international. 1953. Vol. 82.
P. 133-259; McDougal M. S., Lasswell H. D., Reisman W. M. The World Constitutive Process of Authoritative Decision // The Future of the
International Legal Order. Vol. |: Trends and Patterns / ed. by R. A. Falk, C. E. Black. Princeton University Press, 1969. P. 73-154; McDougal
M. S., Lasswell H. D., Chen L. Human Rights and World Public Order: The Basic Policies of an International Law of Human Dignity. New
Haven and London : Yale University Press, 1980; Higgins R. Problems and Process: International Law and How we Use it. Oxford : Clarendon
Press, 1994; Higgins R. Conceptual Thinking about the Individual in International Law // International Law: A Contemporary Perspective / ed.
by R. Falk, F. Kratochwil, S. H. Mendlovitz. London : Westview Press, 1985. P. 476-494.

PCIJ. Jurisdiction of the Courts of Danzig (Pecuniary Claims of Danzig Railway Officials who have Passed into the Polish Service, against
the Polish Railways Administration). Advisory Opinion of 3 March 1928. P. 17-18.

% Anzilotti D. Cours de droit International. Paris : Librairie de Recueil Sirey, 1929. P. 133-134, 407-408.

% Cm.: McCorquodale R. The Individual and the International Legal System // International Law / ed. by M. Evans. 2nd ed. Oxford : Oxford
University Press, 2006. P. 307, 312; Vazquez C. M. Treaty Based Rights and Remedies of Individuals // Columbian Law Review. 1992. Ne 92.
P. 1087; Menon P. K. The International Personality of Individuals in International Law: A Broadening of the Traditional Doctrine // Journal of
Transnational Law and Policy. 1992. Ne 1. P. 163-164; Lauterpacht H. The Subjects of the Law of Nations. Part | // Law Quarterly Review. 1947.
Vol. 63. Issue 4. P. 456-460; Idem. The Subjects of the Law of Nations. Part Il // Law Quarterly Review. 1948. VVol. 64. P. 97-99.

ICJ. Reparations for Injuries Suffered in the Services of the United Nations. Advisory Opinion of 11 April 1949. I'pad ®onbke Bepramor (1895—
1948) — mBexackuii rpaxkaaHuH, youTsiii B U3panne B 1948 roay Bo BpeMst BBIIOJIHEHUS HOIHOMOYHH MHPOTBOPYECKOTO MTOCPEAHUKA OT HMCHH
OOH B paMKax apa60-H3paPIIILCKOI‘0 YpEeryimpoBaHus. Hapﬂ;[y CO 3HAYUTEIBbHBIMU TIOJIUTHYCCKUMHU IIOCICACTBUSAMU CUTyallus ITOCTaBUIIA
BOIIPOC 00 OTBETCTBeHHOCTH M3pamis 3a npuunHeHue Bpena ciyxaumiemy OOH — MexayHapomHOI OopraHu3allid — U O NMPaBOMOYHOCTH
HOCHCZ[HefI MIPEABABIATH ’I‘pCGOBaHI/IH 0 KOMIIE€HCAlluU ToCy1apCTBY.

2 Ipid. P. 7-8 (xypcus moit. — M. JI.).
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Mexaynapoausiii Cyz, GyATO OMpaBIbIBAsCH, YCIIOKOWI CKENTHKOB-KOHCEPBATOPOB: «...OpraHuzauus — CyOBbeKT
mpaBa. DTO HE TO € CAMOE, YTO 3asBHTh, UTO OHA SBISETCS TOCYAApCTBOM. OUEBMIHO, YTO JTO HE TaK...»".
ITo muenmto Cyna, B TO BpeMsi Kak rocyiapcrBa 00IagaloT BceM 00BEMOM MEXKIYHAPOJHBIX MpaB M OOS3aHHOCTEH,
TIPU3HABAEMBIX MEKIYHAPOIHBIX MIPABOM, TIPaBa M 00A3aHHOCTH MEKIYHAPOIHON OPraHU3AINH 3aBUCAT OT ¢ Ieed u
GbyHKIHH, CHOPMYITHPOBAHHBIX B €€ YUPEAUTEIbHBIX JOKYMEHTAX U Pa3BUTHIX B MPAKTHKE.

EmBa s cchlika Ha «IMOTPEOHOCTH MEXIYHAPOMHOTO COOOIIECTBA» W «TPeOOBAHUSA MEKITYHAPOIHON JKHUIHM
MOXET YOemuTh B OOBEKTHBHBIX OCHOBAHHUSX MPHHATOTO CYIbIMH PEIICHHS U €r0 OOYCIOBICHHOCTH «IIPHUPOIOH
MeXIyHapOAHOTO TpaBa». B mene 6pamves Jlal pano 2001 roma Cyny He MOHamOoOMIOCH YTO OB TO HH OBLIO U3
MEPEUHUCICHHOTO — «OOBEKTHBHOE» U «COLMANBHOE» — JJI BBIBOAA 00 00JadaHHU YeloBeKa MPSIMBIMU TIpaBaMu Ha
OCHOBE MEXKTOCYJAapCTBEHHOTO COTNALICHHA. B Jyxe MpaBoOBOil TepMETHYHOCTH, OYCBHUAHO BIOXHOBJICHHOM
KEeJIb3CHOBCKHM Q0/0iCcHbiM (aHIIL: OUght), NPOTHBOIOCTABICHHBIM cywjemy (aurip: is)®, MexayHapoaHslii cyn
orpaHuymiIcs GopManbHO-IOPUANYSCKAM aHAIU30M MONOKECHHH MEXI0CyIapCTBEHHOTO COTJIANICHHS:

Cratbs 36, myHKT 1(b) 3akpemsieT oba3amenbcmea TOCyAapcTBa NPEOBIBAHUS 8 OMHOWEHUU 3A0epIUCAHHO20 Tuya U TPEACTABIIEMOrO
rocynapctBa. OHa ykasblBaeT, 4TO II0 IHPOchOE 3aJiepXKaHHOrO JIMLA TOCYJapCTBO IpeOblBaHHMsA 005A3aHO IHPOMH(OPMUPOBATH
KOHCYJIbCKOE Y4YPEXK/CHHE IPEACTAaBIAEMOr0 IOCYJapcTBa O 3aJEepKaHUM IpakJaHHHA HE3aMEUIHTENBHO... [IpuMedarensHO, 4TO
[myrkr 1(b)] 3aBepuraercs creyromieii HOpPMyITHPOBKOi: “YKa3aHHBIC BIACTH MPOMH(GOPMHUPYIOT JIUIIO, KOTOPOTO 3TO Kacaercs, 6e3
HPOMEIJICHHUS. 0 €20 npase B COOTBETCTBHU C HACTOSIIUM IYHKTOM...”. OIHO3HAYHOCTh YKa3aHHBIX IIOJIOXKCHHH B MX KOHTEKCTE HE
BBI3bIBaET cOMHeHHMH. OTcrofa, Kak ObUIO yka3aHO B psje ciydaeB, Cyn NOJDKSH NPHMEHHTH [9TH IIOJOXKEHHs| B MX OYKBaJIbHOM

CMBICJIC. . .65

Onnako B 2012 roay ToT *e (OopMalbHO-FOPHIMUECKHI MeToA He mo3Bonwi MexayHapogHomy Cyny OTKazaTh

B IMMYHHTETE TOCYIapCTBY, JOIYCTHBIIEMY HapyIIeHHE HOPM jUS COQens (3ampeT BOEHHBIX MPECTYILICHHIA)
B OTHOILICHUH JIOZeH. B nene o ropucouxyuonnvix ummynumemax cocyoapcmea Cyn ykazan:

IIpuHuMas B pacuer, YTo HOPMbI IIPaBa BOOPYKEHHBIX KOH(IMKTOB, 3alpeliatoiiie YOuiicTBO rpaXIaHCKUX JIMIL HA OKKYIIMPOBAHHOI
TEPPUTOPHUH, ACMOPTALHIO PAXKIAHCKOIO HACENCHMS B LENSX HCIOIB30BAHUS MX PAabCKOro TpyAa M JEHOPTALMI0 BOCHHOIUICHHBIX
B LIEJISIX MCIIOJIb30BAHMSI MX PabCKOro TpyJa, SBISIIOTCS HOPMaMH jUS COZeNs, He CYIIECTBYET IPOTHBOPEYHSI MEXK/Y TAKUMH HOPMaMH U
HOpPMaMH 00 MMMYHHTETE TOCyHapcTBa. DTH JBE IPYIIIBI HOPM PEryJIHPYIOT pa3Hble BoIpockl. HopMbl 00 HMMyHHTETE rocyaapcrsa
HPOIeCCyaNIbHBI II0 CBOEH NMPUPOE U X NPHMEHEHHE OTPaHUIMBACTCS ONPEACNICHHEM TOTo, 00JIajaeT JIU Cy OTASIBHOTO rocyaapcTBa
FOPHUCIUKIMEH B OTHOIIGHUH JPYroro rocyJapcTBa. DTH HOPMEI He MMEIOT 3HAUEHHS U1 YCTAaHOBJIEHHS TOTO, IIPABOMEPHO HIIM HET
ToBe/IeHHE [TOCYIapCTRa), B OTHOIIEHHH KOTOPOTO HHUIIHMPOBAHO Pa3dHpaTebeTBO™.

o 67
O‘ICBI/IZ[HO, Cy6LCKTHOCTI/I rocyaapCTBa B O4€pEAHOU pa3 ObLI OTAaH MMPUOPUTECT HA Cy6’L€KTHOCTb}O YCJIOBCKaA .

VYHHKaIbHBIM B PAacCMaTpHUBAEMOM aclleKTe SBIIICTCS pelIeHNne eIMHOJIMYHOro apoutpa Pene-XKana [lromron mo
CIIOPY O JIMBUHCKHUX KOHLECCHSIX TpaHCHALMOHAJIBHBIX Kopnopauuil. [leno, paccMmorpennoe B 1977 roay, xacanoch
KOMIICHCAIIUM ~ YacTHBIM  KOMITaHMsAM, paboraBmmM B JlUBMM 1O  KOHIIECCHOHHBIM  COTJIALICHUSIM,
32 HAIMOHAJIM3UPOBAaHHOE  MPABUTEILCTBOM  WMYIIECTBO. [IpMHIMIMANBHBIE BOMPOC — TNPUMEHHMO JIH
MEXIyHapOAHOE MPaBO K CHAEJIKE O KOHIECCHAX MEXIY YaCTHBIMH MHBECTOPAMH M HAI[MOHAJBHOM IIPAaBUTEIIECTBOM.
P.-). Jlfomon oIpoBepr Tak HasbiBaeMyr «popMyiy cepOcknx ponrosy (aHri: Serbian Loans dictum)®, koropas
HCKJIIOYAeT YaCTHBIX JHIl M3 cdepbl NPsSMOro JEHCTBUS MEXIYHAPOAHOrO TpaBa (Kak U IPHUHIIMIIB,
chopMyIHpOBaHHBIE B Jlenax MaBpoMMaTuca U O JaHIIUTCKUX PabOvmX):

[3]ra popmyna He nHuIIEeHa ABYCMBICICHHOCTH C TOYKH 3PEHHs PACCMAaTPUBAEMOTO JIeNa. .. CKOpEe BCETro, OHA KacaeTcs “TpaBoONOps/IKa,
13 KOTOPOTO MPOUCTEKAET 06A3aTebHASs CHIIA COMNAMICHHS . .. B OTIHYME OT “HpaBOIOPSIIKA, PeryIupyomero cornamenne”®. [Bonee

TOro,] B TO BpeMsl KaK HPEXHsSS INPAaKTHKa PacCMaTpHBala CHEIKH [C yJacTHEM YacTHBIX JIMI] KaK HEYTO, HEe MOAMAJAIoNiee MOJ

5 lbid (xypcuB moit. — M. JL.).

Tanc Kenmp3eH HacTamBam Ha TOM, 9TO HPaBO — OONACTH JOJIKHOTO, a He Cymero (auxoromus ought/is), a mpaBoBoii amamus Gonee 3a6OTHT
TIOCTYJIMPOBAHUE l'lpaBOBOi/i HAeH, HEXKEIU UCTOPUICCKUE, COLIMOJIOTHIECKUE UIIN TICUXOJIOTMYECKHUE aCIIEKThI PEaJIbHOCTHU! «Ecmm BOOGpaSI/ITB,
KakuM 00pa3oM cocTosHME (haKTUIecKoe NMpeodpasyeTcss B COCTOSHNE MPABOBOE, HEBO3MOXKHO HANTH HUYETO ONPaBIBIBAIONIETO TaKOH Iepexoj
B cobeTBenHO dakTraeckom». CM.: Kelsen H. La Naissance de I’Etat et la Formation de sa Nationalité: Les Principes et leur Application au Cas
de la Tchécoslovaquie Il Revue de Droit International. 1929. Ne 4. P. 615, 617. Cwm. Taxxke: Portmann R. Op.cit. P. 197-204.

% LaGrand Case. § 77.

8 |CJ. Jurisdictional Immunities of the State (Germany v. Italy : Greece intervening). Judgment of 3 February 2012. § 93.

& WuTtepecHo ocTaBiieHHOEe MeXyHapOIHBIM CyIoM 0e3 3amedaHus 3akiroueHue deneparbHOro KOHCTUTYIIMOHHOTO cyia ['epMaHuu O TOM, 4TO

((Hy6j’["‘-{HOC MEXAYHAPOAHOE TIPAaBO HE YCTaHABJIMBACT MHAMBUAYAJIBHOI'O IIpaBa Ha KOMIICHCAIIHIO 3a HpHHy}IHTeﬂLHLIﬁ TPYA». Cy}] KOCBCHHO

MOATBEPMI TIPE3YMIIIHMIO CYHIECTBOBAHUS B MEXIOCYAAapCTBEHHOH CHCTEME IpaB YeloBeKa Oe3 CPEACTB MX 3allUTHL. Takue Cpencraa

MPEeIOCTaBISIIOTCS JIUIIB O IPSIMOit oroBopenHocTr rocyaapets. Cu. Ibid. § 26.

«JIroboe cormamieHne, KOTOPOE HE SBIACTCA COIIAIICHHEM MEXAy TOCydapCTBaMH, 3aKIIOUMBIINMH €r0 B KauecTBE CyOBEKTOB

MEXOAYHApPOAHOTO ITpaBa, OCHOBBIBACTCSI HA BHYTPECHHEM IIpaBC KaKoro-imdo rocynapcTtBa» — €II€ OANH IIPUHIINII, I/ICKH}O‘{&IOIIIPIﬁ YaCTHBIX JIMI]

n3 MexayHapoaHo-ipaBoBoii cepsr: PCIJ. Case Concerning Various Serbian Loans Issued in France (France v. Yugoslavia). Judgment of

16 May 1928. P. 41.

International Arbitral Tribunal. Texaco Overseas Petroleum Company and California Asiatic Oil Company v. the Government of the Libyan Arab

Republic. Award on the Merits of 19 January 1977 // Journal du droit international. 1996. Vol. 104. Ne 2. § 27.
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MEXIyHapOJHOE MPaBO, MOCKOJIbKY OHH HE MOTYT PAacCMaTpHBAaThCsA B KAYECTBE JIOTOBOPOB MEXKIY IOCYJapCTBAMH, B COOTBETCTBHU
C HOBOH KOHIIENIHEHl He TOJIBKO JIMIIb JOTOBOPHI PErYIUPYIOTCS TAKUM IpaBoM... [Plasznuyas cornameHus Mexay rocyqapcTBaMu U
YaCTHBIMH JIMIIAMH ¥ COOCTBEHHO JOrOBODBI, NIEPBBIC IIPH ONPEICICHHBIX YCIOBUAX MOANANAIOT NOA cepy ACHCTBUSA HOBOIT 0bnacTi
ME/TyHapOTHOTO MPaBa — MEK/IyHAPOIHOTO TPaBa KOHTPAKTOB .

HecMOTpst Ha Cepbe3HyI0 KPUTHKY B JAOKTPUHE MPUHATOTO PELICHHS, OHO OCTACTCSA OJHHUM M3 CaMBIX 3HAYUMBIX
IPHMEPOB, MOATBEPKIAIONIMX MEXIYHAPOIHYIO IPABOCYOHEKTHOCTD YACTHBIX JTHI ", CBOGBOILHOCTS BHIBOJOB Cy/Ia
YCUIIMBAeT HE TOJNBKO HX PACXOXKACHHE C YCTOSBILCHCS (M Ja)ke MOCICAYIONICH) MPAaKTHKOW, HO U CIMHOIUYHBIH
XapakTep apOUTPaKHOTO PEIICHUS.

4. HemocTostHCTBA PaBOCYOBEKTHOCTH U OTCYTCTBUE COJEPKAHUS

[TpuBeneHHBIE TIPHIMEPHI ONEPUPOBAHUS B MO3UTHBHCTCKOM MOJAIBHOCTH NPABOCYOBEKTHOCTHIO B OTHOIIECHHWH TEX,
KOMY JIOCTyI K MEXIyHapOZHOMY IIpaBy B pasHble BpeMeHa ObLI 3aKa3aH WIM )K€ OTIPAHUYCH, IO3BOJISIOT
c(hopMyIHPOBaTh HECKOIBKO 3aMEIAHHUH.

Bo-nepBbIX, IpEnCTaBICHUS O Kpyre CyOBEKTOB MEXIyHapOIHOTO NpaBa MCTOPHIECKH M3MEHUYMBBI: T€, KTO HE
MBICTIMJIICh CAaMOCTOSITENIFHBIMU [IEPCOHAMH B OJTHO BpeMs, MoJydaiu 0e3yclIOBHOE IMPU3HAHKUE B JIPYroe, 4TO B CBOIO
ouepesib HE CIYXKWIO TapaHTHel MPOTHB OTKaTa B mocienytomeMm. OqHu — CyOBeKTbl MEXIYHapOJHOIO MpaBa —
CJIETKOM pyKHM HccienoBaTenel, MPaKTUKOB M IOJIMTUKOB OOBEKTMBHPOBAIMCH, JIMINASACH IIPABOBOM camocmu,
a Ipyrue — Tpex/ie 0ObEKTHl — C HEMEHBIIEH 0XOTOW IEepPCOHANIN3UPOBAINCH, HAaJENSUTUCh BOJIEH M COOCTBEHHBIMH
HHTEpecaMu.

Bo-BTOpBIX, KPyr CyOBEKTOB (MEXIYHApOIHOTO) TpaBa MPOU3BOJICH, & 3HAHHUSA O CYOBEKTHOCTH KOHCTPYKTHBHBI.
[To3uTHBHCTCKOE ydeHHE O CyOBEKTaxX IpaBa BHEIIHE BCErZla OMMPaOCh Ha «COIHAIBHOE)» OCHOBAHHUE, ITOJaBAEMOC
Kak OOBEKTHBHOE, Npeln3aJaHHOE, HE3aBHCAIIEEe OT IMEPCOHAIBPHON BOJHM CyBepeHa M TeM Oosiee NpennodYTeHHH
uccinenosatens. B pazHoe BpeMs TakoW OCHOBOM CITy’KHIIM 3TAaTHUCTCKas NPHUPOAA MEXAyHApOJHOIO IpaBa, BOJA
rOCYJapcTB, CCTECTBEHHbIH MOPAIOK Bemied, mpaBoBas dopma’”. Kax mucan B. JlaTyp, myTeM KOHCTPYHpOBAHHS
COLMAIBHOTO-QYHIUPYIOLIEr0 peranach 3a1ada MoJUTHUECKOTO MPEACTaBUTENbCTBA 33 CUeT «[pacTBOPEHUS| MHOTHX
B OJIHOM U [TIOJMMHEHUS| OHOTO MHOTHMY; IIPU 3TOM «ITyOJIMuHOe Bcerna (JaHTOMHO, NOJIUTHYECKAs epCOHa BCera
XpyIlKa, a TroCyAapCTBO — IPOAYKT HEMPEPBIBHOTO HCTIBITAHHS» . Uepes Takoe ucneitanue B XIX Beke mpomen
YeJIOBEK: MHOXECTBO PEaJbHBIX M MOTCHIMAIBHBIX YYaCTHHUKOB MEXIYHAPOIHON KU3HU OBUIM HACHIBHO PAaCTBOPEHBI
B CYOBEKTHOCTH TOCY/APCTBA, ABICHHOTO KAK HCTOPHYECKAs JAHHOCTH . M BO BCEX CIydasx mpobieMa CyObeKTHOCTH
1 JIOITYCTHMOTO TIPUCYTCTBHUS B IIpaBe — Mpo0OJieMa MOJUTHIECKON MPECTaBICHHOCTH.

B-TpeTpux, npaBoCyOBEKTHOCTD JIMIIEHa OOBEKTHBHOTO, TO €CTh 3aJJaHHOTO U allpHOPHOTO, cojepkanus. Tak, st
I'anca Kenp3eHa npaBoCyOBEKTHOCTh — AIMITMPHUYECKHM HACHIaeMasi KOHCTPYKLMS, HE BIEKyIlas Per Se HHUKaKuX
OUEBHIHBIX, ABTOMATHUECKHX MPABOBBIX MOCIEACTBUil >. CyOheKTHBHBIE NpaBa H OOS3aHHOCTH HE SBJIAIOTCS
CIIEICTBHEM MPABOCYOHEKTHOCTH, a MOCHEIHAS HE BBIBOIMMA C HEM3GEKHOCTHIO M3 TAKHX NPAaB H OOS3aHHOCTEHl .
Au Knab6epc oTMedan, 4yTo MOIMHHAS 3HAYUMOCTh CyOBEKTHOCTH IPOSBIISIETCS HE B MIPABOBOM, a B MOJUTHYECKON
IUTOCKOCTH, KOT/Ia OHa 0003Ha4yaeT TeX, KTO JOCTOMH MPHU3HAHUSA — IS PEAbHOTO K€ y4acTHS B MEXTyHApOIHBIX
OTHOIIEHHAX HEOOXOIUMOCTH B PABOCYOBEKTHOCTH HET .

Xan 1’ ActipeMoH pazobnadaer cubicioyenmpusm (aHriI: meaning centrism) MesxayHapoIHO-TPaBOBOTO JAUCKYpCa
KaK CII0CO0 OCMBICIEHHSI PEaTbHOCTH Yepe3 MEXIYHapOJHO-TIPABOBBIE (POPMBI, KOTOPBIE «IIOCTOSIHHO OTCBHITAIOT

" bid. § 32.

™ Cwm. ouenxy pemenns: Orakhelashvili A. The Position of the Individual in International Law // California Western International Law Journal.
2001. Vol. 31. Ne 2. P. 259; Portmann R. Op.cit. P. 119-125; Spiermann O. International Legal Argument in the Permanent Court of
International Justice: The Rise of the International Judiciary (Cambridge Studies in International and Comparative Law). Cambridge :
Cambridge University Press, 2006. P. 79;

JluHaMHU4Has KapTUHA M3MEHEHUH TOMHUHUPYIOUIMX TEOPHH MEXIYHAPOAHOMN NMPaBOCYOBbEKTHOCTH B OOLIECTBEHHO-TIOJIMTUYECKOM KOHTEKCTE 10
UCTOPHYECKUM MEPHOJaM IPE/ICTaBIIeHa B Cleqylomux o03opHbix paborax: Nijman J. E. Op.cit.; Parlett K. The Individual in the International
Legal System: Continuity and Change in International Law. Cambridge : Cambridge University Press. 2011; Portmann R. Op.cit.

SIpkuii ONBIT MCCIENOBAHMS COUMANBHBIX a0CTPaKIMil, B YUCIE KOTOPHIX MICHTUYHOCTh U CYOBEKTHOCTH (Hapsay ¢ OOIIECTBOM, HPUPOIOH,
KyJbTYpO#), TpeACTaBlicH B paboTe ¢ roBopsiiuM Ha3BarueM: Lippman W. The Phantom Public. New Brunswick : Transaction Publishers, 1993
[1927]. Cm. Takxe: yuenue o Guononuruke. Cm.: @yko M. Hadsupame u naxaseieams. Podcoenue miopemsl. M. : An Maprusem Ipecc, 2022;
cM. yuenwue o Hekpormonutuke: Mbembe A., Corcoran S. Necropolitics (Theory in Forms). Durham : Dule University. 2019.

VYuenue ['erenst omupanoch Ha MPEACTABICHHS O TOCYJapcTBE KakK CYIIHOCTH, IPEIIISCTBOBABIIECH 4eJOBeKY M ohOpMIsBIICH ero ObITHE;
4eII0BEeK CBOOOJICH, HO CBOGO/Ia €ro MBICIIMMa HCKITIOYHTENBHO B rocynaperse. Cm.: Portmann R. Op.cit. P. 47-59.

Kelsen H. La Naissance de I’Etat et la Formation de sa Nationalité: Les Principes et leur Application au Cas de la Tchécoslovaquie Il Revue de
Droit International. 1929. Ne 4. P. 617-618.

Idem. Théorie du Droit International Public // Recueil des cours de ’académie de droit international. 1953. Vol. 84. P. 67-68; Idem. General
Theory of Law and State. Cambridge : Harvard University Press, 1945. P. 96-99.

" Klabbers J. The Concept of Legal Personality // Tus gentium. 2005. Ne 11. P. 37, 56-57.
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K ApyruM (opMaM, 4TO IPHBOAMT K MOTHOMY OTCYTCTBHIO CONCPIKAHHS M CMBICIAy °. [I0TOMy M MPaBOCYGHEKTHOCTD
Kak Jro0ast JUCKypcHBHas (hopMma BBISBISIETCS COJEPXKATEIBHO TOJBKO B CBETE IPYrMX TakuxX (opM («0oO0beKT»,
CUCTOYHHUKMY», «aKT») U OTIMYAETCSA HENPEPHIBHO YCKOIb3aIOIINUM, OKOHUATEIbHO HE YCTAaHABINBAEMBIM U OECKOHEYHO
MEHSTIONTMMCS TTOJ] YCIOBHSIMH TIO3HAHHS CMBICTOM. JIn6G0 BOBCE HE pacrosaraeT CMbICIIOM .

ITpaBoCcyOBEKTHOCTh PpENAIMOHHA, TO €CTh OTPaKaeT IUHAMUKY, B3aUMOAEHCTBHE, CBSI3H, KOTOpBIE, Oymaydn

8 Ymenno taxue

HeTIpe/ICKa3yeMbl U HECKOHYaeMO BAapUAaTHBHBI, BHICTPAMBAIOTCS B PaMKax CeTeld B3aMMOICHCTBUA
CBSI3H «IIPOM3BOIAT» TO, YTO MBI Ha3blBaeM CyOBEKTHOCTBIO, a HE HA00OPOT — KOT/IAa TaKHe CBSI3M PacCMaTPHBAIOTCS
KaK TOpPOXKICHHBIE CYOBEKTHOCTRIO W e€f0 oOycrmoBieHHbIe. lloToMy Oecrone3Ho (M Jake BpPEOHO) MBITATHCA
OIIPEJEIUTh 3aKPBITBIH MEpPeYeHb CBOWCTB-MAapKepOB CyObeKTHOCTH. OHa OOBICHSET PENSITHBUCTCKOE COOTHECEHHE
CHCTEM KOOpAMHAT, OIHUCBHIBAIOIIMX MECTO CyOBbeKTa B CBO€OOpasHOU oxonocuu-cemu ApYrux cyobekroB. IloTomy
HEepeaKo caMa «CyOBeKTHOCThY» Verbatim ocraercs 3a ckoOKaMH MOTHBHPOBKH CyJAa, XOTS JAENO HANPAMYIO € |
Kacaercsl.

VIMEHHO B TakuX NPaBOBBIX CBS3SIX Pa3sHbIX CYIIHOCTEH COCTOUT, HAIpUMEp, NPaBOCYOBEKTHOCTH T'OCYAApCTBA.
JlnmenHoe ocsi3aeMoii cyOCTaHIMH, TOCYJapCTBO C TOYKU 3PEHHS MEXKIYHApOIHOTO IpaBa — paclpenelieHHas Cpenu
pa3HBIX aKTOPOB aTPUOYTHBHas cxema: Oyny4H abCTpakiMed, rOCyHapCTBO SIBISET ce0s B JKH3HU HCKIIOUUTEIBHO
uepes apyrux®’. JlioGas CyOBEKTHOCTh pacHpeieieHa: MPABOCYOHEKTHOCTh OJHOTO 3HAYMMA B MPOCKIHH
paBOCYOBEKTHOCTH APYroro’”. IIO3MTHBHCTCKHMI K€ TNOIXOA cepMemuuen, KOraa CyOBEeKTHOCTh TOCYIapcTBa
00BsCHSCTCS Yepe3 caMy cels, P 3TOM B «OOYCIOBICHHOCTH», «BTOPHYHOCTH» CYOBEKTHOCTH YeJOBEKa BHIAT ¢

HCIIOJIHOLICHHOCTG.
3akaroueHne

®paniysckuit punocop-nocrrymanuct XKak Jleppuaa roBopun o Hacuiuu (aHri: violence), moposxgaeMoM JIFOOBIM
yCTaHOBJICHHEM CMBICHa (aHrJL: assignment of meaning): «rHoceonornueckoe HaCHIMe UAET pyKa 00 PyKy C HACHIHEM
B peaJbHOW YKM3HH, OCYIIECTBIISIEMBIM TOTJ]Aa U Celvac HaJl He-4eJOBEUECKUMH )KUBOTHBIMH U JIETYMaHW3UPOBaHHBIMU
COIMANIBHBIMU U TIOJIUTHUECKUMH ““Opyeumu’, OTIMYAIOIIMMHUCS OT TYMaHHUCTUYECKOTO CTaHuapTa>>83.

MexayHaponHas TpaBOCYOBEKTHOCTh H3MEHYHMBAa W JaXe HECTaOWIbHA HE TONBKO WCTOPUYSCKH, HO W
MPOU3BOJFHO. MeXayHapoaHas CyneOHas MPaKTHUKa, MONKPEIUICHHAS NOKTPHHOM O CyOBEKTaX MEXIYHApOIHOTO
IpaBa, KOJIEOIIeTCS MEXIY MOJSIPHBIME TTO3UIMAMH: B pPa3HOE BpEMsI, a IOPOH U B TEYCHHE OJHOTO IePHOa IPU3HACT
MIPaBOCYOBEKTHOCTh OTICNIBHBIX CYINIHOCTEH M TaK )K€ JIETKO OTKAa3bIBaeT WM B HeEl, BONOHTAPUCTCKH BBIABHUTACT
Pa3HOJMKIE MapKephl TaKOW CyOBEKTHOCTH WIIH BOBCE, €CIIH TOTO TPEOyeT THOCEOIOTHIECKHA KoM(pOpPT, KaMyiaupyer
CBOM OIIEHKH T10]] MaCKOH mpaB u 00s3aHHOCTEH, n3beras verbatim ykazanus npaBocyobekTHOCTH. [Ipeobanarommii
B IIPAaKTUKO-OPHEHTHPOBAHHOM  MEXJ[yHapOJHO-TIPABOBOM JIMCKYpCE TIO3MTHUBM3M TOMY IIOTBOPCTBYET: C €ro
NpeTeH3ueil Ha 00BEKTUBHOCTh M AMIIMPUYHOCTh (TO €CTh HAYYHOCTB) JFOOBIE CBOEBOJIbHBIE a0CTPAKIMU MOJYYaIOT
MPOITYCK B IOPUINUYECKYIO apTyMEHTAIIMIO KaK HCTHHHBIE U allPUOPHBIE.

OmnpoBep)keHHEe TaKOH HCTHMHHOCTH M 33JaHHOCTH TO3UTHBHCTCKH MPAaBOBOTO (COIHMANIBHOTO) WM XOTS OBl
(dopMynHpOoBaHHE COMHEHHA Ha OJTOT CYET I[IO3BOJSET B3MUIHYTh HHAYEe HA YCTOABIIMECS M KaXyIIHECs
HEpa3peIuMbIMU TTPOOIEMBI MEXIYHAPOIHOW TMPABOCYOBEKTHOCTH M JaXe PEaOHINTHPOBATH B OOMIEM MOJIEC3HYIO
KOHCTpyKIH0®. MeskyHapoxHas MpaBOCYOBEKTHOCTh 3a paMKAMH IO3HTHBH3MAa — 9TO INPABOCYOBEKTHOCTD,
B IIEPBYIO OYEpEb, 10 Ty CTOPOHY FOCYAApCTBA, 3aHSIBIIETO B MEX/yHapOHOM IIpaBe NpeJHa3HaueHHOE AJIS YeJIOBeKa
MecTo. JIumieHHas anpuoOpHOTO COJEp)KaHMs, MPABOCYOBEKTHOCTh B MEHBLICH CTENEHH IOABEPXKEHA MOJUTHYECKUM

®  Aspremont J. de. After Meaning: the Sovereignty of Forms in International Law. Edward Elgar Publishing. 2021. P. 60. Wccnenoratens

BBIJICIISICT YeThIpe (OPMBI MEXKIYyHAPOIHO-TIPABOBOTO JUCKYpCa: ClI0Ba, HAHoMbl, adopusmsl u Tekctsl. Cu.: Ibid. P. 1, 10-14.

Takoe 0ercrtBo COAEpKaHWsS, €ro YCKOIb3aHHE OT HCCIEAOBATEIBCKOTO aHAINW3a M HEHPEPBIBHBIA MEPEHOC HAa APYTHe, CMEXHBIC (OPMBEI

XK. 1’ ActipemoH Ha3biBaet «repeHocoM cMbiciay (anrit.: deferral of meaning). Cm.: Ibid. P. 15.

CeTh — «CBSI3aHHBIN psJ AHCTBUIA, KaXIblil YHJaCTHUK KOTOPBIX paccCMaTpUBAaeTCs KaK MOJHONEHHBI mocpenunk». Cm.: Jlatyp B. Vkas. cou.

C. 181

Cwm. rmaBy II «IIpucBoeHne nosenenns rocyaapctBy» Cratelt 06 oTBeTCTBEHHOCTH rocynapcts: Pezomonus I'enepansroit Accambnen OOH.

Omeememeennocmy 20cyoapcme 3a Medcoynapoono-npomugonpagnuie desinusi. JJokyment OOH. 56/83. 12 nexadps 2001.

URL: https://docs.cntd.ru/document/901941379 (nata obpammenus: 25.03.2023).

WnrepecHsbIit mpuMep TaKOM paclpeeleHHOCTH CyOBeKTHOCTH — KOHCTpYKuus emanation of State, mcmons3syemast 8 mpaktuke Cyma EC. Cw.:

European Court of Justice. A. Foster and others v British Gas. Case C-188/89. Judgment of 12 July 1990. § 18, 20; Elaine Farrell v Alan Whitty

and Others. Case C 413/15. Judgment of 10 October 2017. § 26-28, 34. Cwm. taxke: Bakhtina K. Farrell II and the Concept of an «Emanation of

the Statey // International and Comparative Law Review. 2018. Vol. 18. Ne 1. P. 241-248.

8  Cw.: Braidotti R. The Posthuman. Polity, 2013. P. 30 (kypcuB moit. — M. JL.).

8  Kpucropep bapbapa MeTKO BBIPa3H PacTpOCTPAHEHHOE OLIYIICHHE CKOMIPOMETHPOBAHHOCTH KaTErOPHH CyGBHEKTHOCTH: «...OTPOMHAs
pobIieMa MeXIyHapOAHO-IIPABOBOH CHCTEMbI 3aKJII0YAETCS B TOM, YTO ONPEACISIONIAs POJIb OTBE/CHA IIPABOBOIl (DMKIMK — TOCYHApCTBY, a HE
4eJoBeKy. JTOT AedeKT YCHIMBACTCS B MEXIYHApPOJIHON NMPaBOCYOBEKTHOCTH, TOCKOJBKY 3/1€Ch MBI MMEEM JIENIO C IPaBOBOH aOCTpaKIHeH,
YKOPEHCHHO! B APYroil MpaBoBoil abcTpakuuu — rocyaapcrse!.. HeBeposTHO mpobieMaTniHO MMETh B LIEHTPE HAIIErO MPaBOHOPSAKA HEUTo,
cBOoaMMOE He Gosiee deM K HamreMy n3MsbinuieHnio». Cwm.: Barbara C. Op.cit. P. 45.
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CHCKYJIALUAM, IIO3BOJIAOIIUM YIIpaBJIATH u YIrHCTAaTb. (DOpMyJ'II/II)OBaHI/Ie XKE 3aJaHHOTI'O COACPIKaHUA
HpaB00y6’LeKTHOCTI/I C €€ «OOBEKTUBHBIMUY KPUTCPUAMHU U «COLHAJIIbHBIM) COACPIKAHUCM — c30€06pa3Ha51 IIOIIBITKA
YTBECPIKACHUSA «HOPMAJIbHOCTU) HpaBOBOﬁ KU3HHU.
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Abstract

The author approaches the doctrine of legal personality from the point of critique of the international legal positivism in its retrospective analysis.
Being crucial for understanding the law and its values, legal personality is at the same time the most discredited legal notion. This is due to the
preponderant position occupied by the legal positivism — a paradigm which has established the supremacy of State, reduced personality to
sovereignty, and ousted the human from the international legal realm. Fighting metaphysics of ius naturale the legal positivism created its own
mythology of sacrosanct essence — the State endowed with its own will and interests to create international law and implement it of its own choice.
Thus established statist order was proclaimed natural and reasonable. Despite that the realm of recognized international legal persons has always been
arbitrarily determined by those who detained power having acted in accordance with their will, interests and context to strengthen their predominant
position and to oppress others. While the necessary obstacles to acquire the personality cannot be discerned. On the contrary, the international
jurisprudence and history of academia demonstrate voluntaristic character of designs as to the personality is taken against the background of
the general context and personal values of decision-makers. The evolutive expansion of the bearers of international personality is not linear and
extensive but is geared by the generally perceived need for inclusivity when law is expected to address living beings and ordinary life.
The naturalisation and biological determinism as discursive tools to substantiate abstract and voluntaristic notions of positivism engender suppression
and violence. There are no predetermined international legal nature limits as to international legal personality and its beneficiaries.
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legal personality, international legal person, human, State, legal positivism, critical studies
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Abstract

This article discusses the problem of diversification of grounds for treaty suspension in international law, focusing specifically on exceptio non
adimpleti contractus (exception of non-performance), which is a defence allowing the party to refuse the performance of an obligation under the legal
instrument if the other party has not performed its respective reciprocal obligation. In contrast to the leading opinion, exceptio non adimpleti
contractus not only exists in public international law but also creates a tangible problem of its overinclusiveness. In conjunction with clearly
formulated grounds for treaty suspension in treaty law and the law of state responsibility, exceptio non adimpleti contractus enables States to extricate
themselves from inconvenient treaty obligations without the burden of stiff limitations of binding rules of international law. The fluidity of exceptio
non adimpleti contractus is aggravated by the fact that very few cases of its application by States have been evaluated by international tribunals. This
allows States to overindulge in applying it as an unjustified means of last resort. A commonly used normative approach will not help in treating legal
loopholes like the one represented by exceptio non adimpleti contractus. This article posits that the most practical strategy to tackle the problem of
overinclusiveness of international law is to rely on ‘reversible rewards’ or ‘sticks and carrots’ found at the intersection of international law and
behavioural economics.

Key words

exceptio non adimpleti contractus, treaty suspension, overinclusiveness, behavioural approach

Introduction

The stability of treaty relationships is the core of the international legal order because it directly influences the readiness
of States to cooperate more in pursuing international peace and security. Not only termination but even a suspension of
a treaty partly or in entirety can damage a fragile equilibrium of treaty powers.

The wide range of lawful reactions to the non-performance of treaties includes not only treaty termination and
suspension under the law of treaties but also countermeasures under the law of State responsibility. Despite the existing
delineation of treaty law responses and countermeasures in the practice of international courts and legal literature, States
still mix them to justify their non-performance. Beyond that, they also can apply exceptio non adimpleti contractus or
the exception of non-performance (hereinafter — ‘exceptio’). In public international law, it is a defence that allows to
refuse the performance of an obligation under the treaty if the other party has not performed its respective reciprocal
obligation. Exceptio is so unclear that some even deny its existence.® Often used as a defence of last resort exceptio
vividly illustrates why such diversification of grounds for lawful reactions to non-performance of treaties poses
aproblem in international law.? Thus, the issue of overinclusiveness® of international law is the primary focus of
attention of the authors of this article.

The authors tackle it in three main sections. The first one focuses on the theoretical approaches to the problem of
the variety of grounds for the suspension of treaties, which include the treaty law mechanism of suspension and
countermeasures, which belong to the law of state responsibility, the relationship between them and how they overlap

Miron A. Courses of the Summer School on Public International Law. Vol. 10: Countermeasures and Sanctions. Moscow : International and
Comparative Law Research Center, 2022. P. 24; 1CJ. Application of the Interim Accord of 13 September 1995 (the former Yugoslav Republic of
Macedonia v. Greece. Judgment of 5 December 2011, Separate Opinion of Judge Simma // 1.C.J. Reports. 2011. P. 708.

2 Xiouri M. The Breach of a Treaty: State Responses in International Law. Leiden : Koninklijke Brill NV, 2021. P. 276.

Overinclusiveness is a feature of international law which owes to the existence of overlapping concepts coming from different sources of
international law. Here, overinclusiveness refers to the existence of a wide range of grounds for suspending international treaties, indicating
a failure to maintain conceptual boundaries for the suspension grounds.
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with the exceptio non adimpleti contractus principle. Here, the authors deliberate whether exceptio plays an independent
role in justifying lawful non-compliance with treaties whenever reciprocal obligations are affected.

As illustrated in Section I, although it was not mentioned in the final text, exceptio has been in the background
since the adoption of the Vienna Convention on the Law of Treaties* (hereinafter — VCLT’) and the formulation of
rules on countermeasures. Yet, as illustrated further, States invoke exceptio as a defence of last resort, which
demonstrates the problem of the variety of grounds for lawful reactions to the non-performance of treaties under
international law. Instead of being descriptive, the authors attempt to provide a critical analysis of the effect of
the highlighted problem in the first two sections.

Section 111 shifts from the critical analysis and digs deeper into the motives of States’ compliance with international
law. In this regard, the present work is different from other works which examined exceptio and the variety of grounds
for the suspension of treaties since the authors suggest looking at this problem from the perspective of behavioural
international law and economics. This perspective is relatively new and has not yet become as popular as, for example,
the rational choice theory; yet, in the authors’ view, it correctly reflects the reasons for States’ cooperation with each
other, including under the framework of international treaties. As concisely put by John Locke: “Good and evil, reward
and punishment, are the only motives to a rational creature: these are the spur and reins whereby all mankind are set on
work, and guided”®. Following the same logic, the authors suggest a solution to the abuse of the overinclusiveness of
international law — the °‘sticks and carrots’ approach. Although it has not been fully formed yet, the authors
demonstrate that its progressiveness has a potential for resolving the issue at hand.

1. Suspension of treaty obligations: abundance of grounds

States may rely on different grounds to respond to the other States’ breaches. Under the law of treaties, States may
respond to prior infringements by suspending international treaties.® Under the custom-based Article 60 of the VCLT,
the party may suspend its treaty provisions wholly or partially due to a material breach of its counterparty.” Under
the law of State responsibility, States may equally respond by using countermeasures in conformity with limitations set
in Articles 49-54 of Articles on Responsibility of States for Internationally Wrongful Acts® (hereinafter — ‘ARSIWA”)
prepared by the International Law Commission (hereinafter — ‘ILC’).

Treaty responses and countermeasures might appear similar since they both are reactions to a breach by another state
under certain conditions. Although the International Court of Justice (hereinafter — ‘ICJ’) and the ILC came to
distinguish countermeasures from treaty law responses, the substantive and procedural limitations of their application
overlap, creating a gateway for using whichever is more convenient to justify the suspension of a particular obligation.

Even though the interrelationship between the introduced grounds for treaty suspension is already perplexing, they
also can be confused with exceptio whose application rules are even less comprehensible. Hence, it deserves special
mention for its controversial place and role in international law. Despite its long-term presence in the legal literature, it
has been codified neither in the VCLT nor in the ARSIWA. This fact might owe to the continuing uncertainty about
the area of international law to which it belongs and its legal nature.

1.1. The origins of the exceptio non adimpleti contractus principle

Exceptio is not a rule of international law per se — it derives from the civil law system.® Its word-to-word translation is
“defence [in the case of] an unfulfilled contract”.’® Some™" see its roots in Roman law, where it was just and equitable to
disregard the claims of a plaintiff who had not performed until such a plaintiff proved that the initial agreement was
different.'? Others sceptically argue that exceptio was a creation of postglassators reliant on the canonical maxim of non
servanti fidem non est fides servanta (eng.: one does not need to hold to his word vis-a-vis those who do not)."* Despite
the perplexity of these origin-related conundrums, the principle of exceptio is still applied in private law.

Vienna Convention on the Law of Treaties, 23 May 1969, 1155 U.N.T.S. 331.

Locke J. Some Thoughts Concerning Education. London : Printed for A. and J. Churchill, 1693. Sec. 54.

Sec. 3 of the VCLT.

ICJ. Gabcikovo-Nagymaros Project (Hungary/Slovakia). Judgment of 25 September 1997 // 1.C.J. Reports. 1997. P. 38.

Responsibility for Internationally Wrongful Acts. Resolution 56/83 of 12 December 2001 adopted by the UN General Assembly at its fifty-sixth
session. URL: https://legal.un.org/ilc/texts/instruments/english/draft_articles/9_6_2001.pdf (accessed: 13.09.2022).

Fitzmaurice M. Angst of the Exceptio Inadimplenti Non Est Adimplendum in International Law // Exceptions in International Law / ed. by
L. Bartels, F. Paddeu. Oxford : Oxford University Press, 2020. P. 286-288.

Fellmeth A.X., Horwitz M. Guide to Latin in International Law. Oxford : Oxford University Press, 2022.
URL: https://www.oxfordreference.com/display/10.1093/acref/9780197583104.001.0001/acref-9780197583104-e-747?rskey=BbfMJIK &a-
mp;result=674 (accessed: 10.05.2022).

" Mackeldey F., Dropsie M.A. Handbook of the Roman Law. Philadelphia : T. & J.W. Johnson, 1883. P. 313.

2 Gaius. Four Commentaries of Gaius on the Institutes of Civil Law, Commentary IV // The Civil Law, |, Cincinnati, 1932. §126, §126a.

8 Carbonnier J. Droit Civil, T. Il les Biens, les Obligations. Paris : Presses Universitaires de France, 2004. P. 2247.
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Under continental contract law, the application of exceptio relies on the existence of a synallagmatic agreement.
The agreement builds upon the reciprocal obligations of each party. In French law, for instance, it is perceived as
the Civil Code’s interpretation of the Law of Talion from the Hammurabi Code: “droit pour droit’ et ‘trait pour trait’™
and since 2016 is set in the French Civil Code.”® In some States, like Romania, exceptio is used likewise despite
the absence of the rule in written law due to its fundamentality.® Finally, exceptio is present in Article 71(1) of the 1980
Convention on the International Sale of Goods'’ and Article 7.1.3(1) of the International Institute for the Unification of
Private Law (hereinafter — ‘UNIDROIT’) Principles.’® These examples and the Roman formula demonstrate that
exceptio is more than alive in both national and international private law and mostly remains unchanged.

Similarly, in public international law exceptio allows a non-performance of a party to a treaty due to a prior non-
performance of a synallagmatic obligation by another contracting State.’® It flows from a broader principle of
inadimplenti non est adimplendum that translates “there is no need to perform for one who has not performed”.”
Nonetheless, they are both considered to be the ‘crystallisation’ of the universal principle of reciprocity.”* Exceptio in
public international law is not that different from its private law prototype from private law since treaty-based relations
are nothing but a trade of promises. Consequently, a non-performance of a treaty by a party gives rise to a simultaneous
right of their counterparty to postpone their performance until primary obligations are respected. As this rule has not
been formulated definitively by the international community, there are no additional requirements for its application.

1.2. Debates over the legal nature of exceptio

The legal nature of exceptio has equally been a matter of controversy for more than a century. Scholars debate whether
it is a general principle of law or customary law that forms part of either international law of treaties or state
responsibility. The Permanent Court of International Justice (hereinafter— ‘PCIJ”) in Diversion of Water from
the Meuse (Netherlands v. Belgium) was the first to classify it as a general principle of law.?? Dissenting opinions to this
judgment were the first to use exceptio as an autonomous argument. Judge Anzilotti upheld the Belgian submission that
the Netherlands had been the first to breach the treaty and, thus, had lost their right to bring a claim. He was adamant
that exceptio, being inherently equitable and universally recognised, constitutes a general principle of law recognised by
civilised nations in the meaning of Article 38(4) of the PCIJ Statute.”® The Meuse case, thus, indirectly, through its
dissenting opinions, was the first to call exceptio a general principle of law, which was followed by Judge de Castro in
the South West Africa case®® and by Sir Gerald Fitzmaurice, the Special Rapporteur on the Law of Treaties, who
qualified exceptio as a “general international law rule of reciprocity”.?®

As exceptio has not found its way into either the codified rules of international law or the customs, it is still
questionable whether it is a general principle of law. As stated by T. Holland, international law is “private law writ
large”.?® Some national legal principles shared by many nations transfer to international law via judges’ dictum?’ and,
thus, become general principles of law in the language of Article 38(1)(c) of the ICJ Statute. Drafting history of
the PCIJ Statute reveals their definition. Lord Phillimore defined “general principles” as ones which “were accepted by
all nations in foro domestic, such as certain principles of procedure, the principle of good faith, and the principle of res
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judicata, etc”.?® Assuming that exceptio is indeed a general principle of law due to its origin and applicability around
the world, another question persists. Does exceptio apply in terms of countermeasures, treaty law responses, or has its
own role?

Special Rapporteur Crawford, who, following his predecessors, rejected the possibility of codification of exceptio as
a reciprocal countermeasure, still labelled it as a part of the law of responsibility. Nonetheless, he refused to mention it
at all due to the rising concerns about the risks of the “escalating non-compliance” after giving States an opportunity to
breach treaty obligations responsively without the constraints set for countermeasures.” In other words, drafters of the
ARSIWA had an opportunity to qualify exceptio as related to State responsibility but they simply chose not to.

One year later, in his third report, Crawford changed his opinion to treating exceptio as a primary rule of treaty
law.* In his article of the same year, he elucidated that treaty law is more applicable to exceptio as it is lex specialis for
all questions concerning the non-performance of treaty obligations.* In 2013 he added, after quoting Judge Simma’s
dissenting opinion from the former Yugoslav Republic of Macedonia v. Greece (hereinafter— ‘FYROM case’), that
“there is no room for recognition of exceptio outside the exhaustive provisions on the consequences of a breach in
the VCLT Article 60”.%

The 2011 FYROM case is curious due to the line of defence of Greece. It presented three alternatives relying on
the law of treaties, the law of international responsibility, and exceptio. Arguably, Greece merely played the “pick and
choose” game, thus, any reference to autonomous exceptio cannot be taken as a rational commitment to a certain
theory.® Nonetheless, Greece actually was not wrong insisting that there must be something in-between strict options of
termination, suspension, and countermeasures.® It considered it “paradoxical that the victim of a treaty breach has no
choice but to suspend or terminate it”. %

To summarise, there are three basic concepts of the nature of exceptio: (1) it is a general principle; (2) it is
a countermeasure; (3) it is a part of treaty law. The debate is far from being settled but, surprisingly, it rarely includes
a discussion on the autonomous place of exceptio, like Greece did, as the arguments mostly revolve around its place in
either treaty law or the law of state responsibility.

Exceptio’s attribution to the realm of countermeasures is contestable. Under Article 49(1) of the ARSIWA,
countermeasures aim to induce compliance of a violating State. Exceptio is not used to pressure a counterparty into
law abidance. Rather, it is a response that ultimately protects an injured State from the consequences of the initial non-
performance on behalf of a breaching State. Thus, its only purpose is to release the injured party from an obligation to
perform without receiving its part of a deal. This purpose might be regarded as highlighting the synallagmatic nature of
exceptio, and, therefore, proving exceptio’s relation to treaty law. If each party’s rights depend on the fulfilment
of the obligation of their counterparty in the framework of treaties, it seems absurd to dispute the interrelationship of
the law of treaties and exceptio. Nonetheless, other two questions arise: what form does this relationship take? Do treaty
law and Article 60 of the VCLT in particular, that contains the principle of reciprocity, subsume exceptio or does
the latter stand alone?

An answer might be in the existence of procedural conditions for the invocation of the VCLT responses. Exceptio,
on the other hand, does not demand a prior material breach of a synallagmatic obligation because it is a product of
the quid pro quo relationship established between parties to a treaty.*® In FYROM, Greece referred to it as a “defence
against a claim of non-performance of conventional obligation”.*” This approach echoes the original margins of
application of exceptio in national law: it provides a defence against a potential claim.*®

Furthermore, exceptio must not be mistaken for other forms of contract suspension because it is a “temporary
defence” that does not annul a contract or suspend its operation but creates a provisory situation in which an original
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non-performing party cannot sue its counterparty for doing the same in response.®* It is a contractual self-defence
mechanism used by an injured party to fend off claims regarding the mirroring non-performance.*’ S. Forlati followed
the same idea comparing exceptio and the content of Article 60 of the VCLT.* Unsurprisingly for an Italian scholar
familiar with exceptio from private law, she draws a bold line between the legal effects of the two. While treaty law on
suspension stops the operation of a treaty, exceptio leaves treaty obligations in force. Such a view on exceptio in public
international law is not common, which might owe to the fact that most works on the topic were written by American or
British scholars.

It has been established that exceptio should be differentiated from its perceived doppelgdngers from the VCLT and
the ARSIWA but its role in international affairs still requires clarification. Exceptio, as a defence, does not make part of
substantive provisions on the operation of treaties. By its nature, it is not a sword to fight for the integrity of a treaty but
a shield to protect a defendant in dispute resolution after it chooses to avoid suffering even more damage than already
incurred by the infringement of a treaty by their counterparty. Unfortunately, such conclusions are not easily inferred
from the present state of international law. International practice, both judicial and diplomatic, is still choosing to
overlook the issue as if it is insignificant or even uncomfortable.

At the same time, States can benefit from the concept of exceptio by using it in circumvention of much stricter rules
stemming from the VCLT and the ARSIWA. The latter considerably circumscribe States’ opportunities to overcome
the binding effect of treaty obligations. They are aimed at securing international predictability and cooperation.
Exceptio exists to protect a non-breaching party to a treaty and does not encroach on the effectiveness of treaties.
At the same time, when States impliedly apply exceptio, they do not perform their treaty obligations which renders
treaty obligations suspended until the initial violator finally performs his part. As exceptio does not have any procedural
conditions of application, it can be invoked ad hoc, i.e. whenever a State needs to address claims but its non-
performance does not meet considerably higher thresholds of the VCLT and the ARSIWA. Additionally, as
demonstrated further, suspension on the exceptio ground may result in the de facto termination when the initial
wrongful non-performance and the defensive non-performance under exceptio bring the treaty relations to a deadlock.

For these reasons, in the circumstances of the absence of a clear demarcation between grounds to suspend treaty
obligations exceptio certainly should be considered as an alarming addition to possible grounds of suspension of treaty
obligations. As it is said, two is a company and three is a crowd. Exceptio creates a pressing problem of
overinclusiveness of grounds to suspend treaty obligations and can be misused with ulterior motives, as demonstrated in
Section 1l.

2. Grounds used by States for responses to prior infringements by others

Although the distinction between the responses to a breach of treaty stem from the clarifications of international bodies,
in practice the abundance of grounds to respond to the breaches of treaties leads to their extensive use and even misuse.
In this regard, this Section will focus on the representative case law to illustrate the gravity of the problem of
overinclusiveness of grounds to suspend treaty provisions.

Prior to the conclusion of the VCLT, States seemed to rely more frequently on exceptio as a separate excuse for non-
performance. For instance, in 1876, the US president suspended the extradition clause of the 1842 Webster-Ashburton
Treaty between the US and Great Britain on the basis that the latter released two fugitives whose extradition was sought
by the US.* The suspension was noted in a US Secretary’s letter to the UK Secretary of Treasury which mentioned that
“a continued violation of a treaty provision by one of the contracting parties will justify the other in regarding
the provision as temporarily suspended”®. The US suspended its synallagmatic obligations concerning extradition for
almost six months until Great Britain performed and thus resumed the extradition clause in December 1876.%

Similarly, in 1957, in response to China and North Korea’s breaches of the 1953 Korean Armistice Agreement,*
the UN Command declared that it was relieved of its corresponding obligations until China and North Korea would
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demonstrate their willingness to comply.*® These two cases are just two examples of many instances where injured
States unequivocally benefited from exceptio.

With the emergence of the VCLT and the ARSIWA the application of treaty law responses and countermeasures
became widespread due to their clear formulation and limits. Nonetheless, States still keep applying exceptio as
a defence either explicitly, or it can be inferred from their conduct. Since States tend to recall exceptio at the last
moment, when a dispute reaches courts, the authors believe that to date exceptio is used as a last-resort defence.

In Air Service Agreement, while the US did not explicitly rely on exceptio in its memorandum, its response was
described as “a limited withdrawal of rights of French carriers corresponding to the rights denied the [US] carrier,”
which resembled the invocation of exceptio as the synallagmatic obligations were suspended.*’ Furthermore, in 1986,
the US suspended its security treaty obligations towards New Zealand, under the Australia, New Zealand, United States
Security Treaty of 1951 (hereinafter — ‘ANZUS”), since the latter had initiated a nuclear-free zone in its territorial
waters, which the US claimed was a breach of the alliance.*® The US must have applied exceptio since both the US and
Australia refused to fulfil their synallagmatic obligations due to New Zealand’s prior breach.

Taxation of Foreign Cigarettes in Uruguay was brought up by Paraguay and concerned the issue of Uruguay
charging a Specific Internal Tax on cigarettes. Uruguay directly invoked exceptio and argued that Paraguay itself
applied discriminatory rules and therefore could not demand that discriminatory rules not be applied to it.*°

Additionally, in World Trade Organisation case of Canada — Certain Measures Affecting the Automotive Industry,
the European Communities claimed that “it is implicit in any agreement <...> that if one of the parties fails to fulfil its
obligations, the other party is released from complying with its own”.>® Therefore, it expressly referred to
the synallagmatic obligations and exceptio principle.

Another example, from the field of investment protection, is the case of Klockner v. Cameroon where exceptio was
expressly applied in favour of the respondent State as a ground for extinguishing its obligations.>* Although the decision
mainly involved the law of a State, and the award was later annulled by the ad hoc Committee,* this example
demonstrates that a State used exceptio as a defence against an investor’s claims under the investment treaty, “the only
one it thought could be invoked without prior notice and without respecting any deadline”.>® Similarly, in Vivendi v.
Argentina (I), Argentina also relied on the exceptio defence as a ground for non-performance of its investment
obligations.*

Additionally, State practice demonstrates that even certain non-proliferation obligations may be suspended under
the exceptio mechanism. In 2000, Russia and the US concluded the 2000 Plutonium Management and Disposition
Agreement (hereinafter — ‘PMDA’),>® under which they undertook to dispose of plutonium by a certain method.
In 2016, Russia suspended this Agreement due to the inability of the US to ensure the disposal of surplus weapons-
grade plutonium.>® Although the main reason to suspend the PMDA was a fundamental change of circumstances, Russia
decided not to perform its side of the treaty, referring to the breach by the US of synallagmatic obligations under
the Agreement, which more resembles exceptio.

A suspension of bilateral treaties may lead indirectly to the treaty termination because if one party to the treaty
suspends its obligations then there is only one party left in it. The object and purpose of the treaty is no longer beneficial
when only one party is performing its obligations and not receiving the promised obligations in return.
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The recent example is the suspension of the Strategic Arms Reduction Treaty of 2010°" (hereinafter —
‘START III’). In the report of the international affairs committee of the Federation Council of the Federal Assembly of
the Russian Federation stated that “Russia has strictly complied with [START III] provisions”, however, since “the US
purposefully fails to fulfil its obligations under the treaty, committing material violations”*® Russia suspended
the treaty. It is worth noting that the US disagrees with Russia’s position and declares that it will continue to implement
the treaty.”® A closer look at the wording of the report suggests that Russia relied on exceptio, since it argued that
the suspension of START III was a consequence of the US’ prior non-compliance with its synallagmatic obligations.
Since START Il is a bilateral treaty, the US single-handed compliance still cannot be considered as a full performance
of the treaty. Thus, its value has been lost, leading effectively to the same consequences as a termination.

The next example of bilateral treaty suspension is Switzerland’s suspension of its agreement normalising the ties
with Libya in 2009. Switzerland justified its action on the grounds of a breach by Libya after the latter refused to
cooperate with Switzerland when two Swiss businessmen were abducted and prevented from leaving Libya for more
than a year.®® As can be seen from this example, Switzerland also used exceptio when alleged that it would not fulfil its
synallagmatic obligations under the treaty after Libya’s refusal to fulfil its treaty obligations. The treaty remains
suspended up to date, and thus such suspension effectively constitutes the termination of the treaty.

Although, in many cases, if States referred to the specific grounds for suspension, they relied on the VCLT or
the ARSIWA as a justification, in reality their course of action more resembles the application of the exceptio principle.
This extensive number of cases demonstrates that the distinction between the treaty law responses and other responses
is vague, and States may recourse to them in response to any unfriendly actions of other states parties to a certain treaty.
Such misuse by States of different grounds in international law for suspension creates a dangerous situation for
international relations, making them unstable. Accordingly, the invocation of many grounds in response to the breaches
of treaties may constitute the abuse of the concepts of treaty suspension.

3. Overinclusiveness of the grounds to suspend the treaties: an appraisal

Overinclusiveness of grounds for the suspension of treaty obligations is not given enough attention in legal doctrine
despite its critical importance in practice, especially at times of division in the international community. States facing
a conflict are naturally prompted to escape some treaty obligations they deem inconvenient. As it was demonstrated in
Section 11, the application of exceptio as an autonomous ground for the non-performance of treaties is not as infrequent
as some suppose. Consequently, as exceptio in international law is used obscurely and unsystematically it is almost
impossible to predict when and how it will be invoked. As the application is not limited by any coherent norms of
international law, it gives a carte blanche to anyone willing to misuse it to suspend or de facto terminate treaty
obligations. The key source of the issue lies with the overinclusiveness of international law, but are there any ways to
resolve the problem? Will the formalisation of international law and stricter rules accurately demarcating the lines
between the VCLT, the ARSIWA, and exceptio help? This section provides an alternative to the exacerbation of
international relations after the misuses of the overinclusiveness through establishing stricter rules. It throws light on
amore flexible method of approaching the visible issue of all these concepts overlapping and providing a room for
manoeuvre by turning to positive and negative incentives for disobeying States to return to compliance.

Reinforcement of regulation does not harmonise with the nature of international law as the order built by consent of
sovereign States. This brings the discussion to the selection of appropriate incentives for rule abidance, States are
the most susceptible to misusing loopholes of international law when they are in despair internally or internationally.
Suspending treaties by means that are not conventionally allowable is usually an indicator of a State being burdened by
its international commitments during a challenging period of its development. Even though suspension can lead to
a de facto termination of treaties, there is still a chance to help the State to regain a sense of international stability and
resume its cooperation.

Conventionally, in any legal system, non-compliance is treated as an abomination. A law that permits or tolerates
disobedience is meaningless. Hence, stable domestic legal systems rely on conformity to their internal law and attempt
to punish all deviations. They are still far from being infallible but with checks and balances working as they are
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supposed to, the systems evolve and eventually benefit from the general patterns of compliance perceived as a ‘good’
standard of behaviour.

International law is different. It lacks the sophisticated level of both law-making and law enforcement.
As previously demonstrated, there are certain loopholes in international law that endanger the stability of its principal
areas: treaty law and law on state responsibility. States have an opportunity to misuse the mechanisms of treaty
suspension, and they do misuse them as an ace up their sleeve when national interests overweigh international
commitments. It turns international law into international diplomacy with States acting as if international treaties,
especially the most vital ones for the world’s well-being (human rights treaties, non-proliferation treaties, bilateral
investment treaties, etc.), are instruments of manipulation, which can be put at stake whenever it is necessary. While
both advantages and disadvantages of such a state of affairs are numerous, it seems unproductive to enlist them all.
Thereby, this article will mention only the most obvious but still significant advantages and disadvantages with the end
goal of introducing a way of treating both.

First, for the sake of not being disappointed with public international law, one should not demand from it what it
simply cannot deliver. International law, especially its treaty-related part, is always a product of a compromise.
An ambiguous and contestable language of treaties, as primary sources of international obligations, makes for their
ability to function. If treaties were straightforward and unrelenting, a State’s entry into them would be unlikely.
Furthermore, treaties are not that different from non-legal agreements.®* Their ‘normative pull® is not strong enough to
effectively restrain states from non-compliance if, for instance, security interests are at stake. According to H. Koh,
obedience in general and in international law, in particular, does not emanate solely from coercion, or rather does not
emanate from it at all — but it derives from “patterns of obedience”.®> Therefore, H. Koh suggests, contrary to
the Austinian thesis,® that law is not defined by coercion. Most people choose to stop for a red light on an empty
morning road or not to steal from others not because they fear retribution — but rather because it just feels right due to
the internalised rules learnt at school, home, or anywhere else. It is surprisingly difficult to break such patterns.
The same is true for States’ behaviour. They will comply with international law because such conduct conforms to
common sense and ethical norms. States also tend to follow an “international law as a smart power” approach.®
It favours the engagement of each State with other members of the international community over unilateralism.
Accordingly, States, as actors in international relations, form bonds by backing each other up, which undoubtedly
involves respecting treaties.

Compliance is equally analogous to the prisoner’s dilemma theory. States cooperate because they understand that
otherwise, their counterparties will respond to a breach of a treaty, which will affect the well-being of
the nonconforming State or, at least, its reputation. Following the prisoner’s dilemma theory, States benefit from their
treaty-abiding conduct since it makes them full members of the international community with full access to all
privileges of international cooperation. In contrast, violations like abuses of the ambiguous overinclusiveness of
international law usually entail negative repercussions.

On the other hand, “[t]he deficiencies of international law are no excuse for its violation”®. A former ICJ judge
argues that any State’s action must comply with international law as it is the underlying condition for the legality of
such an action.®® Even though international law is generally respected,”” times of non-compliance undermine both
the rule of law on the international level and the peaceful coexistence among nations.®®

Thus, the international community ought to find a balance between the necessity to maintain the willingness of
States to continue to enter into treaties and the inevitability of measures taken to induce offenders to comply with their
obligations. The status quo with the plethora of responses to a breach of treaty, half of which leads not to a mere non-
performance but to a de facto termination of international obligations, adds up to certain scepticism about
the effectiveness of international law overall. The concept of States having a range of opportunities to violate
international law is undeniably dangerous for the whole international legal order, so it is not surprising that legal
literature on compliance has been dedicated to the search for solutions to the issue. An intuitive response of
a continental lawyer would lead to an elaboration of a more restrictive framework of regulations with a comprehensible
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delineation between treaty law responses, countermeasures, and exceptio. In the paradigm of today’s world, rules set in
stone imply an application of negative incentives to misbehaving States. Nonetheless, it is questionable whether such
an approach is effective enough to induce compliance amongst States as sovereign actors in the international arena. Not
to say that it disregards the mentioned nature of international legal order based on the voluntarism of sovereign States.

The application of negative incentives alone has considerable shortcomings. However effective they are as
mechanisms of inducing an individual’s rule-abiding behaviour, States are more complex actors — regulation of their
conduct requires a different approach. Again, States comply with international law more often than they violate it. Thus,
nonconformity is an irregular behaviour that points at certain underlying issues that governments cannot overcome.
Such situations are so perplexing, that, for some, going rogue against the whole international order is a lesser evil.
A treaty becomes not worth the paper it is printed on, as a State simply cannot comply with it anymore. Any negative
incentives, while having a long-term detrimental effect on a State, will cause harm to the international community as
well. Punishments allow States’ authorities to benefit from rallying around a flag while indulging in an ‘us-against-
them’ rhetoric. These are the most common consequences of external coercion which involves sparks of nationalism
among the population of concerned States and a growing support of nonconformity to the international rule of law.®
Moreover, negative incentives equally intensify the overall hostility and anxiety of a nation.”

On the other hand, international legal history knows positive incentives, too. They can be either internal and
emanate from the treaty itself or they can be set by the international organisation administering the treaty, or external —
supplementary or out-of-treaty means of rewarding.” Generally, the mechanism of rewards has been applied to ‘bribe’
a State into international cooperation.”® For example, China was incentivised to enter into the 1987 Montreal Protocol
on Substances that Deplete the Ozone Layer.” Similarly, Egypt and Israel received billions of dollars for signing
a peace treaty in 1979.” Interestingly, the cooperation-inducing rewards so far have been used mostly by the US.”

Types of rewards are unlimited as they can be set after negotiations, or a giving partner can just deduce a potentially
desired reward from circumstances. They can include reputational rewards like positive and/or encouraging feedback on
certain changes of behaviour of a State, monetary rewards, trade-facilitating rewards, and even an absence of
punishment can be considered as a reward. It seems viable to consider possible rewards with regard to Maslow’s
hierarchy of needs, after making the following alterations to make it fit for a State. Starting from the bottom, the least
developed States that are fighting famine and high mortality rates are less likely to be incentivised by strong
international ties and reputation. Probably, the most thoughtful reward would be humanitarian aid or financial support.
Then, the same is true for governments that are focused on increasing their security. Such actors will not be perceptive
to international cooperation or reputational rewards until they fulfil their security needs. In a similar vein,
the international community should adjust their potential rewards to more developed States that might prefer fulfilling
reputational or even transcendent needs of serving international well-being.

At the same time, applying positive incentives only also has a number of significant shortcomings.’ First, a State,
as a sovereign and autonomous entity, can refuse to accept a reward and, consequently, continue non-compliance.
Second, there is a chance that a non-complying State will continue its infringements after receiving a reward. Lastly,
a receiving State can opt to follow the strategy of opportunistic demands and bluffing their counterparts into spending
more resources for appeasing and cooperation.

One of potential alternatives to the application of the negative or positive incentives alone is a theory of ‘reversible
rewards’ or ‘sticks and carrots’.”” It narrows down to mixing positive and negative incentives. The ‘carrot approach’ of
rewarding States for compliance or returning to compliance has a psychological factor that helps to incline a nation and
its government towards adherence to the international rule of law. Positive incentives please a targeted state and make it
more prone to cooperate and generally transform the relationships between givers and receivers in a way that cannot be
reached by any negative incentives.”® They constitute rewards that are transferred in form of certain material or
immaterial goods like social approval, economic aid, etc.”
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The research of E. Filmus revealed the data on the most prominent cases of the application of either sticks, or both
sticks and carrots in international diplomacy.®’ In the research Filmus analysed 24 cases and concluded that out of
14 cases that used exclusively negative incentives, 10 of them resulted in failure to make a state comply with
international law. On the other hand, out of ten successful cases eight involved the mix of sticks and carrots. Hence,
the approach of mixing positive and negative incentives has a potential to be commonly applied in international law in
contrast to the paradigm of treating all nonconforming States with coercion.

The authors suppose that the application of reversible rewards would be the most practical way to address the issue
of overinclusiveness in international law, which leads to the abundance of grounds for treaty suspension. The first two
sections of this article have already analysed in theoretical and practical detail what has created the overinclusiveness
concerning the grounds for suspending treaties. Exceptio is a principle that is indigenous to private law. Although it is
unambiguous in terms of contractual relationships, it is eminently fluid in international law. This fluidity created
an elusive aura of exceptio that attracts States when they cannot substantiate their desire to withdraw from
an inconvenient undertaking by using the rules of the VCLT and the ARSIWA. As can be witnessed in Section 11, such
situations are inherently political, and it is impossible to decide whether a suspension was legal without referring the
dispute to an international tribunal. Nonetheless, few made it to adversarial proceedings, where exceptio as a defence
was measured against existing rules of international law. As a result, a significant number of treaties have been
suspended unilaterally against the background of declarations formulated like a defence of exceptio, which remain
unevaluated. This situation is dangerous for the stability of international legal order as it de facto allows States to
extricate themselves from treaty obligations and to disregard binding rules of international law. Consequently,
the international community should ponder the methods of dealing with this issue. Using the same metaphor of carrots
and sticks, it is always preferable to start with a carrot to reduce tension and make room for negotiation. If negative
incentives are indispensable, they must be abated by pertinent rewards. Negative incentives alone might cause
heightened rebellion, self-isolation, rallies around the flag which will not benefit neither the nation nor the international
community as a whole in the era of globalization.

To summarise, this Section introduced a different view on how the international community should approach States’
ability to pick and choose the ground for treaty suspension and, hence, non-performance. This issue is inherent to
international treaty law which proves to be full of loopholes. The authors argue that this porous substance of the treaty
law should not be approached legalistically. Instead, it is suggested to implement practices from behavioural economics
and rational legal theory to induce international cooperation rather than deteriorating disobedience and antagonism.

Conclusion

Critical examination of diverse grounds for the suspension of treaty obligations revealed that, along with
the conventional the VCLT and the ARSIWA responses to a breach of treaties, States might apply exceptio as a defence
mechanism of an injured party that allows to suspend an obligation for an indeterminable amount of time. Contrary to
the popular belief of legal scholars, exceptio not only exists but also has an autonomous status in international law.

Unfortunately, this exact autonomous place, specific role of exceptio, and its vague conditions of application
contributed significantly to the issue of overinclusiveness of international law that creates loopholes that malevolent
States can use to avoid performance of their international obligations. Section 1l demonstrated not only the real cases of
application of exceptio and its practical usability in cases of disputes but, most importantly, the fact that the misuse
of exceptio can lead to a de facto termination of bilateral treaties. On the other hand, the FYROM case pointed out
another alarming opportunity presented by the overinclusiveness, i. e. the ability of States to put forward all grounds for
the suspension and non-performance of treaty obligations at the same time. In this way, States have more chances
to impair the core sources of international law, treaties.

The knowledge about such an unconcealed window of opportunity for any State that, being in a conflict, can attempt
to or successfully justify its non-performance is unsettling and urges to find a solution. The authors are adamant that
overregulation of international law will damage its essence. Thereby, the daunting overinclusiveness cannot be managed
by the black letter of law. Present article suggests a more flexible approach: a method of combining both positive and
negative incentives, ‘sticks and carrots’. Even though this unconventional perspective on international disobedience is
only rising in the domain of international law, it has a colossal potential due to its inherent connection to real decision-
making processes by State actors. Moreover, it establishes the foundation for the future cooperation, whereas
the reinforcement of normativity in international law would inevitably lead to an imminent repudiation of any future
treaties.

8 Filmus E. Op. cit. P. 23-26.
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AHHOTaAUA
B cratee paccmaTpuBaetcsi mpobiemMa AUBepCHOUKALIMN OCHOBAHUIT MPHOCTAHOBICHHS JEHCTBHS MEKIYHAPOIHBIX AOroBopoB. Ocoboe BHUMAHUE
yIessieTcsl IPHOCTAHOBIEHHIO BCTPEYHOTO HUCIIONHEHHsT — exceptio non adimpleti contractus — 3amuTHOMY MeXaHH3MY, MO3BOJIAIONIEMY CTOPOHE
OTKa3aTbCsl OT MCIOJIHEHHs O0A3aTENbCTBA [0 JIOTOBOPY, €CIIM JPYras CTOPOHA HE HCHOJHMIA COOTBETCTBYIOIIEE CHHALIArMATHYECKOE
00513aTebCTBO. BOMpEKH YCTOSIBIIEMYCS MHEHHIO, pasieseMoMy OOJIBIIMHCTBOM CIIEHHANMCTOB 110 MEXIYHApOIHOMY MpaBy, €XCeptio non
adimpleti contractus He TOJNBKO CyIIECTBYET B MPOCTPAHCTBE MEKIAYHAPOIHOrO MyOJIMIHOrO MpaBa, HO U OOOCTPSIET NMPOBIEMY €ro 4pe3MepHOM
MHKIIIO3UBHOCTH. B coueTaHnn ¢ 4erko cOpMyIHpOBAHHBIMH OCHOBAHHSMH PUOCTAHOBJIEHUs JACHCTBHS JOrOBOpa B MPaBe MEKIYHAPOIHBIX
JIOTOBOPOB M TPAaBE MEKIYHAPOJHOM OTBETCTBEHHOCTH rocyaapcTs exceptio non adimpleti contractus mossonsier rocyaapcTBaM yKIOHSTHCS
UCIIOJNHEHHS OT HEYI00HBIX JJOTOBOPHBIX 00A3aTENBCTB, H30€rasi [Py 9TOM OPEMEHH KECTKHX OTPAHUYEHHI UMIIEPATUBHBIX HOPM MEXIYHAPOIHOTO
npaBa. Kpome Toro, mpucymas exceptio non adimpleti contractus amopduoCTs ycyryGusieTcss TeM, 4YTO HPHUMEHEHHE 3TOr0 MeXaHHU3Ma,
32 HEKOTOPBIMH HCKIIOYEHHSIMH, OCTAeTCs BHE IIOJS 3PEHHs M BHE MPAKTHKH MEXIYHAPOIHBIX CYyHOB, YTO CO3JAET BO3MOXKHOCTH JUIS
3710ynoTpeOIeHN# CO CTOPOHBI rocyaapcTB. OBLIETPUHSATHI HOPMATUBHBIH MOJXO0/ HE CIIOCOOEH YCTPAHHUTD JIa3elKi U M3bSHBI B MEXKITYHAPOIHOM
npase, obycinosneHHble exceptio non adimpleti contractus. [[nst 3Toro B HACTOSIIEN CTaThe MPEIJIATAETCS MCIOIb30BATh METOJ OOPATHMBIX
BO3HarpaxaeHuii (anrm: reversible rewards) wiM «KHyTa W NpPSHHKa», HAXOMIIIMACS Ha CTBIKE MEX/IYHAPOIHOTO ITpaBa M MOBEIEHYECKOI
9KOHOMHUKH, KaK Hanbosee 1eHCTBEeHHBI HHCTPYMEHT PeLeHHUs POOIeMbl Ype3MEepHOil HHKITIO3UBHOCTH.
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AnHoTaus

MexayHapoIHO-IIPAaBOBOE PETryIMPOBAaHUE HAJIOTOBBIX OTHOLICHUH B TeUEHHE NPHMEPHO CTa JIET UCUEPIBIBANIOCH COITIAIICHHAMU 00 M30eXKaHUU
JIBOIHOTO HAIOroo6noxenus. B otmuune, Hanpumep, ot Toprosoro pexuma ¢ FATT u BTO win ot pexxnma HHHAHCOBOH CTaOMIBHOCTH BO IIaBe
¢ MexyHapoJHbIM BaIIOTHBIM (DOHIOM, B HAJIOrOBOH cepe HE CYIIECTBOBANIO HH OJHOTO MHOTOCTOPOHHErO I0roBOpa, OOBEAMHSIOLIECTO
3HAYUTENbHOE YHCIO FOpUCIUMKIMI. Hanorosble Mepsl TOCYZapCTB MOITIH OCIApUBATHCS JIMIIL B OpPraHax MEKIYyHapOJHOTO IIPaBOCYIHS,
obcmy>kuBaromero apyrue pexuMst: Toprossiii (OPC BTO), npas yenoseka (ECITY), HHBECTHIMOHHBIH (MHBECTUIIMOHHBIE TPHOYHAb!). CHTyarms
Haydalla MEHATBCS B IIpolecce pa3paboTKH Mep MO mpeogosieHnto (unaHcoBoro kpusuca 2007-2009 rogos: B 2013 roxy mon srumoir OOCP Ha
cammute «['pymnsr 20» Obu1 pa3spaboTaH M ORZOOpPEH IUIAH NPOTHBOAEHCTBHS Pa3MBIBAHUIO HAJOTOBOH 0a3bl M BBIBOAY NPHUOBUIM H3-TOJ
Hasoroobnoxenus (anrin.: Addressing Base Erosion and Profit Shifting), xoropsrit cran cBoeoOpa3sHBIM «30HTHKOMY», HAKPBHIBAIOLIUM BCE
MEXIYHApOIHbIC WHUIMATHBBI B HAJIOroBO chepe. Yupexaernas OOCP u «pymnmoit 20» MHKII03UBHAs TPYIINa, OTINYAOIIALCS 3HAYUTEIbHBIM
IIPEJICTABUTENILCTBOM TOCYIapCTB, CTajla 3HAYMMOH IDIOMAAKON M1 BBIPAOOTKM HE TOJNBKO PEKOMEHIAMi MO H3MEHEHUIO HAIHOHAIBHOTO
HAJIOTOBOT'O 3aKOHOIATENbCTBA, HO JUL HOATOTOBKH IPOEKTOB MEXIyHApOAHBIX cornameHuil. B kopoTkue cpoku Obuia paspaboTaHa U MOANUCAHA
COTHEH y4aCTHHKOB MHOIOCTOPOHHSSI KOHBEHLUS 10 BBHIIOJHEHHUIO MEpP, OTHOCSILIMXCS K HAJOTOBBIM COIJIAIICHHUAM, B LIEJISX HPOTHBOAEHCTBUS
pPa3MbIBaHUIO HAJOroBOW 0a3bl M BBIBOAY HPHUOBUIM M3-TIOA HanorooOnoxkeHus.  OcCHalEHHAs YHUKAJIBHBIM MEXIYHapOIHO-TIPABOBBIM
HHCTPYMEHTapueM KOHBEHIMs BHECTAa H3MEHEHHs B JBE THICSYM JBYXCTOPOHHUX COIJIAIICHUH 00 u30eXaHHU IBOHHOTO HAlIOroOoOIOKEHU.
Ipucoenuuenue Gonee 140 ropucaukimii Kk pazpadoranHod B koHue 1980-x ronoB KoHBEHIMH O B3aMMHOH aJMHHHCTPATHBHOH MOMOLIM MO
HAJIOTOBBIM JieJaM (haKTUYECKH OOECTICYMIIO TI00ATbHBII PEKUM HMPO3PAYHOCTH (DHHAHCOBBIX OIEpalyil [UIs HAJIOroBoro KoHtpons. U, Hakower,
B2021 romy MnaxmosuBHas rpynma OODCP  oObsiBUIa O JOCTWKEHHWM COTJIAacHs O MPOBEACHWM TJI00AbHOM  HAJOTOBOH  peopMbl,
IpeycMaTpUBaIOmell NM3MEHEHHE INPHHINIA pacHpeleleHuss NPHObUIM MHOTOHAIIMOHAIBHBIX NPEANPHUATHI II melell HaJorooOIoMKeHHs.
CyIiecTBOBAaBIINH B TEUEHHE CTOJNCTHS] HPHHIWI OOJOKEHHS JOXOJOB IO MECTy BelIeHHs Ou3Heca, B TOM YHCIE depe3 IOCTOSHHOE
NIPENICTAaBUTEINILCTBO, B CBSI3U C MIMPOKUM PACIPOCTPAHEHUEM IU(PPOBBIX YCIYT 3aMEHSETCs NPHHIUIIOM O0JOXKEHHS JOXOJ0B 110 MECTY peali3aliiu
TOBApOB U YCIYT B TaK Ha3bIBAeMOI PHIHOYHON IOPHCANKINH HE3aBHCHMO OT (haKTHIECKOro HMPHCYTCTBHS Nponasna. IIpenmonaraercs 3aKirodeHue
MHOTOCTOPOHHEH KOHBEHIIMH, KOTOpasl MPeIyCMOTPHUT TaHHBIC M3MEHEeHNs, a Takke BBEACHHE MUHUMAIBLHOTO KOPIIOPATHBHOIO Hajora (Hajora Ha
mpuObLIB) B pazmepe 15 %. Bece aTH HOBIIECTBA MO3BONIAIOT YTBEPXKAATh, YTO B paMKaX TPAaHCTPAaHUYHOTO HAJIOTOOOI0KEHHS IPOBOAUTCS Cepbe3Hast
pedopma, a IpUCyTCTBHE HAJIOTOBOH cepbl B cCHCTEMe MEXIYHApOIHOIO IIpaBa CTAHOBUTCSI BCE 3aMETHEe.
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Beenenune

benmxamun @paHkiuH nucai: «B 3ToM MUpe HUYTO HENb3sl NPU3HATh ONPEIENIEHHBIM, KpOME CMEPTH U HAJIOTOBY .
[Ilupoko W3BECTHOE M YAacTO TOBTOPSIEMOE BBICKA3bIBAHWE BBIJAIONIETOCS AMEPUKAHCKOTO TOJUTHKA TIepeaacT
TPENEeTHOE OTHOIIEHHWE OOIIeCTBA K OCHOBHOMY HCTOYHWKY MYOJWYHBIX JIOXOJOB W OJHOBPEMEHHO K Hamboiee
OIIyTUMOMY CITOCOOY BMEIIaTelIhCTBA TOCYAAPCTBA B HMYIIECTBEHHYIO cdepy dacTHOro juma. OdYeBHAHO, YTO
pa3BUTHE MEXIAYHAPOJHOW TOPTOBJIM HEW30€KHO MOJKHO OBLIO MOCTAaBUTH BOMPOC O BHIPAOOTKE OOIIMX MPUHITUIIOB
HaJI0T000JI0KEeHUsI, O HEOOXOJUMOCTH TapMOHH3AIMHA HAJIOTOOOJOKEHUSI B HAIIMOHAIBHBIX IPABOBBIX CHCTEMAX,
0 BBEJICHUH OOIIETO CTaHIapTa HAIOTOOOIOKECHUS HHOCTPAHHBIX JIUII, 00 YUPEKACHUU MEKIYHAPOTHONW OPraHU3aIlHH,

U3 mucema Benmxamuna ®paunxnuna (Benjamin Franklin) JKau-Batucry Jlepya (Jean-Baptiste Leroy) or 13 nostops 1789 roma: “Our new
Constitution is now established, and has an appearance that promises permanency; but in this world nothing can be said to be certain, except
death and taxes.” VccrnenoBatenu OTMEYaroT, YTO 3Ta MBICTb ObLTa BbICKa3aHa M paHee IByMs aBTopamu — Jlanmanem [edo (Daniel Defoe)
B 1726 rony un Kpucrodepom Bamoxkom (Christopher Bullock) B 1716 romxy. URL: https://www.adamsmith.org/blog/death-and-taxes (mara
obparenus: 16.03.2023).
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K KOMIIETCHIMM KOTOPOH OTHOCWIMCH Obl Hanorosble Bompockl. OJHAKO Ha TNPOTSDKEHMHM Bcero XX Beka
MEXXAYHapOIHO-TIPABOBOE HOPMOTBOPYECTBO (PaKTHUECKH OIPAaHUYNBAIIOCH 3aKIIOYEHUEM JIBYCTOPOHHUX COTJIAIICHUH
00 wu30eKaHWU JBOHHOTO HAJOroOOJOXKEHHs, a (YHKIHIO MHPOBOIO HAJOTOBOTO «CTaHIapT-CETTEpa» BechbMa
HEOXHJIAHHO B3sIa Ha cebs OpraHm3anus >KOHOMHYECKOTO COTpynHWUYecTBa W pa3Butusa (mamee — ODCP). Ee
HCTOPHUYECKH PETHOHAIBHBIM XapaKTep, BEChMa OIPaHUYEHHBINH COCTaB YYaCTHHUKOB, HEMPOCTAs MPOLEypa BCTYIIICHUS
B WIEHBI HE MOTJIN criocoOcTBOBaTh npeBpamiernto ODCP Bo «BceMHPHYIO HAIOTOBYIO OPTraHU3aLHI0», B KOTOPOH Tak
HYXJIAJIOCh MEXIyHapOIHOE COOOIIECTRO.

Hayunsle uccrnenoBanust B cepe HAIOTOOONIOKEHHS TAKKE B 3HAUYNTECIBHONW CTENEHM pa3BUBAINCH B PaMKax
«HAIMOHAIBHBIX KBapTUpPY». HamoroBoe coTpyAHHYECTBO TOCYNApCTB HEYACTO CTAHOBMJIOCH OOBEKTOM BHHUMAaHUS
IOPUCTOB-MEXIYHAPOJAHUKOB, a MOHOrpaduu, y4eOHMKM M CTaThH MO MEXIyHapOJHOMY HAJIOTOBOMY IpaBy, Kak
PABHIIO, W3ABAINCH CICLHUATMCTAMH, B OOJBIICH CTENEHH HCCIEAyIONMMH HAMOHATLHBIE MPABOBHIE CHCTEMbIZ.
Bonee Toro, aHanu3upys cinaboe BHUMaHHE K HajoraM CO CTOPOHBI ['aarckoi akajeMHu MEXIyHapOJHOTO IpaBa U
EBporneiickoro obmiectBa MexxayHaponHoro npasa, Jl. B. BuHHHIKHMIT B cBOeM OOCTOSITENBHOM HCCIIEIOBAaHHH JIaXe
JIeN1aeT JANEKO HAYIIMil BEIBOJI, YTO MEXIYHAPOJIHHKAM HAJOTH HE OUEHb MHTEpecHsl . Eie Goee TPHALATH IeT Ha3al
Pyrnens Mapra mnucan, 4TO MEXIYHApOAHBIM HAJOTOBBIM IIPaBOM 3aHMMAIOTCA CKOpEe HAJOTOBHKH, UYEM
MesKIyHapOTHUKK'. J[eHCTBUTENBHO, B HAYYHON JTHTEPAType MaI0 paGoT IOPHCTOB-MEKIYHAPOIHIKOB, TTOCBSIICHHBIX
HATIOTOOOIOKEHHIO, 4 HEMHOTOYHNCICHHbIC HMEIOIINECsS HCCICIOBAHMA 3a PEIKHM HCKIIOUCHHEM IOCBSAMICHBI
OrOBOpaM 00 WM3BEKAHHH JBOMHOrO HANOTOOONONKEHHMS WIM Haloroobnoxexmio B Epomeiickom coroze’. Coepa
TPAaHCTPaHUYHOTO HAJIOTOOOJIOKEHHsI COBEPLICHHO He3acly)XeHHO Obuila o0/eleHa BHHUMAaHHUEM TEOPETHUKOB H
MIPAaKTHUKOB MEXTYHAPOIHOIO IpaBa M, BUAUMO, JKAaia «(pero» U BO3MOKHOCTH SBUThCS Ha «0an». Bo3MokHO, OH yxke
COCTOSIJICS] MJTH, TI0 KpaifHel Mepe, Ha3HaueH Ha OKaiiiee Bpemsl.

I'mobaneupiii punaHcoBbit kpusuc 2007-2009 rofoB, BCTPSIXHYB (PMHAHCOBYIO CHUCTEMY TOCYJIapCTB, 3aCTaBHUII
MePEOCMBICIUTh KaK 00beM, Tak M TIyOMHY MEXIYyHapOJHOTO COTPYAHHYECTBA MO (PUHAHCOBBIM W HAJOTOBBIM
BonpocaM. Ilox srumoit OOCP 6bi1 pazpaboTaH MPOCKT MPOTHUBOICHCTBHS Pa3sMBIBAHHIO HAJIOTOBOI 0a3bl M BBIBOAY
npuGHI H3-TI0f HanorooGnoxennss — Addressing BEPS’, kotopsiii BoGpan B ceGs MPakTHYECKH BCE BOMPOCHI
MEXIYHapOJHOTO HAJIOTOBOTO COTpyaHHMYecTBa. Kpome TOoro, B Kpardaifimme cpokn Oblma paspaboTaHa
MHOTOCTOPOHHSI KOHBEHIHUS IO BBIIIOJHEHWIO MeEp, OTHOCSIIMXCS K HAJOTOBBIM COTJIAIICHWAM, B IEISIX
POTHBOJCHCTBHSL PA3MBIBAHMIO HAIOTOBOH 0a3bl M BBIBOAY NPUOBLIH M3-IIOJ HAIOTOOONOKEHHA, KOTOpas
K HACTOSILIEMY BPEMEHH ITONHCAHA COTHEH ropucaukimii’. Boree 120 rocyapcTB B TeUEHHE MOCIEIHET0 JCCATHICTHS
MPUCOEIMHIWINCH K JPYroMy corijamennto — KOHBEHIMH O B3aMMHOW aJMHUHHCTPATHBHOW MOMOIIM MO HAJIOTOBBIM

Bunnnnkuit JI. B. Meowcoynapoonoe nanozosoe npaso: npobremvr meopuu u npaxkmuxu. M. : Craryr, 2017; IllaxmamerseB A. A.
Meowcoynapoonoe mnanozoeoe mnpago. M. : MexnyHaponnsie otHomeHus, 2014; Kyuepo U. U. Meowcdynapoonoe nanozosoe npaso
(Axademuueckuii kypc): Yueonux. M. : OpHUudoP, 2007; Llenernko P. A. Meocdynapoousie nanoecosuvie npasuna. M. : FOpmutundopm, 2012; Ou
xe. Meoicoynapoonvie nanoeoevle npaguia 8 cucmemamuyeckom uznodcenuu, M.: Ilpocnekt, 2023; Kommmra A. A. Meoicoynapoonoe nanozosoe
npago: yweOmux u npaxmukym 01 6Oaxanagpuama u macucmpamypei / mox pex. A. A. Kommua, A.B.Peyr, A.O. fIkymes; oTB. pex.
A. A. Kormna, A. B. Peyr. Mocksa : U3patensctBo IOpaiit, 2019; IlonomapeBa K. A. [lpasosoii pesxcum Hano2oobnoxcenus npudwiiu
1opuduteckux auy u 00x0008 gusuueckux auy 6 Poccuiickoit @edepayuu u Eeponetickom Coioze: cpagHumenbHo -npagogoe uccied08anue. Ouc.
... 0-pa opuo. nayk. M., 2021; Avi-Yonah R. International Tax as International Law. Tax L. Rev. 2004. Vol. 57. Ne 4. P. 483-501.

®  Bunnmukuii JI. B. Ykas. cou. C. 97-98.

Martha R. S. J. The Jurisdiction to Tax in International Law. Theory and Practice of Legislative Fiscal Jurisdiction. Deventer : Kluwer. 1989.
P. 1. Tlpusenem 3Ty 3HaunMyro IuTaTy momHOCTHIO: «International fiscal law, to the extent that it has been an object of intellectual inquiry, is
almost exclusively practiced by fiscalists who usually deny any role to international law, or have not shown any signs of awareness and have
displayed even less understanding of the determinative role of the general international law in this areay.

Cwm., Hampumep: Bonosa JI. U. Bxaiao OOH 6 paspabomxy memoda npeceuenus «080UHO20 HEHANO200010dCenUsy 00X0008 KOMNAHUIL
ocywecmensiowux dessmenbHocms @ pasuwix opucouxyusx // CeBepo-KaBkasckuii topummaeckuit Bectauk. 2020. Ne 2. C. 76-83; Bonosa JI. U.
Ocobennocmu npagogozo pe2yiuposanus. MeXCOYHAPOOHbIX HAN0206blx omHuowenui // ®uxancoBoe npaso. 2019. Ne 7. C. 31-35; Bentil J.
Situating the international tax system within public international law // Georgetown Journal Of International Law. 2018. Vol. 49. P. 1219-1270.

CwMm., Harpumep: XaBaHoBa U. A. U36esicanue 0801iHO20 HANL02000110ICeHUs U NPeOOMEPAUeHUe YKIOHEeHUS. OM HAN0200010MHCEHUsS 8 VYCI08USX
63aUMOOCICMEUsT HAYUOHATLHO2O U MeJCOYHAPOOHO20 npasa: ouc. ... 0-pa topud. nayk. M., 2016; OHa xe. Meoicoynapoonvie 002080pbl
Poccuiickoii @edepayuu 06 uzbescanuu 06801iH020 Han020006n0%cenus - monozpagus / nox pen. U. U. Kydeposa. M. : MH-T 3aKkOHOAATENIBCTBA U
CpaBHHUTENBHOrO mnpaBoBeaeHus npu I[lpaButensctBe PO : U «tOpucnpynenuus», 2016; XaBanoBa M. A. Quckanvrulil (Hano2o8wiii)
cyeepenumem u e20 epanuybl 8 unmezpayuonnvix oopasosanusx // XKypnan poccuniickoro mpasa. 2013. Ne 11. C. 41-51; Toncromsrenko I'. I1.
Egponeiickoe nanoeosoe npago: Ilpobremvl meopuu u npakmuxu: ouc. ... 0-pa iopuo. nayk. M., 2001; 3axapoB A. C. Hanoeosoe npaso EC:
akmyanvbHsle npoobiemvl GYHKYUoHuposarus eourou cucmemsi. M. : Bonrepc Kiysep, 2010; Jleonosa O. A. Ocobernocmu umniemenmayuu
npasa EC o npamom Hano2o06n0xcenuu: ouc. ... Kao. ropud. Hayk. M., 2016; Areea A. J1. IIpasosoii mexanusm umniemMeHmayuu Haio208020
npasa EC ¢ ®edepamusnoii Pecnybnuxe I'epmanusi: ouc. ... kano. opuo. nayk. M., 2017; Sjoerd Douma, Otto Marres, Hein Vermeulen, Dennis
Weber Terra/Wattel European Tax Law Eights Edition; Volume | (Full edition). WoltersKluwer, 2022.

Cwm. odummansueii caiit O9CP. URL: http://www.oecd.org/tax/beps/addressing-base-erosion-and-profit-shifting-9789264192744en.htm (mata
obpamtenns: 16.03.2023).

Multilateral Convention to Implement Tax Treaty Related Measures to Prevent Base Erosion and Profit Shifting.

URL.: https://www.oecd.org/tax/beps/multilateral-convention-to-implement-tax-treaty-related-measures-to-prevent-BEPS.pdf (mara o6pamienusi:
16.03.2023); Cobpanue 3axoHomarenbeTa PD. 9 mapra 2020 rozma. Ne 10. Ct. 1281. BrosereHb MeXIyHapoHbIX 10roBopoB. 2020. Ne 5.

Cwm. ndopmannro Ha opunnansHoM caiire OOCP. URL: https://www.oecd.org/tax/beps/beps-mli-signatories-and-parties.pdf (mata o6pamuiennst:
16.03.2023).
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nenam™ — KOTOpoe BKyIE C AByMs MOJEIbHBIMH IBYCTOPOHHHMH CTAHAAapTaMi obMmena mudopmammu™’ cosmaio
peKUM T100aIbpHON HanoroBoi npospaynoctd. [Tox srugoit O3CP u «'pynmsr 20» Obuta yupexiaena MHkmo3uBHAs
rpynna paspabotku mep nporusoxeiictBusi BEPS (OECD/G20 Inclusive Framework on BEPS), kotopas ceromns
prmiodaer 141 ropucankmmio™. Y, maxomen, B 2021 Toxy 5Ta rpymma 0106pHIa MPOEKT HATOrOBOM pedopMbl,
MIPEATIoaraonel N3MEHEHNE IPUHSTHIX CTO JIET Ha3a/| MPAaBUII HAJIOT000I0KEHIS MHOTOHAIIMOHAIBHBIX IPEINPUSITHI
B OCY/[apCTBAX, B KOTOPHIX TAKHE TPEANPHUATHS MPOJAIOT TOBAPHI M YCIyTrH .

ITocTapaemcst B aHHO# cTaThe cAETaTh 0030p MEXKIYyHApOTHO-TPABOBBIX ACHEKTOB COTPYAHMYECTBA TOCYHAPCTB
B HAJIOTOBOH cdepe (NMepBbI pa3feln), MOoKa3aTh, KaKUM 00pa3oM HaJIOTOBBIE MEpHI MOMAmaroT B chepy BHUMAHHSA
OpPraHOB MEXIYHAapOJHOTO INpaBocyaus (BTOPOW pasliel), a 3aTeM MOJpOOHEe pacCMOTPETh I'OTOBSILYOCS pedopmy
TPaHCTPaHUYHOTO HAJOrooOyoxkeHust (Tpetuil paszmen). B 3akmrouennu mojsenem utorn. OCHOBHas upaesi CTaTbu
3aKJII0YaeTcsl B TOM, YTO, HECMOTPSI Ha OYEBHUIHYIO OCTOPOXKHOCTH TOCYIApCTB B NMPUHATHH 00s13aTesbCTB B cdepe
HaJIOTOO0JIOKEHUs, OJIvpKallie rofbl MOTYT O3HaMEHOBAThCS BEChbMA PELIMTENIBHBIM IIaroM B MEXKAYHApOIHOM
HaJIOTOBOM HOPMOTBOPYECTBE, CPABHUMBIM C YUpEXIACHUEM MB®*, ¢ nogmucanmem TATTY wmm ITapuxckoro
COTJAIICHHS 10 KIAMATY .

1. MexnyHapogHOe COTPYIHUYECTBO B HAIOTOBOM chepe

TpamunuonHas chepa «BEACHUS» MEKIYHAPOIHOTO MpaBa — 3TO BOMPOCHI TEPPUTOPUH KM OOINUX IMPOCTPAHCTB,
BHEITHUE CHOUICHMsS TOCYJapCTB, BKIIIOUAsl BOMPOCHI BOWHBI M MHpPA, a TAKXXE MPABOBOM PEKUM HMHOCTPAHHBIX JIHI[ U
ToBapoB. OYEBHIHO, YTO HAJIOTO00J0KEHHE, OyIydd BeChMa OIIYTHMBIM CPEICTBOM IMyOIMYHOTO BO3ACHCTBHS Ha
HMYIICCTBEHHYIO Cc(epy UYacTHBIX JIMI, B TOM YHCJIC HWHOCTPAHIICB, HE MOIJIO HE 3aCTaBUTh TOCYIapCTBa
JIOTOBApUBAaThCSA O HAJIOTOBOM PEXMME CBOMX JIUII B YYyXOW cTpaHe. Takod pexuM ompesenseTcs CaMbIMU
pacTpoCTpaHEHHBIMA U HUCTOPHYECKH 7epebiMi MEXTYHAPOAHBIMA HAJIOTOBBIMH JOTOBOpPaMH HOBOTO BPEMEHH —
coanawenuamu 00 uzbedxcanuu 080020 Hano2ooonoxcenus (nanee — CoIH).

B 20-e rogs! mponutoro Beka 6a30BbIe MOAXOIB K N30SKaHUIO TBOWHOTO HAIOTOOOIOKEHHS OBUTH BEIPAOOTAHBI MO
srugou Jluru Haum‘/i”, a mocne Bropoit MupoBO#i BOIHBI (QYHKIIMHA aHATUTHIECKOTO W METOAMYECKOTO IIEHTpa Havyajia
BemonHATE ODCP. B pamkax stoif oprammsamum B 1963 romy Obur paspaboran TekcT MoJensHOW KOHBEHIIUH
0 HAJIOTOOOJIOKEHUH JI0XO0Jla M KamuTalla, KOTOPBIA JOMOJHSJCS KaXKIble HECKOJBbKO JIeT; TOCHEIHSS PEeHaKIlus

natupyetrcs 2017 rogom™®

. MopnenpHasi KOHBEHIMS TpelcTaBisieT coboit pexkomeHmoBanHbii ODCP  obpazers
JNBYXCTOPOHHEr0 COMIanieHuss 00 u30eKaHUM JBOMHOIO HAJIOTOOOJIOKEHHS, KOTOPBIA HCIOJB3YETCS  Kak
rocyaapctBamu — uineHamu ODCP, Tak u Bcemu apyrumu cTpaHamu. KOHBEHIMs cTalla OCHOBOW JJISl 3aKJITIOUCHHUS
Oosiee TpexX THICSY MEXKIYHAPOIHBIX COTJIANICHHH OO0 yCTpaHEHHUH JBOMHOIrO HaOroobnoxenus. Poccuiickas
desiepalyisi y9acTByeT B IBYXCTOPOHHHX COTVANICHHSIX ¢ Goliee 4eM BOCHMBIOJIECATRIO rocyaapeTeamu’ . K momHoMy

TEKCTY MO,I[CJ'ILHOIZ KOHBCHI MU HPHUITOKEH KOMMeHTapI/Iﬁ " pa3jingyHOTro poJa I/IH(I)OpMa].[I/IOHHHe MaTepuaJibl: CIIMCOK

10 Msuorocroponssist koHBeHIst OOCP o B3aMMHOH aJMUHHCTPATHBHOM IIOMOIIM II0 HAJIOrOBEIM jgenaM. CM. oduIuambHBIH cair

ODCP. URL: https://www.o0ecd.org/ctp/exchange-of-tax-information/convention-on-mutual-administrative-assistance-in-tax-matters.htm  (mara
obparenus: 16.03.2023).

MHOTOCTOpOHHEE COTJIAllIeHHEe KOMIIETEHTHBIX OpPTaHOB 00 aBTOMaTHuecKoM oOMeHe (uHaHCOBOH MH(popmarmerr CM. oduIManbHBIA calT
ODCP. URL: https://www.oecd.org/tax/automatic-exchange/international-framework-for-the-crs/multilateral-competent-authority-agreement. pdf
(mara obpamienus: 16.03.2023). MHOTOCTOpPOHHEE COTTIAIICHHE KOMIIETEHTHBIX OPraHOB 00 aBTOMAaTHYECKOM OOMEHE CTPAHOBBIMH OTYETAMH
Cwm. ourmansHsiii caiit O9CP. URL: https://www.oecd.org/tax/automatic-exchange/about-automatic-exchange/cbc-mcaa.pdf (nara obparuenmus:
16.03.2023).

Cwm. crrcok uneHoB Ha caiire OOCP. URL: https://www.oecd.org/tax/beps/ (mata o6pamenus: 16.03.2023).

Cwm.: Statement on a Two-Pillar Solution to Address the Tax Challenges Arising from the Digitalisation of the Economy — 8 October 2021. URL:
https://www.oecd.org/tax/beps/statement-on-a-two-pillar-solution-to-address-the-tax-challenges-arising-from-the-digitalisation-of-the-economy-
october-2021.htm (mata o6pamenus: 16.03.2023).

Teker B nocne/Hel peqakuun cM. Ha caiitte MB®. URL: https://www.imf.org/external/pubs/ft/aa/index.htm (nara o6pamenns: 16.03.2023).

Cwm.: Tekcr TATT-47 ma caiite BTO. URL: https://www.wto.org/english/docs_e/legal_e/legal_e.htm (mara obparenus: 16.03.2023); Tekcr
T'ATT-47 na pycckom szbike cM. B cOopuuke: llymunoB B. M., Boknan . C., Jlupumny U. M., Tpynk-®enoposa M. I1., Jlocera A. B.,
IMokarunosa E. B. Mappakewicrkoe coenawenue 06 yupeosicoenuu Beemupnoii mopeogoii opeanuzayuu. M., 2018. C. 685-794.

Cwm. tekcr IMapmxckoro cornmammenunst: URL: https://unfccc.int/sites/default/files/english_paris_agreement.pdf (nara obpamenus: 16.03.2023).
League of Nations, Economic and Financial Commission. Report on Double Taxation Submitted to the Financial Committee by Professors
Bruins, Einaudi, Seligman, and Sir Josiah Stamp. League of Nations document no. E.F.S.73.F.19. (Geneva: League of Nations, 1923)
(reproduced in Legislative History of United States Tax Conventions, supra, 4005-55, at 4049). Llut. no: Bunnwnkwuii 1. B. Vkas. cou. C. 124.
Cwm. monmsiii Tekct Ha caiitre ODCP. URL: https://read.oecd-ilibrary.org/taxation/model-tax-convention-on-income-and-on-capital-2017-full-
version_g2g972ee-en#pagel (mara obpamenust: 16.03.2023).

CM. chmcok cornameHuii o6 u3bexaHum JBOiHOro Hanoroo6noxenust Poccuiickoit ®enepamnn Ha caiite Munduaa Poccmn. URL:
https://minfin.gov.ru/ru/document?id_4=124786-spisok_mezhdunarodnykh_dogovorov_ob_izbezhanii_dvoinogo_nalogooblozheniya_mezh
du_rossiiskoi_federatsiei_i_drugimi_gosudarstvami_list_of the_tax_agreements_for_the_avoidance_of _double_taxation_between_the_russian_f
ederation_and_other_states (nara obpamenus: 16.03.2023)

Ormetum, uTo 15 MapTa ObUIO OOBSIBICHO O HAMEPEHHWH ACHOHCHUPOBATH coriauieHus Poccuiickoit ®enepanuu 00 M30ekKaHHHM TBOHHOTO
HAaJIOTOOOJIOXKECHHS C «HEAPY)XeCcTBeHHbIMM» cTpanamu. URL: https://www.kommersant.ru/doc/5875604 (nata obpamenus: 16.03.2023).
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BCEX JIBYXCTOPOHHHMX KOHBEHIIMH MexX1y rocyaapctBamu — wieHaMu ODCP, uctopuueckue npuMedyaHus U JTOKJIaabl,
KOTOPBIC CTAIM OCHOBOM JJIs TEX WIIM UHBIX GopmysupoBok. OOmuii 00beM BCeX MPHUIOKECHUN COCTABIAET Ooliee NBYX
ThICSIY cTpaHull. JTa mnybmukanuss ODCP ocraercs aBTOPUTETHBIM CPEACTBOM TOJKOBAHUS MEXKAYHAPOIHBIX
HAJIOTOBBIX COTJIAIICHHUH, WCIIONB3YEeTCS TOCYJapCTBAMH IIPH pa3pa0OTKe HOBBIX MEXKIYHAPOIHBIX COTJIAIICHHH,
HAITMOHAJIBHBIX HAJOTOBBIX aKTOB, a TAKXKE IPH PACCMOTPEHUH CHOpOBZO. Heo6xonmnmo ynoMsHyTs Takke THIOBYIO
koHBeHNU0 Opranuzannu O0bpeqnHeHHBX Hammii 00 n30exaHnu JBOWHOTO HAJIOTOOOIOKEHHS B OTHOIICHISIX MEXKITY
Pa3BUTHIMH U Pa3BUBAIOLTIMHUCS CTpaHaMI/I21, KOTOpasi B 3HAUUTENIFHON CTENIEHH coBmanaet ¢ Moaenpo ODCP.

Bo Berymiernn k Mogensrao# Korsernnu OOCP mMexayHapomHOe TBOWHOE HAaJOT000I0KEHHE OTIPENeNsIeTcs Kak
«IIPUMEHEHHE K OJHOMY OOBEKTY HAJIOTOOOJOKECHHS OJHOTO HAJIOTOILIATEIbIUKA CPABHUMBIX HAJIOTOB B JBYX (WM
6osee) rocynapcTBaxy». OcHoBHOE cojepkanue MoaensHol kouBeHIun ODCP npuBoautcs B rmaBax I1I-V, xotopsie
OTIPENICISIOT TPABUIIA PACIPEICICHUS HAJIOTOBOW FOPUCIUKIUYU JOTOBAPUBAIOIIMXCS TOCYJAPCTB MO OOJI0KECHUIO
HaJOrOM OIpENEJICHHBIX BUAOB J10XOA0OB (OT HEABIKMMOTO MMYILIECTBA, OT MPEANPUHUMATENLCKONH AESITeNbHOCTH,
JUBHJICHIIOB, IIPOIICHTOB, POSUITH M JIP.) U METOJIbI YCTPAHCHHSI TBOWHOTO HAJIOTOOOIOKCHUS.

[IpenxycmoTpeHO IBa BO3MOXHBIX METO/AA YCTpaHEHHs ABOHHOTO HajorooOmoxkeHus B cT. 23A u 23B: metonm
ocBobOXIeHus (aHrIL: exemption method) u kpeauTHslii (3a4eTHbI, BeiueTa) Meton (anri.: credit method). Tlepsarii
METOJ] IPEAyCMaTPHUBACT, YTO PE3UICHT OJHOTO IOTOBAPHBAIOIIETOCS TOCYAAapCTBa, MOMYYAIOIIHI JOXOMAbI, KOTOPHIC
oOmararoTcs B COOTBETCTBHH ¢ KOHBEHIEH B IPYroM JOTOBapHUBAIOIIEMCsl TOCYIapCTBE, OCBOOOXKIACTCS OT Hajora
B TOCYIapCTBE, TJIC OH SBISCTCS PE3UICHTOM.

3adeTHBIi METOJ MOJPa3yMeBaeT BHIYET HAJOra, YIUIAYEHHOTO B OJTHOM JOTOBapHUBAIOIIEMCS TOCYAapCTBE, U3
Hajora, KOTOpBIA MOJJIEKHUT yIjiaTe B JAPYroM JOTOBapUBAIOIIEMCSl TOCYAAapcTBE. B ciydyae mpuUMEHEHHUs: BTOPOTO
METOJla HaJOr MOXKET YIUIAYMBAaThCS B JBYX TOCYJapCTBaX, HO JBOWHOTO HAJOTOOOJ0KEHUS HE MPOHCXOINT,
MMOCKOJIBKY OJUH HAJOI' BBIUMTACTCSA M3 JAPYroro, TO €CTh NPOMCXOIUT CBOECOOpasHBbIN 3adeT. B cormameHusx
Poccuiickoii @enepanny UCIONb3YETCs 3a4€THBIH METOA, Oojee TOro, MMEHHO TAaKOW METOJ 10 YMOJYaHHUIO yKa3aH
B cT. 311 Hanorosoro Koznexca Poccuiickoit @enepannn «30exanne ABOHHOTO HAIOTOOOIOXKEHUD». TakuM 00pazom,
YIUTAYeHHBIH B WHOCTPAHHOM TOCYJapCTBE HAJOT BBIYMTACTCS M3 POCCHICKOTO Hajora Ha MPUOBUIb HE3aBHCHMO OT
HAJIMYHS COTJIAIICHHUS C TAKUM TOCYTapCTBOM.

CremyeT OTMETUTB, UTO B pamkax npoekta BEPS Owina pa3zpadotana MHOTOCTOPOHHSISI KOHBEHIIUS 110 BHITIOJTHEHUIO
Mep, OTHOCSIIAXCS K HAJIOTOBBIM COTJIANICHUSAM, B HENSAX MPOTHBOACUCTBHUS Pa3MBIBAHHIO HAJOTOBOW 0a3bl M BBIBOAY
npubsUTH M3-1ox Hamoroo6moxenus (Multilateral Instrument win MLI)?2. YVaacTHHKAME KOHBEHIMH B HACTOSIICE
Bpems saBisitoTcs 100 ropucaukinuid. JJaHHBI JOKYMEHT MpeAcTaBisieT cO00H YHUKaIbHBIM MEXIyHAPOIHBIN JJOTOBOD,
KOTOPBIIi BHOCHT W3MEHECHUS B THICSYM JABYCTOPOHHHMX COTJIAIICHHH 00 H30€XKaHWW JBOMHOTO HAJOTOOOIOKCHUS
C IEJIBI0 MPEIOTBPATUTH 3JIOYHOTPEOSICHHUS TOJO0KECHUSAMH JaHHBIX COMNIANIeHHH. ['ocymapcTBa — yYaCTHHKH
KoHBeHIIMM yKa3pIBalOT, Kakue W3 ToJokeHud KOHBEHIIMM OHHM COOMpAIOTCS HMCIOJIb30BaTh B JIBYXCTOPOHHHUX
OTHOIICHHUAX. B cilyyae COBMAJCHWs IMO3UIMHA CTOPOH COOTBETCTBYIOIIEE IBYCTOPOHHEE COTJIAIICHUE CUHUTACTCS
HM3MEHEHHBIM B pefakuuu MLI.

Bmopas cdepa oTHOmIEHWI TroCymapcTB, YperyJIHpOBaHHAs HOPMaMH MEXIYHAPOJHOTO TIpaBa, — 3TO 0OMeH
Hanoeosou ungopmayuei. B pamxax O9CP u Coseta EBponsl B 1988 rony 0puta paspadborana KoHBEHITNS 0 B3aMMHOM
aAMUHHUCTPATUBHOM NOMOLIM [0 HaJIOTOBBIM z[enaMzs. KonBeHIMI0O Ha CEromHAIIHUNA JeHb mnoanucaid 146
mpncumcumﬁ“, B ToM umcie Bce uineHsl ODCP, cTpaHbl BPUKC?®, a Takxe MPaKTUYECKH BCE TOCYAapCTBa U
TEPPUTOPUH, TIPEIOCTABISABIINE B TEYCHHE MHOTHX JIET HAJOTOBBIE yOexwuIma Juis Ou3Heca, B TOM uucie benus,
Bpuranckue Buprunckume octpoBa, Ceitmensl u ap. KoHBeHIMS mpeaycMaTpUBaeT COTPYAHUYECTBO KOMIIETEHTHBIX
OpraHOB TOCYAapCTB-YYaCTHHKOB B OOMeHe WHQopMaIuei, BKJIIOYas MNPOBEJCHHE OIHOBPEMEHHBIX HAJIOTOBBIX
MPOBEPOK M ydYacTHE B HAJIOTOBBIX MPOBEPKax 3a TPaHHUIEH, MOMOIIM BO B3BICKAHMHM HAJIOTOB W B HANpaBICHUH
JOKyMeHTOB (1. 2 cT. 1), mpeaycMoTpeH He ToJIbko 0OMeH MH(popMalueld 1o 3amnpocy (CT. 5), HO U aBTOMaTH4YECKUH

2 3neck u ke cM.: Llymunos B. M., JTudmmr U. M. Meacoynapoonoe gunarncosoe npaso: yuebnux. 3-e uso., nepepab. u don. M. : KOCTULIHS,

2018. C. 229-235.

CwMm. Teker TumnoBoit kouBeHmu Ha caiite OOH.

URL: https://un.org/esa/ffd/wp-content/uploads/2014/09/UN_Model_2011_UpdateRu.pdf (zata o6parmenus: 16.03.2023).

Cwm. rtekcr Komsenmmu ma caiite ODCP. URL: https://www.oecd.org/tax/treaties/multilateral-convention-to-implement-tax-trea-ty-related-
measures-to-prevent-beps.htm (nara obpamenus: 16.03.2023); Poccuiickass ®@exeparmst npucoenuHmiach k Kouseniuu 7 uronst 2017 rona,
KonBenuust parudunmpoBana @denepanbHpiM 3akoHOM oT 1 mas 2019 roma Ne 79-®3 ¢ oroBopkamu u 3asBieHusimu // CoOpanue
3akoHogarenscTBa PD. 6 mast 2019 roma. Ne 18. Crt. 2203.

Cwm. Teker Ha caiite OOCP. URL: http://www.oecd.org/ctp/exchange-of-tax-information/convention-on-mutual-administrative-assistance-in-tax-
matters.htm (garta o6pamenns: 16.03.2023).

Cwm. cratyc Komenmum Ha caiite ODCP. URL: https://www.oecd.org/ctp/exchange-of-tax-information/Status_of_convention.pdf (mara
obpamtenus: 16.03.2023).

Poccuiickass @eneparust noanucana Kousenuro 3 HosOps 2011 roga u patudunuposana ee denepanbHbM 3aKOHOM OT 4 HOs0ps 2014 ronma
Ne 325-®3 // Cobpanue 3akoHoparensctBa PO. 10 HOs0ps 2014 roga. Ne 45. Cr. 6135.
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obmeH uHpopmarmed (ct. 6). [y obecniedenust aBromarndeckoro oomena unpopmanuein OOCP paspaborana nsa
TUIOBBIX MHOTOCTOPOHHUX COIJIALIEHUS MEXAY KOMIIETEHTHBIMH OpraHaMH MO OOMEHY OTYeTaMH KOMIaHWH
0 IeATENPHOCTH B HECKONBKHX cTpaHax (amrs: Country-by-Country Report)® u mo obmeny mudopmarmeii
0 (UHAHCOBBIX cueTax”.

Tpemve HampaBleHHE MEXIYHAPOAHOTO COTPYAHMYECTBA B c(epe HAIOTOOONIOKEHUS — 3TO 2ApMOHU3AYUSA
HAYUOHANbHBIX NPABOBLIX CUCMEM 6 HACMU HAN0200010JCeHus TIOCPEICTBOM BBIPAOOTKM PEKOMEHIAIMH B paMKax
pabounx rpymn u komuteToB OOCP. Takue peKoMEHAAIMH MOTYT HOAKPEIIISITECS PE3OIIOLISIMH CaMMHUTOB «["pyTIIb
T» u «'pymnsr 20». Kak yke yka3plBaJOCh, CETOAHS IOYTH BCE TaKWE PEKOMECHIALIUH COOPaHBI IOJ «30HTHKOM)
mpoekta ‘Addressing BEPS’. 3tor mnpoekt odopmieH B Bume jgokymenta ODCP, koTopelii 00BEAMHSCT
ISITHA/IIATH HANPaBJIEHUH cOTpyAHMYecTBa (OHM MUMEHYIOTCS «JleHCTBUSAMM»), B YacTHOCTH LU(POBHIE KOMITaHHH,
HaJIOT000JIOKEHUE KOHTPOJIMPYEMBIX WHOCTPAHHBIX KOMITAHHMH, MPEJOTBPAICHUUE 3JI0YNOTPEOICHUH MOJIOKESHUSIMHU
HaJIOTOBBIX COTJIALIICHUH, TpaHC(hepTHOE LIeHO00pa3oBaHue.

Tak, Hanpumep, B pamkax Tpersero JleWictBus BEPS BeipaboTaHel pekoMeHJAIMM IO TapMOHMU3ALUU
HAIIMOHAJNBHBIX ~ HOPM, KAacaloOMIMXCs KOHTpONHpyeMbIXx HHOCTpaHHbIX kommanumit (KHK). Ot HOpMEI
MIPEeAYCMaTPUBAIOT O0S3aHHOCTh BIIAJCIOMINX 3apyOCKHBIMM HHU3KOHAJIOTOBBIMH KOMITAaHWSMH HAalMOHAIBHBIX JIHI(-
PE3UICHTOB YIUIAUWBaTh HAJOT C HEPACNpE[eNCHHOW TpHOBUIM TaKMX KOMIIAHMA B CTpaHe pE3WICHTCTBA.
B Poccuiickoit ®enepammu B Hoss0pe 2014 roma Opur mpuHAT (enepanbHBIA 3aKOH O BHECCHHHM W3MCHCHUI
B HasoroBelif Kogekce, KOTOPHII peIycMOTpeN AeTalbHbIE MPaBmiIa 00 yBEAOMIICHUH HAJIOTOBBIX OPTaHOB 00 y4acTHH
POCCHHCKHMX PE3UJCHTOB B MHOCTPAHHBIX KOMIIAHHSX, O MOPSIKE MCUUCICHUS HAJIOTa ¢ HEepaclpelelieHHOW TpHObLIN
KOHTPOJHPYEMBIX MHOCTPAHHBIX KOMIIAHHUH, O MPEeIOCTaBICHUU B POCCUICKHE HAJOTOBBIE OPraHbl OTYETHOCTU TaKUX
xommanuii u 1. 1.°° Takum o6pasom, cooTBercTBylomme pexoMenmamun ODCP  GBUIM  MMIUIEMEHTHPOBAHBI
B POCCHHCKYIO PABOBYIO CUCTEMY.

Pekomenmauu mo TpaHcdepTHOMY IieHOOOpa3zoBanuto ([eiictBus 8—10 mpoekta BEPS) mpemycmatpusaror
TOPSIIOK TIPIMEHEHUS HAJIOTOBBIX NMPABWJI K ONEPAMsIM BHYTPH MHOTOHAIIMOHAIBHBIX NPEANPUSITHN IS TOTO, YTOOBI
UCKJIIOYNTH BO3MOKHOE MAHHITYJHPOBAHHWE LIEHAMH IS BBIBOJA NMPHOBUIN B HU3KOHAJIOTOBBIC IOPHCAUKINH. CMBICI
pexomernmanuii ODCP 3aximovaercss B TOM, YTO IS EJIeH HaJoroo0JI0KEHHS IIeHa CICNIKH JOJDKHA MePeCUUTHIBATHCS
HICXOJISl M3 CIIPABELTHBON PHIHOUHOM IeHBI>. JIaHHBIC PEKOMEHIAMH ObLIM TAKKE HMIUIEMEHTHPOBAHEI B IPABOBYIO
CUCTEMY Pocenn™.

Yemesepmoe HampaBlleHHE MEXIYHApOJHOIO COTPYAHHYECTBA B HAJIOTOBOH chepe — 3T0 ycmanoenenue npagun
HANO200010J4CeHUs 8 UHMEZPAYUOHHBIX 00beduHeHuax eocyoapcma. I1oTpeOHOCTH CO3aHUS €AMHOTO PhIHKA B TaKHX
00BEIMHEHUAX MPEANOIAraloT rapMOHH3AIIMIO HAJIOTOBBIX 3aKOHOB, a TAK)KE CO3/1aHHe PEeXKUMa HEIMCKPUMHUHALIAY IS
JIUI, TPOUCXOASIINX M3 TOCYNapCTB-YYACTHUKOB. DTH IEJN JTOCTUTAIOTCS MOCPEACTBOM NPUHATHSA IPABOBBIX aKTOB
OopraHaMy ¥ HWHCTUTYTaMHM WHTETPALMOHHBIX OOBEIMHEHHH, a TaKke IyTeM TOJKOBaHHMS HOPM MEXIyHapOIHBIX
JIOTOBOPOB, YUPEKAAIOIINX HHTETPALIIOHHBIE 00 BEIMHEHHS], UX CyJaMU.

Tak, B EC Bompocsl HanmoroBoil mpobOinemaTuku oTpaxkeHel B cT. 110—113 JloroBopa o QyHKIMOHHPOBaHUU
EBponeiickoro coo3a® (mamee — JIDEC), B psane IUPEKTHB H pGFHaMCHTOBSZ. Cr. 110 OAPEC 3anpeuiaer
rocyfapcTBaM-wieHaM «o0jaraTb mpamo WIM KOC6eHHO TPOINYKLHIO JAPYTHX TOCYJapCTB-WICHOB .JH00bIMU
BHYTPEHHUMH HAJOTAMH 1700020 610a, KOTOpPbIe OBl MPEBBIIIANTN HAJIOTH, KOTOPBIMU APAMO Ul KOC8eHHO olnaraercs
CcX00Has HaIMOHAJbHAS TPOLYKIMs» (KypcuB Mmou. — /. JI). Bropas dacte cr. 110 kacaercs uenu BBEISHH
BHYTPEHHHX HAJIOTOB: TOCYAApCTBA-WICHBI HE MOTYT «00jaraTh JIFOOBIMH IMPOAYKIHIO IPYTHUX TOCYAApCTB-UICHOB
BHYTPEHHNMH HAJIOTaMH, KOTOPBIE IO CBOEH MPHUPOAE MOTYT OOecledyMBaTh KOCBEHHYIO 3alIUTy APYrod (TO ecTh

% Multilateral competent authority agreement on the exchange of country-by-country reports. URL: https://www.oecd.org/tax/automatic-

exchange/about-automatic-exchange/cbc-mcaa.pdf (gata obpamenus: 16.03.2023).

Multilateral competent authority agreement on automatic exchange of financial account information URL: https://www.oecd.org/tax/automatic-
exchange/international-framework-for-the-crs/multilateral-competent-authority-agreement.pdf (zara o6pamenus: 16.03.2023).

®DenepanbHblil 3akoH 0T 24 HOst0pst 2014 roma Ne 376-D3 «O BHeceHHM M3MEHEHHH B YacTH NEPBYIO U BTopyto HamoroBoro koaekca Poccuiickoit
(I)ez]epauml (B YaCTH HAJIOr000JIOKEHHS l'[pI/IGLU'II/I KOHTPOJIMPYEMBIX WHOCTPAHHBIX KOMITAaHUHA W J0XOI0B MHOCTPAHHBIX opraHmaunﬁ)» //
Cobpanue 3akoHozmatenbeTBa PD. 1 nexabps 2014 roma. Ne 48. Ct. 6657.

CwMm. PykoBoacteo OOCP no tpaHchepTHOMY 1IeHOOOPa30BaHHIO [UISi MHOTOHAIIMOHANBHBIX TPEIIPHATHIA ¥ HAIOTOBBIX aaMuHucTparmid: URL:
https://read.oecd-ilibrary.org/taxation/oecd-transfer-pricing-guidelines-for-multinational-enterprises-and-tax-administrations-2017_tpg-2017-
en#pagel (nara obpauenns: 16.03.2023).

®Oenepanbhblil 3akoH 0T 18 utons 2011 roga Ne 227-03 «O BHeceHHH U3MEHEHUH B OT/EIbHBIC 3aKOHOAATENbHbIE akThl Poccuiickoit denepanuu
B CBSI3U C COBEPIICHCTBOBAHMEM IPUHIUIIOB ONpEeeHHs LeH Ui 1eneil Hanoroobnoxenus» // Cobpanue 3akoHoaaTenbcTBa PO. 25 mrons
2011 roma. Ne 30 (u. 1). Cr. 4575. B Hanoroserit konekc BBeneH Pasnen V.1, mocBsimieHHbIH HAaIOrOBOMY KOHTPOIIO B CBS3H C COBEPIICHHEM
CICJIOK MEXKIY B3aUMO3aBUCUMBIMU JIMITAMH.

The Treaty on European Union and the Treaty on the Functioning of the European Union. Consolidated versions 2016 // OJ C 202, 7.6.2016.
P. 1-388.

3necs u ganee oM.: Jlupmmn V. M. Meowcoynapoonoe gunancogoe npaso u npaso Esponeiickozo coiosa: e3aumoodeiicmeue u 63aumMoiusHue:
monozpagus. M. : FOctammudopm, 2020. C. 271-278.
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OTEYECTBEHHOH) npoyKuum». DOpMYyIMpPOBKM 3TOH CTaThbM, B YAaCTHOCTH JBa pa3a YNOTpeOJCHHbIE B OJHOM
NIPEATIOKEHUN CJIOBA «IIPSIMO MIJIM KOCBEHHO» U «II000i», SIPKO JEMOHCTPUPYIOT HamepeHue aBTopoB Tekcta JDEC
UCKJIIOYNTH BO3MOKHOCTH HCIIOJIBb30BaHUSI BCSAKOTO 00S3aTENbHOTO IUIaTeXa, B TOM YHCIE TNPSIMBIX U KOCBEHHBIX
HaJlOTOB, [UIl JAWCKPUMHHAIWMK TPOAYKIMH JAPYTHX TocyAapcTB-wieHOB. (OdYeBHAHA peuennus I0aX0na
ucnons3oBanHorO cT. III TATT-47, K0TOpas yKa3bIBaeT, UTO «BHYTPEHHUE HAJIOTH U IpyTHe BHYTPEHHHE COOPEHL... HE
JOJDKHBI TIPIMEHATHCSI K UMITIOPTHPOBAHHBIM WJIM OTEYECTBEHHBIM TOBapaM TaKMM 00pa3oM, YTOOBI CO3aBaTh 3AIIUTY
JUIL OT€YECTBEHHOTO MPOM3BOJICTBA». 3amMeTnM, uTo popmymupoBku ['ATT-47 mmmpe, MOCKOIBKY TOBOPAT HE TOIBKO
0 BBEICHHH, HO ¥ O IPUMECHEHHUHU HAJIOTOB, & TAK)XK€ HE TOJIBKO 00 00JI0KEHHH MMIOPTHPYEMBIX, HO H OT€YECTBEHHBIX
TOBapoB. 3aMeTUM, UYTO LENbIO BBeAEHHUS HOpPM o HajmoroobnoxeHuun B HDEC sBisercs co3naHHe BHYTPEHHETO
(eauHOTO, OOIIIET0) PHIHKA Ha TEPPUTOPUH €BPOIEHCKOT0 MHTEIPAlMOHHOT0 00pa30BaHus, I0O9TOMY COOTBETCTBYIOIIE
HOPMBI CIIPaBe/JIMBO pacCMaTpUBaTh U B paMKax IpaBa BHyTpeHHero pbiHka EC.

JloroBop o EBpasmiickoM 5KOHOMHYECKOM cO03e¢> comepkurT Tpu crathi (71-73), mpemycMaTpHBaromue
MIPUHIOUIBI HAJIOTOBOTO B3aMMOJEHCTBHS TOCYJapCTB-WICHOB, NMPHUHIMIIBI B3MMAaHHUS KOCBEHHBIX HAJIOTOB W MOPSIOK
HAJIOTOOOJIOKEHHUA J0X0HoB ¢u3mdeckux jum. Kpome toro, x [loroBopy mpuioxen I[Ipotokom Ne 18 o mopsiake
B3MMaHHUS KOCBEHHBIX HajoroB. B ommume ot EC TOBapbl, BBO3UMBIE C TEPPUTOPHH OJHOTO TOCydapcTBa-djcHa Ha
TEPPUTOPHIO Jpyroro rocyaapcrBa-wieHa EADC, o6maraioTcss KOCBEHHBIMH HAaJIOTaMd 110 TPHHIMILY CTPaHBI
HazHayeHus (m. 1 ct. 71 JloroBopa). DTO 3HAUMT, YTO MpoOJa)xa TOBAapOB B JAPYrylo cTpany — uieH Coro3a He
obmnaraercss HJIC u akumzamu y npopnasua (nmo H/IC npumensieTcst HyneBas CTaBKa), a MMOKyNaTelb HPU MOIYyYEHUH
toBapa miuatut H/IC u akum3sl B OMOJDKET CBOEro rocyaapcTBa. Bmecte ¢ TeM B KadecTBE OOIIEro IpaBHIia
YCTaHaBJIMBACTCA HaL[HOHaHLHLIﬁ PEXKUM B OTHOUICHHU pCaIU3allii aHAJOTHYHBIX TOBApPOB JAPYTIUX TIOCYyJdapCTB-
YJICHOB NPH TeX )K€ 00CTOATENLCTBaX. B wacTu HaymorooGnoxeHus ¢uindeckux i JJoroBop ycraHaBIMBaeT HOPMY
NPSMOTO AEHCTBHUS, INPEIyCMAaTPUBAIONIYI0 BO3MOXKHOCTh NPHUMEHEHHS OJHHUM TOCYJapCTBOM-WICHOM K JOXOAaM
PE3HICHTOB JpPYroro ToOCyAapcTBa-djeHa, paboTaromero 1o HaiMy, HAJIOTOBYIO CTaBKYy, IPEIyCMOTPEHHYIO
JUTSL HAJIOTOBBIX PE3UACHTOB IIEPBOTO rocynapcTBa-uieHa. Tak, Hanpumep, B Poccuiickoit deneparun 11t pe3uICHTOB
[0 HAJIOTy Ha OXOIBI (PM3MUYCCKUX JIMII YCTaHOBJIEHa cTaBKa B pasmepe 13 % (15 % mnms moxomoB, MpeBHIMAIOMIAX
5 MuiH pyOnelt B ron), a He Ui Hepe3uaeHToB — craBka 30 %. OxgHako B cwly ykasaHHOM HopMel JloroBopa s
pe3uneHToB rocyaapcte — wieHoB EADC, pabotaromux B Poccwiickoit ®enmepaiiui, ¢ MepBOro mgHsS OyaeT
neiicTBoBaTh cTaBka B pazmepe 13 (15), a ve 30 %.

BepHeMcs K pacCMOTPEHHIO HAJIOTOBBIX MonokeHui mpaBoBoit cuctemsl EC. Cr. 113 IDEC mo3Bomsier CoBery
€IMHOTIIaCHBIM PEIICHHEM T'apMOHHM3MPOBAaTh OOOPOTHHIE HAJOTH, aKIW3bl M APYTHe BHIBI KOCBEHHBIX HAJOTOB, HO
YCTaHABIMBACT MPEAENIbl TaKOH TIapMOHM3AIMM: «...HACKOJBKO 3TO HEOOXOIMMO IUIsi OOecredeHHs CO3JaHus U
(YHKIIMOHNPOBAaHUSI BHYTPEHHETO PBIHKA M C IIEJbI0 M30eKaTh MCKaKeHWH KOHKypeHLMH». TakuMm oOpa3om, MpsiMo
npeaycMorpeHo npaBo EC rapMoHM3MpoBath (TO €CTh M3AaBaTh JUPEKTUBBI) TOJIBKO 3aKOHOJATENBCTBO TOCYJapCTB-
YWICHOB O KOCBEHHOM HAaJIOTOOOJIOKEHHH. DTO TPaBO OBUIO PEaM30BaHO B HECKOJBKUX AWPEKTHBAX, B YACTHOCTH
B lupektuBe Cometra 2006/112/EC 00 o0mieil cucrteMe HAIOTOOOI0KEHHUS HAC*. EBpomnetickuii CoBeT MOXeET
MPUHATH PCUHICHUEC, YITOJIHOMOYUBAIOIICE Coset [[eﬁCTBOBaTb B JaHHOM CJ1y4yae KBaJ’II/I(bI/IHI/IpOBaHHI)IM OOJIBIIIMHCTBOM
TOJIOCOB Ha OCHOBaHWHU HOpMBI cT. 48 (7) JDEC, spmsromueiics «mocturom» (dp.: passerelle clause). BosmoxuocTs
HCITIOIb30BaHUS JTAHHOW HOPMBI B chepe HAIOroo00KeHus Obliia Moq4epkHyTa B gokiagae Komuccuu ot 2018 rona®.
B EBpa3suiickoM 3KOHOMHYECKOM COr03¢ J[OroBop mpsMo HE MpeaycMaTpUBacT KoMIeTeHIMH opranoB Coro3a B cdepe
HaJIOT000JIOKEHUS, OJJHAKO HEOOXOANMOCTh TapMOHHM3aIMH 3aKOHOJIATEIECTBA B OTHOIIEHHH HAJIOTOB, OKa3bIBAIOIINX
BJIMSIHUE Ha B3aUMHYIO TOPTOBIIIO, MoA4YepkHyTa B Jlorosope (. 2 ct. 71).

[Mpsimoe HanorooGnoxxenne B EC B 0CHOBHOM IIPO/IOIDKAET OCYIIECTBISITHCS HA YPOBHE TOCY1apCTB-WICHOB. TeM He
MeHee B CITydasx, KOTAa MPSIMOE HAIOT000I0KEH e BIHIeT Ha 3 deKTHBHOE (YHKIMOHUPOBAHNE BHYTPEHHETO PHIHKA,
EC 3akpermn 3a co0oif mpaBO 3aHMMAaTHCS 3aKOHOTBOPYECTBOM B (DOPMENPUHATHS TUPEKTHB B COOTBETCTBYIOIINX
chepax, KOUX HA CETOMHANTHUHN JIEHb TPHU:

1) HanmorooGioXeHHe Oomepanuii MeXIy MaTepHHCKHMH W Jo4YepHHMH kommanusmu (dupextuBa 2011/96/EU
B peaakuuu ot 2014 rozxa)%;

2) HanorooGoXKeH e CIusHIiT 1 pasaenennii (Jupextisa 2009/133/EC B penakimu ot 2013 roga)®’;

¥ Torosop o EBpasuiickoM skoHOMIUYecKoM cotose (IToamucan B T. Actane 29 mas 2014 roma). URL: https:/docs.eaeunion.org/ru-ru.

#  Council Directive 2006/112/EC of 28 November 2006 on the common system of value added tax // OJ L 347, 11.12.2006. P. 1-118.

% Cwm. caiir Komuccnu. URL: https://ec.europa.eu/commission/priorities/state-union-speeches/state-union-2018_en (nara o6paienus: 16.03.2023).

% Council Directive 2011/96/EU of 30 November 2011 on the common system of taxation applicable in the case of parent companies and
subsidiaries of different Member States // OJ L 345, 29.12.2011. P. 8-16.

42


https://docs.eaeunion.org/ru-ru
https://ec.europa.eu/commission/priorities/state-union-speeches/state-union-2018_en

3) HAMOr0OG/IOKEHH S IPOLECHTOB H POSUITH MEXKLY 3aBHCHMBIME KoMmanusamu ([upexrusa 2003/49/EC)%,

[lenpro mepBOW AMPEKTHBBI SBISIETCS OCBOOOKAEHHWE OT HAJIOTOOOJIOKECHUS! IUBHICHIOB, PACHPENENIAEMbBIX OT
JoYepHeH K MaTepUHCKOW KOMIIAHWUH, M YCTpPAaHEHHE ABOHHOTO HAJIOTOOOI0KEHNS Ha YPOBHE MaTEPHHCKON KOMIIAHHH.
Lens BTOpOW W TpeThe — YyCTpaHEHHWE NPENATCTBHN A CBOOOAHOTO ABIXKeHMs KamuTama. B EADC mpsmoe
HaJIOTOOOJIOKEHHUE TIOJIHOCTBIO HAXOJUTCS B KOMIIETCHIIMH TOCYJapCTB-4JICHOB, 32 paMKaMH cucTeMbl mpasa Coroza
JEHCTBYIOT HECKOJIBKO JBYCTOPOHHHX JIOTOBOPOB 00 M30€KaHNH IBOWHOTO HAJIOTOOOIOKEHUS MEXLy TOCYAapCTBAMU -
ateHaMu.

Oco0oro BHUMaHUs 3aciIy)XKMBaeT MpodiIeMaTuka aAMUHHCTPATUBHOIO COTPYJHUYECTBA HAIOTOBBIX OPraHOB NPHU
nposeznernn mposepok B EC (Permament 1798/2003% u neiictByrommii B Hactosmee Bpems Permament 904/2010%%),
B oOMene mubopmarmeii (Iupextnsa 2011/16/EU B pemaxumu 2016 toma®®) n Bssickanmm Hamoros (JlupexTiBa
2010/24/EU*). Jlupexrna 06 oGMeHe nHbOpMAIHeii GblTa IPH3BAHA 00ECIICINTh SIMHO0OPA3HOE YIACTHE FOCYAAPCTB
— ureHoB EC B obmeHe wmHQopmamumei, mpexycMoTpeHHOH MHoroctoponHeil konBeHmueir OOCP o B3anmHOMI
a/IMMHHCTPATHBHOMN MOMOIIIH 110 HAOTOBBIM Ae1am’,

B cdepe nzbexanust TBOHHOTO HAJIOrOOOJIOKEHUSI OTCYTCTBYET NpaBoBoii akT EC M MHOTOCTOPOHHUIT 10TOBOP,
HaJlaralolMi  Ha  TOCyIapcTBa-wieHbl  oOuiee  00s3aTeNbCTBO — YCTPAHATh — JBOMHOE  HallOroo0JIOXKEHHE,
a cooTBeTCTRYIOMIEe mpetoxkenne Komucenn 1976 roga ue 6bu10 npuusto”. He 661 MpuHAT U Hekuit 06mmit s EC
aHasior MogenbHol koHBeHIMH ODCP o Hamorax Ha 10XOJ W KamuTaj, HecMOTps Ha To uro Komuccus npunarana
COOTBETCTBYIOIINE YCHIIUS, OTMedasi B pabounx NOKyMEHTaX pa3jMyarolfecs MmojokeHus koHseHImH (B 2005 romy
skcnepTsl Komuccun 6onee 300 meifcTByrommx KOHBEHIMA™) 1 Bpel, KOTOPBII OHU HAHOCAT (PYHKIIMOHHUPOBAHHIO
BHYTPEHHETO PHIHKA, a TAKIKE MPOTHBOPEUHE MOJIOXKEHHIl STHX KOHBeHIHiT npaBy Coro3a®’.

Bzaumopneiicteue CollJIH u mpaBa EC He pa3 paccmarpuBanock Komuccueit u Cynom EBpomeiickoro corosa
(manee — Cyn). C omnoii croponbi, CoM/IH pacnpocTpaHstoTCs Ha MNPsSIMOE HAJIOTOOOJIOKCHHE, BO3MOXKHOCTH
rapMOHHM3AIIMM KOTOPOTO SIBHO HE 3akperuieHa 3a uHcturyramu EC, ¢ Jpyroil CTOpOHBI, pa3iMyus B PEKUMAX
HaHOFOO6HO)KeHI/IH B 3aBHUCUMOCTH OT I'paXXAaHCTBa WIM PE3UACHTCTBA HAIIMOHAJIBHBIX JIUIl SABJIACTCA OYCBHUIHBIM
TpEnsTCTBHEM [Uls (YHKIHOHHPOBAHHS BHYTPEHHETO PhIHKA'®. Dta GaszoBas mpoGieMa IBOIHOIO HAIOTOOGIOKEHHUS
BEC Obma wactnuno pemeHa CynoM co CCBUIKOH Ha OOS3aHHOCTh TOCYAApCTB-WICHOB OCYIIECTBIATH CBOU
MIOJIHOMOYHSI B COOTBETCTBUU C IPaBOM Coo6mecrsa®. B ciaydasx ecnu BeiaenctBue npumenenus CoUIH wnm

¥ Council Directive 2009/133/EC of 19 October 2009 on the common system of taxation applicable to mergers, divisions, partial divisions,

transfers of assets and exchanges of shares concerning companies of different Member States and to the transfer of the registered office of an SE
or SCE between Member States // OJ L 310, 25.11.2009. P. 34-46.

Council Directive 2003/49/EC of 3 June 2003 on a common system of taxation applicable to interest and royalty payments made between
associated companies of different Member States // OJ L 157, 26.6.2003. P. 49-54.

B wacraocTn, Cornmamenue Mmexny IlpaBurensctBom P® u IlpaButensctBom PecryOmmkum Apmenus ot 28 nekabpst 1996 roma (penm. ot
24 oxts6ps 2011 roma) «O0 ycTpaHeHHH IBOIHOTO HAJIOTOOOIOXKEHHUS Ha JOXOABI M UMymiecTBo»; Cornamrenne Mexay [IpasurensctBom PO u
IpaBurenscrBom PecnyOnuku Benapych ot 21 anpens 1995 roga «O0 u3dexaHuu ABOWHOTO HAJIOTOOOI0KEHUS M MPEIOTBPAILCHUN YKIOHEHUS
OT ymaThl HAaJOrOB B OTHONICHHM HAJOTOB Ha JOXOABI WM uMymecTBo»; Komsenums wmexny IlpasurensctBom P® u IlpaBuTenscTBOM
Pecrryomikn Kasaxcran ot 18 okta6ps 1996 roga «O6 ycTpaHeHHH JBOHHOTO HAJIOTOOOJOKEHUS M MPEIOTBPANICHNN YKIOHEHHUS OT YIUIaThl
HAJIOTOB Ha JIOXOJ U KanuTai»; Cornamenne Mexay [IpaBurenscrBom PO u [IpaButensctBom Kuprusckoit Pecry6muku ot 13 siHBaps 1999 roga
«O0 M30exaHNH JIBOHHOTO HAJIOTOOOIOKEHNS U TIPEIOTBPAIIEHNHN YKIOHEHHS OT YIUIAThl HAJIOTOB Ha JOXOIBD».

CMm. TEKCTBI COTJIAlICHUH Ha caiite Munduna Poccun. URL: https://minfin.gov.ru/ru/document?id_4=124786-
spisok_mezhdunarodnykh_dogovorov_ob_izbezhanii_dvoinogo_nalogooblozheniya_mezhdu_rossiiskoi_federatsiei_i_drugimi_gosudarstvami_li

st_of the_tax_agreements_for_the_avoidance_of_double_taxation_between_the_russian_federation_and_other_stateS (mata obparreHus:
16.03.2023).

Council Regulation (EC) No 1798/2003 of 7 October 2003 on administrative cooperation in the field of value added tax and repealing Regulation
(EEC) No 218/92 // OJ L 264, 15.10.2003. P. 1-11.

Council Regulation (EU) No 904/2010 of 7 October 2010 on administrative cooperation and combating fraud in the field of value added tax // OJ
L 268, 12.10.2010. P. 1-18.

Council Directive 2011/16/EU of 15 February 2011 on administrative cooperation in the field of taxation and repealing Directive 77/799/EEC //
OJL64,11.3.2011. P. 1-12.

Council Directive 2010/24/EU of 16 March 2010 concerning mutual assistance for the recovery of claims relating to taxes, duties and other
measures // OJ L 84, 31.3.2010. P. 1-12.

URL: http://www.oecd.org/tax/exchange-of-tax-information/convention-on-mutual-administrative-assistance-in-tax-matters.htm

(marta obpammenus: 16.03.2023).

URL: https://taxation-customs.ec.europa.eu/transfer-pricing-and-arbitration-convention_en (nara o6pamenus: 16.03.2023).

Ortuet o Betpeue akcmepToB «IIpaBo EC u Hanorossie qoroBopsy — EC Law and Tax Treaties. Workshop of experts. Working document. 5 July
2005. Ref.: TAXUD E1/FR DOC(05)2306, para 2. URL: https://taxation-customs.ec.europa.eu/system/files/2016-09/eclawtaxtreaties_en.pdf
(nata obpamienus: 16.03.2023).

EC Law and Tax Treaties. Workshop of experts. Working document. 5 July 2005, para 10. Cm. tax:ke: Communication from the Commission to
the Council, the European Parliament and the European Economic and Social Committee ‘Removing cross-border tax obstacles for EU citizens’.
COM(2010) 762 final. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52010DC0769 (mara obpamenus: 16.03.2023).
EC Law and Tax Treaties. Workshop of experts. Working document. 5 July 2005. Paras. 1-2.

B moknane uutupyrorest cnenyromue pemenns Cyna: Judgment of the Court of 14 February 1995, Case C-279/93 (Schumacker), point 21;
Judgment of 11 August 1995, Case C-80/94 (Wielockx), point 16; Judgment of 27 June 1996, Case C-107/94; (Asscher), point 36; Judgment of
15 May 1997, Case C-250/95 (Futura), point 19; Judgment of 28 April 1998, Case C-118/96 (Safir), point 21; Judgment of 16 July 1998, Case C-
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HUMIIJIEMEHTUPYIOLIIMX MX HAI[MOHAIBHBIX IPABOBBIX aKTOB HApYyLIAIOTCS HPUHLUIBI YUYPEAUTEIbHBIX JOrOBOPOB, TO
taxue COrAIICHHS K AKTHI JOJDKHBI ObITh H3MEHEHEI .

Crnenyer mpusHaTh, 4TO B cdepe MPAMOTr0 HAJIOTOOOJIOKEHHUS] HaJHAIMOHAIBHBIM MPaBONOPSAOK B HACTOSAIIEE
BpeMs HE CO3/laH, COOTBETCTBYIOIINE BONPOCH PETYJINPYIOTCS HA YPOBHE TOCYJapCTB-UICHOB, & YCTPAaHEHHUE ABOIHOTO
Hanmoroobnoxenuss B EC yperynmpoBaHO JBYXCTOPOHHHMH KOHBEHIMSIMH, KOTOpbIe pmomosHseT Hamorosas
Apburpaxuas konsermms 1990 roxa®™, moxnucanmas Bcemu wienamu EC u BetymuBmas B cimy B 1995 roxy.

OtaenbHOrO YHOMHMHAHHMS 3aciIyXUBaeT Takas cdepa Haiorooil komnerenunn EC, xak 0opbba ¢ mpuMeHEeHHEM
CXEM ITI0 3aKOHHOMY YXOJy OT YIUIaThl HaJoroB. J{JIs Takux NEWCTBUH NPUMEHSETCS TEPMUH «U30eKaHHE HaJOrOBY
(amrm.: tax avoidance) B TO Bpemsi Kak MPOTHUBOIPABHOE YMCHBLICHHWEC HAJIOTOBOW 6a3bl HJIM CyMMBI HAJIOTa
OIMCHIBACTCS TCPMUHOM «YKJIOHEHHE OT YIUIaThl Hamoros» (aHri.: tax evasion). B cdepe tax avoidance neiictByer
HupextuBa Cosera 2016/1164 ot 12 utons 2016 rona «O0 yCTaHOBIEHUH MPAaBUI B OTHOIICHUH MPAKTHK YKIOHCHHUS
OT YIIaThl HAJOTOB, KOTOPhIE HEMOCPEACTBEHHO BIHAIOT HA (YHKIIHOHHPOBAHME BHYTPEHHETO PHIHKAa» . (EHCTBYyeT
B penakumy  Jupektnser  2017/952%%). Ccbiika Ha BHYTPEHHHMT PHIHOK B HA3BAHWM JHPEKTHBHI HE CiydaifHa.
OcHoBaHMeM s ee W3JaHus crauu He HanoroBele mnojoxenus JHDPEC, a obmas cr. 115 o cOmmkennn
3aKOHOJATCJIbCTBA, HAACIAROIIasA Coser IIpaBOM NPUHUMATL AJUPCKTHUBBI HMCHHO [JIA O6eCHe‘-IeHI/IH CO3JaHusg U
(YHKIIMOHUPOBAHUS BHYTPEHHETO PHIHKA.

Cyn EADC ¢ MoMeHTa CBOETO yUpeXICHHS] OTMEYall B CBOMX PEIICHMAX, YTO HAJOroBas c(hepa HaxXOIWTCS BHE
komnereHIH opraHoB Coroza. Tak, HanpuMep, B pemieHny 1o ey Tapacuka ot 28 nexadps 2015 roga (aku3 B CBsI3H
C BBO30M TIpy3oBoro aBTomMoOwist) Cyx ykaszad, 4TO yCTaHOBJICHHWE IEPEYHS ITOJAKIM3HBIX TOBAPOB HE BXOJIIIO
B KOMIIETCHINIO TaMOXXEHHOTO C€OI03a, B HACTOSIIEe BpeMsl HEe BXOIUT B KommeTeHImio Coioza u sBISIETCS
HMCKITIOUNTEILHBIM TIPAaBOM rocynapcTa-unena’ . Kax ykasan Cyx B gene OOO «CeBlam», pelicHHe 0 KOTOPOMY
6put0 mpuHATO 7 ampens 2016 roma (HIAC B cBsA3M ¢ BBO30M KOPMOBOM 00aBKH), MOPSIOK peald3alliu
HalMOHAJBHOI'O HOPMATHUBHO-IIPABOBOI'0 aKTa O MNPCAOCTABJICHUHU JIbI'OTBI HAaXOAUTCSA B GGSYCHOBHOﬁ KOMIICTCHII U
rOCy/IapCTBa, PeaM3yIOIIEro 3TOT aKT, NOATOMY IpaBa, MPEJIOCTaBJICHHbIE HAIIMOHAIBHBIM 3aKOHOJATEILCTBOM, HE
MOTYT GbITh 3aIlHIICHb HAHALMOHATHHBIM HHTEIPAIIHOHHBIM paBoM . OfHaKo B okTsAOpe 2022 rofa 6bUIO IPHHATO
HepBoe KOHCYJIbTaTUBHOE 3aKJIIOUCHUE, IIOJHOCTBIO MOCBAIIeHHOe HanoraM. Cya ucTonkosan moiioxeHue JloroBopa
00 ocBoboxaennu or HJC ToBapoB, BBO3UMBIX JUIS HYXX[ TOCTOSIHHBIX HPEICTABUTEIHCTB KaK OXBaTHIBAIOLIEE U TE
CIlygaH, KOTJa TOBap BBOBUTCS JUIsi mepemponaxu . Cyx Cleman BaKHBIA BBIBOA O TOM, YTO XOTS BOIPOCHI
HaJIOTOOOJIOKEHUSI W OTHECEHbl K KOMIIETEHIIMH TOCYAAapCTB-WICHOB, WX MOJHOMOYMS B 3TOH cdepe orpaHnueHsl
npaBoM Co103a, B YaCTHOCTH NPHHIUIIOM HEJUCKPHUMHUHAIMH. OTOT NPUHLIHUI HEJUCKPHUMHUHALMHM HCXOAWT U3
HEOOXOANMOCTH CO3JaHUs PaBHBIX YCJIOBHMH JJIsI CBOOOJHOM KOHKYPEHIIMH TOBApOB M YCIIYT HE3aBUCHMO OT CTPaHEI
MPOU3BOACTBA, 3aKPCIIIACT OCHOBBI CHpaBeI[J'II/IBOI\/'I TOPTOBJIM MW HAXOAUTCA BO B3aUMOCBA3U C IPUHIUIIOM
noGpocoBecTHOi KoHKypeHimn~ . Takum o6pasoM, Cym EADC BIepBbe peann3oBan CBOK KOHCYIbTATHBHYIO
IOPHC/IMKIMIO B HAJIOTOBOII cdepe M crenan BoIBOA 0 Hanmuunu y Coro3a KOMIIETEHIIMH B HAJIOTOBO# cdepe.

264/96 (1.C.1.), point 19. TTonmHyro KoJuTeKIMIO TOXOOHBIX pemeHuit cM. B: llaria Panzeri Tax Treaties versus EU Law: Which Should Prevail?
European Taxation April 2021, note 8 at 148.

B noxnaze uutupyrotest ciaenyrornue pemmenns Cyna: Judgment of 23 September 2003, Case C-58/01 (Océ Van der Grinten), point 54; Judgment
of 12 December 2002, Case C-385/00 (F.W.L. de Groot v. Staatssecretaris van Financién), points 84, 94, 99 et. seq; Judgment of 8 March 2001,
Case C-397/98 (Metallgesellschaft), points 71 et seq; Judgment of 18 November 1999, Case C-200/98 (X AB et Y AB), points 10 and 31. Cwm.
6onee moapodHo: 3axapoB A. C. Vkasz. cou. C. 52—75. ITocnennsis npaktuka Cyna mo Bonpocam B3anmMoaeiicTus npasa Coroza u Coll/IH: Case
C-403/19, Société  Générale SA v Ministre de [l'Action et des Comptes publics, ECLI:EU:C:2021:136, URL:
https://curia.europa.eu/juris/document/document.jsf?text=&docid=238169&pagelndex=0&doc-
lang=EN&mode=Ist&dir=&occ=first&part=1&cid=15027312; Case C-572/20, ACC Silicones Ltd. v Bundeszentralamt fiir Steuern,
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ECLI:EU:C:2022:469, URL: https://curia.europa.eu/juris/document/document.jsf?text=&docid=260988&pagelndex=0&doc-
lang=EN&mode=Ist&dir=&occ=first&part=1&cid=15027312, C-538/20, W (Déductibilité des pertes définitives d’un établissement stable non-
résident), ECLIEU:C:2022:717, URL: https://curia.europa.eu/juris/document/document.jsf?text=&docid=266103&page-

Index=0&doclang=EN&mode=Ist&dir=&occ=first&part=1&cid=15027312 (nara obpamenus: 16.03.2023).

Convention on the elimination of double taxation in connection with the adjustment of profits of associated enterprises (90/463/EEC) // OJ L 225,
20.8.1990. P. 10.

Council Directive (EU) 2016/1164 of 12 July 2016 laying down rules against tax avoidance practices that directly affect the functioning of
the internal market // OJ L 193, 19.7.2016. P. 1-14.

%% Council Directive (EU) 2017/952 of 29 May 2017 amending Directive (EU) 2016/1164 as regards hybrid mismatches with third countries // OJ L
144,7.6.2017. P. 1-11.

Pemrenne Komrernu Cyna EADC ot 28 mexabpst 2015 roxa mo nexy Tapacuka K. I1., nomep mema C-4/15. C. 22.

URL: https://courteurasian.org/court_cases/eaeu/C-4.15/ (nata obparenust: 16.03.2022).

Pentenne Komnernn Cyna EADC ot 7 anpenst 2016 roxa o neiry OOO «Cesnany, Homep nena C-5-15. C. 26.

URL.: https://courteurasian.org/court_cases/eaeu/C-5.15/ (zarta obpammenus: 16.03.2022).

KoncynsratuBroe 3akmouenne bomsmoil komaermn Cyma EADC or 12.10.2022 mo 3ampocy MuHHCTEpCTBAa KOHOMHKHM ¥ KOMMEPIUH
Keipreisckoii pecriybnuku, Homep aena P-2/22. C. 8. URL: https://courteurasian.org/court_cases/eaeu/P.2-22/ (nara obpamenus: 16.03.2022).
KoncynsratuBroe 3akmouenue bombmioii komaermnm Cyma EADC ot 12 oxtsbps 2022 roga mo 3ampocy MHHHCTEPCTBA 3KOHOMHKHU
u xommepiuu Keiprei3ckoil pecyomuku, Homep nena P-2/22. C. 4.
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2. PaccMoTpenne MexXIyHapOTHBIX HAJIOTOBBIX CIIOPOB

OtaenpHOM cdepoil MEXIOCYHAapCTBEHHBIX HAJOTOBBIX OTHOIICHHWN SBISIETCS pa3pelICHHE MEKTYHAPOIHBIX
HaIOTOBBIX cropoB. MogenmsHas Konermus OOD3CP  (ct. 25) mpemycMmarpuBaeT CHeOU(UIESCKYI0 CHCTEMY
paccMoTpeHHs ciopoB. Hanoromnarensiuk BOpaBe IMyTeM MOAAYH 3asBJICHUS WHUIMAPOBATh MIPOLECC PACCMOTPEHUS
MIPEATOIaraéMoro HapyIIeHUs] COTVIalleHHs 00 u30eXaHWM BOWHOTO HalorooOyokeHus. KoMmeTeHTHBIH oprax
JOTOBapHBAIOUIETOC TOCYJapCcTBA MOXKET CaM yAOBIETBOPUTH 3asBIIEHHE HAJOTOILUIATENbIINKA WM BCTYIIHTh
MIEPEroBOphl ¢ KOMIIETEHTHBIM OPraHoM JAPYroro JOroBapHBAalOIIErocs rocyqapcTBa JUIsl pelleHus Bompoca. Jlns
paccMOTpeHHs IpeAIoiaraéMoro HapyIIeHUs COIJIAIIEHUS MOXeT OBITh CO3[aHa COBMECTHAas KOMUCCHS.
[MpenycmarpuBaercss Taxke (. S5 cT. 25), 4TO HaJOTOIUIATENBIINK MOXET TPeOOBaTh PACCMOTPEHUSI HAapYLICHHS
COIJIallIeHUs] B apOUTpaxke, €ClIi JOTOBapHUBAIOIIUECs FOCYAapCTBA HE CMOTJIM IPUITH K COIVIAIICHHUIO B T€UEHHUE JIBYX
JIET CO JIHS TPeNOCTaBICHUS HEOOXOIUMBIX JTOKyMeHTOB. OpHaKo IoroBopHasi mpakThka Poccuiickoit Denepanmn
HE BOCHPHWHSIIA MOJIOKEHIST MoIeTbHOH KOHBEHIINU 00 ap6mpa>1<e58. B 2019 rony B Hanoroselii konekc Poccuiickoit
Oeneparn  BHeceHa raBa 20.3 0 B3aMMOCOTJIACHTEIBHOM Hpouez(ypesg, MOPAJOK U CpPOKM €€ MPOBENCHUS
OIPeeNsIOTCs B HOPMATHBHOM akTe MumucTepcTsa punancos™.

HanoroBass mpakTHKa TOCYZapCTB MOXET OCIAapHBAaThCSA TaKXKe B OpraHax MeXIyHapOIHOTO IpaBOCYAN,
PACCMATPUBAIONIMX CIOPHI MO 3alIUTE MPaB YeTOBEKAa", a TaKke apOMTPAaKHBIMU TPHOYHATAMH B CIIOPAaX MEXIY
HMHBECTOpPaMH M TOCYJAapCTBOM O B3bICKAHMM KOMIICHCALIMM 3a 3KCIPOIPHAIMI0 HMHBECTUIMHA IMyTEeM MPUMEHEHUS
HAZOrOBBIX Mep®.

Cpean HOPM MEXIYHapOJHBIX JAOTOBOPOB, 3aTParvBalOIIUX BOINPOCH HAJOTr0O0OJ0XKEHHs, HEOOXOAMMO Ha3BaTh
nonoxenus cT. III TATT, B wacTHOCTH, IpeayCMaTpPHBAIONIUE, YTO BHYTPEHHHE HAJOTH «HE JOJDKHBI MPUMEHATHCS
K UMIIOPTHPOBAHHBIM MM OTEYECTBEHHBIM TOBapaM TakHUM 00pa3oM, 4TOOBI CO3/1aBaTh 3alIUTY JISl OTCYECTBEHHOI'O
MIPOM3BOACTBAa». TakuM oOpazoM, rocynmapcrBa-wieHsl BTO B3simm Ha ce0s 00s3aTeNBCTBO MPETYCMOTPETH
HAaIMOHAJIBHBIA peXuM B cepe HaIorooOI0KEHHS B OTHOIICHWH ABM)XECHHMS HUMIIOPTHBIX TOBAPOB HA BHYTPEHHEM
peiaKe. Cratbs III TATT B wacti Hanmoroo0ia0xeHus mpuMeHsachk 1 TonkoBanack OPC BTO B aByx criopax: Taunano
— Cueapembl63 u bpazunus — Hanozoo6n0icenue®™.

3. 'mobanbHas Hajorosas peopma

HarnorooGnoxeHue MeXIyHapOJHBIX IHM(POBBIX KOMIIAHHH MpPEACTAaBIseT COOOH 3HAYMTENBHYIO HpoOIeMy
coBpeMeHHOW (uHaHCOBOHW cucTeMbl. [lnsi peanusaimu  UUPPOBOrO MPOAYKTAa (HAIpUMeEp, MPOTrPaMMHOTO
oOecrieueH s, KOMIIBIOTEPHBIX UIP M AP.) MEXKIYHAPOJHBIM IU(POBHIM KOMIIAHHMSM HE HYKHO B paMKax OOBIYHON
MIPOLEAYPHl CO3AaBaTh (HUIMAT WIN JOUYEPHIOI0 KOMIIAHHIO B TOCYJapcTBax, I/ie MOTpedsieTcss uX Npoaykius. Takue
KOMITaHUM (PU3MUYECKN HE NMPHUCYTCTBYIOT B JAHHBIX TOCYAApCTBax M, Ka3aloch ObI, MOTYT U30€XaTh HAIOT000I0KEeHNS
C WX CTOPOHBI. BMecTe ¢ TeM HCTOYHHMKOM J0XOJa MEXIYyHapOJHBIX LU(GPOBBIX KOMIIAHWH SIBISIOTCS IOTPEOHTENN
B OIIPE/ICIIEHHOH CTpaHe, MOATOMY, MCXOIS N3 COBPEMEHHBIX NPEJCTABICHHH O CHpPaBEeUIMBOCTH W W3 TpeOOBaHWH
KOHKYPEHTHOTO PaBEHCTBA C HAIMOHAJIBHBIMHU IIOCTABIINKAMH, ONIPEeIeHHOEe HAJIOTOBOe OpeMs BCe JKe€ JOJDKHO OBITH

%8 Xasanosa U. A. Meocoynapoousie dozoeopwl Poccuiickoti Dedepayuu 06 usbedcanuu 0601HO20 HANO2006N0IICeHUs: MOHOZpaduUs | TION Pell.

. U. Kyueposa. M. : U3uCIl, FOpucnpynennus, 2016. C. 251.

DenepanbHblii 3ak0H 0T 29 ceHTsI0ps 2019 roma Ne 325-03 «O BHeceHHMHM W3MEHEHWH B YacTH IepByI0 M BTopyro Haiorosoro konekca
Poccuiickoit ®eneparumny» // Cobpanue 3akoHonarensctBa PD. 30 centadps 2019 roma. Ne 39. Cr. 5375.

Ipuka3z Munduna Poccun ot 11 urons 2020 roga Ne 102 «O6 yrBepxkaenuu Ilopsika U CpOKOB MPEICTABICHUS U PACCMOTPEHHS 3asiBICHHS
O IPOBEJICHUHN B3aMMOCOIIACUTEbHOM Tpoueaypsel B COOTBETCTBUU C MEXIAYHApOJAHBIM J1OrOBOPOM Poccuiickoit (Dezlepauuu 10 BOIIpoCaM
Hastoroo0noxenus» (3apeructpuposano B Munrocte Poccuu 10.09.2020 Ne 59747) // OduumansHblii HHTEpHET-IIOPTAT IPAaBOBOH MH(DOPMAIHH.
URL: http://www.pravo.gov.ru (mara obpamenns: 16.03.2023).

Cwm., naripumep: Intersplav v. Ukraine. Application no. 803/02. Judgment of 09 January 2007.

URL: https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-78872%22]}; Bulves AD v. Bulgaria. Application no. 3991/03. Judgment of 22
January 2009. URL:  https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-90792%22]}; EKO-ELDA AVEE v. Greece. Application
no. 10162/02. Judgment of 09 March 2009. URL: https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-72757%22]}; N.K.M. v. Hungary.
Application no. 66529/11. Judgment of 14 May 2013. URL: https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-119704%22]}(nara
obpamtenns: 16.03.2023).

Cwm., mampumep: Yukos Universal Limited (Isle of Man) v. The Russian Federation. URL: https://pca-cpa.org/en/cases/61/; Hulley Enterprises
Limited (Cyprus) v. The Russian Federation. URL: https://pca-cpa.org/en/cases/60/; Veteran Petroleum Limited (Cyprus) v. The Russian
Federation. URL: https://pca-cpa.org/en/cases/62/; Vodafone International Holdings BV v. Government of India. URL:
https://www.italaw.com/cases/2544; Burlington Resources Inc. v. Republic of Ecuador. URL: https://www.italaw.com/cases/181; EnCana
Corporation v. Republic of Ecuador. URL: https://www.italaw.com/cases/393; Corn Products International, Inc. v. United Mexican States. URL.:
https://www.italaw.com/cases/345; Cargill, Incorporated v. United Mexican States. URL: https://www.italaw.com/cases/223 (mara obparmenus:
16.03.2023).

DS 371 Thailand — Cigarettes (Philippines). URL: https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds371_e.htm (mata obGpauienus:
16.03.2023).

DS 497 Brazil — Taxation (Japan). URL: https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds497_e.htm (nara o6pamenus: 16.03.2023).
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BO3JIOXKCHO Ha MOCTABLIMKOB LU(PPOBBIX MPOayKToB. COOTBETCTBEHHO, HEOOXOIUM HOBBIH ITOIXOJ K pacrpeaesiCHHIO
IIPaB rOCYIApCTB [0 HATOTOOGIOKEHHIO KAK TPSIMBIMH, TAK H KOCBEHHBIMH HAIOTAME .

OTOT HOBBIM MMOJXOJ B HAacTOsIIee BpeMs oOcyxaaercs B paMkax rnepsoro meponpustusi BEPS. Jlerom 2021 rona
10 UTOraM BCTPEUM MHUHHCTPOB (DHHAHCOB ¥ YNPABIIAIONINX LEHTPANbHbIME Gankamu «pymist 7»°° 6bUI0 BrEpBBIS
00BSIBICHO O HEOOXOIMMOCTH BBEICHHS TaK HA3bIBAEMOIO «TJI00AJBHOTO KOPHOPAaTHBHOTO HAJOra» B pa3Mepe He
MmeHee 15 % mpubsin. 3ateM Ha Betpeue padoueit rpynmsl OOCP (BEPS Inclusive Framework) B cocrase 130 ctpan n
FOPUCIUKITNHA OBIIIO 0OBSIBICHO 00 000peHNH IU1aHa peOpMBI MEXTyHAPOIHOTO HAIOTOOOIOKEHI;, IPEIIoIaraeTcs,
410 OOJIee CIIPaBEAIMBOC PACHPEIEIICHHE HAJOTOBOI HAarpy3Ku Ha MHOTOHAIIMOHANBHBIC IPEANPHUATHS 1 MUHUMATIbHAS
CTaBKa TJI00ANBHOTO KOPIIOPAaTHBHOTO Hajiora B pasmepe 15 % mnpunecyT Oromkeram Oosee 150 mupna momiapoB
nononuuTensHoro Hanora® . Ilman paGoueii rpymmsr ODCP 6511 0106peH Ha GHUHAHCOBOH BeTpede B pamkax «[pymmsl
20 [0/ UTANBAHCKHM MPEICEaTeHCTBOM .

B 2021-2022 Pabouas rpymma ODCP mnponmomxkana oOcyxieHue rinobalbHO HanoroBoi pedopmbl, KOTOpas
BKJIIOYACT JIBa OCHOBOMOJArAOIINX 31eMeHTa (aHru.: pillars). CormacHo mepBoMy 3J€MEHTY Il MHOTOHAIIMOHATBHBIX
npeanpustaii (qanee — MHII) ¢ rnodaneHeIM 000poTOM cBhimie 20 MIpa eBpo U peHTabenpHOCThIO cBbIme 10 %
OyneT ompenensTbesl pazMep npuObM (Tak HazbiBaeMas Cymma «A»), OTHOCSIIEHCS K IOPUCANKINH, B KOTOPOH Takoe
MIPEATIPUATHE TOTyJaeT 10X0x B cymme Oomnee 1 mutH eBpo. YacTs (25 %) Takoil mpuObun OyzneT obmararbesi HAJIOrOM
B IODUCIUKIMK, B KOTOPOH OCYIIECTBISIETCS pbIHOYHas JearensHocTs MHII.  3ammanmpoBaHo —3axiiodeHHe
MHOTOCTOPOHHETO COTJIALICHNUS, KOTOPOE OIPENSIUT NOpiaoK pacuera CyMMBI «A» M TPEIyCMOTPHUT 00s3aTEIBCTBO
rOCY/IapCTB-y4aCTHUKOB OTMEHHTH BBEJICHHBIE HAJOTM Ha HHU(POBBIE YCIYI'W M 00S3aTENbCTBO HE BBOJIUTH HX
B 6y):(ymeM69. Takum oOpazom B npencTaBuTenbHOM MHKIII03MBHOW padoueit rpymme nox srugoii OOCP u ['pynmsr 20
(137 ropucauknmii) pa3paboTaH MPOEKT HAIOTOBOM PedOpMBI, MPENOaralouiei peanu3auio MPUHIKIA 00I0KEHHs
HanoroM MHII no mecty u3BiedeHHs N0XOAA, KOTOPBIA 3aMEHsET IEHCTBOBABIIMKM B TEYEHUE IIOJIYTOpAa BEKOB
npuHOUN  o0noxeHust Hajgorom noxoxoB MHII mo mecry BeleHUsl NpeINpUHUMATENBCKOW JESTENbHOCTH HWIIU
HaXOXJICHHS TIOCTOSHHOTO IIPEACTaBUTEILCTBA KOMITAHHH.

Bropoif ocHOBomMoONararmuii INMEMEHT MEXIyHapOAHON HaIoroBoil pedopmbl pacmpoctpansercs na MHII
C TIOPOTOBBIM TIOKa3aTeNIeM JI0XOZa, MpeBhIMAaommM 750 MIIH €Bpo, TO €CTh 3TH NPAaBMIA OXBATHIBAIOT 3HAYUTEIHHO
6ombiee kommdectBo MHII, yem mepBeri 31ement. CyTb pa3pabaThIBaEMOro IOAXOAa COCTOUT B YCTAHOBICHUH
MHHHMAJIBHOTO KOPIIOpaTUBHOTO Hajora B pasmepe 15% or mpubbumn. Eciam sxe npuoeme MHIT ¢daktudeckn
oOnaraercsi B OZIHOW M3 IOPUCIUKIMI MO CTaBKe HMXE JAHHOTO Mpejesia, TO IOPUCIUKINS MAaTePUHCKONW KOMITaHUU
rpynnel MHIT BmpaBe BBECTH «HOMOJHSIONIMI HAJIOr» HAa CyMMY pasHHIBI MEXAY (aKTHUEeCKOW M MHUHHMAaJIbHOM
CTaBKO#A . DTO MPABHMIIO HANPABICHO HA YCTPAHEHHE HATOrOBOM KOHKYPEHIMH MEXY IOPHUCIMKIMAMH: IPAKTHISCKH
CBOJUTCS Ha HET BO3MOXKHOCTb IPUBJIEKATh KOMIIAHINY HU3KUMH UJIH HYJIEBBIMH HAaJOTOBBIMU CTaBKaMU.

B Tunosyto xonseHiuio OOH B 2021 roga ObUTH Tak)ke BHECEHBI M3MEHEHHS B YaCTH LU(POBBIX YCIyr (CTaThs
12B «Income from automated digital services>>)71, mpegycMaTpuBaromuye: 1) oOJMOXeHHe HaJoroM JOXOIIOB OT
peanu3anyiy aBTOMAaTU3UPOBAHHBIX HU(POBBIX YCIYT MO MECTy PE3HICHTCTBAa OCHE(HIMAPHOTO BIIA/ENbId TAKOTO
J10X0/1a; 2) BO3MOXKHOCTH YCTAQHOBJICHHs Hajora y MCTOYHHKA JI0XO/a IO CTaBKe, YCTAHOBJIEHHOH MO COMJIAIICHHIO
CTOPOH JI0roBOpa 00 M30€XaHWM JIBOWHOTO HaJorooOjoxeHHs (HampuMep, 3 wid 4 % BaJoBOW CyMMBI JI0X0/a);
3) mpaBo OeHe(HUIMApPHOTO BlAJENblA J0X0AA MOTPEOOBATH OT rOCYIApCTBA-UCTOYHHKA JOXOJa OOJIOXKEHHs CBOCH
ckoppekTupoBanHo# (auri.: qualified) mpuOBLIM MO HAIMOHAIBLHOW CTAaBKE, IPU 3TOM CKOPPEKTHPOBAHHAS MPHOBLIL

% B 2017 romy B Harnoroesiii komekc Pd Gbima BBemeHa cT. 174-2, KoTOpas TpeNycMOTpeNa OBS3aHHOCTh HHOCTPAHHBIX OPraHM3AIMH NpH

peanu3ayy yeIayr B 3JIEKTPOHHOI (hopMe, MECTOM peann3alui KOTopbIX sBisiercst Poccuiickas denepanys, yriaunBaTh HaJlIor Ha TOOABICHHYIO
croumoctb. Cm.: DenepanbHblii 3akoH oT 3 mionsd 2016 roga Ne 244-®3 «O BHeceHMM M3MEHEHMH B YacTH IEpBYI0 U BTopylo Hamorosoro
xonekca Poccuiickoii ®enepauum» / Cobpanne 3akoHonarenserBa PD. 4 monst 2016. Ne 27 (4. 1). Ct. 4177.

CMm. KoMMIOHHKE BCTpeud MHHUCTPOB (PUHAHCOB M YNPABISIOUIMX HEHTPAIbHBIX OaHkoB ['pynmbi-7 ot 5 wmions 2021 roma, map. 16. URL:
https://www.gov.uk/government/publications/g7-finance-ministers-meeting-june-2021-communique/g7-finance-ministers-and-central-bank-
governors-communique (qata oopamenus: 16.03.2023).

HoBocts ma caiite ODCP or 1 wmiomst 2021 roma. URL: https://www.oecd.org/newsroom/130-countries-and-jurisdictions-join-bold-new-
framework-for-international-tax-reform.htm (zara o6pamenus: 16.03.2023).

Cwm. I'pynma 20, KomMroHHKe TpeTbel BCTpedr MHHHUCTPOB (DHHAHCOB M YIPABILSIONIMX IEHTpanbHbIME Oankamu 9—10 wrons 2021 roma. URL:
http://www.g20.utoronto.ca/2021/210710-finance.html (mata obpamenus: 16.03.2023).

OECD Statement on a Two-Pillar Solution to Address the Tax Challenges Arising from the Digitalisation of the Economy, 8 October 2021.
P. 1-4. URL: https://www.oecd.org/tax/beps/statement-on-a-two-pillar-solution-to-address-the-tax-challenges-arising-from-the-digitalisation-of-
the-economy-october-2021.pdf (gata o6pamenns: 16.03.2023); paspaboTka Takoro cornaiienus Oymer 3aBepiieHa B cepeanne 2023 roga. Cwm.
mpecc-pem3  ODCP. URL: https://www.oecd.org/tax/international-tax-reform-multilateral-convention-to-implement-pillar-one-on-track-for-
delivery-by-mid-2023.htm (nara o6pamenus: 16.03.2023).

OECD Statement on a Two-Pillar Solution to Address the Tax Challenges Arising from the Digitalisation of the Economy, 8 October 2021.
P. 4-7. URL: https://www.oecd.org/tax/beps/statement-on-a-two-pillar-solution-to-address-the-tax-challenges-arising-from-the-digitalisation-of-
the-economy-october-2021.pdf (nzara obpamenus: 16.03.2023).

URL: https://www.un.org/development/desa/financing/document/article-12b-un-model-tax-convention-agreed-committee-its-22nd-session (mara
obparenus: 16.03.2023).
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ompenensiercst kak 30 % OT romoBoil NpUOBLIM, MOTYYEHHOM OT pealu3aluy LHUPPOBBIX YCIYr HCXOAS CTaBKU

NpUOBILHOCTH BIIaJieNiblia JoXoAa. TakuM oOpaszoM, ciexyeT npusHath, 4to noaxoisl OOCP u OOH k oGnoxeHuto
72

IU(POBBIX YCIYT pa3inyaroTcs -

3akaroueHne

HanoroBele IOCTYIUIGHHMS SIBISIOTCS. OCHOBHBIM HCTOYHHKOM JOXOZOB IPaKTHYEeCKH JIO00T0 TrocynapcTsa
U COCTaBIISIIOT OCHOBY ero (uHaHCOBOro cyBepeHutera. [loaToMy rocynapcrsa KpaiHe HEOXOTHO NPHUHUMAIN Ha ceds
00s13aTenbeTBa B chepe HaIorooOI0KEH s, a MEKAYHapOIHbIE JOTOBOPHI B HAJIOTOBOH cdepe B 3HAYUTENBHO CTeTIeHH
OrpaHHYHMBAIINCH COTJIAIICHUSIMH 00 N30€KaHUH ABOHHOTO HAJIOT000I0KEHHUSI.

BwMmecre ¢ TeM COBMECTHBIE YCHIIUS TOCYIAPCTB 10 MPEOJI0ICHHUIO MOCIEACTBIH TI100anbHOr0 (PMHAHCOBOT'O KpH3HCa
2007-2009 ronoB mpenompeneN WM 3allyCK MpPOEKTa I0 NPOTHBOACHCTBUIO Pa3MBIBAHWIO HAJIOTOBOW 0a3bl U
nepemenenmio npuosu (Addressing BEPS — Base Erosion and Profit Shifting)”®. Dra unnmmarusa, peammsyemas
mox srugoir ODCP, BeIBena MeXIyHApOAHOE COTPYAHUIECTBO B chepe HaJorooOI0KeH!s Ha IPHHINIHAIFHO HOBBIN
ypoBeHb. CyTth mpoekta BEPS coctoutr B TOM, 4TOOBI COBMECTHO BHIPa0OTaTh IPAaBOBBIE CPEICTBA, KOTOPHIC
NPENOCTABIT TOCYOapcTBY BO3MOXKHOCTH B IIONHOM 00beMe oOnaraTth HaJOroByro 0a3y, (opMHUpYIOIIyIOCS OT
OIpe/ICNICHHO SKOHOMHYECKON ACSATENILBHOCTH Ha ero TeppHTopur. COOTBETCTBEHHO, JIO0bIE CIOCOOB YMEHBIICHUS
HaJIOTOBOM 0a3bl IIyTEM HMCHOJB30BAHUS PAa3JIMYHBIX IPHEMOB YKJIOHEHHUS OT YIUIAThI HANoros ' (akTHyecku
00BABIISAIOTCS MPOOIIeMOl obmiero uaTepeca. B pamkax nmpoekra BEPS Obuia moanucana MexIyHapoaHAs KOHBEHIIHS,
YYaCTHAKaMH KOTOpPOW SIBJIAIOTCS B Hacrosmiee Bpems 100 rocymapcTB, a Takke obecredeHo eie Ooiee
NNpeACTaBUTCIILHOC Y4YaCTUC B KOHBCHHI/II/I 0 B3auMHOU a}lMHHHCTpaTHBHOﬁ IIOMOIIIM 110 HAJOIOBBIM [ACJIaM.
Oo0bsienenHas B 2021 roxy riobanbHas Hanoropas pedopma Npu3BaHa M3MEHHUTH IIPAaBUIIA paclpe/ieieHus] HaJIoTrOBOM
0a3pl MHOTOHAIMOHANTBFHBIMH KOMIIAHHSAMHE, OHa IPEATONAracT BBEACHHE MHHHMAIILHOTO KOPIOPAaTMBHOI'O HaJjora
B pasmepe 15 % u mojmicaHne COOTBETCTBYIOIIEH MHOTOCTOPOHHEH KOHBEHIMH. Bcee 3TO 1MO3BOJISET MCClieI0BaTeIsIM
YTBEpHKIaTh, YTO (POPMHUPYETCS HOBBIH MEKIyHAPOIHBIH HANOTOBBI PEXHM'® M Jake Oojee TOr0 — CO3MACTCS
rI06anbHOe MEXIYHAPOJHOE HAIOTOBOE MpaBo . CJI0BOM, €CTh BCE OCHOBAHMS HANEATHCS HA TO, 4TO «3O0MYIIKa»
MEXIyHapOIHOTI'O TIPaBa CTAHET KOPOJICBOMA.
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Abstract

Over the century international law presence in the tax field has been limited by double taxation conventions only. In contrary with international trade
regime embracing the GATT and the WTO or with the financial stability regime leaded by the IMF, in the tax sphere there was no multilateral treaty
between substantial number of jurisdictions. State tax measures could be challenged only in international courts belonging to the other regimes: trade
(WTO DSB), human rights (ECtHR), investment protection (investment tribunals). The case began to change in the wake of the financial crisis 2007—
2009: in 2014 the OECD plan on addressing tax base erosion and taxable base shifting was approved (Addressing BEPS). It has been serving as

2 Cwm. cpaBuenue nunnuatue ODCP u OOH: IMonomapesa K. A. Hanozoo6nosicenue yugposuix yciye 6 Konmekcme MevcoyHapoOHbiX HATO208bIX

coenawenuti // AxTyanpHble NpoOJeMbl poccuiickoro mpapa. 2022. T. 17. Ne 8. C. 20-31; cMm. Taxke HHQOpPMALMOHHOE COOOLICHHE
¢ KoHKpeTHbIM TprMepom kommanun PwC. URL: https://www.pwc.com/gx/en/tax/newsletters/tax-policy-bulletin/assets/pwc-un-tax-committee-
adopts-article-12b.pdf (nata obpamenns: 16.03.2023).

CM. COOTBETCTBYIOLIMIA paszien odunuansHoro caiitra ODCP. URL: http://www.oecd.org/tax/beps/ (nara obparuenus: 16.03.2023).

Peus maer He O KPHMMHAIBHOM YKJIOHGHHM OT YIUIAThl HAJIOTOB (AHIUL: tax evasion) myrem, HampuMep, BHECCHHS HAJIOTOBYIO ACKIApaIlHI0
3aBEIOMO JIOKHBIX CBezieHHiT (cM. cT. 199 YK PD), a 0 Tak Ha3piBaeMOM 00X0/I¢ HAIOTOBBIX 3aKOHOB (aHTIL: tax avoidance).

Avi-Yonah R. International Taxation, Globalization, and the Economic Digital Divide // Journal of International Economic Law. 2023. P. 26,
101-109.

Pistone P (ed.). Building Global International Tax Law - Essays in Honour of Guglielmo Maisto. IFBD : Amsterdam, 2022.

73
74

75

76

47


mailto:i.lifshits@edaslawfirm.ru
http://www.oecd.org/tax/beps/

an ‘umbrella’ which covers almost all international tax initiatives. Established by OECD and G-20 Inclusive Framework with the substantial number
of participating jurisdictions has become a site not only for elaborating soft law recommendations on the amendment of the national legal orders but
also as a body for treaty drafting. The Multilateral Convention to Implement Tax Treaty Related Measures to Prevent Base Erosion and Profit Shifting
has been elaborated and signed in short terms by 100 jurisdictions. The unique international law mechanism of this convention ensured amendment of
2000 double taxation agreements. More than 140 jurisdictions signed the Multilateral Convention on Mutual Administrative Assistance in Tax
Matters which in fact created a global tax transparency regime. And at last Inclusive Framework on BEPS in 2021 announced that an agreement on
the global tax reform was reached. Due to widely promoted digital services this reform changed the century based approach of the taxation of
multinational enterprises in the places where they carry on business including permanent establishment. This approach is substituted by taxation
of incomes derived from the marketing jurisdiction irrelative to factual presence. These changes as well as introducing the minimum corporate tax rate
of 15 % shall be included in the new multilateral convention. All these novels prove a launch of the major reform in the transboundary taxation which
will bring it to greater engagement with international law.
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Abstract

The US economic sanctions (including sweeping export restrictions) against Iran and Russia, while presented as aiming at non-proliferation, appear to
have ineluctably undermined the negotiations to revive the Joint Comprehensive Plan of Action, an agreement meant to deter Iran from pursuing
nuclear status. The present paper approaches this situation as a telling example of how unrestrained export control can come into tension with
international security, in this case within the nuclear non-proliferation regime. Drawing on this illustrative case, this article seeks to formulate more
general conclusions as regards the potential side-effects of broad export restrictions, their necessary limits under WTO law, and the significance of
the WTO system in the non-proliferation process. First, this paper contextualises export controls as part of this regime, and then addresses the causal
implications of the above situation, concluding that it does demonstrate the involvement of a foreign policy element that is ultimately at odds with
the stated goals of nuclear non-proliferation. Finally, the paper examines the substance of Article XXI of the General Agreement on Tariffs and Trade,
which the sanctioning State will most likely use to justify its trade restrictions in a WTO dispute. It finds that a good faith interpretation and available
practice indicate that the exceptions of Article XXI involve demanding standards and are to be interpreted so as to screen out, as far as possible,
measures that covertly pursue other (e.g. foreign policy) interests. Meanwhile, non-WTO Member States could try to advance cases through friendly
Members if they could establish a breach of WTO law that concerns the latter, though the chances are admittedly very thin. Ultimately, the WTO
system is revealed as a valuable element in ensuring and maintaining international security and non-proliferation.
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Introduction

The current failure of the Joint Comprehensive Plan of Action (hereinafter — ‘JCPOA’) — an agreement meant to
deter Iran from pursuing nuclear status, commonly known as the Iran nuclear deal — presents a pressing challenge for
the global nuclear non-proliferation regime (hereinafter — ‘NNPR’). Subsequent to the 2018 US withdrawal,
the JCPOA parties attempted to renew the deal, but were unable to negotiate the lifting of sanctions against Iran and
Russia. Among other primary components, these sanctions include broad export control measures that have themselves
been advertised as ensuring non-proliferation through minimising allegedly sensitive exports. This unfortunate
occurrence may present a peculiar example of how excessive export control (and, perhaps, sanctions more broadly) can
come into tension with international security, which warrants an inquiry into the refraction of such sweeping restrictions
through international trade law and their true acceptable boundaries. This research problem requires answering
the following questions: are these measures really capable of compromising international security, what standards are to
be applied to them under international trade law in order to rule out possible excesses, and, hence, how this can
strengthen the global non-proliferation and security processes?

The modern literature on the subject presents a clear understanding that export control is intended to strike a balance
between international trade and national security.! In practice, the existing approaches demonstrate two basic
observational standpoints. The first appears to represent the domestic policymaker, who is interested in managing
the consequences of undercontrolling potentially sensitive exports (risks of employment by adversaries) and
overcontrolling them (loss of profit by the domestic industry).? An international lawyer is more likely to profess

For examples see Reinsch W. A. China as Best Customer and Biggest Threat — Trade Policy in the Biden Era // Schwerpunkt Aufenwirtschaft
2021/2022. 2022. P. 183; Joyner D. H. International Law and the Proliferation of Weapons of Mass Destruction. Oxford : Oxford University
Press, 2009. P. 126; Berndorfer T. Nuclear Commerce: Its Control Regime and the Non-Proliferation Treaty. Hamburg : Diplomica Verlag, 2009.
P. 84-85.

See Reinsch W. A. China as Best Customer and Biggest Threat... P. 183. Some other risks are also at stake, such as the viability of domestic
enterprises on the international market, increased unemployment if they fail to compete, and the non-return of those who have lost their jobs to
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a broader view, represented in the writings on non-proliferation law by D. Joyner and T. Berndorfer.® Such would seek
an adequate balance through establishing clear and transparent export control while abstaining from excessive and
unnecessary hindrances to international trade. This latter approach does not divorce national security from the common
interests, rights and obligations of States in international trade and global security, and thus works to uphold both. Still,
in the absence of clear, common and binding international standards, States may abuse export controls in pursuit of
broad national policy objectives. Works by W. Reinsch and C. Whang demonstrate how some States’ vision of national
security has progressively blurred with the development of modern technology, which is now seen as a military edge in
itself.* For instance, the US sanctions pressure on China involved a fierce export control component (later extended to
Russia, as will be discussed) and has been described as a “tech war” and an attempt to advance the so-called “rules-
based order” in international trade.’

There have also been strong attempts at critically assessing such sanctions regimes, including their legality, notably
by P. Terry and M. Menkes.® These mainly concerned the context of finance and investment, and mostly in relation to
individuals and entities. In contrast, the present work seeks to complement this discourse with regard to international
trade in goods and in the context of strengthening the NNPR, focusing on export control measures as its principal
instrument. As such, this article will, firstly, establish the importance of export control to the NNPR and the approaches
of the key States; secondly, contrast this with the substance and consequences of the US-initiated trade sanctions against
Iran and Russia (behavioural dimension); and, thirdly, assess the viability of such measures under international trade
law (legal dimension). As a final step, the article also seeks to formulate some understanding of the significance of
the WTO system to non-proliferation and international security. This varied study will require the use of not only
doctrinal sources, but also the relevant WTO law and jurisprudence, as well as domestic export control legislation and
guidance (in particular the US, and to a lesser extent the EU). Since the traditional positivistic approach appears ill-
equipped for issues that concern the relationship of law and policy, this research will make use of notions and
instruments developed by such disciplines as sociology and international relations, which informs the methodological
approach. This will allow the present work to ostensibly formulate the relevant national approaches to export control
and contrast them with the pertinent international trade and non-proliferation law.

Admittedly, the failure of the recent JCPOA negotiations is a rather unique situation. However, this sui generis
incident may not only help to map out the existing problem in a topical context, but also demonstrate how the effects of
broad export restrictions could undermine the motivation of the targeted State to cooperate on common and significant
security matters. Thus, this research uses the above situation as an illustrative basis for drawing some general
conclusions that could be helpful to other targeted States in similar circumstances, or may help to avoid their recurrence
by contributing to the discourse on the necessary limitation of export restrictions. Moreover, it will become evident that
the issue of permissibility of export restrictions stands separate from the legality of sanctions, even though the latter
may incorporate the former. Thus, the (already extensively researched) topic of legality of sanctions as such under
international law is beyond this article’s scope and will not be discussed, although some of the reached conclusions may
still be relevant, especially in what concerns State responses to outside pressure.

1. Export controls as a key compliance mechanism in the global nuclear non-proliferation regime
1.1. The role of trade limitation in the NNPR

The NNPR is a multilateral undertaking that seeks to maintain and improve global nuclear security through suppressing,
firstly, further increase in the number of States and non-State actors (e.g. terrorists, armed militias) that possess military
nuclear capabilities (‘horizontal proliferation’), and, secondly, quantitative and qualitative enhancement of the existing

the economy. Not to fall into heavy-handed protectionism, this view must be balanced with the appreciation of liberalised trade. See
Reinsch W. A. The False Choice of Free Trade vs. Protectionism // MarshMcLennan. 4 December 2017. URL: https://www.brinknews.com/the-
false-choice-of-free-trade-vs-protectionism/ (accessed: 01.03.2023).

Joyner D. H. Op. cit.; Berndorfer T. Op. cit.

Reinsch W. A. China as Best Customer and Biggest Threat... P. 182-183; Whang C. Trade and Emerging Technologies: A Comparative Analysis
of the United States and the European Union Dual-Use Export Control Regulations // Security and Human Rights. 2021. Vol. 31. Ne 1/4.

Jiangyu W., Hewett D. U.S.-China Trade Relations in the Biden Era: Trade War, Industrial Policy, and Rule-Based International Order //
Proceedings of the ASIL Annual Meeting. 2021. Vol. 115. P. 317-319.

Terry P. C. R. Enforcing US Foreign Policy by Imposing Unilateral Secondary Sanctions: Is Might Right in Public International Law? //
Washington International Law Journal. 2020. Vol. 30. Ne 1; Menkes M. J. The Legality of US Investment Sanctions against Iran before the ICJ:
A Watershed Moment for the Essential Security and Necessity Exceptions // Canadian Yearbook of International Law/Annuaire canadien de droit
international. 2019. Vol. 56.
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nuclear arsenals (‘vertical proliferation”).” For these purposes, efforts against nuclear proliferation extend to nuclear
weapons themselves, as well as the means of acquiring, evolving or using them: nuclear technologies (e.g. delivery
systems), materials (e.g. weapons-grade plutonium) and expertise (e.g. know-how).?

Beyond its legal carcass, represented by the NPT and a number of other treaties and agreements, the NNPR also
relies on certain verification tools and mechanisms to control the spread of nuclear weapons®. Since international trade
is the primary channel for acquiring components required to produce nuclear weapons, it constitutes the principal object
of control.

The NPT lays down differentiated obligations for the parties based on their status as regards nuclear weapons
possession: ‘nuclear-weapon States’ (the five ‘original nuclear powers’, hereinafter — ‘NWS*)* and ‘non-nuclear
weapon States’ (all other parties, hereinafter — NNWS). Article | of the NPT requires the NWS, firstly, not to transfer
nuclear explosives to any recipient and, secondly, not to facilitate the NNWS in acquiring them. Under Article 11,
the NNWS in turn shall, firstly, not receive transfers of nuclear explosives or control over them, secondly, not acquire
them by any other means, and, thirdly, not seek or receive any assistance to do so.

By all evidence, the NPT does not set an analogous positive obligation for the NNWS not to proliferate horizontally,
that is, not to transfer nuclear explosive devices or “assist, encourage or induce” their acquisition. It is most likely that
the drafters deemed this excessive since they prohibited the NNWS from manufacturing and obtaining nuclear weapons
in the first place. NPT Article I also forbids said “assistance, encouragement or inducement” by the NWS only in
respect of the NNWS and stays silent on such cooperation among the NWS themselves. Even the only semblance of an
official NPT commentary does not approach these issues.™* This constitutes a practical gap that, firstly, principally
affords an opportunity for the NNWS to aid, directly or indirectly, other States in obtaining nuclear weapons (e.g. by
trading precursor materials) and, secondly, allows further cooperation among the NWS towards elevating their existing
nuclear military capabilities. Though somewhat balanced by the safeguards requirement of Article 11, this is still quite
unusual, especially considering that the NPT’s ‘brotherly’ treaties (e.g. in respect of chemical, biological weapons)
prohibit all their respective members from “assisting, encouraging and inducing” the acquisition of the respective
weapons of mass destruction by virtually any actor whatsoever.'?

Thus, a consistent textual interpretation of the NPT cannot foster any equal requirement to limit trade in sensitive
technology or materials. Yet in practice, States demonstrate equal readiness to do so. For example, the European Union
as the largest conglomerate of the NNWS maintains a common export control policy for nuclear-sensitive goods™
despite the fact that France is its only remaining NWS. This ‘good will’ also manifests itself in the existence of
voluntary international export control regimes and arrangements that offer guidance and an opportunity to harmonise
national regulatory practices. Still, national export control regimes remain the principal instrument that States engage to
directly ensure both their compliance with the NNPR and their own nuclear security. However, as will be discussed
below, it would be quite naive to presume that the common good of global nuclear security is the only motivation that
influences export control policies of States.

1.2. Substance and approaches towards export control
National export control regimes are used to control a country’s outbound export of certain sensitive goods and

technology. Most often, this takes the form of licensing policy for certain goods destined for certain recipients,
destinations or end users. The licensed goods could be of an exclusive military nature (military-use, or single-use) or

Black-Branch J. L., Fleck D. Nuclear Non-Proliferation in International Law. Volume Il, Verification and Compliance. Hague : Asser Press,

2016. P. 267-268; Sidel V., Levy B. Proliferation of Nuclear Weapons: Opportunities for Control and Abolition // American Journal of Public

Health. 2007. Vol. 97. Ne 9. P. 1589.

Australia’s Uranium: Greenhouse Friendly Fuel for an Energy Hungry World: Report of the House of Representatives Standing Committee on

Industry and Resources. 2006. § 7.6. URL: https://www.aph.gov.au/parliamentary_business/committees/House_of  Representatives_Commit-

tees?url=isr/uranium/report/chapter7.htm (accessed: 03.05.2022).

Cirincione J. Repairing the Regime: Stopping the Spread of Weapons of Mass Destruction. New York : Routledge, 2000. Appendix I.

1 In the sense of the NPT, the NWS include those States that detonated their first warhead before 1 January 1967: the United States (made its first
detonation in 1945), the Soviet Union (1949), Great Britain (1952), France (1960) and China (1964).

™ Final Document of the 2010 Review Conference of the Parties to the Treaty on the Non-Proliferation of Nuclear Weapons. NPT/CONF.2010/50

(Vol. ). P. 2-19. URL: https://www.un.org/en/conf/npt/2010/ (accessed: 03.05.2022).

United Nations Convention on the Prohibition of the Development, Production and Stockpiling of Bacteriological (Biological) and Toxin

Weapons and on their Destruction of 10 April 1972. Article 1. URL: https://front.un-arm.org/wp-content/uploads/2020/12/BWC-text-English-

1.pdf; Convention on the Prohibition of the Development, Production, Stockpiling and Use of Chemical Weapons and on their Destruction of

3 September 1992 Article 1(1). URL: https://www.opcw.org/chemical-weapons-convention/articles/article-i (accessed: 03.05.2022).

For the latest version see Regulation (EU) 2021/821 of the European Parliament and of the Council of 20 May 2021 Setting up a Union Regime

for the Control of Exports, Brokering, Technical Assistance, Transit and Transfer of Dual-Use Items (Recast) (hereinafter —

‘Regulation (EU) 2021/821”). URL: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02021R0821-20220505  (accessed:

16.11.2022).
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could also have a wide variety of civilian uses (dual-use). Trade in dual-use goods can encapsulate a wide variety of
items, materials and technologies that are usually innocuous, like specific metal alloys or high-technology goods.*

Though States originally adopted export control regulations to align international trade with their interest to restrict
enemy military capabilities, the notion has gradually widened to embrace other policy considerations deemed crucial by
a given State. For instance, the evolution of the US export control laws reflects a growing consideration of the economy
as a strategic interest.”® This “blurring” of permissible boundaries only intensifies within broad sanctions regimes,
which leads to heightened security concerns among banks and companies and widens the impact of restrictions to
permeate all areas of business.'® The US is not shy to admit the expansive discretion it exercises, citing not only its
commitment to protect national security interests by controlling exports, but also to promote its foreign policy and
economic objectives, and even “continued US strategic technology leadership™.'” It is apparent that the US sees export
controls as a valid instrument to advance the country strategically as a dominant power. The EU’s export control regime
appears similar, but more rhetorically restrained. It focuses on national security, human rights and continued
development of security-sensitive sophisticated technologies, but does add national foreign policy and sanctions to
the list of concerns'®,

1.3. Main concerns going forward

It would be equally naive to presume that stern control and limitation of trade in sensitive goods is an inherent virtue.
Licensing regimes effectively constitute a form of ‘quantitative restrictions’ on trade.”® Such measures are viewed as
the least desirable since they impose absolute limits on the quantities of trade (‘absolute restrictions’), while other
possible measures, such as tariffs, do not produce such a cardinal restrictive effect.”’ The key defects of quantitative
restrictions were summarised by the WTO panel in Turkey — Textiles: such restrictions “usually have a trade distorting
effect, their allocation can be problematic and their administration may not be transparent”.?

This immediately raises more associated concerns. First, exporting States have to maintain firm control over goods
and technologies that could be diverted to serve military aims. Since dual-use goods have virtually uncountable civilian
applications, their trade comprises a significant percentage of normal, legitimate international trade. Particularly, the US
Commerce Control List (hereinafter — ‘CCL’) contains thousands of important high-tech items, such as machine tools,
laboratory and medical equipment, computer processors.?? Obviously, such regulations can and do significantly restrict
international trade in many civilian-usable, highly commercially viable goods that are not of primary military
application.?® As will be demonstrated, screwing the cap too tightly could cause serious trade distortion, with dire
consequences for the targeted State’s civil economy and the associated risks of further political escalation.

Second, the lack of transparency noted by the panel in Turkey — Textiles makes such measures especially sensitive
to abuse. The classical notion of national security concerns appears to deal with actual, pressing and objective threats to
the existence, sovereignty and territorial integrity of a State.”* Meanwhile, the arguably subjective foreign policy
concerns could be rationalised to encompass virtually any political aspirations. As said above, it is more and more
complicated to differentiate between the two. There is always a risk that the restrictions will be used too broadly.

Third, any such measures should thus be checked for potential conflict with international trade commitments of
the exporting State. These may include the goal of trade liberalisation, the most-favoured-nation principle, prohibition
of quantitative trade restrictions and other key principles and provisions of international trade law.

¥ Joyner D. H. Op. cit. P. 126, 130.

* Whang C. Op. cit. P. 3-4.

6 Breen E. Corporations and US Economic Sanctions: the Dangers of Overcompliance // Research Handbook on Unilateral and Extraterritorial

Sanctions / ed. by Beaucillon Research Handbook on Unilateral and Extraterritorial Sanctions. Cheltenham : Edward Elgar Publishing, 2021.

P. 257.

“The US Department of Commerce’s Bureau of Industry and Security (BIS) administers US laws, regulations and policies governing the export

and reexport of [items under] the Export Administration Regulations (EAR). The primary goal of BIS is to advance national security, foreign

policy, and economic objectives by ensuring an effective export control and treaty compliance system, and promoting continued US strategic

technology leadership.” See International Trade Administration of the US Department of Commerce. U.S. Export Controls. URL:

https://www.trade.gov/us-export-controls (accessed: 03.05.2022).

8 See Preamble to the original version of the Regulation (EU) 2021/821.

¥ Restrictions that entail “a limiting effect on the quantity or amount of a product being imported or exported”. See Appellate Body Reports,

China— Measures Related to the Exportation of Various Raw Materials, WT/DS394/AB/R/WT/DS395/AB/R/ WT/DS398/AB/R, adopted

22 February 2012, DSR 2012:VII, p. 3295, § 320.

Panel Report, Turkey — Restrictions on Imports of Textile and Clothing Products, WT/DS34/R, adopted 19 November 1999, as modified by

Appellate Body Report WT/DS34/AB/R, DSR 1999:VI, p. 2363, § 9.63.

2 pid., § 9.63-9.65.

2 The latest version of the CCL is contained in US Code of Federal Regulations (CFR), Title 15, Part 774 — The Commerce Control List. URL:
https://iwww.ecfr.gov/current/title-15/subtitle-B/chapter-VIl/subchapter-C/part-774 (accessed: 16.01.2023).

2 Joyner D. H. Op. cit. P. 130.

2 Manifested primarily in the risks associated with the military proliferation of hostile States. See Whang C. Op. cit. P. 3-4.
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To summarise, States have historically accepted export restrictions as a legitimate means to protect their national
security from military threats. Looking ahead, this understanding has been reflected in certain exceptions presented in
the founding agreements of the WTO system. However, some States have come to extend their understanding of
national security to cover some broader strategic interests (e.g. economic interests) and may thus approach their export
restrictions more liberally. In particular, these measures can be incorporated into broad and more legally ambiguous
sanctions regimes, which only results in their further blurring. At the same time, such restrictions are problematic (may
be non-transparent, adversary to existing commitments, sensitive to abuse, etc.) and thus call for a great measure of care
and restraint. Still, practice does sometimes demonstrate notably low regard towards the pervasive negative
consequences of export control overreach. As will be shown further, the broad and possibly politicised export
restrictions against Iran and Russia seem to have culminated in, or at least significantly contributed to, a precarious local
failure in the NNPR.

2. Behavioural dimension: compliance (re)duced?
2.1. The US trade sanctions against Iran
2.1.1. General context and defining characteristics

Since the early 2000s, Iran® has faced accusations that it sought to construct facilities that would enable it to produce
nuclear weapons, although the State’s officials insisted that their actions were aimed solely at realising the NPT-
guaranteed right for peaceful nuclear development.?® Since then, the US sanctions on Iran have had the stated primary
goal of curbing its nuclear policy. Beyond a trade component, this comprehensive sanctions regime includes blocking of
Iranian property and assets, financial and banking sanctions, travel bans and other general and targeted tools.?” Though
the US reduced its relevant sanctions regime (which the EU also lifted, as required by the deal) after the JCPOA went
into effect in 2016, the Trump administration withdrew from the agreement in May 2018 and re-imposed the former
limitations.

The US conditions its export restrictions on the need to block all items Iran could potentially seek for its nuclear
weapons programme. The execution may seem consistent at first glance. For instance, the US Export Administration
Regulations (hereinafter — ‘EAR’) restrict export to Iran of carbon fibre, which is used for building centrifuges
required to enrich uranium.? Despite the many civilian uses of carbon fibre, like production of sports gear (golf clubs,
bicycle frames, etc.), it is understandable that the US would seek to limit export of a material mostly used in
the aerospace and nuclear sectors, especially when Iran showed an increased interest in obtaining it.?

However, the US prohibits unlicensed export of practically all EAR items to Iran.®* This includes EAR99 —
a ‘catchall’ classification for all items that are not on the CCL, mostly low-technology consumer goods. These usually
do not require a licence for export, subject to the exporter’s own due diligence.** For example, the US blocks export to
Iran of epoxy resin and related hardening/accelerator agents since they could be used in constructing uranium
centrifuges and missile structures.* However, these basic materials, known to virtually any consumer, are important for
construction and countless other industries, not to mention arts and crafts or home repair. Meanwhile, these and other
EAR99 goods constitute the majority of items subject to export control.*®

Though the official US guidance demands exporters to obtain a licence for the regulated goods destined for Iran,* in
practice the EAR maintains a “general policy of denial” for all such licensing applications, regardless of the item’s

% An NPT party since 1970. For information on the parties see United Nations Office of Disarmament Affairs, Treaty on the Non-Proliferation of

Nuclear Weapons. URL: https://treaties.unoda.org/t/npt (accessed: 03.05.2022).

% Iran Nuclear Crisis: Can Talks Succeed? // BBC News. 25 November 2014. URL: https://www.bbc.com/news/world-middle-east-11709428

(accessed: 10.05.2022).

Katzman K. Iran Sanctions (updated February 2, 2022). Congressional Research Service Report. RS20871. P. 1.

URL: https://sgp.fas.org/crs/mideast/RS20871.pdf (accessed: 23.11.2022).

Bureau of Industry and Security of the US Department of Commerce. Guidance on Actions Exporters Can Take to Prevent Illicit Diversion of

Items to Support Iran’s Nuclear Weapons or Ballistic Missile Programs (hereinafter — ‘US BIS guidelines for exporters’).

URL: https://www.bis.doc.gov/index.php/licensing/23-compliance-a-training/53-iran-web-guidance (accessed:10.05.2023).

2 Blocking Iran with a Global Game of Nuclear ‘Keep Away’ I/l NPR. 7 February 2013. URL: https://www.npr.org/2013/02/07/171368189/to-
enrich-uranium-buy-the-right-stuff-and-dont-get-caught (accessed: 10.05.2022).

¥ See US BIS guidelines for exporters. Blocking Iran with a Global Game of Nuclear ‘Keep Away’ / NPR. 7 February 2013.
URL: https://www.npr.org/2013/02/07/171368189/to-enrich-uranium-buy-the-right-stuff-and-dont-get-caught (accessed: 10.05.2022).

31 International Trade Administration of the US Department of Commerce, Export Control Classification # (ECCN) and (EAR99). URL:

https://www.trade.gov/eccn-and-export-administration-regulation-ear99 (accessed: 10.05.2022).
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URL: https://www.trade.gov/eccn-and-export-administration-regulation-ear99 (accessed: 10.05.2022).
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character and with very limited exceptions.*® Though the stated goal of the above measures is to ensure nuclear non-
proliferation, they amount to an almost complete embargo on exports to Iran, similar to some other countries targeted in
the EAR, like Syria and Cuba. Furthermore, it appears that to stretch the reach further, the US even tried to pressure
other States to join its sanctions under the threat that it might impose increased tariffs on their own exports, and foreign
companies to cut their ties with Iran.®

2.1.2. Adverse humanitarian impact and its implications for the NNPR

Meanwhile, the slim humanitarian exceptions (e.g. food, some healthcare items) offered in the EAR have done little to
offset the categorical harmful effects. ‘Over-compliance’ by many US and European companies, manifested in their
reluctance to maintain any trade for fear of attracting secondary sanctions, resulted in Iran’s factual inability to import
the most essential humanitarian goods. Human Rights Watch characterised the US sanctions as “overbroad and
burdensome”, causing ‘“unnecessary suffering to Iranian citizens” and “impair[ing] their right of health”, and
the humanitarian exception as “nearly meaningless”.*” They have also caused catastrophic damage to Iran’s economy in
general, with a trade deficit reaching billions and rapid inflation that has made the still-available imports much more
expensive.*® UN Special Rapporteur A. Douhan reviewed these issues in the recent report on her visit to Iran. The report
called the States to remove all unilateral sanctions, including all restrictions on trade and any coercion that results in
over-compliance.*

It can thus be said that the scale and administration of US export restrictions against Iran, as well as the manner of
the US withdrawal, warrant at least some doubt as regards consistency with the goals of nuclear non-proliferation and
existence of other possible US motives. There are more suggestive moments, like the dubious exception for information
technology equipment (e.g. cell phones, personal computers, other high-tech equipment generally deemed sensitive)
“for supporting democracy in Iran”.* But the most convincing piece of evidence came from the White House itself,
when in 2019 the then-US Secretary of State Mike Pompeo boasted of how the US sanctions were so hard-hitting that
the Iranian people would surely rise up and make a difference.**

However, it is now obvious that the US significantly misjudged (or disregarded) the potential effects of their policy
on Iran’s nuclear stance. The US considered that, if the sanctions are reinstated, it could pressure Iran into a new deal
that would account for US interests beyond Iran’s nuclear programme.*? Contrary to the US expectations, Iran showed
economic resilience and responded by gradually decreasing its compliance with the JCPOA.*®

The situation is particularly poignant against the historical background, as it was not so long ago that Iran’s
immediate neighbour, Irag, found itself in a similar place. The sanctions regime against it was criticised for having
caused tremendous humanitarian harm, while the larger political goals of the US and the UK (argued to go as far as
regime change) left little room for removing or even significantly reducing the sanctions, regardless of whether or not
they achieved the stated WMD disarmament objectives. In the end, Saddam Hussein’s rule only strengthened,

% The exceptions include transactions for humanitarian reasons or for the safety of civil aviation and safe operation of US-origin aircraft — licences

for such will be considered on a case-by-case basis. See US Code of Federal Regulations (CFR), Title 15, Part 746 — Embargoes and Other
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(accessed: 16.01.2023).
% Terry P. C.R. Op.cit. P. 5.
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4 “Things are much worse for the Iranian people [with the US sanctions], and we are convinced that will lead the Iranian people to rise up and
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This included numerous major (and, arguably, impracticable) demands for Iran, like abandoning its ballistic missile programme, removing its
armed forces from Syria, cutting the alleged support of any terrorist groups, releasing any imprisoned citizens of the US and its allies, and many
separate demands aimed at curbing Iran’s foreign policy in general. See Kerr P. K., Humud C. E., Clayton T. Iran Nuclear Agreement and U.S.
Exit (updated July 20, 2018). Congressional Research Service Report. R43333. P.22-25. URL: https://crsreports.congress.gov/pro-
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the UNSCOM weapons inspection regime failed, and the international community was unsuccessful in preventing an
armed conflict from breaking out.**

2.2. The February 2022 US trade sanctions against Russia
2.2.1. General context and defining characteristics

In February 2022, the US imposed trade sanctions against Russia and Belarus in connection with the hostilities in
Ukraine, yet again with broad export restrictions at the forefront. Although these sanctions were imposed as a single
package, we will focus on Russia. The main stated goal has been to cripple the country’s ability to import electronic
components and technologies to restrict its capacity to produce, maintain and repair military materiel.* Much of
the modern military industry depends on high technology, including Russia’s nuclear capabilities (e.g. the ability to
produce and maintain nuclear weapons and means of their delivery, the general ability to procure items necessary for
developing its nuclear programme). The US does not conceal that the larger strategic objective is to “technologically
isolate Russia”,*® which is clearly a step too far. Meanwhile, at least 37 countries (mostly European) decided to support
these restrictions and adopted substantially similar measures.*’

Normally, the US EAR cover (i) all items in the US or moving through it, (ii) all US-origin items
“wherever located” and irrespective of their rule of origin, and (iii) foreign-produced commodities, software and
technology that incorporate US-origin commodities, or are bundled/commingled with EAR-controlled US-origin
software.* In this case, however, the US further expanded its already tremendous reach through the so-called ‘foreign
direct product’ rule (hereinafter — ‘FDPR’), a mechanism that has been piloted against China’s major
telecommunications producer Huawei.* The FDPR enables the US to exercise control even over foreign exports, given
that there is a margin, direct or indirect, of US industry involvement in the manufacture of a product — like using a US-
origin programme or machine.*® Thus, to access US-made tools and equipment used to produce semiconductors, foreign
manufacturers would need to agree to no longer sell to the sanctioned entity (e.g. Huawei) and would risk attracting
secondary sanctions otherwise,® which the US is known to approach in a notably aggressive and expansive manner.
With these advancements, the US has arguably turned the traditional domestic regulatory element in its export licensing
largely superficial.

When it came to Russia and Belarus, however, the US imposed not one, but two FDPRs simultaneously: firstly,
a general rule (excludes EAE99), and secondly, a Military End User (MEU) rule that prohibits all controlled exports
“ultimately destined” to military end users (includes EAR99). All licensing applications under both rules, as well as
applications for items specifically covered by the “Nuclear non-proliferation” EAR category, are now subject to
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a “general policy of denial”.>® Thus, the US not only limited all foreign exports generally reachable through its FDPR,
but also virtually banned all exports that could in any way be used to support the Russian military.

What is more, FDPR measures are notoriously difficult to follow. The vague requirements, lack of guidance on their
implementation and of clear criteria to obtain a licence have made it infamously difficult for exporters to determine
which goods are subject to restrictions, especially given that the exporter is often not the producer of the goods and
cannot be expected to be exhaustively familiar with their production process.> Oftentimes, it appears more viable to
simply abandon the sanctioned market than to risk facing secondary sanctions, which would cast off even the trade that
could well be legitimate. Due to the notably erratic nature of US foreign policy, exporters may find it safer to cease
trade with a country that has fallen into US disfavour and could be subject to new or increased sanctions in the long
term, even if their prospect is not yet fully clear.”® This is a recipe for over-compliance.

2.2.2. Adverse impact on the Russian industry and its implications for the NNPR

Although the US presents the above trade sanctions as not affecting consumer electronics, this is clearly not the case
in practice. For instance, the MEU FDPR blocks exports to some fundamental research and educational institutions in
the field of technology and nuclear energy.*® It was reasonable to expect a “rippling effect” on such critical industrial
sectors as civil transport and aviation, peaceful nuclear energy, artificial intelligence and consumer electronics. One
example is the infamously profound effect of the discussed measures on the Russian civil automotive industry, whereby
the leading automobile concerns had to strip their cars of electronics, return to obsolete model lines, or temporarily
suspend production.”” Despite some steps having been made towards import substitution, foreign manufacturers
reportedly occupied 80 % of the Russian electronics market, while domestic manufacturers depended heavily on basic
foreign technology.”® Meanwhile, most key consumer electronics manufacturers have already completely cut off direct
sales to Russia and third-party exporters that dealt with Russia. Even some major Chinese manufacturers were reported
to be starting to withdraw.® Although the US presents its restrictions as not concerning consumer electronics, this is
clearly not the case in practice.

All the above, again, seems to have backfired on the JCPOA. Russia is a crucial party to the nuclear deal,
responsible for much of the key work with Iran’s nuclear facilities. During the recent talks to revive the accord, Russian
Foreign Minister Sergey Lavrov demanded formal guarantees that US sanctions “[do] not in any way damage [Russia’s]
right to free and full trade, economic and investment cooperation and military-technical cooperation” with the Islamic
Republic of Iran. Western sources allege that Russia thus seeks to use Iran as a ‘relief’ trade channel.” In response,
the US refused to negotiate any exemptions to its sanctions and threatened that it would seek a deal that excludes Russia
if it did not back off.®* Uncertainty regarding Russia’s participation as a ‘guarantor’ for Iran could have significantly
affected the latter’s readiness to step into a new agreement. After months of back-and-forth negotiations, the new deal
seems to have hit a dead end. The negotiations were undercut by a sudden conflict between Iran, IAEA and
the European JCPOA parties, further complicated by a new wave of secondary sanctions on trade with Iran.®

% See US Code of Federal Regulations (CFR), Title 15, Part 746 —Embargoes and Other Special Controls, § 746.8(b).
URL: https://www.ecfr.gov/current/title-15/subtitle-B/chapter-V1l/subchapter-C/part-746#p-746.8(b) (accessed: 16.01.2023).

% Klaess W. Op. cit.

% Breen E. Op. cit. P. 264.

% For the list of sanctioned entities see US Code of Federal Regulations (CFR), Title 15, Part 744, Supplement No. 4. URL: https://www.ecfr.gov/-

current/title15/subtitleB/chapterV1l/subchapterC/part744/appendixSupplement%20N0.%204%20t0%%20Part%20744 (accessed: 16.01.2023).

Russian Carmaker Avtovaz may Suspend Some Assembly Lines on Monday due to Components Shortage // Reuters. 25 February 2022.

URL: https://www.reuters.com/business/autos-transportation/russian-carmaker-avtovaz-may-suspend-some-assembly-lines-monday-due-

components-2022-02-25/ (accessed: 17.01.2023); Sanctions for Ukraine and our Truck Production // TopWar. 21 March 2022. URL:

https://en.topwar.ru/193696-sankcii-za-ukrainu-i-nashe-proizvodstvo-gruzovikov.html (accessed: 17.01.2023).

Overview of the Russian Electronics Industry // ExpoElectronica. 30 January 2020. URL: https://expoelectronica.ru/en/news/2020/jan-

uary/30/overview-market (accessed: 17.01.2023)

Russian Sanctions Prompt Tech to Stop Sales, Curb Services // TechTarget. 4 March 2022. URL: https://www.techtarget.com/sear-

chcio/news/252514218/Russian-sanctions-prompt-tech-to-stop-sales-curb-services (accessed: 17.01.2023); Strumpf D. Chinese Tech Giants

Quietly Retreat from Doing Business with Russia // The Wall Street Journal. 6 May 2022. URL: https://www.wsj.com/articles/chinese-tech-

giants-quietly-stop-doing-business-with-russia-11651845795 (accessed: 10.05.2022); Klaess W Op. cit.

Norman L. JCPOA Threatened by Russian Demands over Ukraine Sanctions // The Wall Street Journal. 6 March 2022.

URL: https://web.archive.org/web/20220313045711/https:/www.wsj.com/articles/iran-nuclear-deal-threatened-by-russian-demands-over-ukraine-

sanctions-11646487044?mod=article_inline (accessed: 10.05.2022); Karnitschnig M. Russia Eyes Iran as Sanctions-Busting Backdoor for Oil

Sales /I Politico. 23 August 2022. URL: https://www.politico.eu/article/russia-eyes-iran-as-sanctions-busting-backdoor-for-oil-sales/

(accessed: 17.01.2023).

Norman L. U.S. Won't Negotiate Ukraine-Related Sanctions with Russia to Save Iran Nuclear Deal // The Wall Street Journal. 13 March 2022.

URL:https://web.archive.org/web/20220313105316/https:/www.wsj.com/articles/u-s-wont-negotiate-ukraine-related-sanctions-with-russia-to-

save-iran-nuclear-deal-11647167692?mod=hp_lead_posl (accessed: 10.05.2022).

Irish J., Murphy F. Europeans Doubt Iran’s Intentions in Nuclear Talks /| Reuters. 10 September 2022. URL: https://www.reuters.com-

/world/france-britain-germany-say-irans-stance-iaea-probe-jeopardises-nuclear-talks-2022-09-10/  (accessed: 17.01.2023); US Imposes New

57

57

58

59

60

61

62


https://www.ecfr.gov/current/title-15/subtitle-B/chapter-VII/subchapter-C/part-746#p-746.8(b)
https://www.ecfr.gov/current/title15/subtitleB/chapterVII/subchapterC/part744/appendixSupplement%20No.%204%20to%25%20Part%20744
https://www.ecfr.gov/current/title15/subtitleB/chapterVII/subchapterC/part744/appendixSupplement%20No.%204%20to%25%20Part%20744
https://www.reuters.com/business/autos-transportation/russian-carmaker-avtovaz-may-suspend-some-assembly-lines-monday-due-components-2022-02-25/
https://www.reuters.com/business/autos-transportation/russian-carmaker-avtovaz-may-suspend-some-assembly-lines-monday-due-components-2022-02-25/
https://en.topwar.ru/193696-sankcii-za-ukrainu-i-nashe-proizvodstvo-gruzovikov.html
https://expoelectronica.ru/en/news/2020/january/30/overview-market
https://expoelectronica.ru/en/news/2020/january/30/overview-market
https://www.techtarget.com/searchcio/news/252514218/Russian-sanctions-prompt-tech-to-stop-sales-curb-services
https://www.techtarget.com/searchcio/news/252514218/Russian-sanctions-prompt-tech-to-stop-sales-curb-services
https://www.wsj.com/articles/chinese-tech-giants-quietly-stop-doing-business-with-russia-11651845795
https://www.wsj.com/articles/chinese-tech-giants-quietly-stop-doing-business-with-russia-11651845795
https://web.archive.org/web/20220313045711/https:/www.wsj.com/articles/iran-nuclear-deal-threatened-by-russian-demands-over-ukraine-sanctions-11646487044?mod=article_inline
https://web.archive.org/web/20220313045711/https:/www.wsj.com/articles/iran-nuclear-deal-threatened-by-russian-demands-over-ukraine-sanctions-11646487044?mod=article_inline
https://www.politico.eu/article/russia-eyes-iran-as-sanctions-busting-backdoor-for-oil-sales/
https://web.archive.org/web/20220313105316/https:/www.wsj.com/articles/u-s-wont-negotiate-ukraine-related-sanctions-with-russia-to-save-iran-nuclear-deal-11647167692?mod=hp_lead_pos1
https://web.archive.org/web/20220313105316/https:/www.wsj.com/articles/u-s-wont-negotiate-ukraine-related-sanctions-with-russia-to-save-iran-nuclear-deal-11647167692?mod=hp_lead_pos1
https://www.reuters.com/world/france-britain-germany-say-irans-stance-iaea-probe-jeopardises-nuclear-talks-2022-09-10/
https://www.reuters.com/world/france-britain-germany-say-irans-stance-iaea-probe-jeopardises-nuclear-talks-2022-09-10/

3. Legal dimension: a balancing act

Nuclear export controls are an exercise in managing the tension between trade (sufficient access to goods and
technologies) and security (concerns over their possible diversion).®® They should provide a measured response to
foreign threats, yet their procedure must be transparent and predictable enough so as not to hinder trade in a manner
incompatible with international law. If the balance is tipped, it is crucial that targeted States have avenues to challenge
this abuse. The primary source of the relevant rules is the General Agreement on Tariffs and Trade (hereinafter —
‘GATT’).

3.1. GATT Atrticles | and XI

The GATT is the core agreement of the WTO. It sets out the basic rules for trade in goods, including the fundamental
most-favoured-nation rule of Article 1.1. It prohibits discrimination among like products originating in or destined for
different countries, including as regards “all rules and formalities in connection with importation and exportation [of
goods].” Any preferential treatment must be extended to all WTO Members. Article XI1.1 reinforces this basic principle:
it provides for the general elimination of quantitative restrictions including those “made effective through <...> export
licences”. Not all such restrictions are ruled out: some do not produce an independent “limiting or restrictive effect” by
their design or operation.* In our case, however, this limiting or restrictive effect is fundamentally apparent and may
verge on a virtual trade ban. Here, the licensing mechanism itself is the means of administering trade, meaning a direct
and purposeful restrictive effect. In such cases as were discussed above, the restrictions may also offer a licensing
opportunity as a thin exception rather than an actual possibility subject to a defined and transparent procedure.
Licensing systems that give the licensing authorities discretion to grant or deny licences based on some unspecified
criteria (‘discretionary licensing mechanisms”) have been consistently found to produce a restrictive or limiting effect
by their very nature.®® As Professor Joyner put it, national export control regimes “entail political judgments at every
turn and requir[e] the exercise of a very broad and largely unrestricted unilateral discretion (emphasis added).” Hence,
they are inherently adverse to GATT Article XI°®® and may only be admissible if consistent with the specifically
provided exceptions.

3.2. The ‘national security exception’ of GATT Article XXI
To allow States some ‘breathing room’ to adequately protect their sovereign interests, the GATT drafters introduced
several ‘escape clauses’, including the ‘national security exception’ of Article XXI. The article reads as follows:

“Nothing in this Agreement shall be construed

(a) to require any contracting party to furnish any information the disclosure of which it considers contrary to its essential security
interests; or

(b) to prevent any contracting party from taking any action which it considers necessary for the protection of its essential security
interests

(i) relating to fissionable materials or the materials from which they are derived;

(ii) relating to the traffic in arms, ammunition and implements of war and to such traffic in other goods and materials as is
carried on directly or indirectly for the purpose of supplying a military establishment;

(iii) taken in time of war or other emergency in international relations; or

(c) to prevent any contracting party from taking any action in pursuance of its obligations under the United Nations Charter for
the maintenance of international peace and security” (emphasis added).

Sanctions over lIran Sanctions Evasion, Targets Chinese Firms // Arab News. 17 November 2022. URL: https://www.arabnews.com-
/node/2201636/middle-east (accessed: 17.01.2023).
& Berndorfer T. Op. cit. P. 84-85; Joyner D. H. Op. cit. P. 126.
 Such as automatic licensing procedures that operate for purely statistical or monitoring purposes, or those setting certain prerequisites for
applicants (e.g. provide proof of eligibility for a legitimate quota). See Panel Reports, China — Measures Related to the Exportation of Various
Raw Materials, WT/DS394/R, Add.1 and Corr.1 / WT/DS395/R, Add.1 and Corr.1 / WT/DS398/R, Add.1 and Corr.1, adopted 22 February 2012,
as modified by Appellate Body Reports WT/DS394/AB/R/ WT/DS395/AB/R/WT/DS398/AB/R, DSR 2012:VII, p. 3501 (hereinafter — ‘PR,
China — Raw Materials”), § 7.915, 7.918.
PR, China — Raw Materials, § 7.921, 7.957; Panel Report, India — Quantitative Restrictions on Imports of Agricultural, Textile and Industrial
Products, WT/DS90/R, adopted 22 September 1999, upheld by Appellate Body Report WT/DS90/AB/R, DSR 1999:V, p. 1799, § 5.130; Panel
Report, Turkey — Measures Affecting the Importation of Rice, WT/DS334/R, adopted 22 October 2007, DSR 2007:V1, p. 2151, § 7.128, 7.134.
8 Joyner D. H. Op. cit. P. 130-131.
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Paragraph (c) of the article relates to UN sanctions and thus falls outside of this work. Each other element of Article
XXI1 may present a separate opportunity to vindicate or justify unilateral restrictive measures.

3.2.1. Article XXI(a): acceptability of non-disclosure

It would not be unreasonable to assume that a dispute under Article XXI would require the respondent to disclose
information it may consider sensitive to its ‘essential security interests’. The respondent may be tempted to invoke
Article XXl(a) to deny the panel access to any required information and thus stall further proceedings. Though in
the existing practice respondents have rather opted to deny the jurisdiction of the panel altogether, the 1949 dispute
between Czechoslovakia and the US (‘hereinafter’ — US — Export Restrictions (Czechoslovakia) offers a close case.®’
The US denied licences on certain goods of “strategic significance” destined for Czechoslovakia, including electrodes,
x-ray tubes, tungsten wire, and mining drills.?®® While the US agreed to provide Czechoslovakia some information on
how it administered its export controls, it refused to elaborate which commodities it considered “strategic”.®
Regretfully, the case was resolved through a vote™ and offers no further insight on the acceptable limits of Article
XXI(a). Still, in our opinion, a virtual denial to cooperate would violate the object and purpose of the GATT and
the WTO Dispute Settlement Understanding (hereinafter — ‘DSU’), as well as the principle of good faith. Thus,
the panel is unlikely to accept such invocation of Article XXI(a), especially considering the pro-judicial stance of the
panels discussed below.

3.2.2. Article XXI(b): substance and the necessity to review the underlying conditions

Article XXI(b) presents an exhaustive list of circumstances where the WTO Member could take legitimate “actions”
that it “considers necessary” to protect its “essential security interests”’*. The panel in Russia — Traffic in Transit was
the first to substantially interpret the provision. The panel’s reasoning is quite convoluted; fortunately, the further panels
have digested it in a far more structured manner. The subparagraphs of Article XXI(b) exhaustively enunciate
the meaningful threats (“traffic” or “emergency”) that give rise to, or relate to, the essential security interests of
the Members.”” As such, these threats could attract legitimate ‘actions’ to protect said interests. This triad provides
the foundation for the analytical framework of Article XXI(b).

The vague wording of Article XXI(b) has been used to argue both for and against the jurisdiction of the WTO
panels, and thus the applicant’s ability to make a case.”® After years of debates, the panel in Russia — Traffic in Transit
finally settled that Article XXI(b) shall be subject to independent judicial review with objectively identifiable standards,
as demonstrated by the provision’s object and purpose, logical structure and the travaux préparatoires. Otherwise,
the article would have offered an unfettered possibility to ‘launder’ WTO-incompliant measures.” Consequently,
the words “which it considers” qualify the word “necessary” (meaning that the WTO Member is free to decide on

¢ Ibid. P. 132.

%  GATT Contracting Parties, Third Session, Reply by the Vice-chairman of the United States Delegation, Mr. John W. Evans, to the Speech by
the Head of the Czechoslovak Delegation under Item 14 on the Agenda. GATT/CP.3/38. 2 June 1949. P. 10.

o URL: https://docs.wto.org/gattdocs/q/GG/GATTCP3/38.PDF.
Ibid. P. 9.

™ Before the DSU’s entry into force in 1995 as part of the WTO’s ‘single undertaking’ package, disputes were usually resolved by a GATT panel,
the decision of which was adopted if it reached a positive consensus, i.e. if all contracting parties voted in favour. However, this particular dispute
had to be resolved by a vote (which Czechoslovakia overwhelmingly lost). Decisionmaking by vote was atypical for GATT, which itself speaks
volumes about the dispute’s politicisation and the high stakes involved. See McKenzie F. GATT and the Cold War: Accession Debates,
Institutional Development, and the Western Alliance // 1947-1959. Journal of Cold War Studies. 2008. Vol. 10. Ne 3. P. 90-91.

™ panel Report, United States — Certain Measures on Steel and Aluminium Products, WT/DS552/R, 9 December 2022. (hereinafter — ‘PR, US —

Steel and Aluminium Products (Norway ), § 7.101.

PR, US — Steel and Aluminium Products (Norway), § 7.100: “The terms “relating to” indicate a connection to the “materials” and “traffic” in

subparagraphs (i) and (ii), respectively, while the terms “taken in time of” indicate a temporal relationship to the circumstances in subparagraph

(iii). The Panel understands these opening terms in each subparagraph to qualify and describe the “action” referred to in Article XXI(b)”’; Panel

Report, Russia— Measures Concerning Traffic in Transit, WT/DS512/R and Add.1, adopted 26 April 2019, DSR 2019:VIII, p. 4301

(hereinafter — ‘PR, Russia — Traffic in Transit’), § 7.74: “While the enumerated subparagraphs of Article XXI(b) establish alternative

requirements, the matters addressed by those subparagraphs give rise to similar or convergent concerns... Those interests... are all defence and

military interests, as well as maintenance of law and public order interests.”

See PR, Russia — Traffic in Transit, § 7.63: “The text of the chapeau of Article XXI(b) [allows for] more than one interpretation of the adjectival

clause “which it considers”. The adjectival clause can be read to qualify only the word “necessary”, i.e. the necessity of the measures for

the protection of “its essential security interests”; or to qualify also the determination of these “essential security interests”; or finally and

maximally, to qualify the determination of the matters described in the three subparagraphs of Article XXI(b) as well.”. The US, for instance, has

argued that the grammar of Article XXI(b) forms a “single relative clause” where all parts are attached to the WTO Member’s consideration;

thus, the Members alone decide if their measures are admissible (i.e. the security exceptions are “self-judging” and “non-justiciable”). See PR,

Russia — Traffic in Transit, § 6.15, 6.19.

™ See Ibid. § 7.65, 7.89-7.93, 7.100. In fact, the US itself advocated for this view initially as the provision’s original draftee: see E/PC/T/A/PV/33
(24 July 1947). P. 19-21. URL: https://docs.wto.org/gattdocs/q/UN/EPCT/APV-33.PDF.

72

73

59


https://docs.wto.org/gattdocs/q/GG/GATTCP3/38.PDF
https://docs.wto.org/gattdocs/q/UN/EPCT/APV-33.PDF

the measure’s necessity), but not the criteria in subparagraphs (i)-(iii), which the panel must separately and objectively
assess.” Other WTO panels further affirmed this reading in two more recent cases.’

To make a proper assessment of Article XXI(b), the panel will first have to find if there is, indeed, an ‘action’ under
the relevant subparagraph. Only then could the panel contrast this action with the requirements of the article’s chapeau.

3.2.3. “Action’ under Articles XXI(b)(i) and XXI(b)(ii)

The terms “relating to [the relevant materials or traffic]” used in Articles XXI(b)(i) and XXI(b)(ii)) will require
the respondent to demonstrate a “close and genuine relationship of ends and means” between said measure and its
“objective”.”’

Article XXI(b)(1) (“[measures] relating to fissionable materials or the materials from which they are derived”)
should give a basis to legitimise at least some national nuclear-related export control measures. Namely, export control
measures covering single-use nuclear materials would fall squarely under Article XXI(b)(i).

The US invoked Article XXI(b)(i) in US— Export Restrictions (Czechoslovakia), where it suggested that
Czechoslovakia could use the drills it requested to mine uranium ore instead of coal. The US representative appealed to
US media reports on the alleged discovery of a uranium mine in Czechoslovakia, as well as to expert analysis of
the intended use of the discussed drills.”® The Czechoslovak representative jested that the US factories had to be so
polluted that the drills themselves had become “fissionable material”.” To be fair, this remark was well-placed. One can
note that subparagraph (i) (“relating to fissionable [or precursor] materials”) lacks the words “the traffic in” that expand,
for example, the reach of subparagraph (ii) to any related trade (if it supplies the military sector). A good faith textual
interpretation would suggest that the drafters envisioned subparagraph (i) to only cover actual fissionable or precursor
material, like uranium ore itself.®’ It is puzzling that the US chose to substantially rely on subparagraph (i) rather than
subparagraph (ii), which would have probably been more appropriate. One thing is clear: the respondent’s ‘action’
would have to target fissionable or precursor material directly to fall under subparagraph (i).

Avrticle XXI(b)(ii) (“[measures] relating to [(i)] the traffic in arms, ammunition and implements of war and [(ii)] to
such traffic in other goods and materials as is carried on directly or indirectly for the purpose of supplying a military
establishment™) would also be expected to cover at least some dual-use items and technologies. Meanwhile, as has been
established, such items constitute a significant percentage of normal, legitimate, and sometimes crucial (food, medical
goods) trade. The US example shows that States could use the possibility of some items being diverted as a pretext for
setting comprehensive export bans.

In US — Export Restrictions (Czechoslovakia), the UK and the US stressed that it was an undeniable prerogative of
any State to restrict exports that in their view “could be of direct use in increasing military potential” of another State.®"
The Czechoslovak representative rightfully responded that the GATT did not refer anywhere to any ‘military potential’,
which notion is so broad and elastic that it could encapsulate practically anything — even the birth of a child could be
presented as the appearance of a future conscript.®? Furthermore, traffic that “/is] carried on [to supply] a military
establishment” is much different from traffic that “could be of direct [military] use.” This interpretative aspect,
however, is not quite clear-cut. The negotiation materials show that the intention of the drafters was to create
an exception for the measures that they deemed crucial in the run-up to World War Il — in particular, limiting exports

™ PR, Russia — Traffic in Transit, § 7.82, 7.83: “[For action to fall within the scope of Article XXI(b), it must objectively be found to meet

the requirements in one of the enumerated subparagraphs of that provision. [This follows from] textual and contextual interpretation of [Article
XXI], in the light of the object and purpose of the GATT 1994 and WTO Agreement and confirmed by the negotiating history of Article XXIL.”
See also § 7.100, 7.103: “[the Panel’s interpretation] rejects the United States’ argument that Russia's invocation of Article XXI(b)(iii) is
“nonjusticiable”.

" panel Report, Saudi Arabia — Measures Concerning the Protection of Intellectual Property Rights, WT/DS567/R and Add.1, circulated to WTO

Members on 16 June 2020, dispute terminated while appeal pending (hereinafter — ‘PR, Saudi Arabia — IPRs’) and, most recently, in US —

Steel and Aluminium Products (Norway).

This comes from the other panels’ interpretation of the terms “relating to” in Article XX(g). See PR, Russia — Traffic in Transit, § 7.69.

®  GATT/CP.3/38.P.3,11-12.

™ GATT Contracting Parties, Third Session, Reply of the Head of the Czechoslovak Delegation, Mr. Zdenek AUGENTHALER, to the speech of the
Vice-Chairman of the USA Delegation, Mr. John W. Evans, under Item 14 of the Agenda. GATT/CP.3/39. 8 June 1949. P. 2. URL:
https://www.wto.org/gatt_docs/English/SULPDF/90320198.pdf.

8 Joyner D. H. Op. cit. P. 133.

8 GATT Contracting Parties, Third Session, Summary Record of the Twentieth Meeting. GATT/CP.3/SR.20. 14 June 1949. P.3-5. URL:
https://docs.wto.org/gattdocs/g/GG/GATTCP3/SR20.PDF; GATT Contracting Parties, Third Session, Statement by the Head of the Czechoslovak
Delegation Mr. Zdenek AUGENTHALER to Item. 14 of Agenda (CP.3/2/Rev.2). GATT/CP.3/33. 30 May 1949. P.4-5. URL:
https://docs.wto.org/gattdocs/q/GG/GATTCP3/33.PDF.

% GATT/CP.3/33.P.5-6, 8.
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of metal that a Member believed would be used to produce enemy armaments.®® This sets quite a low argumentative
standard, which the dire conditions of that particular time probably did require. It would have been difficult, for
example, to trace the end use of metal ore beyond its melting, while there was no doubt that the military industry would
have been preferentially saturated with such materials by the warring powers. In the modern times, however, the end
use of the restricted goods would be far more ambiguous.

In our opinion, to make a bona fide case under Article XXI(b)(ii), the respondent must be expected to demonstrate
that the precluded exports constitute “arms, ammunition and implements of war”, or, if the goods are dual-use, that they
are destined for military end users (and thus have the purpose of supplying a military establishment). When deciding on
the argumentative standard, the panels should take into account the foreign policy environment (akin to subparagraph
(i), which is discussed further) and the nature of the restricted goods. For instance, where some prolonged traffic is
involved, there is no reason not to expect the respondent to present results of some trade investigation or inquiry.
Moreover, to rule out politically ambiguous and overly broad restrictions, the respondent must be expected to
demonstrate that ceasing trade destined for a military establishment indeed constitutes the primary purpose of its
‘action’. As an option, the panel could turn to the language and structuring of the relevant measure: for example,
insertion of non-proliferatory restrictions in the ‘foreign policy’ sections of export regulations would strongly indicate
their inconsistency with Article XX1(b)(iii), since it is clear that national security is not their primary orientation.®

3.2.4. ‘Action’ under Article XXI(b)(iii)

Finally, export restrictions may prove legitimate if they were taken to protect essential security interests “taken in time
of war or other emergency in international relations.” Article XXI(b)(iii) does not limit the scope of actions a Member
can take, but rather addresses their context. Thus, this particular option calls for special scrutiny.

To make use of this option, the respondent must be expected to demonstrate separately that the relevant measure (i)
was taken in time of (temporal requirement) (ii) war or other emergency in international relations (substantive
requirement).®® However, it is not fully clear to what extent the respondent must be affected by this situation, or what
kinds of situations would constitute “other emergency” in the sense of the article.

In Sweden — Import Restrictions on Certain Footwear, Sweden tried to justify a global import quota for certain
footwear. It suggested that the surged competition from (virtually any) foreign shoemakers could undermine Sweden’s
minimum domestic capacity to supply troops with special footwear, which is “essential <...> in case of war or other
emergency in international relations”.®® The denial of epoxy resin to Iran immediately comes to mind. Though Sweden
alluded to the wording used in subparagraph (iii), it did not attempt to actually show that there was any “emergency in
international relations” to begin with. Instead of building a concrete argument grounded in WTO law, Sweden appealed
to the “spirit” of Article XXI.%

In Russia — Traffic in Transit, the panel clarified: “emergency in international relations <...> appear[s] to refer
generally to a situation of armed conflict, or of latent armed conflict, or of heightened tension or crisis, or of general
instability engulfing or surrounding a state.” The existence of an emergency in international relations “is an objective
state of affairs <...> subject to objective determination.” The panel accorded a fairly high standard of tension to such
emergencies. The panel’s reading accounts for the references to “war”, the pressing security interests expected to arise
from war and the subject matter of other subparagraphs and excludes political or economic conflicts that would be
deemed more ordinary.® While such could sometimes be considered urgent or pressing, they would not constitute
‘emergencies’ under Article XXI(b)(iii) unless they give rise to the same kind of security interests. The panel in US —
Steel and Aluminium Products (Norway) further clarified that the emergency under Article XXI(b)(iii) “must be, if not
equally grave or severe, at least comparable in its gravity or severity to a “war” in terms of its impact on international
relations.”®® This well attests to the historical approach noted by the panel in Russia — Traffic in Transit:

8  GATT, Second Session of the Preparatory Committee of the United Nations Conference on Trade and Employment. Verbatim Report. Thirty-

Sixth Meeting of Commission “A” Held on Tuesday, August 12, 1947, at 10.50 a.m. at the Palais Pes Nations, Geneva. E/PC/T/A/PV/36. 12
August 1947. P. 17-19. URL: https://docs.wto.org/gattdocs/q/UN/EPCT/APV-36.PDF.

& Joyner D. H. Op. cit. P. 137-138.

8 See the analytical framework laid down in PR, Saudi Arabia — IPRs, § 7.242.

8 GATT, Sweden — Import Restrictions on Certain Footwear. L/4250. 17 November 1975. §4. URL: https://www.wto.org/gatt_docs/-
English/SULPDF/90920073.pdf.

8  GATT Council of Representatives, Draft Report on Work since the Thirtieth Session. Addendum. C/W/264/Add.1. 7 November 1975. P. 3-4.
URL: https://www.wto.org/gatt_docs/English/SULPDF/92170660.pdf.

® PR, Russia — Traffic in Transit, § 7.75-7.77.

8 Meanwhile, “[t]he term ‘grave’... may be understood as referring to international tensions that are of a critical or serious nature in terms of their
impact on the conduct of international relations.” See PR, US — Steel and Aluminium Products (Norway), § 7.127.
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A significant majority of occasions on which Article XXI(b)(iii) was invoked concerned [(i)] situations of armed conflict and [(ii)] acute
international crisis, where heightened tensions could lead to armed conflict, rather than protectionism under the guise of a security issue
(emphasis added)®.

Though the panel did not attach any legal effect to this particular observation, in our opinion, it demonstrates
the overall understanding shared by the majority of the Members regarding the applicable standard. The existing
practice of WTO panels so far appears to conform to this trend, though it does not yet provide any guiding “lowest
standard” for such emergencies. Of particular note is the decision of the panel in US — Origin Marking (Hong Kong,
China), which further clarified that the relevant term “refers to a state of affairs, of the utmost gravity, in effect
a situation representing a breakdown or near-breakdown in the relations between states or other participants in
international relations” (emphasis added).” Thus, the panel will focus on the gravity of the impact of the claimed state
of affairs rather than on its circumstances.’ The practice so far appears consistent in demanding that there is at least
a severance of international relations between the parties (e.g. in diplomacy, trade, and other crucial policy areas), or,
again, a situation close or amounting to an armed conflict.”

In spite of the above panel’s acknowledgement that an ‘emergency’ can exist between just the parties to the dispute
as well as among a wider group of WTO Members, it based its decision on considering the former,®* which was also
the focus of the other relevant panels. It can thus be concluded that an argued emergency in international relations is
only relevant to the dispute as long as it at least concerns the relations between the applicant and the respondent, not
some third parties, which represents the only possible good faith catalyst for a measure under Article XXI(b)(iii). Thus,
in a hypothetical dispute between Russia and the US, the latter may appeal to giving the Pentagon the so-called
“wartime procurement powers” to expedite military aid to Ukraine.”® However, the panel must not be satisfied merely
with this statement, but make a thorough and objective assessment of whether there is an actual “breakdown or near
breakdown” in the normal bilateral relations between Russia and the US, in particular in their ability to cooperate on
most substantive policy issues.

3.2.5. The chapeau of Article XXI(b): the requirement of good faith invocation

Returning to the issue of interpretation, the panels did not pronounce as clearly whether the words “which it considers”
imply that the Members could elevate any concern (e.g. the “US strategic technology leadership”) to an essential
security interest. As the panel in Russia — Traffic in Transit established, the Members may personally regard any
security interests as ‘essential’; however, these will only be treated as such within the meaning of Article XXI if
the Member invokes the Article XXI exceptions in good faith. This demands that the Members should not use
subparagraphs (i)-(iii) as the means to circumvent their trade commitments (e.g. by arbitrarily “re-labelling” trade
interests protected under the GATT as the untouchable ‘essential security interests’).*

For the panel to verify the good faith invocation of Article XXI, the respondent will first have to sufficiently
articulate its pleaded essential security interests. There is yet no concrete standard of articulation or analytical algorithm
for subparagraphs (i)-(ii) in this respect. Here, the panels will likely have given more bearing to the approximate
definition of essential security interests laid down in Russia — Traffic in Transit. Such “may generally be understood
[as] interests relating to the quintessential functions of the state, namely, the protection of its territory and its population

% PR, Russia — Traffic in Transit, § 7.81.

> Ppanel Report, United States — Origin Marking Requirement, WT/DS597/R and Add.1, circulated to WTO Members 21 December 2022, appealed
26 January 2023 (hereinafter — ‘PR, US — Origin Marking (Hong Kong, China)’. § 7.306—7.315.

%2 Ibid. § 7.308.

% In Russia — Traffic in Transit, the panel recognised an emergency in international relations between Russia and Ukraine, citing (i) the concern of
the international community; (ii) the recognition of the situation by the UN General Assembly as “involving armed conflict”; and
(iii) the imposition of sanctions in response to this situation. In Saudi Arabia — IPRs, the panel recognised as such Saudi Arabia’s severance of
all (e.g. diplomatic, consular, economic) relations with Qatar since (i) it represents an “exceptional and serious crisis” due to its cardinal nature,
and (ii) directly concerned the security interests of the parties, as was apparent from the repeated mutual allegations of supporting terrorism and
extremism. The panel agreed that such severance represents “the ultimate State expression of the existence of an emergency in international
relations.” In US — Steel and Aluminium Products (Norway), the Panel “[was] not persuaded that the situation [of global excess capacity in steel
and aluminium production] rises to the gravity or severity of tensions on the international plane so as to constitute an ‘emergency in international
relations’...” The panel in US — Origin Marking (Hong Kong, China) did not find an emergency in international relations between Hong Kong,
China and the US since most of their international relations, including trade and diplomatic relations, continued as usual. See PR, Russia —
Traffic in Transit, § 7.122; PR, Saudi Arabia — IPRs, § 7.257-7.263; PR, US — Steel and Aluminium Products (Norway), § 7.134-7.136; PR,
US — Origin Marking (Hong Kong, China), § 7.353-7.359.

*  lbid. § 7.306-7.359.

% Gledhill J. Beware Arms Makers Exploiting Ukraine War to Profit, Avoid Oversight // Responsible Statecraft. 19 December 2022.
URL: https://responsiblestatecraft.org/2022/12/19/how-arms-makers-are-exploiting-the-ukraine-war-to-weaken-oversight/

(accessed: 16.01.2023).
% PR, Russia — Traffic in Transit, § 7.132-7.133.
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from external threats, and the maintenance of law and public order internally (emphasis added).””” In contrast,
subparagraph (iii) will require a more complex assessment. The level of required articulation here will vary depending
on the seriousness of the invoked emergency in international relations: the farther this situation is removed from
an armed conflict, the more clearly the respondent will have to enunciate its essential security interests.*

The above step will enable the panel to assess whether there is any link between the relevant actions and
the protection of the respondent’s essential security interests (their “veracity”).® To establish the “minimum
requirement of plausibility” with regard to subparagraph (iii), the panel will have to examine “whether the measures are
so remote from, or unrelated to, the <...> emergency that it is implausible that [the respondent] implemented
the measures for the protection of its essential security interests arising out of the emergency”.'® This assessment will
likely apply to subparagraphs (i)-(ii), though most of this requirement appears “sewn into” the above-discussed
assessment of the ‘action’ through the terms “related to”. Thus, the task of the panel will be to establish that
the respondent’s pleaded connection between (i) the measure and its object (‘action’) and (ii) the relevant essential
security interest is comprehensive and convincing.

In summary, to justify the measures it presents under Article XXI(b), the respondent (e.g. the US) would have to
demonstrate (i) the existence of an ‘action’ under one of the three conditions in Article XXI(b) that (ii) bears a genuine
connection with the stated security interest born from the subject matter of the pleaded subparagraph. If a claim is
brought against restrictions such as those discussed in the above sections, the respondent must be expected to establish
these elements, lest its measures must be deemed WTO non-compliant and subject to correction or removal under DSU
Article 19. The panel will almost certainly accept security from nuclear threats (or other connected interests) as a valid
essential security interest. It seems likely that the panel will find restrictions on fissionable materials or dual-use items
corresponding to this interest. However, this will not be the case if the measure is distant or broad enough to resemble
a disguised restriction. It should also not be the case if the respondent fails to establish that the impeded traffic is
destined for a military end user, or if the pleaded emergency is too distant and not personally acute or pressing to
the respondent.

3.3. Non-WTO States: is there any opportunity for redress?

The above sections discussed the relevant substantive provisions of WTO law that the respondent can use to argue for
its restrictive measures, and the argumentative standards that will be applicable and could screen out excessive or
abusive measures. This will be useful for States that are Members to the WTO and thus entitled to benefit from its
dispute settlement system. For instance, Russia could file a complaint under Article XXIII:1(a) to assert that the broad
US trade restrictions violate GATT Articles | and XI. If the panel finds a prima facie violation, the US would have to
justify its measures under Article XXI. However, many other States fall prey to wide export restrictions, but are not
WTO Members: e.g. Iran, Libya, Syria, Irag, and North Korea. The case of Iran particularly demonstrates that
the ability to defend against excessive restrictive measures could be a valuable balancing mechanism to keep
a sanctioned State within the nuclear non-proliferation regime.

Indeed, Iran cannot formally take advantage of the WTO dispute settlement system, but this does not mean that it
cannot at all make use of this system. DSU Article 3:8 elaborates on GATT Article XXIII:1:

In cases where there is an infringement of the obligations assumed under a covered agreement, the action is considered prima facie to
constitute a case of nullification or impairment. This means that there is normally a presumption that a breach of the rules has an
adverse impact on other Members (emphasis added).

In other words, any contracting party may raise a violation complaint (GATT Article XXII1:1(a) if it finds that any
other contracting party has infringed a covered agreement, even if the actual interested entity is not a WTO Member.
Australia — Tobacco Plain Packaging presents one similar case, where Ukraine (later withdrew), Honduras,

lbid., § 7.130-7.134.

% Ibid., § 7.135: “What qualifies as a sufficient level of articulation will depend on the emergency in international relations at issue. <...> The less
characteristic is the “emergency in international relations” invoked by the Member, i.e. the further it is removed from armed conflict, or
a situation of breakdown of law and public order (whether in the invoking Member or in its immediate surroundings), the less obvious are
the defence or military interests, or maintenance of law and public order interests, that can be generally expected to arise. In such cases,
a Member would need to articulate its essential security interests with greater specificity...”.

%  See Ibid., § 7.134; PR, Saudi Arabia — IPRs, § 7.281.

100 pR, Russia — Traffic in Transit, § 7.138-7.139.
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the Dominican Republic, Cuba and Indonesia effectively represented the interests of Philip Morris, a major tobacco
producer, which allegedly financed the endeavour.'™

Though the possibility of this ever manifesting is very slim, a non-WTO Member (e.g. Iran) could make use of this
loophole by persuading some benevolent WTO Member State (e.g. Russia) to file a complaint on its behalf. However,
they will have to establish some related violation of a covered agreement as regards an actual WTO Member State, or at
least some minimal basis that could be argued as such. For instance, the applicant could argue that there is
an obstruction of the transit of goods through a WTO Member's territory, or even violation of the ‘spirit” or purpose of
the WTO (similar to Sweden’s defence in the above-discussed footwear case). Though theoretically possible, it should
be acknowledged that the absence (at least at first glance) of a clear violation of a WTO agreement leaves very thin
chances of success.

Although it is outside the scope of this paper, let us note an option outside the WTO: it is also possible to turn to
the International Court of Justice. This venue, in particular, appears highly relevant for Iran. NPT Article Il compels
the NNWS “not to manufacture or otherwise acquire nuclear weapons or other nuclear explosive devices”. It is possible
to argue that the obligation “not to manufacture” would require the State not only to produce or acquire a sufficient
quantity of fissionable material, but to actually produce a nuclear explosive device. The basis of US trade restrictions
would thus appear dubious.®? Still, this avenue warrants its separate discussion. Meanwhile, it will also be pertinent in
the near future to watch the development of the ICJ dispute opened by Iran regarding the alleged violations of the 1955
Treaty of Amity, which also deals with the effects of US-imposed sanctions, including on bilateral trade between
the parties.'®

Conclusion: fairness and fairness only

Although the global nuclear non-proliferation regime involves a variety of multilateral mechanisms to ensure
compliance, States themselves play a significant role in sustaining the regime through domestic export control
regulation. However, this could also have a contrary effect if their approach is not restrained, as is the case with
the failure of the JCPOA. Unrestrained or abusive application of export controls usually entails significant negative
collateral consequences for the population and industry of the targeted State, opening the question of possible human
rights violations. States tend to adapt to economic damage and may in fact react by adopting a negative compliance
stance, or consider withdrawing from the relevant non-proliferation regime altogether (e.g. Iran, Iraq).

The above situation is unique, but by no means exceptional. These days it is quite evident that a State’s allegiance
has much bearing on the ability of other States to influence its behaviour and decisions, which might explain why some
States have frequently resorted to economic measures as a ‘blunt instrument’ to promote political change abroad.
Expectedly, this cannot facilitate any genuine drive towards negotiations, and, as voiced by the Russian Ministry of
Foreign Affairs and outlined in the recent Russian Foreign Policy Concept,*®* does not bode well for the principles of
sovereignty and non-intervention. This can be seen as a symptom of the larger, fundamental conflict between the said
principle and various other international values, perceptions and legal commitments (human rights, democracy, etc.).
The modern UN architecture has so far proved unable to agree on how to cut this Gordian knot. In this sense, the WTO
system unexpectedly reveals itself as a potent alternative mechanism for upholding peace and security through trade,
including by way of dispute settlement.

Of course, a reasoned appeal can be made to forum conveniens. It is true that the WTO system was never meant to
address issues of national security, and thus to complement or compete with the UN Security Council, the International
Court of Justice, or any other competent international organs. It is also only natural for WTO panels to adhere closely to
their specialised jurisdiction, not to mention tie themselves by judicial economy considerations. It is quite simply not for
the multilateral trading system to bear that cross. But this system is indeed a relevant forum for debating trade policies
that may have bearing on international security and may in fact well offer a robust balancing mechanism by allowing
aggrieved States to challenge abusive export control measures.

1 Martin A. Philip Morris Leads Plain Packs Battle in Global Trade Arena // Bloomberg. 22 August 2013.
URL: https://web.archive.org/web/20170309024318/https:/www.bloomberg.com/news/articles/2013-08-22/philip-morris-leads-plain-packs-
battle-in-global-trade-arena (accessed: 24.05.2022).

02 Joyner D. H. Op. cit. P. 13-19.

103 See Website of the International Court of Justice. Certain Iranian Assets (Islamic Republic of Iran v. United States of America). URL:

https://www.icj-cij.org/case/164 (accessed: 28.02.2023).

Ministry of Foreign Affairs of the Russian Federation, Comment by the Russian Ministry of Foreign Affairs regarding the United States’

sanctions against Russia. 17 July 2014. URL: https://www.mid.ru/ru/foreign_policy/news/1624621/?lang=en (accessed: 21.04.2023); Permanent

Mission of the Russian Federation to the European Union, The Concept of the Foreign Policy of the Russian Federation, approved by Decree of

the President of the Russian Federation No. 229, March 31, 2023 (unofficial translation). § 8, 23, 26. URL: https://russiaeu.ru/en/news/concept-

foreign-policy-russian-federation (accessed: 21.04.2023).
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Met with a complaint, the respondent will have to resort to the security exception of GATT Article XXI. A diligent
reading of the article suggests significant argumentative standards for the invoking party. The respondent will have to
prove that its export restrictions directly serve the essential security interest of ensuring nuclear security (or other
legitimate essential security interest) through one of the three available exceptions. Though WTO dispute settlement is
generally accessible only to WTO Members, other States that are often the target of broad export restrictions could
sometimes also make use of this system. However, this possibility yet is more theory than practice.

High standards for the allowable derogations from the WTO law and the uncertain prospects of defence may
generally act to dissuade States from using trade pressure to promote their foreign policy interests. Furthermore,
a reasoned refusal of the WTO panel to accept such derogation may act to level the positions of the parties and put them
back on the negotiating track. The now-expected (and frankly unexclusive) caveat is that the respondent States may
consciously tolerate the consequences of a negative panel decision, or abuse the currently paralysed WTO Appellate
Body, as may be the case with US — Steel and Aluminium Products (Norway) and US — Origin Marking (Hong Kong,
China).’®® Meanwhile, Saudi Arabia— IPRs, which parties eventually settled their differences outside of
the proceedings, may already offer a valuable positive example, even if the actual underpinnings behind this outcome
may go far beyond that single dispute.'® The real significance of the WTO system on the front of non-proliferation and
international security may yet be unclear, but the potential is certainly there.
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AnHoTanus

Oxonommueckue cankuyn CIIA nmporus Vpana n Poccun, BKiIIodast MupoKOMAacIITabHbIe SKCIIOPTHEIE OrpaHUYeHHS, H3HAYAIbHO MPEITOJHOCHINCH
Kak OOCIy)XMBAIOIIUE IIENH, CBSI3aHHbIE C HEPACIPOCTPaHEHHEM BOOpYXeHHH. OIHAKO CKIaAbIBAeTCS BIEYATICHHE, YTO HMMEHHO CaHKIHU
MOZOPBANIU IIEPErOBOPHI 10 BO300HOBIECHHI0 COBMECTHOIO BCEOOBEMIIIOIIEro IIaHa JeHCTBUI — COIVIALlleHus], IPU3BaHHOTO yaepxkaTb Mpan or
MpUOOpeTeHus sAEpHOro cTraryca. B HacTosmiedl cTaTbe 3Ta CUTyallMsl pacCMaTpHBaeTCs B KayecTBe HArJIIHOIO IIpUMepa TOro, Kak
HEOTPAHUYEHHBII YKCIOPTHBIH KOHTPOIb MOXKET BCTYNATh B IPOTUBOPEUME C MHTEPECAMH MEXIYHAapOJHON 6€30IaCHOCTH, B YACTHOCTH B PaMKax
MEXIYHapOIHOTO peXKHMa HepacIpOCTPaHEHUs siiepHOro opyxus. ONupasch Ha 5TOT IOKa3aTeNbHBIH CIydail, aBTOp CTAaThbH CTAaBUT Hepei coOoit
3a/1a4qy c(HOpMyIHPOBaATH OOIIHE BHIBOIBI O BO3MOXHBIX MOOOYHBIX 3()(peKTax OOIIMPHBIX SKCHOPTHBIX OTPAHUYCHHMIT, NX HEOOXOAMMBIX IPaHHIEAX
B pamkax npasa BTO u 3Haunmoctu cucrembl BTO nst saepHOro HepacnpocTpaHeHus. B craTbe omnpeneneHo MeCcTo Mep 3KCIIOPTHOTO KOHTPOIIS
B KOHTEKCTE JAaHHOTO PeKUMa M PACCMOTPEHBI IPHYNHHO-CIICICTBEHHEIE CBSI3H, XapaKTepHbIe I OIIMCAHHOM BhIlIe cuTyaluu. [To MEHeHHIO aBTOpA,
3[0eCh IPUCYTCTBYET BIMSHHE BHENIHENIOJIUTUYECKOTO JJIEMEHTa, B KOHEYHOM CYeTe IPOTHBOpEYAIlee 3asBICHHBIM LEIIM SIEPHOTO
HepacnpocTpaHeHus. [lanee mpencraBiaeH aHanmu3 conepkaHust cratbil XXI I'eHepanpHOro cornanmieHust mo tapudaM ¥ TOProBie, KOTOPYIO
roCyJapCTBO-CaHKI[OHEpP C HaMOOJbIIel BEpOSTHOCTBIO 33/IeWCTBYET, YTOOBI ONpPAaBAaTh TOPTOBBIE OTPAHMYEHHS B paMKaxX PacCMOTPEHHS CIopa
B BTO. ABTOp NPHXOIMT K BBIBOIY: JOOPOCOBECTHAs] MHTEPIIPETAllUsl CTATHH M CIOXHUBIIASCS NMPAKTUKA YKa3bIBAIOT Ha TO, YTO IpeisiaracMble
B ctatbe XXI HCKIIIOYEHHs] OrpaHHYEHBI ONMpENeICHHBIMUA CTaHIApTaMU U JOJDKHBI TOJIKOBATHCS TAKUM O0pa3oM, 4TOOBI MaKCHMAIIBHO OTCESTh
Mepbl, HEeIJacHO NpeceAyIole HHbIe, HApUMep BHEIIHENOIUTHIECKHe, HHTepechkl. Mexay TeM rocynapcra, He siBisiomuecs wieHamu BTO,
MOTYT HOMBITaThCS BO3OYAUTH CHOP depe3 ApyKecTBeHHBIX UM wieHoB BTO, eciu ymactest ycraHoBUTH HapymeHue mpasa BTO B oTHomeHuu ee
YYaCTHHUKOB, XOTs MIAHCHI TAKOTO HCXOJa, Pa3yMeeTCsl, HeBEJINKH. B KauecTBe HTOrOBOrO BHIBOJA B CTAThE KOHCTATHUPYETCS LEHHAS POIb CUCTEMBI
BTO B obecrieueHnn 1 moaAepKaHUH MEXKIYHAPOIHON OE30IIaCHOCTH U SIEPHOTO HEPACTIPOCTPAHEHHS.

KiroueBsle cnoBa

PEXUM HEpacIpOCTPAHEHHS SIEPHOTO OPYKUst; JJOroBOp 0 HEpacCIpOCTPaHEHUH SIEPHOTO opykusi; COBMECTHBINH BCEOOBEMITIONINI TIJIaH JICHCTBUIA;
MepBI 3KCIIOPTHOTO KOHTPOJIS; BceoObemirone cankuum; ctathst XXI TATT

195 The US has filed for appeals in both cases on 26 January 2023. Hence, pursuant to Article 16(4) of the DSU, the respective panel reports could

not be adopted unless the appeal is completed.
1% Siddell I, Dackiv B, Safar-Aly, S. Lifting of Restrictions with Qatar — What You Need to Know // Baker McKenzie. 18 January 2021. URL:
https://me-insights.bakermckenzie.com/2021/01/18/lifting-of-restrictions-with-gatar-what-you-need-to-know/ (accessed: 17.04.2023).
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Abstract

Carbon Border Adjustment Mechanism (CBAM) is one of the European Union's Green Deal initiatives aimed at creating a “climate neutral”
economy. The specific feature of this mechanism is the creation of additional costs when importing goods from non-EU countries, the production of
which is associated with emissions of large amounts of greenhouse gases. The measure implies the reporting of carbon emissions amount and the sale
of CBAM certificates depending on the amount of carbon emissions resulting from the production of imported goods. The author of the article
analyses the dynamics of CBAM legal framework development as well as challenges that CBAM may face following its entry into force given
the current trade restrictions introduced within the sanctions regime against Russia. The article also addresses challenges to CBAM in terms of its
consistency with WTO law. The conclusion is made that new obligations for EU importers imposed by CBAM together with import bans and trade
restrictions against the former major exporter of CBAM-covered goods to the EU would be very burdensome for EU importers. Furthermore,
the compatibility of CBAM in its current form with WTO law non-discrimination standards is questionable; CBAM has been subject to criticism by
the WTO members that are likely to be affected by the measure. This explains the recent shift of CBAM entry into force from January to
October 2023 and could be a ground for further adjustment of CBAM rules.

Key words

carbon border adjustment mechanism, climate change, climate neutrality, sanctions

Introduction

Carbon Border Adjustment Mechanism (hereinafter — ‘CBAM’) is one of the European Union's Green Deal
initiatives aimed at creating an efficient economy with minimal environmental impact, or a so-called “climate neutral”
economy.

One of CBAM goals is to prevent the risks of carbon leakage, that is the allocation of carbon-intensive production
facilities outside the EU, in countries with less stringent climate policy. CBAM is expected to serve as an incentive for
EU trade partners to lower their carbon emissions and contribute thereby to the prevention of climate change. As
a result, the goal of emission reduction would concern not only EU producers, but also foreign enterprises exporting
their goods to the European market. CBAM is also supposed to prevent companies from relocating their industrial sites
to countries with less stringent carbon emission regulation.*

CBAM targets the importers of carbon-intensive goods, obliging them to report the carbon emissions amount and
to sell a certain number of CBAM certificates depending on the amount of carbon emissions resulting from
the production of imported goods.

CBAM was announced as part of the EU Green Deal in December 2019, before two major challenges to the EU
economy, namely Covid-19 pandemics and the disruption of well-established trade relations with the Russian
Federation during the year 2022. But despite this, EU authorities do not seem to give up pursuing the climate
neutrality goals. Under the Provisional Agreement on CBAM the measure will start to operate from October 2023
onwards.

In this article the author is going to address the dynamics of CBAM legal framework development as well as
challenges that CBAM may face following its entry into force given the current trade restrictions introduced within
the sanctions regime against Russia.
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Publishing, 2023. P. 2. URL: https://doi.org/10.1355/9789815104028 (accessed: 04.06.2023).
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1. Legal framework of CBAM

The legal framework of CBAM was initially set out in the Proposal for a Regulation establishing Carbon Border
Adjustment Mechanism, which was published on 14 July 2021 (hereinafter — ‘CBAM Proposal’).? On 13 December
2022 the Council of the EU issued a press release which stated that negotiators of the Council and the European
Parliament reached an agreement of a provisional and conditional nature on the CBAM (hereinafter — ‘Provisional
Agreement’).® The text of the Provisional Agreement was published on 8 February 2023.* On 18 April 2023
the European Parliament adopted the text of the Provisional Agreement.> On 25 April 2023 it was also adopted by
the Council.® Under the Provisional Agreement, CBAM will begin to operate on 1 October 2023, and it would be
phased in gradually.

Provisional Agreement represents an amended version of CBAM Proposal. The norms of CBAM Proposal and
Provisional Agreement will be further referred to as ‘CBAM Regulation’. One of the remarkable differences of
the Provisional Agreement from CBAM Proposal is the extension of the scope of goods and emissions covered by
CBAM. The scope of the CBAM Proposal defined in Article 2 initially covered five groups of goods (the
particularised list of goods is presented in Annex | of the Proposal): a) cement, b) electricity, c) fertilisers, d) iron and
steel, e) aluminium. In addition to five categories of goods listed in CBAM Proposal the Provisional Agreement
includes hydrogen.

Moreover, under the Provisional Agreement CBAM shall apply not only to direct emissions released during
the production of goods but also to indirect emissions, i.e. emissions from the production of electricity consumed
during the production process of CBAM-covered goods, regardless of the location of the production of the consumed
electricity. CBAM Regulation shall be applicable if the covered goods or goods processed from them:

— originate in a third country;
— are imported into the EU customs territory, as well as to the continental shelf or the exclusive economic zone of
EU Member States.

The main obligation introduced by the CBAM Regulation is the obligation for importers of the goods concerned to
lodge a customs declaration for release for free circulation. The customs declaration can be lodged by an importer in
its own name or by another person on behalf of an importer in accordance with the Union Customs Code. The person
who lodges a declaration is referred to as declarant.

A person who is going to import the covered goods to the EU shall apply for the authorization to the competent
authority designated by a Member State (hereinafter — ‘CBAM authority’). The persons authorised by CBAM
authority are called ‘authorised declarants’. They are given an Economic Operators Registration and Identification
number (EORI number) and an account number in the CBAM Registry. CBAM authority shall authorise a declarant if it
meets criteria stipulated in Article 17 (1) of the CBAM Regulation, in particular:

— absence of any serious infringement or repeated infringements of customs legislation and taxation rules during
the five years preceding the application, including no record of serious criminal offences relating to
the declarant’s economic activity;

— financial solvency, which enables a declarant to fulfil its obligations under the CBAM Regulation;

—  establishment in an EU member state.

In order to get authorised, a declarant should supply a guarantee, if it was not established as a legal entity
throughout the two financial years preceding the year when the application is submitted. The sum of the guarantee is
defined by a CBAM authority on the basis of the maximum value of CBAM certificates that a declarant will have to
surrender for a calendar year.

Under Article 6 of CBAM Regulation the reporting obligation for authorised declarants consists in submitting

2 Proposal for a Regulation of the European Parliament and of the Council establishing a carbon border adjustment mechanism, COM/2021/564
final. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:52021PC0564 (accessed: 11.05.2023).

®  Council of the EU Press Release “EU climate action: provisional agreement reached on Carbon Border Adjustment Mechanism (CBAM)”. URL:
https://www.consilium.europa.eu/en/press/press-releases/2022/12/13/eu-climate-action-provisional-agreement-reached-on-carbon-border-
adjustment-mechanism-cham/ (accessed: 11.05.2023).

*  Provisional Agreement Resulting from Interinstitutional Negotiations, European Parliament Committee on the Environment, Public Health and
Food Safety. 8 February 2023. URL: https://www.europarl.europa.eu/RegData/commissions/envi/inag/2023/02-
08/ENVI_AG(2023)742452_EN.pdf (accessed: 11.05.2023).

> European Parliament legislative resolution of 18 April 2023 on the proposal for a regulation of the European Parliament and of the Council
establishing a carbon border adjustment mechanism. URL: https://www.europarl.europa.eu/doceo/document/TA-9-2023-0100_EN.pdf (accessed:
11.05.2023).

® 'Fit for 55 Council adopts key pieces of legislation delivering on 2030 climate targets, press release. URL:
https://www.consilium.europa.eu/en/press/press-releases/2023/04/25/fit-for-55-council-adopts-key-pieces-of-legislation-delivering-on-2030-
climate-targets/ (accessed: 11.05.2023).
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a special CBAM declaration annually by 31 May for the preceding calendar year, which should contain:
— the total quantity of imported goods in tonnes (for electricity — in megawatt hours);
—  the total amount of carbon emissions;
— the total number of CBAM certificates to be surrendered corresponding to the embedded emissions;
— acopy of the verification report issued by the accredited verifier.

Article 18 of the CBAM Regulation stipulates that the declared amount of embedded emissions shall be verified by
an accredited verifier. Pursuant to Article 18 of the CBAM Proposal the verification can be conducted by the verifiers
accredited in accordance with the Implementing Regulation 2018/2067 on the verification.” CBAM Regulation
provides an opportunity to claim a reduction in the number of CBAM certificates to be surrendered, if a declarant paid
for carbon emissions in the country of origin. As follows from Article 2 (12) in conjunction with Article 9 of
the CBAM Regulation this can be done in accordance with agreements with respective third countries.

Chapter 1V of the CBAM Regulation is dedicated to the procedure of CBAM certificates acquisition, surrender and
re-purchase. It is suggested that a CBAM Authority of a Member State would sell CBAM certificates to authorised
declarants. The price for CBAM certificates shall be uniform within the EU. The price would be calculated for each
calendar week as an average price of the closing prices of EU Emission Trading System (hereinafter — ‘EU ETS’)
allowances on the common auction platform. By 31 May of each year authorised declarants would have to surrender
a number of CBAM certificates which corresponds to the amount of declared carbon emissions. In case of the excess of
remaining CBAM certificates on a declarant's account after the surrender, a declarant may request CBAM Authority to
re-purchase them. It is crucial that the request of the kind should be submitted before 30 June. Otherwise, the remaining
CBAM certificates are cancelled.

Chapter VI is dedicated to the responsibility for the incompliance with the CBAM Regulation. Article 26 envisages
two types of wrongdoers:

— authorised declarants could be liable for the failure to surrender a number of CBAM certificates corresponding to
the embedded carbon emissions by 31 May of each year;

— any person other than an authorised declarant bringing goods into the EU customs territory — for the failure to
surrender CBAM certificates pursuant to CBAM Regulation.

In both cases the liability would be imposed in the form of a penalty. Notably, payment of the penalty shall not
release a wrongdoer from the obligation to surrender the required number of CBAM certificates to the CBAM
Authority.

Moreover, Article 27 obliges the EU Commission to monitor and prevent the practices of circumvention of CBAM
Regulation. In other words, it is in contemplation that CBAM Regulation and other relating rules would be
consistently amended, if any patterns of trade would be revealed geared to the avoidance of obligations envisaged by
CBAM legal framework.

Under the CBAM Proposal the measure was initially planned to enter into force on 1 January 2023. The period
from 1 January 2023 to 1 January 2026 was scheduled as a transitional period, during which a simplified system of
a CBAM scheme would be applicable to ensure a gradual adjustment to the new rules and obligations.

However, the shift of focus of EU politicians to other issues and the debatable nature of CBAM itself led to
the change of CBAM timeline. According to the Provisional Agreement adopted by the European Parliament and
the Council in April 2023, CBAM will begin to operate starting from 1 October 2023, and it would be phased in
gradually. During the transitional period from 1 October 2023 until 31 December 2025 the obligations of importers
shall be limited to the reporting obligations, i.e. without obligation to pay for CBAM certificates.

2. Legal challenges for CBAM

After the publication of CBAM Proposal, during the years 2021-2023 CBAM has been subject to open debate, as well
as numerous suggestions for amendments to it.

2.1. WTO Compatibility of CBAM

After the publication of CBAM Proposal in July 2021, a number of scholars and practitioners as well as the delegates
of particular WTO member states questioned the compatibility of CBAM in its proposed form with WTO law.
The document published by the Council of the EU on 3 October 2022 illustrates the amendments to CBAM Proposal

" Commission Implementing Regulation (EU) 2018/2067 of 19 December 2018 on the verification of data and on the accreditation of verifiers

pursuant to Directive 2003/87/EC of the European Parliament and of the Council. URL: https://eur-lex.europa.eu/legal-
content/EN/ALL/?uri=uriserv:0J.L_.2018.334.01.0094.01.ENG (accessed: 11.05.2023).
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introduced by the Council and the European Parliament.® Mainly, the amendments tried to address the risks of
potential inconsistencies of CBAM with WTO law.

2.1.1. Compliance with non-discrimination principles of WTO law

The issue of CBAM compliance with Article | GATT (most-favoured-nation standard) arises, should the EU decide to
adopt a different legal regime for the imported goods depending on the carbon pricing schemes in their countries of
origin. In this case any distinction of the kind would potentially violate the most-favoured-nation principle.® So,
the compatibility with Article | GATT can be ensured by the equal carbon border adjustment for all imported goods
regardless of their origin.

The first point which could potentially breach Article I GATT is the establishment of different regimes for
the goods imported from different countries by bilateral agreements.

CBAM Regulation contains a provision (Article 9) on carbon price paid in the country of origin. It provides that
an importer being a CBAM declarant may claim a reduction in the number of corresponding CBAM certificates to be
surrendered for the goods originating from third countries. The reduction claim shall be accompanied by
the documentation proving that:

— the declared amount of emissions was subject to carbon pricing in the country of origin;
— the carbon price was actually paid, i.e. was not subject to an export rebate or any other form of export
compensation.

Avrticle 9 also contains a reference to implementing acts on the methodology on calculation of the reduction for
the carbon price paid in the third country. These implementing acts could be adopted by the European Commission
prospectively. This methodology is based on two factors:

— the conversion of the carbon price paid in third country in euro;
— qualifications of an independent person certifying the information on the declared emissions as well as the proof
of the actual payment of the carbon price in a third country.

It is not clear yet whether the prospective methodology itself would discriminate between the goods originating
from different third countries depending on their carbon pricing schemes. Most likely, the discriminatory treatment of
goods could become explicit not out of the text of the calculation methodology, rather from the practice of its
application.

The concerns of the potential differential treatment were raised by WTO members at the meeting of the Council for
Trade in Goods. For example, the delegation of the Russian Federation noted that the EU seems to favour only
the emission trading systems similar to its own for the purposes of the reduction for the carbon price paid in a third
country.'® Similarly, United States delegates pointed out that it should not be necessary for all WTO members to adopt
the same domestic policy approach to addressing climate change.™*

Russian WTO delegates also drew the attention to the verification provisions of CBAM Proposal. Namely,
emissions declared by the importers can be verified only by a person accredited in accordance with Commission
Implementing Regulation (EU) No. 2018/2067. The verification of embedded emissions only by an EU accredited
verifier could potentially impede the mutual recognition of verification between the EU and its trading partners,** or
lead to unfair preferential practices. Moreover, Article 2 (12) of the CBAM Proposal allows to conclude agreements
with third parties in order to take account of their carbon pricing schemes in the application of Article 9.

Bilateral agreements between the EU and third parties envisaged by Article 2 (12) of the CBAM Proposal stand
a chance for becoming a rich soil for the creation of different treatment for the imported “like” goods originating from
different WTO members. The regime of the bilateral agreement may potentially replace the rules of Article 9 of
CBAM Proposal, which could establish more favourable conditions for some of the EU trade partners in violation of
Article | GATT.

In this regard, the European Parliament package of amendments (which is specifically aimed at the achievement of

8  CBAM: Commission proposal / Council general approach / Position of the EP, Interinstitutional file 2021/0214(COD). 3 October 2022. URL:
https://data.consilium.europa.eu/doc/document/ST-13063-2022-INI1T/en/pdf (accessed: 11.05.2023).

®  Dias A., Nosowicz A., Seeuws S. EU Border Carbon Adjustment and the WTO: Hand in Hand Towards Tackling Climate Change // Global
Trade and Customs Journal. 2020. Vol. 15. Ne 1. Bacchus J. Legal Issues with the European Carbon Border Adjustment Mechanism. Briefing
paper Nel25. 9 August 2021. URL: https://www.cato.org/briefing-paper/legal-issues-european-carbon-border-adjustment-
mechanism#background (accessed: 11.05.2023).

1 Minutes of the Meeting of the Council for Trade in Goods 7 and 8 July 2022, 6 October 2022, G/C/M/143. Para. 16.11. URL:
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/G/C/M143.pdf (accessed: 11.05.2023).

' Ibid. Para. 16.35.

2 Ibid. Para. 16.12.
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WTO compatibility) suggested complementing Article 2 (12) of the CBAM Proposal with the provision that “Such
agreements shall not lead to undue preferential treatment of imports from the third countries...”.** This amendment
was not, however, reflected in the Provisional Agreement.

Meanwhile, the prospect of establishing a favourable regime in terms of climate preservation measure is currently
considered by the EU and the USA. The provisions of the Inflation Reduction Act adopted in the USA on 16 August
2022 negatively affects the EU exporters impliedly favouring domestic producers of clean vehicles, sustainable
aviation fuels.** In light of this US-EU interaction in terms of climate policy efforts intensified. For example, at
the end of October 2022 US-EU Task Force on the Inflation reduction Act was launched.® In light of this, creating
mutual preferences in environmental measure involving EU CBAM might be established. As some experts note this
could lead to the establishment of climate clubs, where states with similar carbon pricing approaches enjoy mutual
trade benefits.'®

The second point concerns the scope of goods and emissions covered by CBAM Proposal. As previously said,
CBAM Proposal initially covered five groups of products: cement; electricity; fertilisers; iron and steel; aluminium.
The Provisional Agreement added hydrogen to the list of covered products. Furthermore, it extended the coverage of
CBAM to indirect emissions, i.e. emissions from the generation of electricity used to produce CBAM-covered goods.

The mere fact of CBAM product and emission coverage expansion caused concerns among some WTO members
delegates during the meeting of the Council for Trade in Goods. For instance, Indonesia requested the EU to provide
clear and reasonable justification for that.'” The delegates of India also noted that while the EU seeks to include
indirect emissions in the calculation towards carbon emissions, the proposed rules do not have any offset for
a national carbon price inherent in the cost of carbon-based input commodities.*® In addition, experts note that the set
of sectors covered by CBAM is designed in a way which affects exports from certain countries to a larger extent.*

According to the ResourceTrade.Earth research published in August 2021, exports to the EU in CBAM sectors
have been concentrated among just a few trading partners. At the time when CBAM was initially designed
the biggest share of the EU’s imports of CBAM-covered products was from the Russian Federation — 16,7 %.
The second biggest share was accounted for China — 10,1 %. And almost half of CBAM-covered imports came
from just five countries: Russia, China, United Kingdom (8,5%), Norway (7,3 %), Turkey (6,8 %).%° It should be
noted, however, that imports from Norway as well as from the other EFTA states are not covered by CBAM
Regulation as follows from Annex Il to it.

Evidently, the export structure of the covered goods has drastically changed in the wake of sanctions restrictions on
Russian goods during the year 2022. Still, the burden of bearing additional costs for exporting carbon-intensive
goods could be still distributed among just a few states, most likely, China, Turkey and the Persian Gulf countries.
This economic and statistical setup of CBAM may have a discriminatory character. In the framework of a potential
dispute the most affected countries may claim that CBAM was designed in a way which specifically targets their
exports. In response, the EU would have to scientifically substantiate the choice of CBAM-covered sectors as
the most carbon-intensive ones.

Interestingly, the European researchers insist that a more conservative WTO-compliant approach for the design of
CBAM minimizes the risk of retaliation by trading partners but has a smaller environmental impact.”* Thereby
an attempt is being made to justify the potential incompliance of the measure with WTO law.

.1.2. The applicability of exceptions under Article XX GATT

Even if there is no way to design CBAM in a non-discriminatory manner, the EU may still legitimise this measure, if it
falls under general exceptions. Article XX GATT can be invoked, in case the measure is inconsistent with some other
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GATT provision, since it is able to justify it.** In the context of CBAM purposes, the most relevant justifications could
be paragraphs (b) and (g) of Article XX.
Paragraph (b) justifies measures necessary to protect human, animal or plant life or health. The three-tier test of

Article XX (b) GATT used by the Panel in US-Gasoline case requires that:

— the policy in respect of the measures falls within the range of policies aiming at protection of the human, animal

or plant life or health;
— the inconsistent measures are necessary for the fulfilment of the policy objective;
—  the requirements of Article XX chapeau are met.®

Seemingly, it is hard to contest that CBAM as part of the EU Green deal is not aimed at the protection of humans,
animals and plants from the consequences of climate change.

The necessity of the measure is, however, a less evident point. In Brazil — Tyres, the Appellate Body elaborated on
the necessity test within the meaning of Article XX(b). It provided that a measure should be indispensable to be
considered necessary. Nonetheless, it should contribute to the achievement of the objective. At the same time
the contribution has to be weighed with the trade restrictiveness. And in any event, Respondent is expected to
demonstrate that there are no other available measures which could be less trade restrictive.”* Moreover, as follows
from EC—Asbestos case, “the more vital or important the common interests or values pursued, the easier it would be to
accept as 'necessary' measures designed to achieve those ends”.”® As long as climate change is a global problem, and
the most WTO members are also parties to the Paris Agreement, the fulfilment of the ‘necessity’ criterion may take
place.”®

In this respect the EU could try to submit that CBAM is not the first step in the EU environmental agenda. The ETS
having fundamentally the same purpose was launched in 2005, and 16 years later it became obvious that intra-
community measures alone are not sufficient to reach the global objective. The EU CBAM proponents also substantiate
the necessity of the measure by the urgency of climate change prevention.”’

On the other hand, as pointed out by the opposing WTO members delegates, current provisions of international
climate agreements have not yet been fully exhausted.”® Nonetheless, the EU, in its turn, decided to introduce
a unilateral measure which considerably affects international trade before discussing and fully addressing all
the controversial issues of the measure with concerned WTO members.?

Article XX (g) GATT refers to 1) measures relating to the conservation of exhaustible natural resources, 2) if they
are made in conjunction with restrictions on domestic production or consumption.

In this context it has to be established whether the climate on Earth could qualify as an exhaustible natural resource.
Given that the Panel recognized that clean air is an exhaustible resource in 1996,% EU may claim that the climate may
also be recognized as an exhaustible natural resource in the 2020s. In US — Gasoline the Panel identified the following
features of an exhaustible natural resource: it should have value, be natural and could be depleted. The applicability of
these criteria to the climate as a meteorological phenomenon is not fully evident. The value of the climate may
potentially be demonstrated by the fact that the stability of climate conditions ensures economic stability as well.
Further, the ability to be depleted could be proved by the contents of the Paris Agreement which proceeds from
the notion that excessive emissions of greenhouse gases by human industrial activities contribute to climate change.

The second part of the paragraph (g) seems to be easier to prove for CBAM apologists. The concept of CBAM
implies that the mechanism is applicable both to domestic and imported goods, whereas the aim of potentially
differential treatment is the same for both types of products — creating an economic incentive for carbon emissions
reduction and eventually climate preservation.

2 Bossche P. van den, Zdouc W. The Law and Policy of the World Trade Organization: Text, Cases and Materials. 3rd ed. Cambridge : Cambridge

University Press, 2013. P. 546.
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2007. Paras. 210-211.
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Importantly, any exception under Article XX has to comply with its chapeau. Any justification under Article XX is
valid only if the measure would not constitute an arbitrary or unjustifiable discrimination, or a disguised restriction on
international trade. As follows from WTO jurisprudence discrimination within the meaning of the chapeau focuses on
the cause of discrimination and rationale behind the differentiation recognized as such in the substantive provisions of
the GATT.* In other words, discrimination in the sense of the chapeau means that the measure’s declared objectives
have nothing to do with the measure’s true hidden purposes.

For CBAM the chapeau test appears to be the trickiest keyhole, which it is bound to pass to comply with WTO law.
Most likely the potential complainants would stress that CBAM is a disguised restriction with protectionist roots. That
is why the authors of CBAM would probably need to underline in advance the primary environmental purpose of
CBAM.

One of the possible means to do it is to make clear on what projects the revenue generated by CBAM will be
redirected. For instance, these assets could be spent on further development of green initiatives. The step of the kind
could strengthen the EU’s position that CBAM is not designed to implicitly increase industry competitiveness of
the Union, but actually to slow down climate change.*

No wonder that the European Parliament proposed to amend the CBAM Regulation with Article 24a, which would
regulate the use of revenues generated by CBAM. The idea is to channel them to “support climate mitigation and
adaptation in least developed countries”.® The justification of this amendment clearly states that this would strengthen
CBAM as a measure falling under the exceptions of Article XX GATT.*

However, this amendment was not reflected in the Provisional Agreement. The adopted text of the Provisional
Agreement does not clearly define how exactly revenues generated by the sale of CBAM certificates would be
managed. It merely states in recital 55 that the EU should continue supporting low and middle-income countries,
especially Least Developed Countries, to ensure their adaptation to the new obligations and to support climate
mitigation and adaptation in these countries. Despite the existence of the declarative goal to support low and middle-
income countries the experts note that CBAM is likely to negatively affect many lower-income countries dependent on
exports of carbon-intensive products to the EU, such as Mozambique, Zimbabwe, Algeria and Egypt.*®®

Thus, the compliance of CBAM with non-discrimination WTO standards and the applicability of GATT general
exceptions to it are questionable. The context of the measure and its proposed effect could help to prove its life and
health protection and/or exhaustible natural resources conservation purposes. However, WTO members that are likely to
be affected by the measure have already questioned its necessity. Instead of deepening the cooperation in the framework
of the existing international climate agreements, the EU introduces a unilateral measure which is declared to stimulate
the reduction of carbon emissions by third countries exporting certain carbon-intensive goods to the EU.

The burden of proof that the measure complies with the chapeau criteria appears is also rather challenging. Given
that the examples of justification of a measure under Article XX GATT are rather rare in WTO jurisprudence,
the justification could be feasible only upon the proper measure design, transparency of its funds, target character of
the generated revenue and consideration of the other WTO members interests and concerns. Even though CBAM may
not fully comply with WTO law, the perspectives of challenging CBAM within the WTO dispute settlement system are
rather vague because of the current lack of a functioning Appellate Body.

2.2. Relevance of CBAM in light of the current sanctions regime

One of the biggest challenges for the EU Green Deal and for CBAM in particular is the dramatic change of economic
and geopolitical reality in 2022. Building a green, climate neutral economy needs large financial support both on
the Union and national level. In light of that, one of the experts of the European Council of Foreign Relations expressed

1 United States — Measures concerning the Importation, Marketing and Sale of Tuna and Tuna Products, Recourse to Art. 21.5 of the DSU by

Mexico (US —Tuna Il (Mexico)), WT/DS381/AB/RW (Appellate Body Report). 20 November 2015. Para. 7. 316.
2 Dias A., Nosowicz A., Seeuws S. Op. cit. P. 22.
¥ CBAM: Commission proposal / Council general approach / Position of the EP, Interinstitutional file 2021/0214(COD). Article 2 (12). P. 45-46.
% Opinion of the Committee on Development for the Committee on the Environment, Public Health and Food Safety on the proposal for
aregulation of the European Parliament and of the Council establishing a carbon border adjustment mechanism. 28 March 2022. URL.:
https://www.europarl.europa.eu/doceo/document/DEVE-AD-704681_EN.pdf (accessed: 11.05.2023).
Kiseleva A., Kolesnikov Y. Novelties of Tax Regulation of Decarbonization in the Russian Federation. // Current Problems of the Global
Environmental Economy Under the Conditions of Climate Change and the Perspectives of Sustainable Development. Advances in Global Change
Research / ed. by E. Popkova, B. Sergi. Springer Cham., 2023. P. 349. URL: https://doi.org/10.1007/978-3-031-19979-0_37 (accsessed:
04.06.2023)
Ministry of Economy, Trade and Industry of the Government of Japan 2019 Report on Compliance by Major Trading Partners with Trade
Agreements — WTO, EPA/FTA and IIA. Chapter 4: Justifiable Reasons. P. 222. URL: https://www.meti.go.jp/english/report/da-
ta/2019WTO/pdf/02_04.pdf (accessed: 11.05.2023).
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doubt whether the European Green Deal survives the Russia-Ukraine conflict. At the same time, it is noted that further
commitment to Green Deal goals would help the EU to regain some credibility as a leader by example on climate.*’

As stated above, Russia used to be the largest exporter of CBAM-covered goods to the EU.*® However, import and
export bans imposed by the sanctions regime against Russia affected almost all categories of goods covered by CBAM
Proposal. As of May 2023, the following CBAM-covered goods are prohibited for the importation from Russia to
the EU:

—  certain types of cement (portland cement, cement clinkers);*°

—  certain types of mineral or chemical fertilizers;*

—  many types of iron and steel (metallic coated sheets, non alloy wire, seamless tubes);*

— some types of aluminium goods (aluminium plates, sheets and strip, of a thickness exceeding 0,2 mm,
aluminium foil, aluminium containers).*

Thus, almost all categories of goods mentioned in the CBAM Proposal (except for the electricity) are subject to
the import ban. The hydrogen added to the scope of CBAM in the Provisional Agreement on CBAM is currently not
a subject to the import ban from Russia to the EU (only a subject to export ban from the EU to Russia®).

At the same time EU Regulation No. 833/2014 provides derogations from the import ban for iron and steel
originating or imported from Russia. Article 3g (4) and (5) establishes import volume quotas for some types of Russian
iron and steel goods for the time periods from October 2022 to September 2024, within which the import of the Russian
iron and steel to the EU is allowed.

Moreover, the competent authorities of EU Member States may at their own discretion authorise the import of
the Russian iron and steel, if they find it necessary for civil nuclear purposes (such as the maintenance of civil nuclear
capabilities and civil nuclear facilities, the production of medical radioisotopes and similar medical applications, or
critical technology for environmental radiation monitoring), as well as for civil nuclear cooperation, in particular in
the field of research and development.

Certain types of aluminium and fertilisers as potential CBAM-covered goods are also under the import ban.
However, the import of allowed types of aluminium and fertilisers serves as a ground for derogations for some types of
services or transactions, which stresses the importance of these goods for the EU economy.

For example, the competent authorities of EU Member States may authorise a vessel under the Russian flag to
access a port or lock,* a Russian road transport undertaking for the transportation of goods by road,* if it is necessary
for the import of aluminium or fertilisers. Furthermore, the prohibition to engage in transactions with Russian entities
listed in Annex XIX to the EU Regulation No. 833/2014 does not apply, if the transaction is necessary for the import of
non-listed types of aluminium or fertilisers.*®

It appears that CBAM Regulation could create additional burden for EU importers responsible for the supply of
carbon-intensive goods which are still important for the EU economy. Given the current sanctions regime against
Russia which significantly affected the EU-Russia trade in CBAM-covered goods, EU importers have to search for
alternative exporters of carbon-intensive goods and strictly follow the sanctions restrictions on the imports from Russia
or the goods of the Russian origin.

Thereby EU importers currently concerned about sanctions compliance, building new commercial relations and
supply chains would also need to report the embedded carbon emissions. The entry into force of the reporting obligation
as a first phase of CBAM s currently scheduled for October 2023. This obligation alone, however, would arguably
cause additional costs for legal and/or customs broker services, as well as for the services of an accredited verifier
whose verification of the accuracy of the declared amount of embedded emissions is mandatory under CBAM
Regulation.

% Dennison S. Own coal: Why Europe could lose its green transition. European Council on Foreign Relations. 1 July 2022. URL:

https://ecfr.eu/article/own-coal-why-europe-could-lose-its-green-transition/ (accessed: 11.05.2023).

®  Kardish C., Méder M., Hellmich M., Hall M. Op. cit.

% Council Regulation (EU) No. 833/2014 of 31 July 2014 concerning restrictive measures in view of Russia's actions destabilising the situation in
Ukraine, Annex XXI.

0 Ibid.

“ " bid. Article 3g and Annex XVII.

2 bid. Annex XXI.

“ Ibid. Article 3k and Annex XXIII.

* Ibid. Article 3ea (5)(a), Article 3ea (5)(b).

4 Ibid. Article 31 (4)(a), Article 31 (4)(b).

46 Ibid. Article 5aa (3)(a), Article 5aa (3)(f).
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Conclusion

CBAM is designed to create additional costs when importing carbon-intensive products from non-EU countries.
The measure which was determined to enter into force on 1 January 2023 is shifted to October 2023. Seemingly,
the reasons for this shift are challenges to the operation of CBAM.

One of them is the necessity to design the measure in compliance with WTO law. Since the initial Proposal for
CBAM Regulation has been heavily criticised mainly for the potential violation of WTO non-discrimination standards,
the European Parliament started working to address the points of such criticism making the legal framework of CBAM
more likely to be justified under GATT general exceptions. Nonetheless, the Provisional Agreement on CBAM adopted
in April 2023 does not seem to reflect all the amendments aimed at addressing the WTO-compatibility concerns.
In addition, due to the current lack of the functioning Appellate Body within the WTO dispute settlement system,
the perspectives of challenging the measure by the affected WTO members seem to be quite vague.

Another serious challenge to CBAM was caused by the recent political events and strengthening of EU sanctions
against Russia. Sanctions-related import bans and restrictions affected the CBAM-covered goods. CBAM could make it
difficult for EU importers to struggle simultaneously with adaptation for new economic circumstances and comply with
new obligations imposed on them by CBAM. At the same time the recent intensification of US-EU cooperation aiming
to align their environmental measures discovers the potential for reciprocal adjustments with EU strategic partners in
this sphere which is also questionable from the WTO law perspective.

In light of that, it appears that the EU would not give up its climate neutrality strategy, but it is still possible that
CBAM legal framework could be further changed in order to address the concerns regarding the WTO-compatibility of
the measure or to adjust the measure to the features of economic and political relationship with particular third states.

IMNOT'PAHUYHBIN KOPPEKTUPYIOIIUN YIJIEPOJHBIA MEXAHU3M B EC:
IIPABOBBIE ITPOBJEMbBI U AKTYAJIBHOCTH B CBETE JEUCTBYIOHIEIO
CAHKIIMOHHOI'O PEXKUMA

ITerposa T. II.
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Jus uuruposaunus: Petrova T. (2023) EU Carbon Border Adjustment Mechanism: legal
challenges and relevance in light of the current sanctions regime // Xypuan BIID mo
mexaynapoasomy npasy (HSE Journal of International law). 2023. Ne 1 (1). C. 73-82.

AHHOTAIHUA

[Morpanuunelil KOppeKTUpYIOIMil yriepoansiii Mexanusm (anri.: Carbon Border Adjustment Mechanism, CBAM) mpencrasnsier co6oii onHy u3
nnunuatiB EBporeiickoro corosa B pamkax «3eneHoro kypca» (aHri.: Green Deal), HanpaBieHHy!0 Ha CO3IaHHE «KITMMAaTHYCCKH HEHTPAIbHOID
5KOHOMUKH. OCOOEHHOCTBIO JJAHHOTO MEXaHM3Ma SIBIISIETCS CO3JIaHUE JIOTIONHUTENBHBIX PACXOIO0B IPH MMIIOPTE TOBApPOB M3 CTPaH, HE BXOMAIIMX
B EC, mpom3BOACTBO KOTOPHIX CBA3aHO C BBHIOpOCAMH OONBINOrO KOJMYECTBA NMAPHUKOBBIX Ta3oB. JlaHHas Mepa NperoiaraeT NpeaocTaBlIcHUe
OTYETHOCTH O KOJIMYECTBE YIIIEPOAHBIX BBHIOPOCOB M MPHOOpETEHNE 0COOBIX CePTH(HHKATOB B 3aBUCHMOCTH OT KOJIIMYECTBA BEIOPOCOB, BHIMYIIEHHBIX
B atMoc(epy B pe3ylbTaTe NMPOM3BOACTBA MMIIOPTUPYEMBIX TOBApOB. ABTOP CTaThbU aHAM3UPYET JMHAMUKY Pa3BUTHs 3aKOHOJATENBHOW Oa3bl
TIOTPAaHHYHOTO KOPPEKTUPYIOIIET0 YIrIepOTHOrO MEXaHH3Ma, a TAK)KE MPABOBBIC NMPOOIEMBI, KOTOPhIE MOTYT BOSHHKHYTB IOCIIE BCTYIUICHHS B CHIY
COOTBETCTBYIOIETO PEryJIMPOBAHUsA, YUYUTHIBAs TEKyLIME TOProBble OTPAaHMYEHMs, JEHCTBYIONIME B paMKaX peXMMa CaHKIMH mpotuB Poccum.
B crathe Takke paccMaTpuBaeTcs IpoOieMa COOTBETCTBHSI MOTPAHHYHOrO KOPPEKTHPYIOIIEro YriepoJHoro mexaHmsma mpaBy BTO. Astop
MPUXOAUT K BBIBOAY, YTO HOBBIE OOS3aTENbCTBA, HalaraeMble HOPMAMH O IIOTPAHHYHOM KOPPEKTHPYIOIIEM YIIICPOJHOM MEXaHH3Me, Hapsgy
C TOPrOBBLIMH OTPaHHYEHMSIMU NIPOTHB OBIBIIETO KPYIMHOTO JKCIOpTepa MOANAJAaloOImUX Mof AeiicTBue MexaHnm3Ma ToBapoB B EC, OymyT oueHb
00peMEeHHUTEIBHBIMH Ul HIMIOPTEpoB. Kpome Toro, ciopHBIM SBIISIETCS. BOIIPOC O COOTBETCTBHHU PETYIHPOBAHUS HOTPAHUIHOIO KOPPEKTUPYIOLIETO
YIJIEPOIHOTO MEXaHU3Ma B €ro TEeKYIIeH peakuuu CTaHaapTaM HemuckpuMuHaimu npaBa BTO. IlorpaHndHblil KOPPEKTHPYIOUIMN YIIIEPOHBIN
MEXaHU3M MOJBEPrajcs aKTUBHOH KPUTHKE CO CTOPOHBI cTpaH — wieHoB BTO, KOTOpble MOTYT OBITh 3aTPOHYTHI ATOH MEpOi. DTO, BEPOSTHO,
0OBSACHSIET IEPEHOC CPOKOB BCTYIUICHHUS B cHiTy Permamenta EC o morpaHuYHOM KOPpPEKTHPYIOIIEM YIJICPOJHOM MEXaHH3ME C SIHBapsl Ha OKTSAOph
2023 rozia ¥ MOKET CTaTh IPUYMHON JaIbHEHIINX N3MEHEHUH B PEryIMpOBaHUM MEXaHH3Ma.

KiroueBrlie ciioBa

HOFpaHPI'-IHLIﬁ KOppeKTprlOLL[Hﬁ yFHCpOHHLIﬁ MEXaHU3M, U3BMCHCHHUE KIIMMaTa, KIMMaTHICCKas HeﬁTpaﬂbHOCTb, CaHKIUH
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Jdas  ourupoBanus. EsceeB A. Il JIMYHOCT  MEXIYyHapOJHOIO  IPECTYIHUKA
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AnHOTaUA

B cratee paccMaTpHBaeTcsl IMYHOCTh MEXKIYHApPOIHOTO NPECTYITHIKA KaK KOMIUIEKCHas KaTeropus. OTTalKHUBasCh OT COBPEMEHHBIX JIOCTIDKEHHI
IOpPUIMYECKOIl HayKH, aBTOp OTMEYaeT, YTO JAaHHBIH (PeHOMEH JIOJDKEH OBITh H3ydeH He TOJBKO C MO3UIUH COOCTBEHHO MEKIYHAPOJHOIO IIpaBa, HO
TAKOKe CMEXHBIX IOPHANYCSCKIUX JUCIUILIMH: KPHMHHOJIOTUH, IOPHANYECKOI IICHXOJIOTHH, COLHOJIOTHH TIpaBa H Apyrux. Kpome toro, paccMoTpenue
HCCcIeyeMol poOIeMbl NPEICTABIACTCS HEBO3MOXHBIM 0€3 00palleHus! K JAPpyroMy KOMIUIEKCHOMY SIBJICHHUIO — CHUCTEMHOM NPECTYIHOCTH, IOJ
KOTOPOH TpaJHIHOHHO HOHUMAIOTCS IIPAKTUKH COBEPILIECHHs MACCOBBIX 0€33aKOHUI B paMKaxX MOJIUTUKH, HOANEP>KUBAE€MOI MM HENOCPEACTBEHHO
ocymecTBIsieMoit TocynapcTBoM. CyTbIO Takoro pexuMa SBISIeTCS HeoOXOAMMOCTh NMOAYMHEHMS IPHKa3aM, UAYIIMM Bpaspe3 C COBPEMEHHBIM
LMBWIM30BAHHBIM peryiaupoBaHueM. KoHcTaTupyeTcs, 4To NpH COBEPIICHUH MAcCOBBIX 0€33aKOHMH MMEEeT MeCTO crenuduyeckas KOMOUHAIMS
JIMYHOCTU HPECTYIHHUKA U KPUMUHAIBHON CHTYal[HH, CBA3aHHOM, KaK IPaBUIIO, C BOOPYKEHHBIM KOH(IMKTOM, MILIIOCTpHpyeMas Te3UCOM 00
«OOBIYHBIX JIFOJIX B HEOOBIYHBIX OOCTOATENbCTBaxX». Kak cieicTBHe, 3TO POXKIAET CUTYAlMI0 MOPAJIbHOIO BBIOOpA, B KOTOPOH OKAa3bIBAIOTCS
MOTEHIMAIbHbIE HApYIIUTEId HOPM MEXKITYyHapOJHOIO COOOLIeCTBA. BEHINENsIoTCs clemylomye THIBI MEXKIYHAPOJHBIX IPECTYITHHKOB: ITOJHTHK-
MaHUITYJISITOP, <OKEPTBA OOCTOSTENBCTB», OIOPOKPAT, «UYETOBEK JOJITay, CaauCT, HM3BJIEKaTeldb NPHObUIM. B craThe NpHBOAATCS HEKOTOpPHIE
JIMYHOCTHBIE XapaKTEPUCTHKU MEXTyHApPOIHBIX IPECTYHNHUKOB, B YaCTHOCTU COLMAJbHO-IeMorpaduueckie, IpohecCHOHAIbHBIE U HHBIE. ABTOp
NIPUXOAUT K BBIBOJY: HECMOTpS Ha TO, YTO y4eT JINYHOCTH HPECTYITHHKA IPH HAa3HAUCHUM HaKa3aHWs SBISIETCS HOPMATHBHBEIM TpPEOOBAaHHEM,
3aKpeIUICHHBIM B YCTaBaX OPraHOB MEXIYHapOAHOIO YrOJOBHOTO IPaBOCYAHWs, HAay4HBIE pa3pabOTKH 3TOro (eHOMEeHa elle He JOCTHUIIH ypPOBHS,
aJICKBaTHOT'O €r0 3HAYEHHIO. B 11e7IoM molydeHHbIe JaHHbIE MO3BOJISAIOT YTBEPKAATh, YTO Yalle BCEr0 MEXyHapOHBIE IPECTYIICHNS, 0COOEHHO Ha
CpEIHEM M HH30BOM YPOBHSIX, COBEPIIAOTCS JIFOJbMHU C ONMPEACICHHBIME JIe(eKTaMi HPaBCTBEHHOTO M MPABOBOIO CO3HAHUS, TIIABHBIM M3 KOTOPBIX
siBisieTcst KoHpopMusMm. [IpudeM B cilydae COBEpIICHHS MAacCOBBIX IPECTYIUICHHI OH MpHOOpeTaeT OCOOBIN XapakTep, CTAHOBSACH CBOEOOpa3HOM
NICUXOJIOTMYECKOH MPEeANOChUIKONM TOTOBHOCTH HHAUBHMAA K YYaCTUIO MM HOIYCTUTEIbCTBY MAacCOBBIM Oe33akoHHsAM. KoHcTaTupyercs, 4uTo
COBPEMEHHBIH ypoBeHb MH(OpPMATH3alMU OOLIECTBA eNaeT HEeCOCTOATENbHON CCHUIKY Ha HEOCBEJIOMIECHHOCTh CyObeKTa KacaTelbHO COBEPLICHUS
MEXIYHAPOIHBIX MPECTYIUICHHH TOH CTOPOHO# KOH(IMKTa, ¢ KOTOpPOH OH cebsi OTOXKAeCTBIsIeT. B paboTe [emaercst MTOTOBBIH BBIBOI
0 HeoOX0IUMOCTH (HOPMHPOBAHHS CIICHHAIBHOM 0OJACTH 3HAHHM, HAaXOMAIICHCS Ha CTBIKE MEXIYHapOJAHOTO MpaBa M KPUMUHOJIOTHU —
MEXIYHapOIHOH KPUMUHOJIOTHH.

KiroueBbie ciioBa

JIMYHOCTH NMPECTYITHHUKA, ME&KTyHApOJHOE YToJIOBHOE IpaBocyaue, Hiopabeprekuii mponecc 1945-1946 ronoB, MexIyHapOIHBIE YTOIOBHEIE
TpubyHais! ad hoc, cicTeMHast IPecTyHOCTD, THIOIOTHSI MEK/YHAPOIHBIX PECTYITHUKOB

Beenenune

Lenbto cTatbu siBAETCS oOpaimeHne K GeHOMEeHy JTMYHOCTH MEXTyHAapOJHOTO MPECTYIHUKA C T€M, YTOOBI PacKpPHITh
OCHOBHBIE  COIMATBHO-AEMOTrpadUIecKue ¥  TICUXOJOTHYECKHE  XapaKTePUCTUKH  TMOCIEIHETO0, COCTABUTH
KJIacCH()UKAIUIO TPECTYMHBIX TUIIOB W, HAKOHEII, BEIPA00OTaTh PEKOMEHIAIMH M0 00Jiee KOPPEKTHOMY TPHUBIICYCHUIO
COBPEMEHHBIX «CIYT 3J1a» K YrOJOBHOM OTBETCTBEHHOCTH IO MEXIyHapoJIHOMY mpaBy. McciieqoBaHue mpoBeneHO
C UCIIONTb30BAaHUEM OOIIEHAYYHBIX METOJOB ITO3HAHWS, B YACTHOCTH aHAIW3a M CHHTE3a, a TaKKE CPaBHHUTEIBHO-
MIPaBOBOTO, HICTOPUKO-IIPABOBOTO U (POPMATHHO-IOTMATHIECKOTO METOJIOB.

B 3amanmHOl nmuTeparype MpOAOIDKAeT COXPAHATHCS, He 0e3 BIMAHUS (pelau3ma, B3I Ha JIMIl, COBEPIIUBIINX
MIPECTYIUICHHS TI0 MEXKAYHAPOIHOMY TIPaBy (KT arpeccuu, TeHOIUA, BOCHHBIE PECTYIUIEHUS U MPECTYIUICHHUS TPOTHB
YEJIOBEYHOCTH ), INOO KaK HA MPUPOXKIECHHBIX CAIUCTOB C SIPKO BHIPAKECHHBIMU CEKCYaTbHBIMU MEPBEPCUIMH (TaKOBOH
JNeHCTBUTENBHO Obla «OyXxeHBaybAcKas BerapMmay M. Kox), mmbo kak Ha «kaOWMHETHBIX Hasadeil», OJHMIIETBOPSIIOIINX
000l «OaHaTbHOCTH 3J1a» — TEPMUH, CYIIECTBOBAHUIO KOTOPOTO MBI 00s13aHBI X. APEH/IT, OCBEIIABIIEH MPOIeCC HaT

Y Moceswaemcs V. b.
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A. Ditxmasom?. OHAKO TPAKTHKA OPTaHOB MEXIYHAPOJHOTO YTONOBHOTO IPABOCYIHS CBHACTEILCTBYET O TOM, UTO
TaKOW MOJX0J] HEOIPAaBJaHHO YIPOIIAET peajibHOe MOJIOKEHUE Beled. B camoM nene, Helb3si CTaBUTh HA OAHY JIOCKY
«Hauum Ne2y» I'.I'epuHra u psmoBoro 3cacoBua, reHepaiga P. Mnamuya, CIUIaHMPOBAaBILETrO TeHOLWA OOCHHHCKUX
MycynbeMad B CpeOpenune, u monomoro coimata Jl. DpaemMoBHYa, WMEBIIET0 OOCHHUICKHE KOPHH M OKa3aBIIETOCS
3aJIO’)KHHKOM JaHHOHM curyaruu, Mmapmana IletsHa u TeIcs4nM OE3MKHX OIOPOKPATOB, NMPHUCSATHYBIIMX pecITyOnnke
Bumy (a BIOCIEACTBHH MPOJIOIDKMBIIAX CIy’KOY B TOCYIAapCTBEHHOM ammapare UeTBepToil pecry6imikn)’. Bee onnm
OTJIIMYAIOTCS IPYT OT JApyra HMPOHMCXOXKACHHEM, XapaKTepoM H, caMoe IJIaBHOE, MECTOM B HPECTYNHON HepapXui.
WNecmm Ha 3ape MEXIyHapOAHOTO YTOJOBHOTO IpaBa, KaK TOBOPHIOCH B YcCTaBe MEXIyHAPOAHOTO BOEHHOTO
TpubyHana (nanee — MBT) B HropuOepre, «pyKOBOIHUTENH, OPraHU3aTOPbI, MOACTPEKATEIN U MOCOOHHKH... HECYT
OTBETCTBEHHOCTH 32 BCE JEHCTBUS, COBEPIICHHBIC JIOOBIMHU JIMIAMHU C LIEJIBI0 OCYLIECTBICHHS MPECTYITHOTO IIJIaHa
(craths 6)*, TO HBIHE ¥ M KBaMM(UKALMM MPECTYIHBIX ACAHHHA, M NPH HA3HAYCHHH HAKA3AHHS HEOGXOIMMO
YUYUTBIBaTh M YETKO pasrpaHU4YMBaTh (OPMBI MHIMBHIYAJIBHOM M KOMaHIHOW OTBETCTBEHHOCTH, HE TOBOPS YKe
0 IPYTUX 3JIEMEHTAaX MPECTYIJICHUH (CyOBEKTHBHOM CTOpPOHE, actus reus u T. 1.).

HccnenoBanue ponu JTHYHOCTH B MEXAHHU3ME MEXIYHApOJHOTO HPECTYIUICHHS OCIIOXKHSETCS €Ille M TeM, 4YTO Ha
MIPAaKTHKE CYIIECTBYET HEMaJo JIOJCH, NMPUYACTHBIX K JAHHOW pPa3sHOBUIHOCTH IPECTYIUICHWH, OJHAKO MPSIMO HE
OOBHHEHHBIX B UX COBEPIICHHH. XOPOIIO cKa3ana 00 3ToM A. AccMaH, KpYIHBIH HEMEUKHHA GrIocod U MpU3HAHHBINA
aBTOPHUTET B O0JIACTH HCCICAOBaHUN mamstu (aHri: memory studies): «Bcs mpaBna 0 KOHICHTPAaLMOHHBIX Jarepsx
U BceX yOMHCTBaX, MacCOBBIX Ka3HSX, JOIPOCAX M IBITKaX, COBEPIIABIINXCS JIOJbMH B HEMELKOW (hopme, ecTh HEUTO
ropaszio Oosblliee, HEXeJIH CyMMa BCEX BOCIIOMHHAHHMN HE TOJBKO TeX, KTO MOABEPrcs Ka3HSIM, MBITKAM, ACHOPTAlUsIM
nin yrposaMm, HO, pPasyMeECTCd, W HUX OXPAaHHHUKOB, a TaKXC YHWHOBHUKOB, OPraHM30BBLIBABIINX pPCHIPECCUHU,
KCJIE3HOAJOPOKHUKOB, OCYIICCTBIIABIINX MEPCBO3KMW B KOHIJIAr€pb, OUCBUALECB U TCX, KTO NpEANIOUUTAT ACIaThb BUI,
OyATO HHYEr0o HE 3aMeyaeT, CIOBOM, OMBIT LENOr0 MOKONeHHs»®. TakuM 06pazsoM, MOKHO MPEAMONONKHTb, UTO
CYIIECTBYET HeKas KOropTa, 3aHMMArolasi Kak Obl IPOMEKYTOUHOE TIOJIOKEHHUE MEXKIY COOCTBEHHO HCIOJIHUTEISIMU
MEXIYHApPOAHBIX NPECTYIUICHUH W JHWIAMM, HUYEM HE 3allTHaBIIUMH ceOs. Bo3HMKaeT Bompoc: Kak OBITh ¢ HUMHU?
EcTp nu pe3oH mpoBOAUTE yriryONeHHBIH aHAIN3 JUYHOCTEH, COCTABIAIONINX IIPOMEKYTOUHYIO KOTOPTY, AaXE €CIU
MIPOTUB HUX HUKOTAA HE BBIABHTAJIHCH OOBUHEHUS U 10 KOHIIA CBOMX JHEH OHM CYMTANIMCh HU B Y€M HE BUHOBATHIMHU?

Kpome Toro, He crouT cOpackiBaTh cO CUETOB eule oauH HroaHc. Kamuryna, Hamoneon, I'utinep — Bce onn Obutn
He3aypsAAHBIMHU JIMYHOCTSIMH, K aHAJIN3y KOTOPHIX MOXHO HMOJOWTH C pasnuyHbIX no3uiuid. He ciywaitno o ¢urype,
ckaxeMm, M. B.CramuHa BOT yKe HECKOJBKO JACCATWIETHH HE YTHXalT »apkue cropbl. OpHako Bce OHH, 0e3
NpeyBeNnYeHHs, TPEJICTaBIsIM  CO00M  CBOGOOpa3HbI  MHKPOKOCM, B KOTOPOM  YXHBaloCh  Cly4aiiHoe
W MpEeJIoNpeIeNIeHHOe, CTUXUIHOE M CO3HATeNbHO BblpaboTaHHOE. [lapagokcaibHO, HO 3TH JIMYHOCTH CTOJIb IKE
MHOTOr'paHHbI, KaK MHOT'OI'PaHCH Ka)KI[BIﬁ H3 Hac. Pa3HHI.Ia JIMaib B TOM, YTO Ha3BaHHBIC MCTOPUYCCKUE MEPCOHAKU
CTOAJIM Ha BEPUIMHC MUPAMUJIbI BJIACTU U OT peHIEHI/IIjI, NMPUHUMAEMBIX UMH, 3aBUCCIIU Cy):[I)6I)I MUJIJIMOHOB J'IIOI[eﬁ BO
BCEM MHpE. A 3HAYUT, HE COBCEM IOHATHO, KaK ITOJIXOJIUTH K YTOJIOBHO-IIPABOBOI OIIEHKE MX JESTEIEHOCTH, OCOOCHHO
B CHTyallMM, KOTJa MHOTHE W3 MX YyKa3aHMH HOCWJIM YCTHBIH XapakTep M O3BYUMBAINCH CYry0O B Y3KOM KpYTy
MIPUOJIMKCHHBIX.

Tak, Ha mpomeccax B MexayHapogHoM TpuOyHane mo OvBmiel HOrocmaBum (manee — MTBIO) oOBuHEHHE
CTOJIKHYJIOCh C PSJIOM IpoOJIeM, CTaBIIMX KJIACCHYECKHMMHM IIPHU MEXTYyHAapOIHBIX pacciefoBaHusIX. B ux wymcie
HCO6X0)II/IMOCTI) COTpyAHUYIATh C HAMOHAJIbHBIMU BJIACTAMU, HEPEIKO 3aMCIIAHHBIMU B KPOBABBIX 3JIOACAHUAX CBOUX
MPpEAIICCTBCHHUKOB, OLIyTUMAas HallMOHAJIbHAA cneumbm(a B3aMOOTHOIIICHUI BHYTpH roCyJapCTBECHHOI'O amriapara,
HE BCeTJa O4eBHIHASA JUI IpeacTaBuTeNe! (ha3bl OOBUHEHHUS (TI0 MPEUMYIIECTBY aHTJIOCAKCOHCKHX IOPHCTOB), CHKAThIE
CpPOKH TMPOBEACHUA CJICIACTBCHHBIX HeﬁCTBHﬁ, HETOTOBHOCTH K COTPYAHHUYECTBY CO CTOPOHBI MECTHOT'O HACCIICHMA,
MOCTPaJABIIETO OT MEXIYHAPOJIHBIX MPECTYIUICHUH, U T. 1% Bee o0 CYIIECTBEHHBIM O00pa30M 3amyThIBaeT
00CTOSITEIILCTBA J1eJIa M TIPETIATCTBYET YCTAHOBJICHHIO HCTHHBI.

TakuM o00pa3om, NpPaBOBOE CO3HAHUE JIMI, COBEPHIMBIIMX MEXIyHApOJIHbIE NPECTYIUIEHHUs, H3Y4YEHO SBHO
HenocTatoyHo. OHaKO HEKOTOpPhIE HMEIOIUECs JaHHbIE, B TOM YHcie (yHAaMEeHTaIbHOE UCCIIeIOBAaHHE, TPOBEJICHHOES

CwMm.: Apenar X. banansrnocms 31a: iixman 6 Hepycanume. M. : Ckpunitopuym, 2021.

Kax yTBep)kmaercst B HOBeHIIel HCTOPHIECKOH JIMTEepaType, HPOHHS UCTOPHH Ha mporecce 1o aeny Ilerana B 1945 roxy cocrosuia B TOM, 4TO U
[PEACCAATEICTBYIOIMI, U OOBHHHUTENb OBUTH /0 OCBOOOXKACHHS DpaHIWH SPHIMH BHINNCTAMH, a M3 BCeX ()PAHIy3CKHX MAarkcTpaTos,
paboTaBmMX B Cydax Ha MOMEHT Hayajga HeMelKo-(pamucTckoi okkynauuu B 1940 roay, Tonbko oxun — I1. Bymapaon — oTkasasicst npuHATh
MPUCATY HA BEPHOCTh OKKYMAIMOHHOW amMuHucTparmu. CMm.: bypnakos A. H. ITemon. Iocneonuii eenuxuti ¢ppanyys. CI16. : Bnagumup Jans,
2022.C. 334.

Hropub6eprekuit mporecc: C6. matepuanos B 8 T. T. 1/ oTB. pexn., aBTop npeauct. A. M. Pexynkos. M. : FOpun. mut., 1987. C. 148.

Accmal A. [[nunnas mens npownozo / niep. ¢ HeM. b. Xne6nukosa. M. : HoBoe nuteparypHoe o603penue, 2014. C. 259.

Tlompobuee cm.: AuronoB A.H. Tpebosanus npogedenus «dghgpexmusnozo paccinedosanusy npecmynieHuti u HeKomopuvle aACheKmvl Uux
peanuzayuu 8 cés3u ¢ B0OpyIceHHbIMU Kongnukmamu // MexgyHnapoxuoe npasocyaue. 2015. Ne 2 (14). C. 99-113.
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HUACPJIaHACKUMU KpI/IMI/IHOJ'IOl"aMI/I7, TO3BOJIAKOT BCC KE€ YCTAHOBHUTH OIPCACICHHBIC KOPPLCIIALUU MEKIAY XapaKTEPOM
COBCPIICHHBIX SHOL[CHHI/H\/'I n ,Z[C(beKTaMI/I MMpaBOBOI'0 CO3HAHWA, OTIUYAIOMIMMHU MNPECTYNHUKOB 3TOr0 poJa OT JIUL,
COBCPIIUBHINX 06H16yI‘OJ'IOBHI)Ie JCIIHUKTHI. OcTaHOBUMCS Ha HUX no,up06Hee.

1. Ponp TMYHOCTH B MEXAHU3ME «CUCTEMHOU MPECTYITHOCTU

MexnyHapoaHble IPECTYIUIEHUS, KaK MIPaBUJIO, XapaKTEPU3YIOTCSI MAaCCOBOCTbIO, BOBJICUEHHOCTBIO B UX COBEPLICHUE
3HAUUTEJNBHOIO  4YMcla  JIIOJAEH,  ONpPENEJICHHBIM  KOHTEKCTOM,  CONYTCTBYIOIIMM  MX  COBEPLICHHUIO —
IIMPOKOMACINTA0OHBIM WJIM CHUCTEMATHYECKHM HAalaJeHHeM Ha TPaKIaHCKHUX JIHII B CIydae IMPECTYIDICHUH MPOTUB
YeIOBEYHOCTH WJIM HalMYWeM IUIAaHA WM MOJUTHKH WM KPYIHOMACIITAOHBIM COBEPIICHHEM IIPH IPECTYIICHUIX
BOEHHBIX. BOT mouemMy B KpHUMHUHOJOTMYECKUX MCCIEAOBAHUSAX B OTHOIIEHMHM BOEHHBIX IPECTYIUIEHHH BCE Yalle
HCIOJIb3YETCSL TEPMHUH «CUCTEMHAasl NPECTYIHOCTb» WK «MAKpPONPECTYNHOCTb». Peub umer o Tom, 4To, Kak mucail
Hemenkuii y4deneld ['. Erep, «mpecTymieHne HWHAMBUAA OOYCIIOBICHO KOH(JIMKTOM, B KOTOPHIH BOBIEYCHO BCE
oOmectBo. CrenoBarenbHO, OHO YKJIAABIBACTCS B OIPEACICHHbIE W3MEHEHMS M COOBITHS, INPOMCXOMAIINE Ha
MakpoypoBHe. C 3Tol TOUKHM 3pEHHsI 3TO HE AEBUAHTHOE, a KOHPOPMHOE noBeeHHe”.

Poccuiickuii ydyensiii-mexnayHapoaauk I'. M. borym Belaenser cienyroliye 4epTbl CUCTEMHOM IPECTYIHOCTH:
1) MexxayHapOAHBIE MPECTYIMJICHUsI BCEr/la HOCAT KOJUICKTUBHbBIN Xapakrtep (Tak, B renouun 1994 roma B Pyanne mo
caMBIM CKPOMHEIM TOJCYETaM OBUIM BOBJICUCHHI OoJiee MIIIIMOHA YENOBEK); 2) AJS Hee XapaKTepPHO CYIIECTBEHHOE
«pa3mernicHre TPpyAa» Kak 10 BePTHKAIH (Ha4aJbHUK-TIOMIMHEHHBIH), TaK U 10 TOPU30HTANN (BOCHHBIN, IPOIATaHIUCT,
XO3AUCTBEHHBIA PYKOBOAUTEIND H T. 1.); 3) HCHOIHUTENH, TO €CTh JINIA, HaXOIAIIHecsS Ha HIDKHEM YPOBHE «CHCTEMBI»,
SIBIIIOTCSL  3aMEHSEMBIMH, HO TIPH 3TOM HEOOXOJWMBIMHA YacTSIMH OOIIEro MexXaHm3Ma; 4) HAIMYECTBYET CBS3b
MIPECTYIUIEHUH ¢ KOJUIEKTUBHBIMU 00pa30BaHUAMHE (KPYMHBIMH KOPHIOPALUAMH, IPaBAIIMMHU NapTUAMH, TOCYAaPCTBOM
B IIEJIOM); 5) BOBJICUEHHOCTh B COBEPIICHHUE MPECTYIUIEHUII MOXET BBIpa)KaThCsl B aKTUBHOMN MM MAaCCUBHON (bopMeg;
6) 0coObIii «HOPMATHUBHBIA KJIUMAaT» BHYTPU KOJUIGKTHBHOTO 00pa30BaHMs, NMPU KOTOPOM KPHMHHAIBHBIC aKTBI HE
HalpaBJIeHbl MPOTUB JEUCTBYIOIIMX HOPM, a HANpOTHUB, OTBEYAIOT CIOXUBUICHCS MNATOJOTMYECKOM HOPMATHBHOM
cUcTeMe, U, HaKOHell, 7) B3auMHasi IenepCOHN(UKALUS TPECTYITHUKOB U KEPTB CUCTEMHOTO HACHIHA .

OueBHIHO, YTO MOJOOHOTO polia CHCTEMa «KOHTpoiupyeMoro Oe3zaxonusi» (anri.: controlled lawlessness) craBut
o0mIecTBO Tepe]; BRIOOPOM: TUCTAHIIMPOBATHCS FUIU MPHHATH y4acTHE B IMPOUCXOMAAIIECM, HOIBITABIIACH K TOMY XK€
crathb ero OeHeduumapom? JIFoIu OTBEYAIOT Ha ATOT BOMPOC MO-pasHoMy. OIHU MPEIIOYHTAIOT CKPBITHCS, YeXaTh U3
CTpaHbl WJIM CKOHLIEHTPUPOBATHCS HA CBOEH YaCTHOM JKU3HHU.

Ho mocnennee ynmaercs B ycloBHSX HEcBOOOABI naneko He Bcerma. Kak 3amerwn B «McTopuu ogHOTO HemIia»
C. XadHep, «yacTHBINH 4eJI0BEK Bce BpeMs B 00opoHe. OH HUYEro HE XOUET, KpOMEe Kak cOepedb TO, YTO OH CUMTAET
CBOEH JIMYHOCTBIO, CBOEI COOCTBEHHOW JIMUHOI KHM3HBIO M CBOEH JIMUHOW 4YecThio. Bce 3TO MOCTOSIHHO MOABEpraeTcs
HEBOOOpa3UMO OpyTalibHbIM, XOTSI M JOBOJBHO HEYKIIO)KHM aTakaM CO CTOPOHBI rocynapcrsa... JKecroyadmmmu
yrpo3aMu rocy1apcTBO JOOMBAETCS OT YaCTHOTO YEJIOBEKA, YTOOBI OH IIpeiall CBOMX JpYy3eil, HOKUHYJI CBOIO JTIOOUMYIO,
OTKa3aJICsl OT CBOMX YOEXIEHUH W NPUHSJ Obl Ipyrue, MpeluCaHHble CBEPXY... MOCBSIIAI Obl CBOW JIOCYT 3aHSTHSIM,
KOTOpBIE €My OTBpPATHUTEIBHBI; ITO3BOJISUI OBl MCIONB30BaTh ce0s, CBOIO JIMYHOCTH B aBaHTIOpaX, KOTOPHIE OH HE
MPUEMJICT... W TPU BCEM 3TOM BBIKAa3bIBal ObI HEYEMHBIH BOCTOPT M OCCKOHEYHYIO 6naro;[apHOCTL»“. ITosTOoMy
IUIIEMMa, KOTOpas CTOUT Iepell CTPEMANINMCS COXPAHHTh ce0s YelOBEKOM, MOWCTHHE TparudyHa: «BHYTPCHHSSA
sMHTpanus» (KoTopas, Kak Mbl yOeImIIuch, TOKe HE BCETa BO3MOXKHA) JIMOO OTHE3]] 32 TPaHHILy.

Ho eme Oonee crpamHa y4acTbh TeX, KTO peIlacT OCTAaThCS M MONTH B yCIIy)KEHHE HENPaBOBOH roCyAapCTBEHHON
cucreMe. Bot 31eck 1 OTKpBIBaeTCs MOJIe U1 HayJHOTO MOMCKA: KaKOW MOTHBAITUEH BMKUMBI Takue Jroan? Yem oHN
PYKOBOJCTBYIOTCSI: KOPBICTONIOOMEM MM uaeann3MoM? HackoibpKo Jajieko OHHM MOTYT 3alTH B CBOEM CTPEMIICHUH
MOWMAaTh <OKap-TTHIly» ycIleXa 3a CYeT HecuacTbs JApyrux? U MOXXHO 1M BEPUTh WX PACKASHUIO, KOTJa HA JIHMHHOM
HCTOPHYECKOHN TUCTAHIINH HEMPABOBAs FOCYIapCTBEHHO-TIPABOBAs CHCTEMa B KOHEUHOM HUTOTE TEPIHUT Kpax?

Cwm.: Perpetrators of International Crimes / ed. by A. Smeulers, M. Weerdestein, B. Hola. Oxford : Oxford University Press, 2019.

Hur. mo: Harrendorf S. How Can Criminology Contribute to an Explanation of International Crimes? // Journal of International Criminal Justice.
2014. Vol. 12. Ne 2. P. 233.

371ech MPEACTAaBISETCs BIIOIHE YMECTHBIM OOPaTHTHCS K KOHIIEMIMH TIPOCIaBICHHOro mpodeccopa YHuBepcurera nMeHu ['ymbonbara, aBTopa
pomana «Yrerp b. lllnunka. OH BBIAENSET Tak Ha3bIBACMbIC «IIEPBYIO BUHY» H «BTOPYIO BHHY». [lepBast 3aK/IF04aeTCsl B COBEPIICHUH aKTHBHBIX
JIefCTBHI, HANPaBIICHHBIX HA HAHECEHHE HEIONPAaBHMOr0 YpOHA JUCKPUMHHHPYEMBIM TPYIIIaM, BTOpas — B yMaJIYMBAaHHU M 3aMaldHBaHUN
[POM3OLICAIICTO, & TAKKE B HEPELINTEILHOM yrOJIOBHOM mpecieaoBanuy npectynHukoB. Cm.: llmuuk B. Pors npasa 6 npeodonenuu npouinozo
// IlamsTs o BoiiHe 60 net cimycts: Poccus, I'epmanus, EBpoma. M. : HoBoe mutepatyproe o603penue, 2005. C. 331, 332.

Boryu I'. V. Konyenyusi cucmemmnoil npecmynnocmu 8 MelcoyHapooHoM y2onoeHom npase /| MibKHApoaHa KPUMIHOJIOTIS: CTaH i MEPCHEKTHBH:
30. O. : ®denikc, 2010. C. 251-254.

Xadmuep C. Hemopus oonoeo nemya / iep. ¢ HeM. H. Emuceesa. CII6. : U3n-Bo U. JIumbaxa, 2022. C. 7, 8.

10

11

79



OtBeyass Ha TOCIEIHMH BOIIPOC, OOpaTuMcs K NPUTOBOPY, IIOCTAHOBJICHHOMY II0 pe3yJibTaTaM MaJloro
(mocnenyromero) HropuOeprckoro mporecca Ne 9. B nem ckazano: «Tor, KTO Jenaer BBIOOp B IONB3Y YYacTHs
B IIPEIIPHUSITHH, KOTOPOE MOXKET OKOHUUTHCS IPOBAJIOM, JIOJDKEH BBHIOHpATh MEXAY TE€M, YTOOBI OTKa3aThCs OT 3TOrO
MPEATIPUATHS, €CIIM OHO €My HE HpaBHUTCS, M TEM, YTOOB B HEM YYacTBOBAaTb — M BBIUTPATh WM IIPOUIPATh
B 3aBHCHUMOCTH OT UcXofa... JIpyrue — Te, KTo Xpabpee, nmenu 6oiee BEICOKHE MOPaJbHbIC IPUHIUITEL 1 ObLTH Ootee
MIPUBEPXKEHBI CTAPBIM T'€PMAHCKUM H€allaM, — BOCCTAIN W BBIIUIM W3 JKECTOKOH KIMKH... Y 3THX JIIOAEH XBaTHIO
XapakTepa, YTOObI OTPUHYTH OOJBIIOE 3710, M TO, YTO TO OBIJIO CBS3aHO [UIL HUX C PUCKOM U JKEPTBaMH, HE OMEIIAIIO
MM CIeJaTh BBIOOp B TOJIB3Y JOCTOMHCTBA, CIPABEUTHBOCTH M uecTH. Y obBuHsiemoro (Otro Omenmopda. — A. E.)
TOXKe ObUIa BO3MOXKHOCTH BCTaTh B PsAbl T€X, KTO OTKa3alCs y4acTBOBaTh B CTPOUTEIBCTBE 3JaHMS 371a IO
PYKOBOJICTBOM HEMNPABEIHOTO BOX[SA, HO OH €0 HE BOCIOJB30BAJICS, a pacKasHUe, KOTOPOe OH JIEMOHCTPHUPYET,
TIPHIIIO CIHIIKOM TO3HO. .. »'2,

B nmocnennue ronsl Ha 3anajie crayno GpopMUpoBaThCs 0c000€ HAIlpaBIeHHE HAYYHBIX HCCIIE0BAHUM, HAXOIIIeecs
Ha CTHIKE KPUMHHOJIOTHM M MEXIYyHapOJHOTO IIpaBa — MEXKAYyHApOIHas KPUMHHOJOTHSA. B 3TOH CBS3M MOXHO
ormetuth pabotel K. Amboca, A.Cwmetinepc, b. Xomnsl, A.Hosmikemmnepa, HEKOTOPBIX IPYTHX aBTOpPOB. Bce oHHM
IIBITAIOTCS, XOTS WM KaXKIBI I10-CBOEMY, YSCHUTH MECTO MEXIYHApOIHBIX IPECTYMHHKOB B KPUMHHOJOTHYECKOH
knaccudukanuy. Beap ckoilb HM BEIMKa BHHA TOCYNapCTBAa M KOJUICKTHBHBIX OOpa30BaHHWN B CO3MaHMM OOCTaHOBKH
«CUCTEMHOW Oe3HaKa3aHHOCTH», IOCJEIHEE CIOBO OCTACTCsS 3a YEIOBEKOM, NETAIOIIMM TOT WIM WHOHM BbIOOp. Kak
noguepkuBagock B npurosope MBT B HiopuOepre, «npecTyiuieHHs MPOTHB MEXIYHApOAHOTO IIPaBa COBEPINAIOTCS
JJIOAbMH, a HC a6CTpaKTHI)IMI/I KaTeropusiMv, WU TOJIBKO NYTEM HaKa3aHUsA OTACJIbHBIX JIMI, COBEPpHIAIOIIUX TaKHUE
MPECTYIJICHUSI, MOTYT OBITh COOJIIOJICHBI YCTAHOBJICHUS MEKAYHAPOIHOTO HpaBa>>13.

Ha cerognsamHuii 1eHb JOTHKAa PACcCyXACHUI KPUMHHOJIOTOB BBIMVISIAUT CIEAYIOUMM oOpa3oM. UeroBek caM IO
ce0e He 10X U He Xopoul. OH, HECMOTpsI Ha BHYTPEHHHUHI CTEPKEHb, UMEIOLIMHCS Y Ka)KI0r0, BO MHOTOM TaKOB, KaKHM
€ro (bOpMI/IpyIOT BHCIIHHE OOCTOSTEILCTBA (O CTCIICHU UX BJIMAHHA, UMINIMIUTHOM WJIM SKCIIJIMIIUTHOM XapaKTepe,
(aTaNbHOCTH VI YEJIOBEYECKOH CynpObI M T. . MOKHO AWCKYTHPOBAaTh). B 000OM ciydae, HUKTO HE pPOXKAACTCS
camucToM WM TreHommaapueM. CremoBaTelbHO, €CTh OCHOBAaHHMS TOBOPUTH O (PEHOMEHE «OOBIUHBIX JIIOACH
B HEOOBIUHBIX OBCTOATENbCTBAX» ', K umMCIy TOCHEIHMX, KaK MBI yKe yIOMHHAIM, OTHOCHTCS —PEKHM
«KOHTPOJIUPYEMOTO O€33aKOHUS», CIOKUBIIMHCS B TOM WJIM HHOM TOCYIapCTBE B OIPEAEICHHBIH HMCTOPHUYECKHUN
nepuon (B 'epmannu B 1933-1945 rr., CCCP — 1917-1986 rr.ls, IOrocnaBun — 1989-2000 rr. u T.1.). B cBoro
o4Yepeib, 3TOT PEKUM 00s13bIBaET WHAWBHJIA TMOBUHOBATHCA CBOUM PACIIOPSIKCHUAM, HEPECAKO BECbMa HAJICKUM HE
TOJBKO OT IPAaBOBBIX IPUHIMIOB, HO W BJIEMEHTAPHBIX COOOpakeHHH Mopaiu ((HEeHOMEH «IIpaBOHAPYIIAIOLIEro
3aKOHOJATeIbCTBaY). [lyTeM oTmaun NpsMBIX MPUKA30B MM MOACTPEKATENICTBA K COBEPIICHUIO MPECTYIUIEHUH TaKkoH
PEXUM CTPEMHUTCS JOCTHYD [TOCTABICHHBIX I[CJICH, BTATUBAS B CBOIO OPOUTY KaK MOXHO OOJIbIIIE JIFO/CH, KOTOPhIC, HE
Oylb O3TOr0 pPEXHMa, HHUKOrAa Obl HE BCTYNWIM HA IyTh MACCOBBIX O€33aKOHHWI, a OocCTamuch OBl B pOJIK
pecrekTabebHbIX OTIIOB CEMEHCTB, MPHIEKHBIX HATOTOIUIATE/BIIMKOB H BJIae/bICB HEIBIKIMOCTH *,

EcrecTBeHHO, HE CTOMT BHAgaTh B JAPYIYI0 KpPaHOCTh M paccMaTpHBaTh MEXIYHApOJHBIX IMPECTYITHHUKOB Kak
TIACCUBHBIX KEPTB CUTYallMH, TOCTOHHBIX CKOpEE COUYBCTBHS, a HE ocykaeHHs. [IoBToprMCs: OKOHYATENIBHBIA BHIOOD
BCET/Ia OCTAaeTCsl 3a YEJOBEKOM (KpOME, pa3yMeeTcsi, CIy4aeB NpSMOTO TNPHHYXIEHHS K COBEPIICHHUIO BOEHHBIX
MIPECTYIJICHUH 10 (hOopMyJie «WIIM-WIM», YTO HMMENI0 MECTO B Clydae yHNOMHHaBIIerocs panee J[l. OpaemoBnua).
B npotuBHOM ciyyae, NpUIAETCS HNPUUTH K HEYTEHIMTEIBHOMY BBIBOAY, YTO IOYTH BCE€ MBI — IOTECHLUAIbHbBIE
MEXIyHapoaHble TpecTymHuKu. W ecnm, kak mucana X. ApeHAT, HEKTO B 3aJie Cyla 3asBHUT, YTO OH OBLI BCETO JIUIIH
BUHTHUKOM B CHCTEME, €My HEME/JICHHO 3a[aJyT CJCIYIOIIUil BOMPOC: «A MoyeMy, ¢ Ballero Mo3BOJICHHS, Bbl CTAIN
OTUM BUHTHUKOM WJIK ITPOJOJLKHUIN UM OBLITH IIpU TaKUX O6CTOHT€HBCTB3X?>)17

Kak Ol TO HM OBITO, CIOKHUBIIHECS PEaIny BXOAAT BO B3aUMOJCHCTBHE C TpeMsl Hanboiee paclpoCTpaHEHHBIMHU
COLMAJBHBIMU THIIAMH: 1) 3aKOHOINOCITYIIHBIMH TpaXkJaHAMH, KOTOpBIE OBICTPO aJalTHUPYIOTCS K M3MEHSIOIIUMCS
YCJIOBHSIM, OTHOCHTENILHO YCHEUIHBl M CUUTAJIUCH 3aKOHOIOCIYIIHBIMH €IIe JIO HACTYIUIEHHs 3pbl Oe3HaKa3aHHOCTH;

12
13
14

Iur. mo: Hasun O. Ilpunyunwi npasa eoopysicennvix kongauxkmos. M. : MKKK, 2011. C. 951, 952.

Hropu6eprexkuit nponece: C6. marepuanos B 8 1. T. 8. / cocr., aBTop npeauci., ots. pea. H.C. Jlebenesa. M. : IOpun. mut., 1999. C. 609.
Smeulers A. Perpetrators of International Crimes: Towards a Typology // Supranational Criminology: Towards a Criminology of International
Crimes / ed. by A. Smeulers, R. Haveman. Intersentia, 2008. P. 234.

IMocranosnenne Koncrurynmonrnoro Cyna Poccniickoit deneparmu ot 30 HosOpst 1992 roga Ne 9-IT «ITo nexy o mpoBepke KOHCTHTYIIMOHHOCTH
VxazoB [lpesunenra P® ot 23 asrycra 1991 roma Ne79 «O mpuoctaHoBneHuu aestenbHocTH Kommynucruueckoit maptiu PCOCP» ot
25 aBrycra 1991 roga Ne 90 «O6 umymecte KIICC u Kommynuctuueckoit maptuun PCOCP» ot 6 Hostopst 1991 roma Ne 169 «O nesitenbHOCTH
KIICC u KIT PCOCP», a Taxxke o nposepke KoHCTUTyIMoHHOCTH KIICC u KIT PCOCP».

CratucTHUECKHE AaHHBIC MOATBEPXKHAIOT ckazaHHoe. Tak, 72% Bcex CyIHMBIX 3a BOGHHBIC IpecTyIIeHHS B 1945 romy ObUIH >KEHATHIMU
JIIOJBMH, IOYTU BCET/a, B HEJATEKOM IIPOILIOM, TOCYJapCTBEHHBIMU CIyXKAIIUMH, BEPYIOIIUMH (XOTSI IPOTECTAHTAMU Yalle, YeM KaTOIUKAMH)
U MIPOUCXOIMIN U3 OBIBIIMX HEMELKUX TEPPUTOPHI WM MOTpaHUYHBIX 3eMeib. CMm.: Manu M. Temnas cmopona oemoxpamuu. CII6. : Iutep,
2023. C. 368.

Apennr X. OTBETCTBEHHOCTS U CykaeHue / nep. ¢ anri. JI. Aponcona, C. bapaunoii, P. I'ynsesa. M. : U3n. Uucruryra aiinapa, 2014. C. 63.

15

16

17
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2) HEKUM «TIOTPAHMYHBIM» THIIOM, TO €CTh JIOJBbMH, KOTOpPbIC MEHEe YCHCUIHBI, YeM MNpPHHAIUICKALINE K MEePBOM
KaTeropyuu, MEHee YAOBJICTBOPEHBI 3aHUMAEMbIM B OOIIECTBE MOJIOKEHHUEM, a TIOTOMY BHJIST B TSDKEJIOW 00CTaHOBKE HE
CTOJIBKO HOBBIE PHUCKH, CKOJIBKO BO3MOXKHOCTH «COIMAIBHOTO JIM(Ta» Il ce0sl U YICHOB CBOEH CeMbH, M, HAKOHEI],
3) 3aKopeHEBIME [IPECTYMHUKAMH, KOTOpPBIC BCeraa ObUTH HE B Jajax C 3aKOHOM H B CHIIy 9TOTO IIOCTABIJIA CBOH
NPECTYIHbIC HAKJIOHHOCTH Ha CIY)X0y HEIeMOKPAaTHYECKOMY PEKHMY, HCIOJB3YS PUTOPUKY IPABSLICrO pexuMa
KaK (popMaIbHOE 06OCHOBAHNE CBOMX AEHCTBHIA 'S,

Kakmm xe 00pa3oMm HEOIAarompusATHBIE YCIOBUS, CO3MAaHHBIE aTMOC(epoil 0e33aKOHHS, BIUSIIOT Ha 000O3HAUCHHBIC
tunaxu? CHocoOCTBYIOT JIM OHHM BO3HHKHOBEHHIO HOBBIX IICUXOTHIIOB WM KOPPEKTHPYIOT B ONPEACICHHOM
HarpaBJIeHUH yxe uMmerommuecs? YTo MoXeT cOOOIUTE HaM 00 3TOM cyzeOHas PakTHKa, GOPMHUPYIOIIAsCsl OpraHaMH

Me)KﬂyHapO)IHOﬁ yFOHOBHOﬁ IOCTI/IIII/II/I? O6paTI/IMC$I K aHaJIN3y SMIIUPHUUICCKUX TaHHBIX.
2. CounanbHo-aeMorpaduieckasl XapakTepUCTHKa MEKAYHAPOIHBIX PECTYITHUKOB

[Ipexxae yeM mepelTH HemoCpPEeNCTBEHHO K COLMAIbHO-AeMOrpaguyecKuM MoKa3aTelsiM, YMECTHO IPOaHAIM3UPOBATh
paccieioBaHus, Beayluecs OpraHaMy MeXAyHapOJHOIO YTOJIOBHOIO MPAaBOCYAHUS, C TOUKH 3pEHHsI TOTO, IPECTYMHUKH
KaKoro YpOBHS dHalle BCEro IMOMajaloT B UX OpOuTy. B 3TOH CBsI3M xapakTepHO MOJIHOE HamMeHoBanne MBT
B HropuOepre — MexayHapoaHBIi BOEHHBIM TpHOyHan Ui CyA€OHOrO TIPECIeAOBaHMS W HaKa3aHUS TJIaBHBIX
BOCHHBIX MPECTYMHUKOB €BPONENHCKUX CTPAaH «Ocw». [Ipu 3TOM MoJ «TrnaBHBIMHM BO€HHBIMH IPECTYNHUKAMH» UMEIHNChH
B BHIY Te, YbH NPECTYIUICHHWS, KaKk ObUIO cKazaHO B MocCkoBcko#l mekiapammu 1943 roma o0 OTBETCTBEHHOCTH
THTJIEPOBIIEB 32 COBEPIICHHBIC 3BEPCTBA, «HE CBS3aHBI C ONPEIEICHHBIM reorpagpuieckuM MecToOM M KOTOpbIE OyIyT
HAKa3aHbI COBMECTHBIM PEIICHHEM IPABUTEILCTB-COIO3HHKOBY ~. B pe3ysbTaTe Ha cKaMbe MOACYIUMbIX B Hiopubepre
OKa3aJIMCh BhIcIIME pykoBoauTenu peiixa (I'epunr, 'ecc, hon Pudbbentpon u npyrue).

Onnako mozens HropHOepra He THUIH4YHA, ITOCKOJBKY CYA€OHOMY IPOILECCY IpeIIIecTBOBala Modeja COI03HUKOB
BO BTopoil MupoBOil BOilHE U YCTAaHOBJIECHHE IIOJHOIO KOHTPOJII HaJl IOBEpKEHHOW I'epmanuei. [lesTENbHOCTH
MOCNIEAYIOINX MEXKAYHAPOIHBIX YTOJOBHBIX CYIOB M TPHOYHAJOB MpOTEKana yKe B MeHee KOM(OPTHBIX YCIIOBHSX:
3a4aCTyI0 OHH CTaJKHBAJINCh C OTKPOBEHHBIM Ca00Ta)KeM CO CTOPOHBI MECTHBIX AUT. Tak, ObiBIIMi [Ipokypop MTBIO
u MexnayHaponHoro tpubynana no Pyanne (manee — MTP) K. nems [Tonte B Memyapax 0e3 OOMHSAKOB NpH3HAJIACH,
YTO paszieieHne 3aHNMaeMOH €10 JOJDKHOCTH Ha 1Be, npousomenmee B 2003 roxy, n HasHadeHue Ha ee Mmecto B MTP
6onee moxsaaucroro X. Smoy ObIIO CBSI3aHO C AaBIEHHEM O(QHIMAIbHOrO KWramaw, ycHJIMBIIMMCS IOCIE IOIBITKH
TpHBJICYb K OTBETCTBEHHOCTH Npe3uaenTa Pyansr 1. Karame™.

[MooToMy 4amie opraHsl MeEXAYHApOJHOIO YILOJOBHOTO IPABOCYIMsI BBIHYKIEHBI  («IOBOJBCTBOBATHCS
PYKOBOIUTENSIMH CPEIHET0 3BEHA U Ja)Ke PAJOBBIMU HCIIOIHUTENSIMH, BBIIAYM KOTOPHIX IOpas3fio Jierde JOOUTHCS OT
HAIIMOHAJIBHBIX BJAacTell, HEXenw OBIBIIMX MHHHCTPOB W TJaB TrocyaapcTB. Ha ropuandeckoMm CJEHre Takou
KOHTHHTEHT HMPOHHYHO HMEHYETCS «MENKOH phIOemKoiy. SpuaiiiiuM mpuMepoM 37eCh MOXKET CIYKHUTh MpaKTHKa
MexnyHapoaHoro yrosoBHoro cyna (manee — MYC), koTopblii 3a OoJiee 4yeM JBaAIATHIETHIOW JEATEIbHOCTD,
MIpU3HAJI BUHOBHBIMHU JIMIIb IISITh YEJIOBEK, OTHOCHBIIMXCA CKOpee K MPECTyNHUKaM CpeqHed pyKH (KOHTOJIEe3I[hI
Jly6anra, Karanra, Hraranma, amp-Maxan u3 PecnyOmuku Mamm u OreeH w3 YFaH,Z[LI)Zl. CrpaBeJIMBOCTH  paju
OTMETHM, YTO «KPYITHas ppi0ay B yuie ObBIUX npesnnaeHToB Kerann V. Kennater wm Kot-1’UByapa A. ['0ar6o takxke
npecnenosanack MYC, ogHako OHM ObUIM OTIpaBJiaHbI IO Pe3yJIbTaTaM IPOBEACHHBIX CyIeOHBIX Pa3OMPaTENLCTB.

Brpouem, He Oynmem mucaTh NaHOpamMy MEXIYHapOJHOTO YTOJOBHOTO MNPABOCYIHS HCKIIOYUTEIBHO YEPHBIMHU
yepHunamu. Jlocrarouno npusecty B npumep MTBIO, KoTOpbIi HauMHANICS C paccie0BaHNs IPECTYIUIEHHH ObIBIIETO
HHCTPYKTOpa IO Kapare B mpoBuHIMambHOM Kozapame [I. Tagmua, a 3aBepurmicss mporeccaMd B OTHOIICHUH
C. Munomesn4a, A. I'oroBunsl, P. Mmaguua, P. Kapampkuyaa, P. XapangnHas ¥ MHBIX pyKOBOIWTENEH BBICIIETO YPOBHS.
He 3ps mepssiit [Ipoxkypop MTBIO P.Tonacroyn mobun moBTOpSATH: «MbI 37ech HE Ui TOTO, YTOOBI CYIWUTh
Tam/meﬁ»zz.

Wrak, ecnu 6path 3a Touky orcuera 1945 ron, To 94,7 % ocyxaeHHbIX 1o nmpuroBopy HropaOeprckoro tpubyHana
OBUTH PYKOBOJUTEISIMH BBEICIIETO 3BeHa (MCKiIroueHHe coctaBisier mpomaranauct FO. Lltpetixep). Jdns Toxuiickoro
tpudbynana, MTBIO u MTP stor nokasarens cocrasun 100, 11 u 27,8 % (Bkitoyas ObIBIIETO NpeMbep-MHHHCTPA

8 Smeulers A. Op.cit. P. 237.

" Hropu6eprekuii npouecc: C6. matepuanos. B 8 1. T. 1. C. 106.

? Tlonre K. nenb, Cynetnu Y. Oxoma. A u oennve npecmynnuxu. M. : Dxemo, 2008. C. 368-397.

2 TloapobHee cm.: Ferdinandusse W., Whiting A. Prosecute Little Fish at the ICC // Journal of International Criminal Justice. 2021. Vol. 19. Ne 4.
P. 759-781.

2 Hazan P. Justice in a Time of War. Texas : Texas A & M University Press, 2004. P. 57.
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XK. Kambanny) cootBercTBeHHO™. JI0GombITHO, uTo B MTP M3 IBajuaTé dieHOB PYaHAUNHCKOTO IMPaBUTENbCTBA,
IIPOTUB KOTOPBIX OBUIM BBIABMHYTHl OOBHMHEHHS, ABEHAANATh OBUIM INPHU3HAHBI BUHOBHBIMH, LIECTh OIPaBIaHbI,
B OTHOLICHHH OJHOTO YEIOBEKA OOBHHEHHS OBLIA OTO3BAHBI M CIIE OMH CKDHIBACTCA OT MPABOCYIHSA . BBICOK
MIPOLIEHT OCYKACHHBIX pykoBoauTenel B CrenuansHoM cyae no Creeppa-Jleone (manee — Crnenicyn) — 88,9 %; cpenn
HUX ObUT 1 ObIBIIMH Tpe3uaeHT crpansl Y. Ternop. 1 3To He cirydaitHo, mockonbky B YcraBe Crencyna ckazaHo, 94TO
OH TIOJTHOMOYEH OCYIIECTBIATh CyACOHOE NpecieOBaHWE IIHI, KOTOPBIE HECYT HAaWOOINBIIYI0 OTBETCTBEHHOCTb,
BKIIIOYasl JIUJIEPOB, KOTOPHIE IIPH COBEPIICHUH NPECTYIUICHUH CTABHJIM II0J[ YTPO3y YCTAHOBJICHHUE M OCYIECTBICHHE
MupHOTO Tporiecca B Coeppa-Jleone (ctates 1). B UpesBpuaiiHpix cyneOHBIX mamatax mo KamOomke nBoe m3 Tpex
OCY’)K/IEHHBIX ObUTH OBIBIIMMH IIpeMbep-MuHHcTpamu. Haxonen, B CrenmanpHbIX cyneOHbIX mnanarax o KocoBo
ceifyac CiymaloTcsi OOBHMHEHHWS IIPOTHB OKC-TIPE3UICHTAa HENpH3HaHHOW pecnyOonmukn X. Taum u  dKc-crmkepa
napiamenTa K. Becenu.

Cpenu pykoBoauTeneil cpeHero 3BeHa (Ha4aJbHUKOB CTPYKTYPHBIX NMOApa3AeIeHUN MUHUCTEPCTB, PYKOBOAUTENEH
CMMH, xoMaHIMPOB TaKTHUECKOTo ypoBHs) Ha HiopHOeprckom mporecce Obutn ocyxaenst 5,3 %, na Tokuiickom —
Hu oxsHoro, B MTBIO — 28,4 %, B MTP — OGompme mnonoBuHsbl, a B Cmencyne — 11%*. B UpesBbruaitHbIX
cyneOHbIX manarax no KamOomke monst OCyXKICHHBIX PYKOBOAMTENEH cpemaHero yposHs coctaBuia 33 %. Hecmotps
Ha CTOJIb BBICOKMH MPOLEHT, N0 (aKTy pedb HAET BCEro JHUIIb 00 OJHOM M3 TPEX OCYKACHHBIX — HadaJIbHUKE
TIopeMBI S-21 Kanr Kexk Hey.

Haxkonen, psmoBele HCIIONHUTENN MEXAYHAPOIHBIX mpecTymuieHuit B HropuOepre, Tokxmo, MYC, Cneucyne u
nanatax mo Kambomke BOBce HE MpHBICKAIUCh K OTBeTcTBeHHOCTH, a B MTBIO, MTP u rubpumnom cynme mo
Bocrounomy Tumopy wux mons cocraBuna 45,7, 18 u 35 % COOTBETCTBEHHO?’. DTO OGBACHAETCS TEM, YTO
HiopuOeprckuii u Tokuiickuil TpuOyHanbl M3HAYaJIbHO 3ayMBIBAINCH KaK CY/Abl HaJ BBICIIUMU PYKOBOIUTEISIMHU,
BBEPTHYBIIMMH 4YEJIOBEUECTBO B MNyduHy Bropoil MupoBoil BoitHbl. MVYC neiicTByeT, HcCXoAas U3 MNpHHLUIA
KOMIUIEMEHTapHOCTH, COTJIACHO KOTOPOMY OH JIOTIOJIHSACT HallMOHAJIbHBIE CHCTEMBI YTOJIOBHOTO MpaBocyaus (cTaThs 1
Pumckoro craTtyTa), a OTOMY pSIOBBIE WCIOJHHUTENHN, KaK MPaBHJIO, MOMAJAI0T B CETH HAIMOHAIbHOW DeMumbl.
Kcratu ckazats, mepBoro oosuasieMoro B MYC — T. JIybanry — momkHbI ObUIH CyauTh B KoHro, omHako oH OBLI
mepeqan B laary mon masnmeHmeM xapusMmarwaHoro JI.-M. Oxammo, OwsmBmero Ttorma IIpokypopom MYC u
3aHHTEPECOBAHHOTO B TOM, 4ToObl CyJ HAKOHEI Hayal paccMaTpHMBaTh Jeia 10 cymecTBy> . Uro kacaercs
UpesBbuaifHbIx cyneOHbIX mamat mo Kambomke, To Te, uctparus 330 muminoHoB poimiapoB CIIA u ocynuB Bcero
JMIIb TPOMX 4YeJIOBEeK, IMoKazaiu ce0s HeaddexkTuBHbIM TpuOyHamoM. Heckoybko IM0-WHOMY ObLI OpraHM30BaH
ruOpuHbIil cya no Bocrounomy TuMopy, akKTUBHO HPHUBJIEKABIIMKA K OTBETCTBEHHOCTH PSIIOBBIX HCIIOJIHUTENEH, HO
MOTEPIIEBIINNA HeyAady, KOI/ia peyb IIUIa O «KPYMHOH peIOey», Hampumep, o reHepasie Bupanto, xotoporo Mugone3ns
OTKA3a11ach BBLAATH YLy~

IlepeiinemM Temepb K TOJOBO3PAaCTHBIM M WHBIM XapakTepucTukam. Tak, 99 % Bcex OCYXIECHHBIX OpraHaMu
MEXAYHApOIHOTO YTOJIOBHOTO TPAaBOCYIUsl OBUIM MyXXUYMHAMH. V3BECTHOE WCKIIIOYEHHE COCTABIAIOT JIMIIb BHUIIE-
npesuneHt PecryOnmuku CepOckoit b. [TmaBmuiy — mepBast )KeHIIMHA HA CKaMbe MOJCYINMEIX B ['aare, 1 MUHUCTp 1O
nenaMm cemb M Mosonexu Pyanner I1. Hupamacyxyko, MpUTOBOpeHHas! K TOKH3HEHHOMY 3aKJIIOUEHHIO M CTaBIIas
TIepBOH JKSHIIIMHON, KOTOPOH OBLTH MPEeABsIBICHB 00BUHEHNS B reHonuae. CpetHui BO3pacT MPeCTYMHUKA, MTOTaBIIETo
B OpOMTY MEXAYHapOIHOTO IPaBOCYAMS, HA MOMEHT COBEPIICHHs NpecTyruieHHi coctasiser 40 yer. Ora mmdpa
COBIIaJIaeT, B YACTHOCTH, CO CPEHHM BO3PAaCTOM OOBHHSEMBIX B MEXKIYHApPOMHBIX YrOJOBHBIX TpuOyHamax ad hoc
(MTBIO u MTP). Jluma Gomee crapimiero BO3pacTa, OTHOCHBINHECS K TIOJWTHYECKOW JIIUTE, TPEACTAIN Tepen
HropaGeprckum u Tokuiickum TpuOyHajamu, TA€ CpemHuil Bo3pacT Obul 48 m 57 jeT cOOTBETCTBEHHO. B memom
B MEXIYHapOJHOM YTOJIOBHOM ITPABOCYIHMH ACUCTBYET KOPPEJIILHS, COTIACHO KOTOPOi ueM Oojiee BEICOKOTO YPOBHS
«KITMEHTENa» TOTO WM MHOTO TpHOyHaja, TEM CTaplle CpeAHHi BO3pacT oOBHHsSEMBIX. HampoTwB, caMbIM MOJOABIM
Obu1 17-netHuil OOBHMHSIEMBIH B THOpHAHOM cyae mo Bocrounomy TuMopy, KOTOpOMYy B MOMEHT COBEPIIECHUS
NIPECTYIJIEHUH UCTIONHMIIOCH b 14 net. B pe3ynpraTe oH ObUI NPUTOBOPEH K OJHOMY IOy JIMIIEHHS CBOOOJBI 32
youiicTBo.

B »TOM acmekTe co 3HAUUTENBHBIMU TPYAHOCTSIMHU CTONKHYJCS CHerncys, UMEBHIMH €10 ¢ MHOXECTBOM JA€Tel-
comnnar B Bospacte oT 15 no 18 mer. I'enepanbhsiii cekperaps 1 CoBer bezonmacnoctn OOH naxxe ObUTH BBIHYK/IEHBI

% Smeulers A., Hola B., van den Berg T. Sixty-Five Years of International Criminal Justice: The Facts and Figures // International Criminal Law

Review. 2013. Vol. 13. P. 26.

Idem. Perpetrators of International Crimes. P. 58.

% Ibid. P. 26.

% |bid.

7 labac V. «Ilopoe cepvesnocmuy 6 Pumckom cmamyme MYC || MexayHapoHOe yroIOBHOE PABOCY/IME: COBPEMEHHbIE POGIEMBI / TOJ| Pl
I'. U. Boryma, E. H. Tpuko3s. M. : UITuIIII, 2009. C. 295, 296.

% Smeulers A, Hola B., Berg T. van den. Op.cit. P. 28.
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BBICTYIIUTH C COBMECTHBIM 3asIBJICHHEM, B COOTBETCTBUM C KOTOPBIM, IO HMX MHEHMIO, TaKHX IPECTYITHUKOB
LiesiecooOpa3Ho He IpPUBJIEKAaTh K YrOJIOBHOM OTBETCTBEHHOCTH B mpouenypax Crencyna, a «IIpoIycKaTh) depes
HecyneOHyto Komwuccuio mnpaBasl W NMpUMHUpeHHs, (YHKIMOHHUPYIOLIYIO II0 MPUHIMITY «MpaBla B OOMEH Ha
npaBocynue»”’. B COOTBETCTBHE C HHM IHIIO OCBOGOXKIACTCS OT YTOIOBHOM OTBETCTBEHHOCTH MM MPHIOBAPHBACTCS
K He3HAYHUTEIBHOMY CPOKY, €CIH COIJIACHTCS CBHIETEIBCTBOBATH IIEpell OOIIECTBEHHOH KOMHCCHEH, cocTosmied H3
aBTOPHUTETOB HallUM ¥ IPH3BAHHOW COCTABUTH OOBEKTHBHYIO KapTHHY IIPOH30LICALIETO.

BMmecte ¢ TeM 3TO He CHHMaeT IIONHOCTBIO mpoOiieMy nereif-commar. OHa IO-TIPeXXHEMY aKTyaslbHA
IUISL MEXKIYHApOIHOTO paBocyaus, B 4aCTHOCTH MY C, B KOTOPOM IOCIEAHHUI 0 BpeMEHH OOBHHHTEIBHBIH IIPUTOBOP
6611 BeiHECEH B 2021 rony B oTHOIIEHHH OOoeBHKa yranauiickoi «[ocriopnedt apmuu conporusnenus» /1. Oreena. Kak
W3BECTHO, OH ellle B 9-JIeTHEM Bo3pacTe ObLI MOXMIIEH HPEJICTaBUTEISIMA Ha3BaHHOW BOOPYXEHHOH TPYIITUPOBKH U
MOCTaB/eH [OA pyXkbe". [103TOMy HET HHYEro yAHBHTENHHOTO B TOM, YTO B XOJA€ CyAeGHOro pa3GHpaTelIhCTBa
anBokarsl OTBEHA MBITATKCH AllETIMPOBATh K MIJIOCEPANIO CYAEH, Mpeyiaras HA3HaYUTh €My HaKa3aHHEe 10 OTOBITOMY
noj, crpaxeit (OrseH Haxoauics B TioppMe ¢ 2015 rosa), MoJBEPTHYB €ro BIOCJIEACTBUHM TPAIUIMOHHOMY JUIS €ro
poxuus! putyany Mato Oput i mpe0CTaBHB BO3MOKHOCTB MPOIOIKATE PeaGHINTALHIO ¢ ceMbeil Ha (hepme’’.,

B Takmx cnydasx Tepei OpraHaMH MEXIYHAapOIHOTO YrOJOBHOTO IMPABOCYAWS BCTaeT  JIHJIEMMA!
100 NeHCTBUTENBHO IIepefaBaTh NOJOOHBIC JeNa KOMUCCHSM MpaBAbl M NPUMHPEHUS, JHOO YCTYHaTh CBOIO
IOPUCIOUKIHMIO HAIMOHAJBHBIM CylaM, TJe 3aTeM OHM OyIyT paccMaTpHBAThCS MO MpaBUiIaM FOBEHAIBHOM FOCTHILIVH,
100 CaMOCTOSTENPHO pa3pellath 3TH Jefia N0 JOCTH)KCHUIO OOBHHIEMBIMH BO3pacTa YrOJOBHOH OTBETCTBEHHOCTH
BMYC—c 18 ner mo cratee 26 Pumckoro craryra) mpHu yCIOBHH, UYTO COBEpIIEHHE HMH TpPeCTyIJICHUN
MIPOJIOJIKAIIOCH U TIOCIe HacTyIuieHus 18-1eTHero Bo3paCTa32.

l'oBops 00 ypoBHe 0Opa3oBaHHWs, OTMETHUM, YTO 3JleCh aMIUIMTyJa KpalHe Iupoka: oT Jokropa . ®@panka,
npe3uzeHTa ['epMaHCKoil akaneMuu npaBa, MPUrOBOpeHHOro Ha HropHOeprckoM mporecce K CMEPTHOM Ka3zHH uepe3
MOBEIICHHUE, 0 OE3rpaMOTHBIX KPECThsIH, YbM JeNia pa30oupan THOpuAHBIA cynq 1o Bocrounomy Tumopy.
3HaYNTENbHBIA NPOLEHT HE BIAACIONIMX TPaMOTOM HaONIOAANICS M CPEeIM YYaCTHUKOB IeHOIMIa B PyaHne, oqHako ux
Jena, Kak MpaBuiIo, PacCCMaTPHBAIMCh HA MECTHOM YPOBHE CyIaMH rayaya.

3. Tunonorust MEXIyHaApOIHBIX NPECTYITHUKOB

Bonpoc 0 NTHYHOCTHBIX THUIAX MEXIyHapOJHBIX MPECTYIHUKOB OTHOCHUTCS K YHCIy HAauOOJee CIOXKHBIX, HOCKOJIBKY
HaXOJUTCS Ha CTHIKE COOCTBEHHO NpaBa M ICHXOJIOTHUECKON Hayku. Psx aBropos, npexne Bcero /. B. Onbimancknii,
MOJIXOAAT K €ro pPElIEHHI0 C IPHUBBIYHOW HCCIIEAOBATENBCKON OINTUKOM, yBS3bIBasg TUMBI JIMYHOCTH C TUIAMH
TeMIepaMenTa (XOMepHK, METaHXOIHK i T. 1.)°. OHAKO TaKas KIacCH(UKALHS, BIOJIHE YMECTHAS B IICHXOIOTMYECKO
JUTEpaType, MajJo 4TO MOXKET JaTh IOPUCTY. B TO ke BpeMs MexaHHYecKOe pa3/ieleHHe Ha NMPECTYNHUKOB BBICIIETO,
CpEeIHEro W HM3LIET0 3B€HA TOXKE BO MHOTOM HOCHT YCJIOBHBIM XapaKTep W HE YYHMTHIBAET TEX HEMOBTOPUMBIX YepT
JIMYHOCTH, KOTOPBIE TAIOT HaM BO3MOXKHOCTh YTBEPXkAATh O CYIIECTBOBAHUM OCOOOT0 THUIIA MPECTYITHUKOB, IO CBOEMY
MOBEJICHUIO W HAINPABICHHOCTH JMYHOCTH PE3KO OTIMYAIOIIMXCA OT OCTAJbHBIX INPEACTaBUTEICH KPHUMUHAJIBHOTO
Mupa. Bonpoc BoIpocoB: UMeeEM JIM MBI JIENI0 C HEKMM YHHKAJIBHBIM TUIIAXKOM, BCTPEYAIOIUMCS OTHOCUTEIBHO PEIKO,
HampuMep, TOJIBKO B TIEPEIOMHBIE BIIOXH, WJIM K€ JI000H UeNOBEK, KaK YTBEPXKIAJIOCh BBINIE, MOXET CTaTh
MEXTyHapOJAHBIM IPECTYMTHUKOM?

Maio xT0 3HaeT, uTo emie B 1946 rony, nocne nopaxenus ['epmanuu Bo Bropoit MupoBoii BoilHe, B aMepUKaHCKON
30HE OKKYIalWu OB HNPUHAT CIENHAIbHBINA 3aKOH «O0 OCBOOOXKICHUH OT HAalMOHAI-COLMATN3Ma W MUIIUTAPHU3Ma)
(manee — 3axoH Ne 104). Ha ero ocHoBanmM B KaxJoW QenepanbHONH 3emiie OBIIM CO3JaHbl «MHHHACTEPCTBA
MTOJTUTUYIECKOTO OCBOOOXKACHUS», a B KaXAOM TOpPOJe W OKpyre — CylaeOHble TpHUOYHaIBl ¥ aNe/UISIHOHHBIC
TpuOyHANBI JUIA IepecMoTpa pemieHnil. [Io HOBBIM mpaBMiIaM KaKIBIH HeMell, AOCTHTIIHHN 18-IeTHero Bo3pacrta,
JOJDKEH OBLT 3apeTHCTPHPOBATHCS, 3aMOTHUTH MOAPOOHYI0 OHOrpadMUecKyr0 aHKETy M MPOHTH HPOLUEAYPY MPOBEPKH.
CynebHble TpuOyHANBI Kak pa3 ¥ MPUHUMAIN PEHICHHS O NMPHYUCICHHH 3apETUCTPHPOBABIIUXCSA K OFHOM M3 IISATH
KaTEeropui, ¢ KaXk10W M3 KOTOPBHIX OBUIM CBS3aHBI ONpeJIelICHHbIE 0OpeMeHeHNs: 1) IIaBHbIe BUHOBHBIE; 2) BUHOBHBIE
(aKTUBHCTBI, MMJIMTApUCTHI, U3BJIEKATEIHN NPHOBUIN); 3) HE3HAYUTEIILHO BUHOBHBIC; 4) MOMyTYNKHA U 5) HEBUHOBHBIE.
Pernctpamust Obuta OJHMM M3 YCJIIOBHH BBIJJAuM MNPOJYKTOBBIX KapTOYeK, YTO HE IIPEMHHYJO CKa3aTbCs Ha ee
MaccoBOCTH — M3 17 MIH 4YenoBeK, MPOXMBAaBUIMX B aMEPUKAHCKOM 30He OKkymauumu, K Mawo 1948 roga
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3aperncTpupoBatuck okono 13,2-13.4 mun memues®. DTo mepBas M3 M3BECTHBIX HAM IOMBITOK KAKHM-TO OOPa3OM
YIOPSIIOYNTh OOIIYI0 Maccy JIMI, MOTEHIHMAILHO 3aMEIIaHHBIX B COBEPLICHWH MEXIyHapOJHBIX IPECTYIJICHUMH.
B utore pemeHunsmMH CyJoB N0 JAeHaUM(GUKAUWU TPHU3HAHBI: «IJIaBHBIMH BHHOBHBIMH» — 1,6 ThIC. 4eJoBeK,
«BUHOBHBIMI» W «HE3HAUYHUTEIHFHO BHHOBHBIMI» — 128 ThIC., «momyTunmkamm» — 4827 TbIC., «HEBUHOBHBIMI) —
18,3 Thic., eme Gomee 300 THIC. YeTOBEK OBUTH AMHUCTHPOBAHEI (IIPEKPAIICHBI CyAeOHBIE TIPOLECCHT I IPOd. ).

JloKTpHHANBHBIE MTOIXOABI K 0003HaUeHHOH mpobieme ropazmo mmpe. Tak, ¢panmysckuit yuensrit ©. brox-Jlens
BBIJCISUT MSATHAALATH PA3IUYHBIX THIIOB BHIIMCTOB. lIpH 3TOM JIEHTMOTHBOM €ro HCCIEHOBAHUS SBHJIOCH TO, YTO
(bpaHIy3cKre YHHOBHUKH, OOJBIMHHCTBO KOTOPBHIX 3aKOHYMIIO JiereHmapHyio [lomurexuudeckyro mkoiy (¢p.: Ecole
Polytechnique), 6suti 03a004eHbI B Gombliieit Mepe He MOpaJbHBIMUA TEP3aHUSAMH, & TEM, KaK JIydile CAENATh CBOIO
paboTy B HOBBIX HEOOBIYHBIX YCIOBUSX. B Teopuu mepexoHOro npaBocyusi TAKOE COCTOSTHUE UMEHYETCS CHHIPOMOM
«MocTa uepes pexy Kpait», k guemy Mbl ere BepHeMmcs. FO. DIbcTep BIIEISET TPH OCHOBHBIX THIIA MEXIyHAPOIHBIX
MIPECTYITHUKOB: (haHATUKH (MCKPEHHE BEPYIOILIHE, YTO 3aHUMAIOTCS TPABEAHBIM JIEJIOM); ONIIOPTYHUCTHI (PacuyeTIUBbIE
npodeccCHOHABI, CTPEMSIINECS, HECMOTPSI HU Ha 4YTO, ClIeNIaTh Kapbepy) U KOHPOPMUCTHI (ciiabble, Oe3BOIBHBIC JIIOMH,
PYKOBOJCTBYIOIIHECS MOTHBOM THIA «BCE TAK MOCTYMAIOT — M s Toxke») . ITo muenmio I'. JIeBH, cpely HeMICB,
Y4aCTBOBABIIMX B MACCOBBIX PACCTPE/IAX €BPEEB, YHCIO (PAHATHKOB HE MPEBBIIIANO TIOTOBHHBI ", a 10 MHEHHIO JPYrOro
uccnenoBarensi, M. MaHHa, TakoBeIX Obuto He Oomee 20 %; ocTambHBIC XK€ ACWCTBOBAIH IO CTApOMY HEMEIKOMY
NPUHIKAITY «TIPHKa3 ecTh nprkasy (Hem.: Befehl ist Befehl)®.

CTaHOBHTCS OYEBHIHBIM, YTO HECMOTPSI HA CYLIECTBEHHBIC Pa3INyus, BCEX ITHX JIIO/AEH 00beIMHACT HEUTO ob1iee,
a UMEHHO — CTOMKOCTb M INTyOMHA WCKaKEHHS] HPaBCTBEHHOTO U IPABOBOTO CO3HAHMSI, O3BOJISIONIAS UM COBEpILATh
TAr4aumme NpecTyIIeHNs 0 MeXTyHapoaHoMy npaBy. Kak ckazano B npurosope HiopHOeprckoro TpubyHaia, «0JuH
I'utnep He MOTr BecTH arpeccuBHON BOIHBI. OH HY)KJaJICS B COTPYAHUYECTBE CO CTOPOHBI FOCYIapCTBEHHBIX JesTeNeH,
BOCHHBIX JHJICPOB, AMIUIOMATOB U JENbIOB. M KOTJa OHHM, 3Has O €ro LensiX, Hadajdud COTPYAHHYATh C HHUM, OHH
crenami ceGs Y4aCTHHKAMH TOTO IUIAHA, KOTOPHIA OH co3mam»’’. OJHAKO CTENeHb OTBETCTBGHHOCTH STHX IIOCH,
pasymeeTcs, pa3iudHa. JTO BUIHO JaXe IO KapaTelbHOH nonuTrke camoro MBT, B KOTOpOM Anana3oH BHIHECEHHBIX
IIPUTOBOPOB Kojebalics OT CMEPTHOH Ka3HU A0 ompaBaaHus. CleJoBaTelIbHO, JAXKE CPeau PYKOBOAMTENCH BBICIIETO
YPOBHSI BO3MOXKHAa pasiW4HAsl CTENCHb YYacTHS B MOATOTOBKE M COBEPIICHWH MEXTyHAapOIHBIX INPECTYIUICHUH,
JCTCPMUHUPOBAHHAsI, ITOMHMO IIPOYEro, HE TOJBKO 3aHMMAEMBIM IIOJIO)KEHHEM BHHOBHOTO, HO W €r0 JIMYHBIMA
TICUXO0(HU3HOJIOTHIECKUMH Ka4eCTBAMH.

B pamMkax HacTosIIEro McCleIOBaHMS IpeAsiaracTcs BBIACIATH CIEAYIONIMe Hanboiee 4acTo BCTPEYaeMbIe THITBI
MEXAYHApOIHBIX NPECTYIHUKOB: ITOJUTHK-MaHUITYJISITOP, KEPTBa OOCTOSTENBCTB», OIOPOKPAT, «UEIIOBEK HOJITay,
CaJNCT, U3BJIEKaTeNb NpUObUIN. VICTOpHS 3HAeT SIPKHUX HpeICTaBUTENIeH KaXAO0Tro M3 HUX W B NMPUHIUIE Ha3BaHHBIC
THUIIBI MOYKHO OOHAPYKUTH B JIFOOOM CKOJIbKO-HHOY/Ib 3HAYMMOM BOOpYXEeHHOM KoHpiukTe. [Tpu 3TOM K 10CTOMHCTBaM
npeajgaraeMol KiacCU(pUKaUMK MOXXHO OTHECTH TO, YTO KOKABIA M3 THIIOB COAEPKUT B ceOe OTHOCHUTENBHO
3aKOHYEHHBIH 00pa3 mpectynHuka. IlosToMy B3aMMHBIE IepecedeHus] W JIyONMpoBaHWE MEXIy HHMH BechbMa
OTpaHWYEHBl, B TO BpeMs Kak IIPOBECTH TpPaHb MEXKIY IPEeCTYIHUKOM-ONIIOPTYHHCTOM U TIPECTYIHHKOM-
koH(opmucToM (B TepmuHax 0. DibcTepa) Ha MpakTHKE HE TPEJCTaBIIeTCS BO3MOXKHBIM. BripoueM, 310 OTHIONG HE
O3HAYaeT, YTO NpHBEAEHHAs KiaccuduKkaiys sBiseTcs ncueprsiaromei. Kaxapii Tun BrintovaeTr B ceds Oonee mim
MEHee IUPOKHUH CIEKTP HOATHUIIOB, OTTMCAHNE KOTOPBIX BBIXOIUT 32 PAMKH HACTOSIIETO UCCIIEI0BaHHUS.

Honumux-manunynamop. K xpecromaTuilHbIM oOpas3laM [TaHHOTO THIAa MOXXHO OTHecTH A.I'mtnepa u ero
MIPUCHIEIIHUKOB, B IIEJIOM MIPECTaBUTENCH TOIUTHIECKON SIUTHI, CTOSBIIEH Y HCTOKOB JTIOOOTO pekuMa, TP KOTOPOM
CTaJi BO3MOXKHBI MaccoBble 0e33akoHus. B muTepaType mpeacTaBUTENei 3TOTO THIA eIlle Ha3BIBAIOT «IIPECTYIHBIMU
BIOXHOBHTEsIMI» (aHri.: criminal mastermind)*. Kak npaBmmo, 5T0 TaBbl rOCYZapCTB MM IIOLH, 3aHHMAIOIIHE
BBICOKOE JIOJDKHOCTHOE IMOJIOKEHHWE B TOCYNAapCTBEHHOM ammapare. Bor kak, Hanpumep, oueHmn HropaOeprckmit
TpubyHan poxnp I.['epunra: «[locme ero coOCTBEHHbIX NHpU3HAHUH mepen TpuOyHanoM, NMpU ydeTe IIOJIOKEHUS,
KOTOpO€ OH 3aHWMall, XapaKTepa COBEUIAHWH, Ha KOTOPBIX OH YyYacTBOBAJ, ITyOIMYHBIX pedyeH, KOTOpble OH
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MIPOM3HOCHII, HE MOXET OCTaBaThCS HUKAKOI'O COMHEHMS B TOM, 4TO I'epuMHr ObUI ABMXKYILECH CHIIOW arpeccMBHON
BOMHBI, YCTYIast B 9TOM TObKO ['Hrmepy» ™.

IIcuxonmoruueckuil MopTpeT TAKUX JIMYHOCTEH XapaKTepU3yeTcs KaKIAO0H ClaBbl, YIIOSHHUEM BIACTHIO HAJ JIIOJIbMHU U
CO BpeMEHEeM — JIO0OBBIO K KPAaCHBOM KHM3HH. XapaKTEPHBIM HPUMEPOM 3IECh OISATH-TAKH MOXKET CIIYyXHTh
peiixcmapman 'epuHr ¢ €ro cTpacThi0 K HarpajgaM, paclIMTBIM 30J0TOM MYHIHMPaM, POCKOIIHBIM HOMECTHEM
«Kapuaxamne», Ha3BaHHBIM TaKk B YeCTb MNEPBOH JKCHBI, W T. I. BrpodeM, NpuBBUKH cHOapuTa MOTYT M HE
MIPOSIBUTBHCSA — JIOCTATOYHO BCIIOMHUTH [ 'MTIIEpa ¢ €ro BecbMa aCKeTHYHBIM 00pa3zoM ku3HH. [loaToMy 3TH KadecTBa
SIBIISIFOTCSL OTHOCHTENBHO PAcIpPOCTPAHEHHBIMH, HO OTHIOAb HE OO0s3aTeNbHBIMH. [ J1aBHOE Apyroe — akia BIACTH,
MaHUMYJSTHBHBIA CKIaa JUYHOCTH (10 BblpakeHHIO A. 1. UexoBa, «aecmoThl Bcerga ObUIM WIUTIO3HOHUCTAMU»),
0co00ro poja Xxapu3Ma, — OTTAJIKHBAIOIIAs M IPUBJIEKAIONIast OJJHOBPEMEHHO.

CpaBHuBas J1Be ApKue JTMYHOCTH 31oxu Belimapckoil pecry6nuku — A. I'uTiepa 1 MMUHUCTpa MHOCTPAHHBIX JEN
B. Patenay (youtoro B 1922 roay), C. Xaduep numer: «3aypsAHOCTb B Iape ¢ J0OpPOCOBECTHBIM OTHOIIEHHEM K eIy
MOTYT NPUHECTH MOJUTHKY TMOMYJISPHOCTh; HO MOCJIEOHSs JII0OOBb U HOCHEIHSSI HEHAaBUCTh, OOOXECTBICHHE H
JEMOHHU3AINS TOCTAIOTCSI TOJIBKO HE3aypsITHON JTMIHOCTH; TOMY, KTO HEZOCTIDKUM JUIS MAcCChl, a BBIIIEC OH WM HIXKE
CPEIHETr0 YpOBHS — HE TaK BaXHO... PareHay m ['mriep kak pa3 m ObIIM aHOMAIbHBIMH SIBICHHSAMH, KOTOPBIE IO
KpaifHOCTH BO30OYIIIN (haHTA3MI0 HEMEIIKOW HapOIHON MacChl: OIWH — CBOCH HEOOBATHON KyIbTYpPOH, Ipyroit —
CBOCI HEOOBATHOM TONLTOCTHION .

JIro0OmBITHO, YTO B 3amajHOW JHMTEpaType 3TOT THIl TOAPA3CISACTCS Ha HECKOJIBKO MOATHIIOB: KECTKHH
aBropurapuct (A. [Iunouer), GezxanoctHeiii gukratop (C. XyceiH), Xapu3MaTHYHBIA, HO TIyOOKO JIECTPYKTHBHBIN
mugep (A. Turnep)™. TIpumeuarensHo, YTO 3a4acTyI0 TAKHE JIOAH BEChMa yTHIMTAPHO OTHOCATCS K MOTHTHYECKOMH
uaeosiorun. Y Toro sxe I'mtiiepa GbUIH TOJBKO JBE MO-HACTOAIIEMY BayKHBIC TSI HETO UICH: PAaCIIUPEHUE OKM3HEHHOTO
MIPOCTPAHCTBaY» Il HEMELKOI'o Hapoja IyTeM 3axBaTa HOBBIX 3eMeJIb U JUCKPUMUHAIUSA €BpeeB, Iepepociias 3aTeM
B UX YHHYTO)XeHHE. Bo BceM ocTalbHOM OH ObLI BeCbMa IparMaTHyeH.

«Kepmea obcmoamenvcme». Kak H3BECTHO, OJHUM M3 OOCTOSATENHCTB, HCKIIOYAIOMNX WHIUBHIYAIBHYIO
YTOJIOBHYIO OTBETCTBEHHOCTh IO MEXIYHApOJHOMY IPaBy, BBICTYIIAeT MPUHYXKIeHUE (aHT.: duress). B coorBeTcTBHI
co crareei 31(1)(d) Pumckoro craryra mesHHe, KOTOpPOE MPEIIIOIOXKHUTEIBHO MPEICTABISET cOOOH IPECTyIUICHHUE,
noanajaroniee noj opucaukuuo MY C, sBisieTcs BRIHYKI€HHOM OTBETHOM peakiuei Ha yrpo3y HEMHUHYEMOUW CMEPTH
m00 HEMHHYEMOTO TPHYMHEHHS TSDKKMX TEJNECHBIX MOBPEXICHHH WM IPOJODKCHHS NPUYNHEHUS TaKhX
MOBPEXXJICHUN JII HETO CaMOTo WJIM Ui IPYroro JIMIA, ¥ 3TO JMIO IPUHIMAaeT HeOOXOIUMBIE U pa3yMHbIE MEPHI I
YCTpaHEHUs 3TON yrpo3bl, IPU YCIOBUH, YTO 3TO JIMIIO HE HAMEPEHO NPUYHUHUTH OOJBIINI Bpe, 4eM TOT, KOTOPBII OHO
CTPEMUIIOCH TPEIOTBPATHTh. Takas yrpo3a MOXKET: 1) THOO MCXOMUTh OT APYTHX JIMIL; ii) JIMOO OBITH CO3/aHa APYTUMH
00CTOSITENILCTBAMH, HE 3aBUCSLIMMH OT 3TOTO JIUIIA.

[To-BuamMoOMy, 3TO OCHOBaHHE MPEACTAET OJHUM U3 HauboJiee AUCKYCCHOHHBIX B IOPHINYECKON HayKe U MPaKTHKE.
Tak, He COBCEM IOHSATHO, CYMTATh JIM €r0 IMOJHOCTHIO HCKIIOYAIONIMM YTOJIOBHYIO OTBETCTBEHHOCTh HJIM BCE K€
CMSTYAIOIMUM BHHY 00CTOATENHCTBOM. OCOOEHHO OCTPO 3TOT BONPOC BCTasl B Xoxe paccmorpeHus B MTBIO nema
. OpnemoBHYa, HCTOPUSL KOTOPOTO JaKe CITYyCTSl JIECATHJICTHS TOpakaeT CBOMM TparusmMoMm. Ponausmmiics
B CMEIIAaHHOH cepOCKO-XOPBATCKOM ceMbe, MPOKUBABIINK Ha Tepputopun bocannu J[. DpaeMoBuY ObLUT B HaYaie BOWHEI
1991-1995 romoB MOOWIM30BaH B OOCHHICKYIO apMHUIO, 3aTeM Iepelie] Ha CTOPOHY «XOpBAaTCKOTO BOHCKay, a
3aKOHYMI ee B psjpax apmuu Pecnyomuxu CepOckoil. Takux «HOITyKpPOBOK» OOCHMICKHE CepOBI MOCHUIANN CIYXKHUTh
B 10-ii mTypMOBOii B3BOJ, Mopydass UM caMyr HeOJaroBuaHyw paboty. B wactHoct, 16 uroas 1995 roga B3Bon
MIpaKTUYeCKn 0e3 MepeablIku paccTpenuBai y cena [lmnmia mieHHsIXx MycynbMaH n3 CpeOpeHursl. 3a JeHb ObL1o
yHHUTOXKEHO mpuMepHO 1200 uemoBek™.

Ha cyme H.DOpaeMoBHY MOJHOCTRIO TPH3HAJI CBOIO BHHY, 3aKIIOYWI CHEIKY C OOBHHEHHEM, IIOMOTal
UACHTH(HUINPOBATH TPYIHI U3 3aXOpoHeHni. CBoM JIEHCTBUSL OH OOBSCHSI TEM, YTO BHAYase, KOTAa OH OTKa3aJcs OT
BBINOJIHEHMS] NPHKa3a, €My Jalu MOHATh, YTO B Cllydae HEMOBHHOBEHMS OH JISKET B MOTHIIy BMECTE C JKEPTBaMH.
«MeHs1 3aCTaBWIIM NIPUHATH y4acThe B paccTpesie. MHe NMPUIIIOCh BEIOUpATh MEXAY COOCTBEHHOM JKU3HBIO U KU3HSIMHU
9THX HecuacTHBIX. Eciu OBI s TOTa MOTEpsyI CBOIO XKM3HB, CYb0a 3THX JIfoJel He cTana Obl mHOH. VX cyapOy pemran
KTO-TO, 3aHUMAIOLIHIT Ky/1a GoJiee BHICOKHMIT IOCT, ueM »"C,

daranbHOCTh CUTyalluH, He ocTaBuBIIeH J[. DpaeMoBHdy BBIOOpa (TOYHEE, OCTABHMBIICH JIMIIHL MOPAIBHBIN), OblIa
JIOKa3aHa BHE BCAKOTO COMHeHMA. [103TOMy mpu BBEIHECEHHH NPUTOBOPA MHEHHS CyIeH pa3aeninch. BoIbIINHCTBO

2 Hiopu6eprcxuit mporecc: C6. Matepuanos. B 8 1. T. 8. C. 662.

* Xagmep C. Tan oce. C. 56.
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4 ICTY. Prosecutor v. Drazen Erdemovic. Sentencing Judgement. 5 March 1998. §14.
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NPUIUIO K BBIBOJY, YTO IOJACYAMMBIA 3aCiyKHMBaeT CHHCXOXKIEHHUs, HO HE OCBOOOXKIEHUS OT OTBETCTBEHHOCTH,
MIOCKOJIbKY «IIPUHYXJCHUE HE SIBJISIETCS OCHOBAHHEM, B IOJHOW Mepe OCBOOOXKJAIOLIMM OT OTBETCTBEHHOCTH COJIIATa,
OOBHHSIEMOTO B COBEPUICHHM IPECTYIUICHUS! NMPOTUB YEJIOBEYHOCTH W/WIM BOSHHOTO IPECTYIUICHHUS, CBSI3aHHOTO
¢ yOHMiiCTBOM HEBHHHBIX H}Oﬂeﬁ>>47.

OcraBmmiicss B MeHbIIMHCTBE cyabs A. Kaccese momaran, 9To psgoBBIE CONAATHI M TMOJMUIEUCKHE CIUITKOM
c1abbl, 4TOOBI HE TTOMYMHATHCS IIPHKA3aM, HEHCIOIHEHHE KOTOPBIX MOXKET MOCTABUTH WX JKU3HU moj yrpo3sy. Jlromaw,
MIPUHAUIC)KAINE K CHJIOBBIM CTPYKTypaM, XOTA W NPHUBBIKIN K OOJBLIEMY PHCKY, HEXEIH OOBIYHBIE IpakIaHe, BCE
PaBHO HE 3aIIUIICHBI HACTONBKO, YTOOBI 00€30MacuTh ce0s1 OT BCEX BHAOB HE3aKOHHOTO MOBEACHHS MX HadallbHUKOB.
[TosTOoMy 06GCTOsITENBCTBA TTONOOHOTO POAA JOJDKHBI YUUTHIBATHCS B KOHTEKCTE KaXKIOTO KOHKpeTHoro nena. C sroi
TOYKH 3peHus, no MHeHHro A.Kaccese, MOATUHHBIMM MPECTYMHHUKAMU SBISAIOTCS T€, KTO IO3BOJMI INPOU30ITH
nojo6HoMy B CpeOpeHulie, a He KO3Jbl OTIyIleHus1, kak [[. OpnemoBuy. Ecnu Obl naxke oH moBel ceds Kak repoit u
OTKA3aICS CTPEIIATh, HECKOILKIMH MUHYTAMHE TI03KE OH OBI JIET B 3¢MJIEO PAIOM CO CBOUMHE JKEPTBAMH .,

biopokpam. Korma TroBopAT O TakoM THUIIE MEXIYHApOAHOTO TPECTYMHUKA, TPaJULIMOHHO BCIIOMHHAIOT
A. DiixmaHa, HadaJbHHKAa OTAENA TECTallo, OTBETCTBCHHOIO 3a JIOTUCTHYECKOE, KaK CKasalmu Obl ceifdac,
COIIPOBOXKICHUE «OKOHYATEILHOTO PEIICHNUS eBpeiickoro Bompoca». CKpOMHBIH, HEB3pa4YHBIH, 3aMKAIOIINIICS YETIOBEK.
Kak u Bcskuii mpecTyHUK, HE OYEHb CYACTIUBBIN. X. ApEeHAT mucana, HaCKOJIBKO OOJE3HEHHBIM TSI HETO OBUIO TO,
aro B CC OH ZOCTyRWIcsS muub 10 obepmrypMbandopepa (panr, COOTBETCTBYIONIHH MOATOIKOBHIKY)™. W maxe
nopaxxeHue ['epMaHuM OH BOCTIPHHSUI KaK JIMYHYIO TPareJui0 HE MIOTOMY, YTO CTpaHa, IPayKIaHHHOM KOTOpPOH OH ObLI,
BO BTOpOi1 pa3 B XX Beke Npourpajga MUPOBYIO BOMHY, a IIOTOMY YTO CHCTEMA, KOTOPOW OH TaK PEBHOCTHO CIIy>KHII,
nepecrajia CymecTBoBarh. BoT uto oH 3asBun Ha mpouecce B Mepycanmume B 1961 roxmy: «S1 uyBcTBOBal, 4TO MHE
NPEACTOUT TPYIHAs KHU3Hb, )KU3Hb WHIUBHIYYMa, Y KOTOPOTO HET BOX[I, MHE OOJbllIe HE OT KOro OyJeT Ioyy4atb
yKa3aHus, Ooibllle MHE He OyAyT OTAABaThCsl NMpPUKa3bl U KOMaHJBI, U Ooblle He OyIeT YeTKHX MpeANUCaHUM,
C KOTOPBIMU 51 MOT' OBI CBEpATBHCS, — KOpoue, Mepeao MHOHM Jie)kaja COBEpIIEHHO HEU3BECTHAs M HEMOHATHAs MHE
KH3HBY .

B oOmecTBeHHOM MHEHHHM CWJIBHO 3a0dyXKAEHHE, YTO TaKWe CIYXaKH, KaK INPaBmiIO, OecKOpPBICTHBL. OIHAKO
B HOBEHIIIeH HMCTOpHYECKOW JHTepaType yTBepxkmaercs oOpartHoe. Tak, cmemctBenHsid cyabs Cyma CC K. Mopren
B 1944 rony moOuBajcs yroloBHOTO HpecieJoBaHusA DHXMaHa Ha TOM OCHOBAaHMH, YTO TOT IPHUCBOWJI MaTepHaIbHbIC
LIEHHOCTH, NPHHAIJICKABIINE CTOPTUPOBAHHBIM [0 €ro IpUKa3dy eBpesM (Tak Ha3bIBAEMOE JEN0 O MEMIOYKe
¢ Opunnuantamu). M Tonbko JnmM4HOE 3acTymHuuecTBO HadanbHuka PCXA 3. KanbreHOpyHHepa, udedl oten —
MIOOOMBITHBIN  (paKT — GBI APYKEH C OTIOM DifXMaHa, CIAacio IOCHCAHEr0 OT HEH3OEKHOro MaieHHs .
AHaJIOrH4HBIE 3JI0yMOTPEOICHNUS, TOJIILKO B elle OonblieM Macuitade, AOIMyCKaluCh aJIMUHHUCTpALUe KOHIJIarepe,
B yacTHocTH cympyramu Kox B ByxenBambne, A.T'ernem (3HakombiM Ham 1o ¢uibMy «Cnucok Ilunanepay)
B [ImamoBe M MHOTMMH JpPYyTUMH. OTO OOCTOSTEIHCTBO — TINATENBHO CKpBIBaeéMas, HO BCE PAaBHO OYEBHIHAS
3aMHTEPECOBAHHOCTh B JIMYHOM OOOTalleHWH — HE JaeT HaM BO3MOMKHOCTH  BBIICNUTH OTAEJBHBIH  THII
MIPECTyIHUKA — «(paHaTHKa», K KOTOPOMY, Ka3aJloch ObI, ClielyeT OTHEeCTH 3TuX Joxaeil. [lo Hamemy MHeHHIO,
JIEMOHCTpaTUBHAs IpelaHHOCTh naee (Hanpumep, A. ['eTr; ymep Ha mosbckoM smmadore co cnoBaMu «Xaine ['utiep!»)
BCETa Y)XMBaJlach C HEyCTaHHOW 3a00TOH O coOcTBeHHOW BbIrofe. Kak TyT He BCIIOMHHUTH TOHKOE HAOIIO/IECHHE
muteparypHoro kpuruka A. K. JxuBeneroBa, oTHocsmieecss eme K IlepBoii MupoBOM BoOiHe, O myraromieu
JBOMCTBEHHOCTH HEMEIIKOI'0 HapoJa, B KOTOPOM IepeMeltainck Beprep, «Ioau romry6oro mBeTka», pPOMaHTHKH HE OT
MHPA Cero i BaKXaHaJIHs TPE3BOr0 MEIIAHCTBA .

«Yenosex Oonea». DTOT THI elle UMEHYETCS B JIMTEPAType «IpeJaHHbIM BouHOM» (aHri: devoted warrior).
K mpecTymHuKaM Takoro CKJIaAa TpUHAUIERKAIN IPUTOBOpeHHBIe Ha HiopHOeprckoMm mpormecce K pa3iIHdHBIM
HakasanuaM densamapuian B. Keiitens, renepan A. Mo, rpoccaamupanst 3. Penep u K. Jlennu. Kak npasuio, Takue
oy, OyIoydn BBIIAIOMIMMECS NPOQeccCHOHaNaMH B CBOCH c(epe, MCKpPEeHHE I0JaraloT, YTO CIIyXa Jake CaMOMy
0ecuelOBEYHOMY M3 BCEX PEXKHMMOB, KOIJa-Iu00 CYIIECTBOBABLIMX Ha 3eMJle, OHM TE€M caMbIM ciyxaT Ponxumne.
B ocHOBHOM OHM CBOOOJHBI OT «3KCLECCOB», KOTOpBIE HEPENKO NPHCYIIM JIMYHOCTH OIOpoKpaTta (JaTeHTHOH
KOpPYINIHUH U NpoYero HeOiaroBUIHOTo nosezeHus). Kak mpaBuio, cBOOOIHBI OHM M OT KaKOH-1MOO MaTephaIbHON
3aMHTEPECOBAaHHOCTH B pe3yJIbTaTaX CBOETO TPYAd, a IOTOMY COIHMAIBHBIA NMPECTHX M OOIIECTBEHHOE IPH3HAHHE
3HAYaT I HUX TOpasfo Ooibire, 4eM i psgoBoro oOsBaTens. OHM UCKPEHHE MOJaraloT, 9TO MX paboTa ¥ COCTOWT
B TOM, YTOOBI CITy’KUTH CBOEH CTpaHe, INAEPY WIN KOMAaHANDPY, KAKUMH ObI Te HA OBLIH.

47 Bepe I'. Ipunyunst mexcoynapoonozo y201061020 npaea: yweonuk. O. : enike; M. : TpancJlur, 2011. C. 283.

“ Weigend T. Kill or Be Killed. Another Look at Erdemovic // Journal of international criminal justice. 2012. Vol. 10. Ne 1. P. 1219-1237.
9 Apennr X. bananvrhocms 31a. C. 33.

% Tam arce. C. 31, 32.

' Tlaysp-Iltyzep I'., Bememan JI. Koupad Mopeen: coecmsb ayucmckozo cyowu. M. : Anbnuna HoH-dukis, 2023. C. 179-181.

52 xuseneros A. K. Hemeyxas kynomypa u eotina. M. : U3z, T-Ba Kymuepes u Ko, 1915. C. 1.

86



Kcrarn ckazarb, 10T THI OBUI BechMa pacmpocTpaHeH B ['epmanun Ha pyOexe XIX—XX BekoB M cpenu
rpaXJaHCKUX clyxamux. Spuaiimmii npuMep — MHHUCTp BoopykeHuil Tpersero peiixa A. lllneep, neficTBUTENBHO,
BBIJJAIOLIMICS CHELMANCT cBoero jena. Brpouem, B cimydae co lllneepom, mo Bcelt BUAMMOCTH, HE 00oIUIOCH 0e3
YHOBIETBOpeHHUA NHYHBIX aMmOurmmid. OtBewas B 1979 romy Ha Bompoc >KypHAHCTa, KaK YeJOBEK €ro 3HAHUH H
MHTEJIIEKTa MOT MOHTH B yCiIyxKeHue Hauuctam, Lllmeep otBeTur: «S1 IPOCTO XOTEN OBITh 3HAMEHHTBIM .

Ho Bce-Taku TakuMH JTIOJBMH JBIKET HE JKa’kKAa CIIABBI, @ CTPEMJICHHE K CaMOpeai3aliil — HE3aBUCHMO OT TOTO,
B KaKMX YCIIOBHAX OHO OyIET OCYIIECTBIATHCS. PaHee MBI YIIOMHHAIM O CHHAPOME «MocTa depe3 peky Ksait». Uto
nMeercs B BUIy?

YuraTtensiM cTapliero MOKOJICHHWs HaBEpHJIKA 3HAKOM OJHOMMEHHBIH (GuibM ¢ A. [ MHHecOM B IJ1aBHOW ponu (3a
KOTOpyI0 TOT ObUT ymoctoeH npemun «Ockap»). B Hem moBectByercst 00 aHrimiickom mosikoBHHKe HukonbcoHe,
HomnaBiIeM B rojisl Bropoit MupoBoil BoifHbI B IJIeH K simoHIaM. Ilo Bojie SMOHCKOro KOMaHJOBAaHUS BOCHHOIUICHHBIX
HaNpaBJsIOT Ha CTPOMTENLCTBO MocTa uepe3 peky Kgaif, rne HukonbcoH TpeOyer coOimroneHHss HOpM oOpaliieHus
C BOCHHOIUIEHHBIMH, B LIEJIOM JJOCTOHHOTO 00XO0XKIEHUs ¢ cOOOH M CBOMMH NMOAYMHEHHBIMU. [IBITKM M M31€BaTENbCTBA
HE B COCTOSHHH CIOMHUTH ero. CoBeTCKkuil KHHOKpHTHK B. YTminoB mmcam B cBoeM odepke o repoe A.['mHHeca:
«...TMONKOBHUK HuKONBbCOH (paHaTHUECKH TNpenaH Jelly CBOCH >XH3HM — CIyXKOe B apMHH, BOMHCKOMY JOJTY,
muctuuiiHe. Ero npepaHHOCTH IepepacTaeT B MOIBIKHHYECTBO: OH HE CIIOCOOEH BOOOIIE AyMaTh O cebe, OH He 3HAaeT
HU CTpaxa, HH KoJebaHmii» >,

B utore smoHmel ycrymaioT HHKONBCOHY: IUIEHHHMK IUKTYET CBOM YCJIOBHS TIOpeMIIMKaM... M BOT 3mech
HauuHaeTcs riaBHoe. ['epoil ['mHHeca Bcepbes OepeTcs 3a MOCTPOKY MOCTa, MMEIOLIETO JUIsl €ro IMPOTHBHUKA Ba)XKHOE
CTPAaTCrn4eCKOC 3HAUYCHUC. HukTto He moxer IMOHATH, NOYEMY IMOJKOBHHUK BJAPYTI HAYMHACT CTPOUTH MOCT C TOH e HE
3HAIOUIEH TpaHMIl PEUIMMOCTBIO, ¢ KaKOM IpeXkae OTKa3bIBaICA paboTaTh Ha Bpara. A Al HETO CTPOUTENBCTBO
MOCTa — JIEJIO TOTO JKe€ NPHHIMIA. MOCT HpeBpalaeTcsi AJs HEro B CUMBOJ COOCTBEHHOTO Npog)eccHoHaTM3Ma U
BCCCHIIHA. Pa[[I/I TOpP’KECTBA OTOT'O IMPUHIUIIA OH 3a6I)IBaeT, 4qTo q)aKTI/I‘-IeCKI/I Ha4YHMHaACT pa6OTaTL Ha MO0JIb3Y CBOUX
yrHetatenell. OOHapyXuB, YTO MOCT 3aMHHHPOBAaH aMEPHKAaHCKMMH pa3BedunKaMu, HUKoIBCOH coobmaer 00 3TOM
STIOHIIAM, TIOCTABUB MO YTpO3y caMy OINEpAaIMI0 M XH3HM TPEX MOJAPHIBHUKOB. OcCO3HaBas B MOCIEAHUA MOMEHT
HEOOXOANMOCTD 3aBEPUINTh UM )K€ COPBAHHYIO OIIEpAINIO, MOJKOBHHUK OpocaeTcs K B3pHIBATENIO U IAJacT Ha HETo,
Cpa)XEHHBIH SIMOHCKOW MyJsiedl. B mocneqHnii MOMEHT B €ro riia3ax 3acTBIBAa€T BOIPOC: MOYEMY K€ MATPHOTU3M U
CcaMOOTpeYeHHE YyTh OBUIO HE MPUBEIH €T0 K IIPEAaTeIbCTBY?

[lo HamieMy MHEHHIO, CIIOXHO MpEACTaBUTH OoJiee yAadHyr Metadopy A THIAXa «4YelloBeKa Joira». Poauck
Hons, [Ineep u npyrue Ha MOJBEKa IO3KE, OHU OBl CTaJM MPEYCIEBAIOLINMHU JIIOIbMH B HOBOW JI€MOKPaTHYECKOMN
@PI'. Onnako Bce oHM poauiuch B KoHIe XIX Beka u nmpoxxuim «uimHHbIA XX Bek» kak  cMoriii. Bripouewm, B 1933
TOJy Tepesl HUMH TOXe CTOST BBIOOP. ..

O‘-IeBI/I}:[HO OJHO: BCE€ OHU UMEJIM APKO BBIPAXKECHHOEC YYBCTBO H0JIra M, CKOPEEC BCCTO, HUKOT A OBl HE MpeCTynuiin
3aKOH B «xopoureii ['epmanum». OnHAKO HAIMOHAI-COLMATMCTHYECKUH PEXUM, TIOMHOKEHHBIH Ha ONpe/esICHHbIC
JIMYHbIE aMOWIINH, NPEBPATHII UX M3 «XOPOLIMX» B «IUIOXUX INapHeW». beceabl, KOTOpbIe BEel TIOPEMHBIN NMCUXHATP
I. Tunbept ¢ noacyaumbiME Ha HioprGeprckom mporecce (¢ TeM ke Moiem) CBHIETENbCTBYIOT O TOM, 4TO, Oyaydn
OCBEZIOMJICHBI O 3BEpPCTBAX I'MTJICPOBLEB, 3TH JIOIM 3aKPBIBAIN TJa3a HA NPOMCXOAAIIEE M IPONODKANM, KaK OHU
CUMTAN{, YECTHO BBIIOJNHATH CBOH JONT mepen «parepraHmom» . VIHBIMH CIOBAMH, «IIPEIAHHBIC BOMHBD) CYTh
JIOCTOMHBIE JIFOH, CIIyKalllue HeA0CTONHOM nnee™.

Caducm. D10 HamMeHee NAaTEeTHYSCKMH W Hambojee paclpOoCTPaHEHHBIH M3 BCEX THIIOB MEXIyHApOIHBIX
TPECTYITHUKOB. dakTHyeCcKH HMEHHO K 3TOMY THIIY OTHOCHUTCA NOHABJIAOINAA YacCTb PAITOBBIX HUCIIOJTHUTEIICH
MacCOBBIX 0e33akoHMHU. [ HEro XapakTepHO HETIOCPEICTBEHHOE IPUMEHEHNE HACHIINS, B TOM YHCIIE BOOPYKEHHOTO,
0 OTHOIOEHWIO K CBOUM IKEPTBaM, IMHPOKOE WCIIOJb30BAHHUEC IILITOYHBIX TeXHOJ’IOFHﬁ, HETIOCPCACTBCHHAA
BOBJICUCHHOCTH B O0eBbIe eicTBUS. OHAKO B KaXKIOM BOOPY>KEHHOM KOH()IMKTE 3TOT THIT UMEET CBOM OCOOECHHOCTH.
Benp uctpebnenne eBpeeB B Tperbem peiixe MMeNno ofHY MOAOIUIEKY, a, CKaXXeM, reHouua B PyaHue — coBepiieHHO
Japyryroo. B mocnennem ciydae, HaCKOJIBKO MOKHO CYAMTb, 3aTa€HHAasi ropedb M 3J0CTb XYTY, BBI3BaHHAs UX MEHEE
MIPUBWJIETUPOBAHHBIM MOJIOKEHHEM, HEBO3MO)KHOCTBIO POHUKHYTH B UCTEOIHMIIMEHT, TPaIUIMOHHO KOHTPOJINPYEMBIH
TYTCH, CTUMYJIMPOBAIN AESATEIHHOCTD, HAIIPABJICHHYIO HA pa3pylICHHE «IIEPEropoJIOK», a 3aTeM, 10Cie JUIUTEIbHBIX H
6eCHHO)IHBIX TIOIIBITOK ]106I/ITBC${ ycnexa, 3TH YyBCTBA IMOPOJUIIM HEHABUCTHh YK€ K CaMHUM TYTCH, IMPECBPATHBIIUCH
B MOIIHBIN CTUMYJ OCYIIECTBICHHS TeHoluaa. OIUH U3 OCYXISHHBIX XYTy TMO3JHee Mpu3HaBaics: «B cyxolt ce3oH

% Karstedt S. “I Would Prefer to Be Famous”: Comparative Perspectives on the Reentry of War Criminals Sentenced at Nuremberg and

the Hague // International Criminal Justice Review. 2018. Vol. 28. P. 372.

VrunoB B. Anex F'unnec Il Axrepsi 3apy6esxnoro kuso : ¢6. M. : UckyccrBo, 1966. C. 66.
Tun6ept I'. Hiopnbepackuii onesnux / iep. ¢ anri. A. Ytkuna. M. : Beue, 2012. C. 216, 217.
% Smeulers A. Op.cit. P. 253.
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Kbl MaJICHBKUH CIIBIIIMT OT B3POCHbBIX, YTO TYTCH 3arpadacTaiy CIMIIKOM MHOTO 3€MJIM M YTO HYXHO OT HHUX
n30aBUTHCs, 4TOOBI TMOOeanTh OemHOCTh. IloTOM, ecnm ypokail XOpoll, 3TH ClloBa 3a0BIBAlOTCS, HO IOJCITYTHO
y peGeHKa 3aIIeuaT/ieBaeTCs 3TO HEIOBOIECTBOY .

Takum 00pa3oMm, CaAUCT — 3TO TUMHWYHBIA MEXIYyHAapOJHBIH HMPECTYNHHK HU3IIETO YPOBHS; pajuKall, HEPEAKO
OTYASBIIUICS U O3J00JICHHBIH, a TIOTOMY TEPSIOMINI YeIOBEUSCKUil 00JIHK M0 Mepe COBEPIICHUS NpecTyIuieHni. s
MIPEACTaBUTENECH ITOTO THUINA XapaKTEPHBI Pa3lIMYHBIC IICUXWYECKHE [CBHAINH, CBSI3aHHBIE C HEMOCPEICTBEHHBIM
MIPUMEHEHNEM HACHJIMS, B TOM YHCIIE CeKcyalnbHOro. Kak mpaBmio, Takue oW 00NamaloT BECbMa 3KIEKTHYHBIM
MOJIUTHYECKUM CO3HAHHEM, B KOTOPOM Y)KHUBAIOTCSl NPOTHBOIIOJIOXKHBIE LIEHHOCTHBIE OpHeHTaruu. Kpome Toro,
MIPECTYITHUKK TaKOTO THIIA BCErJia CTaparoTCs MepcOHU(UIIMPOBATh CBOIO HEHABUCTH — OYIb TO €BPEH, TYTCH H T. [I.,
K 4eMy-TOo HauboJjiee JOCTymHOMY Uis Bepudukanmy Ha 6a3e cOOCTBEHHOTO OIBITAa M BMECTE C TEM BOIUIOLIAIOIIEMY
B KOHIIEHTPUPOBAaHHOM BHJI€ OCHOBHBIE HEJOCTATKH OKpPY>KaIOLIeH NeHCTBUTEIbHOCTH.

ITomyepkHeM, 4TO PsIIOBBIC UCHOTHUTENH, B OTJIMYME OT JIPYTHX TUIIOB MEXKIYHApPOJIHBIX MPECTYIMHUKOB, — Yalle
BCEro HeyAaYHUKU. Brinatomuiics dpanmysckuii mucarens XK. ['eeHo, aBTop «/lHEBHHKA TEMHBIX JIET», TaK OIHCHIBAET
YYaCTHUKOB «IaTPUOTUYECKOM aKIMU», OPraHW30BaHHOM MpPENCTaBUTEISIMM aAMHUHHMCTpanuu Bumm: «MecTHbIi
(apmaneBT, KOTOPBIH 3a MOCIEIHNE 1BA TOIa MBITAETCS B3STh PEBAHIN 3a TO, YTO paHee HUKOTAA HE UMEI KaKkoil OBl TO
HU OBIIO BIACTH, LIKOJNBHBIA Y4YHWTENb, OOSMIMHCS MOTEpSTh paboTy, MpecTapenslii wieH PaaukanbHON mapTwwy,
cMepTenbHO oOmneBIIMiics Ha BnacTu Tperbeil pecryOnmku 3a TO, YTO T€ HE YIOCTOMIHM ero opxaeHa [loueTrHoro
JerHoHa. .. »">.

ITopasutensHOo, HO B OTHOILIEHWUH PSAJOBBIX HCIONHUTENEH cyaeOHas NpakTHKa BCETJa XapaKTepHu30Bajach
HEOJHOPOAHOCTBIO, OOYCIOBICHHON MHOTOYMCICHHOCTBIO IIPECTYIIHUKOB JAaHHOTO THMA U OrpaHMYCHHBIMU
BO3MOXHOCTSIMU II€HUTEHIUMApHOU cuctembl. Hampumep, B aMEpUKaHCKOW 30HE OKKyIALMU BCE, KTO BCTYIAl
B HCJAII mocne 1 mas 1937 roma, aBTOMaTH4eCKH MEPEBOAMINCH B Pa3psll «BHHOBHBIX» MO 3akoHy Ne 104.
B OpuraHckoii 30He OKKyNanuu He0OX0JMMOCTh MOKMHYTh TOCYIapPCTBEHHYIO CIIY)KO0Y pacipoCTpaHsIach Ha BCEX, KTO
Berymmn B HCJIAIL, CA wmu CII mo 1 ampens 1933 roga (Tak Ha3siBaeMBble cTapble 00iIbI). Bo dpaniysckoit 30He
OKKYIallny TOR00HbIE KPUTEPHH BOBCE OTCyTCcTBOBaIWM. B HopBermm coTpyaHHMYECTBO ¢ KBHCIMHIOBLAMH BIIEKIIO
Oonee TSKKOE HaKa3aHUE, €CIH OCYIIECTBILUIOCH Ha Oojee IMO3JHEM 3Tane OKKyNanud. AHAIOTHYHBIM 00pa3oM BO
@paHIMKA COTPYIHUYECTBO C PEXMMOM BHIIM MOTJIO HE Bl€Yb OTBETCTBEHHOCTH, €CIHM HMMEIO MECTO IO HOSIOps
1942 roja, 0IHAKO 3TO He PACIPOCTPAHSIIOCH HA SITH30/IbI COTPYAHHYECTBA, MMEBILHE MECTO [TO3KE™ .

H3zenexamensy npubviau. IlpobaeMbl reHe3nMca W YTOJOBHON OTBETCTBEHHOCTH 3TOTO THIA MEXIYHApOIHOIO
MPECTYIMHUKA, K KOTOPOMY OTHOCATCA NPEACTABUTEIIN JCIOBBIX KPYTOB, ObLTH MIpOoaHAJIM3UPOBAHLI HAMU B OTACJIBHOM
HcCIIeoBaHIK®..

3akaroueHne

N35105k€HHOE MO3BOJISAET IPUITH K CIEAYIOLIUM BbIBOJAM:

1. HeCMOTpS[ Ha HCO6X0)II/IMOCTI) pyu  ONpCACIICHNU MEPbI HaKas3aHWsd IMPUHUMATbL BO BHHUMAHUC JIMYHOCTH
OCYXJICHHOTO, MCCIICIOBaHHE ITIOCICAHEH elle He IMOJyYMJIO JOJDKHOTO OCBEIICHUS B OTCUYCCTBCHHOW IOPHIMYECKON
Hayke. [loMUMO TIpoUero, 3To CBSA3aHO C OTCYTCTBHEM B apCeHaJIe HAIIeH JOKTPUHBI CAMOTO TTOHSITHS «MEXTyHAPOIHAS
KPUMHHOIIOTHS» KaK 0COOOT0 HalpaBlICHHS HAyYHBIX HCCIICAOBAHHMA, HAXOJIIIETOCS Ha CTHIKC KPUMHHOJIOTHU H
MEXAYHAapOJHOTO IIpaBa, B (OKyce KOTOpOro ObuIM OBl HPOOJIEMBI MEXIYHAPOAHOW NPECTYIHOCTH, JHUYHOCTH
BUHOBHBIX H T. 1.

2. Ilpu paccrnenoBaHUU MEXIYHAPOIHBIX MPECTYIUICHHH HEOOXOIMMO YIUTHIBATh, YTO OHU CYIIECTBYIOT HE CaMU
10 ce6e, M30JIMPOBAHHO, KaK C€IWHWYHBIC TMPECTYNHBIEC AKThI, 4 IMOYTU BCETAa BIHCBIBAIOTCA W IPOUCTCKAIOT U3
OTIPE/ICIIEHHOTO CONMANBHOTO KOHTEKCTa — BOOPYKEHHOTO KOH(IINKTA, TPaXKIAHCKOW BOMHBI, «ITHUUECKUX YHCTOK» U
T. ., JOPMUPYIOIIETO B 00IIecTBe aTMochepy «CUcTeMHOl Oe3HakazaHHOCTH». Kak clieZicTBHe, B COBEPIIEHHE TaKUX
NIPECTYIUICHUI BOBJIEKAIOTCS OrPOMHBIE Macchl JOAel. B cBOo odepenb, NOCTUIHYTBIM YpOBEHb pa3BUTHS
MEXXAYHapOJHOTO YrOJIOBHOTO IpaBa TpeOyeT NpH OLEHKE BHHOBHBIX JEHCTBHH MNOJCYIUMOTO pasTpaHUYCHHS
pasMuHbIX (GOPM HMHIMBHIYAIFHOH W KOMaHIHOW OTBETCTBEHHOCTH, KOTOPOE OIATH-TAKH HEMBICIMMO Oe3 aHamu3a

S lur. mo: Jasuz D. Vkas. cou. C. 966.

% Elster J. Op.cit. P. 142,

% |bid. P. 157. B 3T0ii CBSI3M OTMETHM, YTO B HOs10pe 1942 rona no npukasy npembep-munucTpa I1. Jlaans B Ilapmke ¢ nenbio genopranun ObUIO
3azepkaHo 13 ThiC. eBpeeB (U3 HUX 4 ThIC. — IeTH). bonbiyro 4acTe apecToBaHHBIX pa3MECTHIIN HA 3UMHeM Benoapome (bp.: Vel d’Hiv), kyna
napmkxaHe 00BIYHO ITPHe3KaH Paau OTIMYHOro KaTka. Bee onn norubmm. Brocnencteuu 06 9Toi Tpareaun ObUT CHAT XyIOXKECTBEHHBIH (HHITEM
«Mecbe Knsiin» ¢ A. JlesToHOM B TJIaBHOH poJiy.

Cwm.: EBceeB A. I1. busnec u medxcoynapootoe y2on068Hoe npasocyoue: 360a0yus ezaumoomuouienuii // Mexmgynapoxnsoe npasocyznue. 2022. Ne 3
(43). C. 96-116.
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TOr0, KaKoBa OblIa €ro IIaHUpyeMasi U peaibHasi poJib B OCYIIECTBICHUH IPECTYITHOI'O 3aMbICIIa, KAKUMH MOTHBaMH OH
PYKOBOJCTBOBAICA U T. 1.

3. B pabote mpeanaraercs BBLACNATH LIECTh THUIOB MEXKAYHAPOIHBIX IPECTYITHUKOB: MOJMTHK-MaHHITYJSTOP;
«OKepTBa OOCTOSATENBCTBY; OIOPOKPAT; «UEIOBEK ZOJITa»; CaAUCT; U3BJIEKaTeIb MpuObH. IloMuMo 3TOTO, B MpaKTHKE
MEXIYHApPOIHBIX YTONOBHBIX CYIOB M TPHOYHAJIOB paclpOCTpaHEHA Tpajalus NPECTYNHUKOB Ha OTHOCSIIHNXCS
K BBICIIEMY, CPEAHEMY WM HU3LIEMY 3BEHY.

4. Tlo Bceit BUIMMOCTH, Yalle BCETO MEKAYHAPOIHBIE NMPECTYIUICHHUS, OCOOCHHO Ha CPEAHEM W HHU3IIEM ypOBHE,
COBEPIIAIOTCS JIOJbMH C OIPENCICHHBIMHU JIe(EKTaMH HPAaBCTBEHHOTO U IPABOBOTO CO3HAHUS, TJIABHBIM M3 KOTOPBIX
sBisiercst KoHpopmusM. IlocienHuil TpaaMIMOHHO ONpeNeNseTcsl KaKk MEXaHHYeCKOe NPHCOCAMHEHUE K IO3HMLUH
aBTOpUTETa WM OOJIBIIMHCTBA B OTCYTCTBHE JIMYHOW YOEKIEHHOCTH B IPABWIBHOCTH TakoBoW. [IpoGiema
OCJIOKHSIETCS €IlIe ¥ TEM, YTO OIpeIeNICHHAs CTeleHb KOH(GOPMHOCTH MPHCYIIA BCEM JIFOSIM; 0ojiee TOro, KOHPOPMHU3M
He ucye3aeT HOJIHOCTBIO, 1aXKe €CIIM OH OCO3HAETCS, U ecIU ¢ HUM Ooprorcs. OJHAKO B CIy4ae MacCOBOTO COBEPIICHUS
MEXAYHApOAHBIX MNPECTYIJICHUH OH MpUOOpeTaeT OCOoOBIH XapakTep, CTAHOBSCH CBOEOOPAa3HOM IMCHXOJIOTHYECKON
MIPEATIOCHIIKOI TOTOBHOCTH HHANBU/A K YIACTHIO MM, TI0 KpalHEH Mepe, K MOITyCTUTENBCTBY MAaCCOBBIM O€33aKOHHAM.

5. BmecTe ¢ TeM aKTHBHOCTbh JTMYHOCTH MPOSBISIET ceOsl HE TOJIBKO B HEHUTPAIbHON, HO M B IPOTHBOACHCTBYIOMIEH
CUTyalliH, CTaBAIIeH WHIWBHAA B JpaMaTHYecKoe COCTOsHHME BbIOOpa. Tem He MeHee TMpakTHKa OpraHoOB
MEXAYHApPOIHOTO YTOJIOBHOTO NMPABOCYAMS CBUAETEIBCTBYET O TOM, YTO IOJABIIAIOMIAS YaCTh MOACYAMMBIX 00sanana
JOCTaTOYHO BBICOKOH MH()OPMHPOBAHHOCTHIO O BO3MOXHBIX BPEIHBIX ITOCIEICTBUSIX CBOMX JICHCTBHH, UMEs BECbMa
LIMPOKYI0 cBOOORY ycMOTpeHHs. U TOJBKO B PelKUX CIydyasX MOACYIUMBIN HaXOAWICA MOJA BIMSAHUEM HPUHYXKICHUS,
CJIEICTBHEM KOTOPOT'O CTaJI0 COBEPILEHUE UM BOCHHBIX MPECTYIUICHUI. DTO ONpPOBEPraeT MUPOKO PACIPOCTPAHEHHYIO
TOYKY 3pEHHS O MEXJIYHapOAHBIX IPECTYNHUKaX, B YAaCTHOCTH HU3IIETO 3BEHA, KaK O JIOJAX, KOTOpBIE HE OBLIH
B JIOCTaTOYHON Mepe OCBEJIOMIICHBI O MOJOIUIEKE COOCTBEHHBIX ICHCTBMH WM HaXOAWINCHh B IUIEHY MAacCOBBIX
CTepEOTHUIIOB, HAaBSI3aHHBIX TOCYJapCTBEHHOI mpomaranmoil. IIpaBuibHee TOBOPUTH O TOM, YTO B COBPEMEHHBIX
peanusax HWHPOPMAIMOHHOTO OOIIECTBA JHIO B COCTOSHMM HANTH JOCTOBEPHYIO WH(OPMANUIO O MPOUCXOSIIEM
B MHpE, a MOTOMY CCBhIJIKA Ha HEOCBEIOMIICHHOCTH Y)K€ HE MOXKET PaccCMaTpPUBATHCSI B KadeCTBE OOCTOSTEIHCTBA,
CMSTYAIOIIETO BUHY.

THE PERSONALITY OF INTERNATIONAL CRIMINAL (ON MATERIALS OF
NUREMBERG AND OTHER JUDICIAL PROCEEDINGYS)
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Abstract

The article considers the personality of an international criminal as a complex category. Based on modern achievements in legal science, the author
comes to the conclusion that this phenomenon should be studied not only from the standpoint of international law itself, but also from related legal
disciplines: criminology, legal psychology, sociology of law, and others. Consideration of the problem under study is also impossible without
referring to another complex phenomenon — system criminality, which is traditionally understood as the practice of committing mass lawlessness as
part of a policy supported or directly implemented by the state. The essence of such a regime is the need to obey orders that run counter to modern
civilized regulation. It is stated that when committing mass lawlessness, there is a specific combination of the personality of the offender and the
criminal situation associated, as a rule, with an armed conflict, illustrated by the thesis of "ordinary people within extraordinary circumstances". As
a consequence, this gives rise to a situation of moral choice in which potential violators of the norms of the international community find themselves.
The following types of international criminals are distinguished: a manipulative politician, a "victim of circumstances", a bureaucrat, a "man of duty",
a sadist, a profiteer. The article presents some personal characteristics of persons who have committed crimes under international law, in particular,
socio-demographic, professional and others. The author comes to the conclusion that despite the fact that taking into account the identity of
the offender when sentencing is a normative requirement enshrined in the statutes of organs of the international criminal justice, the scientific
development of this phenomenon has not yet reached a level adequate to its significance. In general, the data obtained allow us to state that most often
international crimes, especially at the middle and grassroots levels, are committed by people with certain defects in moral and legal consciousness,
the main of which is conformism. Moreover, in the case of mass crimes, it acquires a special character, becoming a kind of psychological prerequisite
for the individual's readiness to participate or condone mass lawlessness. It is stated that the current level of informatization of society renders
untenable the reference to the ignorance of the subject regarding the commission of international crimes by the side of the conflict with which he
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identifies himself. The paper makes a final conclusion about the need to form a special field of knowledge located at the intersection of international
law and criminology — supranational criminology.

Keywords

personality of criminal, international criminal justice, Nuremberg trial 1945-1946, international criminal tribunals ad hoc, system criminality,
typology of international criminals
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KOMMEHTAPHI | COMMENTARY

YKPAUHA ITIPOTHUB POCCHUMN: KOMMEHTAPHI K OITPEJIEJIEHAIO
MEKAYHAPOJAHOI'O CYJA Ob OBECIIEYUTEJIBHBIX MEPAX
OT 16 MAPTA 2022 'OJA

[MMMEHOBA C. JI.

MumenoBa Codbsi IMUTpHEBHA — KaHIHIAT IOPUIMYECKAX HAYK, ACCHCTEHT Kadeapsl
MEXIYHApOIHOro Ipasa opuandeckoro dakynsrera MI'Y um. M.B. JlomonocoBa, Mocksa,
Poccus, sofia.pimenova@inbox.ru.

Jnsi umtupoBanmsi: Ilumenoa C. JI. VYkpamna npotuB Poccum: KoMMmeHTapHit
K ONpeAeNeHni0  MexXIyHapoaHOro cyga o0 oOecHeduTeNnbHBIX Mepax oT 16 Mapra
2022 roma // XKypuan BHID no mexnaynapomHomy mpaBy (HSE University Journal of
International Law). 2023. Ne 1. C. 92-98.

AnHoTtaus

IMocnennue nBa NecATUIETHS NMPAKTUYECKH BCE CHOPHI, IepeaBaeMble rocylapcTBaMu B MeXTyHapOIHBIN CyH, CONMPOBOXKAAIOTCS XOJaTalCTBAMU
O IPHHATHH OOECIEUUTENBHBIX Mep. DTO IO3BOJSIET 3asBHTEIAM YK€ Ha HAa4aJbHON CTAJUHM PACCMOTPEHHS CIIOpa IIPEIBApHTENHHO OLEHHTH
orHoueHue Cyzia K BbIIBUHYTHIM apryMEHTaM B I0JIb3y HPH3HAHMS IOPHCAMKINHU II0 CIIOPY H K 3asIBICHHBIM TPeOOBaHUAM 110 cymiecTBy. CTOPOHBI
HCIONB3YIOT TakHue pa3paboTaHHble MexIyHapOIHBIM CyIOM KPHTEPUH Ul NMPHHATHS OOECIevMTeNnbHBIX Mep, Kak ycraHoBieHue prima facie
IOPHCIMKINK Y MPaBIONOJ00HOr0 HaJIN4Ms IPaB, O HAPYIICHUH KOTOPBIX MAET pedb B Crope. B 3TOM OTHOLICHHWH HE CTal HCKIIOYCHHEM U CIIOp
Mexay YkpauHod u Poccueit, B pamkax koroporo Cya CTOJNKHYJICS ¢ HEOOXOIMMOCTBIO OLCHUTH «KPEATUBHBIE» IOPUANYECKHE apryMEHTHI,
BBIIBUHYTbIE YKPAaUHOW JUIl MHULIMUPOBAHUS CylneOHOro pazouparenbcTBa. B cratbe paccmarpuBaercs noaxos Cyna K MCCIIEI0BAHUIO KPUTEPHEB
JUIsL IPUMEHEHHST 00ECIICUUTENIBHBIX MEp 110 XOAATalCTBY YKPaWHbl MU OTMEYAIOTCS MOMEHTHI, KOTOpbIE BbI3Bany cropsl BHyTpHu Cyna M mpuBenn
K TOSIBJIEHUIO O0COOBIX MHEHWH psifa cyjeil. Peub B mepByro odepeib MAET O KPUTEPHH NPaBIONOA00HOro Hanvuus npas (auri.: plausibility test),
KOTOPBIi aKTUBHO KPUTHKYeTCS B HAydHOH IHTepaType W B OCOOBIX MHEHHSAX cymed MexIyHapomHOro cyaa 3a IBYCMBICICHHOCTh H
HeomnpeneneHHocTh. OfHAaKo, KaKk II0Ka3aHO B CTaThe, MMEHHO HEOIPEIENeHHOCTh I03BOJMWIA OONBIIMHCTBY cymed Cyma B HTOre IpH3HATH
BEITIOJIHEHHE DTOTO KPUTEpHsS B JAHHOM Jelie: CYyIbH ONpPENeMIN, YTO BEITEKarollee M3 TekcTa KOHBEHIMH O INpEeayNpekACHHH I'eHOIuAa |
HaKa3aHUM 3a HEro IpaBO YKpaWHBI HE CTAHOBHTHCS OOBEKTOM BOCHHBIX NEHCTBHII CO CTOPOHBI TPETHEro TOCYNapcTBa C IENbI0 IPEIOTBPALICHUS]
I HaKa3aHWs 3a COBEpIICHHWE T'eHOLWIA SBIIETCS INpaBRononoOHBIM. Xon paccyxaeHnii Cyzma IO3BOJSIET HPEIINONOKUTH, YTO BOIPOCHI
TosNKoBaHMs 3To KoHBeHmmu B coBokynmHocTH ¢ HopMamu YcraBa OOH ¥ OOBIMHOrO MEXIYHapORHOTO IIpaBa, PErYIMPYIONIMMH BOIPOCHI
MPUMEHEHHs CHIIBI, OyayT 0OCTOATEIRHO paccMOTpeHbl B pemreHnn Cyda mo cymiecTBy cropa. Kpome Toro, B cTaThe OTMEYAeTCsi, YTO JOBOJIBI,
HPHUBEICHHbIC YKPAaHHOH B Leisix obecrneynTs ropucankimio Cyna B JaHHOM Jiene U 000CHOBaTh HEOOXOANMOCTh MPHUHSTHS 00ECTICYUTENBHBIX Mep,
BBI3BAIM B aKaJAEMHYECKOM COOOIIECTBE AMUCKYCCHIO O JOMYCTHMOCTH apryMEHTOB, OalaHCHPYIONIIMX Ha TPaHH 3/I0YNOTPEOICHHUS 3asBHTENEM
CBOMMHU MPOLECCYaTbHBIMU IIPABAMH.

KiroueBkie ciioBa

MexayHapoaHbIH CyZA, MEXKAyHapoaHOe IpaBocydue, oOecreunTenbHble Mepbl, KoHBeHIMS O NpeaynpexJeHHU NPEeCTyIUIeHHs TeHonuaa M
HaKa3aHUM 33 HEro, IPHMEHEHHE CHIIbI

16 mapra 2022 toma Mexaynapoxusiii Cyrx' (manee — Cya) GONBIIMHCTBOM TONOCOB BBIHEC OMPEIEICHHE
0 MPHUHATHH OGECIICUNTENBLHEIX Mep B Aele Yikpauna npomus Poccuu’, a urectepo cyseil BHIPAsHIN B IEKIAPALHIX
MIOJTHOE WJIM YacTHYHOE Hecorjacue c aprymMeHTaMu W BeiBogamMu Cyma. OrmpeneneHue BBI3BAIO OXHBICHHYIO
JMCKYCCHIO B aKaJIeMUYeCKOM COOOINECTBE: TaK, HCCIEJOBATENM OTMEYalIH, YTO JAHHOE peIICHHE ITOMCTHHE
UCKJIIOYNTEIHHO BO MHOTHX OTHOLICHHUSX, HO OCOOEHHO — B OTHOIICHHWH «KPEATHBHBIX» FOPHIMUECKHX apTyMEHTOB,
BBUIBMHYTHIX YKPaHHOH Ul HHHIMHPOBAHHMS CyneOHOro pasGuparenbctBa’. HecMOTpS Ha TO 9TO C MOMEHTA
BBIHECEHHsI OTPEJIeNICHNs TPOIIIO yXKe OOJbIIe To/1a, OHO MO-TIPEKHEMY COXPaHSET CBOIO aKTYaIbHOCTb, IOCKOJIBKY
oTpaxkaeT CyTb W Macmrad mpobiem, ¢ KOTOpbIMH crojkHercst Cya INpH BBIHECEHHMHM B OyAylleM peleHuil 110
IOPUCIUKITNH B JAHHOM CIIOPE U 110 CYIIECTBY TpeOOBaHMMH, 3asIBICHHBIX YKPAaWHOM.

Omnpenenenne ObUTO MPHUHATO B paMKax CIOpa, MHUNMHUPOBAaHHOTO B MexayHaponHoM Cyne YKpamHOH NpOTHB
Poccwuiickoit @enepanun 26 despans 2022 ronaa, Kacaromerocsi TOJIKOBaHUS, PUMEHEHHUS ¥ BhITIOTHEHUS KOHBEHIINN

Mexnaynapoausiit Cyn — International Court of Justice (ICJ).

ICJ. Allegations of Genocide under the Convention on the Prevention and Punishment of the Crime of Genocide (Ukraine v. Russian Federation).
Order of 16 March 2022. P.2. Para. 4. URL: https://www.icj-cij.org/public/files/case-related/182/182-20220316-ORD-01-00-EN.pdf (mara
ob6pamenns: 19.01.2023).

Wouschka S., Hoffberger-Pippan E. Of Legal Creativity and Plausibility of Rights: The ICJ’s Order on Provisional Measures in Ukraine v. Russia
/I Volkerrechtsblog, 04.04.2022. URL: https://voelkerrechtsblog.org/the-icjs-order-on-provisional-measures-in-ukraine-v-russia/  (gata
obpamenust: 22.01.2023).
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1948 roma o mpenynpexIeHUM NPECTYIUIEHHs I'€HOLMJIa M HakazaHuW 3a Hero (nanee — KoHBeHLUMS O reHouuze).
B 3asBnenun Ykpauna npocuia CyJ, TOMHUMO BCETO IIPOYEro, NPU3HATH, YTO C €€ CTOPOHBI Ha TeppUTOpuUsiX JloHenKon
u JIyrauckoil o6nacTeil He GBUIO COBEPIIGHO aKTOB reHomuaa® m uro Poccus He BIpaBe B KayecTBE ONpaBIaHHUs
MIPOBOAMMOM €10 CIELUAJIbHONM BOEHHOM oOllepaluM ccbulaThesi Ha cTatbio | KoHBeHUuu o reHouupae, Kotopas
TpeIyCMaTpHBAaeT OBA3aHHOCTh TOCYHAPCTB — yJaCTHHKOB KOHBEHIMH MPEIOTBPAIIATh TEHOLHMA . 3a BTOPHIM
ITyHKTOM CKpBIBaeTcsi Oosee oOmias mpodiema MOKTPHHAIBHOTO TOJIKA, @ MMEHHO: IIOJpa3yMeBacT JH CTaThsl |
KoHBeHIMM 0 TeHOIMIE MpPaBO TOCYAApCTB HA HCIIOIb30BAaHWE BOCHHOW CHIIBI JUIS TOTO, YTOOBI IIPEAOTBPATHTH
TEHOLIUJ B IPYTrOM rocynapcrse. VIHBIME CI0OBaMU, pedb IIIa O BO3MOKHOCTH IIPUMEHEHHSI CHIIBI 3a IIpeAeIaMu Y cTaBa
OOH, xoTopslif pa3pemiaeT ee HCHIOAb30BaHME ToNbko mo pemeHno CoBera be3omacHocTH WM B IHOpAAKE
€caMOOOOPOHBI.

B xoparaiictBe 00 obecrieunTenbHBIX Mepax Ykpauta npocuna Cya npeanucaTts B OTHoIeHHH Poccun cnenyronye
Mepbl: (1) HeMEeJICHHO IPUOCTaHOBUTh BOCHHBIC JIeHCTBHS, HauaThie Poccuiickoit deneparmeii 24 ¢geppans 2022 rona
U UMEKIUe 3asBICHHON IeNbl0 MpEefOoTBpallleHHe WINM HakKa3aHWe YKpauHbl 3a COBEpIICHHE TI'eHOLUAA;
(if) obecnieunts, 4TOOBI JIFOOBIC BOCHHBIC HITH HEPETYJIAPHBIC BOOPY)KEHHbIE TOAPA3ICICHHUs, KOTOPBIMH POCCHS MOKET
PYKOBOANTH WM TTOAEPKUBATH, IPEKPATHIIN BOCHHBIE NeHcTBHS; (1ii) mpeanucats Poccnn Bo3nepKHBaThCS OT JIOOBIX
NEHCTBUH, KOTOpBIE MOTYT YCYryOWTh WM TIPOIIUTH CHOp, a Takke (iiil) mpemcTaBUTh OT4ET 00 WCIIOTHCHHUU
00ecTIeunTENbHBIX MEp.

CornacHo crathe 41 Craryta MexayHapogHoro Cyna «Cyn MMeeT MpaBO yKas3aTb, €CJIM, IO €r0 MHEHUIO, 3TO
TpebyeTcsi 00CTOSITENLCTBAMHU, JIIOObIE BPEMEHHBIE MEPBI, KOTOpPBIE NOJDKHBI OBITh MPHUHSATHL JJIsI 0OECICUeHUs MpaB
Ka)XJJOH U3 CTOPOH». B 0IHOM M3 mepBBIX ONpe/eNeHnii 0 MPUMEHEHHN 00ecTeunTeNbHBIX Mep MexayHapoausiid Cya
c(hOopMyIHpOBAI LIeNIb UX NPUMEHEHUs CIEeNYyIomnUM 00pa3oM: «...nmpaBo Cyaa NMpUMEHATh 00eCHeUUTENbHbIE MEpHI,
npenycMoTpeHHoe cratbeid 41 Craryra, HampaBlIeHO Ha COXpAaHEHHE COOTBETCTBYIOLIMX IIPaB CTOPOH B XOJ€
cyneOHoro pazouparenscTBa 10 BbiHeceHHs CyJOM pelieHUs MO CIOopy, M Npelmoiaraer, 4To IpaBaM, KOTOpbIE
SIBISIFOTCSL TIPEIMETOM CIIOpa, He OyIeT HaHeCeH HEBOCIOJHHUMEBIHA ymiepd, a Takxke uTo pemenue Cyna mo cropy He
JIOIDKHO GBITH TPEPEIEHO TYTeM BHIHECEHHS PEIICHHS B OTHOIICHHH 3aTPOIICHHBIX 00ECTIeUNTeTbHBIX Mepy .

®opmynupoBka, nznoxennas B Cratyre Mexmynapogaoro Cyzaa, mMerna oOmui xapakrep, npenoctaBisist Cymy
cBOOOMY B PEUICHHUH BONPOCA O TOM, IPH KAaKMX UMEHHO OOCTOSTENBCTBAX M KakKHe OOECIeUHTEeNbHBIE MEPhl CTOHUT
npuMeHuTb. OTBETH HAa 3TH BOIPOCH ObUIM copMynHpoBaHbl camMuM MexayHapoausiM CyznoM B IEJIOM psiie
ompenerneHuil, a Takxke B Permamente Cyza, B KOTOPBII Ha MPOTSDKEHUH UCTOpHH cyniecTBoBaHMA Cya HEOJTHOKPATHO
BHOCHJIMCh U3MEHEHUS.

Hauunas ¢ caMoro nepBoro peuieHust 0 IpUMEHEHNH 00eCIIeUUTENbHBIX MEp B Oete 06 Aneno-upanckoi He@msHou
komnanuy' Mexaysaponseii  Cyn mocTeneHHO cOpMy/IHpOBAN TePBOHAYAIBHBIE KPHTEPHH HEOOXOTHMMOCTH
MIPUMEHEHHsI OOECTIeUUTENbHBIX Mep. Tak, peleHHe O MPUMEHEHHH O0ECIeUMTEeNIbHBIX Mep B paMkax craTbu 41
CraTyTa MOXET OBITh NPHHATO NMPU HAIMYHMHU CIEAYIOIINX YCIoBHUi: i) prima facie ropucaukius Cyna B OTHOIICHUH
CyIIECTBa CIOpa; i) PUCK HEMONpPaBHUMOro ymiepda mpaBaM TocyIapcTBa-3asiBUTEINS (B TOM 4YHCIE HEBO3MOXKHOCTD
3¢ $EeKTHBHO UCIIONHUTH OKOHYaTeNbHOE pemenne Cy/a 1mo cropy); iil) CpOYHOCTE; 1V) CBA3b MEKAY 3aIpaIliBacMbIMU
oGecrednTebHBIMUE MEPAMH H HAPYIICHHBIME TIPABAMH, O 3aIIHTE KOTOPHIX IPOCHT 3asBUTENb .

OoOparmaer Ha cebst BHUMaHue, uro Cya HUKOTIA HE paccMaTpHBall BOIIPOC 00 00eCHeUnTEeNbHBIX MEPAaX B OTPHIBE
OT OCHOBHOTO HCKa, CUHTas TNPOU3BOJACTBO IO O0OECHEeYUTETBHBIM MepaM BCIOMOTATEIbHBIM II0 OTHOIICHHUIO
K PACCMOTPEHUIO OCHOBHOTO HMCKa M YCTAHABJIMBAas U 3TOTO IMPH PACCMOTPEHHH BOIIPOCa OOECTICUUTENIFHBIX MEp
cBoro prima facie ropucaukiuio Mo ocHoBHOMY criopy. Kpome Toro, B mocjieaHux onpenaeaeHusx 00 00ecneunTeIbHbIX
Mepax Cym oTMedaeT, 4To Ha 3Tare MPUHATHSI 00eCIeUYUTEIBHBIX MEP eMy Takke HEOOXOIUMO PEIINTh, CYIIECTBYET TN
pa3yMHasi BEpOSITHOCTH TOTO, YTO MpaBa, O HAPYIICHWH KOTOPBIX YTBEPXKIAeT CTOpoHA, mpocsmas Cyn HpuHATH
obecrieunTenbHBIE Mephl (Oy/Ib TO UCTEI B paMKaX OCHOBHOTO TPeOOBaHMUS WJIM OTBETUYHK B CIIydae BCTPEUHOTO MCKa),
CYIIECTBYIOT Ha caMoM JieJie ¥ OyyT npoaHanu3upoBanbl CyioM Ha CTaJliM pacCMOTPEHUS Jiefia 10 CylecTBy. B aTom
3aKJIIOYaeTCsl MATHIH KpUTEpUH — TaK Ha3bIBaEMBIM KPUTEPHH INPaBIONOAOOHOrO HAJIWYMs MNpaB, O HApYILICHUH

ICJ. Allegations of Genocide under the Convention on the Prevention and Punishment of the Crime of Genocide (Ukraine v. Russian Federation).
Application instituting proceedings of 27 February 2022. P. 16. Para. 30. https://www.icj-cij.org/public/files/case-related/182/182-20220227-
APP-01-00-EN.pdf (nara o6pamenns: 22.01.2023).

CornacHo ct. | KoHBEHIIMM 0 TEHOLM/IE «I0TOBAPUBAIOLIMECS CTOPOHBI MOATBEPKAAIOT, YTO TEHOLU HE3aBUCHMO OT TOTO, COBEPIIACTCS JIU OH
B MUPHOE HJIM BOEHHOE BPEMS, SBISAETCS IMPECTYIICHUEM, KOTOPOE HapyIIaeT HOPMBI MEXIYHApOAHOIO IIpaBa M IIPOTHB KOTOPOrO OHH
O6${3y}OTCﬂ TIPUHUMATb MEPBI NIPEAYNPEKACHUA U KapaTh 3a €TI0 COBEPLICHUE).

ICJ. Fisheries Jurisdiction (Federal Republic of Germany v. Iceland). Provisional Measures. Order of 17 August 1972 // 1.C.J. Reports 1972.
P. 34. Para. 22.

T ICJ. Anglo-Iranian Oil Co. (United Kingdom v. Iran). Provisional Measures. Order of 5 July 1951 // 1.C.J. Reports 1951. P. 89.

Cwm., Hampumep, omnpenencaue mo gexy: ICJ. Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(The Gambia v. Myanmar). Provisional Measures. Order of 23 January 2020 // 1.C.J. Reports 2020. P. 3.
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KOTOpEIX Her peus B cmope (amrm: plausibility test?), Bmepssie mcmompsoBammsii Mexaymapomusiv  CynoM
B 2009 rony B nene beaveus npomus Cenezana™. dtor HOBBIHA KpUTEPHI aKTUBHO KPUTHUKYETCS B HAYYHOH JUTEpaType
U B 0cOOBIX MHEHUSX cyaed MexayHapoanoro Cyzaa 3a IBYCMBICIEHHOCTh U HEONIPECICHHOCTb. Tak, yOeKAeHHbIM 1
MIOCJIEIOBATENILHBIM ~ ONMIOHEHTOM ~IPUMEHEHHs JTOro Kpurepus BbicTyman cynaps A. Kancagy Tpunnane.
HeonHOKpaTHO B OCOOBIX MHEHHSX OH OTCTAaMBall MO3UIMIO, COTJIACHO KOTOPOH ompenaeneHus o0 00ecneduTenbHbBIX
Mepax B MEXIOCyIapCTBEHHBIX CIIOPAaX TaKOr'O POJia HAIpaBJICHBI HAa 3alIUTy HE NpaB IOCYAApCTBAa-3asBUTEIS, HO
OCHOBHBIX IIpaB 4YeJOBeKa (TOYHEEe MpaB JIIOACH, HaXOIAMMXCS B CHUTYallMd KpaifHen y}I3BI/IMOCTI/I)11. B onHom u3
0COOBIX MHEHHH CyIbsl YKa3al, 9TO «CCBUIKA Ha “TIpaBIOIOA0OMe” B KaueCTBE HOBOTO “IPeIBAPUTEIHHOTO YCIIOBHS
CO3JIAfOIIETO HEONpaBAaHHbIE TPYAHOCTH MAJsi HPUMEHEHUS OOECHeUUTENbHBIX Mep... BBOAWT B 3a0iyKAeHHE,
OKA3bIBACT MEIBEXKBIO YCIYry OTIPABICHHIO mpaBocymms»'2. E. PHTep OTMeuaeT, 4To CTPOroe CIefOBaHHE TOMY
KPUTEPUIO TIOAPBIBAET JIETUTMMHOCTE  MexnayHapogunoro Cyna, TOCKONBKY —(aKTHYECKH —IPEABOCXHUIIAET
OKOHYATEeJIbHOE PEelIeHHE Cropa, a Takke aumaeT caM Cya riOKOCTH B IPUMEHEHHN 00€CIIeYNTENIFHBIX MEp HE TOJIBKO
JUISL COXpaHEHHs IpaB CTOPOH CIIOpa, HO M B JPYrHX LeEJsAX, TAaKUX KaK HEJOIyIIeHHe YCYryOieHHs cropa WIu
COXpaHEHHE 4YENIOBEUECKUX XXHM3HEH, KyIbTYpHOTO HACIECIUs WM HPUPOTHOM Cpenbl, HapuMep B IMOTPaHMIHBIX
cropax’®,

Ilo yrtBepxnenuto Poccuiickoit denepaunu, npeanocbUlKOM K Hayaldy CHELNMaJbHOW BOEHHOW ONEpaluy CTall
TCHOIIH, COBEpIICHHBIH YKpanHoi B JloHenkoi#l u JIyraHckoil oOmacTsaX. YKpanHa B CBOIO OdYepelb HACTAWBACT, YTO
KonBeHnus 0 reHonmze mojapasyMeBacT Kak e€e MpaBO «HE MOJBEPTaThCs JOKHBIM 3asBICHHUSAM O TCHOLUAE», TaK U
IIPaBO «HE IOABEPraThCsi BOCHHBIM JAEHCTBHSAM CO CTOPOHBI JIPYroro rocyiapcrBa Ha CBOCH TeppUTOpHU» Ha
OCHOBAaHHH 370yNOTpeOIeH s cTaTheii | KOHBEHIMH 0 FeHOIM e CO CTOPOHB! MPUMEHHBIIEr0 CHITY TOCyaapcTBa’,

[Mo cymectBy 3asBICHHBIX TpeOOBaHWIi YKpaumHa B CBOEM HCKE JOOHMBaeTCs JEKJIAPATHBHOIO pEIICHHS
MexnynaponHoro Cyna o TOM, 4TO OHa HE cOBepLIaia reHouuza ¥ uto Poccust B JIOOOM cityuyae HE MOXKET
00OCHOBBIBATh MPUMEHEHHE CUJIBI Ha TEPPUTOPUH YKpauHbBI, CChUIASCh Ha MNpPEAOTBpALICHUE MNPEAIoIaraeMoro
reonuaa’. B onpenenennn sxe 06 06eCIeUnTeTbHBIX MEpax 3asBUTEIh CTPEMUIICS MOTYy4rTh BhBOA CyJIa 10 BOIPOCY
0 TIPaBOMEPHOCTH NPUMEHEHUS CHJIBI B JAaHHOM KOH(JIMKTE, 9TO, CTPOTO TOBOPS, BBIXOAUT 32 PAMKH OCHOBHOTO HCKA.
B cBsi3M ¢ 3THM KOMMEHTAaTOpHl 0OOCHOBAaHHO 3aIyMBIBAIOTCS, HE 3aIPEIICHO JHM MHUIMHUPOBATH Pa3OMpaTenbCTBO,
OCHOBHOH IIEJIbI0 KOTOPOTO SABISETCS TOJydCHUE PEIICHHsI 00 00eCIeUnTeNbHBIX Mepax, BBIXOAAIIETO 32 PaMKH TOTO,
yro Cyn mor Obl mpexanucaTh MO CYLIECTBY Jiesla, M HE SBISETCS JIM 3TO 3JI0YHOTpeOIEHHEM IpoleccyalbHbIMU
npasamu’®,

VYkpauna yTBepxkiaer, uro B jaHHoM cnope Cyn oOnanaeT IOpUCIUKIMEH Ha OCHOBaHMM IyHKTa 1 crtathu 36
Craryta Cyza u cratsu IX KonBeniuu o resorue. B atoit cratee CraTyTa yKa3aHo, 4To «K BeleHHI0 Cyaa OTHOCATCS
BCE JeNa, KOTOphle OyAyT IepeqaHbl eMy CTOPOHaMM, M BCE BOIIPOCHI, CIEIMAJbHO IPEIyCMOTPEHHBIE YCTaBOM
OObenuHeHHbIX Harwuii mnm IefCTBYIONUME JTOTOBOpaMU M KoHBeHImsMm». CorsacHo crathe 1X KoHBeHIINH
O TCHOLUJIE «CHOPbl MeHCOY 00208apPUBAIOUWUMUC CIMOPOHAMU NO  8ONPOCAM MONKOBAHUS, NPUMEHEHUS UTU
svinonnenusi nacmoswel Koneenyuu, BKINOYas Ciopbl OTHOCUTEIIBHO OTBETCTBEHHOCTH TOT'O WM JIPYrOro TOCy1apcTBa
3a COBEpIICHHE FeHONNAA WM OJTHOTO M3 JIPYTUX NepedncieHHbIX B cratbe 111 nesHuit, nepenarorcst Ha paccMOTpeHHe
Mexnaynaponuoro Cyna mo TpeOOBaHHUIO OO0 W3 CTOPOH B cnope» (kypcuB Moi. — C. I1.). HecMoTps Ha TO 4TO H
Poccusas, m VYkpawna sBisAroTCS ydacTHHIAMH KoHBeHIMH 063 0F0BOpOK17, Poccuiickas @enpepanusi B CBOUX
BO3PAKCHUAX 3asABUJIA, YTO MCK YKpPaWHBI U €€ XOAaTaiicTBO 00 00ECIeYUTENbHBIX MEPax «SIBHO BBIXOASAT 32 PaMKHU
KoHBeHIuMu u, cepoBatensHo, ropucaukiun Cynax'®. CBoe kateropidaeckoe Hecornacue ¢ opucankmueii Cyna B 5ToM

Tepmun “plausibility” umeer MHOro 3HayeHHid. B maHHOM KOHTeKCTe Haubosnee OMM3KMMH MO CMBICIY K aHIJIMHCKOMY OpHMIHMHAIY
HPEJICTABISIOTCS TAKKE BapHAHThI IEPEBO/IA, KAK «BEPOSITHOCTBY HITH «IpaBononobHocTs». CM.: Rieter E. Autonomy of Provisional Measures //
Provisional Measures Issued by International Courts and Tribunals / ed. by F. M. Palombino, R. Virzo, G. Zarra. The Hague : T.M.C. Asser
Press, 2021. P. 71.
ICJ. Questions relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal). Provisional Measures. Order of 28 May 2009 // I.C.J.
Reports 2009. P. 152. Para. 60.
ICJ. Application of the Convention on the Prevention and Punishment of the Crime of Genocide (The Gambia v. Myanmar). Provisional
Measures. Order of 23 January 2020. Separate Opinion of Judge Cangado Trindade // 1.C.J. Reports 2020. P. 62. Para. 88.
ICJ. Application of the U.N. Convention on the Elimination of All Forms of Racial Discrimination (Qatar v. United Arab Emirates). Provisional
Measures. Order of 23 July 2018. Separate Opinion of Judge Cangado Trindade // 1.C.J. Reports 2018. P. 456. Para. 59.
* Rieter E. Op. cit. P. 71.
¥ 1CJ. Allegations of Genocide under the Convention on the Prevention and Punishment of the Crime of Genocide (Ukraine v. Russian Federation).
Order of 16 March 2022. P. 12. Para. 52.
. Kulick A. Provisional Measures after Ukraine v Russia // Journal of International Dispute Settlement. 2022. Vol. 13. P. 335.

Ibid.
7 YMeCTHO HallOMHHTB, YTO npu patudukanun KonseHnuu o renomuie B 1954 rogy Ykpauna 3asBUIa OrOBOpKY K cTaTthe 1X, omHako cHsIa ee
B 1989 rogy. Poccuiickas @enepanus siBisercss yuactHuKOM KoHBEHIMU 0 TeHonuzAe Kak rocyaapcto-mponomkarenb CCCP, koTopslil Takxke
3as1BUJI OTOBOPKY K cTaThe IX npu patudukarmu Konsenimu B 1954 roxy, cHss ee B 1989 rony.
ICJ. Allegations of Genocide under the Convention on the Prevention and Punishment of the Crime of Genocide (Ukraine v. Russian Federation).
Document (with annexes) from the Russian Federation setting out its position regarding the alleged “lack of jurisdiction” of the Court in the case
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crope BBICKa3an M ero Buie-npeacenarens K. [esoprsa'®, 3asBuB, 4TO CIOP OYEBHIHBIM OGPAa3OM HAXOMUTCS BHE
chepsl aeitcteus Konseniuu. Kak crnencreue, mo ero muenuto, Cyn He o0iafaeT HU IOpUCIUKLKEH ratione materiae
B JIaHHOM CIIOpe, HY IIPaBOM NPUHUMATh pelieHne 00 obecreunTenbHbX Mepax. Tem He meHee CyJl yCTaHOBUII, YTO OH
obnamaer prima facie ropucaukuueii B ciope, NpUHIB BO BHUMaHHE aKTHBHOE HCIIOJIb30BaHUE CCHUTOK Ha KOHBEHIIIIO
0 TEHOINIE C 00enX CTOpOHZO.

CrouT OTMETHTH, YTO Hambojiee MPOOIEMHBIM B 3TOM Jeje OKa3aJcsi WMEHHO Bompoc o mpumeHeHun Cymom
KpPUTEpHUs TPaBIOIOMIOOHOTO HAIWYHUs TpaB, O HAPYIICHHM KOTOPHIX miaeT pedb B cmope (anrir.: plausibility test),
0COOEHHO € Y4ETOM TOTO, YTO YCIOBHS COOJIOACHHS JAaHHOTO KpUTEpHs B mpakTHKe Cyna OCTaroTCs pacIiIbIBUaTBIMH.
Xors Cyn BO3JeprKaicsl OT IPSIMOTO MPU3HAHUS HATMYUS B MEKAYHAPOIHOM IIpaBe MpaBa HE MOJBEPIaThCs JIOKHBIM
3adBJICHUAM, OH BCE€ JK€ MpUIIe]T K BBIBOAY, YTO BbITeKarollee u3 KOHBEHLMM O TreHOLMJE MpaBO YKPauWHBl HE
CTaHOBUTHCS OOBEKTOM BOCHHBIX JEWCTBHH CO CTOPOHBI TPETHErO TOCYHapcTBa C LEIbIO HPENOTBPAIICHHS WIH
HAKA3aHHS 3a COBEPIICHHE TEHOLMIA SBIACTCS MpaBronofoGHeM?'. VmenHo Ha cr1abocts mosumun Cyga B 5TOM
Borpoce oOpartwia BHHUMaHue cyabs X. Ciod, KoTopas B CBOEil JeKjapallii Tak)Xe OCTaHOBWIACh HA KPUTEPHHU
IpaBAONON00HOTO Hanmuuust mpaB. [lo ee cioBaM, 3asBICHHME YKpawHbl HAaNpsIMyl0 HE CBA3aHO C IIPaBaMH,
3aKkperuleHHBIMU B KOHBEHIIMM O TeHOmMAe, a 00eCeunTeNbHbIE MEPBI, HCIPAINBAeMble Y KPauHOM, BPSA JIM BHECYT
BKIag B paspemrenue KoHDmukTa”. Cymbs Takke yKasada, 9TO CIMHCTBEHHOMN LETBI0 HCIONb30BAHHS YKPaHHOM
KonBeHnum o reHomme, mo-BUINMoMy, OblIo obecrieueHne noctyna B MexayHapoaabiii Cyz, 4TOOBI BBIHECTH Ha €TO
paccMoTpeHue Bonpockl o npaBoMmepHocty npusHanus JHP u JIHP, a takke ncnonb3oBanus Poccueil BOeHHON CHIIBI
B 5TOM KOoH(]IHKTE,

Co cBoeii cTopoHsl cyabs M. beHHyHa, T0O0COBaBIINii 3a MPUHATHE 00ECIIEUUTENBLHBIX MEP BBULY «TPAarM4HOCTH
cutyauun»’!, moguepkHyn B nexnaparmu, uto Cydy He yaanoch 0GOCHOBaTh MPaBIONONO0HOE HANMYHME MpaBa
VYxpaunsl o KoHBeHIIMM O TeHoLuAe, KOTOpoe, KaK yTBep)kKaaeTcs, Hapymmia Poccuifckas CIDeL[epauHﬂzs. Takon
MOJIXOJ, 10 €r0 MHEHHWIO, CBHIETENILCTBYET O TOM, YTO T'yMaHHTapHbIE COOOpa)KEHWUs, MO-BHIUMOMY, MEPEBECHIN
JIOBOJIBHO MOBEPXHOCTHOE OTHOMIeHHE CyJia K 3TOMY aCTeKTy peleHus .

Tem He MeHee OONBIIMHCTBO CyJAeH COIUIMCH BO MHEHHHM, YTO IIpaBa 3asBUTENSA, O HAPYIICHUH KOTOPBIX OH
coolmaer, 1o KpaifHeil Mepe mnpaBrononoOHbI. Ilo omeHkKam wmccienoBareneif, MMEHHO OTMEYEHHAs BBIIIE
JIBYCMBICJICHHOCTh W HEONpPENeNeHHOCTh NpakTukd Cyda B 4YacTH KpUTEpHsA IPaBIOINOAOOHOTO HaIMYMs MpaB
nosonmaa Cyfy B MTOre NpHHSTH B JAHHOM Jejie ObecreunTensHbie Mepbl’  1109TOMy aBTODHI EIHHOIYIIHO
COTJIAIATCA € TEM, YTO JAHHBINA KPUTEPUI HYKAETCS B AAJIbHENIIEM yTquermzs.

HecMoTps Ha KaTeropu4yHOCTb YTBEPXKAEHHH psijia 3alaHbIX KOMMEHTATOPOB O «(hallbIIMBOCTHY» MPUBEIECHHBIX
Poccueit apryMeHTOB O TeHOILMAEe Ha YKpanmHEe B KadeCTBE OINpPaBIaHMsA MPABOMEPHOCTH NMPOBEACHUS CIIELUAIbHON
BOGHHOH omepari’’, Cy/ B ONpPEIENCHHH CTAPAICs MCIIONB30BATh GONCe B3BEUICHHBIE M OCTOPOYKHBIC BBIPAKCHHS.,
Tak, oH 3asiBHJI, YTO «HE pacIoyiaraeT J0Ka3aTelbCTBAMH OOOCHOBaHHOCTH yTBepkaeHus Poccuiickoit denepanyn
0 TOM, UTO Ha TEPPUTOPHH YKPAHHEI ObLT COBEPIIEH FEHOLHI» . I IHIIb MOCYHTA COMHUTEIbHBIM, 4T «KOHBEHIIHS,
B CBETE ¢ 00BEKTa M 1M, pa3pelaeT OJHOCTOPOHHEE MPUMEHEHHE CHIIBI €€ YYacTHUKAaMH Ha TEPPUTOPUH JAPYTOro
rocyaapcTBa C LENbI0 IPEJOTBPAICHHS TMPEANONAraeMoro TeHONHAA WIM HaKasaHus 3a Hero» . ToBops
o nmpumeneHnu Poccueit ccpuikn Ha crathio | KonBenmum o renHonmae, Cyl MOAYEPKHYII, YTO «TOCYAApPCTBO BIIPaBe

of 7 March 2022. P. 6. Para. 23. URL: https://www.icj-cij.org/public/files/case-related/182/182-20220307-OTH-01-00-EN.pdf (nara obpamenus:

22.01.2023).

ICJ. Allegations of Genocide under the Convention on the Prevention and Punishment of the Crime of Genocide (Ukraine v. Russian Federation).

Declaration of Vice-President Gevorgian. Para. 1. URL: https://www.icj-cij.org/public/files/case-related/182/182-20220316-ORD-01-01-EN.pdf

(mara obpamenus: 31.01.2023).

ICJ. Allegations of Genocide under the Convention on the Prevention and Punishment of the Crime of Genocide (Ukraine v. Russian Federation).

Order of 16 March 2022. P. 13. Para. 48.

L Ipid. P. 15. Para. 60.

2 |CJ. Allegations of Genocide under the Convention on the Prevention and Punishment of the Crime of Genocide (Ukraine v. Russian Federation).
Order of 16 March 2022. Declaration of Judge Xue. Para. 1. https://www.icj-cij.org/public/files/case-related/182/182-20220316-ORD-01-03-
EN.pdf (mara o6parmenus: 22.01.2023).

2 |bid. Para. 2.

2+ ICJ. Allegations of Genocide under the Convention on the Prevention and Punishment of the Crime of Genocide (Ukraine v. Russian Federation).
Order of 16 March 2022. Declaration of Judge Bennouna. Para. 1. URL: https://www.icj-cij.org/public/files/case-related/182/182-20220316-
ORD-01-02-EN.pdf (mata o6pamenus: 22.01.2023).
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20

% |bid. Para. 6.

% Wuschka S., Hoffberger-Pippan E. Op. cit.
2 bid.

2 bid.

% Cwm., manpumep: Ohlin J. D. #Genocide: Atrocity as Pretext and Disinformation // Virginia Journal of International Law, Forthcoming. 2022. P. 1.

URL.: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4218005 (nara obpamenns: 31.01.2022).

ICJ. Allegations of Genocide under the Convention on the Prevention and Punishment of the Crime of Genocide (Ukraine v. Russian Federation).
Order of 16 March 2022. P. 13. Para. 59.

Ibid.
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NPUHUMATh MeEpbl Ul NPEAOTBPALICHHs TeHOUWAA IPYHMMH TOCYIAapCTBaMH TOJIBKO B IIpejeliaX, pa3pelieHHBIX
MEKTyHAPOXHEIM TIpaBoM» . CyJl KOPOTKO JaJl MOHATh, 4TO KOHBEHIIHS O FeHOIMAE JOIDKHA TONKOBATECS HE CAMa 10
cebe, a B coBokynHoctd ¢ HopMamMu YcraBa OOH u 0OBIYHOrO MEXIyHapOJHOTO IpaBa, KOTOPHIE DPEryJHpYIOT
BONPOCHI MIPUMEHEHHsT CHIBl->. CyJis 10 BCEMY, 9TOT BOIPOC OyeT paccMOTpeH moapoGmee B pemenni Cyma 1o
CYIIECTBY CIIOpA.

IMocne ananm3a Bcex KPHUTEPHEB, HEOOXOAWMBIX I NPHMEHEHHS OOCCIICUMTENBHBIX Mep (a MccienoBaHMe
KPUTEPHEB CPOYHOCTH M HETMONpPaBUMOCTH ymiepba He BbeBBaN0 y Cynma 3arpynHenuit), MexayHapoassiii Cyx
JACTHUYHO YAOBJICTBOPWI TPeOOBaHMS YKpawHBI MO XOAATaWCTBY 00 00eCHEeYMTENbHBIX Mepax, mpeanucaB Poccum
HEMEJICHHO NPHOCTAaHOBUTh BOCHHbIe aeiicTBus. Kpome Ttoro, Cyn o0s3am oba rocynapcTBa BO3IEPIKHUBATHCS OT
JIOOBIX JEHUCTBUH, KOTOPBIE MOTIM OBl yCYryOMTh WJIM NPOJUIMTH CIIOP, YTO CTAJIIO NMPEAMETOM PE3KOH KPUTHKH CO
CTOpOHBI cyaeu U. }10[[634 u I1. PoGurcona®. Oxnako sta Mepa OKa3ajlachb €IMHCTBEHHOM, B OTHOLUEHUH KOTOPOU
pellIeHue O NPUMEHEHWU OBUIO NPUHATO eIWHOTIAacHO BceMH cyabsmu. Cyn Tarke OTKaszajcs Ipeanucarb
3aNpOLICHHYI0 YKPauHOH Mepy, B COOTBETCTBUH ¢ KOTOpoil Poccuiickas ®enepauns nomkHa Obuta ObI IPEIOCTABIATH
OTUETHI 00 HCTIONHEHHH 00eCTICYHTETbHBIX Mep ..

Ompenenenne MexaynaponHoro Cyna o0 oOecnequTeNbHBIX MEepax B JAHHOM JieJie B OYEPEAHON pa3 BBICBETHIIO
npobiemy, ¢ kotopoil Cyx yXKe HEOZHOKPATHO CTaJKHMBAJICS B TOcieqHHE Tofbl. Peub mmeT 00 HCKycCTBEHHOH
MIOJITOHKE 3asBUTENIEM (aKTOB JiesIa IOA UMEIONIYIOCS IOPUCIUKIIMOHHYIO OTOBOPKY B TOM HMJIM HHOM MEXIyHapOJHOM
COTJIAIICHUH C LEeNbI0 00ecTiednTh IOpUcAnKIuio MexayHapoaaoro Cyna mo crnopy win Kak MHHUMYM aleuIupys
K DJIEMEHTY CpOYHOCTH, yoemuts Cya, uTo TOT 0bnamgaeT prima facie ropucaukuueii 1t TPUHATHS 00€CTIEYUTETBHBIX
mep. Tak, B nene I pysus npomue Poccuu Cyp Ha CTaquu NpUMEHEHHs1 00eCcTIeunTeIbHBIX MEp TPH3HAN, YTO 00JanaeT
prima facie ropucaukumei B COOTBETCTBHH ¢ MeEXIyHapOAHOH KOHBEHIHEW O JHUKBHIAAIMKA Bcex (HOpPM pacoBoOi
JucKkpuMuHay 1965 rona, HO BIOCIEICTBUU PELINII, YTO CTOPOHAMHU HE OBLIM COOJIOEHBI 10CyNeOHbIE TIPOLETYPhI
B Ka4CCTBC NPEABAPUTCIBHOI0 YCJIOBHSA YCTAHOBJICHUS IOpI/IC)II/IKHI/II/I37. HeKOTOpLIe HUCCICAOBATCIN IIOCUUTAIN, YTO
TaKOE PEIICHUE MOCITYKHUIIO CUTHAIOM O ToM, 4T0 Cy HETaTHBHO OTHOCHTCS K CHTYAIHsAM, IIPH KOTOPBIX TOCYJapcTBa
CTpEeMATCSI BTHUCHYTh SIBHO HE OTHOCSAINMECS WJIM Malo CBA3aHHBIE C TPUMEHUMON KOHBEHIMEH CIIOpHI
B JOPUCIMKIMOHHBIE OFOBOPKH, YTOOBI MPHBJICYs MEXKIYHAPOJHOE BHUMAHHE K CBOHMM TPEOOBAHHAM ", AHAIOTHUHBIC
oraceHus ObLIM OTPaXKEHBI B ACKIapalusaX HEKOTOPBIX CyAeH K ompenesieHHI0 00 00ecHeYnTeNbHBIX Mepax IO HCKY
VYxpaunsl. Tak, cyaps M. beHHyHa npenynpeanst cTOpOHbI, YTO «HCKYCCTBEHHAs! PUBSI3Ka CIOPa O MPOTHBOIPABHOM
PUMCHEHHH CHIbl K KOHBEHIMH O TeHOLMIE HUKAK HE CIIOCOOCTBYET YKPEIUICHHIO 3TOr0 JOKYMEHTa» ', a Cybs
X. Crod mmocymTana, 9To COOTBETCTBYIONINE JEHCTBUS «HE MOANANAIOT oA chepy neiictBus KonBeHmu o resomue»”.

Kak ormeuaror HEKOTOPBIE KOMMEHTATOPbI, HaIpaBJIAA HO[[O6HBIC HCKH, rocyaapCrBa HE€ CTOJIbBKO CTPEMATCA
paspeiuTh KOHQIIMKT, CKOJBbKO HMCHoub3yoT CyJ, 4ToObl HaOpaTh MOJUTHYECKHE OYKM BHYTPU cBoed crpaHbl. Ilo
MHeHuto O. OoHTaHesn, Takas CTpaTerus BIIOJHE IpaBOMEpHa, HO TeM He MEHee OHa MojpbiBaeT goBepre Kk Cyay kak
K IIOCPETHUKY B YpPETyJIHPOBAaHHH CIIOPOB W MOXKET CIIOCOOCTBOBATH TOMY, YTO TOCYNapCTBa NEPECTaHyT BKIIOYATh
FOPHC/INKIHOHHbIE OTOBOPKH B HOBBIC [IOTOBOPHI .. B KauecTBe mpuMepa OH NPHBOANT HEJABHHE ONMPEICICHHS 06
obecreunTenbHBIX Mepax B CIopax Mexay ApMeHneil u AszepGaiimkaHom®’ kak oGpasel| CHTyaiuu, B KOTOPOM
CTOPOHBI  BBIIBUTAlOT HIMPOKOMAacIITaOHble OOBHMHEHHMs, WCHONb3ys ropucauknuio Cyna, 4YToObl HaHEeCTH
peNyTalMoOHHBIN yImepd ApYr ApPYTy W OJepXaTh NMPOMEXYTOUHbIE MOOEIbl B 3aTSDKHOM KOH(IMKTE; a 10 CyTH —
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TIPOJIOIKHTS BOHY, HO YyKe APYTHMH cpeacTBamu’. B stom kortekcre T. Tpesec mpuBoaut mpumep Karapa, KOTopsit
MHHULMUPOBAI cyneOHble pasOuparenscTBa npoTuB baxpeiina, Erunra, Caynosckoid ApaBun 1 OAD Ha pa3iIM4HBIX
IIOIMAKAX, OCIIAPHBAS BBEICHHbIE IPOTHB HETO OJHOCTOPOHHHE CAHKIMH, 1 MHOTOUHCIICHHbIE HCKH NpoTHB Poccun
€O CTOpOHBI YKpauHsl, nogaHubie ¢ 2014 roxa. OH oTMedaeT, 4To Cilydan OTKa3a rocyJapcTB-OTBETYMKOB yIaCTBOBAThH
B CIyIIAHMAX, MPOBOAWUMBIX MEXIyHaApOTHBIM CyIOM, AAIEKO HE EAWHUYHBI. OTa CHUMITOMAaTHYHAS TEHICHIUS
CHUTHAIM3HpYeT 00 OTCYTCTBMM Yy rocymapcTB goBepuss kK Cyny m o0 MX HEYIOBIETBOPEHHOCTH TEM, Kak
MesKIyHapOIHbIH CY/I peatn3yer 00s3aTebHYI0 FOPHCIHKIHIO .

ITo MHEHUIO pAa aBTOPOB, apTyMEHTHI, IPUBEICHHBIC YKPaUHOH B IIEIX A0Ka3aTh Hammune y Cyna FopUCIUKINT
B JaHHOM crope M O00OCHOBaTb HEOOXOAMMOCTh MPHHSTHS OOCCHEYUTENBHBIX Mep, HaXOJiATCs Ha TIpaHu
370ymOTPeGIeH s IPOLECCyanbHBIME mpaBaMu’. Ho TyT e JemaeTcst OroBOpKa, 4To (hakT TAKOTO 3I0YIOTpebIeHH s
B MEKIYHAPOAHOM CyAeGHOM pa3GUPATeIbCTBE YCTAHOBHTH KpaiHe CI0%kHO®. B 4acTHOCTH, eCIH CTOPOHA
uHAIUHpoBasia Jeno B Cyne TOJBKO Ul TOTO, YTOOBI JOOMTHCS MPUHATHS OOECIICUUTENBHBIX MEp, BBIXOASIINX 32
pamku ropucaukuuu Cyna 1o CymecTBy, H0Ka3aTh 3TO MPAaKTUYECKU HEBO3MOXKHO. IToaToMy Ha NaHHBIN MOMEHT, O
MHEHHUIO HCCIeZoBaTeNnel, XoaaTaiicTBO VYKpawHbl 00 O00ECHEeYMTENbHBIX Mepax B YacTH HCIIOJIB30BAHHBIX
apryMeHTOB — He 0Oojiee YeM HCKyCHas IIpoIeccyalibHasi YJIOBKa, KOTOPYIO OJHAKO HE CIEIyeT paccMaTpHBaTh
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B Ka4C€CTBEC 3n0yn0Tpe6neHI/m .
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Abstract

In the last two decades almost all disputes submitted by the States to the International Court of Justice are accompanied by the requests for
the indication of provisional measures. This allows the applicants to learn the Court’s attitude to the arguments put forward in favor of the Court’s
jurisdiction over the dispute and its attitude to the claims on the merits of the dispute. For this the parties use the criteria for the application of
provisional measures developed by the ICJ such as prima facie jurisdiction and plausibility test. In this regard, the dispute between Ukraine and
Russia was no exception. The ICJ has faced the necessity to evaluate creative, so to speak, legal arguments presented by Ukraine to institute
the proceedings. The article examines the Court’s approach to the analysis of the criteria for the indication of provisional measures and highlights
those moments that have caused the debate within the Court and led to the dissenting opinions of some of the judges. First of all, the plausibility test is
actively criticized by the scholars and by the judges of the ICJ itself for ambiguity and uncertainty. However, as shown in the article, it was
the uncertainty of this criterion that allowed the majority of the ICJ judges to recognize the fulfilment of this criterion in the present case, stating that
the right of Ukraine arising from the text of the Genocide Convention not to become the object of military actions by a third state in order to prevent
or punish the commission of genocide is plausible. The Court’s reasoning suggests that the issues of interpretation of the Genocide Convention in
conjunction with the norms of the UN Charter and customary international law governing the use of force will be thoroughly examined in the Court’s
judgment on the merits. In addition, it is noted that the arguments put forward by Ukraine in favor of the Court’s jurisdiction in this dispute and its
justification of the necessity of application of provisional measures have caused a discussion in the academic community about the admissibility of
such arguments that are on the verge of abuse of procedural rights by the applicant.
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