ISSN 2949-5717

>XKYPHAJ1 BLLW3 NO MEXAYHAPOAHOMY MNPABY
HSE UNIVERSITY JOURNAL OF INTERNATIONAL LAW

2023 2



XXypHan BLLU3 no mexayHapoaHOMy npaBy
HSE University Journal of International Law

YupeauTesb: HaumoHasbHbI ccneqoBaTenbCkuii yHMBEpPCUTET «BbicLias WKOMa SKOHOMMUKM».

DNEKTPOHHBI Hay4HbIN XypHan. M3paetcs ¢ 2023 roga. MepuoanyHocTb: 4 pasa B rog,

Pepakuus

PYCNHOBA Bepa HukonaesHa,
HWY BLL3, Poccust
MABHbIV PEOAKTOP

MAPTbIHOBA EkarepuHa
AnekcaHppoBHa, HINY BLUS, Poccus
OTBETCTBEHHbIV CEKPETAPb

PepakunoHHas Konnerus

AKLLAJIOBA Po3a [)XapacoBHa,
EBpasuiickuii HauoHaNbHbIi
yHuBepcuTeT UM. J1.H. N'ymunésa,
KasaxcTaH

BESN Nyka,
MpasoBas wwkona PoHaa XKetynny
Bapraca, Bpa3nnusi

BOK/IAH flapbs CepreeBHa,
HWY BLU3, Poccus

FOPCKWI Vienpxeii,
Fopopackoit yHBepcUTeT MoOHKOHra

EBCEEB AnekcaHgp MetpoBuu,
HWY BLU3, Poccus

PenakuuoHHbIV coBeT

ABAWAENbAVHOB EpGon MycuHosuy,
EBpasuiickuii HaunoHabHbIV yHBEPCUTET
nm. J1.H. N'ymmnnésa, KasaxctaH

ABAYNNVH Apgenb NnbcusapoBuy,
KasaHckuii (Mpusomkckuii) hefiepanbHblii
yHuBepcuTeT, Poccust

BOKNAH Japbs CepreeBHa,
HWY BLUS, Poccus

AEAOB Amutpuii iBaHOBUY,

cyabst EBponeiickoro cyaa no npasam vesioseka
(2013-2022),

MIY um. M.B. JlomoHocosa, Poccusa

EPMbINIEBA Hatanus lOpbeBHa,
HWY BLU3, Poccusa

KAMYCTWH Anatonuii AkoBneBuY,
npesugeHT Poccuiickoii accoumaumm
MexAayHapogHoro npasa, NHcTutyT
3aKoHOAATEeNbCTBA M CPaBHUTE/TLHOTO
npaBoBefeHust npu MNpasutenscTee PO,
Poccus

BOK/1AH flapbs CepreeBHa,
HWY B3, Poccus
3AMECTUTE/Ib IMABHOIO PEJAKTOPA

3AXAPOBA EkatepuHa AHApeeBHa,
HWY BLWW3, Poccus
PEOAKTOP

MBAHOB 3payapg AnekcaHapoBud,
HWY BLYS, Poccua

KPACWKOB [OmMuTpuii BnagumupoBuy,
CaparoBckas rocysapcTBeHHas
lopuanyeckasn akagemus, Poccus

KPCTWL, UBaHa,
Yuusepcutet benrpaga, Cepbus

NMN®OLWNL Unbsa Muxaiinosuu,
Bcepoccuiickas akagemvsi BHELLHel
Toproenw, Poccus

POMALLIEB Opuii CepreeBuu,
HWY BLIS, Poccusa

PYCUHOBA Bepa HukonaesHa,
HWY BLIS, Poccusa

KOBJ/EP AHatonwii iBaHoBUY,

cyabs EBponeiickoro cyga no npasam YesnioBeka
(1998-2012), MIHCTUTYT 3aKoHoAaTeNbCTBA U
CpaBHUTE/IbHOTO NPaBOBEAEHWS NpY
Mpasutensctee PP, Poccua

KONOC [fieHuc leopruesuny,
cyaba Cyaa EBpasniickoro 3koHOMUYECKOro
coto3a, benapycb

KOHIN KunbsHr,

KuTaiickuin yHnsepeutet

NOMMTNYECKOI Haykn 1 npasa, Kutaiickas
HapogHas pecny6nnka

MAPOUYKWH Cepreii lOpbeBny,
TIOMEHCKUIA rocyAapCTBEHHbIA YHNBEPCUTET,
Poccust

MAXAHTA YnacaHa,
rno6anbHbln yHBEPCUTET
um. O.IN. XXungana, NHans

Agpec pegakumn: 109028 Mocksa,b. TpexcesaTuTenbckuin nep, 3, kabuHet 227.

Ten.: +7 (495) 772-95-90 (23066); e-mail: lawjournal

https://jil.hse.ru

Mo3numsa aBTOPOB MOXET He COoBMafaTb C MHEHVEM peJaKLun.

© HWy BLLI3, 2023

hse.ru

CTAPXEHELIKNIA Bnagucnae Banepbesuy,
HWY B3, Poccua

THOPUHA Hatanus EBreHbeBHa,
KazaHckuii (MpuBomKekuii)
hepepasnbHblii yHuBepcuTeT, Poccust

DPUNATOBA Mapusa AHaToNbeBHa,
HWY BLU3, Poccusi

LLUECTAKOBA KceHnus iMutpueBHa,
cnery, Poccus

3HTWH Kupunn Bnagumuposuy,
Cyg, EBpasuiickoro 3koHOMUYECKOro coto3a,
HWY BLU3, Poccus

ME3SIEB Anekcanap Bopucosuu,
YHuBepcuteT ynpasneHusa «TUCBW», Poccus

MIO/TTEPCOH PeiiH,

Npe3vAeHT VIHCTUTYTa MeX4yHapoAHOro npasa
(2013-2015), noyeTHbI Npocheccop
TaI/IMHHCKOTO YHUBEPCUTETA, DCTOHUSA

PYCVHOBA Bepa HukonaeBHa,
HWY BLU3, Poccus

CA®DAPOB Husamun AGaynna orny,
aenytat HaunonansHoro CobpaHus
A3zepbaligpkaHckoi Pecny6nmku,
AsepbaiimxaH

COKOJ10BA Hatanbsi AnekcaHApoBHa,
MIHOA um. O.E. KytadmHa, Poccus

OHTWH Mapk J/ibBOBUY,
MIrMMO (¥) M4 P®, Poccus



XXypHan BLU3 no mexayHapoaHomy npasy
HSE University Journal of International Law

Founder: National Research University Higher School of Economics.
Electronic scientific journal. Published since 2023. Frequency: 4 times a year.

Editorial Team

Vera RUSINOVA,
HSE University, Russia
EDITOR-IN-CHIEF

Ekaterina MARTYNOVA,
HSE University, Russia
EXECUTIVE EDITOR

Editorial Board

Roza AKSHALOVA,
L.N. Gumilyov Eurasian National
University, Kazakhstan

Luca BELLI,
Fundacédo Getulio Vargas (FGV)
Law School, Brazil

Daria BOKLAN,
HSE University, Russia

Kirill ENTIN,

head of the Eurasian sector, Centre for
Comprehensive European and
International Studies (CCEIS), HSE
University, Russia

Editorial Council

Yerbol ABAIDELDINOV,
Eurasian National University named after L.N.
Gumilyov, Kazakhstan

Adel ABDULLIN,
Kazan Federal University, Russia

Daria BOKLAN,
HSE University, Russia

Dmitry DEDOV,

former Judge at the European Court of
Human Rights (2013-2022), Moscow State
University named after Lomonosov, Russia

Mark ENTIN,

Moscow State Institute of International
Relations (University) of the Ministry of
Foreign Affairs of Russia, Russia

Anatoly KAPUSTIN,

Moscow State Institute of International
Relations (University) of the Ministry of
Foreign Affairs of Russia, the Institute of
Legislation and Comparative Law under
the Government of the Russian
Federation, Russia

Daria BOKLAN,
HSE University, Russia
DEPUTY EDITOR-IN-CHIEF

Ekaterina ZAKHAROVA,
HSE University, Russia
EDITOR

Alexander EVSEEV,
HSE University, Russia

Maria FILATOVA,
HSE University, Russia

Jedrzej GORSKI,
research fellow at the City University of
Hong Kong

Eduard IVANOV,
HSE University, Russia

Dmitry KRASIKOV,
Chair of International Law Department
at Saratov State Academy of Law, Russia

Ivana KRSTIC,
the University of Belgrade, Serbia

Denis KOLOS,
Judge at the Court of the Eurasian Economic
Union, Belarus

Qingjiang KONG,
China University of Political Science and Law,
People’s Republic of China

Anatoly KOVLER,

former Judge at the European Court of Human
Rights (1998-2012), the Institute of Legislation
and Comparative Law under the Government of
the Russian Federation, Russia

Upasana MAHANTA,
O.P. Jindal Global University, India

Sergei MAROCHKIN,

Head of the Laboratory of International and
Comparative Law Studies, State University of
Tyumen, Russia

Editorial address: 109028 Moscow, B. 3, Trekhsvyatitelsky Lane, office 227.
Tel.: +7 (495) 772-95-90 (23066); e-mail: lawjournal@hse.ru

https://jil.hse.ru

The authors' opinions do not necessarily reflect the opinions of the editors.

(©) HSE University, 2023

llya LIFSHITS,
the Russian Foreign Trade Academy, Russia

Yury ROMASHEV,
HSE University, Russia

Vera RUSINOVA,
HSE University, Russia

Ksenia SHESTAKOVA,
St Petersburg University, Russia

Vladislav STARZHENETSKY,
HSE University, Russia

Nataliya TYURINA,
Kazan Federal University, Russia

Alexander MEZYAEV,
University of Management “TISBI”,
Russia

Rein MULLERSON,

former President of the Institute of
International Law, Professor Emeritus
at Tallinn University, Estonia

Vera RUSINOVA,
HSE University, Russia

Nizami Abdulla oglu SAFAROV,
Member of Milli Majlis of the
Republic of Azerbaijan

Natalia SOKOLOVA,
Moscow State Law University
named after Kutafin, Russia

Natalia YERPYLEVA,
HSE University, Russia



Conepr<kaHue / Contents

TEOPETUYECKUE U3bICKAHUA / THEORETICAL INQUIRIES

Aspynosa A.E., Kocyos B.H. / Avdulova A.E., Kostsov V.N.
0653aHHOCTb BbIHECTU MWCMOJIHUMOE pELIEHNE B MeXAyHapogHOM apbutpaxe:
Kputnyeckmii aHanus / Duty to Render an Enforceable Award in International

Arbitaration: A Critical AnalySiS PYC.......oiiiii i e 4

MoHamopeHKo B. E. / Ponamorenko V. E.

KopnopaTuBHbLIN KOMMNJIAEHC B MEXaHU3MEe MeXKAYHapoaHoro ¢GpuHaHCOBO-NPaBOBOro
perynuposaHusa / Corporate Compliance in the Mechanism of International Financial
and Legal RegUIatioN PYC ... ..o e 32

AKTYA/IbHBIE MPOBJIEMbI / TOPICAL ISSUES

Mbicausckum M. M. / Myslivskiy P. P.
NcnonHeHne aktoB Cyaa EBpPasmMiACKOro 3KOHOMUYECKOro coto3a: 0630p nepBbix
npobaem u nytei ux pewerns / Execution of Acts of the Court of the Eurasian Economic

Union: Review of the First Problems and Ways for Their Solutionpyc.......................... 42

AngpusaHos [. B. / Andriyanov D.V.

MexayHapoZHO-NpaBoBble MNpobaembl YCTaHOBNEHWA peanbHOW CBA3M CyAHa W
rocygapctsa ¢ara: Top:KecTBo popmanmama Hag cogepskaHmem? / International Legal
Problems of Establishing a Genuine Link between the Ship and the Flag State: the

Triumph of Formalism over Content? PYC ..o .54

OBCYXAEHWE PE®OPM / REFORM DEBATE

Fomenko A.l. / ®domeHKo A.W.

Assessment of Damages and Compensation in the Context of Investor-State Dispute
Settlement Reform Proposals / OueHKa YyB6bITKOB U KOMMNEHCALUMW B KOHTEKCTE
npegnoXKeHnin no pedopMUPOBAHUID CUCTEMbI YPEFYIMPOBAHUA CMOPOB  MEXKAY
MHBECTOPAMM U TOCYAAPCTBAMM ENG ...oivniiiniieiieeeiiee e e e 72

MEXANCUUNUHAPHDBIE UCCNTIEAOBAHUA / INTERDISCIPLINARY RESEARCHES

Parkhomenko A.A. / NapxomeHko A. A.

Front-of-Pack Nutrition Labelling: are Health Policy Decisions Reconcilable with the WTO
Disciplines? / MapKupoBKa NpoOAYyKTOB MNWTaHMA Ha /IMLEBOW CTOPOHE YMaKOBKMU:
COBMECTUMbI N MHUUMATMBLI B chepe 34paBOOXPAHEHUA C HOPMaMM M NpPaBUAAMM

BT O 2 ENG e L 93

KOMMEHTAPUI / COMMENTARY

BboknaH [.C., Mypawko E.A. / Boklan D.S., Murashko E.A.
OnacHaa npakTuKa BTO: TonKoBaHME UCKAOYEHMA NO coobparkeHnAm 6e3onacHOCTU B
cnope CLUA — TpebosaHusa kK mapkuposKe / Interpretation of the Security Exceptions in

United States — Origin Marking Requirement PYC.................cc....iieiiiiiiiaiiiie e . 111



TEOPETUYECKUE N3bICKAHNA | THEORETICAL INQUIRIES

OBA3AHHOCTb BbIHECTN NCMNOMHNMOE PELWLWEHWE B MEXXAYHAPOAHOM
APBUTPAXE: KPUTUYECKUIA AHANN3

ABAYJTOBA A. E., KOCLIOB B. H.

Asaynosa AHHa EBreHbeBHa — MarucTp rnpasa, HOPUCT afBOKATCKOro
610po «VIBaHAH 1 napTHepbI», Mockea, Poccus (avdannaevg@gmail.com).
KocuoB Bnagnmup Hukonaesuu — LL.M. (FapBapackuii yHUBEpCUTET),

COBETHVK topuaunuyeckoid cupmbl Sirota & Partners, Mocksa, Poccus
(vladimirkostsov@gmail.com). ORCID: 0000-0001-8444-1142.

AHHOTaUuA

ABTOPbI KPUTUYECKN aHa/IM3NPYIOT 06513aHHOCTb apbuTPOB BbIHECTM MCMNOMHUMOE pELLEeHUe B MeXAyHapogHOM apbutpaxe, Kotopas
HepeKo paccMaTpuvBaeTCA B KayecTBe OTMPaBHOW TOYKWM NS paspelleHus LEenoro psaa npasoBbIX BOMPOCOB, BO3HMKAOLMX Npu
paccmoTpeHun apbuTpaxHbIX CropoB. B cTtaTbe 060CHOBbLIBAETCA, YTO AaHHasA 0653aHHOCTb He MOXET MOAMEHSTb Apyrve npaBoBble
WHCTUTYTbl N HE MMEET CaMOCTOSITE/IbHOTO 3HaYeHWs1 B BONPOCax YCTaHOB/IEHNA apbuTpaMm IpUCAUKLMK, BbiIGOpa NPUMEHUMOro nNpasa
0N paspelleHns cnopa, a Takke Npu paccMOTpeHun Aena no cywecTtsy. [JaHHas 0653aHHOCTb, WUCTOYHMKOM KOTOPOW BbiCTynaet
apbutpaxHoe cornalleHne, CyLecTByeT B YaCTHOMPABOBbIX MHTEpecax caMux CTOPOH. OHa He MOXET ObITb UCMO/b30BaHa B KayecTse
MNHCTPYMEHTa yuyeTta nybnnyHbIX MHTEPECOB rocyfapcTs uam MexayHapoaHoro cooblectsa. Cam gakT, UTO HEKOTOpOe peLleHne byaeT
NpUBOANTLCA B UCMOMIHEHVE B ONPELENEHHON IOPUCANKLMN NN Xe YTO B 3TOI OpUCAUKLMK ByAeT paccMaTpuBaTbCs BONMPOC 06 0TMeHe
pelleHnsl, He O3Ha4YaeT Ha/IMuus y Takol KPUCAUKLMM CBA3WM C NPeAMETOM crnopa, AOCTaTOYHON AN NMPUMEHeHWs ee npasa Wau
CBEpPXMMMEepaTVBHbIX HOPM. 1 HA06OPOT: TOT YaKT, YTO HEKOTOPOE rocyAapcTBO He OyAeT MeCTOM UCMOTHEHNS UM MECTOM BblHECEHUSA
apbUTPaXHOTO PeLleHns, He O3HaYaeT, YTO ero NpPaBo He MOA/EXMNT NPUMEHEHNIO B MeXyHapO4HOM apbuTpakHOM pasbuparenscTBee.
[JlaHHble BONpoChkl yperynimposaHbl 60/1ee HIaHCMPOBaHHbIMY MpasBuiaMm, Kacarwmmcs nopsgka Belibopa npaea B MeXAyHapoAHOM
apbuTpaxe, YCTAHOB/EHWS COAEPXaHWs 3TOr0 npaea, a Takke npaBWiaMuM O MNPUMEHEHUW B MeXAyHapoaHOM apbutpaxke
CBEPXVMMMEPATVBHLIX HOPM TPETbUX CTPaH U HOPM TPaHCHaLUMOHaIbHOMO My6/nMyYHOro nopsgka. Kpome TOro, KOMNeTeHLmMsl, KOTOpPOW
CTOPOHbI HaZEeNsT apbuTPOB NpK 3aKkOHEHNN apOUTPadKHOTO COrnalleHns, npegnonaraeT 0653aHHOCTb apoUTPOB CaMOCTOATE/bHO
onpefenuTb Npefenbl CBOEN pUCAMKUMM (MPUHLMN «KOMMETEHLUMA O KOMMETEHLMW») W paspelunTb Crnop No CyLecTBy, nNpoBeas
COOCTBEHHbIVi lopUAMYECKUil aHaIM3 NPYMEHMMOTO Npasa 1 06CTOATENbLCTB Aena. Ecnv xe apbuTpbl NOAMEHAIOT 3TOT aHaIM3 NOMbITKOM
NPOrHO3MpoBaTh, Kak Ha 3Tane UCMOMHEHWUS PEeLUeHNs K UX PELLeHU0 OTHECETCA TOT WM UHOM rocyfapCTBeHHbIV cyf, (Ybe npaBo He
ABNSAETCHA NPUMEHNMbIM), TO UX PELLIEHNE TaKke MOXET Noa/iexars OTMEHe Kak BbIHECEHHOE C OTKa30M OT OCYLLECTB/IEHUS IOPUCANKLNN
(aHrn.: negative excess of competence). B cBA3n ¢ 3TUM B cTaTbe 060CHOBBLIBAETCH, YTO 06A3aHHOCTL apOUTPOB BLIHECTU UCMOTHUMOE
pelleHve no obliemy npasuy orpaHuyeHa BoCNosIHEHEM NPO6enoB B BONpocax apouTpakHoW npoueaypbl 1, Hanpumep, MOXET ObITb
ncnosb3oBaHa A1 060CHOBaHUS MOMTHOMOUNI apbUTPOB MO OCYLLECTBEHWIO KakunX-1mMbo npoLeccyasibHbiX AeCTBUiA, KOTOpble NPSAMO
He NpefycMOTPeHbI corfalleHneM CTOPOH WU NPUMEHVMbIM NPABOBbIM UCTOYHUKOM. OfHaKO Ha NpakTVke 60/bLUNHCTBO CCbINIOK Ha
3Ty 0643aHHOCTb OLUNGOYHBI.

KnwoueBble cnosa

MeXAyHapoaHblii ap6uTpax, 06si3aHHOCTM ap6uTpa, npouefypa apbuTPaHOTO pas3dupaTenbcTa, WCMOHUMOE peLLeHue, OTMeHa
peLLeHUs, NPU3HaHVE Y NPVBELEHNE PELLUEHUS B UCMOSTHEHNE

Ana untupoBanuaA: Asaynosa A. E., Kocuos B. H. O643aHHOCTb BbIHECTU UCMOSIHUMOE pPELLUEHVE B MEXAYHapOAHOM apbuTpaxe:
KpuTuueckuii aHanus // XypHan BLUD no mexayHapogHomy npasy (HSE University Journal of International Law). 2023. T. 1. Ne 2.
C. 4-31.

https://doi.org/10.17323/jil.2023.18179

BBepneHue

B n3BecTHoM pgene CasuHu npomus 3chuonuu® nepes cocTaBoM apGuTpadka, Bo3raeisemMbiM 3. Maspom,
BCTa/l HETPMBUA/IbHBIA BOMPOC: CBA3aHbl /M apbuTpbl BbIBOAaMMW TFOCYAAPCTBEHHbLIX CYAOB MO MECTY
apbuTpaxa 06 OTCYTCTBMM Yy apbWUTPOB HOpUCAMKUMM paspellatb cnop? B gaHHoM gene cyabl ddmonun,
KoTopasi BbiCTynasia rocy4apcTBOM-OTBETUMKOM U FOCY4apCTBOM MecTa apbutpaxa, BbIHEC/ N ABa CyAebHbIX
3anpeta, nNpeanncbiBaloLmMx apomuTpam NPUOCTaHOBUTL pa3bupatensCcTBo (aHr.: anti-arbitration injunctions).
OTBETUMK CUUTA/, YTO eC apOUTPbI NPU3HAKT KOMMETEHLMIO paccMaTprBaTb CMOP BONPEKM BbIHECEHHbIM
3anpetaMm, OHWM HapyllaT CBOH 00653aHHOCTb BbIHECTM WCMOMHMMOE peLueHne, MOCKOMbKy Oyayliee
ap6uUTpaxxHoe pelleHne, BeposTHee Bcero, GyAeT oTMeHeHo B dchmonun®. CocTaB apbutpaxa npusHan 3a
co60ii 0653aHHOCTb NpuaraTb pasymHble YCUINA Asi BbIHECEHWS UCMOMHUMOTO PELLEHNNA®, OfiHAKO peLuwnn,

Salini Costruttori S.P.A v. Ethiopia. ICC Case No. 10623. Award of 7 December 2001.
Ibid. §81-82.
3 Ibid. 8140.
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YyTOo [0BOAbI OTBETYMKA «SBMSAOTCA COBEPLUEHHO HEBEPHbIMU W, ecnyn OGyayT noadepXaHbl, NpuBedyT K
NoApbIBY COrMalleHUsi CTOPOH O Nepegade CropoB B apOuTpak UM OTKasy B MpaBocyaun»*. B pesynstarte
apouTpbl NPOAO/HKNIN PACCMOTPEHME ieNa U BbIHECIN peLleHne Mo CyLLEeCTBY B MOMb3Y 3asBUTENS.

Takol Nnoaxod MOXEeT BbI3BaTb YAMB/EHWE, Belb B Aa/lbHEALWEM Cyabl SPMONUN BNosIHE MOTYT OTMEHUTb
apobuTpaxHoe pelleHne WM 0TKasaTbCA NPMBOAUTL €70 B UCMOJSIHEHME. VICMONHUMOCTb apbuTpakHOro
peLLEHNS HEPeaKo CTaBWUTCA MPaKTMKYOWMMK OpUcTamMn BO [aBy yria npu paspeLlleHnn CrIoXKHbIX
NpaBoOBbIX BONPOCOB®. B cneumanim3vpoBaHHol AOKTPUHE Takke pacnpocTpaHeHo MHeHMe, YTo 06513aHHOCTb
ap6UTPOB BbLIHECTM MWCMOSIHUMOE PELIEHWE — 3TO [/1aBHbI 3MIEMEHT® 1 Jaxe CMbIC/ CYLLECTBOBaHMWS
ap6utpaxa’ UM No MeHblleil Mepe OTnpaBHasl Touka WCMOMHEHWsI apbuTpom cBoel dyHkuum®. B
pe3ynbrate 0653aHHOCTb apOUTPOB BbLIHECTM WCMOMHAUMOE PELUEHVNE CTaHOBWTCSH HEKOI «BOJLLEOHON
Tab/eTKon», 4yaoAeCTBEHHBIM CPEACTBOM, KOTOpOE BCErga MOXHO MPUMEHWTb BMECTO aHasM3a Gonee
HIOAHCMPOBAHHbIX KOPUANYECKNX KOHLIENLNIA.

Ccbl/iKM Ha 06513aHHOCTb BbLIHECTM WCMO/IHUMOE peLleHne MOXHO BCTPETUTb Kak Mpu paccMOTPeHUn
CMOpPOB, B KOTOPbIX MPUMEHNM apOUTPaXHbIA pernameHT, HanpsiMyr yCTaHaB/IMBatoLWMiA 3Ty 00653aHHOCTb,
Tak M NpyM pacCMOTPEHMM CMNOPOB, B KOTOPbLIX MPUMEHMMbIE UCTOYHWKU B MPUHLMMNE €€ He YNOMUHAIOT.
BmecTe ¢ Tem kakoe-nnbo CTporoe noHMMaHwe 06s3aHHOCTW BbIHECTU WCMOSTHUMOE peLleHne OObIYHO He
aptukynupyetcs. CCbUIKW Ha Hee nNpuBOAATCA MNPV PacCMOTPEHUU MNPaKTUYecKn bbiXx BONPOCOB
MEeXAyHapO4HOro apbutpaxa, Ha4ymHasi C yCTaHOB/IEHUS HOPUCOUKLMN 1 3aKaHuMBasi CyLLeCcTBOM cropa. He
BNOJIHE OMpefeneHo W reorpacuyeckoe cogepxaHvwe 310l 0653aHHOCTU: B KGKOM MMEHHO NpaBonopsigke
apbuTpadkHOe peLLeHne JO/MKHO ObiTb NCMOMTHUMbIM?

Mpn LWMPOKOM MNPUMEHEHMM 0OS3aHHOCTM BbLIHECTM WCMOMHMMOE pelleHne 6e3 onpepeneHus ee
KOHKPETHOIO coAepXaHusi lopuctam B obnactn apbutpaxa BoobLue He TpebyeTcs NPOBOAWTL COGCTBEHHbIN
IOPUAMYECKNIA aHaNn3: AOCTATOYHO KaxKabll pa3 ycrnewHo npeackasbiBaTb NoAX04 rocyfapCTBEHHbIX CYL0B.
Hanpumep, ecnn cnop 3aTparmBaeTr OCOOGEHHO BaXKHbI WHTEpPec rocygapcrsa, B Knaccuyeckux cypax
MPUHATO BECTU pedb O TaK HasblBaeMblX CBEpXMMNepaTuBHbIX HOpMax (HopMax HenocpencTBEHHOro
NPUMeEHEeHNs1), KOTopble [A0/MKHbI AEelicTBOBaTb HEe3aBWCMMO OT HOpM NpuMeHuMoro npasa (lex causae)®.
[OKTpuHa cBEpXMMNEpPaTUBHbLIX HOPM MOXET ObITb 3a4€MCTBOBaHA 1 B MEXAYHAapOAHOM apbutpaxe, 0gHako
C OroBOPKOI O TOM, YTO apbuTpbl HE UMEIOT lex fori 1 NOTOMY B OT/IMYME OT TOCYAAPCTBEHHbLIX CYAOB He
06s13aHbl aBTOMATUYECKM YUWTbIBaTb MHTEPEC rocyaapcTBa, B KOTOPOM NPOBOAMTCA apbuTpax'®. BmecTo
3TOr0 A1 MPUMEHEHMST CBEPXMMMEpPATMBHLIX HOPM B MeXAyHapogHOM apbuTpake paspaboTaH 6osee
HeliTpasbHbIl topUANYECKUlA TecT, npeanonaratolwnii BbiIbop TakMx HOPM MCXOAA U3 aHa/m3a npaBOBbIX
YCTaHOB/IEHWIA, HanpaB/EHHbIX Ha 3alMTy Ny6/MYHOTO UHTEpeca, BCEX NOTEHUMaTbHO 3aMHTEPECOBaHHbIX

4 Ibid. 8146.

5 ABTOpbI 3TOI PaboTbl HECKO/LKO NET ABNAIOTCA TpeHepamu komaHas! HAY BLU3 (kamnyc B . MOCKBE), y4acTByHOLLEl B KOHKYpCe Mo
mexgyHapogHoMy apbuTpaxy um. Bunnema K. Buca, v BbiCTynatloT B posv apbuTpos. U3 roga B rof kKOMaHgpl, yyacTsytolime B
KOHKypCe W NpeAcTaBnsowye pasnyHble YHWBEPCUTETbI, CCbINAKTCA Ha HEUCNOMHUMOCTb Gyayllero pelleHns B KayecTse
aprymeHTa B Mo/b3y OTK/IOHEHUS apbuTpamu HopUCaVKLMIN NO Cropy, Npy BbIGOPEe TOro WM MHOTO MPMMEHUMOTO npasa Nnbo Jaxe
AN paspelleHnst cnopa no cyulectsy. ApOouTpbl Takke HepeaKko Nno CBOel WMHULMATMBE WHTEPEeCYIOTCA Y CTOPOH, YTO 6ydet C
MCNOMIHMUMOCTBIO PELLUEHUS, €CNN OHW COrMNacsATCa C TeM WM UHbIM NOAXOLOM K paspelueHuto cnopa. lMNpu 3aTom nofo6Hble
CTyA€HYeCK/e KOHKYPCbl MO3BONSIOT MOMYYMTb BMOSHE afieKBaTHOe MpeAcTaB/fieHne O TOM, KakK HpUCTbl — MPUYEM HE TOSIbKO B
Poccun, HO 1 No BCeMy MMPY — MbICAAT Ha nNpakTuke. Hanpumep, nepef yyacTHukamu 30-ro KOHKypca um. Buca BcTaut Bonpoc o
[eiiCTBUTENbHOCTM ap6UTPaXKHOTO COrNalLeHns, 3akMlo4eHHOro 6e3 cornacus MUHUCTPa NPUPOAHbLIX PECYPCOB M pasBUTUA, XOTA
Toro TpeboBana KOHCTUTYLUMS rocyfapcTBa, B KOTOPOM Obln MHKOPNOpMpoBaH OTBeTuMK. OTBeYass Ha AaHHbIi BOMPOC, MHOrve
KOMaHZpbl NonbITaICb 060CHOBAaTb MPUMEHUMOCTb 3TOTO KOHCTWUTYLMOHHOTO TpeboBaHWs K apObuTPaXHOMY COrfalleHuo u,
COOTBETCTBEHHO, OTCYTCTBME Yy apObWUTPOB OPUCAMKLMM HA PacCMOTPEHWe fena B CBS3W C HeJelCTBUTEeNbHOCTbIO apOuTpakHOro
cornaweHns Tem, 4YTO CyAbl rocyfapcTsa, B KOTOPOM MHKOPNOPMPOBaH OTBETYMK, HE MPUBEAYT B UCMO/HEHWE apbuTpaxHoe
peLleHne, BbIHECEHHOE B HapyLUEHNe KOHCTUTYLMKN. CXOoXel Nnorvike 6bln CKIOHHbI CIeA0BaTb U MHOTViEe apouTpsbl.

5 Lew J. D. M. Applicable Law in International Arbitration. Oceana : New York, 1978. P. 537. B Poccuu KpUTUKYEMYIO HaMn TOUKY
3peHus BbickasbiBasia O. ®. 3acemkoBa. Cm. 3acemkosa O. ®. CsepxumrepamusHble HOPMbI: meopusi U fpakmuka. M. :
WHdbotponmk Megna. 2018. 'n. 3 («04HOW U3 OCHOBHbIX 06A3aHHOCTEl apbuUTPOB SABMSETCA BbIHECEHWE NCMO/THAMOIO PELLEHUS»).
CwMm. Takke AkceHoB A. T. lpasosoe peay/iuposaHue MexOyHapOOHbIX KOMMEPYECKUX KOHMPAKMOoB B YC/A0BUSIX IKOHOMUYECKUX
caHkyuli |/ BecTHUK apbuTpaxHoli npaktuku. 2020. Ne 5. C. 86-100; lMpuHyurnbl MexOyHapOOHbIX KOMMePYEeCKUX 002080p08
YHUAPYA 2010 / nep. ¢ aHrn. A. C. KomapoBa. M. : CtatyT. 2013. C. 13-14 (yka3biBaeTcsl Ha 0653aHHOCTb BbIHECTY UCMO/THNMOE
pelleHne B KOHTEKCTe 06513aHHOCTWM apbWTPOB MPYMEHATb CBEPXMMNEPATUBHbIE HOPMbl TPETbUX CTPaH, YTO, Ha Halw B3rnsg,
HEKOPPEKTHO, NOCKO/IbKY 3Ta 06A3aHHOCTb HE 3aBUCUT OT UCMOTHUMOCTU PEeLLEHUS, a ABMIAETCA YacTbio 0653aHHOCTN apbuTPoB Mo
paspeLLeHto cnopa CornacHo NPMMEHUMOMY Npasy).

7 Schwartz E. A., Derains Y. A Guide to the New ICC Rules of Arbitration. Kluwer Law International, 1998. P. 353.

8 Newman L. W., Hill R. D. Leading Arbitrators’ Guide to International Arbitration. Juris Publishing, Inc., 2014. P. 67.

9 O cBepxumnepaTVBHbLIX HOpMax CM., Hanpumep, 3acemkoBa O. @. Ykas.coy. 2018; AcockoB A. B. OCHOBbI KO/I/IU3UOHHORZ0 Mpasa.
M. : M-Nloroc. 2017. C. 139-195.

0 unbuoB A.H. MmnepamusHble HOPMbI B MEXAYHApPOOHOM KOMMEPYECKoM apbumpaxe /| BeCTHUK MeXAyHapoaHoro
KoMMmepueckoro apbutpaxa. 2004. Ne 2. C. 16-42.
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npaBonopsiakoBY. OfHaKo 3TOT TECT CTAHOBMTCS BCE MEHee BOCTPeGOBaH Ha NPaKTuKe: Befb BCEraa MOXHO
COoC/aThCsA Ha 06513aHHOCTbL BBIHECTU UCMOSTHUMOE PELLIEHUE U BbISICHUTL, BYAET /N PELLEHNE OTMEHEHO UK
He NPU3HaHO B TOW WM UHOIA IOPUCANKLNMN.

Mopo6GHas ornsiaka Ha Mo3uvLMIo roCyAapCTBEHHbIX Cy0B onacHa. OHa cnoco6Ha nofopsaTb camy CyTb
CYLLLECTBOBaHMSI MEeX/yHapoJHOro apbuTpaxa Kak a/lsTepHaTMBbl Knaccuyeckomy npasocyauto. Ecnv B
Kak[JoM criope cocTaB apbutpaxa 6yaeT CTPeMUTbLCA NpeackasaTh, Kak rocyaapCTBeHHbI cy oTHeceTcs K
ero BbiBOJAM, ap6uTpax, N0 CyTU, MUMUKPUPYET Mof rocyAapCTBeHHble CyAbl. A paspelleHue cnopa
rocyapCTBeHHbIMM CyflaMM — Kak pa3 TO, Y4ero CTOPOHbl XOTeNM M36exaTb, 3ak/iounMB apbuTpakHoe
cornalleHue.

B HacTosilweli cTatbe Mbl NPOAEMOHCTPUPYEM, UTO cdiepa AelicTBUS 0653aHHOCTM apGUTPOB BbIHECTU
UCMOSIHUMOE PELLEHNE A0MKHA UMETb OrpaHuYeHHble Npeaenbl U He MOXET MOrolWaTth Apyrue npaBoBbie
MHCTUTYTbl. 3TO Kacaetcsl Kak MHBECTULMOHHOTO, Tak M KOMMEpPYecKoro ap6utpadka, MOCKO/bKY peLleHus
apOuTPOB MO TakUM fJenaM MoAMeXaT NPUHYAUTE/TbHOMY WCMO/THEHWI0O M MOTYT ObiTb OTMEHEHbI™?.
B HEKOTOPOM CMbICNe O6CYXAEHUE WCMOSIHUMOCTM akTyaslbHO M B K/1ACCMUYECKOM MEXroCyAapCTBEHHOM
ap6uTpaxe'®, ofiHaKo B 3TOM KOHTEKCTe 06513aHHOCTb BbIHECTY UCMOMHUMOE pelleHne 06CyXAaeTcsl peaKo.

B nepBom pasfiene cTaTbM Mbl NpOAHaN3NPYEM BOMPOC O TOM, OTKyda 6epeT Hauyaso 0653aHHOCTb
BbIHECTW MCMOMHMMOE pelleHne. ByaeT 060CHOBaHO, 4YTO OHa NpPouM3BOAHA OT BO/M CTOPOH W
TeNleo/IorMyYeckn HanpaefieHa Ha 3aluUTy MX WMHTepecoB, HO He WHTEepPecoB rocyJapcTB WM ap6uTpos,
paccmaTtpvBatowmx cnop. Moatomy, ecnm uctew, (3asBUTESb) TOTOB NPUHATL HA CE6A PUCK HEWUCTOTHAMOTO
pelleHnsi, B 60/IbLUMHCTBE C/ly4YaeB AaHHasi 06513aHHOCTb TEPSIET CBOO aKTyaslbHOCTb.

Bo BTOpOM pasgene KpUTUMYECKOW OLEHKE MOABEPrHYTCA TpU TUMOBLIE MpPaKTUYecKue cuTyauuu, B
KOTOPbIX CTOPOHbI CCbINAOTCA HA 06513aHHOCTL BLIHECTU UCMO/THUMOE PELLEHWE;: YCTAaHOB/IEHME 0PUCAMKLN
no cnopy, BbIGOp MPMMEHMMOrO MpaBa, PacCMOTPeHMe cropa Mno CywecTBy. Mbl MPOAEMOHCTPMPYEM, YTO
BONPOC 06 WCMO/IHMMOCTY PELLIEHUSI HE UMEET CaMOCTOSITE/TILHOTO 3HAYEHWS HU B OAHOI W3 3TUX CUTyaLuid,
MOCKO/IbKY OHU MOA/IEXAT pa3peLleHnio Ha 0CHOBAHMM HOPM NpaBa.

B TpeTbeM pasgene 6yfeT pacCMOTPEH BOMPOC O TOM, KAKOBO peasibHoe MeCTO 0683aHHOCTU BbIHECTY
UCNOMHUMOE peLleHne B MeX[yHapoAHOM ap6utpake. Mbl [IOKaXeM, YTO CChIIKM Ha 3Ty 0653aHHOCTb
YMECTHbI /WLLb [/ BOCMNOSIHEHNSA NPOGEoB B NPUMEHUMbIX NpaBuiax apbutpaxa v NnpenumMyLIecTBEHHO Mo
BOMpocam apGUTPadkHOi npoueaypbl, a He MaTepuasibHOro npasa. lNpu 3TOM C reorpadMyueckoli TOUKK
3peHus aTa 06si3aHHOCTb MO O6GWEMY MNpaBWIy OrpaHuyYeHa MecToM apbutpaxa, HO He WHbIMU
HOPUCAVKUMSIMU, Te NOTEHLMASIbHO MOXET 3anpallnBaTbCs NPUHYAUTENbHOE UCTMOSTHEHUE PELLIEHUS.

1 CMm. Xunbuos A. H. lMpumeHumMoe rpaso 8 MEXAYHapOOHOM KOMMEPYECKOM apbumpaxe: UMNIEPaAMUBHbIE HOPMbI: [UC. ... KaHA.
ropua. Hayk. M., 1998.

12 Kak npaBunio, apGuTpaxHble peLleHnst Mo MEeXAYyHapOoAHbIM VHBECTULMOHHBIM CriopaM AeWCTBYIOT Tak Xe, Kak U peLueHust B
MeXayHapoAHOM KOMMEPUYECKOM apbuTpaxe: OHM MOryT ObiTb OTMEHeHbl N0 MecTy apbuTpaxa W npuBefeHbl B UCMOSIHEHUE
B COOTBETCTBMU C MONOXeHUAMM KoHBeHumn OOH 0 npusHaHum W NpUBEAEHUMN B WCMOMHEHWE WHOCTPAHHbIX apOuTpPaXHbIX
petwenmii (Hoto-Viopk, 1958 roa). VIHOi pexum AeiiCTByeT TOMbKO B OTHOLIEHMM PeLIeHNi, BbIHECEHHBIX B MexXayHapoaHOM LieHTpe
no yperympoBaHunio MHBECTULIMOHHBIX CMOPOB: Tak1e peLleHnst MOoryT 6bITb OTMEHeHbI ad hoc KOMUTETOM MO aHHY/IMPOBaHUIO (a He
rocyfiapCTBeHHbIM CyZOM), U MM MNPUAAETCA Takas Xe cuia, Kak OKOHYaTeflbHbIM PeLUeHUSAM, BbIHECEHHbIM FOCYAAPCTBEHHBIM
cyfom (notomy obpatlleHve 3a npuBefeHneM B UCMONHeHne He Tpebyetcs)). CM. KoHBeHUus 06 yperynmpoBaHin MHBECTULMOHHBIX
CMopoB Mexzy rocyfapcteamut U OU3NYECKUMU MW IOPUANYECKUMU NLaMn Apyrux rocypapcts (BawwmHrtoH, 1965 rog) (aanee —
KoHBeHuusa MLYWNC). CT. 52 n 54. Y UHBECTULMOHHbIX apbutpaxeit no KoHseHuun MUYWC HeT MecTa apbutpaxa wu lex arbitri,
OflHaKo B Ka4yecTBe npasa, NPUMEHUMOro K BOMpocam apouTpakHON npoueaypbl, BbICTyNaeT MexayHapogHoe npoleccyasibHoe
npaeo, BkIyas camy KoHBeHuuioo MLUYWC. O pasnuumsx Mexay npaBoBbIM PEXMMOM WHBECTULIMOHHBLIX apbutpaxei no
KonseHuun MUYWC n gpyrmx MHBECTULIMOHHBIX apbuTpaxax cMm., Hanpumep, KceHodhoHToB K. E. Skcripornpuayusi cobcmseHHocmu
UHOCMPaHHO20 UHBECMopa 8 MeXOYHapOOHOM UHBECMUYUOHHOM fpase: AuC. ... Kanf. op. Hayk. M., 2015. lanee gns kpaTkocTm
Mbl ByAemM o06cyxXaaTb TOMbKO apbuTpaxu C MecTom apbutpaxa (M NOTOMY C KOHKPETHbIM lex arbitri), oqHaKko Halun BbIBOAbI
npUMeHUMbI 1 K apbutpaxam no KonseHuun MUYWC mutatis mutandis.

13 Y KnaccuMyeckux MeXrocyflapCTBEHHbIX apbuUTpakell 06bIYHO HET MecTa apbuTpaxa, ay rocy4apCTBEHHbIX CyA0B HET MOSTHOMOUNIA
NO OCYLUECTBNEHWNIO HaA HUMMW KOHTpons. OpgHako BONpoc 06 WX pUAMYECKOW AEeACTBUTENIbHOCTY MOXET ObiTb OLEHEH APYrvM
MeXayHapoAHbIM CylOM, UMEILLUM topucavKumio (Hanpumep, MexayHapogHbiM CyfoM), B paMKax paccMOTPeHus Apyroro crnopa
(aHrn.: collateral attack). Cm., Hanpumep: ICJ. Arbitral Award of 31 July 1989 (Guinea-Bissau v Senegal). Judgment of 12 November
1991. 847-52. B cBA3W C 3TUM 1 B TakMX apbUTpakax TeopeTuyeckn MoOXeT ObITb 3aB/IEH apryMeHT O TOM, YTO peLleHne He byaet
NPU3HAHO B pamMKax nocneayrLyx pasbmparenbCcTs KakvuM-mb0 aBTOPUTETHLIM OpraHoM. BOMbLUMHCTBO BbIBOAOB, ONMUCHIBAEMbIX B
HacTosLen cTaTbe, Takke PyHAAMEHTa/IbHO NPUMEHUMbI K NOL0OHBIM cUTyaumsam mutatis mutandis.
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1. OTkypa cnepyer 0653aHHOCTb BbIHECTU WCMOMHMMOE pelleHue, U YbMM UHTepecaM OHa
CNYXUT?

1.1. HopmMaTtuBHbIA UCTOYHUK 06SA3aHHOCTWN BbIHECTU UCMONTHUMOE peLleHne

MHorme aBTOpbl CXOAATCHA BO MHEHUW, YTO 0BA38HHOCTb BbIHECTW UCMOMHUMOE peLLEHNE B MEXAYHAapOAHOM
ap6uTpaxe [elCTBUTENbHO cyllecTByeT. B ynoMsiHyTOM Bbille aene CasuHu npomus 3¢huonuu cocTas
apbuTpaxa OTMETMW/, YTO AaHHas 06513aHHOCTb SBNSETCA «06LENPUIHAHHBIM NPUHLMNOM MEXAYHapOoAHOro
ap6uTpaxa»'®. M paxe aBTOpbl, BbICTYMalOWME C SIBHOW KPUTUKOW 3TOW 06583aHHOCTU, CKOpee He
YOB/IETBOPEHbI TEM, KaK OHa NPMMEHSETCS Ha MPaKTUKe U B KAKOM KOHTEKCTe Ha Hee 06bIYHO CChlNatoTCs
NPaBOMPUMEHUTENIM U CTOPOHbI, HEXEW He COorflacHbl C TeM, 4YTO JaHHYyl 0653aHHOCTb cnegyet
npu3HaBaTb®. B TO e BpeMmsi opUCTbI, CCbiNarlMecs Ha 0653aHHOCTb apGuTpa BbIHECTU WCMO/THUMOE
pelueHve, peko 060CHOBLIBAKT, U3 KAKOTO MMEHHO MCTOYHMKA OHa criefyer.

JTa 00653aHHOCTb, Kak NpaBw/io, MPsSMO He 3akpensjieHa B HauMOHAa/IbHbIX 3aKOHaX, Perynvpyrolmx
MeX/yHapoaHbI apbutpax'’, Ho Hall/a OTpakeHWe B apOUTpaxHbIX pernaMeHTax psfa MexayHapoaHbIX
apouTpaXkHbIX MHCTUTYTOB. Hanpumep, ctatba 42 ApOouTpaxkHOro pernameHTa MexayHapoaHOR TOprosoii
nanatbl NpefycMaTpuBaEeT: «BO BCEX BOMPOCAax, NPSAMO He Ypery/mpoBaHHbIX HACTOALWMM PernameHTom,
Cyn n CoctaB apbuTtpaxa <...> npwiaraloT BCe YCWIus Ans TOro, 4Tobbl y6eautbcs, 4To ApbutpaxHoe
pelleHne SBNASETCH HPULMYECKM WCTIONHUMbIM»'E, TToX0Xee TMOoMIoXKeHUE 3akpensieHo B PernameHte
JIoHOOHCKOTO MexayHapogHoro TpeTelickoro cyga (ganee — JIMTC): «[o Bcem Bonpocam, MpsIMO He
NnpeaycMOTPeHHbIM B ApBuTpaxHom cornawenuu, Cyg JIMTC, JIMTC, Peructpatop, CoctaB apoutpaxa,
No6oiA cekpeTapb COCTaBa apbuTpaxa u Kaxgas U3 CTOPOH <...> A0/MKHbI Mpuaarate BCe pasymHble YCUans
ana obecneyeHVs OPUANYECKOTO NPU3HAHUA U NPUHYAUTENBHOTO WUCMOSIHEHUSS apOuTPaKHOMO PeLleHus B
MecTe MpoBeAeHNs ap6UTpakHOro pasdupatenscTBa»’®. [aHHasi 06s13aHHOCTb Takke 3akpensieHa B
ApBUTPaXKHOM pernameHTe ApBUTPaXKHOrO MHCTUTYTa Toprosoli nanatbl CTokronbma® u Ap6UTpaxHOM
pernameHTe MexayHapoAHOro apomTpaxHoro LeHTpa B CuHranype?.

OfHako gaxe B cny4yasix, korga 0653aHHOCTb BbIHECTW WCMOSIHUMOE peLLeHue MPSMO He YNoMsHyTa B
3aKOHe MK apbUTPaXKHbLIX NPaBUIax, ee NCTOYHUKOM OBLIYHO CYMTAETCSA camo apbuTpaxHoe cornalieHme?,
Bbibupas apbuTpax B kayecTBe cnocoba paspelleHWss CrnopoB, CTOPOHblI OXMAAIT, YTO BbIHECEHHOE
peweHvne 6yaeT UCNOMHUMBLIM®, B MeXAyHapOAHOM KOHTEKCTE BO3MOXHOCTb MPUBEAEHVS PELUEHUs] B
ncrnonHeHve no KoHseHunm OOH 0 npu3HaHWM MU NPUBELAEHMU B UCTIOSIHEHNE UHOCTPaHHbLIX apbUTPaKHbIX
peweHnii (Holo-Mopk, 1958 rog) (manee — Hbio-Vlopkckast KOHBEHUMSA), K KOTOPOU MPUCOEANHUMNCH

14 Cwm., Hanpumep, Blackaby N., Partasides C., et al. Redfern and Hunter on International Arbitration (Seventh Edition). 7th edition.
Oxford University Press. 2023. §11.08; Born G. B. International Commercial Arbitration (Third Edition). 3rd edition. Kluwer Law
International. 2021. P. 2136; Waincymer J. Procedure and Evidence in International Arbitration. Kluwer Law International. 2012.
P.97; MaHoB A. A. [lpuHyun «jura novit curia» B8 MeXOyHapOOHOM KOMMep4YecKkoM apbumpaxe /I HoBble rOpu30HTbI
mMexayHapoaHoro apbutpaxa / noa pea. A. B. Acockosa, H. IBunkosoii, P. M. XogpiknHa. Mocksa, BepnuvH : MHdoTponuk Meauna.
2013. Bbinyck 1. C. 278, 288-289; UynpyHoB W. C. ApbumpabesibHoCmb: MPUMEHUMOE Mpaso U B/IUSHUE CO CMOPOHbI
csepxumnepamusHbix Hopm I Tam xe. C. 338.

15 Salini Costruttori S.P.A v. Ethiopia. §140.

6 Boog C., Moss B. Arbitrability, Foreign Mandatory Law and the Lazy Myth of the Arbitral Tribunal’s Obligation to Render an
Enforceable Award: A Case Note on Swiss Federal Supreme Court Cases 4A_654/2011 and 4A_388/2012. ASA Bulletin. 2013.
Vol. 31. Ne 3. P. 658.

B Poccun 3aKOH, PETyINPYIOLLMI BHYTPEHHWI apBUTpax, 3aKpensisieT, YTO «CTOPOHbI 1 TPETENCKMIA Cyf npuiarailoT Bce YCUnmsi K
TOMY, 4TOGbl apbuUTpaXKHOe pelueHne 6bII0 PUANYECKU UCnoNHUMO». CM.: ®efepanbHblii 3akoH «O6 apbuTpaxe (TpeTelickoM
pasbupartenbctee) B Poccuiickoii ®egepaummn» oT 29.12.2015 Ne 382-93. CT. 38.

18 ICC Rules of Arbitration. 2021. Art. 42.
URL:https://iccwbo.org/dispute-resolution/dispute-resolution-services/arbitration/rules-procedure/2021-arbitration-rules/#block-accor
dion-42 (para o6pawieHus: 04.06.2023).

9 LCIA Arbitration Rules. 2020. Art. 32.2. URL: https://www.Icia.org/Dispute_Resolution_Services/Icia-arbitration-rules-2020.aspx
(nata obpateHus: 04.06.2023).

20 Arbitration Rules of the Arbitration Institute of the Stockholm Chamber of Commerce. 2017. Art. 2(2). URL:
https://sccarbitrationinstitute.se/sites/default/files/2022-11/arbitrationrules_eng_2020.pdf (gata obpatieHus: 04.06.2023).

2L SIAC Rules 2016. Art. 41.2. URL: https://siac.org.sg/siac-rules-2016 (aata o6palieHus: 06.06.2023).

2 ApaynoBa A. E. O6si3aHHOCMbL ap6umpa BbIHECMU UCTIO/IHUMOE peWweHuUe 8 MexAyHapoOHOM KOMMepuyeckoM apbumpaxe I/
Monogoii yyeHblii. 2019. Ne 22 (260). C. 266. [laHHas Touka 3peHus NOoAAEPKMBAETCA Takke B cneayowyx pabortax: Platte M. An
Arbitrator’s Duty to Render Enforceable Awards // Journal of International Arbitration. Vol. 20. Ne 3. 2003. P. 308; Donovan D. F,,
Greenawalt A.K.A. Mitsubishi After Twenty Years: Mandatory Rules Before Courts and International Arbitrators /| Pervasive
Problems in International Arbitration / ed. by L. Mistelis, J. Lew. International Arbitration Law Library. Vol. 15. 2006. P. 56.

% Kak BepHo noametun B. Mapk, «Crnopsiliye CTOPOHbI OBGbLIYHO HAZelTCs, YTO apBUTPaXHbI Npouecc NpuBeLEeT K YeMy-To
6onbLUeMy, YeM NPOCTO NUCT Bymaru». Park W. W. The Four Musketeers of Arbitral Duty: Neither One-For-All nor All-For-One /I Is
Arbitration only As Good as the Arbitrator? Status, Powers and Role of the Arbitrator / ed. by Y. Derains, L. Lévy. Dossiers of the
ICC Institute of World Business Law. Vol. 8. 2011. P. 27.
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https://iccwbo.org/dispute-resolution/dispute-resolution-services/arbitration/rules-procedure/2021-arbitration-rules/%23block-accordion-42
https://iccwbo.org/dispute-resolution/dispute-resolution-services/arbitration/rules-procedure/2021-arbitration-rules/%23block-accordion-42

172 rocygapctBa, SBASETCA OAHMM U3 MpeMMyLLecTB Bblbopa apbuTpaxa B kauecTBe dopyma Aans
paspeLLeHns CrOPOB MO CPABHEHWIO C FOCYAAPCTBEHHLIMM CyAammn®,

Ho 4TO MMeHHO NMOoHMMAaETCH Nog, 3Tol 0683aHHOCTLI0? ONMpasicb Ha TEKCTbl apOUTPaKHBLIX PernaMmeHToB
N NpakTUKM apbutpaxen, BblgenMMm ABa noaxoAa: UCNOMHNUMOCTb MOXET NOHMMAaTbCs Mb0 B abCTPaKTHOM
cMmbicne (ucxoass u3  0o6WMX TpeboBaHW K apobuTpakHOMY PELLUEHMI0, KOTOpble pasdensitoTcs
npaBonopsiikamn Ha MeX/AyHapoAHOM YPOBHe)®, Nn60o B NPUBS3KE K KOHKPETHOMY MNpaBonopsaky?.
B nocnegHem cnydyae MCMOSIHUMOCTb MOHUMAETCA /IGO0 Kak PUCK OTMEHbI PeLLleHns No MecTy apbuTpaxa,
6O Kak puUcK oTKasza B NPW3HAHUWM WM UCMOSTHEHUN apOUTPadKHOIO peLleHMs] TPETbMMMU TocyaapcTBamMMm,
HanpvMep rocyapcTBOM MecTa HaxOXAeHUs: OTBETUMKA.

Kak 6ygeT nokasaHo B pasgene 2 gasee, Haubonee NPobaeMHbIM Ha NPaKTMKe OKa3biBaeTCs NOHMMaHue
NCMOMIHUMOCTM apOUTPadKHOTO peLLeHNs B MPUBSA3KE K KOHKPETHOMY NpaBonopsaaKy (TO eCTb BTOPOI NOAXoAa):
MMEHHO B 3TOM 3HAYeHWU Ha 06A3aHHOCTb BbIHECTU WCMOMHUMOE peLleHne 06bIYHO CCbIIATCA CTOPOHBI.
Bo MHOrOM 3TO CBA3@aHO C TeM, YTO 06513aHHOCTb BbIHECTW UCMOMHMMOE peLleHne B abCTPakTHOM CMbIc/ie
[OCTaToOvYHO «6e33ybasi»: Npu BblAENEHUN 0OLLMX TpeboBaHWi K apOMTPaXKHOMY peLleHunto, NPU3HaBaeMbIX
Ha MeXayHapoAHOM YPOBHE B Lie/IOM, 06bIYHO OKa3bIBAETCS, YTO 3T TPpebOBaHMSA HEOT/IMYMMbI OT NpaBu,
perynupyrowmx apbuTpakHyto npoueaypy. Hanpumep, npaBo CTOPOH Ha MNpeAcTaB/ieHVWe CBOEW NO3MLMK
(aHrn.: right to present the case) n Heob6XxoAMMOCTb YBEAOMWUTb OTBETYMKA 06 apbuTpakHOM
pas3bupartenibcTBe U TakK CNeayoT U3 MaHAaTa apbuTpoB paspeLlnTb Cnop B ONpeAeneHHol NpoLeccyasibHO
dopme. MNpy 06CYXAEHUN AAHHBIX NPaBW/ CCblKA HA 06A3aHHOCTb BLIHECTW WCMNO/IHUMOE peLleHne He
TpebyeTcs U HOCUT XapakTep aHa/IMTUYECKOTO «LUyMa»?’. Mo3ToMy NCMOSTHAMOCTb PELIEHUS] B aGCTPaKTHOM
CMbIC/le BO MHOIOM MpeAacTaBnser coboii /103yHr-HanoMuHaHve O HeobXxoAMMOCTM paspelunTb cnop
cnpaBeg/IMBO U HE UMEET PeasTbHOT0 HOPMATUBHOIO BAVSIHMS.

Mo 3TMM nNpuuMHaM B [JaHHON paboTe Mbl Oygem WCXO4UTb M3 TOro, YTO 06513aHHOCTb BbIHECTU
NCMOMIHUMOE pEeLLEHME CYLLECTBYET, O4HAKO Hall aHa/M3 6yaeT NpPevMyLLeCTBEHHO CKOHLEHTPUpOBaH Ha
006513aHHOCTUN BbIHECTW UCMOIHUMOE PELLEHUNE C NPUBA3KONA K KOHKPETHOMY NPaBOMNOPSAKY.

1.2. WHTepecbl, AN 3aWUTbl KOTOPbIX CYLIECTBYET O06S3aHHOCTb BbIHECTU WCMOJIHUMOE
pelleHve

MOMMMO TOFO, YTO HOPUCTbI, CCbiNAOLMECA HA WCMOMIHUMOCTb pelleHusi, peako 060CHOBLIBAKOT, KaKo
MMEHHO NPaBOBOM MCTOYHMK npeanosaraer 06513aHHOCTb ap6UTPOB BbIHECTM UCMOSTHUMOE peLleHne, OHM
yacTo ynyckawT K3 BuAy TO, 3auem 3Ta 06513aHHOCTb B MPUHLMMNE CYLLECTBYET M UYbUM UMEHHO UHTepecam
OHa CNyXuT. Mexay Tem 3To dhyHAamMeHTa/bHbI/i BONPOC A5t onpefeneHns npeaesos 3Toli 0653aHHOCTY.
Ecnn 0653aHHOCTb CYLLECTBYET TOJIbKO /1A 3alUThl MHTEPECOB CMOPSILLMX CTOPOH, BMOJSIHE OYEBUAHO, UYTO
ap6uTpbl He MOryT COC/aTbCsl Ha Hee BOMPEeKU Mx Bose. Ecin xe 0653aHHOCTb CYLLECTBYET Takke Asis
3alMThl MHTEPECOB OGLIECTBA W TocyJapcTBa NMGO caMux apb6UTPOB, TO OHA MOXET ObiTb aKTyaslbHOM
HE3aBVCUMO OT XXe/laHUsi CMOPSILLMX CTOPOH.

Bo MHOroM OTBET Ha 3TOT BOMPOC YXe cfiedyeT U3 ONUCAaHHOTO HaMW Bbille HOPMATUBHOMO UCTOYHMKA
06513aHHOCTU BbIHECTM WCMOMHMMOE pelleHne. TMOCKO/IbKY WUCTOYHWMK [aHHOl 0653aHHOCTM — 3TO BOSIS

2 2T0 0GBLACHSIETCS TEM, YTO B MUPE HET YHVWBEPCA/ILHOTO MEXAYHAapPOAHOIO COMALIEHNs O MPU3HAHUM U MPUBEAEHNUW B UCTIONTHEHWE
MHOCTPaHHbLIX CyAe6HLIX PeLleHuid, K KOTOPoMy, Kak K Hbio-/IOpKCKO/ KOHBEHLMM, NPUCOeAMHMANCH Gbl MOYTM BCE rocyaapcTsa
mMupa. B 2019 rogy laarckas KOHhepeHums no MexAyHapofHOMY 4yacTHOMY npaBy paspabotana KOHBEHUMIO O Mpu3HaHWM K
NpVBEEHNN B WCMOSTHEHWE WMHOCTPaHHbIX CyAeOHbIX pelleHnid Mo rpaxaaHckum u ToprosbiM fenam (Maara, 2019 roa). Ona
BCTynaeT B cuny B 2023 rofdy, OAHAKO K Hell noka NpucoeauHWNOCL orpaHuyYeHHoe ymcno rocygapcTs (Poccuiickan ®epepaums
nognucana, HO He patuduumpoBana [JaHHyl0 KOHBeHUMi0). O6 3ToM npoekTe [aarckoli KoHhepeHuuu cMm., Hanpumep,
FanbnepuH M. /1. MicnonHumesnibHoe npou3soocmso: y4yebHuK 015 By3o8. M. : lOpaint. 2021. C.88. o 3T0ii MpuynHe B
60/bLUMHCTBE OPUCANKLWIA NpU3HAHVWE W MpUBEAEHWE B WCMOSIHEHWE CyAeOGHbIX PeLUeHunii BO3MOXHO NM60 B Cuy NpuHUMna
B3aMMHOCTM (Ha/IM4ve KOTOpOli YyCTaHOBUTL [OCTATOYHO 3aTPyAHUTENBHO), MO0 ecnn Mexay rocyapcTBOM BbIHECEHUS PELLEHNS 1
rocyfapCcTBOM NPUBELEHNS B UCMOMHEHME 3aK/0YEHO COOTBETCTBYIOLLEE [iBYCTOPOHHEE COrNaLleHue.

% /IMEHHO B TakoM 3HAYeHUM, BUAWMMO, MOHUMAETCS WCMOMHUMOCTb ApGUTPAXHOTO PeLleHWst B pernameHTe MexayHapoaHOro
apbutpaxHoro ueHTpa B CuHranype (SIAC). Cm.: Choong J., Mangan M., et al. A Guide to the SIAC Arbitration Rules (Second
Edition). 2nd ed. Oxford University Press. 2018. P. 306 (“As for enforceability, the SIAC President, SIAC Court members, the
Registrar, and the tribunal must perform their functions with a view to ensuring that any award that is rendered is enforceable. That
is not to say that these individuals are expected to know all the formal requirements for the enforceability of an award in any given
country. It can be expected, however, that they will have regard for certain standards which are common to most countries' regimes
for the enforcement of awards, and indeed are reflected in the New York Convention and the 1985 UNCITRAL Model Law.”).

% Hanpsamyl OTCblika K MeCTy apbutpaxa yrnomsiHyTa B persiaMeHTe JIOHAOHCKOro MexayHapogHoro TpeTelickoro cyga. LCIA
Arbitration Rules. 2020. Art. 32.2. URL: https://www.Icia.org/Dispute_Resolution_Services/Icia-arbitration-rules-2020.aspx (aata
o6paueHus: 04.06.2023).

2" Hanpumep, cnefyeT CCblIaTbCsl Ha NPaBO CTOPOH MPEACTaBUTb CBOK MO3WLMI0 HANpsiMyt0 BMECTO CCbIJIOK HA HEWUCMOSIHAMOCTb
peLleHuns, B c/lyyae ecnv apbutpbl He NPefoCTaBAT CTOPOHE NPaBo NPeACTaBNTbL CBOK MO3NLMIO.
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camux CTOpOH (KOTopasi MOXeT ObITb BblpaXeHa NMG0 HanpsMyl nNyTem Bbibopa apbuUTPaxHbIX npasu,
npegycMaTprBallWmnX [aHHYl 006513aHHOCTb, NM6G0 nogpasyMeBaeMblM 006pa3oM), 3Ta 0653aHHOCTb B
nepBylo oyepeb 3alluuiaeT 4acTHOMPaBOBOW MHTEPEC caMuX CNopsLWUX CTOPOH. Ecnv apbuTpbl cumTatorT,
YTO BbIHECEHUE ONPEAENEHHOIO peLleHNss COOTBETCTBYET MPUMEHNMOMY MpaBy, 06bIYHO HET HUKaKNX NPUYMH
NPVHUMaTbL BO BHUMAaHWE PUCK TOFO, YTO C TOMKOBaHWEM apOUTPOB MOXET He COrlacuTbCsA TOT WM MHOWN
rocyapCTBEHHbI cyf (B pesynbrare Yero pelleHne MOXeT oKasaTbCs HEUCMNOSTHUMbIM), — MNPU YC/I0BUN,
YTO 3TOT PUCK NPUHMUMAIOT CAMMW CTOPOHbI®.

O coCTOsITENIbHOCTM Takoro noaxofa CBUAETENbCTBYET M TO, YTO OCHOBHOW (hyHKUMEl npaBocyaus
BbICTYMAET He NPUHYXAEHUe, HO pa3peLLeHne CNopoB O NpaBe MyTeM KOHKPeTM3auum 06beKTUBHOIO npasa
NPUMEHNTENBHO K (hakTaM KOHKpeTHoro gena (iurisdictio). DTOT noaxon SABNSAETCHA KiacCUyeckum U ans
HaUMOHaNbHOW Hayku rpakgaHckoro npouecca®®, u Tem 6onee [Ans  MeXAyHapoAaHOro npaea.
MexayHapogHoe npaBocyane B NpUHLMNE 3apoXAasiocb ANs paspelueHnst Ao06pOCOBECTHLIX CMNOPOB O
npase, a He [N5 MOHYXAEHWs OTBETUMKA K TOMY WM MHOMY NoBefeHuo Bonpeku ero Bone’. Mpu aTom
OTCYTCTBUE Y KNACCUYECKUX MEXAYHAPOAHbIX CY40B NPUHUUMMANIBLHON BO3SMOXHOCTW NOHYAWUTL OTBETUMKA K
TEM WM UHbIM AENCTBMAM HE O3HA4aeT, YTO 3TW CyAbl HEe OCYLLEeCTBASAIOT npasocyane, u NoTOMy He BANSeT
Ha Mpouecc NPUHATUS VMW peLleHnid no cywectsy cnopa. LIeHHOCTb TakMxX peLleHnin — faxe ecnv OHu
OCTaKTCA HEUCMNO/THEHHLIMN — B OKOHYaTE/NIbHOM OMpeaAesieHnn CyAoM TOro, Kak abcTpakTHas Hopma npasa
peannsyetcsl B KOHKPETHbIX hakTnueckux obecTosTenbcTBax’. Kpome Toro, CTaTUCTUYeckyn GOMbLUIMHCTBO
pelleHnii MexayHapoaHbIX CyAOB WCMOSHAETCS A0OpOBOSLHO, B CBA3M C YeM aKUEHT Ha MpUHYXAeHue
JIMLIEH He TOSIbKO TEOPETUYECKOW, HO U MPaKTUYECKO OCHOBLI*?, HecnyyaliHo TEPMUH «HOPUCAUKLMSI»,
KOTOpbIM OMUCLIBAETCA Npupofa CyAebHO BnacTu, O3HavaeT He MNPUHYXAEHUEe, a «BfacTb FOBOPUTb
npaso».

Moatomy 1 B apbutpaxe cam no cebe puck Toro, 4To ¢ apéUTPamMu He CorlacuUTCs rocyLapCTBEHHbIN cya
(Baxe ecnv BEpPOSATHOCTb 3TOMO CUEHapUs KpaiHe BbICOKa, Kak B OonucaHHOM Hamu gene Ca/iuHu rnpomus
3gbuonuu), He MOXET 6bITb OCHOBAHMEM /151 TOr0, YTOObI apOMTPbI OTKa3a/IM CTOPOHE B CyAEe6HOI 3almTe n
ONMpasICb Ha MHEHUE TOCYAapPCTBEHHbIX CYAOB. B KOHLE KOHLIOB, AaXe ec/in peLleHne 6yaeT OTMEHEHO Mo
MecCTy ap6uTpaxa, OHO BCE PaBHO B HEKOTOPLIX C/lyyasix MOXET GbiTb MCMOIHEHO®, Kpome Toro, pelueHus
MEeXAyHapPOAHbIX apbuTpaxeid WUCMOMHAKTCA AOOPOBOMIBHO JaXe 4valle, YEM peLIeHUst KIacCU4eckmx
MeXZyHapoaHbIX cyaos®t. Bo MHOIOM 3TO OGBSCHSIETCS 3KOHOMUYECKMMU COOGPaKEHUSIMU: HEXENTaHUEM
CTOPOH AenaTb Crnop Ny6AuyHbIM (4TO npegnonaraer npoueaypa Bbigauu 3K3ekBaTypbl B LENOM psje
NpaBonopsAKoB), 3ab0Toli 0 penyTauum B MexXAyHapoaHOl cpefe, HWU3KOW BEepOSTHOCTbIO YCMELUHOro
ocnapuBaHusi apbuUTPaXHOro pelleHuss B GOMbLUMHCTBE Pa3BUTbLIX HOPUCAUKLMIA, a Takke pacxojamu Ha
BeieHve npoLecca B rocysapCTBEHHOM Cye, KOTOpble YacTO HecopasMepHbl BEPOSATHOCTY ycrnexa.

KoHe4yHOo, B HEKOTOPbIX C/y4Yasx OTMeHa apOUTPaXHOro peLleHUs Uan OTkas B €ro MCMOSTHEHUN MOXET
CKasaTbCsl Ha penyTauum apoutpa uam apouTpaxkHoro yupexaeHusi. OgHako AaHHbIR MHTepec apbuTtpa unm
apouTPadKHOIO yUYpexaeHnss He AO/MKEH UMETb NPUOPUTET Hag, 06a3aHHOCTAMY apbuTpa nepeg cTopoHamu

% Cwm., Hanpumep, Swiss Federal Supreme Court. Case No. 4A_388/2012. Decision of 18 March 2013 (“it is therefore the parties’
responsibility to weigh such a risk [of unenforceability]”).

2 Cwm., Hanpumep, MpaxdaHckul npoyecc. Xpecmomamusi: Yye6Hoe noco6ue. 3-e u3a. / nog pea. M. K. TpeywHukoBa. M. 2015.
C. 414 («no naee cBOeW cyd TOMbKO U MOXET WK MpU3HaBaTb, WM He MpU3HaBaTb M3BECTHblE MpaBa; eMy CBOWCTBEHHA NWLLb
jurisdictio; HUKaknx MPWHYAMTENbHbIX MEp B MHTEpece npasoobnajartens, pagy OCyLWeCTBAEHNS NPU3HAHHOTO MM MpaBsa, OH He
NPVHUMAET; imperium OH B 3TOM CMbIC/Ie He MPOSBASET»). NPUHYXAEHNe OCYLUEeCTBASAIOT He CyAbl, a Apyrue opraHbl. [ostomy
NPVYHYXAEeHWe — /NWWb BO3MOXHbIA [06aBOYHbI NPOAYKT, CNeACcTBME OTNpaB/EHUs NPaBOCYAWs, HO He ero MMMaHeHTHas
XapakTepucTuka.

% Ona 6onee nofgpoGHOro 0630pa MCTOPWM MEXAyHapOoAHOTO NpaBocyaus cM., Hanpumep, CmbatsH A. C. PeweHusi opeaHos
MeXOyHapOOHO20 Mpasocyousi 8 cucmemMe MexoyHapooHO020 My6/Iu4Ho20 npasa. M., 2012. §1.1.

31 MopoGHbIN nogxod K CyaeGHOMY peLleHulo ABNseTcs knaccuyeckum. Hanpumep, T. M. S6110YKOB yKasblBasl, YTO «pPeLUeHUIo
NpVYHagNexuT aBTopuTeT 3akoHa (lex specialis); kak 3akoHoAaTe b BO3rnallaeT HopMbl in abstracto, Tak Cyabs BO3rnallaeT B CBOEM
peLleHWn HOpMy in concreto, [OMKEHCTBYIOLLYI0 onpeaenyTb NPaBOOTHOLUEHWe MeX/Ay CTOpoHamu» (MogyvepkuBaHue Haile. —
A.A., B.K). Cm. A46noukoB T. M. YuebHUK pycCKo20 epaxdaHCcKo20 cydornpou3soocmsa. Apocnasnb, 1912. LinT. no: MpaxoaHckuli
npoyecc. Xpecmomamusi | peq,. TpeywHukos M. K. M. : Fopogey, 2015. C. 546.

%2 Cwm. Warioba J. Monitoring Compliance with and Enforcement of Binding Decisions of International Courts // Max Planck Yearbook of
United Nations Law. 2001. Vol. 5. P. 50.

% 06 atom cm., Hanpumep, Darwazeh N. Article V(1)(e) // Recognition and Enforcement of Foreign Arbitral Awards: A Global
Commentary on the New York Convention / ed. by H. Kronke, P. Nacimiento, et al. 2010. P. 301-379. fApkuM NnpuMepoM ABNSETCA
®paHums, cyabl KOTOpPO/ NpeanpuHUMAatOT COBCTBEHHbIA aHa/sM3  UCMOIHUMOCTU  OTMEHEHHbIX peLleHWid no  npasunam
HaLMOHa/ILHOTO NpaBa, KoTopble 6onee GnaronpuUATHbI, YeM npasuna Hito-IopKcKoii KOHBEHLMY.

3 Gaillard E., Penushliski I. State Compliance with Investment Awards // ICSID Review - Foreign Investment Law Journal. Vol. 35.
2020. Ne 3. P. 540-594; Mistelis L., Baltag C. Recognition and Enforcement of Arbitral Awards and Settlement in International
Arbitration: Corporate Attitudes and Practices // The American Review of International Arbitration. Vol. 18. 2008. P. 322.
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cnopa, KoTopble 3ak/yatloTcs B paspeLleHun crnopa no CO6CTBEHHOMY Y6exAeHWo, He3aBUCMMO OT TOrO,
Kak 3TO peLLeHne BOCIpUMYT TPeTbM nua (BKIOYas rocy4apCTBEHHbIE Cyapbl).

CTpemneHvne apbuTpoB BbIHECTW peLUeHne, KOTopoe He ByaeT OTMEHEHO (JaXe HECMOTPS Ha MHTepechl
CTOPOH), BO MHOTOM HEW36eXHO B CW/Iy TeX 3KOHOMWYECKMX CTMMYSIOB, KOTOpble AENCTBYHOT Ha pPblHKE
paspelleHus cnopos. Kak npasunio, apbutp 3avHTepecoBaH B TOM, YTOObI €ro HasHavaIn AN paspeLueHns
M apyrmx gen (kak Te e caMble CTOPOHbI, TaK U ApyrMe Urpoku pbiHKa)®. Mpu 3TOM, NOCKOSIbKY apbutpax
LIeHUTCS B TOM YuC/ie 3a UCMOMIHUMOCTb PeLUEeHnii®, ap6uTpbl 4ENCTBUTENIBHO UMEKOT HEKOTOPbIE OCHOBAHUS
onacaTbCsl 3a CBOK penyTauuio B rnasax Apyrx UrpokoB apbuTpakHOro pbiHKa B C/lyyae, eCv UX peLleHne
6yaeT OTMEHEHO 1 06 3TOM CTaHEeT U3BecTHO™ .

OgHako B 3TOM CMbIc/ie apbuTpax Maso 4YeM OT/IMYaeTcs OT K/IacCUYecKoro rocyAapCTBEHHOro
NpaBoCyAus: He CEKPET, YTO roCyAapCTBEHHble CyAbW Takke GECNOKOSATCA O TOM, YTOObl MX pelleHne He
OTMEHWN cyf, anennsUMoHHON Un ApYroii BbillecToslel nHeTaHummn®, Ho ecnu 6bl rocyapCTBEeHHBIV cyg,
MOTVBMPOBaN CyfAebHble akTbl HEeXenaHWeM WX OTMEHbl CYAOM BbILLECTOALWENR UHCTaHLUMK, 3TO Obl 6bII0
SIBHO HenpuemnembiM®. HenpuemnembiMu Gblin Gbl AaXe CCbIKM CamMX CTOPOH Ha TO, YTO KX chop
crnefyeT pelwmnTb onpefesnieHHbIM 06pa3oM UCKIHUUTENBHO BBUAY PUCKA OTMEHbI PELLEHNS BbILLECTOALWMUM
cygoM. OfHako B apbuTpaxe Cnoxunacb napagokcasibHas CUTyaums: CCbISIKA Ha UCMOMHUMOCTb peLleHunst
OKasanncb 4acTbio HPUANYECKOTO ANCKYPCa, KaK ecny 6bl MCMOMHUMOCTb peLleHnsl Gblia He BHENPaBOBLIM
CTUMYNOM (KOTOPbI/i HYXHO Y4WTbIBaTb, HO KOTOPbLIA cam Mo cebe He ABASETCS aprymMeHToM npu
paspeLueHnn KOHKPETHOrOo Cnopa), a NoIHOLEHHbIM MPaBOBbIM apryMeHTOM.

ToT cpakTt, 4TO apbUTPbl He 06s3aHbl PaBHATLCA Ha roCyAapCTBEHHbIE CyAbl, HE O3Ha4yaeT, YTO OHM
MPVHMMAIOT KOHUENUMI0 «Aenokanmsaumn» ap6utpaxka’®. OtcyTcTBre nogo6Hoi 0653aHHOCTU B MOSHON
Mepe XapakTepHO M AN KOHUEeNuMi okaimsaummn apbuTtpaxa: apbuTpbl, 6yayyn cBA3aHHbIMU NPaBOBbIMU
Hopmamu lex arbitri no Bonpocam npoueaypbl, TeM HE MeHee He BXOAAT B CyebHy0 cMcTeMy CTpaHbl MecTa
ap6uTpaxa 1 NO3TOMY He CBsi3aHbl PeLleHNsIMU MECTHbIX CyA0B*, ecniv OHM pacxoasTcsi C X COBCTBEHHbIM
TONKOBaHWEM MPUMEHVMMOro npasBa. B cBSA3W C 3TUM 3ac/iyXuBaeT KPUTWKW CBOWCTBEHHAs POCCUIACKOMY
apbutpaxy TEHOEHUMS CCbINaTbCA HAa PEeLUeHUs POCCUIACKMX TOCYAApCTBEHHbIX CyA0B 6e3 [0/MHKHOro
060CHOBaHMA X MPUMEHNMOCTU, Kak ec/im 6bl apouTpadk 6611 Cy0M NEPBOW MHCTAHLMN B pamKax cyaebHoi
cuctembl Poccuiickoii epepauun.

O3HavaeT /M 3TO, 4YTO apbuTpbl MOMYT MNOSIHOCTLIO UITHOPUPOBATb AOKTPUHY U CyAEeOHYK MNpakTuky,
C/TOXMBLUYHOCS B HauMoOHasIbHOM npasonopsgke? Het, He o3HavaeT. KoHeuHo, NpaBo He c/egyeT NoHMMaTb
cyrybo Kak TeKCT 3aKkoHOAaTesIbHbIX MOMOXKEHWA. [pMMeHVMOe MpaBO BK/IYAET HE  TOJbKO
3aKoHoAaTe bHbIe TEKCTbI, HO U BCE TO, YTO B 3apyOEXHOM AOKTPYHE HEPEOKO UMEHYIOT «OpUCTpyAeHLnens
(aHrn.: jurisprudence), TO eCcTb CNIOXVBLUMECS B3MNSAbl HA NPaBO, BbIPaXKAOLLMECS B TOM YMC/E B JOKTPUHE
1 cype6Holi npakTuke*2. Mo3atoMy apbuTpbl 4O/MKHbI YUNUTbIBATL AOKTPUHY U MPAKTVKY B OTHOLLEHWW Npasa,

% Posner R. A. What Do Arbitrators Maximize? |/ Law and Economics of International Arbitration / ed. by P. Nobel, K. Krehan,
P. von Ins. Schulthess. 2014. P. 123 (“the arbitrator, if he's a career arbitrator, has to consider what effect his decision is going to
have on the future demand for his service”). Mogo6HbIe CTUMY LI UMEIOT U NPENMYLLECTBA, NOCKO/IbKY OHU MOBbILLAIT BEPOATHOCTb
TOro, YTo apbuTpbl ByAyT AEiCTBOBaTb HE TOMbKO B MHTEPECcax CNOPSALLMX CTOPOH, HO 1 B MHTEpecax O6LLecTBa B Lie/IoM.

% Cwm., Hanpumep, Nyarko J. We'll See You in... Court! The lack of arbitration clauses in international commercial contracts //
International Review of Law and Economics. 2019. Vol. 58. P. 6-24 (“The results suggest that arbitration clauses are less frequently
adopted than clauses referring parties to the domestic court system. If they are included, arbitration clauses serve the specific
purpose of strategically reducing the discretion granted to the courts enforcing the decision. Absent serious threats to enforcement,
parties prefer courts over arbitration, making arbitration a second-best-alternative to a well-functioning domestic judiciary”).

37 270 onaceHne OCOGEHHO akTyas/lbHO B CBETE TOMO, YTO U3LEPXKKU TPETbUX JINL, CBA3AHHbIE C TEM, YTOObI MPOAHAIN3VNPOBATHL
MPUYUHBI OTMEHbI U BbICHWUTb, AEACTBUTENBHO /I OTMEHAa CBUAETENbCTBYET O H3KOM KayecTBe paboTbl apbuTpa, BbICOKM.

% Drahozal C. R. Judicial Incentives and the Appeals Process /| SMU Law Review. 1998. Vol. 51. P. 469. Bo MHOTOM NoA0GHble
MOTMBaLMK CReaytoT U3 YerloBeYEeCKOl NPUPOAbL: X MOXHO fILLb HanpasBuUTb Ha Nosb3y obLuecTBa (paspaboTas npoueccyasibHble
MeXaHW3Mbl, YYUTbIBaOLLME 3T OCODOEHHOCTN Ye/T0BEYECKOTO MbILLIEHWS I CUHXPOHU3VPYIOLLME MHTEePEeCh! CyAbM 1 06LLecTBa), HO
Henb3s CBecTu Ha HeT. CMm. Takke Posner R.A. What Do Judges and Justices Maximize? (The Same Thing Everybody Else Does) I/
Supreme Court Economic Review. 1993. Vol. 3. Ne 1. P. 14-15.

39 OcobeHHo B cuCTeME, Tae OTCYTCTBYET (DOPMaUTbHBIN NPeLeieHT Kak MCTOUYHUK NpaBa.

4" MnexaHoB B. B., YcockuH C. B. ABMOHOMUSI MeXAYHapOOHO20 KOMMEPYECKO20 apbumpaxa: K BOrpocy O KoopAuHauyuu Mexoy

Pas/IuUYHbIMU HOPUCOUKYUSMU 8 MPoUEecce MpusHaHusi U rnpusedeHusi 8 UCMO/IHEHUE peweHUl MexXOyHapoOHO020 KOMMEPYECKO20

apbumpaxa I/ BeCTHUK MexayHapoAHOro KoMmepyeckoro apbutpaxka. 2012. Ne 1. C. 31-60.

3T0 cnpaBeA/IMBO Jaxe B Cnyyae, ecnv NpYMEHMMO NMpaso, B KOTOPOM Cyfe6HbIli NpeLeaeHT SBASETCA NepBUYHbIM UCTOYHUKOM

npasa, Kak B aHII0CaKCOHCKMUX HOPUCAMKLMUAX, U BbI3BAHO TEM, YTO NpeLefeHT Takke ABnseTcs hopMasibHO 06a3aTesbHbIM TOSIbKO

ONa CygoB TOW e cyaebHON cucTembl, K KOTOpOl He OTHOCATCA apbuTpbl (HE3aBMCMMO OT MecTa apbutpaxa M NpMMEHUMOro

npasa). Cm., Hanpumep, Berger K. P. The International Arbitrators’ Application of Precedents /I Journal of International Arbitration.

1992. Vol. 9. Ne. 4. P. 15.

42 TIpMMEHWTENbHO K TOCYAApPCTBEHHLIM CyAaM AaHHbIA MPUHUMN 3aKpensieH, B 4acTHOCTW, B N. 1 cT. 1191 K P® (ycTaHoBneHue
cofiepXaHusi HOpM MHOCTPaHHOro npasa). [laHHas Hopma K apbuTpaxy Hanpsamylo He npumeHuma. OfHako o6Laa MeTofonorus
onpefeneHns cofepxaHus NpYMEHMMOro npasa B apbuTpaxe TOXAECTBEHHA rocyJapCTBEHHOMY Cyfy U OCHOBaHAa Ha OXWAAHUAX
CTOpPOH Npuv BbiGOpe npumeHnMoro npasa. Cm., Hanpumep, Born G. B. International Commercial Arbitration... P. 3501. VHoe
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KOTOpPOE OHW CUMTalT NPUMEHMUMbIM K paspeLleHnto Toro uam MHoro sonpoca. OgHako peyb 34ecb MAET He
06 00653aHHOCTU BbLIHECTWM WCNOIHUMOE pelleHne, a 06 0653aHHOCTM apbuTpPoB NpPaBWU/IbHO YCTAHOBUTL
cogepxaHume MPUMEHUMOro npasa. 3Ta 00643aHHOCTb 3aBUCUT HE OT PUCKOB OTMeHbI (MM HEMpPU3HaHWUS)
apbuTpaKHOro pelueHns rocygapcTBeHHbIMK cygamu. OHa BXOAMUT B KPYr 06A3aHHOCTEN N0 paspeLueHuio
cnopa no npYMeHVMOMY MpaBy, KOTOpblE BO3/IOXEHbl HA apbwuTpoB cTopoHamwu. Hanpumep, apouTpbl,
npuMeHsioLWye npaso VHAUWM, OOMKHbI y4YuTbiBaTb TO, Kak 3TO NPaBo NpuMeHsieTcs B VHauu, faxe ecnu
pelleHne He GyaeT ucnonHaTees B HauM n NHaus He siBnsieTcst MecTom apouTtpaxa*. Mpu aTom, yuuTsisas
MeXAyHapoaHy crneuudurky Crnopos, paspellaemMbix B apbutpaxe, apbutpbl B psge CayvyaeB [O/KHbI
cfenatb BbIBOL O HEMPUMEHWMOCTM TeX WAW WHbIX HaUWOHANbHBLIX MOAXOAOB K  KOHKPETHbIM
obcToATeNbCTBAM  fieNa, UCMONb3ys Pas/IyHyo PUANYECKYH0 aprymMeHTauuio (BK/IoYass METOA0/0TU0
pasnuuenus (aHrn: distinguishing) hakToB TeX UK UHbIX CyAEGHbIX Aen)*.

3TO He 03HayaeT, YTO MpWU paspeLLleHn CMopoB apOduTPbl AO/MKHbI MTHOPUPOBATL MYBANYHBIA UHTEpEeC
WM NPaBO HaUWMOHasIbHbIX FOCYAAapCTB, KOTOPblE MOTYT ObITb 3aTPOHYTblI UCXOLOM cnopa. Ho BaxHO, 4uTo
HaZ/iexalluM WHCTPYMEHTOM yyeTa Nny6/IMyHbIX UHTEPECOB U MHTEPECOB OCYAapCTB 6yAeT BbICTynarb He
0653aHHOCTb BbIHECTM UCMOMHMMOE pelleHue (KoTopas, Kak OTMeyanocb, SAB/ISETCA 4aCTHOMPAaBOBOW MO
npupoae), a AOKTPUHA NPYMEHEeHUs B apbutpaxe CBEPXMMMEpPaTUBHbIX HOPM (HOPM HernocpeaCcTBEHHOro
NPUMEHEHWS, KOTOPble HAANEXNT YUnTbIBATb HE3ABMCUMO OT BbIGPAHHOIO Npasa).

Metogonorua Bblbopa apbuTpamym MNPUMEHUMbIX CBEPXUMMEPATVBHLIX HOPM He VMEeeT MNpsMoro
OTHOLLEHUS K BOMPOCY O TOM, rae OyaeT MpUHYyAUTENbHO WCMOMHATLCA cygebHoe pelueHue. ToCKOMbKY
apobuTpbl He BXOAAT B CUCTEMY OCYAAPCTBEHHBLIX CYAOB KaKoro-iMbo KOHKPETHOro NpaBonopsfka, OHW
[O/MDKHbI onpeaenaTb KPyr MPUMEHUMbIX CBEPXMMMNEPATUBHbIX HOPM HERTpasibHbIM MO OTHOLLEHUIO KO BCEM
rocygapcteam o6pasoMm — A1 MexAyHapoAHblX apbuTpoB peryimpoBaHne Kaxoro rocygapcrsa
paBHoyfasieHo. MNPYMEHNMOCTb CBEpPXMMMNEPaTMBHbLIX HOPM 3aBWCUT OT aHanmsa apbutpamy nHTepeca
rocygapcrsa B MpPUMEHEHMN CBOEW HOPMbI Mpasa K Cnopy, Lesei, KoTopble OHa npecfnegyet, Metoga, ¢
MOMOLLbIO KOTOPOro 3Ta HOpMma [OCTUraeT CBOW LEenn, a Takxke Mnoc/ieicTBuid, K KOTOpbIM NPUBEAET ee
nprMeHeHne*. Takoil aHa/IM3 BO MHOTOM Hanpas/ieH Ha NPOBEPKY COOTBETCTBUSI CBEPXMMMNEPATUBHBLIX HOPM
3aVHTepecoBaHHbIX rOCyAapcTB MpU3HaBaeMbiM B MeXAyHapO4HOM COOOLECTBE LUEHHOCTAM, a Takke
obLenpn3HaHHbIM  MPOCTPAHCTBEHHbIM  Npedenam  peryimpoBaHns TeX WM WHbIX  OTHOLUEHWIA
HaUMOHa/IbHbIMK ToCcyAapCTBaMu.

Mpn 3TOM KOHKPETHOE rocyaapCTBO MOXET HEe UMETb BO3MOXHOCTU OTMEHUTL PeLLeHNe Un He NpU3HaThb
€ro, HO ero UHTepechbl BCe paBHO AO/MKHbI NOAIEXaTb YYeTy apbutpamu, ecnm cBepxumnepaTuBHble HOPMbI
Takoro rocygapcTaea NpMMEeHVMbl UCXOAA M3 OMMCaHHON MeToAonorMn. Hanprumep, ecnn mexay CTopoHamum,
yupexaeHHbIMU B cTpaHax A U B COOTBETCTBEHHO, 3aK/IIOYEHO KapTe/ibHOe cornaileHune, npegnonaratllee
CKOOPAVHMPOBaHHbIE AECTBMSA CTOPOH B CTpaHe B, aHTVMOHONO/IbHOE 3aKOHOAATE/IbCTBO CTPaHbl B MmoxeT
noa/iexartb NPUMEHEHWI0 B apGuTpaxe No npasuiaM O CBEPXMMMNEPATUBHbLIX HOpMax*®. 3To BEPHO Aaxe B
cryyae, ec/im Mecto apbuTpaxa W akTvBbl CTOPOH Cnopa HaxodAaTcs BHe CTpaHbl B, B CBfA3W C uem
apOUTPaXKHOE PELLEHME HUKOTAA HE OKAXETCS NPeaMETOM NPOBEPKM rOCYAAPCTBEHHBIX CYI0B CTPaHbl BY.

03Ha4ano 6bl, Kak BEpHO oTMeyaeT M. J1. FanbnepyvH, 4TO Y POCCUIACKOrO MW APYroro npasa eCcTb «Kak BapuaHT “A1s1 BHYTPEHHEro
ynotpebnenuns”, Tak M “3KCMOPTHbIN" BapwaHT. [Mpy 3TOM “SKCMOPTHBIA” BapuaHT MOXET WMETb MHOXECTBO Bapuauuii, B
3aBMCMOCTM OT TOrO, Kakoi M3 MexAyHapoAHbIX TpubyHasnoB ero uctonkosas». lanbnepud M. J1. lMosumu3ayusi npasa usau
nez2anusayusi noaumuku? O justiciability u 0okmpuHe «rnoumMuUYecKo20 BOMpPoca» Ha rnpumepe MexoyHapooHo20 npasocyoust I/
MexpayHapogHoe npasocygue. 2020. Ne 4 (36). C. 45-58.

4 Hanpotus, ecnu MHAMA BbICTynaeT MecTOM apbuTpaxa 1M MecToM NCMOSTHEHUS apBUTPaXKHOTO PELLEHUS], 3TOT chakT cam no cebe
He 03HayaeT, YTo NpakTUKa rocyfapCTBEHHbIX CyAO0B VIHAUWM [O/MKHA Y4MTbIBATLCA apbuTpamMu Npy BbIHECEHWWN peLleHusi, ecnu
apbuTpbl He COYTYT Npaso VIHAMW NPYMEHUMBIM COM/TACHO NpasuiaM Bbibopa npasa B MexayHapogHOM apbuTtpaxe (06 aTom cMm.
pasgen 2.2 HuxXe).

4 Hanpumep, ap6uTpbl MOTYT CAeNaThb BbIBOZ, YTO TOT UM MHOW CNOXMUBLUMIACS B HALIMOHA/IbHO NPaKTUKe NoAX0A He NPUMEHUM N5
MEXAyHapoAHOW TOProB/v, NOCKO/IbKY BbIHOCU/ICA CYry60 BO BHYTPEHHEM KOHTEKCTe (4To, 6e3yC/ioBHO, TpeGYeT 060CHOBaHMSA 1
noaTeepxaeHus). Born G. B. International Commercial Arbitration... P. 3501.

4 Kunbuos A. H. MpumeHumoe npaso... C. 179-182.

46 AHTMMOHOMO/ILHOE 3aKOHOAATENLCTBO CTpaHbl B, 3anpeluarolliee KapTenbHbIli CroBop, BEPOSTHO, GYAET KBa/IM(ULMPOBAHO Kak
CBEpXMMnepaTBHas HoOpMma, MOCKOSIbKy OHO mpecrnedyeT nybnnuHbIli MHTepec B kayecTBe Leny nepsBoro yposHs. Mpu atom B,
04YeBMIHO, UMeeT Mpu3HaBaeMblii B MeXAyHapoAaHOM coobLuecTBe MHTepec B Takom crnope (obuiectBy cTpaHbl B MOXeT 6biTb
NpUYMHEH NPsIMOIA ylep6 B pe3ynbTare AeliCTBMIA CTOPOH Cropa), Lenn Takmx HOPM (3aluTa pbiHKa) ABAAKTCA MeXAyHapoLHO
NPU3HAHHLIMA U afEeKBaTHbIMW C/IOXMBLUEHCA CUTyaLun, MEeTOAbl NX JOCTWXEHVA (3anpeT KapTe/bHbIX CTOBOPOB) COOTBETCTBYHOT
nogxogam GONbLUMHCTBA CTpaH, a MOCNeACTBMS NPUMEHEHWS HOPM aHTMMOHOMONbLHOTO npaBa B He 6yayT npegnonaratb
yliemneHne npas CTOPOH, Y4uTbiBas, YTO B AaHHOM NpUMepe OHW 06e AeliCTBOBa/IN YMbILJIEHHO U HE MOI/M 0XuaaTb, UTO
KapTesbHbI croBop B ywepb nHtepecam B 6yaeT npusHaH AeiiCTBUTENIbHbIM B apbuTpaxe.

47 PyKOBOACTBYSICb CXOXeil norvkoii, BepxoeHblii Cya CLUA B n3BecTHOM aene Mumcy6uluu npusHan ap6utpabenbHbIMI Crnopbl O
HeaelcTBUTENBHOCTY AOrOBOPA, NPOTMBOPEYaLLEro KOHKYPeHTHOMY 3akoHoaaTenbcTBy CLUA. Cyg no3Bonna CTOPOHaM paspewunTb
[JaHHbIli crnop B apbutpaxe C MeCTOM HaxOoXAeHVs B FAMNOHWM, HECMOTPSA Ha TO YTO akTWUBbI CTOPOH HaxXOAWWChb B Pa3/INYHbIX
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AnbTEepHaTVBHLIM OCHOBaHWEM /151 yYeTa apoutpamm nyo/IM4HOro MHTepeca B NoA06HbIX CrIyYasix MOXET
ObITb OOKTPUHA TpaHCHaLMOHa/IbHOrO NyGAMYHOrO Mopsiaka, Kotopas He 3aBWCWUT OT MpaBa KOHKPETHOro
rocyfapctea. B OT/MuMe OT OFOBOPKM O HAUMOHasbHOM My6/MyHOM nopsgke B CT. V  Hblo-Mopkckoii
KOHBEHUMM*® oHa He SIBNSIETCS OCHOBaHMEM [/1si OTKasza [oCyAapCTBaMy B MPU3HAHUN apBUTPakKHbIX
peLLUEeHNt, a HenocpeacTBEHHO HaknagblBaeT Ha apbuTpoB 0653aHHOCTb 06ECMeYNTb NPU paspeLLeHnn
cnopa coG6MAAEHNE TEX WM MHbIX (PYHAAMEHTasIbHbIX MPUHLUMNOB, CBOWCTBEHHbIX MeXAyHapogHOMy
co06LLEecTBY B Lenom™*.

Takum 06pasom, 0653aHHOCTb apOGUTPOB BLIHECTU WCMOSHUMOE PELUEHWE CYLIECTBYET, HO HE MOXET
peasi3oBbIBaTbCA B MPOTMBOBEC BOJIE CMOPSALWMX CTOPOH. EC/M CTOpPOHbI MpMHUMAaOT Ha cebs puck
HENCMOMIHAMOCTM  pelleHuss, TO apbuTpbl 06s3aHbl BbIHECTW PELUEHME, KOTOPOE COOTBETCTBYET
NPYMEHUMOMY MNpaBy B TOM €r0 WCTO/IKOBAHUW, KaKkoe OHW CuMTaloT MNpaBW/bHbIM (KOHEYHO, C Y4YeTOM
[OBO/IOB CTOPOH), a Takke WX COOCTBEHHON OLEHKe [okKasaTeflbCTB (C YYETOM MPUMEHUMbIX NpaBui
npoueaypbl U OOBOAOB CTOPOH). Mpu 3TOM MHTEpPEeChbl rocyAapcTB Nogsiexar 3aliuMTe npu NMOMOLLM MHbIX
NPaBOBbIX UHCTPYMEHTOB, KOTOPbIE HE MMEHT OTHOLUEHNSI K 06S3aHHOCTU apOUTPOB BbIHECTU UCMOIHUMOE
peLleHue.

1.3. Konnusus mexay 4acTHbIMU MHTEpecammn CTOPOH crnopa

BbiBO4 O TOM, YTO 06S3aHHOCTb BbLIHECTV WCMOSIHUMOE PELUEHME HamnpaBfieHa WCKIHYUTENBHO Ha yyeT
VHTEPECOB CaMiX CMOPSILLUX CTOPOH, CTAaBUT C/IEAYIOLLMIA BONPOC: YTO CledyeT AenaTh ap6utpam, ecivm Ha
3Ty 06513aHHOCTb CCbI/TAETCH TOMbKO OfiHA CTOpPOHA (06GLIYHO 3TO OTBETYMK), B TO BPEMS Kak Apyrasi CTOpoHa
(06bI4YHO 3TO UCTELL) 3aSIB/ISIET O TOTOBHOCTY MPUHATL PUCK HEUCMOMHUMOCTU PELLEHNA?

Ha nepBblii B3rNsia, OTBET B Takoi cuTyauun 6onee-MeHee O4eBUEH: Y OTBETUMKA, HE 3asiB/SIOLLEro
CO6GCTBEHHbIX TpPe6GOoBaHMWiA, HET 3acNyXWBAIOLWEro 3alluThl WHTEPEcCA B WCMOSIHUMOCTM PELLUEHUS, ero
HEWCMNOSTHUMOCTb MOXET 6bITh A1 Hero Nk 6raroM. OHako Npu 6osiee BHUMATE/TbHOM PacCMOTPEHUM
NpPo6/eMbl, KOHEYHO, OKa3blBAETCH, YTO ITOT TE3UC He BMoSHe KoppekTeH. OTMeHa BbIHECEHHOrO
apOUTPaXXHOTO peLleHust BnedyeT AN OTBETUMKA PWUCK TOrO, YTO OH TMOHECeT JMLIHME pacxofdbl Ha
ap6uTpaxHoe pasdupaTenbCTBO, BO3MELLEHME KOTOPbIX MOXET 6biTh 3aTPyAHUTENbHO (0COBEHHO ec/u
OKaXKETCSA, UYTO ap6UTpadkHas OroBopka B NPUHLMNE Gblia HEAEWCTBUTENbHA). KpoMe TOro, OTBETUMKA MOXET
BOJIHOBATb, YTO TOCYAAPCTBEHHbIA Cyh OTMEHWUT pelleHVve 06 OTkase B WCKOBbIX TPeGOBaHWUAX MCTLA,
BbIHECEHHOE B MO/b3Yy OTBETUMKA.

BmecTe ¢ TeM B 60/IbLUMHCTBE C/ly4aeB MHTEPEC OTBETUMKA BCE XE HEe MOXET NepeBecuTb MHTepec ncTua
B cyfae6Hoi 3awmTe. Ecnv BbiGMpaTh MeXAy BbilleyKa3aHHbIMW [A0BO/IbHO OFpaHWYeHHbIMU pyUcKamu ass

CTpaHax, B CUJly Yero 6blsio Takke BEPOATHO, YTO UTOTOBOE apbuTpadkHOE pelleHne Hukoraa 6bl He NPUBOAWIOCH B UCMOSTHEHNE Ha
Tepputopun CLUA. Cm. Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc. 473 U.S. 614. Ap6utpbl 06513aHbl NPUMEHSTb
CBEpXVMMMNepaTBHbIE HOPMbl HE MOTOMY, YTO WMHA4ye WX pelleHne He OyAeT MCMOSIHEHO, a MOTOMY, 4TO 3TO npegnonaraet
IOPUCAMKUMOHHAA (DYHKLMSA, KOTOPYHD OHM Ha cebsi 6epyT, MpuUHMMAas HasHauyeHwe, a Takke WX 0653aHHOCTb (MpAMO
npeAycMOTpeHHas 6GOoMbLUMHCTBOM MPOLeAYPHbIX NpaBW) OCYLLEeCTBUTL BbIGOP MpaBa U paspeLunTb Cnop C NPUMEHEHUEM HOPM

npasa.
4 Naxe B cnyyasix, Koraa B Lensix cT. V Hbto-/IopKcKoii KOHBEHLMW BEAYT PEYb O «MEXAYHAapOAHOM» My6/IMYHOM MopsiAKe, Ha caMoM
fene noapasymMeBaeTCsl HaLMOHa/IbHBIA My6AMYHbLIA MOPSAOK KOHKPETHOW CTpaHbl — HO /Wb B TOM €ro 4yactu, koTopas

npuMeHMMa A1 CNopoB C WHOCTPAHHbIM 371eMeHTOM. Teopusi e TpaHCHaUMOHaNbHOro (UM NOA/IMHHO MEeXAYHapOLHOro)
ny6/MyHOro nopsaka npegnonaraeT, Y4To apobuTpbl He CBA3aHbl NOHWMAaHWEM My6ANYHOTO NopsAKa, CBOWCTBEHHbIM Kakoi-mbo
KOHKPETHOI CTpaHe, a 06sA3aHbl C/iefoBaTh MOHMMAHWIO, CAIOXMBLLEMYCS B MEXAyHapoaHOM coobuiecTse B LenoM. Cm. Lalive P.
Transnational (or Truly International) Public Policy in International Arbitration // Comparative Arbitration Practice and Public Policy in
Arbitration / ed. by P. Sanders. New York. 1987. P. 258-318; Renner M. Towards a Hierarchy of Norms in Transnational Law? //
Journal of International Arbitration. 2009. Vol. 26. Ne 4. P. 533-555.

49 AHannM3 COAEPXaHUsi «TpPaHCHALMOHANIBHOTO My6/IMYHOTO MOpsifKa» BO MHOFOM METOZOOTMYECKUM CXOX C OMpefeneHnemM
cofiepXaHusi HOpM jus cogens B MeXAyHapoAHOM My6/nYHOM npase — 3TO NOABWXHASA KaTeropusi, KOTopas 3aBVCUT OT NPaKTUKW U
NpU3HaHWs CO CTOPOHbI MeXAyHapoaHbIX akTopoB. CM., Hanpumep, Sheppard A. Interim ILA Report on Public Policy as a Bar to
Enforcement of International Arbitral Awards // Arbitration International. 2003. P. 217-248, 220; Chong A. Transnational public policy
in civil and commercial matters /| Law Quarterly Review. 2012. P. 88-113. Research Collection School Of Law. De Brabandere E.
The (Ir)relevance of Transnational Public Policy in Investment Treaty Arbitration — A Reply to Jean-Michel Marcoux // The Journal of
World Investment & Trade. 2020. Vol. 21. Ne 6. P. 847—866. OfHaK0 K TpaHCHaLMOHa/IbHOMY Ny6/IMYHOMY NOpsAAKY, 6eCCnopHo,
OTHOCATCH, HanpuMep, HOPMbl O 3anpeTe KOppPynuuu, B CUYy Yero apouTpbl AOMKHbI, B YACTHOCTW, OTKa3aTb B NPUHYAUTENIbHOM
MCNOSIHEHMN [0roBOpa O NOCPeAHNYeCcTBE BO B3ATOYHMYECTBE WM MHOM aHasIoTM4yHOM [O0roBOpe, €C/IM UMEKTCH OCHOBaHWSA
npegnonararb, YTO KOPPYNuus vMena MecTo B CBA3WM C €ro 3ak/ioyeHWeM (He3aBWCUMMO OT TOro, HapyLllatT /M KOHKPETHble
[elicTBMA aHTUKOPPYNUMOHHOE 3aKOHOAATENIbCTBO Kakoro-imbo KOHKPETHOro rocyaapcTtsa). Cwm., Hanpumvep, World Duty Free Co.
Ltd v. Republic of Kenya. ICSID Case No. ARB/00/7. Award of 4 October 2006. B uensix BbisiBNEHUSA apoutTpamu haktoB Koppynumm
6e3 yyacTus HauMOHasIlbHbIX Yro/l0BHbBIX OPraHoB HepenKko WCNonb3yeTcs MEeTOAO/orMsA nMomucka «KpacHblx chnaros» (aHrn.: red
flags), KoTopas, no CBOEW CyTu, O3Ha4aeT BMOJIHE OObIYHYIO A1 Pa3/INYHbIX CMOPOB METOLO/MIOMMI0 YCTaHOBMEHUA (hakToB npu
MOMOLLY KOCBEHHbIX [J0Ka3aTeNnbCTB U /IOTMYECcKUX ymo3akntoueHnin (aHrn.: inferences of fact). O6 atom cm., Hanpumep, Ctpartuc I.
MexAyHapoOHbIl UHBECMUYUOHHbLIU apbumpax, cs8s3aHHbIl € Bonpocamu B3siMOYHUYecmsa U KOoppynyuu: HeKomopbie
npedsapumersibHble coobpaxeHus I/ MexayHapogHoe npasocygue. 2020. Ne 1. C. 24-32.
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OTBETYMKA M OTKA30M WUCTLYY B MOJIHOLEHHOW cyAebHOI 3aumTe TOMbKO MO MpUYMHE TOro, YTO peLleHue
MOXET C ONpe/leNeEHHON A0Mein BEPOATHOCTM OKa3aTbCsl HEMCMOMHMMbIM, HanpallMBaeTCa BbIBOA, O TOM, YTO
WHTepechbl UCTLA, Kak Npasusio, NpeBasMpytoT. Ha 310 BNosiHe crnpaBei/IMBO YKa3biBAETCA Y B aBTOPUTETHOM
KOMMeHTapum K ApbuTpaxHomy pernameHTy JIMTC: «BnonHe o6bl4Ha cuTyauusi, B KOTOPOR ucTel,
NPVHUMAET Ha cebs PUCKW, CBA3AHHbIE C MPUHYAWUTENbHLIM UCMNOSTHEHWEM. VICTel, MOXET B MOMHOW Mepe
NMOHMMAaTb, YTO PELLEHME B €r0 NoMb3y He ByAeT MCNOMHUMO B TOM MeCTe, B KOTOPOM, Hanbosiee BEPOSITHO,
6yeT 3anpawmnBarbCs NPUHyANTEIbHOE UCNoTHEHNE. OgHaKo MOryT ObITb Apyrne PUCAUKLMM, B KOTOPbIX Y
OTBETYMKA MMEKTCA akTVBbl, U B JIOOOM C/lydyae UCTLY MOXET TpeboBaTbCA apOuTpakHOEe peLleHue Mo
Kakoit-nn6o MHoit NpuumHe, HanpuMep, AN 3asB/eHust Tpe6oBaHuiA Mo NoMCY CTpaxoBaHMs»®,

PyKoBOACTBYSICb CXOXEWl NOrMKoW, B Aene XumnypHa rnpomus VIHOOHe3uu cocTaB apbuTpaxa BbIHEC
pelleHne, HECMOTPSA Ha 0YEBMAHOCTb TOrO, YTO cyAbl MHAOHE3MW OTKaXyT B NPU3HaHWM apOUTPaXHOro
pelweHns. OgHako NOCKOMbKY UCTEL, 3asiBU/ O XefaHuy NPoAo/KUTbL pa3buparenbcTBo, apbuTpbl BbIHECU
pelleHve Mo cyllecTBy criopa®l. MokasaTtenibHO, YTO B KOMMEHTapun K ApGUTpaxkHoMy pernameHTty JIMTC
yKasblBaeTCs: MOAOOGHbIA MUCX0h, CrnpaBed/IMB He TONbKO Ans apbuTpaxa no npaswnam HKOHCUTPAN,
KOTOpble NPUMEHANNCH B JaHHOM fefe, HO U «MO JI06bIM apbUTPaKHLIM NpaBuIam»°2,

2. MoXeT /i 06513aHHOCTb BbIHECTW UCMOTHUMOE peLLEHME BNUATL HA BONPOCHI CYLLLECTBOBAHUS
IOPUCAVKLMM, HA BbIGOP NpaBa Wav Ha UCXof AieNna no CyLecTsy?

2.1. YcTaHoB/ieHNE OPUCANKLMK COCTaBa apouTpaxa

Ha npaktuke o06s3aHHOCTb apbuTpa BbIHECTW WCMO/IHUMOE PELUEHWE 4YacTo 0O6CYXAaeTcsi COCTaBOM
apbuTpaxa B pamMKax pelleHus Bornpoca O HaMumMm UM OTCYTCTBUM HOPUCAMKLMM paccMarpusaTb Crop.
Hanpumep, OTBETUMK NO Aesly MOXET 3asBNATb, YTO COCTaB apbuTpaxa [O/MKEeH OTKaszaTb B PACCMOTPEHUN
cnopa, NOTOMY 4YTO MpWU3HaHME COCTaBOM apbuTpaxa CBOEN HpUCAMKUMM CO34aeT PUCK OTMEHbI byayLiero
apObUTPaXKHOrO peLLeHns WA oTkasa B MPUBEAEHUM €r0 B UCMNOSHEHUE. VIHbIMX C/ioBamMK, OTBETUUK MOXET
MCMoMb30BaTh apryMeHT 0 NOTEHLMabHON HEMCMOHUMOCTM apOUTPaXKHOTO PELLEHNS Kak PUCANKLMOHHOE
BO3paxeHue.

B KauecTBe WIMOCTPALMM MOXHO 06paTuThes K genam Cmpabaz u dp. npomus Moasbwu®® n CaHPe3eps
npomus VMimanuu®*. B o6oux genax nepep apbuTpamu BCTas BONPOC, 06n1a4atoT i OHU IPUCAMKLMEN HA
paccMOTpPEeHne cnopa, BbITEKAILLErO U3 MEeXAyHapoAHOro 40roBopa O NMOOLWPEHMN U 3alMTe MHOCTPaHHbIX
WHBECTULMIA, 3aK/THOHYEHHOIO MeXay AByMS rocygapcTsamu — dieHamu EBponelickoro cotosa (ganee — EC),
B cBeTe peweHua Cypa EC no peny Crosakus npomus Akmea bB (fanee — neno Akmea). B nene Akmea
Cyn, EC pelunn, 4to nosioXeHust 0 paspeLleHnmn CnopoB B MHBECTULMOHHOM apbuTpaxe, cogepxalinecs B
MeXAyHapoAHbIX [OoroBopax Mexay rocygapcrBamum — udneHamu EC, HecoBMecTMMbl € npaBom EC,
MOCKO/IbKY AOonyckalT TonkoBaHMe npaBa EC opraHamu, He BXOASAWMUMWM B €ro CyaebHyl cuctemy
(4acTHbIMM ap6UTPamMu, Ha3HAYEeHHbIMW 7151 PACCMOTPEHNS criopa)®®.

Ccblnasicb Ha peweHve Cyaa EC no pgeny Akmea, u MNonblia, n Ntanmsa B kayecTse AOMNONHUTENBHOTO
aprymeHTa npoTVB HOPUCOMKUMN cocCTaBa apbuTpaxa 3asBisa/iv, UTO BbIHECEHHOE apbuTpamu pelueHve
Oy[eT OTMEHEeHO WM He Oy[eT NPUBEAEHO B WCMOMHEHME HALMOHaNbHLIMU cyaamu rocyaapcts EC*. Ha
nepBblii B3rNSL 3TO KaXETCA pasyMHbIM, BeAb B CWy MpuHUMNA BepXxoBeHcTBa (npumara) npasa EC
HaLMoHanbHble cyabl 06si3aHbl ciefoBaTth npakTuke Cyaa EC® 1, ckopee Bcero, 06paTunnch Gbl K PeLLIEeHMIo
no geny Akmea®®. Tem He MeHee B 060MX [enax ap6uTpbl He MPUHSM apryMeHT rocydapcTtBa o
NOTEHUMANILHON  HEUCMNONHUMOCTK  Byaywiero apbuUTPakHOTO PpeLUeHNss B KayecTBe Hag/iexallero

50 Turner P. J., Mohtashami R. A Guide to the LCIA Arbitration Rules. Oxford University Press. 2009. §9.53.

51 Himpurna California Energy Ltd v Republic of Indonesia (2000) 25 YCA 186; Carbone G. Interference of the Court of the Seat with
International Arbitration, The Symposium [/ Journal of Dispute Resolution. 2012. Vol. 2012. Ne 1. P. 231.

52 Turner P. J., Mohtashami R. Op.cit. §9.53.

53 Strabag SE, Raiffeisen Centrobank AG, Syrena Immobilien Holding AG v. The Republic of Poland. ICSID Case No. ADHOC/15/1.
Partial Award on Jurisdiction of 4 March 2020.

5 SunReserve Luxco Holdings SRL v. Italy. SCC Case No. 132/2016. Final Award of 25 March 2020.

% Court of Justice of the European Union (Grand Chamber). Slowakische Republik (Slovak Republic) v. Achmea BV. Case C-284/16.
Judgment of 6 March 2018. 858.

% Strabag SE, Raiffeisen Centrobank AG, Syrena Immobilien Holding AG v. The Republic of Poland. 88.12; SunReserve Luxco
Holdings SRL v. Italy. §315.

57 Cwm. [eknapauus 17, npukpenneHHas k Joroeopy o EBponeiickom cotose (MaacTpuxT, 1992 rog).

% Mo peny Cmpa6az npomus Mo/bWu, HaNpUMep, NPOMEXYTOUHOE peLleHne apbuTpa Gbifo B UTOre OTMEHEHO N0 MeCTy apouTpaxa
AnennsuvoHHbIM cyaom Mapwka co ccbinkoii Ha aeno Akmea. Cwm. Paris Court of Appeal. The Republic of Poland v. Strabag SE,
Raiffeisen Centrobank AG, Syrena Immobilien Holding AG. Judgment of 19 April 2022. §87-91.
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HOPUCANKUMOHHOTO BO3pPaXEHWsi, OTMETUB, YTO OHM HE MOTyT «npeAckasaTb», Kakum OyAeT noaxon
rocyapcTBeHHbIX Cya0B*°, 1 counu cebst KOMNETEHTHLIMK paccMaTpuBaTh crop®’. Takoit nogxon ap6UTPOB K
BOMNPOCY UCMOSIHUMOCTM apOUTPAXKHOIO peLLeHns ABNSETCHA BEPHbIM, OAHAKO hakTuyeckass HEBO3MOXHOCTb
YCTaHOBUTb, NOAJEXNUT SN NOTEHUMASIbHOE apbuTpaxKHOe peLleHne OTMEHe U ByAeT I OHO NPUHYAUTENBHO
NCMNOJTHEHO, HEe ABNSETCH €ANHCTBEHHbIM U INaBHbIM COOBPaXKEHNEM.

BaxHee, 4yTO B CWIy npuHUMNA «KOMMNETEHUMA O KoMneteHuuu» (HeM.. Kompetenz-Kompetenz),
Halle/lero OTpakeHWe MoYTM BO BCEX M3BECTHbIX WCTOYHMKAX MeXAyHapogHoro ap6utpaxa®l, apbuTpbl
YMNO/THOMOYEHbI peLlaTb BOMPOC O CBOEl HPUCAMKLUN CaMOCTOATE/IbHO, TO ecTb 6e3 BmMellaresbCcTBa
rocylapCTBEHHbIX CyAoB%2. [laHHblii MPUHUMM B NEPBYI0 ouepedb HaLENeH Ha COXpPaHeHWe KOHTPOssS Haf
apobuTpaXHbIM MPOLECCOM 3a apbutpamum M NpefoTBpalleHne MOMbITOK CTOPOH BOCMPEensiTcTBOBaTb
ap6buTpaxHoMy npoleccy MyTeM OCMapuBaHUS HOPUCOMKLUMU apbUTPOB B rocyaapcTBEHHOM cyae®s. [axe
€CNN BOMPOC O HPUCAMKLMM CcOCTaBa apbuTpaka paccmaTpuBasica Obl B TFOCYAAPCTBEHHOM CyAe
napannienibHo ¢  apbuTpaxHbiM  pasbuparesib,cTBOM  (Hanpumep, €c/M  OTBETYMK  ocrnapuBaet
npeaBapuTesibHOE peLLeHne cocTaBa apbuTpaxa O puUcOUKUMK), apOuTpbl HEe A0/MKHbI BblAN Obl XAATb
pelleHnsl HaUMOHa/ILHOTO Cya W, Hanpumep, NpuocTaHaBIMBaTb apbuTpaxkHoe paséuparenbcTeo®. Ecnu
OHW npu3HanM 3a Ccob6Ool HPUCAMKLUIO paccMaTpumBatb Cnop, TO B CWIY NPUHUMNA «KOMMETEHUUS O
KOMMEeTEHUMW» BrpaBe MPOAOC/HKUTL €r0 PACCMOTPEHME U BbIHECTM peLleHre No cylwectBy®. V3 atoro 1em
6onee cnenyet, 4TO apbuTpbl HEe 0653aHbl NPEpPbLIBaTb PACCMOTPEHME Cropa /Mb B CUy ONACEHU O4HOWA
N3 CTOPOH, CBA3AHHbIX C TEM, YTO Y)X€ MOC/Ie€ BbIHECEHMS PELLUEHUS NPV 06paLleHnn 3a NPUBEAEHNEM €0 B
WCMOJTHEHNE Y HUX MOTYT BO3HUKHYTb C/IOXHOCTW B FOCYAapCTBEHHOM cyge. Kak BepHO nogMeTun cocTas
apbuTpaxa B fene basikaH SHepoxxu npomus aHsbl:

To, 4TO HauMOHa/bHbIE CyAbl N0 MECTY apbuTpaxka Unu B rocygapcTeax, rae ucnpawuvBaeTcsa npusegeHme
B WCMOJIHEHME apPOUTPAXHOMO PeLUeHnsl, MOTyT OCYLLECTB/SATh COOTBETCTBYIOLNI CYAe6HbI KOHTPOSb, He
NOA/IEXUT COMHEHWIO, HO 3TO He yMmasisiem o6sizaHHocmell u nosiHomouuli amoeo Cocmasa apbumpaxa
1o ocywiecms/ieHuto ceoeli topucAukyuu®® (kypcus Haw. — A. A, B. K.).

% Strabag SE, Raiffeisen Centrobank AG, Syrena Immobilien Holding AG v. The Republic of Poland. 88.142; SunReserve Luxco
Holdings SRL v. Italy. 8371.

% B yacTHOCTM, apBUTPbLI COUYU, UYTO NpaBo EC He SIBNSIETCS NPaBOM, MPUMEHUMbIM K KakuM-1IM60 BOMPOCaM, KOTOPbIe OHU JOKHbI
paspeLunTb, 1 He MOXET B/IMSATb Ha TO/IKOBaHVe apbuTpamu BO/IM CTOPOH Ha nepejady CnopoB B apoutpax. BmecTto aToro apbutpbl
pewwvnn Cnop Ha OCHOBaHWUM MeXAyHapOoAHOro A0roBopa O MOOLWIPEHNU U 3alpTe WHBECTULMIA, Ha OCHOBAHWM KOTOPOro Obl/
chopMmmpoBaH cocTaB apbuTpaxka 1 KOTOpbIA Ha TOT MOMEHT npekpatleH He 6bii. B 60NbLUMHCTBE APYrMX e, BbIHECEHHbIX Nocne
fena Akmea, cocTaBbl apbuTpaxa cnefosany cxoxeii noruke. O6 3Toli Anckyccumn nogpobHee cM., Hanpumep, Birengel T. Impact of
the Achmea Judgment on Investment Arbitration. Erdem & Erdem publications. October 2018. URL:
http://www.erdem-erdem.av.tr/publications/lettre-dinformation/impact-of-the-achmeajudgment-on-investment-arbitration/#_edn14
(maTa obpalleHns: 06.06.2023).

61 Cwm., Hanpumep, EBponeiickas KOHBEHUMSI O BHELHETOProBoM ap6utpaxe (KeHea, 1961 roam). CT. v(3); TUNoBoii 3akoH
FOHCUTPA/ 0 MexayHapoLHOM KOMMepYeckoM apbutpaxe (1985 rog, ¢ nsmeHeHnsamMu, NpuHATbLIMK B 2006 roay). CT. 16(1); 3akoH
P® «O mexagyHapogHoOM KomMmmepyeckoM apbuTtpaxes» ot 07.07.1993 Ne 5338-1. CT. 16, n. 1; LCIA Arbitration Rules. 2020. Art. 23.1.
URL: https://www.Icia.org/Dispute_Resolution_Services/Icia-arbitration-rules-2020.aspx (gata obpalueHus: 06.06.2023).

%  Fouchard P., Gaillard E., Goldman B. Fouchard, Gaillard, Goldman on International Commercial Arbitration. Kluwer Law
International. 1999. §653; Abecagse C. A., AHgpeesa T. K., AHypos B. H. n ap. MexoyHapooHbili KommepyecKkul apbumpax:
YuebHuk | otB. peg. T.A. JlyHaeBa; Hayuy. peg,. O.t0. Ckeopuos, M.FO. CaBpaHckuii, .B. CeBacTbsHOB. 2-e 13g., nepepab. u gon.
CI6. : Pepakuuns xypHana «Tpeteiickuii cyax»; M. : CtatyT. 2018. Bbin. 9. §7.7.2.

8 Girsberger D., Voser N. International Arbitration: Comparative and Swiss Perspectives (Fourth Edition). 4th edition. Schulthess
Juristische Medien AG. 2021. §555-556; Gaillard E., Banifatemi Y. Negative effect of competence-competence: the rule of priority in
favour of the arbitrators /| Enforcement of arbitration agreements and international arbitral awards: the New York Convention
in practice. London : Cameron May. 2008. P. 260.

% Born G. B. International Commercial Arbitration... P. 1312; Bentolila D. Arbitrators as Lawmakers. International Arbitration Law
Library Series. Vol. 43. 2017. P. 24, 26. Cwm. Takke Christopher Brown Ltd v. Genossenschaft Osterreichischer Waldbesitzer
Holzwirtschaftsbetriebe [1953] 1 Lloyd’'s Rep. 495 (“It is not the law that arbitrators, if their jurisdiction is challenged or questioned,
are bound immediately to refuse to act until their jurisdiction has been determined by some court which has the power to determine
it finally. Nor is it the law that they are bound to go on without investigating the merits of the challenge and to determine the matter in
dispute, leaving the question of their jurisdiction to be held over until it is determined by some Court which had power to determine
it. They might then be merely wasting their time and everybody else’s. They are not obliged to take either of those courses.”).

% Cwm., Hanpumep, Tunosoii 3akoH FOHCUTPAJ/T 0 MexayHapoAaHOM KOMMepuyeckoM apbutpaxe (1985 rog, ¢ WM3MEHeHUsMU,
npuHATbIMK B 2006 rogy). CT. 16(3); 3akoH PP «O mexayHapofHOM KOMMepyeckoM apbutpaxe» oT 07.07.1993 Ne 5338-1. Cr. 16,
n. 3.

%  Balkan Energy (Ghana) Limited v. Republic of Ghana. PCA Case No. 2010-7. Interim Award of 22 December 2010. §113. B gaHHOM
[ene nepep COCTaBOM apbuTpaxa BCTasl BOMPOC O HeAenCTBUTENbHOCTY apbUTPaXHOro COrfalleHus BCEACTBME OTCYTCTBUSA
napaameHTCKOro oAo06peHns apbuTpaxHoli oroBopku, Tpebyemoro KoHctutyuwmeli Pecny6nukv Mana. Cyg aHbl BblHEC 3anpeT
npoaonxarb apbuTpaxHoe pas3bupaTenbcTBO [0 TOro, Kak Cyf onpeaenut, TpeboBanocb /M COGMAOAEHVE NapnameHTCKOro
006peHnsi B 3TOM [JOrOBOpe, OAHAKO COCTaB apbuTpaxa Npofo/IXUA pacCMOTPEHME Cropa W BbIHEC peLLeHre 0 NpU3HaHuK cBoeli
HOPUCANKLMN.
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Mpu 3Tom apbuTpbl He TOMbKO BNpaBe pellaTb BONPOC O CBOEN HpPUCOMKUMM CaMOCTOATENBHO, HO U
nepes Tem, Kak MPUCTYNUTb K pACCMOTPEHMIO Cnopa Mo CYLLEeCTBY, OHM 06513aHbl y6eamuTbes, YTO Y HUX eCTb
lopucankums®’.  [na  ycTaHOBMEHWUS CBOei pUcOMKUMU  ap6uTpbl  AO/MKHBI B MEpBYyH ouyepeab
YAOCTOBEPUTLCS B TOM, UYTO MeEXAy CTOpOHaMKU Cropa 3ak/Il4veHo apbuTpakHoe corlalleHue, Y4TO OHO
[eNcTBUTENBHO 1 B NOMIHOM 06beMe oXxBaTbiBAeT TPEGOBaHNSA CTOPOH, a TaKKe UYTO CMopP B MPUHLMMNE MOXET
ObiTb NepefaH Ha paccMoTpeHue B apbutpax®. 3To npeanonaraer nposedeHve ap6UTpamu
CaMOCTOSITE/IbHOTO HOPUANYECKOr0 aHa/IM3a B COOTBETCTBMM C MOMOXEHUSIMU NPUMEHNMOTO Npasa, KOTOpPbIii
He MOXET ObITb C/IENo0 NOAMEHEH AoragkaMu O TOM, Kak B MOCNeAyoLLEM rocyAapCTBEHHbIV Cyd OTBETUT Ha
3T BOMNPOCbl WM Kak OH OUEHWT no3vuuio apbuTpoB MO AaHHbIM BONpocam, Korga CTOMKHETCA C
BblHECEHHbIM apbutpamu pelleHnem. OTka3 apbuTpa OT CaMOCTOATENILHOIO aHanM3a apbéuTpaHOro
cornalleHns, no cyTu, NpuBoamna bl K HAPYLUEHNIO CaMOro apOUTPaXKHOTO Cor/lalleHunsl, KOTOPbIM CTOPOHbI
Hafgenunum coctaB apbutpaxa MNOMHOMOYMSAMU MO YCTAHOB/IEHWIO W OCYLLECTBEHWUIO topucaukunm 6e3
yyacTusl rocyJapCTBEHHbIX CYA0B.

OTO B W3BECTHOII Mepe OObSCHAET peleHnss apOuUTPoB MO KOpPNopaTMBHbLIM Crnopam, Kacakumcs
POCCUIACKMX OPUANYECKMUX /L, B C/lyvae Korga CTOPOHbI COrlacoBasii MECTO apbuTpaxa 3a npegenamu
Poccun®. Mo poccuiickomy npaBy ap6uTpabe/bHOCTb KOPNOpaTUBHbLIX CMOPOB OrpaHM4YeHa: B YacTHOCTH,
psiA  KOpnopaTMBHBLIX CMOPOB  MOXET ObiTb MepefgaH To/IbKO Ha pPacCMOTpeHMe B apbutpax,
agMUHUCTPUPYEMbIA  MOCTOAHHO  [ENCTBYOLWMM  apOUTPadKHbIM  yUYpeXAeHueM, AenoHMPOBaBLUUM
creuvasibHble npaBuia paséupaTesbCTBa KOpMopaTyBHLIX CMOPOB, C MecToM ap6utpaxka B Poccun™.
3avacTyto, XXenas nepefatb CMnopbl B WHOCTPaHHOE apbuTpakHoe YyypexaeHue, He nosyuyvBLLee
paspelueHne agMUHUCTpUpOBaTb cnopbl B Poccun namM He AenoHMpoBaBLUee chneuuasibHble npasBuna,
CTOPOHbI MOTEHUMAaNIbHOr0 KOPNopaTMBHOIO Cnopa COr/lacoBbIBalOT MECTO apbuTpaxa 3a pyoexom.
HecmoTpsi Ha TO YTO POCCUIACKUIA TOCYAaPCTBEHHBIN Cyf, O4EBUAHO, HE NPUBEAET B UCTOMIHEHNE pPeLLEeHUe No
Takomy crnopy’, ap6uTpbl NPM3HAIT CBOIO KOPUCANKLIMIO HA €70 PACCMOTPEHNE, NMOCKO/IbKY OHU HE CBS3aHbI™
NoAXoL40M MOTEHLUMaIbHOr0 MecTa NpMBEAEHUS PELLEHUS B UCTMIOSTHEHUE K apbuTpabenbHOCT CNopoB.

Takum 06pa3om, 06513aHHOCTb apOUTPOB BbIHECTU UCMOSTHUMOE PELLEHNE HE MOXET MUCMOMb30BaTbCA AJ15
nogpbiBa HPUCAMKLMN COCTaBa apobuTpaxa W He OTMEHSIET Heob6XxoAMMOCTW Hajg/iexallero aHaamsa
FOPUCAVKLMOHHBIX BOMPOCOB. YBaXasl CornalleHne CTOPOH O nepedade CrnopoB B apbutpax, apobutpbl He
JO/MKHbl  OTKasblBaTb B OPUCAMKLMM Ha pPacCMOTPEHMEe Cropa Jilb M3-3a BO3MOXHOW NO3uULmM
rocy4apCTBEHHbIX CY0B.

C MpakTUYeCKON TOUKM 3PEHUs AaHHbI BbIBOL pasyMeH B TOM YWC/ie 1 MOTOMY, YTO AasieKko He Kaxaoe
apbuTpaxxHoe pelleHne nonajaeT Ha pacCMOTpPeHVe TOCyAapCTBEHHOro cyga. B aToli  cBsisu
npumevaTensHo, YTo B Aene CaHPeseps npomus Yimasnuu, KOTOPOE Mbl YNIOMWHa/IN Bbille, CTOPOHbI He
obpallannck B rocygapcTBEHHbIN cyf nocne BbiHECEHUS pelwleHnsi. CocTaB apbutpaxa BbIHEC PeLleHne Nno
CyLLEeCTBY crnopa B Mofb3y rocyfapcTBa-0TBETUMKA, NO3TOMY Y OTBETUMKA HE Obl10 NPUYMH obpaliaTbcs 3a
€ro oTMeHoii. Heo6xoAMMOCTV NPUBOAUTL PELLUEHWE B UCMOMHEHWE Yy CTOPOH Takke He BO3HWUK/IO (6ornee
TOro, TEOPETUYECKM C YYETOM MPUHATOIO B [aHHOM fefie PEeLUeHMs OHa Morfla BO3HMKHYTb TOJbKO Y

5 A6ecapase C. A., AHgpeeBa T. K., AHypoB B. H. u ap. Yka3.couy. §6.1. Cm. Takke, Hanpumep, Aaron C. Berkowitz, Brett E. Berkowitz
and Trevor B. Berkowitz v. Republic of Costa Rica. ICSID Case No. UNCT/13/2. Interim Award of 30 May 2017. §225; Malicorp
Limited v. Arab Republic of Egypt. ICSID Case No. ARB/08/18. Award of 7 February 2011. §98. Cm. Takke, Hanpumep, William
Ralph Clayton, William Douglas Clayton, Daniel Clayton and Bilcon of Delaware, Inc. v. Government of Canada, PCA Case No.
2009-04. Award on Jurisdiction and Liability of 17 March 2015. §341; Wintershall Aktiengesellschaft v. Argentine Republic. ICSID
Case No. ARB/04/14. Award of 8 December 2008. §68.

% A6ecapse C. A., AHgpeesa T. K., AHypoB B. H. u ap. Ykas.cou. §6.1.

89 B KauyecTBe W/OCTPaALMM TaKoro NMOAXOAA MOXHO NMPUBECTYW, Hampumep, Aeno bapuHe Bocmok. Cnop BO3HUK U3 COMaLleHUs O
KONN-onuyoHe Ha npaBo Nokynku akumii MAO KB «BocTouHblii» oT 26 aBrycta 2016 roga, B KOTOPOM cogepxasniacb apbuTpaxHas
oroBopka 0 nepegade CropoB B apbuTpax, agMUHUCTpUpyemblii JIMTC. B cooTBeTcTBUM C M. 7 cT. 13 deaepanbHOro 3akoHa ot
29 pekabps 2015 roga Ne 409-d3 apbuTpaxHbie corfalleHns 0 nepejade B apbuTpak KOPMopaTUBHBIX CMOPOB, 3aK/O4eHHbIe [0
1 cbeBpans 2017 roga, ABMAAKTCA HEUCNOMHUMbIMU. Y4uuTbiBas [aHHOE MNOMOXEHWEe, MexXAyHapoAHas KOMNaHus «®PUHBUXKH
XonguHre» npepbsiBuna TpeboBaHMe 006513aTb KOMMaHWI «3IBU30H XonguHre Jiumutea» akumm MAO KB «BOCTOuYHbI» B
ApbuTpaxHbiii cyn Amypckoli obnactu. Komnauusi «39BM30H XonguHre Jlumute» B CBOK oyepefpb obpatunack B JIMTC 3a
BblHECEHVWEM 3anpeTa npekpaTuTb pasbumparensCTBO B POCCUIACKOM TOCYAapCTBEHHOM Cyfe B HapylleHue apbuTpaxHOoro
cornalleHus, n Takoli 3anpeT 6bln BbiHeceH. Edmenko E. Bce, ymo Hado 3Hamb o Oese Baring Vostok // Mpago.ru. 19 uioxHa 2019
roga. URL: https://pravo.ru/story/210162/ (gata obpatweHns: 05.06.2023).

0 ApBUTpaxHbIii NpoLeccyanbHbIil Kogeke Poccuiickoii deaepauym ot 24.07.2002 Ne 95-93. CT. 225.1, u. 3.

' Heap6utpabesibHOCTb Cropa sIBSIETCA OCHOBAHMEM, KOTOPOE rOCYyapCTBEHHbIN Cyf, MOXET NPUMEHUTL 6€3 3asB/IEHNSI CTOPOHBI,
ex officio. Huto-lopkckast KOHBEHLMS, CT. V(2)(a).

2 PasymeeTcsl, 3TO HE 03HAYAET, YTO POCCUIACKNE HOPMbI HE MOTYT GbiTb NPUMEHEHbI MO UHOMY OCHOBaHUIO, HaNpUMep, No NpaBuIam
0 CBEPXMMMNEpPATVBHbIX HOPMax Wan nyTem Bblibopa npasa, NPUMEHMMOrO K BONPOCy apbutpabensHOCTH, YTOo ABASETCS NPegMeTom
oTaenbHon guckyccun. O6 aTtom cMm., Hanpumep, YynpyHos W. C. Ykas.cou. C. 338.
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OTBETUMKA, KOTOPOMY WUCTLbI 065i3aHbl GblIM BO3MECTUTL PacxXofbl Ha apbuTpax)’®. B Takoi cutyauum, gaxe
ecnn Kakas-nnbo 13 CTOpoH 06paTUTCS B rocyAapCTBEHHbIN CyA NOC/e BbIHECEHUS PEeLLEeHWsl, OTBETUUK BPS
N 3a8BUT BO3paXKeHne 0 TOM, YTO y cocTaBa apbuTpaxa He OblI0 OpUCAMKUMKN B CBeTe fena Akmea, W,
COOTBETCTBEHHO, TOCYAAPCTBEHHbIA cyh OydeT oueHWBaTb pelleHne cocTaBa apbuTpaxa no 3Tomy
Bonpocy’™. Ecnu 6bl COCTaB apbuTpaxa MPEBEHTUBHO OTKasasl B CBOEN HpUCAMKLMM, onacasichb, 4yTo
rocylapCTBEHHbIA Cyd, C OrNsagKoil Ha Aeno AkMea KOHCTaTupyeT OTCYTCTBME HOPUCOMKUMM Y cocTaBa
apbutpaxa, 3To 661710 6bl HECPaBEA/MBO MO OTHOLUEHMWIO K CTOPOHAM, KOTOPbIE XOTeNn, YTO6bl MX CMOP MO
CYLLIECTBY paccMaTpuBasiCsi UMEHHO B apbuTpaxe.

2.2. Bbl6Op NPUMEHUMOrO Npasa

[pyras pacnpocTpaHeHHas Ha NpakTuke CcuTyauusl, B KOTOPOW BCTPEYAKTCA CCbIIKM Ha 0653aHHOCTb
apbuTpoB BbIHECTWN UCMOMHUMOE PELLeHne, — 3TO BbIGOP NPUMEHMMOrO Npasa no ToOMy Wi MHOMY BOMPOCY,
OTHOCSLLLEMYCA K CYLLeCTBY cnopa.

B 60/1bLUIMHCTBE NPABONOPSAAKOB NPU3HAETCSH, UTO B OT/INYME OT rOCYAAPCTBEHHOIO CyAa, KOTOpbI BCerga
CBs13aH KOMIM3NOHHLIMKU HopMaMu lex fori, ap6uTpbl 06nagatoT 60MbLI0N cBO60OA0N B BbIOOPE NPUMEHNMOTO
npaea. HecmoTps Ha 7O 4yto B Poccum apbutpbl no-npexHemy 6e3 [O/MKHOM pediiekcnn 3adyacTyro
CCbL1IAKTCA HA POCCUMCKUE KOM/IM3NOHHBbIE HOPMbI, AaXe M0 POCCUICKOMY 3aKOHOAATEeNbCTBY apbutpbl C
MecTom apbutpaxa B Poccum umm He cBfi3aHbl, a MOryT OCYLLECTB/SATb BbIGOP MNpaBa MCXO4s W3
KO/I/TM3NOHHBIX HOPM, KOTOPbIE OHW COYTYT MPUMEHUMbLIMU™. Takoi Noaxof K BbiGOpy mpaBa B AOKTPUHE
MeX/lyHapoAHOro apbuTpaxa HasblBaeTcsl KOCBEHHbLIM BblGOpOM MnpaBa (hpaHu.: voie indirecte)™. Lenbiii
psg apObuTpaxHbIX MpaBUA U HauMOHasIbHLIX 3aKOHOB 06 apbuTpaxe genawT elwe OAuH Lar shnepeg u
yCTaHaB/IMBAIOT, YTO apoUTPbl B NPUHLUMNE HE CBA3aHbl KO/IJIM3MOHHBIMW HOPMaMK, a MOryT cAenaTtb Bbl6op
npaBa HarnpsMylo, UCXOAA W3 BCEX MMEILWMX 3HayeHne 06CTOATENbCTB — TaKoW MoAXof HasblBaeTcs
npsiMbIM BbIGOPOM Npasa (ppaHLL.: voie directe)’”.

OfHaKo OTHOCWUTCH /i1 UCMOSIHUMOCTb apbuTPadKHOrO peLleHns K 06CTOSATENbCTBaM, BBUAY KOTOPbIX
apbuTp [0MKeH Bbl6MpaTb NPMMEHVMbIE KOMM3UOHHbIE HOPMbI (NPYM KOCBEHHOM BblGope npasa) unv
NPUMEHMMOE MaTepuasibHoe npaso (Mpu NpsAMOM Bblibope npasa)? HekoTopble apbuTpakHble pelueHus,
no-BMAMMOMY, NPEeAnonaraloT MosIOKMTEbHBbIM OTBET HA AaHHbIA Bonpoc. Hanpumep, B ogHOM u3 gen’
COCTaB apbuTpaxka cues, YTO NPaBUsIbHBIA KOIJIM3NOHHbIA aHa/In3 BeYeT NpuMeHeHne ToIbKo 6epMyacKoro
npaBa, KOTOpOe perynupyeT cornalleHuns, siBnswolmecs npegMmetom cnopa. OgHako B culy 06583aHHOCTM
BbIHECTW WCMOSIHUMOE peLleHne apbuTpbl COYIM HEOBXOAUMBLIM NPY 0BCYXAEHMN BOMPOCOB 3aKOHHOCTU U
[eACTBUTENbHOCTM 3TWX COrMaleHunidi yunTbiBaTb Takke npaso bpasunuu ¢ yyeToM TOro, 4To MecTo
ap6uTpaxa Haxoamnnocb B CaH-Mayny (bpasunnus).

Mpy Takom nogxofe 06A3aHHOCTb BbIHECTW UCMNOJIHUMOE peLleHne HaunHaeT AeicTBoBaThb B apbuTtpaxe
KaKk Hekas KBasMKOMM3MOHHAs HOPMa, WCK/vallias HeobxoAMMOCTb K1acCMYeckoro Bblibopa npasa.
CornacHo 3aToli HopMe BCe BOMPOCHI MOTYT B KOHEYHOM CYeTe perynMpoBaTbCs NPaBoM MecTa apbutpaxa
Wy NpaBoOM MeCTa MCMOMHEHUS PEeLLeHWs, a He NpPaBOM, KOTOPOEe COrfiacoBasin CTOPOHbI B AOrOBOpE Mu
KOTOpPOe MPUMEHMMO WCXOASA M3 UHbIX OBCTOATENbCTB. ITOT MOAXOA HeNb3sA MPU3HATb KOPPEKTHBIM: Kak
BEPHO OTMEeYaeTcs B AOKTPUHE, 0653aHHOCTb BbIHECTM UCMOMHMMOE peLUeHWe He MOXET nepeseLunBaTb
BbIGOP CTOpPOHaMK NpUMEHUMOro npasa’™. Mo3ToMy M Ha NpakTVke B GOSLLUMHCTBE AN apbuTpbl yalle

8 SunReserve Luxco Holdings SRL v. Italy. 81043(iv—v).

4 BospaxeHWe O HefelCTBUTENbHOCTM apbUTPaXHOTO COrMalleHust AO/MKHO ObiTb 3asB/IEHO CTOPOHO W He MOXeT 6biTb
pacCMOTPEHO rocyAapCTBEHHbIM CyoM ex officio. Hblo-Mopkckas koHBeHLms, cT. V(1)(a).

> CM. 3aKoH P® «O MexayHapoAaHOM KOMMepYeckom ap6uTpaxe» oT 07.07.1993 Ne 5338-1. CT. 28, n. 2. OguH U3 NOAXOMOB K
BbIGOPY KOM/IM3NOHHBIX HOPM B pamMKax KOCBEHHOrO Bbi6opa npasa npegnonaraeT BOCNpUSTAE apouTpaMu KONIM3NOHHBIX HOPM Mo
mMecTy apbuTtpaxa. Cwm., Hanpumep, MexoyHapooHoe yacmHoe rnpaso: y4ebHuk: B 2 1./ A. V. AéaynnvH, H. M. ApTembesa,
L. B. AdbanacbeB n ap.; nog ped. C. H. lebenesa, E. B. Kabatosoii. M. : CtatyT. 2011. T. 1. I'n. 4.3. OgHaKo CKopee CerogHs B
MeXzyHapoAHOM apbuTpake 3TOT NOAXOL BOCMPUHMMAETCS Kak yCTapeBLUMA U MHOTAA ONMUCLIBAETCS Kak «Npu3pak, KOTopbIi Obin
3arHaH B MOruay», Ho elle «6poanT no 3emne». Cm.: Blessing M. Choice of substantive law in international arbitration. (LiT. no:
AcockoB A. B. KosniuzuoHHoe peeynuposaHue 002080pHbIX obsizamesiscms. M. 2012. C. 536). B nwbom criyyae € yyetom
TpeboBaHWil K MOTUBUPOBAHHOCTW ap6GUTPadkHbIX PeLleHnii BbIGop apbuTpaMmn KONIM3MOHHbIX HOPM NO MecTy apbutpaxa (BmMecTo,
Hanpumep, KyMyNsSiTUBHOTO MNOAXO4a WAWM NOAXO4a, Mpeanonaraiolero aHaims Oo6LWMX KO/IM3UOHHBIX MPUHLUMNOB) TpebyeT
060CHOBaHUS (& B HEKOTOPBbIX CydYasx 1 06CyxaeHnsa co cTopoHamu). OH He [O/MKEeH AenarbCs anpuopHO.

6 AcockoB A. B. KosilusuoHHoe pezyrnuposaHue... C. 487.

06 3aToM cM., Hanpumep, [eprayes A. A. Voie directe 8 MexdyHapodHOM KoMMepyeckom ap6umpaxe Il TpeTelickuii cyg. 2022. Ne 1.
C.91-98.

8 LAEP Investments Ltd. v. 1. GLG Emerging Market Special Situations Fund, 2. Emerging Markets Special Situations 3 Limited. |ICC
Case No. 17446/JRF/CA. Final Award of 18 March 2013. §234, 238.

® Born G. B. International Arbitration: Cases and Materials (Second Edition). 2nd edition. 2015. P. 981.
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NMPUMEHSIOT NpaBo, BblbpaHHOE CTOPOHaMMU COralleHns, He3aBMCUMO OT TOTO, Kakoe B/IUSIHWME 3TO OKaXeT
Ha MCMOIHUMOCTb apbUTPaXHOrO peLLeHms], YTO B 60/IbLUEl CTENEHN OTBEYAET UHTEPECaAM MEXAYHapOAHOro
ap6utpaxa®.

Bonee Toro, cBo6oga apbuTpoB B BbIOOpE MpaBa He O3HadYaeT 6e3rpaHuyHy0 AWCKPELMto, a NoTomy
06bI4HO He NO3BOJIAeT 060CHOBATL HEOBXOAMMOCTb YUeTa UCMOMHUMOCTY peLleHust nNpu BbiGope npasad!.
Mpy KOCBEHHOM Moaxofe K BbI6Opy npaBa cCblika apbuTpoB Ha 0653aHHOCTb BLIHECTU WCMOSTHUMOE
pelleHne B NPUHLMNE HEKOPPEKTHA, MOCKOMbKY AaHHas 06513aHHOCTb KOI/IM3MOHHOM HOPMOIA He SIBNSieTCS.
Kpome TOro, gaxe B pamkax npsiMoro Bbibopa npaBa apOuTpbl HE MOTYT UTHOPMPOBATbL OXWAAHUSI CTOPOH
OTHOCWTE/IbHO MPVMEHMMOrO MpaBa, CBSA3b OTHOLUEHW/ CTOPOH C TEM WM WHbIM MpaBoM (He TOMbKO
reorpacpmueckyto), a Takke MHble HOpPMOOGpasyllme hakTopbl, BAMAKOLWME HA paspelleHne KOaIn3num
3aKoHOB®?. Takasa MeTofo/iorMsi BO MHOTOM COOTBETCTBYET TaK Ha3blBAEMOMY yHUaTepasibHOMY noaxomy K
BbI6OpY npaBa, NpVM KOTOPOM MpaBO BbIOMpPAETCS HEe Ha OCHOBAHWMU KakMX-M60 3apaHee 3afaHHbIX
HaLMoHaIbHbIMU rocygapcrasamu KOMM3NOHHBIX HOpM, a nytem TO/IKOBaHMS
NPOCTPAHCTBEHHO-NEPCOHA/IbHOM  cdpepbl  AENCTBMSA  NPaBOBbIX  MOMIOKEHWUA BCEX  MNOTEHUUaIbHO
3aMHTepecoBaHHbIX MPaBOMOPSAKOB C OLEHKOW WX MHTepeca B npeaMere crnopa, ueneii n MeTodos
COOTBETCTBYHOLLMX HOPM, NOCNeACTBUIA UX MPUMEHEHNSA®,

Mpn aToM cam no ceBe (pakt, YUTO apbUTpadk HaxoguTcA B ONpPefeieHHOM rocygapcTee, /iMbo 4To
apbuTpaxxHoe pelleHne 6yaeT  NpUHYAUTENIbHO  UCMOMHATbCA B KAaKOM-M60  rocygapctBe, He
CBMAETeNbCTBYET O TECHOI CBA3M MaTepuasibHOr0 NPAaBOOTHOLLEHMS CTOPOH C 3TMMU rocyfapcTBaMu Wam o
peanibHOM OPUAMYECKOM WHTEpece COOTBETCTBYHOLUMX MPaBONOPSAKOB B ucxoge cnopa. MpaBo mecTa
apbuTpaxa B nNpuHUMNE OrpaHMYeHO BoMpocamu apbuTpaxHol npouedypbl U He VMMEeT BAUSHWUA Ha
paspelleHe crnopa Mo cyuwecTBy®. K ToMy e MecTo UCMOSIHEHNS apBUTPAKHOMO PELLEHUS yalle BCEero
HeM3BeCcTHO 3apaHee (M Tem 60slee OHO MOXET OblTb HEW3BECTHO CTOPOHaM NPU 3aK/IYEHUU CLESKN,
ABMISAOLLENCA NpeaMeToOM cropa), B CBA3M C YEM y4YET NpaBa MecTa MCNOJIHEHUS NPX NPSIMOM Bblibope npaBsa
MOXET HapyLWUTb pasyMHble OXWAaHWS CTOPOH. Takoi MoAxod MOXET Takke BCTYNUTb B NMPOTMBOPeEYME C
OfHMM 13 6a30BbIX MOUTUKO-NPABOBbLIX MPWHLUMMNOB, COIMMACHO KOTOPOMY MPYMEHWMOE MpPaBo 06bIYHO
[O/MKHO ObITb NPEeABMAUMO HA MOMEHT COBEPLUEHUS HOPUAMYECKOTO hakTa, a He onpefensitbca ex post
TO/IbKO B XOA€ pas3peLleHusi cnopa (4To B NePBYH0 o4epeb akTyaslbHO B AOTOBOPHbLIX OTHOLLEHUSIX, KOTOPbIE
yalle BCero v NepeaaoTcsi Ha pacCMOTPEHNE apBUTpaKeit)s.

B cBs3n ¢ aTMM cnepyet cuutatb 60see 060CHOBaHHLIM MHEHWE, COM/TACHO KOTOPOMY apbuTpbl HE MOTyT
nonaratbCs Ha MeCTO apbuTpaxa WaM Ha MEeCTO WCNOSIHEHMS apOWTPaXKHOro peLleHns npu Bblbope
NMPUMEHMMOrO MpaBa, eC/M C 3TUM He COr/lacHbl CTOPOHbI (M TeM 6o/iee No CO6CTBEHHON MHUUMaTMBe 6e3
obcyxaeHusi ¢ nocnegHumu). VicknodeHnem MoryT 6biTb Crlydaun, Korga COOTBETCTBYHLUME HOPUCAUKLUN
NUMEIT KaKytlo-iMbo MHYK CBSI3b CO CTOPOHaMM WM CO CMOPOM (MOMMMO TOrO, YTO B STUX HOPUCAMKLMSAX

8 Donovan D. F,, Greenawalt A. K. A. Op.cit. P. 56. Cm. Takke Swiss Federal Supreme Court. OTV v. Hilmarton. Decision of 17 April
1990 // XIX Yearbook of Commercial Arbitration. 1994. P. 214.

8 Born G. B. International Commercial Arbitration... P. 2137 (0 He0o6X0A¥MOCT/ MOTUBMPOBATL BbIGOP NpaBa U OCYLIECTB/IATL €ro
BbIOOP NpefckasyeMbIM, opuaMyecknm o6pasom — Mo KpanHel Mepe B crnopax, He peluaeMbixX No COrnalleHunio CTOPOH ex aequo et
bono).

8 AcockoB A.B. Kosi/iuzuoHHoe peaynuposaHue... C. 550-551.

8 06 yHunatepasibHOM NOAXOAE CM., Hanpumep, AcockoB A.B. OCHOBbI KO/IIU3UOHHO20 fpasa. M., 2017. C. 24-26, 71-133.
HeTpygHO 3ameTuTb, 4TO BbIGOP apbuTpamy NPUMEHUMbIX CBEPXMMMNEPAaTVBHLIX HOPM MpaBa mnpeAnonaraer Takyl Xe
MeTof0/10r1. 3TO CBA3AHO C TeM, YTO [OKTPMHA CBEPXUMMNepaTUBHLIX HOPM Takke SBMSETCA NPOSB/IEHNEM YHUNaTepain3ma B
MexayHapogHOM YacTHoOM npase. CMm. Tam xe. C. 139-195. MNpu aTOM yHunarepannsm — 3T0 He eAuHOe TeyeHue, a onucaHue
obLLero MeToAonorMyeckoro nogxofda K BbIOOPY npasa. YHWNaTepasiM3M OXBaTbiBAeT Camble pasHble YacTHble MeTOLOosoruu,
MHOr1e 13 KOTOpbIX CBOWCTBEHHbI Npasonopsgkam CLUA — Bkntoyas Teopun aHanmsa NpaBUTENIbCTBEHHbIX MHTEPECOB (AOKTPUHA,
BOCXoAslan k pabotam b. Kapw), Teopum cpaBHeHUsi TOrO, Kakoi NpaBoOMnopsAok B 60MbLUeii Mepe WCNbITbiIBAeT HeratuBHbIE
nocneacTBns OT HenpuMeHeHus (MM MpYMEeHeHWs) TOro WM MHOTo npasa (aHrn.. comparative impairment) n Jaxe Takue
[0CTaTOYHO OfMO3HbIE KOHLIeMLMM Kak BbIGOP «lyyllero npasax» (aHr.: better law). Bce aTu KOHUENUUM Tak MM MHade (XOTb U B
pa3Hoil CTeNneHn) Hanpas/ieHbl Ha y4eT OAHOBPEMEHHO OXMAaHUIA CTOPOH M MHTEPeCcOoB NpaBonopsiakoB. CM., Hanpumep: Brilmayer
L., Goldsmith J., O'Connor E. Conflict of Laws: Cases and Materials (Seventh Edition). Wolters Kluwer. 2015. Chapter 3; Kramer L.
Rethinking Choice of Law I/ Columbia Law Review. 1990. Vol. 90; Neylan K. M. Bundled Systems and Better Law: Against the Leflar
Method of Resolving Conflicts of Law. 2015. MNpaBo apbUTpPoB OCYLLECTBNATL NPSIMOIA BbIGOP NpaBa 0AHOBPEMEHHO Npeanonaraet
NX NpaBoO BbIGMPaTb KOHKPETHYIO METOA0MOIMI0 Bbibopa npaBa — HO He NpaBo BblOMpaTb NPUMEHMMOE NPaBo AUCKPELMOHHO, 6e3
KakoWi-nmbo topuanyeckoi MeTogonoruu.

8  BblGop cTOpoHamMu MecTa apbuTpaxa OCYLLECTB/ISIETCS C YYETOM TakuMx MpoLEeAypHbIX (akTopoB, Kak ero HelTpasibHOCTb U ero
penyTauusi B KadyecTBe OPUCOMKLMW, GMaroCKNIOHHON K apbuTpaxy, HO He (haKTOpoB, Kacawowyxcs cylectsa cnopa. Cwm.,
Hanpumep, Born G. B. International Commercial Arbitration... P. 1650; Ojedokun O., Akabuiro D. O. The Concept of the Seat in
International Arbitration: Unlocking the Judicial Challenge of Interpretation of Conflict of Laws // Arbitration: The International Journal
of Arbitration, Mediation and Dispute Management. 2022. Vol. 88. Ne 4. P. 655, 659-662.

8 06 aToii npo6neme cM., Hanpumep, Borchers P. J. An Essay on Predictability in Choice-of-Law Doctrine and Implications for a Third
Conflicts Restatement I/ Creighton Law Review. 2016. Vol. 49. Ne. 3; Basedow J, Kono T (eds). An Economic Analysis of Private
International Law. Tubingen : Mohr Siebeck. 2006; Acockos A.B. OcHOBbI KO/I/TU3UOHHO20 Mpasa...
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6yfeT NpUHYAUTENbHO UCMOMHATLCA PelleHne WM paccMaTpuBaTbCs BOMPOC O €ro OTMEHe), Hanpumep,
€CNN [0roBOp CTOPOH HampaB/ieH Ha HapylleHWe aHTMMOHOMOJIbHOTO 3aKOHOA4ATEeNbCTBA OAHOWM M3 3TUX
IopUCAMKLUIA B NpUMepe, pacCMOTPEHHOM Bbilwe. OfHaKo 3Th Clyyan 0XBaTbiBalOTCA 06LLMMM NpaBuaaMm o
BblGOpe MpaBa B MEXAyHapoAHOM apbuTpaxe W AOKTPUHOK NPYMEHEHUSI CBEPXMMNEPATUBHbLIX HOPM. OHU
He TPeObyHOT CCbI/IOK HAa UCMOTHUMOCTb apOUTPaXKHOTO PELLEHNSI.

B cBA3M C 3TUM 0683aHHOCTb BbIHECTU UCMO/THAMOE pPEeLUEHNE He [0/MKHA BNMSATL Ha Bbibop apbuTpamm
NPVYMEHUMOrO NpaBa, KOTOPOE OCYLLECTBASAETCA N0 COOCTBEHHON HOPUANYECKOR NOTKKE.

2.3. OcyLecTB/EeHME OPUCANKLUA (PELLEHVE Aena MO CYLIecTBy)

3 n3n10XEHHOrO Bbille Takke c/iegyeT, YTo 06513aHHOCTb apOGUTPOB BbIHECTU WCMOSIHUMOE peLUeHne He
MMeeT OTHOLIEHWS K pacCMOTPEHUD crlopa Mo CywecTBy. MexayHapofHblii apbutpax — 3T0
CaMOCTOSITE/IbHbIV HPUCAMKUMOHHbIA OpraH, KOTOpbIA paccMaTpvBaeTcsl Kak NOoJSIHOLEHHas anbTepHaTuBa
rocyapCTBEHHOMY NPABOCYAMIO 1 KAaCCUUYECKUM MEXIyHapoaHbIM cyaam®®. CTOpOHbI BbiGMpatoT apbuTpax
N KOHKPETHbIX apObUTPOB, TakK Kak XOTAT, UTOObI X cnop 6bis1 NO CYLIECTBY pacCMOTPEH MMEHHO apoutTpamm
NCXOAsA U3 UX OMbITa, 3HAHUIA U YMEHWIA, a He NyTeM MNpeAcKa3aHusi peakuun rocyaapcTBeHHbIX cyaoB. Mpu
3TOM, BblIGUpas apbuTpax Kak asisTepHaTWBHbIA CMOCO6 paspeLleHnst CMOPOB, CTOPOHbI OXUAAT, YTO KX
TpeboBaHWs BMOSIHE MOTYT ObITb PACCMOTPEHbI MHAYe, YeM B roCy4apCTBEHHOM Cye — B MHOM C/lydae OHU
mMor/in 6bl Nepefars Crnop B rOCyAapCTBEHHbIN cya Hanpsamyto. Kak BepHo otmetun A. Mocox:

KaxeTcsl NOpOoYHbIM [ienaTb BbiBOA O TOM, YTO <...> 0653aHHOCTb [apGUTPOB] CTPEMUTLCS K HAUBBICLLIE
CTeneHn UCMONTHUMOCTM apBUTPaKHbIX PELLIEHUI 03HAYAET, YTO ap6UTPbl AO/HKHLI OTK/TOHSATH UCKM, NMOTOMY
yTo rae-To, B MecTe, rae NpeanosioKXUTENIbHO MOXET 6biTb 3anpoLleHO NpuBeAeHue B WCMOSIHEHME,
CYLL,ECTBYeT, BO3MOXHO, NPYMEHUMOE NPaBU/Io, KOTOPOE MOXET ObITb MCTOIKOBAHO TakMM 06Pa3oM, YTo
ap6UTpaKHOE pelleHre He ByaeT npru3HaHo® .

Kak n nioboe nonHomouve, PUCANKLUSA — He TOMbKO MpaBo, HO M 0653aHHOCTL apbUTPOoB. 3ak/oyas
apbuTpaxHoe cornaweHne, CTOPOHbl 0653bi8aom apObUTPOB pas3peLlnTb CNOp UCX00sT U3 CO6CMBEHHO20
mosikosaHus npasa apbumpamu. Ecnv xe apbuTpbl pelwlatoT cnop 6e3 onopbl Ha CO6CTBEHHOE MHEHME O
TOM, Kak MpaBO AO/DKHO MPUMEHATBLCA K TeM WM WMHbIM 06CTOSTENIbCTBaM, HO C OIMISAKOA HA MHEHUe
roCcygapCTBEHHbIX CYA0B, (DAaKTUYECKM OHM NPSMO HapylalT 0653aHHOCTb pewnTb cnop. Mpu 3ToM
HapyLLeHne AaHHOW 06s13aHHOCTM camo Mo cebe JaeT OCHOBaHME /151 OTMEHbI PELLeHMs UM oTKasa B ero
npuBeAEHUN B UCMOSTHEHME MO NpoLEeccyasibHbIM OCHOBaHMUAM — pPeyb MAET O Tak Ha3blBAEMbIM HETaTVBHOM
BbIXOAe apObuTpoB 3a npefesnbl CBOMX MOMHOMOYWMIA (aHrN.. negative excess of competence) nyteMm unx
HeocyuwlecTBneHnn®®, Mpumepom MoryT 6biTb fena, Korga apbuTpaxHble pelleHusi BnosiHe 060CHOBAHHO
OTMEHSNIUCb B CBA3W C TeEM, 4YTO apbuTpbl OTKa3aMCb paccMaTpuBaTb MO CyWECTBY BOMPOCHI,
noanajaLive nof apouTPakHy OroBOPKY, NOCUMTAB, YTO OHWU BXOAST B KOMNETEHLIMIO Apyroro opraHa®.

Mo 3TOli MpuUuYMHe, Hampumep, He SABMASETCA apryMeHTOM A1 OTK/IOHEHMA TpeboBaHWii uUcTua o
NPUCYXAEHUN CyAeOHON HeyCTOMKM (acTpeHTa) Ha ciy4vali HEMCMNOHEHUS HEMOHETAPHOIo apOuTPaXKHOro

8 2TOT TE3nC BpsA M CMOCOGEH BbI3BATb PAa3HOMMIACKsi Ha YPOBHE MEXAYHapO4HOrO NPaBOCYyAUs, HO MHOrAa MOABEPraeTcst
COMHEHWI0O B POCCUICKON [OKTPUHE MNPUMEHUTENbHO K KOMMepuyeckomy apbutpaxy. O6 atom cm. Tawke Kocuos B.H.
ApbumpabesibHocmsb Cropos U MO/IHOMOYUSI apbumpos: COOMHOWeEHUe MamepuasbHo20 U fpoyeccyasibHo2o npasa /| BecTHuK
3KOHOMM4eckoro npasocyama. 2023. Ne 6. C. 86-113.

8 Paulsson J. Arbitration in three dimensions I/ International & Comparative Law Quarterly. Vol. 60. 2011. Ne. 2. P. 302.

8 HapylueHne npaBui O IOPUCAUKLMAN cOCTaBa apbuTpaxa UMEEeT MECTO He TOJbKO KorAa apGuTpbl BbIHOCAT peLleHve No CyLIecTBy
npu OTCYTCTBMW OPUCAVKLIMN NO CMOPY, HO U KOr4a OHW He OCYLLECTBAIOT CBOK HOPUCAMKLMIO (TO eCTb HE paccMaTpusaroT TOT Uim
WHOI BOMPOC MO CYLLIECTBY), HECMOTPA Ha Hasmuyie apbuUTPaKHOro cornalleHus, B NpeameT KOTOpPOro BXOAMT COOTBETCTBYHOLMI
Bonpoc. Cm., Hanpumep, Compafiia de Aguas del Aconquija S.A. and Vivendi Universal S.A. v. Argentine Republic (Vivendi I). ICSID
Case No. ARB/97/3. Decision on Annulment of 3 July 2002. 8§72, 86; Blusun S.A., Jean-Pierre Lecorcier and Michael Stein v. Italian
Republic. ICSID Case No. ARB/14/3. Decision on Annulment of 13 April 2020. §282-286; Timmer L. Manifest Excess of Powers as
a Ground for the Annulment of ICSID Awards /I Journal of World Investment and Trade. 2013. Vol. 14. Ne 5. P. 775. Takas xe
norvka npMMeHvMa B KOMMepyeckoMm ap6utpaxe. Cwm., Hanpumep, Draetta U., Luzzatto R. The Chamber of Arbitration of Milan
Rules: A Commentary. 2012. P. 525-527.

8 Vivendi v. Argentina (I) Compafiia de Aguas del Aconquija S.A. (formerly Aguas del Aconquija) and Vivendi Universal S.A. (formerly
Compagnie Générale des Eaux) v. Argentine Republic (I). ICSID Case No. ARB/97/3. Decision on Annulment of 3 July 2002. §76.
AHaNOrMYHbI NOAXOL MOXET ObiTb MNPUMEHEH W B C/yyae MPUOCTaHOB/IEHUSI MNPOM3BOACTBA MO apbutpaxkHomy aeny Ao
paccMOTpeHust TeX WM WHbIX BOMPOCOB APYrMM OpraHoM, ec/iM OCHOBaHWeM [151 NPUOCTaHOBNeHUs GyAeT BbiBOL O TOM, YTO
ap6uTpbl ByayT CBSA3aHbl BbIBOAAMMW [PYroro PUCAUKLMOHHOTO OpraHa B HapylueHue apOuTpaxHoi oroBopku. CM., Hanpumep,
SGS Société Générale de Surveillance S.A. v. Republic of the Philippines. ICSID Case No. ARB/02/6. Decision of the Tribunal on
Objections to Jurisdiction of 29 January 2004 (npuocTaHOBMEHUE MNPOU3BOACTBA [0 paspeLleHuss rocyfapCTBEHHbIM Cy40M
BOMPOCOB, KACAOLLMXCA AOTOBOPHbIX OTHOLUEHWI CTOPOH; OAHAKO [OKYMEHT He Obl1 MpeAMETOM OcnapviBaHUs BBUAY 3aK/OHEHUS
MVPOBOrO COrfalleHuns).
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pelleHnsa ToT hakT, YTO rocyAapcTBO MecTa UCMOSTHEHUS PELLUEHUs] CYMTAET acTPEHT KapaTtesibHOl Mepol
OTBETCTBEHHOCTM, MPOTMBOPEeYalleil HauuMoHaibHOMY My6aMyHoMy nopsaky®™. Ecnv ap6utpsbl, Ucxoas ©3
COOCTBEHHOrO aHa/iM3a HOpM NPUMEHMMOrO MarepuasibHOro npasBa W aHa/m3a CBOUX MNpOoLecCyasibHbIX
MO/IHOMOYNIA MO MpaBy MecTa apbuTpaxa C y4eTOM MOSIOKEHNI apOUTPaXHOro CorfalleHusl, CoYTYT, YTo y
HUX eCTb OCHOBaHWe BbIHECTU peLleHue, CHabXeHHOe aCTPEeHTOM, €ro HEeWUCMNONHWMOCTb B OLHON u3
IOPUCAVKUNIA HE MMEET MpPaBOBOro 3HadYeHus. 3TO cCnpaBes/MBO MpU YCNOBUU, YTO UCTEL, NPUHMMAET Ha
ceb6s1 COOTBETCTBYIOLLMNIA PUCK 1 apObUTPbI HE NPUAYT K BbIBOAY, YTO HOPMbI AaHHOrO NpaBonopsgka nognexar
NMPVIMEHEHMIO MO YXXE OMUCAHHbLIM BbILLE MpaBuiamM O NPUMEHEHUN B apbUTPadke CBEPXMMMNEPATUBHbIX HOPM
TPETbUX CTPaH.

VcnonHMMOCTb peLleHns, C/efoBaTeNlbHO, B MNPUHLMMNE HE SBASIETCS COOOPaXKEHWEM, WUMENLUM
3Ha4YeHMe Mpu PacCMOTPEHUM cropa Mo cyulecTBy. BbiHeceHue apbuTpamy peLleHuss C HEKPUTUYECKOL
OMopoi Ha TO, Kak pewwnnn 6bl aHasIornYHble Aerna rocyfapCTBeHHbIE CyAbW, MOXET caMo Mo cebe Breyb
OTMEHY PELUEHUA UM ero HeMpusHaHue B APYruxX HPUCAMKUMAX, MOCKOSIbKY OHO MOXET paccMaTpuBaTbCs
Kak 0TKa3 apbuTpoB OT OCYLLECTB/IEHNSA COBCTBEHHOI OPUCANKLUM A1 pacCMOTPeHus cnopa®.

HemanoBaxHO Takke TO, UTO Jaxe B C/iyyasx, korga Ha nepsblii B3rIs4 HET COMHEHUIA B TOM, 4TO
peweHne Bygetr TOUHO OTMEHEHO, B KOHEYHOM CHYETE OHO MOXET 0OKa3aTbCs MCMOSIHEHHbLIM. VIMEHHO Takas
CUTyauusi, BEpPOSITHO, MMenia MecTo B PaCCMOTPEHHOM Bbilwe gene CasuHu npomus 3¢huonuu; HECMOTPS Ha
TO, YTO apOUTPbI BbIHEC/IM PELUEHNE MO Aefly B HapyLlleHWe NpPsMOro 3anpeTa rocyfapCTBEHHbIX CyA0B Ha
npoBeAeHne apbuTpaxa, CBeAEeHNH 0 ero OTMEHe WM HEUCMOSTHEHUM B NyG/IMYHOM [OCTYyne He nMeeTca®?,
Mo-Bugumomy, pelueHne 6bIsI0 MCNOTHEHO [06POBO/LHO. B cxoxei cuTyauun B gene basikaH DHEpPOXuU
npomus aHbl pelleHne co BpeMeHeM 6b110 YCMELHO UCMOIHEHO B APYroi opucankummn®.

Takum 06pa3oM, 0653aHHOCTb apOWUTPOB BbLIHECTW MCMNOIHAMOE pPELUeHME He B/IMSET Ha BOMNPOCHI
yCTaHOB/IEHNs apbuTpamun opucamkumm, Bbibopa MPUMEHMMOro npasa, a Takke paspelleHus crnopa no

CYLLECTBY,.

3. PeasnbHble npegenbl 0683aHHOCTU BbIHECTU UCMONTHUMOE peweHne

3.1. MaTepuanbHble npegesnbl 0653aHHOCTU

O6513aHHOCTb BBIHECTM UCMOMIHUMOE PELEHWE, EC/IM CUMTATh, YTO OHA CYLLECTBYET, UMEET [0BO/IbHO Y3KYH0
cthepy npuMeHeHusi. MepBoe BaXHOe OrpaHUYeHWe 3ak/loyaeTcss B TOM, UYTO 065I3aHHOCTb BbIHECTU
NCNONIHUMOE  pELLEHVNE CBOAMTCS K MNPUIOKEHWIO YCWUAWIA, @ He K [OCTWKeHuo pesynbrata®.
CoOTBETCTBEHHO, ap6UTpP, paccMaTpuBaroLLmMii cnop, AO/MKEH A0GPOCOBECTHO NPeANPUHSTL BCe pasyMHble
Lwarun, HaueneHHble Ha BbIHECEHWE MCMOHUMOTO peLleHusi, Ho He ByfeT oTBeYaTb 3a TO, YTO er0 PeLLEHVE B
nTore He 6b1/10 NPUBEAEHO B UCMONTHEHNE™.

[JaHHblii Noaxoa NpefcTaBnsieTcs pasyMHbIM BBUAY TOMO, YTO CTOMPOLEHTHYIO MCMOMHUMOCTb PeLleHns
He MOXeT rapaHTUpoBaTb HUKTO. HecMoTpsi Ha TO uTo Hblo-MOpKCKas KOHBEHLMA COAEPXMT 3aKpbITbIl
nepeyeHb OCHOBaHWIA 4151 0TKa3a B MPU3HAHUM W NPUBEAEHNI PELLEHWIA B UCNIOSTHEHNE®®, TOoCyAapCTBEHHbIE
Cyfibl MOTYT WCTO/IKOBaTb 3TU MOSIOKEHUS] HEOXMAAHHBIM 06pa3oM, NMPOTUBOPEYALLUM MEXAYHAPOAHbLIM

% ACTPEHT HEepeaKo cyMTaeTca HeECOBMECTUMbIM C NOSIHOMOUYNAMU apﬁVITpOB, B TOM 4ucne no COOﬁpa)KeHVIFIM €ro CoBMecTnmMmocTu C

HaLMOHa/bHbIMK CUCTEMaMM KOMMNEHCaLMOHHONM OTBETCTBEHHOCTU. CM., Hanpumep, Gater Assets Ltd v Naftogaz Ukrainy, [2008]
EWCH 1108, (Comm) para 27 uut no FanbnepuH M. J1. TpaHCHayUOHa/IbHOE UCMO/IHUME/IbHOE MPou3soAcmBo: 832/1510 8 6ydywee
/I 3akoH. 2012. O6 3TOV AMNCKYCCUN B KOHTEKCTE MEeXAyHapOAHOro rpadkAaHCKoro npouecca n apbutpaxa cm. Takke Kocuos B. H.
Mpasosasi npupoda crocobos npasosol 3auwjumsl 4epe3 npusMy MexOyHapooOH020 epaxdaHckoeo npoyecca [/ BecTHUK
rpaxgaHckoro npouecca. 2021. T. 11. Ne 4. C. 179-228.

% Cwm., Hanpumep, UEG Araucéria Ltda. v. 1. Companhia Paranaense de Energia (COPEL) 2. COPEL GENCO S.A. ICC Case
No. 12656/KGA. Partial Award on Jurisdiction of 6 December 2004. §169.

2 Cwm., Hanpumep, KapTouka aena Salini Costruttori  S.PA V. Ethiopia B Jus Mundi. URL:
https://jusmundi.com/en/document/decision/en-salini-costruttori-s-p-a-v-the-federal-democratic-republic-of-ethiopia-addis-ababa-wat
er-and-sewerage-authority-award-friday-7th-december-2001 (aata o6palueHuns: 06.06.2023).

% United States District Court for the District of Columbia. Balkan Energy Limited et al. v. Republic of Ghana. Case No. 17-cv-00584.

Order of 17 July 2018.

370, B 4aCTHOCTW, CreayeT W3 MOMIOKEHWUI apOUTPadKHbIX PeraMeHToB, KOTOpble 3aKpenasaloT 0653aHHOCTb apbuTpa BbIHECTU

ucrnonHnMoe pelueHne. Cm. Takke Sabater A., Rezende L. An Arbitrator's Obligation to Use Reasonable Efforts to Issue an

Enforceable Award and lts Interaction with the New York Convention /| Gomez K. F., Lopez-Rodriguez A. M. (eds) 60 Years of the

New York Convention: Key Issues and Future Challenges. Kluwer Law International. 2019. P. 21.

% Lozada F. P. Duty to Render Enforceable Awards: the Specific Case of Impartiality // Spain Arbitration Review. Vol. 2016. Issue 27.
2016. P. 73; Platte M. Op.cit. P. 311; Blanke G. The Arbitration Agreement and Arbitrability — EC Competition Law Claims in
International Arbitration // Christian Klausegger, Peter Klein, et al. (eds). Austrian Arbitration Yearbook. 2009. P. 38.

%  Hplo-Mopkckas koHseHuus, cT. V(2)(a); UNCITRAL Secretariat Guide on the Convention on the Recognition and Enforcement of
Foreign Arbitral Awards (New York, 1958). 2016. P. 126.
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nogxogam. B 4yacTHOCTW, OOHUM M3 OCHOBaHWA AN OTKasa B MPU3HAHWM U MPUBEAEHWU peLieHus B
NCMOSIHEHVE BbICTYMAET NPOTMBOPEUME pPeLleHns Ny6/M4YHOMY MOPSAKY rocygapcTsa MecTa MCMOSTHEHUS.
TepMuH  «nybAUYHBIA  NOPSAOK» CUMTAETCA KayyykoBbiM. Ero TonKoBaHWe HaxoguTcsa BO  BNacTu
rocylapCTBEHHOro cyfa®’, KoTopblli MOXET He MPUBECTW PELLEHVE B UCTOSIHEHUE, faxe ecnn 3To Gyaet
MPOTUBOPEUNTL HALMOHAIbHBIM KOHLEMNLMSM, O KOTOPbIX apbuTp MOXET 1 He 3HaTb®®. HanpoTtue, fgaxe ecnu
npakTrKa rocygapCTBEHHbIX CY0B OT/IMYAETCA KOHCEPBATUBHOCTLI0O HA MOMEHT BbIHECEHWSI apOUTPaKHOIO
pelleHnsi, OHa BMOJIHE MOXET NOMEHATLCA B G/1aronpuATHYO ANs apbuTpaxa CTOpoHy BrnocneacTsuu. Mpu
3TOM PUCK OTMEHbI WU HEMPU3HaHWUSA apOUTPaXKHOrO peLLeHust B TO MW UHOW Mepe CyLLeCTBYET BCerja.
COOTBETCTBEHHO, BO3MaraTtb Ha apbuTpoB 0653aHHOCTb C TOYHOCTbK NpeAcKasbiBaTb JIMHWIO NMOBEAEHMUS
rocy4apCTBEHHOTO Cyda HEBO3MOXHO, OCOGEHHO yuuTbiBasl, YTO A1 cocTaBfeHuss nogobHoro poga
MPOrHO30B Y apbuTpoB HET AaXe MUHUMAaSIbHO HaAeXHbIX WHCTPYMEHTOB, MOCKOMbKY OHW He BXOAAT B
Cy[1e6HYI0 CUCTEMY COOTBETCTBYHOLLIEN CTPaHbI.

BTopoe orpaHuueHune cdepbl NPUMeHeHNs 0683aHHOCTY BbIHECTU UCMOTHUMOE pPeELLEHME 3aK/ioYaeTcs B
TOM, 4TO 3Ta 0653aHHOCTb [JO/MKHA KacaTbCs MPoLecCyasibHbIX BOMPOCOB, BO3HMKAOLWMX NPU paspeLleHnm
crnopa, 1, Kak 0TMe4yasioch Bbille, He JO/HKHA 3aTparuBarb pacCMOTpeHUe apbuTpamuy crnopa no CyLLEeCTBYy.
Mo 3TOl MpUYMHE BbIBOL HEKOTOPLIX aBTOPOB O TOM, YTO O6GSI3aHHOCTb BbLIHECTU WCMOMHUMOE peLleHne
npegnonaraeT TOMHOE U MPaBU/IbHOE MPYMEHEHME MaTepuasibHOro npasa®, HeBepeH. Ha cTtagun OTMEeHbI
peLeHnst NN NPU3HaHWSA U NPUBEAEHNS €ro B UCMOJIHEHUE FOCYAAPCTBEHHbIE CYAbl B MPUHLMNE AO/MKHbI
BO3[EPXMNBATLCSA OT OLEHKM TOYHOCTW 1 KOPPEKTHOCTM BbIBOAOB ap6uTPoB no cywecTBy*®. VIMeHHO noaTomy
OCHOBaHWsi AN OTMEHbl peLleHuss WM OTka3a B NPW3HaHUM W NPUBELEHUN €ro B WCNOJSIHEHUE
chopMynMpoBaHbl AOCTATOYHO Y3KO M KacaloTcs MPevMMyLLeCTBEHHO NpoLeccyasibHbIX acnekToB. Bonpocsl
MaTepuasibHOro npasa MOryT MMETb 3HauyeHue TOJIbKO MPW OLEHKE COOTBETCTBUS peLueHus «mny6anyHomy
nopsaky»'%, ogHako Bo3naratb Ha apbUTPOB 06GSI3aHHOCTL NPeACKasbliBaTh, YTO MMEHHO rOCYAAaPCTBEHHbIN
CyZ, MOXET pacLeHNTb Kak HapyLleHne ny6IMyHoro nopsaka, Henb3s.

O6A3aHHOCTb BbIHECTV MWCMOMIHUMOE peLUeHVMe Takke He cnegyeT MOoHMMAaTb CAWLWKOM 6yKBasbHO.
HekoTopble aBTOpbl CUYMATAKOT, YTO BO WCMOSIHEHWE 3TOW 0653aHHOCTU apbuTpbl AO/MKHLI y4acTBOBAaThL B
npoLecce OTMEHbl apbUTPaXKHOrO PEeLLEeHUst UK NPUBEAEHNS PELLEHUsI B UCMOTHEHUE, HaNpUMep, AaBaTb
NosicHeHus1 B cye6HOM npouecce, ec/iv OHK 6bI/IV NPUB/EYEHBI B A€/10'%%, UK faxe B OTAE/bHbIX Crlyvasx
pasbsACHATL COOTBETCTBYIOLLVM FOCYAAPCTBEHHbLIM OpraHaM BaXKHOCTb NPUBEAEHMS B UCMOMHEHUE NO CBOe
vHuupMaTuBe'®, OgHako AaHHas no3nums Takke He ABMAAETCS 060CHOBAHHOW, MOCKO/bKY B CUTY AOKTPUHBI
functus officio opucgukuusa ap6utpa no obLiemy npaswuay AelCTBYET TONbKO A0 BbIHECEHNUS apbUTPaxHOro
peweHns™, a B mMaHAaT ap6uTpa Bpsif M BXOAMT MOMOLLbL CTOPOHAM C UCMOMHEHUEM pelleHVsi nyTem
Nosly4eHns 3K3eKBaTypbl.

Kakvne e pasyMHble Lwwarn AO/HKeH NpefanpuHAaTb apbutp, YToObl BbIHECTM WCMNOMHMMOE pelleHue?
OueBUAHO, 4YTO ANS BbIHECEHUS WCMOMIHUMOTO peLleHWsl apbuTp B NepByl0 o4vepefb AO/MKEH YETKO

9 Ferrari F.,, Rosenfeld F. J. (eds). Autonomous Versus Domestic Concepts under the New York Convention // International Arbitration
Law Library. Vol. 61. Kluwer Law International. 2021. P. 321-322.

% B TO %e BpeMs C TOUKA 3pPEeHUst TOonKoBaHWs Hblo-MIOpKCKOM KOHBEHLMM WMEETCA [OCTaTOYHO OBOCHOBAHHOE MHEHMe, YTo
rocyfapctea AO/MKHbI MCMNOMb30BaTh MeXAyHapoaHblli Ny6nnMyHbIA NOpAAoK B Lensax npuMeHeHusa ee ctatbu V. CM., Hanpumep:
UNCITRAL Secretariat Guide... P.243. CylecTByeT W aBTOPUTETHOE MHeHue, uTo Hblo-lopkckasi KOHBEHUMS He 06si3biBaeT
rocyfapctea BBOAUTL pasfefieHvie Mexzy BHYTPEHHUM W MeXAYHapoAHbIM MyO/nYHbIM MOPSAKOM, BBUAY Yero OHW Brpase
NPUMEHATL eAUHYK KOoHuenuuio nybnumyHoro nopsgka. Cm., Hanpumep: Wolff R. New York Convention: convention on the
recognition and enforcement of foreign arbitral awards of June 1958; article-by-article commentary. Munich, 2019. P. 423. B 10 xe
BPEMSI MeXAyHapOAHbIA Ny6nnyHbIN NOPAJOK, fadke eC/n 3Ta KOHLENUUS BOCNPUHATA FOCyfapcTBOM — B /II060M crlyyae He TO Xe
camoe, YTO TpPaHCHaLWOHasbHbI Ny6AnMYHbIA nopagok. MexayHapoaHblii ny6nvMyHbIi NOpAAoK BCe paBHO MpeAcTaBnsieT coboii
HaLuMOHaNbHbIA Ny6ANYHbBIA NOPSAOK KOHKPETHON HOPUCAMKLMKN, HO TOSIbKO B TOM €ro 4acTu, KOTopas HAaCTONbKO BaXKHAa A1 3TOW
IOPUCAVKLUMM, YTOObI NPUMEHSATLCA HE TOMIbKO BO BHYTPEHHWX OTHOLLEHWSAX, HO U B MEXAYHapPOAHOM KOHTeKcTe. O6 3TOM CM. Takxe:
AcockoB A.B. HapyweHue ny61u4Ho20 nopsioka Kak OcHosBaHue 0711 omka3a B8 MPUHYyOUME/IbHOM UCMO/IHeHUU peweHul
MeXOYHapOOHbIX KOMMEPYECKUX apbumpaxel, npuHsSImbiX Ha meppumopuu Poccutlickol ®edepayuu /I 3akoH. 2018. Ne 9.
C. 134-142; pe Bapeii-Commbep I1., leTbmaH-MaBnosa W. B. MexdyHapooHbIl u BHympeHHUU ny6/1u4HbIl nopsidoK npu npu3HaHuu
U UCMO/IHEHUU UHOCMPaHHbIX apbumpaxHbiX peweHul (npasornpumeHumessHbid onsim dpaHyuu u Poccuu) I/ Mpao. XXypHan
BblIcLueli WKonbl 3koHOMUKK. 2014. Ne 1. C. 140-168.

% Horvath G. J. The Duty of the Tribunal to Render an Enforceable Award I/ Journal of International Arbitration. 2001. Vol. 18. Ne 2.
P. 146; Lozada F. P. Op.cit. P. 81.

10 Fouchard P., Gaillard E., Goldman B. Op.cit. §1693; Blackaby N., Partasides C., et al. Op.cit. §11.55.

101 UNCITRAL Secretariat Guide... P. 248.

192 Clay T. The Role of the Arbitrator in the Execution of the Award // ICC Bulletin. 2009. Vol. 20(1). P. 47.

103 Bedjaoui M. The Arbitrator: One Man-Three Roles: Some Independent Comments on the Ethical and Legal Obligations of an
Arbitrator /| Journal of International Arbitration. 1988. Vol. 5. Ne 1. P. 19.

14 Born G. B. International Commercial Arbitration... P. 3148. CMm. Takxe TunoBoii 3akoH FOHCUTPAJT o mexayHapoaHoM
KOoMMepuyeckoM apbutpaxe (1985 rog, ¢ M3mMeHeHusamMU, NpuHATbIMKU B 2006 rogy). CT. 32(3); 3akoH P «O mexayHapoaHOM
KOMMepyeckom ap6utpaxe» ot 07.07.1993 Ne 5338-1. Ct. 32, n. 3.
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cnefoBaTb COrNacoBaHHON CTOPOHaMK npouenype apouTtpakHoro pasbupaTenseTsa, a Takke NoIOKEHUSM
3aKoHa, perynvpytowero npoueaypy apbutpaxHoro pasbupartensctBa No Mecty apoutpaxa (lex arbitri),
KOTOpble BOCMOMHAT NpoGenbl B corfaweHun cTopoH'®. HecobGrnogeHne corfalleHnsi CTOPoH Wnu
NPMMEHUMOrO MPOLECCYaNIbHOTO NpaBa SABASETCH OTAENIbHbIM OCHOBaHWEM [O/19 OTMEHbl apouTpakHOro
peLleHVst UK ANs oTKasa B NPU3HaHUM 1 NPUBEAEHUN ero B UCNOSTHeHne™ .

ApOMTp Takke [OO/MKEH COCPefoTOUMTLCHA Ha CBOMX 6a30BbiX 00SA3aHHOCTSAX, TO €CTb ONpeaenuTb
Hanuuve unam OoTCyTCTBME HPUCAMKLMN HA pacCMOTpPEHME cnopa 1, ec/v IpUCANKLMA UMEETCH, pa3peLlmnTb
crnop Mmexay CcTopoHamu. ApbuTp Takke o06s3aH cobngatb (yHAaMeHTa/lbHble MNPOLECCyasibHble
NpuHUMNbI (aHrn.: due process), KOTOpble, CKOpee BCEro, Halln OTPaXeHUEe B NPUMEHUMOM apbUTpaKHOM
3aKoHe, B TOM Yuc/ie ocTaBaTbCA He3aBUCHUMbIM U 6eCnpUCTPacTHbIM Ha NPOTSXXEHUN BCETO PacCMOTPEHNSA
cnopa, obecrneunTb paBHOE OTHOLIEHWE K CTOpOHaM M [AaTb BO3MOXHOCTb 06eVM CTOpOHaM cnopa
npeacTaBuTb CBOK MO3ULMI0 Y.

Mpu paspeLueHnun npoueccyasbHbIX BOMPOCOB apbuTpy cnefyeT pyKOBOACTBOBATLCA HE TO/IbKO TEKCTOM
HaLMOHa/IbHOTO 3aKoHa 06 apbutpaxe, HO M yYnTbiBaTb TO, Kak OH TOJIKYETCH rocyAapCTBEHHbIMU CyAaMu B
aToii cTpaHel®®. MHorve HauvoHasbHbIe 3aKOHbI, perynvpyoliye apouTpax, NPakTMUeckn MAEHTUYHbI Apyr
OpYyry C TOUKM 3peHns TekcTa (Hanpumep, OCHoBaHHbIe Ha TunosoM 3akoHe FOHCUTPAJT o mexayHapoaHOM
KOMMEPYECKOM apOuTpaxe), HO MOIyT MMETb pPas3/IM4YHOE HaMOSIHEHWE C TOYKU 3PEHUs MNPaKkTUKU KX
npuMeHeHnsi. oatomy, BblbMpas MecTo apbuTpaxa, CTOPOHbl MOIYT OXWAaTb, YTO MOJIOXKEHWSA
COOTBETCTBYIOLLEIO 3akoHo4aTeNbcTBa OyAyT MNPUMMEHATbCA C YYETOM Tex OCOOGEHHOCTEeR, KoTopble
CNOXWNCb B CyAebHOW npakTvke pucaukumm, sIBASIOLLEeinca mecToM apbutpaxa. Hanpumep, ®paHuus
N3BECTHa CBOMM 6/1aroCK/IOHHbLIM NOAX0A0M K apOuTpaxy, U NOTOMY HEKOTOPbIE NOIOXEHUSA HALNOHAILHOIO
3akoHa 06 apbuTpaxe ®paHUMM MOryT TOMKOBATbCA OT/IMYHO, HanpuMep, OT CXOXWX MOSIOKEHWI
aHas1ormyHoro 3akoHa KHP.

OpHako 3TO, KOHEYHO, He O03HavaeT, 4YTo apbuTpbl AO0/MKHbl paspelwarb CrhopHble BOMPOCHI
UCK/IIOUNTENIbHO OPUEHTUPYSICL Ha TOMIKOBaHWE rocyaapcTBeHHOro cyaal®. B apbuTpaxe Takke MOXET ObiTb
NPYMEHUM MPUHLMN «CyA 3HAEeT npasox» (jura novit curia), B CU/Ty KOTOPOro apbuTpbl MOTYT CAMOCTOATESTbHO
paspellaTb No6ble BO3HMKaWOLWWE B [esie npaBoBble Bonpocbi™C. MMo3TomMy ecnv apbuTp COYTET MOoAXo[,
rocylapCTBEHHOIO cyda K KakoMy-1iM6o BOMPOCY HEBEPHbIM, OH He 06si3aH eMy criefoBaTth™. Henb3as,
HanpvMMmep, WCKNlYaTb, 4YTO TOCYAAPCTBEHHbI CyA Ha 3Tane OTMeHbl apOuUTPadkKHOro peLueHus uau
NnpuBeAeHNs ero B WCMOMHEHME cam MepecMOTPUT CBOe npeablgyliee pelleHue. Mpu atom apbutpam
cnepyeT BbIHOCUTbL M0G0 CMOPHLIA BONPOC Ha 06CYXAEHMe CTOPOH BO M3bexaHue Tak Ha3blBaemoro
«HEOXMAAHHOTO pelleHns»™?, KoTopoe NOCNYXMT OTAE/IbHbIM OCHOBaHMEM fJ1 ero OTMEHbI UM 0TKasa B
NPU3HaHUM U NPUBEAEHUN B UCMOSTHEHNE!?,

N3 ckasaHHOrO Bblle crefyer, YTO HOPMaTUBHOE 3HayeHue O0083aHHOCTU BbIHECTU WCMNOSTHUMOE
pelleHve B [AeNCTBUTENIbHOCTM HecyLWecTBeHHO. [aHHad o0683aHHOCTb, CKOpee, [O/MKHA CNYXUTb
OPWMEHTUPOM /1 apObUTPOB B Criyyasix, Korga kakve-nnbo npoueccyasibHble BONPOCh! MPAMO HE pa3peLleHbl
B COr/MlalleHnn CTOpoH (B TOM u4ucrie B BblGpaHHOM apOUTPaKHOM persiameHTe)™™ u, Hanpumep, MOXeT
BbICTYMNaTb UCTOUHMKOM MoApasyMeBaembix NOIHOMOUMIA ap6GuTpa no BeAeHnto ap6uTpaxHoro npouecca™,
FApKoit nnncTpaumein Takoro AeicTBus 06593aHHOCTY BbIHECTU UCMONHMMOE PELLEHUE CMYXUT peLleHne no
jeny Xpsamcka 3nekmpornpuspeda rnpomus C/i0BeHUU, B KOTOpOM nepen apbutpom BCTaul
HeyperynmpoBaHHbli B MPUMEHUMbIX MPaBOBbIX WCTOYHMKAX BOMPOC O MO/IHOMOYUM  UCKHOUYNUTD
npeacTaBMTeNss CTOPOHbI, BK/IHOYEHHOTO B KOMaHAy, NpeAcTaBNsALWYy0 OTBETYMKA, Ha MO34HEel cTaguu
apouTpaxkHOro paséuparenbcTBa, BCNeACTBUE ero KOHMNKTA MHTepecoB € 0AHUM K3 apbuTpos. CocTas

195 Platte M. Op.cit. P. 311-312.

106 Hpio-Mopkckas KoHBeHuus, cT. V(2)(d).

107 Cm., Hanpumep, Waincymer J. Op.cit. P. 420—-421.

198 Salini Costruttori S.P.A v. Ethiopia. §140.

109 Ibid. 8142.

10 Franco F., Cordero-Moss G. (eds). lura novit curia in international arbitration. Juris. 2018. P. 480.

1 Cwm., Hanpumep, Turner P. J., Mohtashami R. Op.cit. §9.51.

12 Abdel Wahab M. S. lura Novit Arbiter in International Commercial Arbitration: The Known Unknown // Festschrift Ahmed Sadek
El-Kosheri/ ed. by N. G. Ziadé Kluwer Law International. 2015. P. 19-20.

13 Born G. B. International Commercial Arbitration... P. 3866—3877.

14 Ha Takyl0 pofib MpsIMO YKa3blBAKT MOMOXEHNUS apOUTPadKHbIX PErfiaMeHTOB, KOTOPblE YMNOMUHAKT 0653aHHOCTL BLIHECTM
ucnonHnMoe pelueHne. Cwm. Take Schwartz E., Derains Y. Guide to the ICC Rules of Arbitration (Second Edition). 2nd edition.
Kluwer Law International. 2005. P. 385-386.

15 International Law Association. Annex to Resolution No. 4/2016: Inherent and Implied Powers of International Arbitral Tribunals:
Recommendations. 2016. §7(c).
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apbuTpaxa, PYKOBOACTBYSICb CBOE€il 00513aHHOCTbIO MPUIOXKWUTbL BCE YCWIMA Afa Toro, 4Tobbl Ha
apbuTpaXHoe pelleHne He MNOBMAUSAAN Kakme-Nnnmbo «npoleccyasibHble HECOBEPLUEHCTBa», a TaKke
HEeo6XOMMOCTbIO pa3pelleHnst cropa 6ecnpucTpacTHbIM COCTaBoM apbutpaxa®®, npuHsan pelueHve
NCK/TIOUUTb NPeACcTaBUTENs U3 gena.

Takum 06pa3oM, 06513aHHOCTb BbIHECTM MCMO/THMMOE pPeELLeHne sIBNSeTCs 06s3aHHOCTbI apbuTpPoB Mo
NPUNOXEHNIO YCUNUA M JO/KHA MNPUMEHATbCS /MWL MO BONpocam apbuTpakHoi npoueaypbl Ans
BOCTO/IHEHUSI NPOGENOB B COraLlEHNM CTOPOH.

3.2. NpocTpaHCTBEHHbIE Npeaensl 006513aHHOCTN BbIHECTU UCNOMTHNMOE peweHne

Onpegenus, 4To crieqyeT NoOHUMAaTb Mo 006583aHHOCTbLIO BbIHECTU UCMOSTHUMOE peLleHne B MaTepunasibHOM
cMbIc/ie (TO eCTb C TOYKM 3peHus ee cogepxaHus), 6onee nogpobHO 06CyaMM, Ha Kakoii mpaBonopsgok
JO/MKHbI  OpUeHTMpoBaTbCA apbuTpbl nNpu ee peanusaumn. Hanpumep, 06 WCNOMHUMOCTU B KakmX
npasonopsakax cnegyer 3aboTuTbCcA apbutpam, BOCMOMHAWWMM Npoben, BbISIBMEHHbIA B UCTOYHMKAX,
perynvpyroLmx apbuTpaxHyo npoueaypy?

HekoTopble aBTOpbl MpegnaraloT B MPUHUMUMNE YKIOHUTLCA OT BblObOpa KOHKPETHOrO npasonopsigka u
NpPOBEPATb UCMO/THUMOCTb apObUTPaKHOIO PELUEHNs TOIbKO B abCTPaKTHOM CMbIC/Ee, TO €CTb MCXOAA U3
o6LLEenpm3HaHHbIX TpeboBaHWiA K apoUTPaXKHOMY PELUEHUI0 HA MEXAYHapoAHOM ypoBHe (06 MCMNOSHMMOCTK
B abCcTpakTHOM cMbIc/e cM. pasgen 1.1 Beiwe). O6bIYHO NoA, TakMMn TpeboBaHUSAMY NOHUMAKOTCA Hauboree
obuwue npasunia Hbro-l7lopKCKO|7| KOHBEHUMN 1 Tunosoro 3akoHa KOHCUTPAJT (KOTopbIil, Kak cuMTaeTcs,
OTPaXaeT LUMPOKO BOCMPUHATbIE HALMOHANbHLIMY NMPaBoNopsiAKaMuU NPUHLMMLI B 061acT apbutpaxa)’.

XOTA TaKkoli NoAxo a/MeraHTeH B Teopuu, ero TPYAHO peann3oBaTb Ha npakTuke. Hbio-Vopkckas
KOHBEHLMSA MNPaKTUYECKN He COAEPXMT CyOCTaHTMBHBLIX NpPaBwus, KOTOpble MOXHO Obl10 Obl MPUMEHUTb
aBTOHOMHO OT HaUMOHa/ILHOIO npaBa A/ obecneyeHnss UCNOSHUMOCTU pelleHns. Mo 60MbLUMHCTBY
BONPOCOB Hbio-/lopKCKas KOHBEHLMSA NpeanonaraeT NPUMEHeHNe TOro UK UHOTO HaLMoHaIbHOro npasats.
Tunosoi 3akoH FKOHCTPAJT Takke COAepXUT pamMovyHOe perynnpoBaHne, 0CTaBNsAsl HaUuVMOHa/IbHbIM CyaaMm
CYLLIECTBEHHOE TMPOCTPAHCTBO AJ1s1 TO/IKOBaHMA™®. K TOMy e akUEeHT Ha cyry6o mMexayHapo[HbiX, a He
HaUMOHaJIbHbIX TPEBOBAHMAX K apOMTPaXXHOMY PELLEHNI0 BO MHOTOM npeanonaras 6bl NPUHATAE KOHLENLUn
[lenokanusaummn apbutpaxa'® B ee paankasibHOM NPOUTEHUN, YTO MOXET 6bITh HE BrO/HE onpaBAaHHOM.,

B cBA3M C aTMM BpAL /I BO3MOXHO CAenartb BbiBO4 O TOM, YTO MPU OLEHKE UCMO/IHAMOCTU peLleHus
apouTpbl  AOMKHbI  PYKOBOACTBOBATLCA WCK/IOUUTENIBHO  MeXAyHapoAHbIMU NpuHUMnaMu. besycrioBHO,
MeXxayHapogHble — noaxodbl  MOryT  yuMmTbiBaTbCA  apbuTpamu, KOTOpble, Hanpumep, Bnpase
PYKOBOACTBOBATLCA TPaHCHALUMOHAIbHLIMU MPUHLMNAMU OpraHn3auny npouecca, npMHuMas BO BHUMaHue
nx csoboay B onpefeneHMn BOMpocoB npolenypbl. B To Xe BpeMs 13 3TOro He cnefyeT BbiBOA O TOM, YTO
apobuTpbl OO/MKHbI UrHOPUPOBaTbL CBA3b apbuTpaxa C KOHKPETHbIMW HaUMOHAaNbHbIMW NPaBONoOpsAKamu.
B 60/blUMHCTBE CnyYaes 3TO BpsA4 M O6bl COOTBETCTBOBAUTO U OXMAAHNSAM CaMuX CTOPOH.

PerynupoBaHme Kakux HaumOHasIbHbIX NPAaBOMOPSAKOB MOXET ObiTb akTyaslbHO B CBETE 0653aHHOCTU
BbIHECTM MCNO/HMMOE pelleHne? o o6wemy npaBwuiy 0683aHHOCTb apbuTpPoB NPUHMMATbL pasyMHble
ycunusa osia obecnevyeHns UCNOSTHUMOCTU peLleHns orpaHnyeHa MectoM apouTpaxa, YTto Npu3HaeTcs Kak Ha

16 Hrvatska Elektroprivreda d.d. v. Republic of Slovenia. ICSID Case No. ARB/05/24. of 6 May 2008. §15, 30.

H7Cwm., Hanpumep, Choong J., Mangan M., et al. Op.cit. P. 306.

U8 Hanpumep, B uYacTV AENCTBUTENLHOCTY apBUTPaXHOro corfalleHns cTaths V Hblo-Vlopkckoii KOHBEHLMM OTCbinaeT K npasy,
perynvpyoLemy apbutpaxHoe cornalleHve, B 4acTu NPaBoCnoco6HOCTU — K Npasy, NPYMEHUMOMY K /1LY, Ybsi IPaBOCMNOCO6HOCTb
onpefenseTcs, B 4acTu BCTYNJEHUA PeELUEHUs B CUly U COGM0AEeHMA npoLedypbl apbuTpaka — K npasy mecta apbutpaxa (lex
arbitri) n T. n.

Hanpumep, rocygapcrea BnpasBe CamMOCTOSATE/IbHO ONpeAennTb COAepXaHue Kkareropuv nybnnyHoro nopsgka Ansa uenei oTMeHsl
apbuTpaxHbIX peLueHnii no ctatbe 34 Tunosoro 3akoHa KOHCUTPAI.

OTa Teopus npepnonaraeT, u4To apouUTpaXkHOe pelleHne — SB/IEHWE MEeXAyHapOAHOe, a He 4YacCTb KaKoro-imbo KOHKPETHOro
HaLMoHanbHOro npasonopsaka (Bkoyas mecto apbutpaxa).O6 atom cMm., Hanpumep, MNnexaHos B. B., YcockuH C. B. Ykas.cou.

Ha TekyLuii MOMEHT TPYAHO NoAAepXaTh Kakne-nvbo pagvkanbHble B3raAbl Ha npupogy apbutpaxa. JoKTprHabHble AUCKYCCum,
«MNO-BUAUMOMY, B LEE/IOM pa3peLlleHbl» B NOMb3y COa/laHCMPOBAHHON «rMBGPUAHOIA Teopun, [cornacHo KOTopoii] TpeTelickme cyapl
XOTb W He SABMSAIOTCA YacTblo KaKOM-1Mb0 HaLMOHaUTbHON HOPUCAMKLMM, HO BCE Xe 3aBUCAT OT HaUMOHasIbHOTO npasax. Npu atom
«X0TA apbuTpax He MOXeT CyllecTBOBaTb 6e3 BOMM CTOPOH, MCTOYHWKOM MOSIHOMOUYM apbUTPOB SABNSETCS Takke 3akoH 06
ap6uTpaxe, NPUHATLIA B MecTe apbutpaxa». Waincymer J. Op.cit. P. 13. Poccuiickasi JOKTpYHA Takke UCXOAUT W3 TOro, 4To,
NMOMMMO BOJSIN CTOPOH, «MNpaBoBas cuia apbuTPaKHOTO COrnalleHus cnegyet U3 BONEW3bAB/IEHUA TOCy[apcTBa, A0MNyCKaoLlero
Hecyne6HbI MOPSAOK paspelleHnst CMopoB, W W3  MeXAyHapoAHbIX COMNalleHWi, KOTopble rocyfapcTBa 3akiouvalT ans
obecneyeHnss peanmsaummn ykasaHHOro Hecyge6Horo nopsigka». Bunkosa H. I AkTyasibHble BONPOCHI NPaBOBOrO peryimpoBaHust
apbutpaxHoro cornaweHus B Poccuiickoin degepaunn // MexayHapoaHblii KOMMepYeckunii apbuTpak 1 BONpPOChl YaCTHOTO npasa:
cbopHuk cTtatein / E. H. A6pamoBa, H. I. BunkoBa, W. N. MpelHukoB u ap.; oTB. ped. W.MN. MpeluHukoB. 2-e n3a., nepepab. u gon. M.:
CratyT, 2019. B cBA3M C 3T!M, XOTSl MeX/AyHapoAHOe U3MEpPEHNEe Yy apbuTpaxa AeiCTBUTENIbHO CYLLECTBYET, 3TO HE O3HAYaEeT ero
NOJIHYI0 3MaHcKNaumio OT npaea Mecta apbuTpaxa.

119
120

121

22



YPOBHE AOKTPWHBI'??, TaK U Ha YpOBHE apbuUTpaxHbIX MpaBW/, KOTOPble MPAMO MpeaycMaTpyBaloT Takylo
06513aHHOCTL®. W 3TO I0IMYHO: apBUTPbI HE MOTYT NPefBUAETb, e UMEHHO ByET NCMONTHATLCA pPeLLeHNe,
YUnTbIBaSA, YTO MECTO HaxOoXeHWs aKTMBOB C TEUYEHVWEM BPEMEHU MOXET MeHsTbes. Kpome Toro, B LieioM
psige CrnopoB Kpyr NOTEHUMasIbHbIX HOPUCAVKLMA, TAe MOXEeT 3anpaluvBaTbCs UCMOSIHEHWE peLleHus no
Hblo-MOpKCKOii KOHBEHLMM, HEONpeaeneHHo BeNMK — a X TpeboBaHMs MOryT NPOTUBOPEUNTL APy ApYrY.
MosToMy apbuTpaxy HYXHO OAHO MECTO, perysiMpoBaHvWe KOTOpPOro 6yAeT MPUMEHVMMO HampsiMyr — 3T0
MEecTo apbuTpaxa. VIMeHHO npoueaypHble TPeboBaHWS MecTa apbutpaxa u nognexar yyety B pamkax
06513aHHOCTN apBUTPOB BLIHECTW WCMOSIHAMOE pelleHne’™ no Tem BOMpocaM, K KOTOPbIM OHa NpUMeHMMa
(cm. pasgen 3.1 Bbilwe).

WHble topucamkumm He MMERT NPSMOro OTHOLUEHWS K Aesly, OCOOGEHHO yuuTbiBas, YTO PUCK OTKasa B
WCMOSIHEHNN B OLHOW HOPUCAMKUMM BOBCE HE O3HA4aeT, YTo y OTBETYMKa He OyayT BbISB/EHbl (MU He
NosIBATCA BMOCNEACTBMM) aKTVBbI B APYroi CTpaHe, koTopas 6yaeT 6osee CK/I0HHA NpU3HaTb apbuTpaxHoe
peweHne. Cuntatb, YTO HOPUCAUKLMSA MeCTa UCNOMHEHNS MOXET ObITb OnpeaenieHa 3apaHee (Hanpumep, co
CCbISIKOI Ha TO, r4e 3aperncTpupoBaHa KoMNaHusa) —A0BOJSIbHO pacnpocTpaHeHHas owmnbka. Hepeako aaxe
cam uCTel, He 3HaeT, rge B utore 6yayT O6HapYXeHbl aKTUBblI OTBETYMKA, KOTOPble MOryT ObiTb CambiMU
pasHbiMU MO Mpupoge (NpaBa TpeboBaHWs, AO/M B AOYEPHUX OpraHv3aumax v T. n.). Mouck akTnBoB —
[LOBOJIbHO C/IOXHAsA 3afjava, U fasieko He KaxAblil ucTel, pellaeT ee 3apaHee (TeM 60/iee Henb3s ckasartb,
4YTO Y WCTUa ecTb Takas 00513aHHOCTb K MOMEHTY o6palieHusi B apbutpax). OHa sBnseTcs cyry6o
MPaKkTUYeCKOM M He [Oo/KHA BAUSATL Ha npouesypy apbuTpaxa, KOTopblli, COrMacHo TpaguLMOHHbLIM
BO33PEHUSIM, MMEET HEeKOTOpYyl0 MpoLeccyasibHy0 MPUBA3KY TOMbKO K MpaBy MecTa apbuTpaxa, HO He K
ApyrM npaBonopsiakam.

B TO e Bpemsi orpaHuyeHme 0653aHHOCTU apbUTPOB TOILKO MECTOM apbuTpaxa He CTOWT NoHMMaTb
Ype3MepHO WMMMepaTMBHO'?. TMOCKO/bKY HOPMATVBHBIM MCTOYHUKOM 3TOM 06S3aHHOCTU SIBNSIETCS BOS
camMmx CTOPOH, OHW MOryT [OrOBOPUTLCS O HEOBGXOAUMOCTM Yy4decTb TpeboBaHWS KaKoW-iMbo WHOW
lopucamKuun. 3Ta AOrOBOPEHHOCTb MOXET ObiTb ycTaHOB/IeHa apbuTpamMn 1M nogpasyMeBaeMbiM 06pa3oMm,
ncxoas U3 OGCTOSTENbCTB Aerna, WMEBLUMX MEeCTO MpY 3ak/io4eHWU apOuTpakHOro cornalleHusl, —
Hanpumep, ecsim 06enm CTOpoHaMm BObISI0 OY4EBMAHO, YTO peLleHne, Hanbonee BEPOATHO, ByAET NPMBOAMTLCA
B VWCMOJIHEHVNE B KOHKPETHOW toprcamkuun'®. Kpome TOro, ecsim CTOPOHbI «yKasbiBAT apbutpam Ha
KOHKPETHYIO HOPUCAUKLMIO», rae Oyaer npuBOAWTLCA B WCMOSIHEHME pelleHne, TO Yy apbuTpoB MOXeT
BO3HUKHYTb 006S13aHHOCTb MPEANPUHATL yCunua Ans o6ecrneyvyeHus UCMOMHMMOCTW peLleHns U B 3TOl
lopucankummnt?’,

3.3. MNMpoueccyasibHasA UCNOMHMMOCTb peLlueHuns

BHUMAaTE/NbHbII ynTaTeslb MOr 3aMeTUTb, YTO NPU 06CYXAEHUN 06513aHHOCTY BbIHECTW UCMOJTHAMOE peLleHne
[0 CUX Mop 3aTparvBasiCs MLb PUCK OTMEHbI PELLIEHUS UK PUCK OTKa3a B €ro NpusHaHuy U NpuBeaeHnn B
ncnosHeHne B nopsiake Hbto-VIOpKCKoii KOHBEHLMW. VIMEHHO Takoe MOHUMaHue 06S3aHHOCTU ap6UTPoB
BbIHECTW MCMO/IHUMOE pelleHne, KOTOpoe CBOAUTCA K O6ecrnedeHuio puanyeckoii aeiicTBUTEeNIbHOCTY
peweHnss (B LUMPOKOM CMbIC/IE C/I0BA), SBJSIETCS KIACCMYECKAM [ON1S  AOKTPUHBbI U MPaKTUKM
MexyHapoaHoro apbutpaxa'?®. OfHaKo OHO pacxoAuTcsl C TEM, Kak MPUHUMI UCMOMHUMOCTU PELIEHUI
HepenKo NoOHMMAETCs B HaLUMOHa/ILHOM MPOLECCYas/IbHOM NpaBe, 0COGEHHO B POCCUIACKOI NpoLeccyasibHOM

122 Cwm., Hanpumep, Karrer P. Must an Arbitral Tribunal Really Ensure that its Award is Enforceable? /I Global Reflections on
International Law, Commerce and Dispute Resolution. Liber Amicorum Briner. ICC Publishing. 2005. P. 429. LiuT. no: Tschani R.
Specific Issues in Different Types of Contractual Relations: Corporate Disputes // Performance as a remedy: non-monetary relief in
international arbitration. ASA special series. No. 30. 2011. P. 220.

123 Cm., Hanpumep, LCIA Arbitration Rules. 2020. Art. 32.2. URL:
https://www.Icia.org/Dispute_Resolution_Services/Icia-arbitration-rules-2020.aspx ~ (gata  obpaweHusi:  04.06.2023). [Jaxe
ap6uTpakHble pernamMeHTbl, B KOTOPbIX HET NPSIMOI OTCbUIKM K MECTy ap6uTpaxa, 3a4acTylo criefyeT TO/KOBaTb UMEHHO Takim
06pa3oMm, 4TO COOTHOCUTCS C JIOMUHUPYIOLLMM B3[/1540M, COI/TACHO KOTOPOMY apbuTpaxkHoe peLueHve YeprnaeT CBO I0pUANYECKYHO
cuy B TOM yuc/e M3 npasonopsgka mecta apouTtpaxa. Cm., Hanpumep, Bunkosa H. I Yka3. coy. B cBS3u C 3TMM OTCblIKa B
apOUTPaKHbIX PernaMeHTax K «HpuaMyeckyn UCMOMHUMOMY PELLEeHMo» A0MKHA MO 06LeMy NpaBuy TOMKOBATLCA Kak OTCblIKa K
MCNOSTHUMOCTY MO MECTy apbuTpaxa.

124 Cwm., Hanpumep, Platte M. Op.cit. P. 312; Blanke G. Op.cit. P. 37; LCIA Arbitration Rules. 2020. Art. 32.2.

125 platte M. Op.cit. P. 307-313.

126 Alessi D. Enforcing Arbitrator’s Obligations: Rethinking International Commercial Arbitrators’ Liability /| Journal of International
Arbitration. 2014. Vol. 31. Ne 6. P. 766.

127 |pid. Cm. Takke Redfern A., Hunter M. Law and Practice of International Commercial Arbitration. Sweet & Maxwell. 1999. P. 363;
Blanke G. Op.cit. P. 37.

128 Cwm., Hanpumep, Schneider M. Non-Monetary Relief in International Arbitration: Principles and Arbitration Practice I/ Performance as
a Remedy: non-monetary relief in international arbitration. ASA special series. Ne. 30. New York. 2011. P. 5; Lozada F. P. Op.cit.
P. 71; Platte M. Op.cit. P. 312; Salini Costruttori S.P.A v. Ethiopia. §140.
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Hayke. B HauuOHasIlbHOM KOHTEKCTe Mof, UCMOMHUMOCTBI0 06bIYHO MOHWMAETCA He PUCK OTMEHbI peLleHuns
BbILLECTOSILLVM CYA0M, HO NMPaKTUYeckasi peasin3yemMmocTb PeLLIEHUs B UCMOSTHUTE/TbHOM Npou3BoacTee’®,

Kak npasuno, aToT BOMPOC aKkTyasleH B KOHTEKCTE HEMOHETapPHbIX CNOCO60B NPaBOBOW 3aLNTbI, TaKMUX Kak
NCKA O MOHYXAEHUW K UCMNOJSHEHWIO B HaType. Mpu 06CyXAeHUN Takmx NpaBOBbIX WHCTPYMEHTOB Hepeako
YUUTbIBAKOTCA NpOLecCyasibHble W3AEPXKM, CBA3aHHble C MNOHYXAEHVWEM OTBETYUMKA K TOMY WM WUHOMY
NoBEfeHNI0, B CPaBHEHWU C MHTEpecamy UCTUa B MOJSIlyYeHWU [aHHOro crocoba npaBoBOl 3almTbI,
Hanpumep, ctatbsa 7.2.2 MpuHumnos YHWAPYA yctaHaBnvBaeT, 4TO B UCKe 006 MCMNO/IHEHWW B Hartype
AO/MKHO ObITb OTKA3aHO, €C/IN «MPUHYANTE/IbHOE UCTO/THEHNE SB/ISIETCA HEPA3yMHO 0OPEMEHUTENbHBIM NN
[OPOrocToALLMM», YTO TakKKe MOXHO CUMTaTb MPOSB/EHVWEM MPOLECCYasIbHOrO MPUHLMNA MCNOSTHUMOCTU
cyAebHbIX aKToB.

OfHako hakTMyecky [AOKTpMHA U MpakTUka MexAyHapoAHOro apbuTpaxa WUrHOpMpYyT UCMOSHMMOCTb
apbuTpaXKHOro peLleHns B npoLeccyasibHOM CMbIC/e (B CMbIC/IE UCMOIHUTEIbHOTO NPOU3BOACTBA W 3aTpar
Ha Hero), HeCMOTPS Ha CBOMCTBEHHOE apObuTpaxy BHUMaHWe K UCMOSTHUMOCTU NPUMEHUTENBHO K pUcKam
OTMEHbI apoOUTPaXKHOIO peLLeHns Wau oTKasa B ero nNpusHaHuvM u ucnosiHeHun. CyllecTByeT ycTosiBLUeeCs
MHEHMEe 0 TOM, YTO «apbuTpam criegyet 3ab0TUTbCA TONbKO 06 onpeaeneHnmn npas U 06s13aHHOCTE CTOPOH,
HO He cnegyer Agymatb 06 3(EKTMBHOCTM WX PELIEHW» C TOYKM 3pPEHUs KX MpOoueCCyasbHON
ncnonHMmocTn'®, Takoii noaxopd BpsiA, N 3ac/yXuBaeT NoaAepXKKu. Ap6UTpax He MMEeeT CO6CTBEHHOro
annapara MpUHYXAEHWs, a nofaraetcsa B BOMpoOcax MPUHYAWUTENBHOrO WCMOSIHEHWS Ha HauVOHa/TbHbIE
CMCTEMbl UCMOMHUTENBHOrO MNPOU3BOACTBA, KOTOpble He BCerga paccumTaHbl, Hanpumep, Ha LIMpoKoe
NCMOSIHEHVE HEMOHETAPHbIX peLleHuid. MoaTomMy Henb3s yTBepXaaTb, UTO apbUTPOB B NPUHLMNE HE AO/MKHO
BOMIHOBaTb TO, OyAeT NM UCMOMHEHWEe peLleHUs 4Ype3MepHO O0OpeMeHMTENbHbIM ANS HauMOHa bHbIX
npaBonopsiaKoB 2,

CNOXHOCTU C  WCMOSIHEHWEM HEMOHETapHbIX apOuTpaxkHbIX pelleHuid (Kak, Hanpumep, B Jene
lpalicoH-PobUHCOH npomus Mpuc, rae apobuTpbl BbIHECW PELUEHME O MOHYXAEHUN OTBETUYMKA K
UcnosiHeHNo 0653aTeNbCTBA No CTPOUTENLCTBY [IOPOroCTOSILLErO 3AaHus B HAType®®) naxe no3sonunu psay
aBTOPOB CTaBWTb BOMPOC O TOM, YTO K Takum PpeLeHNsM B MPUHUMMNE He AO0/HKHA NPUMEHATLCA
Hbto-Vlopkckas koHBeHUMA™. 3TOT Noaxof NpeAcTaBnseTcss HeonpasgaHHO MakCUMAa/ICTCKUM: CKopee
cnefyeT roBopuTb O TOM, YTO apbuTpam Hag/IeXUT YBaOXKUTE/TbHO OTHOCUTBLCS K MHTEPECAM HauMOHa IbHbIX
NpaBoMNoOpPSAKOB M NMPOBOAWTL «B3BELUMBaHWE» UHTEPECOB WUCTLA B MOyYEHMM Takoro cnocoba 3awutbl U
BO3MOXHbIX O6LLECTBEHHbIX 3aTpaT Ha ero peasmsaumio. PykoBOACTBYSCL MOAOGHON MOMMKON, apoutpbl B
peweHun no geny Cudm3c npomus Ap2eHMUHbI yKasasin, YTO «pelleHne cocTaBa apbuTtpaxa o ToM, 4To
OTBETUMK AO/MKEH BEPHYTHCA K NPABOBOMY PEXMUMY, Ae/iCTBOBaBLUEMY A0 NPUHATUSA UM Ype3BblyaiiHbIX Mep,
6b1/10 6bl A6CO/MIOTHO HEePeaNUCTUUHBLIM» S,

OpHako, No CyTW, M 34ecb pedb He uaet 06 0653aHHOCTM BbIHECTU WCMOMHMMOE pelleHne B
IOpUAMYHECKOM CMbIce. [18 yyeTa MHTepeca NpaBonopsiakoB B NpoLeccyasibHOW UCNOTHUMOCTU peLleHns
OO/MKHbI  NPUMEHATLCA  OPYrMe  IpuANYEcKMe KOHLUEMNUMW, BK/KYas YXe OnMcCaHHyl MeTOLOoMN0rn0
NpUMeHeHns1 B apbuTpaxe CBEPXMMIEPATUBHbIX HOPM TPETbMX CTpaH®,

129 Cwm., Hanpumep, FanbnepuH M. J1. HeBO3MOXHOCMb UCMO/IHEHUSI Mpe6oBaHUsl UCMOHUME/IbHO20 O0KYMeHMa 8 HeU3MEHHOM BUOe:
npob6sema npoyeccyasibHo20 Uu MamepuasibHozo npasa? // 3akoH. 2017. Ne 7. C. 27-40; Hukudhoptok E. O. VMcrnosHumocms Kak
mpebosaHue Kk cydebHbiM akmam I/ VicnonHutensHoe npaBo. 2013. Ne 1. C. 40-42.

130 FanbnepuH M.J1. HeBO3MOXHOCMb UCMO/IHEHUsI mpe6osaHusi...C. 61.

181 Cm. Mourre A. Judicial Penalties and Specific Performance // International Arbitration in Performance as a remedy: non-monetary
relief in international arbitration. ASA special series. Ne 30. 2011. P. 368.

132 B oTAMuMe OT MCMOJIHMMOCTM KakK pUCKa OTMEHbI pelleHusi, 34eCb pevb WAET He CTOMbKO O PUCKe UCTLA, CKOMIbKO O pucke Ansi
npaBonoOpPsiAKOB, NCNOMHALWMX TPETelickoe pelueHne. B ¢Ba3u ¢ aTum cam no cebe ToT dhakT, 4To UCTeL, NPUHUMAET Ha cebs puck
HeunCcnoNHMMOCTW TPETENCKOro akTa B MNPOLEeCCya/lbHOM CMbIC/E, HE MOXET ObiTb 6e3yC/MI0BHbIM aprymMeHTOM /1S BblHECEHUS
apbuTpaMnm HEMOHETapPHOTO pPeLLeHus.

133 Grayson-Robinson Stores, Inc. v. Iris Constr. Corp., 168 NE 2d 377 (NY 1960).

134 Elder T. Case Against Arbitral Awards of Specific Performance in Transnational Commercial Disputes // Arbitration International.
1997. Vol. 13. P. 28.

135 CMS Gas Transmission Company v. The Republic of Argentina. ICSID Case No. ARB/01/8. Award of 12 May 2005. §406—408.

1% Nlaxe B TOM c/lyyae, Korga NpYMEHMMOE K CYLLECTBY Cropa [0roBOPHOE MPaBO JOMYCKAET UCK 06 UCTIONIHEHUMN B HAaType, apGuTpbl
MOryT CYeCTb, YTO OrpaHUYeHWst JaHHOTO MCKa, CBOWCTBEHHbIE HOPUCAMKLMW, TAe npeanonaraeTcs UcnosiHeHve cyfebHoro akTa
(ecnn 31O BO3MOXHO YCTAHOBWUTbL C YYETOM OGCTOATENLCTB fena), MPYMEHUMbI HE3aBNCMMO OT MaTepuasibHOro npasa, ec/ivi OHK
Hanpas/ieHbl Ha 3aLMTy AaHHON PUCANKLMM OT HEMPONOPLMOHasTbHBIX OBLLECTBEHHbIX U3LEPXeK, CBA3AaHHBIX C UCMOTHUTENbHBIM
NPOM3BOACTBOM MO HEMOHeTapHbIM peLleHnaM. [pyruM BapuaHTOM aprymeHTauum (OCOGEHHO ecny TOYHOe MECTO WCMONHEeHUs
onpefenuTb HEBO3MOXHO) MOXET ObITb NPUMEHeHWe apbuTpamu HOPM Npasa MecTa apbuTpaxa WM TpaHCHALMOHAIbHLIX HOPM,
OrpaHNunBaloLLMX JOCTYMHOCTb HEMOHETAPHbIX CMOCO6G0B NPABOBON 3aLLUThbI, BKIOYAA HOPMY, KOANMLIMPOBaHHYIO B cTaTbe 7.2.2
MpuHumvnos YHWAPYA, koTopas npeanonaraeT B3BELUVBAHWE WHTEPECOB WCTLA B HEMOHETApHOM PELUEHUWM W CNOXHOCTENR,
CBfi3aHHbIX C ero peamsaumm Cm. KocuoB B. H. [pasosass npupoda crocobos npasosoli 3awjumsl... C. 179-228.
B mexayHapogHOM ny6/MyHOM MpaBe OCHOBaHMEM [J151 Takoro B3BELUMBaHUS TakKke MOXeT BbiCTynaTb ObiTb HOpMa 06bIYHOTO
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BbiBOAbI

Kak nokasan npoBefeHHbl aHanu3, 0683aHHOCTb apOUTPOB BLIHECTU MCMOMIHUMOE peLUeHMe Ha NpakTuke
MOCTENEHHO CTAHOBUTCS «4YEpHOl Ablpoii» MexAyHapoAgHOro apbutpaxka: apOuTpbl Y CTOPOHbLI 3a4acTyto
NOOMEHST aHann3 6osee TOHKMX HOPUAMYECKUX KOHLENUWiA, BK/IOYas npaBuia O CBEPXMMNEepPaTUBHbIX
Hopmax, O Bbibope NMPMMEHMMOrO Npasa 1 YCTaHOBMEHMN €70 CofepXaHns, 06 YyCTaHOB/IEHNN I0pUCANKLNN
(npyHuMn Kompetenz-Kompetenz), ccbiikaMn Ha 0653aHHOCTb BbIHECTW MCMO/IHUMOE PELLEHNE U CBOUMU
foragkamMmy OTHOCUMTENbHO Toro, 6yaeT NN pelleHne NpUBeAEHO B UCMOIHEHME B TO AWM UHOW HOPUCANKLNN.
Takoin nofaxon cnocob6eH NNLWNTL CMbICA Cam UHCTUTYT MEXAYHaPOLHOIo apbutpaxa, KOTopblii Hen36exHo
npegnosiaraeT BO3MOXHOCTb CYLLECTBEHHbIX OT/IMUMIA Mexay paspelleHVem CropoB B rocyAapCTBEHHOM
cyfe M B MexAyHapogHOM apbuTpaxe [axke B Cydvae, Korga K OTHOLIEHWMAM CTOPOH MPUMEHUMO TO Xe
camoe MartepuanbHoe npaso.

Bo MHoOrom cutyauuss ¢ 0683aHHOCTbHO BbIHECTU WCMNO/IHUMOE peLUeHWe HanoMWHaeT AMCKYCCUK O
CYLLEeCTBOBAHUN B MeXAyHapoAHOM NyO6nMYHOM MpaBe LOKTPUHBbI «YUCTBIX PYK» (aHrn.: clean hands),
COrMiacHO KOTOPOI 3asiBUTE/lb He MOXEeT obpallarbCA 3a MexAyHapoAHOl 3aluuToi, ecsim OH caM 6bin
BOB/IEYEH B HEMNPABOMEPHOE NoBeAeHVe™. B AeiicTBUTENBHOCTM B MEXAYHAPOAHOM NpaBe yXXe ecTb Lesblii
psg, AOKTPUH, KOTOpble 60s1ee TOHKUM ¥ NpeAcKkasyeMbiM 06pa3oM paspeLlaroT Te Xe camble NPo6/eMbl, UTo
N [AOKTPUHA «4YMCTbIX PYK»: MpuHUMN exceptio non adimpleti contractus (Bo3paxeHnWe O HEUCMNOSIHEHHOM
[l0r0BOpE), NO3BOJIAIOLLMIA KOHTPAreHTY NPUoCTaHOBUTL CBOE WCMOJSIHEHME B Cllyyae HapyLleHus [orosopa
[pyroii cTopoHoit'®, npaBuna o6 ycyrybnenun Bpepa (aHrn.. contributory fault), no3sonswowme CHU3UTbL
pasmep OTBETCTBEHHOCTMW, €C/IN NPOTMBOMNPABHOE MOBEAEHWE APYroli CTOPOHbI NOBAWAMNO HA NOCNeACTBUSA
HapylleHna™®, npaBuia O KOHTPMepPax, KOTOpble WCK/KYAT KBa/MuKaLuio NoBeAeHUs OTBETYMKA B
KauecTBe MpoTMBONpaBHOrO AesHus™® n ap'. OpHaKO [OMCKYCCUSI BOKPYr AOKTPUHbI «UYUCTbIX PYK» He
yTMXaeT, NOCKO/bKY BeMK cobnasH Halitn 6onee npocTtoe v rpyboe pelleHne Tem npobnemam, Ha KoTopble
npu3BaHbl pearnpoBaTb 60/1€ee HIAaHCUPOBAaHHbIE IOPUANYECKME KOHLEMLUN.

CKNOHHOCTb OPUCTOB NOAMEHATL 60see TOHKWIA HOPUANYECKMIA aHaNn3 CCblJIKaMU Ha MCMOMHUMOCTb
peLleHns B KOHTEKCTE MeXAyHapoAHOro apbutpaxa Takke BnosiHe 06bsACHUMA YenoBeYeCKoi NCUX0Normei.
Ho c co6na3HOM HaliTy NPOCTble peLUeHUs CMOXHbIM pUaMYeckuM npobnemam cnegyet 60poTbcsa — B
nepBylo ovepefb MyTeM NPaBU/ILHOTO NOHWMAaHWA NPeAeoB NPUMEHEHUA 0693aHHOCTN apOUTPOB BbIHECTU
NCMONIHMMOE peLleHne. BMecTo ee cyry60 JIMHIBUCTUYECKOTO TONIKOBaHWSA CnefyeT OpUeHTMPOBaTbCA Ha To,
4yTo 3Ta 00A38HHOCTb HEe [O0/DKHA MOAMEHSATb CO6O0i Apyrme WHCTUTYTbl U HEe MOXET BCTynarb B
npoTnBopeume ¢ 6a30BbIMN 06A3aHHOCTAMM apOUTPOB NO YCTAHOB/IEHMIO U OCYLLECTB/IEHNIO COGCTBEHHONA
IOPUCAMKLUK, BbIGOPY NMPUMEHUMOrO Npasa, TO/IKOBAHUI0 HOPM MPYMEHMMOrO Npasa W paspeLLeHunio cnopa
COrMacHO BHYTPEHHEMY YOexAeHMo M C Y4eTOM [O0BOAOB CTOPOH, & He C OrIS4Kol Ha MHeHue
rocy4apCTBEHHbIX CY0B.

npaea, kogucuumposaHHas B cTatbe 35 Crateli 06 OTBETCTBEHHOCTW rOCydapcTB, koTopas TpebyeT nponopLMoHasibHOCTW
NPUMEHSEMOro crnocoba npaBOBOIM 3awWuTbl MOCNeACcTBUAM HapyweHus. Occidental Petroleum Corporation and Occidental
Exploration and Production Company v. Ecuador. ICSID Case No ARB/06/11. Decision on Provisional Measures of 17 August 2007.
§80.

187 Cm., Hanpumep, Dumberry P. The Clean Hands Doctrine as a General Principle of International Law // The Journal of World
Investment & Trade. 2020. Vol. 21. Ne 4. P. 489-527; YcockuH C. B. CoenaweHusi 0 noowpeHuu u 3awjume uHsecmuyul u
HayuoHa/IbHOe 3aKOHO0amesIbcmaso. O YUCMbIX pyKax u He mosibko I/ MexgyHapogHoe npasocygue. 2016. Ne 1. C. 104-112.

138 Cm., Hanpumep, BeHckasi KOHBEHLYS O NpaBe MexayHapoaHbIX 40roBopoB (BeHa, 1969 rog). CT. 60.

1% Cwm. CratbM 06 OTBETCTBEHHOCTM [OCYAapCTB, MOATOTOB/EHHble Komuccueli MexayHapogHoro npasa OOH W npuHsTble
pesontouneii F’A OOH 56/83 ot 12 gekabps 2001 roga. Ct. 39.

140 Tam xe. CT. 22.

141 KoHEYHO, 3TW MNpUHUMMbI KacaloTCsi pas3pelleHust cropa Mo CyLecTBy, B TO BPEMsl Kak NPUHLUMM «UYUCTbIX PyK» HEpeaKo
npegnaraetcsi paccmatpuBaTb B KauyecTBE HOPUCAWKUVMOHHOW [OKTPWHbI, HanpaBfeHHOW Ha HeaonylieHue WCMosb30BaHWs
apbuTpaxxa B MPOTMBOMNpPaBHbIX Lensax. OfgHako HeobXxoAMMOCTb OTK/TIOHEHNSA TpeboBaHN MMEHHO NO IOPUCANKLVOHHBIM MPUYNHAM,
a He B KayeCTBe OTK/IOHEHWUS UCKA MO CYLLECTBY, HE criedyeT U3 Tex MOAUTUKO-NPaBOBbIX MPUYMH, MO KOTOPbIM npegfaraercs
BbIAENATb NPUHLMM YACTbIX pyK. PasgeneHne Mexay opucaykLmen n cyLecTBoM cnopa Takke MMeeT orpaHNYeHHoe NpakTnyeckoe
3Ha4YeHne, 0CO6EHHO B OTCYTCTBME Budypkauum npouegypbl. K Tomy xe B MexyHapogHOM MHBECTULMOHHOM apbuTpaxe yxe ecTb
KOHLeNuua opUCANKLMOHHOTO BO3PAXEHNSA O HE3aKOHHOCTW MOBeAeHMs MHBeCcTopa Npu COBEpLUEHNU MHBECTUUMIA (aHrn.: plea of
illegality), x0T 1 HeO6X0AMMOCTb €ro BbiAeneHns Takke He 6eccnopHa. Cm. Douglas Z. The Plea of lllegality in Investment Treaty
Arbitration // ICSID Review. Vol. 29. Ne 1. 2014. P. 155-186. Bonpoc 0 NpyHUMNE «4UCTbIX PyK» B MeXAyHapoaHOM apbuTpaxe
BbIXOAWT 3@ paMKy HaCTOSLLEro UCCNefoBaHns: 4151 HAC BXHO /ULLb, YTO NPW €ro 06CyXAeHUN B NnTepaType 1 npakTuke peako
MOXHO BCTPETUTb 0BOCHOBAHWE, KaK MMEHHO OH AO/MKEH COOTHOCUTBLCA C YXKe CYLLECTBYHOLWMMU KOHLENUUAMU, KOTOPbIE UMEIOT
CXOXYI MNOMWUTUKO-NPABOBYIO JIOTWKY (BK/OYAA MPUHUMN yCyrybneHus Bpefa), M Moyemy 3TU MPUHLMNLI HEAOCTaTOuYHbl 4SS
paspeLleHVs Toi Npo6nemMbl, Ha KOTOPYIO OH HanpaefieH — YTO AenaeT CUTyaumio C 3TVM NPUHLMNOM CXOXeR ¢ paccMaTtpuBaemMoi
Hamn npo6nematukoii. Ecnn npuHUMN «YUCTbIX PyK» OYAEeT NpU3HaH B MeXAyHapoAHOM npaBe, HeoOXOAMMO OnpefenuTb ero
yeTKoe cofiepxaHvie, 4ToObl OH He NMOAMEHSN YXe CyLEeCTBYIOLLVE NPaBOBble KOHLENLUM.
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B peasibHOCTM 0683aHHOCTb BbIHECTW WCMOTHUMOE peLUeHne PeaKo akTyasibHa, a 60/bLNHCTBO CCbISI0K
Ha Hee OWW60YHbI. BO MHOMOM Hall aHa/M3 B MpUHUMNE CnocobGeH NocTaBUTb MOA COMHEHUE
LenecoobpasHOCTb BbIAENEHMS Tako 00513aHHOCTM B MeXAyHapogHOM apbuTpaxe, HecMoTps Ha
AOMUHMpYIOLLEe B AOKTPUHE W MPAaKTUKE MHEHWE, YUYWTbiBasi, YTO ee peaslbHOe HOPMAaTVMBHOE 3HauyeHue
HecyLecTBeHHO. B nwbom criyvyae gaHHas 06513aHHOCTb MPeACTaB/sieT CO60iM NULb NPOoLECCyasibHbIi
WHCTPYMEHT, KOTOPbI B €AMHUYHBIX Cy4dasix MOXET BOCMOMHWUTL Mpobenbl B NpaBuiax MNpoLeaypbl W,
HanpmMMep, NoOMoYb 060CHOBATb TO WM MHOE MpoleccyasibHoe MoSIHOMOoYMe apbuTPoB, KOTOPOE NPSIMO He
npeaycMoTpeHo B lex arbitri unn B NPUMEHUMbIX apOUTPaXHbIX MpaBuiax, Ho HEOBGXOAMMO ANS 3aLUMTI
LeNnoCcTHOCTY apbuTpakHO npoLeaypbl.
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Abstract

The authors critically analyse the arbitrators’ duty to render an enforceable award, which is often considered as a starting point for
resolving a number of legal issues arising in the course of arbitration proceedings. The authors prove that this duty cannot replace other
legal instruments and has no independent role in resolving issues of jurisdiction, applicable law or merits. This duty originates from the
arbitration agreement and serves the private interests of disputing parties. Hence, it cannot be used to take account of the public
interests of states or the international community. The mere fact that a future award will be enforced in a particular jurisdiction or can be
set aside in this jurisdiction does not mean that this jurisdiction has a sufficient connection with the subject-matter of the dispute for
arbitrators to apply its law or its overriding mandatory rules — and vice versa, the mere fact that a particular state is not the seat of
arbitration or will not be a place of enforcement of the future award does not mean that its law cannot be applicable in the international
arbitration proceedings. These issues are subject to more nuanced legal rules concerning choice of law and establishing the content of
applicable law as well as the rules concerning the application of overriding mandatory rules of third states and transnational public
policy. On top of that, the competence that the parties confer on arbitrators when concluding an arbitration agreement implies the
arbitrators’ duty to independently determine their jurisdiction (the competence-competence principle) and resolve the dispute through
their own legal analysis of applicable law and circumstances of the case. If arbitrators substitute this analysis with an attempt to predict
how a particular state court (whose law is not applicable) will react to their decision at the enforcement stage, then their award may be
subject to setting aside as rendered with negative excess of competence. For these reasons, this article demonstrates that the
arbitrator’s duty to render an enforceable award, as a general rule, merely has a gap-filling role in procedural matters and, for example,
can be used to justify arbitrator’s implied powers to take certain procedural actions that are not expressly stipulated in the parties’
agreement or applicable procedural rules. However, most references to this duty in practice are erroneous.
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AHHOTauuA

Llenb cTatbM COCTOMT B NEPEOCMbICNIEHUN TPaAMLMOHHON CTPYKTYpbl MeXaHu3Ma MeXayHapoAHO-MPaBOBOr0  PerynvpoBaHus
NPUMEHNTENBHO K KOHKPETHOW cdpepe O6LeCTBEHHbIX OTHOLUEHWA. B 3Toi €BA3M 060CHOBLIBAETCS CMELMUYHOCTL CMbIC/IOBOIO
Hano/IHEHNs1 3/1IEMEHTOB MEXaHu3Ma MeXyHapoAHOro (PrHaHCOBO-NPaBOBOMO PerynvpoBaHns, B TOM uuC/ie OCBELaeTcs posib
KOpropaTuBHOrO KOMIM/IaeHca B MexyHapOofHO-NPaBOBOM MexaHu3me (HOMHAHCOBOTO PeryinposaHus. ABTOP MCXOAMT W3 TOrO, 4TO
cneunguyHoCTb 06bEKTa peryimpoBaHns — (MHaHCOBbLIX OTHOLLEHWI — OnpeaesnsieT CcocTaB UCTOYHWKOB UX PEerysMpoBaHvs, YTo, B
CBOIO ouepespb, NpeabsasaseT ocobble TpeboBaHMA K APPeKTMBHOCTU MEXaHN3MOB MMIEMEHTALUN 3TUX NUCTOYHUKOB B HALVIOH&/TbHbIE
npaBoBble CcUCTeMbl. B 3TOM cBeTe KOPNOPaTUBHbIA  KOMM/IAEHC MpeAcTaeT HeobXoAuMbIM — 3/1IEMEHTOM  MexaHu3ma
MeXAyHapOoAHO-NPaBOBOr0 PerynMpoBaHnsa (MHaHCOBbLIX OTHOLIeHMA. B paboTe ucnonb3oBaHbl (DOPMasbHO-OPUANYECKNIA MeTog,
(hYHKLMOHaNbHbIA METOA U CUCTEMHbIN noaxos,. CaenaHbl BbIBOAbI O TOM, YTO B Ka4eCcTBe BaXXHOrO hakTopa, BAMSIOLLEro Ha cTeneHb
3(hheKTVBHOCTMN MeXAYHapOoAHO-NPaBOBOrO Pery/iMpoBaHnsi (OMHAHCOBbLIX OTHOLLEHWIA, BbICTYNaeT KOPMOPaTWBHbIA KOMMAAeHC.
MocnepHuii YHKLMOHUPYET 1 B COBCTBEHHBIX YACTHbIX, M B NyBIMYHBIX MHTEpEecax, BHOCS CyLLEeCTBEHHbI BKIag, B OLeHKy rocyfapcTea
no NIMHUN BeAYyLLMX MeXAyHapoAHbIX (OMHAHCOBbLIX PErynAaTopos. Takas oueHKa UMEeET penyTauvoHHOE 3HauyeHne, 06BbEeKTUBMPYSACH B
pa3HOro poga cnuckax, perTMHrax W uHAeKcax, W OKasblBaeT pellatlollee B/WSHWE Ha Npu3HaHue TrocyfapcTBa MNOMHOLEHHbLIM
y4yacTHUKOM MMWPOBOW CUCTEMbI pasfeneHvs Tpyga. Pabota BHOCUT Bkiag B WCCAefoBaHWe MpoO6GnemaTvikvu MexayHaponHol
HOPMaTVBHOCTUN, UCTOYHMKOB MEXAYHapOAHOro (hMHaAHCOBOrO npasa, MexaHu3Ma UMMIEMEHTauun MeXAyHapoaHOro hMHaHCOBOro
npasa B HaLVOHa/IbHbIE NPaBOBbIe CUCTEMBbI.

KnoueBble cnoBa

MATrKoe npaso, MexayHapoagHoe (bVIHaHCOBOE npaso, KOMN/1aeHc, nMmnaemMeHTaynsa, CtaH4apT-ceTTepbl

Ana uyuTtupoBaHuA: ToHamopeHko B. E. KoprnopaTuBHbli KOMMIaeHC B MeXaHU3Me MeXAyHapoAHOro (hMHaHCOBO-NPaBOBOrO
perynupoBaHnus // XXypHan BLUD no mexayHapogHomy npasy (HSE University Journal of International Law). 2023. T. 1. Ne 2. C. 32-41.

https://doi.org/10.17323/jil.2023.18187

BeeneHue

Mpobnematuka UMMAEMEHTALMM HOPM MeXAyHapoAHOro npasBa Haxoautcs cerogHs B hokyce
nccnefoBaHWini  yyeHblx no Bcemy Mupy. Ocobylo C/IOXKHOCTb OHa MpuobpeTaeT B MeXAyHapoLHOM
dMHaHCOBOM MpaBe — cneundnyeckoin HopMaTMBHOM CUCTEME, YCMELLIHOE UCC/ie0BaHMe KOTOPOi TpebyeT
OT  YuYeHbIX MPaBOMOHMMAHUS, OMNUPAIOLLErOCS Ha  KOHLUENT CUHTETWYECKOW HOpMaTMBHOCTU?,
NAKPa/IMCTUYHOTO  METOAOMOTMYECKOTO  UHCTPYMEHTapusl, a TakkKe HeU30eXHOro MorpyxXeHus B
9KOHOMUYECKME XapaKTEPUCTMKN 0ObEKTa peryiMpoBaHus.

MapannensHO pasBMBaeTCA Hay4Hblli MHTEpec Kak K npobnematvke COOTBETCTBUSA HOpMam
mMexayHapoaHoro npasa (aHrn.: theory of compliance with international law)? v BbITEKaloLlleld U3 3TOro

1 Cwm., Hanpumep: Normative Pluralism and International Law: Exploring Global Governance | ed. by J. Klabbers, T. Piipaerinen.
Cambridge : Cambridge University Press 2013; Krisch N. The Pluralism of Global Administrative Law. European Journal of
International Law. 2006. Vol. 17. Ne 1. P. 247-278; Heyvaert V. Hybrid Norms in International Law. P. 1-26. URL:
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1342366 (nata obpatyeHuns: 21.09.2023).

2 Knaccuueckuii 0630p Teopuii MeXAyHapoAHOro npasa B MNPUMEHEHUM MX K Npo6/eMaThke COOTBETCTBMSI (KOMMiaeHca)
MeXayHapoAHbIM 06si3aTenbcTBaM CcM. B pabote: Guzman A. International Law: A Compliance Based Theory. Berkeley : UC
Berkeley Public Law and Legal Theory Working Paper Series, 2001. P. 24. Cwm. Takke: Siddiqui L. A. Compliance with International
Law: Theoretical Perspectives. Dhaka University Law Journal. 2021. Vol. 31. Ne 1. P. 15-28. URL:
https://www.researchgate.net/publication/357334943 (gata o6pauweHus: 21.09.2023); Lutmar C., Carneiro C. Compliance in
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MeX/[yHapOAHO-NPaBoBO/ OTBETCTBEHHOCTM rocyaapcts®, Tak M K MpoGneMaTvke pPonu  [OSHKHON
OCMOTpPUTENLHOCTW (aHr.: due diligence) n KoMNMaeHca B MEXAyHapoaHOM My6/nMyHOM npasonopsigke?.
B uensix TepMMHOMOTNMYECcKo onpeaesieHHOCTM CTOWT yKasaTb, YTO MOA «KOPNOPaTMBHbLIM KOMMIaeHCOM»
aBTOp MNOHUMAeT CcUCTeMy COOTBETCTBUSI [OEATENbHOCTM OpraHvM3auuMu npasuiam  (reHepupyembiM
Pa3/IMYHBIMM COLMAIbHBIMW HOPMaMU, @ TaKKEe Ha Pas/IMyHbIX YPOBHSIX HOPMOTBOPYECTBA)®.

Ponb KopnopatMBHOrO KOMMIaeHca B MexAyHapogHoM ny6/MyHOM npaBonopsgke OCOOeHHO SPKO
NPOSIBNSIETCA B YC/IOBUAX MSTKOA HOPMAaTUBHOCTW, OXBaTbIBAEMOWN KOHUEMUMAMU «Soft law» n «ethics»,
noatoMy B paboTe yAeneHo BHMMaHue npobnematuke MexayHapogHOro MSArkoro (pMHaHCOBOro npasa.
B nepsom pasgene cTatbM BBOAUTCA aBTOpPCKas CTPYKTypa MexaHu3Ma MeXxayHapoAHO-NpaBoBOro
perynupoBaHus. Bo BTOpOM pasgene ONMCbLIBAOTCA OCOGEHHOCTM MexaHu3Ma MexayHapoaHOoro
hMHaHCOBO-MPaBOBOrO perynMpoBaHns, obycnoBMBLLNE BO3pacTaHUe ponv KOPnopaTUBHOIO KOMM/laeHca B
3TOM MexaHu3me. B TpeTbem pasgene obcyxaaetcs aheKTMBHOCTb MexaHu3Ma UMMIeMeHTauMn HopM
MeXAyHapoAHOro (hMHaHCOBOrO Mpasa W, Npexae BCero, posib MHCTUTYTa KOPNOPATMBHOIO KOMM/IaeHca B
obecneveHnn Takoi 3QhEKTUBHOCTML.

1. MexaHu3M MexayHapoHO-NPaBoBOro peryinpoBaHns: 0COGEHHOCTH CTPYKTYpbI

MexaH13M NPaBOBOrO PerynpoBaHns BUANTCS NOMe3HbIM TEOPETUYECKUM KapKacoMm, Npy NOMOLLM KOTOPOro
MOXHO OMUCbIBaTb W aHa/IM3NpoBaTb NPO6GEMATUKY CO3[aHMSA U MPUMEHEHMS NPaBOBbIX HOpPM. Ha
HauMoHa/IbHOM YPOBHE KMlacCUYeCcKoe OnpeaesieHne MoHATUS MexaHu3Ma nNpaBOBOrO PerynnmpoBaHus,
npepnoxeHHoe A. B. Manbko, TakoBO: «3TO CMCTEMA HOPUANYECKMX CPEACTB, OpraHM30BaHHbIX Hanbornee
nocnegoBaTesibHbiM  006pa3oM B LENsX YNopsgoyveHust OOLLECTBEHHbIX OTHOLUEHWIA, COAENCTBUSA
YII0B/IETBOPEHNIO MHTEPECOB CY6beKToB npasax»®. Mpu aTom A. B. ManbKo Bblfe/nsieT NsiTb OCHOBHbIX CTaAui
WA 3/1EMEHTOB MeExXaHM3Ma MpaBOBOIO perynMpoBaHusl: 1) HOpMbl NpaBsa; 2) lopuanyeckuin akt unm
haKTMUYeCcKnin cocTtas; 3) NPaBOOTHOLLEHWE; 4) aKTbl peannsaumy npas U 0653aHHOCTEN; 5) OXpaHUTENbHbIN
NpaBoONpPUMEHNTENbHbIA akT (dakyNbTaTUBHbIA 3/1IEMEHT).

30ecb HeobxogMMo OTMETUTb fABa 06CTOoATeNbCTBa. Bo-nepBbiX, AaHHbIA HOPUANKO-NO3UTUBUCTCKNIA
nogxon nNpPeacTaBnseTcss C/AWLWKOM  Y3KUM, Mpexge BCero, € no3uuuii COBPEMEHHOW Teopuu npasa.
B akTya/lbHOM MNPOYTEHMM MEXaHW3M MNPaBOBOIO PEryMpoOBaHNA PaclUMPSAETCs 3a cHeT MHOrodakTopHoO’
06YC/I0BNEHHbIX nped3akoHodamesibHOU cTaaun U cTagun delicmsusi npaea. B nepBoM cnyyae Mbl UMEEM
[A€eno c npoueccom (hopmMupoBaHns 0OLLECTBEHHbIX MOTPEOHOCTEN, MPUTSA3aHNIA, UHTEPECOB, HYXXAALLMXCS
B rapMoHM3aL1K, YperyimpoBaHumM NocpeacTBOM Pas/iMyHbIX COLMasibHbIX, B TOM YKC/lEe NMPaBOBbIX, HOPM.
Bo BTOpOM — C MpoLEecCcOM peanu3auun npasa B MOBEAEHWM YYACTHUKOB OOLLLECTBEHHbIX OTHOLLUEHWUIA U
nocneayoLlein OLEHKO PerynaTMBHOIO MOTEHUMana peasnsyemblx Hopme. B KOHLUENTe perynsiTopHol
nonntukn OpraHmM3aumMn 3KOHOMWYECKOro COTpyAHMYecTBa U pas3suTua (gaiee — O3ICP) paHHbIii
pacwmpuTenbHbIA NOAX04 K MeXaHW3My MpaBOBOr0 PEry/IMpOBaHNs BblIPaXEH, B YACTHOCTW, B MpPaKTUKax
OLEHKM perynvpyowero n qoakTM4eckoro Bo3aeicTems.

Bo-BTOpbIX, Takas Mogenb 6e3 [O/MKHOW ajantauuyM NA0Xo NpYMEHMMa K MexXayHapoaHoMy
NpaBoMopsiAKy, YTO, BMPOYEM, HE MOMELIASIO MHEPLIMOHHO 3aMMCTBOBATb €€ B OTEYECTBEHHYH [AOKTPUHY
MexayHapodHoro npaea. Kak ykasbiBan W. W. Jlykawyk, «MexaHu3M MexayHapoAHO-NpaBoBOro
PEryMpoBaHNsi — 3TO COBOKYMHOCTb MEXAYHapOAHO-NPaBOBbIX CPEACTB M METOAO0B BO3LENCTBUSA Ha
MEXIOCY/1apCTBEHHbIE OTHOLLEHWSI»®.

Mo  MHeHMiO  aBTOpa, 6onee  NPOAYKTMBHbIM A1 aHa/iAM3a  CTPYKTypbl  MexaHu3ma
MeXAyHapoAHO-NPaBOBOro perynnpoBaHnsa GyaeT BblaeneHe caeayrwmx aneMeHToB (Ui 6/10K0B) Takoro

International Relations. Oxford Research Encyclopedia of Politics, 2018. URL: https://edisciplinas.usp.br/pluginfile.php/4424948/
mod_resource/content/1/Lutmar%20and%20Carneiro%202018.pdf (gata obpaiyeHus: 21.09.2023).

8 Cwm., Hanpumep: Theories of International Responsibility Law / ed. by S. Besson. Cambridge : Cambridge University Press 2022.

4 Cwm., Hanpumep: Due Diligence in the International Legal Order / ed. by H. Kriger, A. Peters, L. Kreuzer. Oxford : Oxford University
Press, 2020.

5 bonee noapo6Ho cM.: MoHamopeHko B. E., KopoesikoBckuii [. . KomriaeHe kak akmyasibHbil KoHyenm [/ TamoxeHHoe aeno. 2017.
Ne 1. C. 28-30.

5 Marty3oB H. W., Manbko A. B. Teopusi 2ocydapcmsa u npasa. Mocksa : FOpucT, 2001. C. 472.

7 YKasaHHasi MHOTOCDaKTOPHOCTb WCC/eAyeTcsl B pamMKax COLMOMOTMM U MCWXOMOTMM MpaBa, lopuanyeckoli KoHGIMKTonormu,
KOHL,eNuun BO3pOXAEHHOT0 eCTECTBEHHOIO Npasa, PackpbiBaeTCst B KOMMYHUKaTUBHOM, (heHOMEHONOrYeCKol, repMeHeBTUYECKOI,
KOHCTPYKTMBMCTCKO, HEONO3UTUBUCTCKON U MHBIX TEOPUAX Npasa.

8  Bonee nogpo6HO 0 MexaHU3Me NpaBooGpasoBaHus cM.: MoHaMopeHko B. E. Coyuosiioeuzayusi Mpasoco3HaHusi Kak npednochi/ika
cmaHos/ieHus1 uHcmumyma meduayuu 8 Poccuu // BecTHuk Poccuiickoro HoBoro yHuepcuTeta. Cepusi: Yenosek M 06LLecTBO.
2011. Ne 3. C. 43-46.

®  Nykawyk W. N. MexdyHapodHoe npaso. Mockea : Wolters Kluwer, 2005. C. 108.
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MexaHn3Ma: 1) MHCTUTYUMOHa/IbHas cpeaa; 2) perynsiTuBHOE cogepXaHue; 3) MexaHu3M MMMIeMeHTaLuu;
4) OTBETCTBEHHOCTb TOCYAapPCTB. VIMEHHO Ha 3Ty CTPYKTypy aBTOpP ONMPAETCs B CBOEM MWCC/IeA0BaHuM,
packpbiBasi 0CO6EHHOCTY YKa3aHHbIX 3/1IEMEHTOB B MEXAYHAPOAHOM (PMHAHCOBOM NPAaBOMNOPSAKE.

2. OCOGEHHOCTM MeXaH3Ma MeXayHapoAHOro hMHaHCOBO-NPABOBOr0 Pery/iMpoBaHust

Bo-nepBbIX, B YCMOBUSIX [AeLUeHTpanmM3aumm perynsatopos uHaHCOBOW cdhepbl cdopmmpoBasics
cneumguryecknii coctaB akTOPOB MeXAyHapoAHOro (OMHAHCOBOIO PEry/iMpoBaHns: opraHbl, onpegensoLime
nosMTMKYy B fJaHHOl cdhepe (aHri: policy-makers), opraHbl, yCTaHaBnuBawLwme CcTaHAapTbl (aHrl.:
standard-setting bodies), BnusiTenbHble npodeccroHanbHble accoumauun u rpynnbi’®. C HEKOTOpbIX Mop
COBpPEMEHHAas WMHCTUTYLMOHa/IbHAsA paMKka MeXAyHapo4HOro (hMHaHCOBOro perynnpoBaHus OnucbiBaeTcs
Takumy cneumuryeckuMm ans Teopun MexayHapoaHOro npasa KOHCTPYKLUMSAMMW Kak HoBast MexayHapogHas
thuHaHcoBasi apxutekTypa (aHrn.. new international financial architecture)™, wnu TpaHcHaUWOHasIbHbIE
perynupylowme cetu (aHrn.: transnational regulatory networks). JaHHas TEPMUHO/OMMS NOAYEPKMUBAET, UTO
B3aVMMOZAeNCTBME MeXAyHapoaHbIX (DUHAHCOBbLIX PErynATOPOB UMEET B 6O/IbLUEN CTENEHN CETEBOM, HEXENN
nepapxmyeckunin xapaktep, a pasHOypoBHEBOCTb MEXAyHAapOAHOM PMHAHCOBOIN apXUTEKTYPbI ONpeaenseTcs
npenMyLLeCTBEHHO OYHKLMOHa/TbHbIMU acreKkTamu.

Cornaluascb C UHCTUTYLMOHAILHOI BepTUKasblo, npeanaraemoit K. bpammepom, K. CtechaHo u ap.t3,
TEM He MeHee criefyeT npusHaTb, UTO OPraHW3auMOHHO-NOMUTUYECKM LIEHTPOM  [/106a/1bHOr0
PeryvpoBaHnsi MUPOBOV 3KOHOMVKU CEFOAHS SABMSETCA MMEHHO «[pynna [BaguaTtun», B TO BpeMs kak CoBeT
No PMHAHCOBOI CTabW/IbHOCTY BbICTYyNaeT TPaAHCASATOPOM U MOHWTOPOM MHMUMATVB «Ipynnbl [Baguatus,
CTaHfapT-arperatopoM M KOMMYHUKaTOPOM MeXay cTaHAapT-ceTTepamu u «[pynnoi dBaguatv», a Takke
CaMOCTOSATE/IbHbIM [106a/IbHbIM  CTaHAapT-CETTEepoM (B 4YacTHOCTM, B 06nactu makponpyaeHumasibHOro
perynvpoBaHus).

B pamkax npouecca feueHTpasiM3aumn peryinpoBaHns NPOUCXOAUT He TONbKO (PyHKLMOHaIbHOe
pacc/ioeHne perynsaTopoB, HO W (POPMUPOBAHME MPOCAOMKM 4YaCTHOrO CEeKTopa, KOTOpblin, Gnarogaps
aKTUBHOW WHTepHauuoHanu3aumm 6u3Heca, CTAHOBUTCSA CBOEro poda 3akasyuMkoM orpefesieHHOro
MEXYHapoAHOro peryimpoBaHus, TorAa Kak rocyfapcrsa BbICTYNalT WHOW pa3 fvllb KOHCONMAATOPOM,
NPOMOYTEPOM WM OodopmMUTENIEM 3TOTO 3anpoca Ha MeXAyHapoAHOM YpoBHe. TO eCcTb MMeeT MeCTO He
CTO/IbKO KONMWU3UA Mexay ny6nnyHbIMA W YacTHbIMU WMHTEpecamu, CKOJIbKO pasfnnyHble BapuaHTbl
rmépuamsaumu, konnabopaumm TakoBbiX.

OueBnAHO, YTO rocyaapcTBO (Kak K1acCUYeckuini CyObekT MeXAyHapOoAHbIX OTHOLUEHWIA) YXe He MOXeT
MbIC/IMTLCS Kak COBOKYMHOCTb FOCYAapCTBEHHbIX YUPEXAEHWUIA, AE/CTBYIOLLMX B OTPbIBE OT 06PETLUNX B CUSTY
rnobanmsaumn [0CTaTOuHYl0 CTeNeHb HagHaUMOHa/IbHOCTM CyOGbLEKTOB 4acTHOro cektopa. Tak, I. Kox
oTMevaeT: «Bmecto TOro, u4TOGbI paccMaTpuBaTb  rocyfapcTBa Kak  YHUTApHbIX  aKkTopoB,
TPaHCHaLMOHa/bHbIA NPaBOBOM Mpouecc MMeeT B Buay 60nee LWMPOKY Tpynny /vy, NPUHUMAIOLLMX
pelleHns,  BKIHOYas  TpaHCHaUMOHaslbHble  Kopropauuy,  HenpasUTeNbCTBEHHblE  OpraHusauuu,
MEXAyHapoAHble opraHu3auun, YacTHbIX S, U Apyrux»4. OTcloga MMeeT MecTo CTO/b 3HaUMTeNbHas Posb
rpynn, accoumauuii, anbsAHCOB, CO34AIOLLMX YCNOBUA AN1A B3aMMOAEWCTBMA PasHOO6pPa3HbIX aKTOPOB YXe
CTaBLLEro BNosiHe Ny6/IMYHO-4aCTHbIM MpoLecca MeXayHapoAHOro npaBoo6pasoBaHmsl.

Bo-BTOpbIX, B YCMOBMSAX NAOpasn3auMm WCTOYHUKOB PerynnpoBaHus (OUHAHCOBOM cdiepbl U
Aedhopmanmsaumm HOPMOTBOPYECKMX NpoLeayp obpasyercs cMOMo3 pa3HOro poga MCTOYHMKOB NPaBoBOro,
HenpaBOBOro U rMB6PMAHOrO XapakTepa.

MexayHapogHoe (hMHaHCOBOE MpaBOo B 3TOM MJiaHe pa3BuBaeTcs B pycse koHuenta O3CP, umeHyemoro
perynaTtopHoi  nonuTWKoi. 3Ta nonutuka  AedHMpyeTcs  aBTOPOM  HacToswei  cTaTbyM  Kak
0ObEKT-YyBCTBUTE/NbHASA (B TOM 4MC/IE PUCK-OPUEHTMPOBaHHas) cucTema MNyob/MYHOrO peryampoBaHus,
OCHOBaHHas Ha KOMOWHATOpPWKEe COUMasibHbIX HOPM. OOGBLEKT-UYBCTBUTE/ILHOCTb PEryNATOPHOW MNOUTUKA
NO3BOJIAET OLEeHMBaTb ex ante LenecoobpasHOCTb MPUHATUSA HOBOMO PerynupoBaHus U ex post — ero

10 B chmHaHCcOBOI cchepe 3To «Mpynna Tpuauat», Bonbdcbeprekas rpynna, rpynna «3rMoHT», FinCoNet, AFI, INFE, BAFT u apyrue
accouuauum v rpynnbil.

% Cwm., Hanpumep: Giovanoli M., Devos D. International Monetary and Financial Law. The Global Crisis. Oxford : Oxford University
Press, 2010. P. 152.

12 Cwm., Hanpumep: Stefano C. Reforming the Governance of International Financial Law in the Era of Post-Globalization // Journal of
International Economic Law. 2017. Vol. 20. Ne 3. P. 509-533.

13 Brummer C. How International Financial Law Works (and How it Doesn’t) /| Georgetown Law Journal. 2011. Vol. 99. P. 257-327,;
Stefano C. Op. cit.

14 Koh H. The 1994 Roscoe Pound Lecture: Transnational Legal Process /| Nebraska Law Review. 1994. Vol. 75. Ne 1. P. 181,
183-184.
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3(PheKTUBHOCTb (KaK yKa3blBasloCb BblIlLE). ITO 3aBOEBAHUE HE TOSIbKO 3KOHOMMUYECKOro aHasiM3a npasa, Ho
1 COLMONOrMM npaea, NPaBoOBOr0 KOHCTPYKTUBU3MA M UHbIX MPABOBbLIX TEOPUI U TEYEHUIA, «pa3baBnAOLLNX»
IOPUONYECKNIA NO3UTUBU3M.

My6nnyHasa perynsaTopHas NOAMTMKA OCHOBaHa Ha TeX e MPUHUMNAax U MMEeeT TOT Xe HOPMAaTWBHbI
OXBAaT, YTO W KOPMOPATUBHbIA KOMMMIAEHC, B CBA3W C YEM MOCNEAHUA MOXHO CUATATL NMPOAO/KEHUEM (MU
OoTpaXeHnem) ny6siMyHol perynsaTopHOi NOANUTUKMA Ha KOPNOpaTUBHOM YPOBHE.

Ecnn  dopMasibHO-N0rMyYeckn, NO-KesIb3eHOBCKU, WCKaTb  «CYBEPEHHYKD HOPMY» B nuMpamuge
MeXyHapoAHO-NPaBOBOIo perynMpoBaHusl, MOXHO O6HapyxuTb ee B Buae Lleneii yctoliunsoro passutus
OOH po 2030 roga, Nog KoTopble MOABELEHbl BCE HOBblE PEry/IATOPHbIE MHULMATUBBLI Ha r106a/bHOM
ypoBHE. PasyMeeTcsi, B WCXOASILLEA U3 3TOW «CYBEPEHHOW HOPMbI» PErynsTopHoii nupamuge HeT
KeNb3eHOBCKOM CTPOrocTy, COOCHO TOMY, Kak B YC/IOBHOI Mepapxuv perynsitoposB (pmHaHCOBOW cdepbl HET
aAMWHUCTPATMBHOMO COMOAUYMHEHNS.

B UenoM YyHWKaNbHOCTb MHCTUTYLMOHA/IbHO-PErYIATOPHON CTPYKTYPbl MEXAYHapoAHOro hMHaHCOBOrO
perynnpoBaHns MOXET OblTb OnMucaHa CMOBOM «SOft» — «MArkWi». ITO MATKME KOMMYHMUKaUMWM MeXay
«pynnoit ABaguatn» 1 cTaHJapT-ceTTepamMmn; Markas perynsatopHas fJoKyMeHTaums ot «Mpynnel Aeaguarus
(oexknapaumn, KOMMIOHUKE, MPUHUMNbLI, AOPOXHbIE KapTbl U Ap.), MATKME perynsaumMnm B BUAE CTaHOapToB,
perynsiTMBHO-3Ha4YMMbIX 4OK1AA0B.

B aTOli rMbkol nupamuge HopM Uenu yctoinumsoro pas3sutuss OOH BbIrAgAT kak ceeTckue (No cyTu
amuYyecKue) «3anoBegu» OT WHEPUMOHHO aBTOPUTETHOW W BCe eue Hanbonee yHMBEpPCasibHOM
MEXJYHapOAHON opraHuM3aumn, JIOTMYHO  HYXAAKTCA B AUHAMUYHbIX, 605ee  «NpU3eMIEHHbIX»
NpeTBOpPUTENAX ITON MOBECTKU. M03TOMY LEeM YCTOWYMBOIO pPasBUTUS PACKPbIBAKTCA U pa3BMBalOTCHA B
noiuMuYecKux AoKymeHTax «[pynnbl [ABaguaTv», OCHOBHbIMU MOMIOXEHMSMU KOTOPbIX MHAUILTPYOTCS
JeiicTBytowme, M60 Ha X OCHOBE CO34A0TCH HOBbIE MPABOBbIE Y 3TUYECKME aKTbl CTaHAapT-CEeTTepPOB.

Mpy 3TOM OOMUHMPYIOLMM WUCTOYHMKOM MEXAYHApOAHOro (OMHAHCOBOTO MpaBa AB/SETCS Tak
HasblBaEMOE «MSrkoe MpaBo», BbICTynawllee npexae Bcero B hopme MexOyHapOOHbIX (OUHAHCOBbIX
cmaHoapmos. MNpu 3TOM S4POM CUCTEMbI MEXAYHAPOAHbIX (IMHAHCOBbLIX CTaHAAPTOB ABIAETCA KOMNEHANYM
CoBeTa no (hMHaHCOBOW cTabuILHOCTU™S,

B pamkax OTeYeCTBEHHOI Hayku MOApPOO6HbIA 0630p MEXAYHapO4HOrO «MSArKOro npasa» AAeTcs B TOM
uncne B dhyHOameHTasIbHbIX MOHorpadusix B. B. Kygpsiwosa'®, A. B. emunHa'” n P. M. XanadsHa®®. Urto
KacaeTcsl 3apyGexHOl AOKTpUHbI, TO E. MunaHo u H. Lyrnvanu'® BoliaensoT cregyolime Tpy nogxoga K
MSArKOMy npasy.

MpuBepXKeHLbl KOHCTPYKTUBUCTCKOrO nogxoga (A. cooH borgaHan, ®. JaHH n M. NongmanH, 3. T. TycmaH,
K. Bpammep ©n Ap.) onupalTcsd Ha 3(EKTUBHOCTb BO3AENCTBMSA WMHCTPYMEHTA W HEPUAMYECKYHo
MOTUBALMIO CyOBLEKTOB K WCMOSHEHUIO A06POBOSILHO B3SATbIX Ha cebs 06s3aTensCcTB. M03MTUBUCTCKMI
nogxogn (A. Knabbepc) ucxogut w3 TOro, 4YTO MEXAyHapoAHOEe MpasBO BOMJIOWAETCA B HOPUANYECKM
06s3bIBatOLLMX AelcTBMAX. CornacHo HeonosutMBucTckoMy noaxoay (K. [J’AcnpemoH) Msirkoe npaso,
He3aBNCMMO OT €ro xapakTepa W COAepXaHusl, He OKa3blBaeT NpPaBOBOIO BO3AENCTBUSA HA Y4YaCTHWKOB
MeXyHapoAHOro npasonopsgka (Npu 3TOM, B OT/iMYMe OT NOo3UTMBUCTOB XIX Beka, Heono3WTUBUCTCKUE
TEOPETUKN paccMaTpuBatoT cTaTuyeckuii hopMasiudM Kak HefOCTaTOYHYH) KOHLENTYaslbHyH0 OCHOBY,
npu3Hasas 3a fehopmanmsalmeii ICTOYHNKOB NpaBa 06bEKTUBHbIE OCHOBAHWS).

MHoOrme y4yeHble MPU3HAIOT, YTO MEXaHW3M MMMIEMEHTaUMM HOPM MeXAyHapo4HOro npasa Moka elle
HegoCTaTOMHO MOABEPravsiCA HayyHOW pedpsiekcun, B OT/IMYME OT MEXAYHapOAHbIX MpPaBOTBOPYECKMX
MeXaHV3MOB.

[na noHMmaHms cneundmkn mexaHuama hMHaHCOBO-NPAaBOBOr0 PEry/IMpoBaHnNs NMMNIeMeHTaLus umeet
NCKTIOUNTENIbHO  BaXkHOe  3HauveHve. B uensax obecneyeHuns 3pdEKTVBHOCTM  MMMIEMEHTALMM
MEXAYHapOAHbIX MArKO-NPaBoOBbIX HOPM [AO/DKHbl CYLLECTBOBAaTb CreuuasibHble, KOMMeHcupyoLwme
HefoCTaTOYHOCTb  IOPUANYECKON hopManu3aumm CTUMy/bl.  KnioyeBbiM  BOMPOCOM  34eCb  AB/SETCH
crnefyowumii: KaKk MOTUBMPOBATb rOCyAapcTBa BbINOMHATbL VMEKLWwMe NperMyLLecTBEHHO MATKO-NpasoBoOii
XapakTep MeXxayHapoAHble HOPMbl B OTCYTCTBME IOPUANYECKNX CTUMYNOB?

5 URL: https://www.fsh.org/work-of-the-fsb/about-the-compendium-of-standards/key_standards/ (aata o6patieHns: 29.09.2023).

1% Kyapswos B. B. MexayHapofHble (hMHAHCOBblE CTaHAAPTbl B 3apy6exHON [OKTpUHE MeXAyHapoAHOro MHaHCOBOro npaea :
MoHorpadms / pea. B. B. Kygpsios. Mocksa : UH®PA-M, 2019.

17 NemuH A. B. «Msirkoe nNpaBo» B 3Moxy nepemMeH. OnbIT KOMNapaTMBHOIO UCC/iefoBaHus: MoHorpadms. Mocksa : MpocnekT, 2015.

18 XanagsiH P. M. HopMbl MeX/1yHapoHOro «MsIrkoro npasa» B NPaBoBoii cucTeme Poccuiickoii ®eaepauyn. Mocksa : Hopma, 2022,

1 Milano E., Zugliani N. Capturing Commitment in Informal, Soft Law Instruments: A Case Study on the Basel Committee // Journal of
International Economic Law. 2019. Vol. 22. P. 163-176.
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TpaAMUMOHHO MPUHATO cuMTaTb, UYTO B MPU3HaHHbIX (JOpMax OObEKTUBALMM MEXAYHAPOAHbIX
06a3aTenspeTs (MexayHapoaHbIl Jorosop " MeXAyHapOoaHbIi 06bI4ain) BOM/IOLLAKOTCA
MeXAyHapoAHO-NpaBoBble HOpMbI, obnagatowme Knaccmyeckoim HOPMaTUBHOCTbLIO "
IOPUONKO-06A3bIBAIOWNM  XapakTepoM. B cuny 3Toro xe tOpUAMKO-AOTMaTUYECcKoro B3risfa MNPUHATO
nonaratb, YTO cobrnogeHne opmbl U npoyedypsl, a Takke yrposa caHkyuel SABNAKTCA A5 rocyfapcTs
[0CTaTOUYHbIM MOTUBUPYHIOLWMM HAb0pOoM A1 3(OEKTUBHOIO BbINOSTHEHNA CBOUX MEXAYHapo4HO-NPaBoOBbIX
06s3aTenscTB. OAHaKo B 3M0OXy TOPXEecTBa MNparMaruko-OpMEHTMPOBAHHBLIX TWUMOB MPaBONOHUMAHWSA
(coumonorns npaBa, nNPaBOBON KOHCTPYKTMBM3M, NPaBOBOA HeopeasMsm uAap.) W BROG6ABOK B
PUCK-OPVMEHTMPOBAHHON MapagurmMe  (pMHaAHCOBOrO perynupoBaHus Bce 6onee akTyasieH BOMPOC:
OECTBUTENBHO NN «POPMasIbHO ONPEAENIEHHO» U <HOPUANKO-0053bIBaAIOLLE» 3HAYMT «3(PIEKTUBHO»?

WHTepecHOo, UTO M C NO3WLMIA NCUXOMIOTMYECKON WKoMbI Npasa (J1. MeTpaxuukmii)®®, n ¢ ToUKKM 3peHus
npeacTaBuTenNell IPUANYECKOTO KOHCTPYKTMBU3MA (K. Bpammep? n k. dnauc?) onpefensowym sBaseTcs
cybbeKkTMBHOE Bocrpusimue nuuamun (rocygapctsammn) HOPMbI Kak 065a3biBatoLLeld, MPUTOM YTO (oOpMasibHO
3T0 06513bIBaHNE MOXET ObITh HE BbIPaXKEHO HOPUAMKO-NO3UTUBUCTCKMMI CPpeCcTBaMn®,

K. ltotmap n K. KapHelipo B CBA3WN C 3TUM 3aat0TCs BONPOCOM, YBE/IMYMUBAET /U NPUHYXAEHUE (aHTN.:
enforcement) ypoBeHb cob6ntogeHust (aHrn.: compliance)? I B KakoM pamsaliHe MexaHu3ma MpaBOBOro
PErynnpoBaHus MNpPUHYXAEeHUe MOXET YBe/MUYUTb cTeneHb cobniogeHusi?? To ecTb, APYIMMU CroBamu,
lopramyeckas caHkumst MOXET ObITb HEAOCTaTOUYHbIM MOTMBATOPOM A5 FOCYAapcTBa M ero YacTHbIX areHToB
cobnogarb HOPMbI MEXAYHAPOAHOTO NpaBa.

B 3701 CBA3M cnegyeT Mpu3HaTb, YTO K/KOYEBLIM MOTMBATOPOM TOCYAapCTB K COOGMOAEHUIO
MeXyHapOAHO-NPaBOBbIX  [OrOBOPEHHOCTEl BbICTynaeT perymayus. ABTOp HacToswWein craTbu
npuaepxuBaeTcs cneaytowiein 6a3oBoii Norvku: yriybnexHue rnobanmsaummn geTepMnHUpYeT SKOHOMUYECKIIA
poCT MocpeacTBOM 6osblUEi BKIHUYEHHOCTM rFocyAapcTBa B MUPOBYKHD CUCTEMY pasfgeneHus Tpyda, a
penytaums SBNSETCA KYeBbIM (PakTopoM, Jalowum rocyfapcTBaM «OUNEeT» Ha BX04, B [NM06a/bHble
LenoYkn CTOMMOCTH.

Uto moTuBuMpyeT rocygapcTea 6patb Ha cebs 1 OTBETCTBEHHO HECTU MEXAYyHapOAHble MArKO-NpaBoBble
ob6si3atenbcTBa B (hrHaHCOBON chepe? MNMpeactaBnsieTcs, YTo 3TO, BO-NMEPBbIX, U3NULLHAS hopMannsaums
[OroBOPHLIX Npoueayp, BO-BTOPbIX, Masias rmbKoCTb SOFOBOPHOrO COAEPXaHUS, YTO B YCIOBUSAX Napagurmbl
PUCK-OPVMEHTMPOBAHHOIO PEry/IMPOBaHUS BbIFISAMT €NabocTbio, U, B-TPETbUX, 4YpPE3MepHas CTPOrocTb
hopMasTbHO-IOPUANYECKOTO 00653bIBaHNS.

3. Ty3maH, u3naras CBOKW «penyTauMOHHYI0 Teopuio», [AeknapupyeT Takyl JIOTUKY: peLleHue
rocygapctea O CO6MAOAEHUM HOPM MPUHMMAETCA Ha OCHOBE OLEHKM €ero COOBCTBEHHbLIX WHTEPECOB.
MexayHapofHOe MNpaBO MOXET 3aTparMBaTtb 3TW JIMYHbIE WHTEpechbl ABYMS cnocobamu: a) B CBSA3M C
BBEAEHMEM NPAMbIX CaHKLWIA, TaKMX Kak TOProBble, BOEHHbIE UN AMMNIOMATUYECKNe CaHKUMK; 6) B CBA3W C
noTepei penyTauMoHHOro Kanutana Ha MexayHapogHol apeHe. Ecnv npsmMble U penyTaLuoHHbIe U3LEPXKKN
HapyLleHns MeXAyHapo4HOro npaBa MNepeBeLLMBalOTCA BbITEKAOWUMN U3 3TOM0 BbIr04amu, rocyaapctso
HapyLUWUT 3T HOPMbI NpaBa®.

2 MeTpaxXuuKMil HasblBaa 3TO «MPABOBbLIMW 3MOLMSIMW», UMEIOLLIMMU «MMNepaTUBHO-aTPUBYTUBHBI XapakTep». CM.: Teopus npasa v
rocygapctea B CBSi3W C Teopueli HpaBcTBeHHocTu / MeTpaxuukuid 1. N. Teopusi npasa u 2ocydapcmsa 8 c8A3u ¢ meopuell
HpascmseHHocmu. C.-M6. : NaHb, 2000. C. 121-126.

2L K. bpammMep yKasbIBaeT: «X0Ts JIEranm3auysi NOMOraeT noAgYepkHyTb CTeNeHb CEPbE3HOCTM 1 TOPXKECTBEHHOCTH, C KOTOPOIT CTOPOHA
6epeT Ha cebsa 06a3aTenbCTBO, U3 3TOT0 HE 06sA3aTeslbHO CMeAyeT, YTO BO BCEX MSArKO-MpaBOBbIX HOPMax OTCYTCTBYEeT YyBCTBO
06sa3aTenbLHOCTN (aHrn.: sense of commitment) WA penyTauMOHHbIX NOCNEACTBUIA, €C/IM CTOPOHA PELUMT He BbINOMHATL CBOU
o6sizatenscTBa» (Brummer C. How International Financial Law Works (and How it Doesn’t) /| Georgetown Law Journal. 2011.
Vol. 99. P. 272).

2 ByATO Haxofscb Mof BAWsSHUEM pa6oT J1. MEeTpaxuLKoro 1 ero ncuxosormyeckoii Teopuu npasa, [x. dnauc nuwet: «Mpasosas
HOpMa MOXeT (DYyHKLMOHMPOBATb KaK TakoBasi, TOMbKO €C/IM OHa MNOPOXAAeT YyBCTBO lOpUAMYECKOro obssatenbcTtsa... [1o
NpoLIeCTBUM BPEMEHU HOPMa MOXET MpUoBPecTM Cnoco6HOCTbL reHepypoBaTb YYBCTBO HOPUANYECKOTO 06si3aTenscTBa Win
noTepaTb 3Ty CNOCOBHOCTbL: HanpuMmep, rocyAapcTBa, KoTopble (hOPMasibHO CBSi3aHbl HOPMOM, MOTYT €€ He yBaXaTb WM e NPoCcTo
UrHopMpoBaTb Npu pas3paboTke MPaBOBbIX apryMEeHTOB O CBOEM MOBEAEHUWM WAW MOBeAeHUn Apyrux nuy. MNpu 3TOM cTeneHb, B
KOTOPO/ HOpMa MopoXJaeT 4YyBCTBO HOPUAMYECKOTO 06513aTeflbCTBa, MOXET HaXOAWTbCA NoA, B/USIHUEM HErocyAapCTBEHHbIX
CYyObEKTOB, MOCKOJIbKY OHU KPUTUKYHOT (MK, pexe, XBasIAT) roCcyAapCTBEHHOE MOBEAEHWE UM BbICKA3bIBAKT MHEHUSI HA NMPABOBbIX
n nonutuyeckmx apeHax» (Ellis J. Shades of Grey: Soft Law and the Validity of Public International Law // Leiden Journal of
International Law. 2012. Vol. 25. Ne 2. P. 313-314).

Z  Hanpumep n. 7 Pesomouun Coseta BesonacHocT OOH Ne 1617, npuHsToii CoseTom BesonacHocTv 29 umions 2005 roga, B
KoTopom COBET «HACTOSAATE/IbHO MpPU3bIBAET» BCE TOCYAApCTBa-yYsieHbl cobnogatb PekomeHgaumm OAT®, pe-chakto crtan
06n3bIBatoLLEeli HOPMOIA Ans rocygapcts — vneHoB OOH. 3To NOPOAW/IO HA HUXKHEM 3TaXe PerynsaTopHOi Nupamuasl UMNepaTnBHO
BHeApsieMbIli, paboTatoLLmii B HEMasoli CTeneHn Ha Ny6/IMYHbIA MHTEPEC aHTUOTMbIBOYHBIV KOMM/IaeHC.

24 Lutmar C., Carneiro C. Op. cit.

% Guzman A. Op. cit. P. 24.
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Mpuuem . lyamaH JaeT UHTEPECHOE ABYX3TanHOe MPOYTEHME PEeNnyTaUMOHHOIO MEXaHU3Ma: Ha NePBOM
sTane rocygapctsa BefyT NeperoBopbl 0 CoAepXaHn HOPMbI 1 B3ATUN Ha cebs 0653aTesibCTB; Ha BTOPOM
aTane rocyAapcTtBa pellawT, BbINOHATbL WKW He BbINOAHATL B3ATble Ha Ccebs  MexayHapoaHble
o6si3aTenibcTBa.

To ecTb rocygapcrso, Mo cyTw, ABaXAbl BKNagblBaeTcA B CBOK penyTtaumio. MNepBylo MOLENb MOXHO
Ha3BaTb «XOYeT, HO He MOXEeT» [COOTBETCTBOBaTb]. [1pUOGAN3NTENbHBLIM aHa/IOrOM  pPenyTalMOHHbIX
nocneacTBuin Anst aTOro rocyaapctBa OyaeT NOrpy)XeHWe B «Cepblid cnucok» GATD. Ho aTo nydwe, yem
BOBCe He OpaTb Ha cebs mexayHapogHble 06s3aTefibCTBa, — MOAE/Nlb «HE XOYET U He MOXEeT» (4TO
NMPVMEPHO rPO3nT NonNagaHneM B «4epHbIii CNUCoK» PATO).

Takum 06pa3oM, WHCTPYMEHTapuWii MeXAyHapoAHOro MSrko-npaBoBOr0 PEryiMpoBaHus (OUHaHCOBOrO
pblHKA& OMMPAETCs He Ha PUAMYECKYH, a Ha penyTaLMOHHO-3KOHOMUYECKYH) MOTMBaLMIO, KOTOPYO MOXHO
Ha3BaTb M KBa3WIOPUAMYECKON, a MMEHHO: HAa MEXaHM3Mbl AAB/EHNUS pPbiHKa (aHrN.. market pressure) wam
OaBNeHNs CO CTOPOHbI pPaBHbIX (aHI/.: peer pressure), a Takke Ha «MArkue» CpeacTBa MOHYXAEHUS K
KayeCTBEHHOIN UMMNIEMEHTALUMN MEXAYyHapoAHbIX CTaHAAPTOB: NMPUHLUMN «Ha3BaTb WM MPUCTbIAWTL» (aHr/1.:
name and shame) (O3CP, ®AT®), «cobnogait unm obvAcHAN» (aHrn.: comply/act or explain approach)
(domHaHcoBble opraHbl EC — ESRB, EBA, ESMA, EIOPA).

3. Ponb kopnopaTMBHOrO KoMMnjaeHca B ob6ecriedyeHUn IPAEKTUBHOCTM MexaHM3Ma
MeXAayHapoAHOro qMHaHCOBOro-NpPaBoOBOro perynnpoBaHns

ShhekmusHOCMb MexaHu3mMa MMMNIeMEHTaLMN HOPM MeXAyHapoAHOro (PMHaAHCOBOrO npaea, No MHEHUIO
aBTOpa, onpedensietcsi [ABYMSl OCHOBHbIMWM MWHCTUTYTaMW. Bo-nepBblX, WHCTUTYTOM MOHUMOpPUH2a
UMNJEMEHTAUMM HOPM  MEeX/[yHapo4HOIo MSIrkoro (hMHAHCOBOTO MpaBa B HalUMOHasIbHble MpaBoOBble
cucTtembl. BO-BTOpbIX, MHCTUTYTOM KOPMOPATMBHOIO KOMI/IaeHca B €ro ny6nM4HO-NpaBoBOi (hyHKLMN.
PaccmMoTpuM 3T MHCTUTYThI NoApo6Hee.

3.1. IHCTUTYT MOHUTOPUHTa

B MexayHapoAHOM (PMHAHCOBOM MpaBe C/OXWAAaCb C/IOXKHas CTyrneHyatas CucTeMa MOHWUTOPUHra
UMNAEMEHTAUUN MEXAYHapPOAHbIX MArKO-MpaBoBbIX HOPM B HalLMOHasIbHblE NpPaBoBble CUCTEMbI. MepBbIM
YPOBHEM MOHUTOPUHIA SBMAOTCA MporpaMMmbl  OT caMux cTaHgapT-ceTTepoB (MporpamMmma  OueHKu
poccuiickoro oMHaHcoBOro cektopa (aHrn.: Financial Sector Assessment Program) w cTaHOapTbl U npasuia
ROSC o1 MB®, B3auMHble oueHkn oT AT, RCAP oT ba3enbckoro kommteta no 6aHKOBCKOMY HaA30py U
ap.). Mpu atom nporpammbl MB® MMEKT KOMMO3UTHLIA U HECKO/IbKO HAaACEKTOpPasIbHbIA XapakTep: OHW He
TO/MIbKO OLEHMBAKOT YPOBEHb WMIMJIEMEHTALMN rocydapcTBaMu MONOXEHUA YctaBa MB®, ctaHgapToB M
pekomeHaaumin MB®, HOo n «gomoHuMTOpMBatoT» 12 cdep 3a ctaHgapT-ceTTepamu (nporpamma ROSC) nnbo
Ha/[iCeKTopaslbHO OLEeHMBalOT (MHAHCOBYIO (B Nekcuke MB® — makpodmHaHCOBYO) CTabuibHOCTb
rocygapcts (nporpamma FSAP). Eule Bbile pacnosiokeHbl CTpaHOBble OTYETbl, @ Takke OT4eTbl Mo
CeKTopas/ibHbIM  yA3BUMMOCTAM OT CoBeTa No (PUHAHCOBOW CTabWbHOCTU. BeHYaeT MOHWTOPWHIOBYH
nMpamMuay pesynstupylowmini otyet CoBeTa Mo (PUHAHCOBOW cTabunbHOCTM Ansa «lpynnsl Asaguatn» o
cobniogeHun  rocygapcteamm 5 KnoyeBbIX  cdiep, obecneumBatoMX  [106aslbHYI0  PMHAHCOBYHO
CTabunbHOCTL .

Mpn 3TOM BaXHO OTMETUTb, YTO HE TOMbKO CTaHAAPTbl M PYKOBOACTBA HECYT PErynsiTOPHY Harpysky.
dvcumnnmHmpylowlee BO34ENCTBME Ha rocyAapcTBa OKasblBalOT CaMW MOHWTOPMHIOBbIE MPOrpamMmbl 1
3aBepLUaKLLMe UX OTHETbI C PEKOMEHAAUMNSIMY MO YCTPAHEHWIO BbISIB/IEHHbIX B XO4,€ OLLEHKM HEAOCTATKOB.

Henb3a He o06paTuTb BHMMaHWe Ha MUHYCbl YKa3aHHbIX MEXaHW3MOB  WMMJeMEHTaLUN:
HechopMasIM30BaHHOCTb FOCYAAPCTBEHHON penyTauun; BPEMEHHON nar Mexay OLEHKOW U NocneacTBUsaMY;
HenpeackasyemMoCcTb  [ly6uHbl  peakuuyM  OUEHLUMKA;  KOHKYPEHUWMS  CMNUCKOB/PEATUHIOB/VMHAEKCOB;
nonutTMsauMs  npoueayp W BbIBOGOB  (ECTECTBEHHO  3aMellalolias  HegocTaToK  lopUANYECKOit
dhopmaniMzaumm); CyLLecTBEHHOE BAMSHME 3TUYECKOW COCTaBAsWen B paboTe oueHLMKa Ha pesynsrar
OLEHKMN.

B yacTHOCTM, BaXHbIM BONPOCOM SIBASIETCA HEBHATHAsA dpopmanusaums (obbekTnsaums) penytaymoHHOro
pelitTuHra rocygapcTs. Tak, K. Jllotmap n K. KapHeiipo nuwyT 0 «AMHaAMUYHOCTW» penytauun n ee

% |pid.
27 bonee nofpo6Ho: MoHamopeHKko B. E. KoHUenmyasbHO-npasosbie OCHOBbLI UHMezpayuu 8 deHexHo-kpedumHol cghepe 8 EC u
EASC: ducc.... 0okm. topud. Hayk. MTMIMO, 2021. C. 126-133.
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«CEerMEeHTMPOBAHHOCTU» MO cdlepam. XOTs, Hafgo NpuU3HaTb, UMEET MECTO CTUXUIAHO MposiBAsowas cebs
TEHAEHUMS K UHTErprpOBaHHOCTM rOCYAAPCTBEHHON penyTauun B ddnHaHCoBOl cdpepe (cnucku GAT® kak
«TOYKa BXO4a» B penyTaumio rocyAapcTaa).

CerogHs aTa npo6siemMa 0CoGeEHHO 3aMeTHa NPV HACTPOKKE MHCTPYMEHTaPUSI CaHKLIMOHHOMO KOMMaeHca
1 OBepKoMMIaeHca — BuUfa KOMM/AeHca, UMEIOLLEr0 Lefbio A4S KOMNaHWM He nognacTb Nog, BTOPUYHble
CaHKLUMW BCNeACTBME KOMMYHMKALMW C NOACAHKLMOHHBIMU rocyaapcTBaMu 1 nnLamm.

3.2. IHCTUTYT KOPNOpPaTUBHOIO KOMMNIaeHca 1 ero ny6nYHo-npaBoBas OyHKLUUS

Mocne mupoBoro thmHaHcoBoro kpusnca 2007—2009 rogoB 0603HAYMIUCH ABYXC/IOAHOCTb U ABYXOMOPHOCTb
MEXAYHapoAHOro (hMHaHCOBOro peryimpoBaHust. HbIMu cnoBamu, NpULLIO KOMNEKTUBHOE 0CO3HaHMe Toro,
4YTo wuaeHTUdMKaUMa PUCKOB U 3eKTMBHOE ynpaBfeHue UMW BO3MOXHO TOJSIbKO: &) Mpu TEeCHOM
B3aVMOAENCTBMN NYy6/IMYHOIO M KOPMOPATMBHOIO YMNpaB/ieHus (3T0 MOXHO MMEHOBATb «PErysisiTOpHbIM
rocy/1apCTBEHHO-YaCTHbIM MAapPTHEPCTBOM»); 6) MNpuM TECHOM MepensieTeEHMN MpPaBOBbIX W 3TUYECKUX
PErynsATUBHbIX HavaJT.

B cnyyae c kopnopaTtvBHbIM KOMMIAEHCOM Mbl UMEEM [feflo C onybnnunmBaHvem 4acTHOMNPaBOBOWN MO
cBoeil npupoge yHKUMW: TOCYyAapCTBO TPAHC/IMPYET YAaCTHOMY CEKTOpY MMMepatuB O TOM, YTO YacCTHbINA
CeKTop SBNSAETCA HeOobXOOUMbIM MEPBbIM PYyOGEXOM Ha MNyTW NPOTUMBOLENCTBUSA pPUCKAM 3KOHOMUYECKOL
[eaTenbHOCTU.

B KoHTekcTe mMexaHu3Ma NpaBOBOro perynupoBaHus, nybnnyHas muccus komniaeHca — obecnedeHne
COOTBETCTBMSA MpaBuiam, He A0X0As, N0 BO3MOXHOCTW, A0 (haky/NbTaTyBHON CTaauv npaBonprMeHeHus. B
C/lydae KoprnopaTuMBHOWN KoMnaaeHCc-RYHKLMMN MOXHO FOBOPUTL O KOMNEKTUBHOMN peasiu3ayuu CounasbHbIX (B
TOM 4nc/ie NPaBOBbIX) HOPM B HEMOCPEACTBEHHOW AEATENBLHOCTM KOpnopaLmu.

B Tex ob6nactax MexAyHapo4HOro  peryiMpoBaHus, [Ae MNpaBONPUMEHEHME  HEeAOCTaTO4YHO
dopmanmsosaHo (Hanpumep, B MexAyHapo4HOM (IMHAHCOBOM npase MO CpaBHeHWO C 6onee
0AMLMANN3MPOBAaHHBIMI MPABOMNOPSiAKAMU, HanpuMep, TOProBbIM*®), Ha KOMMJaeHc Bo3faraeTcs 3ajava
KOMMEeHCUpoBaTb HEO0CTaTOYHOCTb pUANYeckoi copManusaunyi nNpaBwul Y CHMKEHHYIO PO/ib CyfebHoro
NpaBoNprYMEHEHNs B MeXaH13Me NPaBOBOro PerympoBaHmsi®.

Mocemy MMEITCSA OCHOBaHUSA BK/OYaTb KOPNOPATUBHLIA KOMMAEHC B 3TOM €ro Mnoctacu B CTPYKTYpY
MexaHn3mMa MeXxayHapoaHOro (PMHaHCOBO-NPaBOBOro PErynnpoBaHus.

[anee Heo6GX0AMMO OTMETUTb, YUTO HOPMbI MEXAYHAPOAHOro npaBa «CryCcKatTCA» Ha YPOBEHb YACTHOrO
cektopa 08yMs rymsiMu: BEpPTUKaNbHO (Yepe3 MexXaHusM MMMIEMEHTaUMM B HalMOHa/IbHYI0 NpPaBOBYIO
CUCTEMY) ¥ TOPU30OHTANBHO (Yepes MPSIMyt0 KOMM/IAeHC-CBSA3b MeXAy Y4acTHUKaMU pbiHKa).

Mepsbili nymb (0nocpedosaHHO20 KOMMJAEHCA) CUMYNUPYET TPaAULMOHHbLIA ANS MeXAyHapoaHOoro
npasa MexaHu3M UMMIeMeHTauMn HOpM TBEPAOro Npasa B HaLMOHaIbHYO NPaBoBYO cUCTEMY. 34eCh TOXe
MMeeT MeCTO HeKas pasBu/iKa: Mexgy TUMUYHOW MMMNIEMeHTaumneil HopM MeXayHapoaHoro hMHaHCOBOIO
npaBa 4epe3 3aKoHOAATeNbCTBO (K/1accuueckuii BapuaHT) U cneumdunyHoli umnaeMeHTauuen vepes
npaBoBble (B POCCUINCKOM MCMOSTHEHUN — 3a4aCTyl0 U HEHOPMATMBHbIE) aKTbl LLEHTPasIbHOTo 6aHka (4To eLe
pa3 nog4yepkusaeT 0cobyl0 posib LEHTPasibHbIX 6aHKOB B (DOPMMPOBAHUM W TPAHCAAUUUA MEXAYHAapOAHOW
perynaTopukm).

Mpwn 3TOM rocyaapcTBO MPUHYXOaem WV MoHyxoaem CyObeKTOB YaCTHOro CEKTOpa MMETb COOCTBEHHbIE
KOMM/laeHc-cUcTeMbl (MopoXaasa umrepamusHbIli KOMM/IaeHC-0TBET OT YacTHOro cektopa). B kauectse
BMAOB TakOro MMMNEPaTMBHOIO KOMM/IAEHCA MOXHO Ha3BaTb CUCTEMbl YNPaBAeHWs pPUCKaMK, KOTopble
YYaCTHUKN  (PUHAHCOBOTO pblHKA [AO/MKHbI  UMETb A1 BbIMNOMHEHWUS NpyAeHUMasibHbIX (TO  ecTb
OpPMEHTMPOBAaHHbIX Ha (PMHAHCOBYHO YCTONUYMBOCTL) TpeboBaHuii perynstopa. 3T0 COGCTBEHHO GaHKOBCKWA,
CTpaxoBoii, (hOHAOBLIN 1 T. N. KOMMIAEHC.

2 CM. nopo6HEe 0 COOTHOLLIEHUN MEXAYHAPOAHOro (PHAHCOBOrO 1 TOProBoro npasonopsakos: Shaffer G., Weibel M. The Rise and
Fall of Trade and Monetary Legal Orders: From the Interwar Period to Today’s Global Imbalances /I Contractual Knowledge: One
Hundred Years of Legal Experimentation / ed. by G. Mallard, J. Sgard. New York : Cambridge University Press, 2016. P. 289-323.
URL: https://ssrn.com/abstract=2781259 (pata o6pauwenusi: 21.09.2023); Thorstensen V., Ramos D., Muller C. The 'missing link’
between the WTO and the IMF. Journal of International Economic Law. 2013. Vol. 16. Ne 2. P. 353-381; Gadbaw R. M. Systemic
Regulation of Global trade and Finance: A Tale of Two Systems [/ Journal of International Economic Law. 2010. Vol. 13. Ne 3.
P. 551-574.

2 O npo6nematuke LpUAMLMAIN3ALNN MEXAYHAPOLHOTO NPABOCO3HAHUS U CMOPHOI «LIEHTPA/IbHOCTU» CyAe6HOro NpaBonpyMeHEHUs
B [IOKTpUHE MexzayHapogHoro npasa cM: Zarbiyev F. On the Judge Centredness of the International Legal Self [/ European Journal
of International Law. 2021. Vol. 32. Ne 4. P. 1139-1166; d'Aspremont J. If International Judges Say So, It Must Be True: Empiricism
or Fetishism? [ ESIL Reflections. 2015. Vol 4. Ne 9. URL: https://ssrn.com/abstract=2696721 (gata o6patyeHus: 21.09.2023).
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Cpeamn Kpocc-CeKTopa/ibHbIX BUAOB KOMMAaeHca K TakuM MMMAEepaTuBHbIM BUAAM MOXHO OTHECTW,
6e3yCNoBHO, «aHTUOTMbIBOYHbI KOMMIaeHe». MeTogosornsa B3auMHbIX OuLeHOK DAT®, paBHO Kak W
WHCTUTYT KOHCY/bTauuii ¢ YacTHbIM cekTopoM y GAT® u PIrTd, Haubonee SApKO AEMOHCTPUPYIOT, Kakum
06pa3oM 4YacTHbli CEKTOP BOB/IEKAETCA B HALMOHa/IbHYIO OLEHKY PWUCKOB W KakoB BKIaj CyObeKToB
NepB1YHOro (hHAHCOBOIO MOHUTOPUHIA B 0OLLYIO OLIEHKY HaLMOHauIbHOW cuctembl MNOO/DT.

MexaHu3M  MOHY)XXOeHUSI K  Ha/lMuuio  ONpPeAenieHHONn  KOMMAaeHC-PyHKUMM  MOXET  ObiTb
MPOMNIIOCTPMPOBAH Ha MpYMepe aHTMMOHOMNOMBHOIO KOMMIAeHca, Korga Perynstopbl 3a4acTylo BKOYaOT
hakT Ha/mMuus y opraHM3auun Takoro KOMMJaeHca B CBOKW CUCTEMY PUCK-OPUEHTMPOBAHHOIMO U
MponopLUMOHaNbLHOTO HaA30pa, paccMaTpuBasi €ro Kak hakTop, CnoCOOCTBYOLUMIA CMSATYEHUI0 HAA30PHOTO
[JaBneHus (B BUAE NPOBEPOK, OTYETHOCTU, CaHKLIWI).

Bropoit nyTb — nymb npsMol KOMI/IaeHC-CBSI3U — CBS3aH C BO3POCLUEN posiblo CyObeKTOB YacTHOro
cekTopa B MWPOBOW 3KOHOMWMKE U BbIpaXXaeTcs B FOpM3OHTasIbHON (6e3 nocpegHuyecTBa rocyaapcTs)
«KOMIM/1aEHMHOCMU»  AaHHbIX CYyObEeKTOB HOpMaM MeXAyHapoAHOro npaBa W HaAHaUMOHasIbHOW
6usHec-aTuku. Mpu B3aUMOAENCTBNM Npexae BCEro KPYNHbIX CyGbEKTOB YAaCTHOrO CeKTopa Ha BTOpPO nnaH
OTXOAUT BOMPOC, HACKOSIbKO FOCYAapCTBO Pe3neHTCTBa Takoro Cybbekta UMMIEMEHTUPOBASIO NOMTOXKEHNS
MeXAyHapoAHOro ctaHfjapTa B HaluOHa/bHY0 NpaBoBYyl cucTeMy. PenyTauus x03aicTByloLero cybbekta
chopMmpyeTcs BO MHOMOM 3a CYET ero A06pOBOMbLHOTO [EeK1apupoBaHUsi KOHTpareHTy diakta Takoro
cootBeTcTBMS®. KOMMnaeHc-3anpoc cCO CTOPOHbI pbiHKA YOB/IETBOPSIETCS KOMIM/IAEHC-OTBETOM TEX €ro
YYaCTHMKOB, KOTOpble TFOTOBbl CAenaTb BKMa4 B CBOKW pPEMyTaUMOHHYH, a 3HauuT, U PbIHOYHYHO
KanuTanunsaumio.

MOXHO npeanonoXnTb, YTO CTPAHOBOW penyTauvOHHbLIA MNOTOMOK, MOA KOTOPbIM CyLLECTBYIOT BCe
9KOHOMUYECKMEe areHTbl B 3TOM rocygapcTBe, BO MHOIOM 3acTaB/isieT nociefHuX, BO-NepBblX, OCO3HaHHO
Jenatb BKIa4 B WHTErpasibHyl OLEHKY PWCKOB Ha YPOBHE rocygapcTtBa W, BO-BTOPbIX, aKTVBHO
dopmupoBaTb  CBOW  penyTauuoOHHbLIA  KanuTasl B NPAMbIX  KOMMIAEHC-CBA3AX C  MHOCTPaHHbIMU
KOHTpareHTamu.

3aknuyeHue

CoBpemMeHHOE MexXayHapogHoe (hrMHaHCOBOE MpaBO XapakTepusyeTcs psgoM ocobeHHocTel. K Hum

OTHOCATCS:

— SIPKO BblpaXXEHHOE B3aUMOAECTBME 3KOHOMMKM U NpaBa Ha 6a3e pUCK-OpMEHTUPOBAHHOMO MOAX0Aa U
KOHLIenTa NponopLMoHanbHOro perysinpoBaHus;

— MOCTKPU3UCHO 00603HaAYMBLUMECH «ABYX3TaXHOCTb» (MyOGNNYHbIA W KOPNOpaTWBHbLIA YPOBHU) U
«[IByXONMOPHOCTb» (NpaBoBasi U aTuyeckast KOMNOHEHTbI) peryiMpoBaHns (OUHaAHCOBOIO PbIHKA,;

—  KpPOCC-CEKTOPasIbHOCTb  MEXAYHapOoAHOro  (DMHAHCOBOMO  perynnMpoBaHus M KOPMNOpaTuBHOIO
KOMI/1aeHca;

—  KOHBepreHuus nyo6/MYHbIX M YacTHbIX Hadan B ynpasfeHun (perynstopHoe rocygapCTBeHHO-4acTHOe
napTHepCTBO);

—  YHUK&TbHOCTb MHCTUTYLMOHA/IbHO-PErYNATOPHON CTPYKTYPbl MEXAYyHapoAHOro (PUHAHCOBOro npasa
(cTaHpapT-CceTTEpPDI, MSATKOE Npaeo).

YKa3aHHble  OCOOGEHHOCTU  MNPeabsaBnsalnT  ocobble  TpeboBaHMSA K COAepXaHuio  MexaHu3ma

h1HaHCOBO-MNPaBOBOro perynupoBaHus (ero perynaTopHomy, WHCTUTYLMOHAIbHOMY "

npaBonNpuMeEHNTENIbHOMY  3rieMeHTaM). B kauecTBe BaxHOro aktopa, BAUAKOWEro Ha CTeneHb

3(PPEKTUBHOCTN  MEXAYHAPOAHO-NPaBOBOr0  PEry/IMpoBaHnss  (OMHAHCOBLIX OTHOLLEHWIA, BbICTyNaeT

KOpnopaTuBHbIA KoMniaeHc. MNocnegHnii OyHKUMOHNPYET U B CBOMX COBCTBEHHbIX YaCTHbIX, U B NyGNYHbIX

NHTepecax, Aenas CywecTBEeHHbI BKNag B penytauuio rocygapctsa no SIMHAM BeAyLMX MeXAYHapOaHbIX

(hMHaHCOBbIX PEryNaTopoB. Takas OueHKa penyTauny 06beKTUBUPYETCS B PasHOro poga Cnmnckax, pentuHrax

N MHAEeKcax M OKasbiBaeT B YCNOBMAX Nobasm3aumy pellarollee 3HadyeHue gis npusHaHus rocygapcrea

MOJTHOLLEHHbIM Y4ACTHUKOM MUPOBOW CUCTEMbI pa3feneHns Tpyaa.

%0 B kayecTBe MPUMEPOB MOXHO MPUBECTU AOGPOBOSILbHYIO (MPSIMYH) KOMM/TAEHTHOCTb 3KCMOPTHBIX KPEAWUTHBIX areHTCTB MOSTOKEHUAM

LO3K O3CP nnun 6aHkoB — TpeboBaHuam FATCA.
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Abstract

The purpose of the article is to reconsider the traditional structure of international legal regulation mechanism in a specific area of social
relations. In this regard, the author substantiates the peculiarity of the element set of mechanism of international financial and legal
regulation (hereinafter — MIFLR), inter alia defines the role of corporate compliance in the MIFLR. The author assumes that the peculiar
character of the object of regulation (financial relations) determines the design of the sources of their regulation. For its part, such
peculiarity imposes special requirements on the effectiveness of implementing mechanisms of these sources of regulation in national
legal systems. In this regard, the author states that corporate compliance is a necessary element of the mechanism of international legal
regulation of financial relations. In the paper the systematic approach and a formal legal method along with a functional method are
employed. It is concluded that corporate compliance acts as an important factor that influences the effectiveness of international legal
regulation of financial relations. Corporate compliance functions both in its own private interest as well as in public interests, making a
significant contribution to a state’s assessment by the international financial regulators. This assessment has reputational value, being
objectified in various lists, ratings and indices, and is crucial in the context of globalization for a state to be recognized as a full-fledged
participant in the international division of labor. The work contributes to the study of the problems of international normativity, the sources
of international financial law, the mechanism of implementation of international financial law in national legal systems.
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NCNONHEHUE AKTOB CYAA EBPA3UIACKOIO 3KOHOMUYECKOIO COHO3A:
OB30P MEPBbIX MPOBJIEM 1 MYTEN X PELLEHNA
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AHHOTaUuA

Cyn EBpasniickoro 3KOHOMMYECKOrO COH3a — akKTUBHbIA U BOCTPEBOBaHHbI MexayHapoaHbllii CyAebHblii opraH, pabota KoToporo
HaueneHa Ha obecneyeHne eAMHOOOPA3HOrO0 NPUMEHeHUs npaBa EBpa3niiCKOro 3KOHOMMYECKOTO COoK3a — MWHTerpauyoHHOro
o6beanHenuns Poccun, Benapycu, Kasaxctana, KelprbisctaHa v ApmeHun B cpepe aKOHOMUKW. 0 CyLlecTBy paccmaTpuBaembix Aen u B
pamMkax cBoeli KOMMETEHLMN JaHHbI Cyae6HbI opraH Bnpase BbIHOCUTL ABa BUAA CYAEeOHbIX aKTOB — KOHCY/IbTaTUBHbIE 3aK/IUEHNS U
peLleHnss — KOTOpble WCMOSHAITCA C Pa3Hol CTeneHbio YCNewHOCTU. Tak, eCin peKOMeHAaTesbHble KOHCY/IbTaTUBHbIE 3aK/oHeHNs
BOCMPUHUMAIOTCH aKTopamy WHTerpauumM W, Kak Npaswio, WCMOMHAKTCA, TO C 06s3aTe/lbHbIMU pEeLleHusaMU CUTyauus He CTOMb
GnaronpuaTHas, MOCKOMbKY [eWCTBYIOLee HOPMaTMBHOE perysiupoBaHue npefycMartpuBaeT CyLLECTBEHHYIO CTereHb AUCKpeLun
CrnopsLWyXx CTOPOH B 3TOM Bonpoce. B HacTosleli cTaTbe aBTOPOM BbISABMAATCSA NPO6/eMbl, BO3HUKaBLUVE B KOHTEKCTE WUCMOMHEeHUs
peweHnin Cyaa: B 4aCTHOCTU, pacCMOTpeHa akTyasibHas npaktuka Cyaa no genam, B KOTOpbIX 3asBUTENAMM BbICTYNuAM paboTaoLime B
cdhepe yrosibHOM NPOMbILLNIEHHOCTY POCCUIACKME KOMMNaHWUU, a Takke KOMNaHuy, NpuB/ieYeHHble K OTBETCTBEHHOCTM 3a Npeanonaraemoe
HapyLLueHne aHTMMOHOMobHOro npasa Coto3a. CTaTbs CofepXMT 0630p NpPaBOBbIX MO3WLMIA KOHCTUTYLMOHHOMO U BepxosHoro Cyga
Poccuiickoii ®eaepauum no Bonpocy yuyeTa npaktukn Cypa EBpasniickoro 3KOHOMMYECKOro coto3a Mpy OTNpaB/eHNM NpaBoCcyaus
HaLMOHasIbHbIMK cyfiaMun. ABTOP KOHCTaTUPYeT: OCHOBbIBasiCb Ha CtartyTte Cyfa, BbiCLUME CyfebHble MHCTaHLUMW UCXOAAT U3 TOTo, YTO
[AeiicTBe npaBOBbIX MO3ULUMIA B NpaBoBOW cucTeMe Poccum He CamMOCTOATENIbHO WM 3aBWCUT OT MCMOMHeHus pelweHns Cypa
EBpasuiickoii 3KOHOMUYeCKoli komuccuell. KpoMe Toro, B cTaTbe paccMmaTpuBaetcs npaktuka KoHCTUTyumoHHoro Cyaa, CnoxuBLuasics
BBMAY 3aKpenneHHoW B KOHCTUTYLMM HEBO3MOXHOCTM Npu3HaHus pelleHunii Cypa B KayecTBe HOBOrO 06CTosTeNnbCTBa AN Lenei
nepecMoTpa BCTYNMBLUMX B CWIy CYAeOHbIX aKTOB HauMOHaslbHbIX CyAOB. ABTOpP MpegsiaraeT BapuaHTbl COBEPLUEHCTBOBaHWSA
ucnonHenns pewennii Cyga, B TOM 4uc/e nyTeM KOMOWHMpOBaHWUA cyfebHbix npoueccoB B Cyfge M HaUMOHasIbHbIX Cyfax,
pechopmMMpoBaHNA  HaUMOHa/IBHOTO MNPOLECCYaslbHOTO 3aKOHOAATeNnbCTBa C LUefbio npuiaHna npaktrke Cyaa cTatyca HOBOMO
obcToATeNnbCTBA ANA Uenei nepecmotpa CyfAebHbIX akToB, BCTYMUBLUMX B 3aKOHHYI CW/Y, CO34aHUA MeXaHW3Ma MOHWUTOPWHIa
MCMOMIHEHNSA PeLUeHni i M KOHCYNbTaTUBHbIX 3akiiodeHuii Cyaa, a Tawke YCTaHOB/IEHUS Mep OTBETCTBEHHOCTV MeXAyHapOAHbIX
CryXalmx 3a HeHag/iexallee ncnonHeHne pewennii Cyaa.

KnouyeBble cnoBa

Cyn EA3C, ucnonHeHue peLueHuii, KOHCYNsTaTMBHOE 3ak/oUYeHne, HoBble 06CTOATENLCTBA

Ans untupoBaHuA: Meicnmeckuid M. M. WicnonHenne aktoB Cypa EBpasuiickoro 3KOHOMUYECKOro coto3a: 0630p nepBbix Npobnem u
nyteii nx pewenus // XypHan BLW3 no mexayHapogHomy npasy (HSE University Journal of International Law). 2023. T. 1. Ne 2.
C. 42-53.

https://doi.org/10.17323/jil.2023.18188

BeBepneHue

B KauyecTBe OfHOI0 U3 NPUOPUTETHLIX HaNpas/eHWii AeATeNlbHOCTU KOHUeNumsa BHeLHel nonmtukun Poccum
HasblBaeT MOBbIWEHNE poAn EBpasniickoro 3KOHOMMYECKOro coto3a (maanee — EA3C, Cow3s) Ha
MeXZyHapogaHoi apeHe’. JTa WHTerpauuoHHasi n/owajgka C TeYeHWeM BpemMeHu 6yaeT paclumpsiTbes,
OXBaTblBasi HOBble MNpeaMeTbl BeAeHust? U (BO3MOXHO) OBGLEAMHSI HOBLIX YYacTHWUKOB®, MO3TOMY
paboTtocnoco6HocTb 1 achdekTuBHOCTL Cya EBpasniickoro akoHoMMYeckoro cotosa (ganee — Cyg EA3C,
Cyn) n ero npaktuka O6yoyT npuobperaTb Bce 60nee BaXHOEe 3HavyeHWe [N KU3HEeCNOCOOHOCTM
€Bpa3unNCKON MHTerpauun B LEeIoM.

1 KoHuenuus BHelLHel nonuTukn Poccuiickoli ®eaepaumn (yT8. MpesugeHtom Poccuiickoii deaepauum B.B. MyTuHbiM 31 mapTta 2023
roga). MoanyHkT 4) nyHkTa 19. URL: https://www.mid.ru/ru/detail-material-page/1860586/ (gata obpauieHus: 12.06.2023).

2 PelueHne Bbicluero EBpasuiickoro akoHoOMM4Yeckoro coBeTa oT 11 aekabpsi 2020 roga Ne 12 «O cTpaTernyeckux HanpasieHusix
pa3sutus eBpasuiickoii 3KOHOMUYECKOIA NHTerpauun no 2025 roga». URL:
https: // docs.eaeunion.org/docs/ru-ru/01428320/scd_12012021_12 (gata obpatyeHus: 12.06.2023).

% B CamapkaHde npowynanu eny6uHy uHmeapayuu. Poccusi U Y3bekucmaH uwjym chopmam pacwupeHusi compydHudecmsa |/l
URL: https: // www.kommersant.ru/doc/5705216; Poccusi paccqumsigaem Ha scmyrnjieHue Tadxukucmara B8
EASC /I URL:https://www.vedomosti.ru/politics/articles/2023/06/07/978990-rossiya-rasschitivaet-na-vstuplenie-tadzhikistana-v-eaes
(nata obpalleHmns: 12.06.2023).
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B 2021 rogy B «MOCKOBCKOM XypHasie MeXAyHapoAHOro npasa» Bblla cTaTbs «/crnosiHeHue peweHul
U KOHcy/lbmamusHbIX 3ak/mrodeHuli Cyda Espasulicko2o 3KOHoMUYecko2o coro3a». CHOKyCMpOBaBLUUCH Ha
TEOPETUKO-NPAKTUYECKMX OCOBEHHOCTAX WCMOMHEeHWs pelweHnii Cyga EASC?, aBTop 3Toro vcc/iefoBaHus
BbISIBW1 [OCTATOMHO ONTUMUCTWMYHYK TeHAeHUMo, cornacHo koTtopoii Cyn EA3C  copelicTBoBan
hOpMUPOBaHUIO OPINio juris rocyaapcTB — vneHoB EADC nyTem BbIHECEHMS KOHCY/bTATMBHbLIX 3aK/THOUEHW,
a rocygapctea 1 EBpasuiickas sKoHOMU4Yeckas komuccus (ganee — EDK) B uenom UCNOAHSAN peLleHus
Cypa.

OpHako c¢ MOMeEHTa ony6/MKoBaHWUA yKa3aHHOI cTaTbM fann O cebe 3HaTb MNepBble C/AOKHOCTU C
ucnosHeHnem aktoB Cyga EA3C kak Ha HagHauMoHa/ibHOM YpPOBHe, Tak U B Poccuiickoii depepaumu.
Mockonbky Hanbosnblas gons o6pauleHuii B Cyd NpUXoguTcsl HA POCCUIACKME KOMMAHUW®, UCMOSTHEHUE
pelweHnii MO genam C yyacTMeM AaHHbIX AWl NO3BOAWIO OMpefenvTb Npobnembl, peLleHne KOTOpbIX
HeobxoAMMO [Ans coxpaHeHus adgpchekTuBHOW paboTbl Cyaa M uHTerpaumm B UenoM. B aToli cBAsm
HacTosLlan cTaTbs NPOAO/MKAET nccrefoBaHe BONpoca 06 UCMOMHEHUN KOHCY/ILTaTMBHbIX 3aK/IHUEHWA 1
pewennii Cyga EA3SC, AeMOHCTpMpYEeT NpPo6/eMHbleE MOMEHTbI HAa MpUMepax POCCUIACKUX 3asBuTenel, a
TaKxe npefsaraet BO3MOXHbIe NyTW UX YCTPAHEHMS.

B pamkax HacTosilel cTaTbW XOTesoCb Obl M36exaTb AeTa/lbHOro 06cCyxaeHus komneteHuun Cypa
EA3CS, nostoMy KpaTko OTMETUM, 4YTO B cuiy nyHkTa 2 Ctartyta Cyaa’ OCHOBHOI Lieflbio AesATeNbHOCTH
JaHHOro cygebHoro opraHa siBfisieTcs obecrnedeHne eguHO06pasHOro npuMeHeHns npasa EASC. CornacHo
nyHkTy 39 Cratyta Cyg no obwemy npaBuy paccMaTpyBaeT Cnopbl MexXay rocygapcrtsaMmv — 4ieHamu
Cotoza, rocygapctBamm — uyneHamu Cotosa n ESK, xossiicTeyowmmm cyobektamm n ESK, a Takke B cuny
nyHkta 46 no 3anpocam rocygapcts — uneHoB Coto3a, opraHoB Colo3a, OO/MKHOCTHbLIX UL U OpraHoB
Coto3a pasbscHseT npaso Cotosa.

[na peanusaummn uenu cBoero (pyHKUMOHMpoBaHUA U komneTeHumn Cya EASC Bnpase BbIHOCUTL [Ba
BMAa cyAebHbIX akTOB MO CyLLECTBY pacCMaTpuBaeMblx fen: obs3aresfibHble peLleHus npu paccMoTpeHun
cnopos (NyHKT 99 CraTtyTa) U pekoMmeHzaTe/lbHble KOHCY/IbTaTUBHbIE 3aK/Il0UeHUs NPy pasbsACHEHUN Npasa
Cot3a (nyHkTbl 46, 98 Crartyta)®. lpn 3TOM OTMETUM, YTO MPOLECChl WCMOMHEHUS PEeLUEeHUA 1
KOHCYNbTaTUBHbLIX 3aknoueHnini Cyga EADC pasnmyatoTcsi Mo CyTU: eCNU pelleHne o6sa3aTesibHo A0/KHO
ObITb MCMOMIHEHO, TO KOHCYNbTATMBHOE 3ak/oveHne Cyga — 3T0 pekomeHAaums, KoTopas He npegnonaraet
06513aT€NbHOI0 UCNOSTHEHNS.

KpaliHe BaxkHO nmogvepkHyTb, 4TO npakTuka Cyga EA3C MOXeT Bfieyb NpaBoBbIe NOCNEACTBUSA HE TOMTbKO
[715 CTOPOH Cropa, HO W A/1s1 HEONPEAENIEHHOTO Kpyra JINL, Ha MeXAyHapoAHOM U HaUMOHa/IbHOM YPOBHSIX®,
NMOCKO/IbKY Ha OCHOBE MPU3HAHHOIO He COOoTBEeTCTBYHOLWMM npaBy Cot3a akta EJK paHee mornm 6bITh
BbIHECEHbI peLLeHNs rocyfapCTBeHHbLIX OpraHoB (B TOM uncne cyfaebHblx). Kpome Toro, npasoBble No3vuun
Cyza MoryT 6bITb UCMOMb30BaHbl MPU pa3peLleHnn pas/IMyHbIX CNOPHbLIX CUTYaLUiA, a Takke yCTaHaB/IMBaKOT
OCHOBoOMo/IaraoLLye napaMmeTpbl eBpa3niickoli MHTerpaumm B Lenom™.

1. icnonHeHne KOHCyNbTaTUBHbIX 3aktodeHnii Cyga EASC: «nonet HopMasibHbIn»

BocTpe6oBaHHOCTb KOHCY/ILTATMBHOM HOpUCAMKLMK, B cuny KoTopoi Cyg EASC pasbscHsAeT npaso Cowo3a,
MOCTOSIHHO MPOSIBAsieTCs Ha npakTuke™. MocyaapcTBa — uneHbl Coto3a n ESK oxoTHo o6pautatotcs B Cya
EASC 3a pasbsCHeHMeM, a TaKke akTVBHO WCMNOMNb3YT KOHCY/bTATUBHbIE 3aK/lO4YEeHUs B CBOEl

4 Mbicnueckuii M. 1. McrnonHeHue peweHull U KOHCY/bmamusHbiX 3ak/oyeHuli Cyda EBpasulickozo 3KOHOMUYECKO20
coro3a // MOCKOBCKMIA XXypHan MexayHapogHoro npasa. 2021. Ne 3. C. 78-97.

5 Cratuctnyeckue faHHble 0 geatenbHocTu Cyaa EBpasmniickoro 3KOHOMUYECKOTO Cok3a Mo COCTOSIHUI Ha 23 aekabps 2022 ropa.
C. 3. URL: https://courteurasian.org/upload/iblock/999/bxxfOh6ddpkjal3u0k40i3xjdj1frns3/Ctatnctnka%20n0%20cocTosiHnio%20Ha
(nata obpateHus: 12 nioHs 2023 roga).

5 [bsiueHko E. B. SHTUH K. B. KomnemeHyusi Cyda Espa3ulickoeo 3KOHOMUYECKO20 COoto3a: Muchbl U peasibHoCmb [/ MexayHapoaHoe
npasocygue. 2017. Ne 3 (23). C. 76-95.

7 CratyT Cyaa EBpasuiickoro 9KOHOMWUYECKOro coto3a (npunoxeHune Ne 2 K [oroBopy o EBpaswiickoM SKOHOMUYECKOM Colo3e OT
29 mas 2014 roga) // URL: https://courteurasian.org/upload/iblock/b30/2%20CTaty1%20Cyaa.pdf (aata obpalueHuns: 12.06.2023).

8 Hewaraesa T. H.Csbiwams xu3sHb: Oelicmsue akmos MexOyHapoOHO20 cyda B8 HaYUOHa/bHbIX [pasosbix cucmemax I/
MexayHapogHoe npasocygue. 2018. Ne 1 (25). C. 59-65.

®  ToncTbix B. /1. Mpakmuka Cyda EASC |/ Cypa EBpA33C: npo6neMbl NpaBoNprMEHeHUst U HekoTopble utoru // MexayHapoaHoe
npasocygue. 2016. Ne 4 (20). C. 124-126.

1 Hewartaesa T. H. Cyd EBpa3ulicko2o 9KOHOMUYECKO20 COr3a: om npagosoli nosuyuu k delicmsyrowemy npasy /| MexayHapogHoe
npasocyaue. 2017. Ne 2. C. 64-79.

% Kagblwesa O. B. Posb KOHCY/IbMamusHbIX 3ak/oueHull 8 MexoyHapoOHOM npasocyduu u 8 npakmuke Cyda EA3C // Mpaso.
XKypHan Bbiclueii Wwkonbl 3koHoMukmn. 2022. T. 15. Ne 1. C. 223-227.

43


https://courteurasian.org/upload/iblock/b30/2%20%D0%A1%D1%82%D0%B0%D1%82%D1%83%D1%82%20%D0%A1%D1%83%D0%B4%D0%B0.pdf
https://courteurasian.org/upload/iblock/999/bxxf0h6ddpkja13u0k40i3xjdj1frns3/%D0%A1%D1%82%D0%B0%D1%82%D0%B8%D1%81%D1%82%D0%B8%D0%BA%D0%B0%20%D0%BF%D0%BE%20%D1%81%D0%BE%D1%81%D1%82%D0%BE%D1%8F%D0%BD%D0%B8%D1%8E%20%D0%BD%D0%B0%2023.12.22.pdf

JeatenbHocTW. CTaTUCTMKA NOKa3bIBAET, YTO NOpALKa YeTBEPTU BCeX Aen OblN0 nepefaHo Ha paccMoTpeHne
Cyna EASC MMeHHO B pamKax KOHCY/NsTaTMBHOW npoueaypbit?.

Bnarogaps KOHCynsTaTvBHOM KoMneTeHuun pab6ota Cypa EA3C oxBaTbiBaeT kpaliHe LUMPOKWI CnekTp
BOMPOCOB: TOCYAPCTBEHHble (MyHUUMNabHbIE) 3aKynku'®, MapkupoBKy TOBapoB, perynupoBaHue
B3MMaHNSA KOCBEHHbIX HA/IOrOB'™, cTaTyc MexayHapoaHbix chayxawmx Cotosa'® u  gp. Mogo6Hoe
pasHoobpasve HanpasfeHuit AeaTenbHoCTU 3dhdEKTUBHO onpoBepraeT Te3uc'’ o ToM, UTO eBpasuiickas
MHTEerpaums KkacaeTcs UCK/TIUNTEIbHO BONPOCOB TAMOXEHHOIO Pery/impoBaHns.

PagyeT n TO, 4TO YCTaHOBMEHHbI B CTraTryTe peKkOMeHAATe bHbIi XapakTep KOHCYNbTaTUBHOIO
3aK/II0YEHNS HE CKasblBAETCA HEeratMBHO Ha €ero WCNosHeHuW: rocygapcrea u E3K npucnywwusatotcs K
npaBoBbIM no3uumsim Cypa. Tak, Poccuiickas ®epepauusi onepatMBHO MCMosHMAA KOHCy/nbTaTMBHOE
3akntoueHne Cypa EASC oT 22 HosiGps 2022 roga® no Bonpocy 06ecneyeHust yyacTusl XO3SMCTBYHLLMX
Cy6BEKTOB B NpoLeaype rocyapCTBEHHbIX 3aKynoK U Ucrnpasuia CBoe HauMOHa/IbHOe 3aKOHO4ATEeNNbCTBO B
COOTBETCTBMM C NPaBOBOI nosuuuei Cyga. NMoMMMO 3TOro, OTCYTCTBYHOT SIBHble nepeceveHns (KOHpANKTbI)
MEeXAy HauMOHa/IbHbIMW aHTMMOHOMOMbHLIMU OpraHamn u EBpasniickoli 9KOHOMMUYECKO KomMuccuei
(nanee — E3K, Komwccus)®. FocygapctBa — uneHbl Colo3a corflacuimnch ¢ npasoBoii nosvumeit Cypa
EASC no Bonpocy O HEBO3MOXHOCTWU MNPUMEHEHWUS NMEHCUOHHOIO 3aKoHoAaTefIbCTBa K MeXAyHapoLHbIM
cnyxawmm EASC ¢ o6partHoit cuoit®® M He BO3paxalT OTHOCUTE/IbHO TOMKOBAHUSI  MOHATUA
«MeXAyHapoHbIi cnyxawuii», gaHHoro Cyaom2,

Mcxoas 13 3Toro MOXHO KOHCTaTMpOoBaThb YCNELHOCTb (PYHKLMOHMPOBAHUS KOHCYNbTATUBHON NpoLeaypbl
Ha HavyanbHOM 3Tane paboTtbl Cyaa EA3C. M3 aToro Takke cnepyet, YTO KOHCYy/bTaTMBHaA npoueaypa
MOXET W [0/DKHA CTaTb CBOEro poja ApaiBepoM, OCHOBHbIM NPOLECCYasIbHbIM MEXaHW3MOM BOB/IEYEHHOCTU
Cyna B COBEpLUEHCTBOBaHME MPaBOBOr0 PEerynMpoBaHUs B XO4e €Bpasuiickoi mHTerpauun. B Gyayuiem
cnefyeT aKkTMBHee WMCMoMb3oBaTb M pasBuBaTb AaHHy KomneTteHumto Cypa EASC, nockonbkKy ovyeBugHa
BOCTPEOOBAHHOCTb WHCTUTYTA KOHCY/ILTATVBHOIO 3akiuveHus. [daHHbIi MHCTUTYT He 06A3blIBaeT, HO
nomoraeT rocygapcteam — uneHam Cots3a n E3K B thopmupoBaHun opinio juris, T0 eCTb CTUMyNupyet
BOCMNPUSATUE KOHKPETHOM Hopmbl npaBa Cow3a B npoyteHun Cypa. B wutore 310 cnoco6cTsByeT
BOCMNPOM3BEAEHMNIO NPaBoBO Nosnuny Cyaa B akTax rocyapCcrB-y/IeHOB, a Takke Npu BHECEHUN N3MEHEHWI
B akTbl Coto3a®. CnefoBaTesibHO, ecnu rocyfapctea — 4ieHbl Cot3a CTo/b MO3UTVBHO BOCMPUHUMAKOT
pekomeHaatenbHble akTbl Cyga EA3C, cregyeT pacCMOTPETb Pa3BUTUE KOHCY/ILTATUBHOW KOMMETEHLUU
BN/1I0Tb A0 BK/IHOUYEHUS GO/bLUENO YMCAa roCcyAapCTBEHHbIX OPraHoB, YNOHOMOYEHHbIX Ha o6palleHre B Cyg,

12 CratucTnuyeckne aaHHble 0 aesTensHocTy Cyaa EBpasmiickoro 3KOHOMUYECKOTO COk3a Mo COCTOSIHMI0 Ha 23 aekabpa 2022 roaa.
C. 1. URL: https://courteurasian.org/upload/iblock/999/bxxfOh6ddpkjal3u0k40i3xjdj1frns3/CtaTtnctnka%20n0%20cocTonHno%20Ha
(mata o6palyeHmns: 12.06.2023).

13 KoHcynbTaTuBHOe 3aknioueHne Bonbluoii konnern Cyaa EBpasniickoro sKOHOMUYECKOro coko3a oT 22 Hosiopsi 2022 roga. URL:
https://courteurasian.org/upload/iblock/462/0h0u020gqdig31g37lhgnar5c0zqk9ja/KoHcynbraTnBHoe%203akoueHne%2001%2022.1
1.9%202022.pdf (gata obpaieHns: 12.06.2023).

14 KoHcynbTaTmeBHoe 3aknoueHne Bonbuioii konnermn Cyga EBpasuiickoro akoHomudeckoro coto3a ot 30 mas 2023 roga. URL:
https://courteurasian.org/upload/iblock/6fe/r3zckzo56aimpagfphw74sieow0zdty9/KoHcynstatnBHoe%203aknio4eHne%2001%2030.0
5.2023.pdf (gata obpaweHus: 12.06.2023).

15 KoHcynbTaTvBHOe 3ak/iodeHne Bonbluoii konnern Cyaa EBpasuiickoro sKOHOMMYECKOro coto3a oT 12 okTabpsa 2022 roga. URL:
https://courteurasian.org/upload/iblock/2f2/zgxf3dtge06x8b82inr6112135wlg5i5/K3_12%2010%202022.pdf (nara obpateHuns:
12.06.2023).

16 KoHcynbTaTMBHoe 3ak/oueHne Bonbuioii konnerm Cyaa EBpasuniickoro aKOHOMUYECKOro coto3a oT 21 mapra 2022 roga. URL:
https://courteurasian.org/upload/iblock/dbe/MuHI0cT%20PK%20(cnyxatme)%20-%20KoHcynstatnsHoe%203aknioueHn%2021.03.2
022.pdf (gata obpaweHus: 12.06.2023).

17" Cm., Hanpumep, BbiCTynnieHve B. /1. ToNcTbiX B Xogae MepBoro LieHTpasibHO-A3MaTCKOro MexXayHapoAHo-NpaBoBoro goopyma. URL:
https://www.youtube.com/watch?v=eTVFabqHRKQ&t=17095s (aata obpalieHns: 12.06.2023).

18 MocTtaHoBneHue Mpasutensctea Poccuiickoit eaepaumu oT 10 anpensi 2023 Ne 579 «O6 0cO6EHHOCTSX NopsAKa NpeaocTaBneHus
obecneyeHns 3asiBOK Ha ydyacTvme B 3akKynkax TOBapoB, paboT, ycnyr gns obecrnevyeHus rocyfapCrBeHHbIX WA MyHULMNaIbHbIX
HYX[, yyacTHUKaMmn Taknx 3aKynok, ABNSAOLWMUMUCA VNHOCTPaHHbIMU nnuamms. URL:
http://publication.pravo.gov.ru/Document/View/0001202304110016 (gata obpauleHns: 12.06.2023).

19 KoHcynbTaTvBHOe 3ak/todeHne Bonbluoii konnern Cyaa EBpasuiickoro sKOHOMMYECKOro coto3a oT 22 Hosiops 2022 roga. URL:
https://courteurasian.org/upload/iblock/462/0h0u020gqdig31g37Ihgnar5c0zgk9ja/KoHcynstatnsHoe%203aknioueHne%2001%2022.1
1.%202022.pdf (gata obpauyeHus: 12.06.2023).

20 KoHcynbTaTBHOE 3ak/todeHne Bonbluoii konnern Cyaa EBpasumiickoro SKOHOMMUYECKOro cotosa oT 18 mioHa 2019 roga. URL:
https://courteurasian.org/upload/iblock/323/3_18.06.2019%20-%20K3.pdf (gara obpatieHus: 12.06.2023).

21 MpOTOKON O BHECEHUN M3MEHEHWI B [1oroBop 0 EBPa3uniickom 3KOHOMMYECKOM coto3e oT 29 Masa 2014 roga B 4aCTy NMEHCUOHHOTO
obecneyeHns AOMKHOCTHBIX MWL, U COTPYAHWMKOB EBpaswuiickoil akoHomuueckoin komuccum n Cyaa EBpasniickoro a3KOHOMUYECKOro
COt03a, ABNALMXCS rpaxaaHamu Poccuiickolt Pepepaumm ot 24 mapta 2023 roaa // goctyn u3 CMNC «KoHcynsTaHT Maoc».

2 KoHcynbTaTMBHOE 3akoveHve Bonbluoii konnermn Cyga EBpasuiickoro sKOHOMUYECKOro cotosa oT 21 mapTa 2022 roga. URL:
https://courteurasian.org/upload/iblock/dbe/MuHi0cT%20PK%20(cnyxawme)%20-%20KoHcynstatnBHoe%203ak104eHrn%2021.03.2
022.pdf (gata o6palieHus: 12.06.2023).

#  Hewaraesa T. H. Cya EASC: ot npaBoBO nosuumm K LelicTBytoLeMy npasy (noknag). URL:
https://courteurasian.org/upload/iblock/614/[oknag.pdf (gata obpaileHuns: 12.06.2023).
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EASC (Hanpumep, depepasibHOW  aHTMMOHOMOMBLHOM  CyXObl, PocnarteHta), 06begnHeHWI
npegnpvHumareneid, a Takke dusnyecknx nuu. OTMETUM, YTO TaKON CLeHapwuii He NoTpebyeT BHeceHus
nameHeHnii B CtatyT Cyga uwnau apyrme MexayHapogHble [0roBOpbl: A0CTAaTOYMHO CKOpPPEKTMPOBATb
HaLMoHaNlbHOE 3aKoHOAATeNbCTBO? UM MPeAoCTaBUTh COOTBETCTBYHOLMM OpraHam W Jivlam npaso
o6pauwatbesa B Cya EASC.

2. NcnonHeHwue pelueHunii Cyga EASC: npo6nembl NpaBoBOro peryimpoBaHms U NpakTUkn

MpakTvka ucnosHeHnus pewexnii Cyga EASC unget no MHOMY CLEHapuio: Mo HaweMy MHeHutio, EQK n
opraHbl B/flAaCTU rocygapctB — u4sieHoB Coko3a [EMOHCTPUPYIOT HE caMblil ApY)XentobHbIi nogxos K
00653aTeNlbHbIM ~ aKTaM  HaJHauMOHa/IbHOTO CyAebHOro opraHa. YKaszaHHOe TMposBNAeTCA Kak Ha
MeXAyHapoaHOM, Tak U Ha HAUWOHaUTbHOM YPOBHE, B HOPMAaXx U Ha MnpakTuke.

Cnegyetr HauaTb C Toro, 4to npefwecTBeHHWK Cyga EASC, Cya EBpasmiickoro 3KOHOMUYECKOrO
coobulectBa (aanee — Cyn EBpA33C), aeicTBoBaBLlMiA ¢ 1 AsHBapsi 2012 roga no 31 aekabps 2014 roaga, B
cuny nyHkTa 1 ctaTtby 25 cBoero CtatyTa?® 6bi/1 BNpaBe npeaycMaTpuBaTb Mepbl /1S UICMOMHEHUS peLLeHWiA.
B HekoTopbIx aenax Cya EBpA33C BOCMOMb30Ba/ICA 3TMM NPaBoOM?®, ogHaKO BMNOCNEACTBUM AaHHbIN NOAX0[,
6bl1 M3MeHeH?’ rocygapcTBamy — uneHamy Colo3a: akTyanbHas pepakuus Cratyta Cyaa gapyet
CNOpSALLMM CTOPOHAM AVNCKPELMIO B BONPOCAaX UCMNOTHEHNS €70 PeLLEHNIA.

Tak, B cuny nyHkta 103 CrtaryTta CTOPOHbI Criopa CaMOCTOSTE/IbHO onpegenstT qopmy M cnocob
ncnosiHeHns pewenns Cyga EA3C 6e3 yuepba nonoxeHnsm nyHkToB 111-113 Ctartyta. OHK, B CBOK
ouepenb, npegycmaTpvBatloT OCOOGEHHOCTM UCMOMHeHUs peweHns Cypna EASC: npusHaHHble He
cooTBeTcTBylOWMMKM npaBy Coto3a pelwleHus E3K npogomkatoT AeicTBoBaTb 4O MOMEHTa WUCMOSHEHWs
peweHnsa Cyaa; no obuemy npasuy pelueHne Cyga EA3C mcnonHaetca B TedyeHne 60 gHeir; Cyg Bnpase
YCTaHOBWUTb WHOI CPOK ANS UCMNOMHeHUs pewenus. CornacHo nyHkTy 112 Cratyta Cyg Bhpase
npuocTaHoBUTL pelueHne Komuccun. MNpu ocnapvBaHnn aeicTBus (6e3nencTems) Kommcecmum gaHHbli opraH
Takke B TedeHue 60 gHel Ao/HKEH UCNOMHUTL pewenne Cyaa (NyHKT 113 CtartyTa).

AHann3 nokasbIBaeT, YTO yKasaHHast KOHCTPYKUMA He CAWLLKOM yaadyHa Nno CBOEW CyTM U COnpshkeHa co
MHOXECTBOM PWCKOB, KOTOPbIE yX€ [alT 3HaTb O cebe Ha npakTuke. Tak, «npourpaslias» B CyaebHOM
npouecce CTOpoHa MOXET nogdarbCs cobnasHy HeLOOPOCOBECTHO MCMO/b30BaTb CBOK AMCKPELUD U TEM
cambIM HapywnTb NyG/IMYHBIA Nopsaok?®. Kpome Toro, CtatyT Cyaa HanpsiMyto He npeycMaTpuBaeT CPOKOB
BCTYMNJIEHUS B CUJ/TY PELLEHNS, KOTOPOe BHOCUT KOPPEKTMBbI B @KT, NPMU3HaHHbIA Cy10M HE COOTBETCTBYHOLLMM
npasy Coto3a. CTaTyT TaKkke He OTBeYaeT Ha BONPOC O MOC/EeACTBUSAX, KOTOPble BrieYveT pelleHne Cyaa ans
NPaBOOTHOLLEHWI, YPeryiMpoBaHHbIX YCMeLWHO 0CNOPEeHHbIM HOPMAaTVBHBLIM NPaBoBbIM akToM E3K, a Takke
He COOEepPXUT efUHOro ctaHAapTa OUeHKW npakTuku Cyaa HauMOoHasIbHbIMWU Cyfamu Npu paspeLueHnun nmMm
KOHKPETHbIX Aer.

BesycnosHo, nyHkT 103 CratyTa npegycmatpvBaeT, 4TO «NpourpaBsLlasi» CTOpOHa BrnpaBe u3bparb
cnocob WCMnoNHeHus pelweHns «6e3 yulepba» MMNepaTnBHbLIM MPEAnUCaHUsaM, WU3NOXEHHbIM B MyHKTax
111-113 CrartyTta. OgHako gaHHas HOpMa BCe e HalefneHa Ha 3almTy nHtepecos Cyaa u eanHoobpasus
€ro MpakTuKW, HO He CMOPSAWUX CTOPOH, YbM MpaBa MOryT ObiTb MOBTOPHO HapylleHbl Komuccunein B xoge
ncnosiHeHns pelwwennii Cyga EA3C. [N KOHTpOnA 3a cTagueil UCnosiHeHns cypebHbIxX peweHnii y Cyaa
eCcTb MNpaBO 3ajeicTBoBaTb UYpe3BblyaliHbli MexaHW3M, OnucaHHbli B nyHkTax 114-115 CratyTta, u
HanpasWTb obpalleHne B Boiclunii EBpasniicknii 3KOHOMUYECKWiA COBET A8 NPUHATUSA Mep MO UCMOSTHEHUIO
peweHna Cyaa, o4HaKO Ha AaHHblli MOMeHT CyA Takum NpaBoM He No/ib30BasICs.

PaccmoTpum npobnemMHyto NpakTuKy ncnosiHeHus (ydeTa) peweHuin Cyga EASC Ha pasHbIX YPOBHSAX:
E3K, KoHcTUTyumMoHHoro n BepxoBHoro Cyaa Poccuiickoii ®eaepauyn.

2 Cwm., Hanpumep, Yka3 [pesugeHta Pecny6nukun KasaxctaH oT 6 mas 2015 roga Ne 20 «O6 opraHax W opraHusauum,
YMOMIHOMOYEHHbIX Ha obpauieHne B Cyg EBpasvinickoro 3KOHOMWYECKOTo COok3a» (C y4eTOM WM3MEHEHWA, BHECEHHbIX YKa3oMm
Mpe3ngeHTta Pecny6nukn KasaxctaHn ot 27 dpeBpans 2021 roga Ne 526). URL: https://adilet.zan.kz/rus/docs/U1500000020 (pata
obpatyeHns: 12.06.2023).

% Craryt Cyga EBpasuiickoro a3KoHOMMYecKoro coobuiectsa ot 5 uons 2010 roga (c n3aMmeHeHusiMmn Ha 10 okTabps 2011 roga). URL:
https://docs.cntd.ru/document/902279047 (gata obpalleHus: 12.06.2023).

% MocTaHoBneHne Cypa EBpasuiickoro akoHOMUuYeckoro coobluectsa or 8 anpens 2013 roga // goctyn n3 CIMNC «KoHCynsTaHT
Moc».

27 WcnonuHoB A. C. Cmamym Cyda EASC kak ompaxeHue onaceHull u comHeHuli 2ocydapcms-4sieHos Espasulicko2o
3KOHOMUYeCKo20 coto3a [/ Mpaso. YXXypHan BbicLueii Wwkonbl 3koHoMUKKU. 2016. Ne 4. C. 161-162.

2 CepoBa X.WN. Hedonycmumocms HapyweHusi ny6/1uyHo20 nopsioka Kak s8Ud ompuyaHusi Hedo6poCOBECMHO20 1oBedeHus 8 npase I/
tOpugnyeckasn Hayka. 2023. Ne 2. C. 139-144.
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2.1. OueHka npakTUKM wucnonHeHus peweHuin Cypga EADC EBpasuniickoli 3KOHOMMWUYECKOWA
Komuccuemn

Ha paHHbIi MOMEHT cuTyaumsi ¢ ucnonHeHnem peleHnin Cyga EA3C Komuccueld npefctasnsercs
TypOyneHTHON. Mo meTkomy yTBepxaeHuto cyabu Cyaa EA3C T. H. HewataeBoii, ESK ckopee nbiTaetcs
co3faBaTb «BUAWMOCTb WCMOSIHEHMS CyAe6HbIX akToB»?°, HO He WCMofHATbL pelweHuss Cyaa EA3C
[0BPOCOBECTHO, TaK KakK aKTMBHO MOMb3YETCA CBOEW AMCKpeumel npu Bbibope cnocoba WCMNONHEHUS
cyaebHbIX akToB. OTMETMM, UTO KO/IMYECTBO pelleHunii, B koTopbix Cyg EA3C ygoBneTBopsieT TpeboBaHus
X035icTBYOWMX cybbekToB K EQK, HeBenuko (Mo coctosiHuio Ha KoHel, 2022 roga B AByX Aenax tpebosaHus
YOOB/IETBOPEHbI MOSIHOCTLIO, B YeTblpex fenax — B u4acTv)®, noatomy no6oe U3 Takux Aen MHTEPECHO
paccMOTpeTb MMEHHO NPUMEHNTESIBHO K CTaaun ucnonHeHns pelexns Cyna EASC.

2.1.1. fena no 3aaBneHnsm AO «CY3K-Kysbacc», OOO «[llosibckue MawuHbl» TPOTUB
EBpa3uninckoil 3KOHOMMUYECKOWN KOMUCCUMN

B nepBoM NpUOGAMXEHUN MOXET MokasaTbCs, UTo gena AO «CY3IK-KY3BACC» npomus E3K* n OOO
«[Mosbckue mMawuHbl» npomus E3K* apnsatotca 3aypsgHbiMu ans Cyaa EASC: xo3aiicTByOWME CyGHEKThI
ocnapvBaav HopmaTvBHble peweHus ESK B yactu BkioveHns B TH B3/, EASC ToBapHoOi nogcy6nosnumm
8430 50 000 2 «MallLMHbl OYUCTHbIE Y3K03axBaTHble». Cya EADC B cBoux peweHusx oT 14 anpensa u 15
nmonsa 2021 ropga npusHan peweHne Konnermn ESK Ne 113 m peweHue Coseta ESK Ne 101 B yactu
BkIoueHns B TH B3 EASC m ETT EADC 310l noacybmnosvumMm He COOTBETCTBYHOLMMKU [lOroBOpy O
EBpasuniickom akoHOMMYeCcKOoM coto3e oT 29 masa 2014 roga (ganee — Jorosop 0 EASC) n TaMoxeHHoMY
Kogekcy EBpasmniickoro akoHoMmmn4eckoro cotosa ot 11 anpenst 2017 roga (ganee — TK EASC).

OpHako Ha ctaguu ucnonHenns Komuccuein pewenns Cyga EASC ot 14 anpens 2021 roga no geny AO
«CY3IK-KY3BACC» npomus E3K BO3HUK/IO MHOXECTBO MPO6G/IEMHbIX BOMPOCOB, YTO B UTOre MPMBENO K
paccmoTtpeHuo Cyaom aena OOO «llosibckue MawuHbl» npomus ESK. OTMeTUM, 4YTo hopmMa UCroNHeHUs
Komuccmeii pewenns Cyga EASC no geny AO «CYSK-KY3BACC» npomus E3K nosnekna Heob6xoanmocTb
MHOrokpaTHoOro obpauieHns B Cya CO CTOPOHbI MpeanpuvHuMateneii ons npuBefeHus B UCMOSIHEHWe
pewenna Cypa. Tak, akuMoHepHoe OO6LWecTBO TpuxXAbl 6e3ycnelwHo obpawanocs B Cyn EA3C c
pasnnyHbIMK XogaTtaiicTBamMu (O MPUHATAM Mep MO MCNosHeHuo pelueHus Konnermn Cyaa ot 14 anpens
2021 roga — [ABaxAbl; 0 pasbsAcCHeHuM pelleHnini Cyga EASC — oavH pa3s)®®, nockosibky nonaraio, 4To
N36paHHbI BApUaHT NCNOJTHEHMSA HanpaB/ieH Ha coxpaHeHune B npase Colo3a yCneLwwHo OCNOPEHHbIX HOPM.

Cyn, C OCTOPOXHOCTbIO paccMoTpen MofaHHble XxojartaicTBa M OTKasan B WX YAOB/ETBOPEHUMU,
nogaepxas Auckpeuutio Komuccum B Bompoce Bbibopa crnocoba mcnonHeHus pewenus Cyga EA3C, Ho
MPUTOM SBHO YyKaszaB, 4YTO «npuHATME Komuccuein akToB WM cOBeplleHue peicteuii (6e3peiicTeus),
Hanpas/ieHHbIX Ha coxpaHeHve B npase Co3a MONOXEHWH, Npu3HaHHbIX Cya0M He COOTBETCTBYHLLUMMU
JoroBopy 1 (Mnn) MexayHapoaHbLIM AoroBopam B paMkax Coto3a, HeflonycTumo»34,

TeM He MeHee BMOC/NEACTBUM BOMpekM BCTYNMBLUMM B cuiy peweHuam Cyga no pgeny AO
«CY3IK-KY3BACC» npomus E3K, cornacHo Kotopbim pelieHne Konnerun ESK ot 10 ceHTabps 2015 roga Ne
113 n peweHne Coseta E3K or 18 okTabpsa 2016 roga Ne 101 B yactu BkawodeHua B TH B34 EA3C
nogcyénosnuum 8430 50 000 2 «MallMHblI OYUCTHbIE Yy3KO3axBaTHble» npu3HaHbl Cyaom He

2 Ocob6oe MHeHve cyabu Cyaa  EBpasuiickoro  3aKoHOMMYeckoro coio3a oT 18  okta6ps 2021  roga.  URL:
https://courteurasian.org/upload/iblock/623/%D0%9E %D 1%81%D0%BE%D0%B1%D0%BE%D0%B5%20%D0%BC%D0%BD%D0
%B5%D0%BD%D0%B8%D0%B5%20%D0%9D%D0%B5%D1%88%D0%B0%D1%82%D0%B0%D0%B5%D0%B2%D0%BE%D0
%B9.pdf (nara obpaiieHus: 12.06.2023).

30 Cratuctnueckune gaHHble 0 aeatensHocTu Cyaa EBpasuiickoro 3KOHOMUUYECKOTO COK3a Mo COCTOsIHUI0 Ha 23 aekabps 2022 roaa.
Pa3pgen 3.3. URL: https://courteurasian.org/upload/iblock/999/bxxfOh6ddpkjal3u0k40i3xjdj1frns3/Ctatnctnka%20n0%20cocToAHUI0
(nata obpaLieHuns: 12.06.2023).

Sl Pewenue AnennsiymoHHoir nanatel Cyaa EBpasuiickoro  aKoHOMMuYeckoro cotsa ot 15 wmona 2021 roga. URL:
https://courteurasian.org/upload/iblock/9b1/%D0%A0%D0%B5%D1%88%D0%B5%D0%BD%D0%B8%D0%B5%20%D0%90%D0%
9F%20%D0%BE%D1%82%2015.07.2021.pdf (fata obpateHns: 12.06.2023).

%2 Pewenue AnennsiymoHHoi nanatel Cyaa EBpasuiickoro 3KOHOMMYECKOTo coto3a oT 14 wmapta 2023 roga. URL:
https://courteurasian.org/upload/iblock/01e/iflovsfpdvi3onpf3z1ge2wc5hgvunyx/%D0%A0%D0%B5%D1%88%D0%B5%D0%BD%D
0%B8%D0%B5%20%D0%90%D0%9F%20%D0%9F%D0%BE%D0%BB%D1%8C%D1%81%D0%BA%D0%B8%D0%B5%20%D0
%BC%D0%B0%D1%88%D0%B8%D0%BD%D1%8B.pdf?ysclid=Inefhg0306534135154 (garta obpatieHus: 12.06.2023).

3 Cnucok cyaebHbix aktoB no geny AO «CY3K-KY3BACC» npotuB EBpasuiickoii akoHoMuueckoii komuccun. URL:
https://courteurasian.org/court_cases/eaeu/C-1.21/ (nata o6palyeHuns:12.06.2023).

3 MMocTaHoBnenne Konnervm Cyaa  EBpaswiickoro  9KOHOMMYECKOTO  colo3a OT 29  Hoabps 2021  roga.  URL:
https://courteurasian.org/court_cases/eaeu/C-1.21/ (gata obpawieHus: 12.06.2023).
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cootBeTcTByOlWMMN [loroBopy o EASC m TK EA3C, Cosetom Komuccum npuHaTo PewweHve Ne 80,
cofepxalee naeHTUYHyto nogcyonosuuymnio TH B34 EA3C.

AnennaumoHHasa nanata Cyaa B gene OOO «[losibCkue MawuHbl» npomus E3K npuwnia K BbiBOAY O
TOM, YTO McnonHeHne peleHns Cyaa Komuccueid, obnagatoLleii guckpeumein B Bonpoce Bbibopa hopMbl 1
cnocoba Takoro UCnosIHEHNs, JO/MKHO OCYLLECTBNATLCA «b6e3 yuepbax» A/18 npaBoBol nosuuun Cyaa, YTo He
[OMyCcKaeT 3aMeHy OCMOPEHHOrO PeLLeHns Ha HOBOE PeLLEeHne aHasIoTMYHOro CoAepXKaHusa U coxpaHeHue B
npase Coto3a HOpMbI, NPU3HaHHOI CyaoM He COOTBETCTBYHOLLEN emy. B 3TOl CBA3N ANennsiuMoHHasa naniara
npu3Hana, 4to NpuHATUEe KoMuccueli HOBOrO peLleHust aHaslorMyHOro CoAepXaHus 03HavaeT HeUCNosTHEHNe
peweHna Cyaa, a Takke nogaepxana npuocTaHOBNEHME AEACTBUS ocnapmBaeMoro pelueHns Coseta ESK
oT 14 ceHTa6ps 2021 roga Ne 80 B yacTtu BkoUYeHMS B eguHyto TH B3/, EASC ToBapHoii noacybnosnymm
8430 50 000 2 «MaLlnHbl OYUCTHbIE Y3KO3axBaTHbIE».

2.1.2. Jena 3A0 «[enbpyc», TOO «[denbpyc-PK» npotuB EBpa3suiickoli 3KOHOMMWUYECKOIA
Komuccumn

Jena no 3aseneHnam komnaHuii 3A0 «[enbpyc» n TOO «[enbpyc-PK» cBsizaHbl co cghepoli 3awuThbl
KOHKYPEHLMN Ha TpaHCrpaHU4HbIX PbIHKAX W COCTOSAT M3 ABYX CBsI3aHHbIX MexAay coboi npoueccos. B
nepBoM ene ykasaHHble lpuanyeckue nuua ycnewHo ocnopunn pewexHne Konnermm ESK ot 17 ceHTAOpS
2019 roga Ne 165 «O HapylweHun obLuX npaBu/l KOHKYPEHUUN Ha TpaHCrpaHUYHbIX pbiHKax» (fanee —
peweHne Ne 165), MOCKONbKY Komuccus npexaeBpeMEHHO, TO eCTb OLWWO0YHO, KBasMdumumpoBana
yKa3aHHble KOMMaHMW B Ka4yecTBe KOHKYPEHTOB, [OMYyCTMBLUMX CroBOP Ha PbIHKE MeAMLUHCKOro
obopygoBaHua Poccum 1 KasaxctaHa. [lpy 3TOM yKa3aHHble XO3ANCTBYKOLIME CYObLEKTbI CKOpee
npeactaBnsamM coboil TpaHCrpaHWuYHy rpynny nud, TO ecTb C TOYKM 3peHus npasa Coos3a SABNANUCH
€VHbIM XO3ANCTBYIOLLMM CYOBEKTOM. Y HUX MMESCA OAMH WU TOT e KOHTPONUPYIOWMIA YUYACTHUK, OHU
OCYLLECTBNANN O0OMEH 3/1EKTPOHHBLIMA  COOOLIEHMAMN C  OBLUMMU  UCMOMHUTENBCKUMWU  YCTaHOBKaMMU,
3aK/Io4aI OAHOTUMHBIE [AOrOBOPbI, UCMO/Ib30BaIM 06LLEee (hUpMEHHOE HauMeHoBaHKe*. COOTBETCTBEHHO,
B cuy nyHkTa 100 CtatyTa y Komrccum Bo3HukIa 063aHHOCTL UCMONHNUTL pelleHne Cyana EASC.

Komuccmns nsbpana cBoeobpasHblili BapnaHT UCNONHEeHNA pellexnns Cyaa: npyusHaia yTpaTtusBLLUMMU CUY
OTAEeNIbHbIE  MOJIOKEHUS OCMOPEHHOr0 peLleHus, nonbiTasiacb BO30OHOBUTH pPacCMOTPeHWe fena B
oTHoweHun 3A0 «[enbpyc», TOO «Aenbpyc-PK» 1 ycTtaHOoBWMA, YTO pelleHne 06 UCMOoNHEHUN cyae6HOoro
akTa BCTynaeT B cuny cnycTs 30 AHeli nocne ero opuumanbHoro ony6nmkoBaHms®.

3N10XEHHbIN Bbille BapuaHT MUCMNoMHeHus peweHns Cyga EA3C He yctpoun 3A0 «[enbpyc» n TOO
«[enbpyc-PK». [lo3ToMy KommaHuM MNOBTOpHO obpatunuce B Cya EA3C ¢ TpeboBaHueM npusHaTb
HecooTBeTcTBYOWMM PeweHne Konnernn ESK ot 22 gekabps 2020 roga Ne 178 «O6 UCNOSTHEHNM pPeLLEHNS
AnennsaumoHHol nanatel Cyga EBpa3uninickoro 3KOHOMUYECKOro coro3a ot 6 Hos16psa 2020 rogax». Cya npuwen
K BblBOAY, 4TO Komuccusa nponyctuia CpoK [AaBHOCTM [/ MNPOBEAEHUs paccnefoBaHusa, npekpatun
Npov3BOACTBO MO Aeny U NPOBO3rnacusl, YTo He AOMYCKaeT «3aMeHy 3TOro peLleHns Ha HOBOEe pelleHune
aHaJIOTMYHOTO cofepXKaHns»*’.

OTMETUM, YTO B CUY N3BPaAHHOIO BapuaHTa MCMOMHEHUS AEMCTBMSA KOMNaHUA «[lenibpyc» He Nosyynmn
ZLO/MKHO NPaBOBOI1 OLEHKM CO CTOPOHbI KOMUCCUM B YCTAHOB/EHHbIN NEproa®, NockonbKy paccnefoBaHve
3a npegenamy npecekaresibHbIX CPOKOB, YCTaHOBJ/IEHHbIX A1 €ro NpoBeAeHus, HEBO3MOXHO. BeposTHee
BCero, A/19 Hapg/nexawero ucnonHeHus peweHus Cyga EASC EOSK creposasio onepatMBHO OTMEHUTH
pelwweHne Ne 165 1 He MeHee onepaTtvBHO U3MEHUTb KBaMprKaL Mo npaBoHapyLeHns, HO He NpoAsieBaTb
paccnefoBaHuve 3a npegenbl TPEXIETHENO CPOKa.

Mcxoas 13 M3N0XEHHOro, MOXHO cAenaTtb BbIBOA, YTO Ha HacToswmii MoMeHT ESK akTMBHO nonb3yetcs
Avckpeuveli npu onpejeneHun BapuaHTa wucnosiHeHus peweHunii Cyga EA3C. Komuccusa usbupaet
BapuaHTbl WCMOSIHEHMA, KOTOPbLIMW CKOpee nbiTaeTcA MNoAYEpKHYTb CBOK MpaBoTy W MoAAepXaTb

% PeweHve AnennauuoHHoli nanatel Cyaa EBpa3Wiickoro 3KOHOMMYECKOro cokws3a OT 6 Hosbpa 2020 roga. URL:
https://courteurasian.org/upload/iblock/a42/Pewenune_[enbpyc_06.11.2020.pdf (aaTta o6palyeHuns: 12.06.2023).

% PelweHne Konnerum EBpasuiickoii 3KOHOMMYECKO Komuccum oT 22 aekabps 2020 roga Ne 178 «O6 WMCMNOMHEHWM peLleHust
AnennsumoHHoli  nanatel Cypa  EBpaswiickoro  3kOHOMMYeckoro cow3a oT 6  Hosibpa 2020 roga». URL:
https://www.alta.ru/tamdoc/20kr0178/ (nata o6patyeHuns: 12.06.2023).

ST PelueHve AnennsuunoHHoii nanatbl Cyaa EBpasuiickoro 3KOHOMWYECKOTo cot3a oT 18 okTabps 2021 roga. URL:
https://courteurasian.org/upload/iblock/477/%D0%A0%D0%B5%D1%88%D0%B5%D0%BD%D0%B8%D0%B5%2018.10.2021.pdf
(nata obpaLeHuns: 12.06.2023).

% PelueHve Konnermn EBpa3niickoit 9KOHOMWUUYECKOR Komuccum oT 4 okTabps 2022 roga Ne 139 «O Hannumy HapylleHusi o6Lmx
npaBu/ KOHKYPEHLIMIN Ha TpaHCrpaHUYHbIX pbiHkax». URL: https://www.alta.ru/tamdoc/20kr0178/ (nata o6patyeHuns:12.06.2023).
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CO6CTBEHHYIO MPABOMNPUMEHUTE/NBHYIO MPaKTVKY, HO He A0GPOCOBECTHO BHECTU W3MEHEHWS B MPaBOBOE
perynupoBaHue.

2.2. MNpaktnka Cypa EA3C B npaBoBbix no3uuyusax KoHcTtuTyuymoHHoro Cypa Poccuiickoi
depepaunn: NPobeMHble acnekTbl

Poccuiickuii KOHCTUTYLMOHHBI NPaBONoOpPAA0K MO 06LLEMY NpaBu/Ty UCXOAMT U3 6/1aroCKIOHHOTO OTHOLLEHUS
K MexayHapoAHOMy npasy W npegnonaraet, YTo obLenpu3HaHHbIe MPUHLMNBLI U HOPMbI MeXAYyHapo4HOro
npaBa M MexayHapoHble AoroBopbl Poccuiickoin ®epepaunn SIBAAIOTCA COCTABHOW 4acTbio €e MpaBoBOl
cuctembl®®. Tem He MeHee No pe3ysibTaTam BHECEHUSI N3MeHeHuii B KoHCTUTYLmio Poccuiickoii defepaumv B
2020 rogy KoHctuTyumoHHbIn Cya Poccuiickoii ®egepaunn (ganee — KC P®) 6bi1 HageneH KomneTeHuuei
paspeluarb BOMNPOC O BO3MOXHOCTW WCMOSIHEHUS PELUEHU MeXOyHapOAHbIX Cy[oB, B C/y4ae ecnu 3Tu
pelleHusi npoTuBopeYaT OCcHoBaM MyG6G/MYHOro npaeonopsigka Poccuiickoin ®epepaumn®®. B 3Toil cBsiau
oTMeTum, 4to KC P® pgocrtatodHo akTmBHO paboTtaeT ¢ npaBom EASC B OCHOBHOM B cthepe TaMOXEHHOTO
perynupoBaHusi*t. OgHoBpeMeHHo KC P® ycTaHaBnuMBaeT oOnpefeNieHHblil «npeaen ycTynumBocTu»*? BO
B3aMMooOTHoWeHnax ¢ Cygom EASC u 3awyaer pOCCUNCKUA KOHCTUTYLMOHHbIA NpaBonopsaok OT Toi
cynebHoOl MpakTvku, KOTOpas He B MOSIHOW Mepe COOTHOCUTCA C POCCUACKUMWU  KOHCTUTYLMOHHBIMU
MPUHLUMNAMN — HanpuUMep, B KOHTEKCTE NPUAAHNS PEry/IMPOBaHNI0 «06paTHOV» CUNbI®,

Kpome Toro, 10 cheBpans 2022 roga KC P® BbiHec onpegenenve Ne 191-O*, a Bnocneactsum
noaJepxasn U3NoXeHHble B HEM BbiBOAbI B onpeaeneHun ot 21 uions 2022 roga Ne 1972-0%, B KOTOpoM
3aTPOHYN  BOMPOC O KOHCTUTYLMOHHOCTM Yactu 3 ctaTbl 311 ApOGuTpadkHOro npoueccyasibHoro kogekca
Poccuiickoin depepauumn ot 24 uwona 2003 roga (ganee — AlMK). YkazaHHass cTaTtbsl COAEPXUT
ncyepnbIBalLWMii NepeyeHb OCHOBAHUI A5 NepecMoTpa akToB POCCUNCKUX apbUTPadkHbIX CYA0B MO HOBbIM
06CcTOATENBLCTBAM, NOA KOTOPbIMW MOHUMAOTCA OO6CTOATENIbCTBA, BO3HMKLLUME MOC/E MPUHATUS Cyae6GHOoro
aKTa, HO MMelLMe CyLIeCTBEHHOE 3HavyeHue A8 NpaBWUbHOIO paspelleHus aena (NoAnyHKT 2 nyHkTa 1
cTatby 311 AMK)“*.

HeobxogmmocTb nNpusHaHusa peweHns Cyga EASC B kayecTBe «HOBOro 06CTOATEIbCTBAa» 3aK/NovaeTcs B
TOM, 4TO peweHua ESK, npusHaHHble He cooTBeTCTByOWMMM MpaBy Colo3a, MOrM [oNroe Bpems
NPUMEHATLCA TOCYAapCTBEHHbIMU OpraHamu, BK/KOYas Cydpbl, MOCKOSbKY B CUIy NyHKTa 13 MonoxeHus o
ESK (npunoxenne Ne 2 k [oroBopy 0 EASC) pelleHusi AaHHOro opraHa nognexar HenocpeacTBeHHOMY
NPUMEHEHUIO Ha TeppuTopuax rocygapcTtse-yuneHoB Coto3a. COOTBETCTBEHHO, MOXET CMOXUTLCA CUTYyaLus,
npu KOTOpOil cynebHble akTbl HAUWOHasIbHbLIX CYAOB BCTYNAT B CUAY, HO OyayT BblHECEHbI Ha OCHOBE
peweHnsa E3K, koTopoe BrnocneacTsunn npusHaHo Cygom EASC He cooTBeTcTBYOLWMM npaBy Coto3a.

HblHelwHee poccuiickoe npoueccyasibHOe 3akoHOAATe/IbCTBO HEe AaeT OTBeTa Ha BOMpoC O TOM, Kak
HauMoHasIbHbIM cyfaM crnefyeT oueHnBaTb nNpaktuky Cyaa EA3C B cuTyauumu, Koraa BHyTPeHHWe cpefcTsa
NpaBoBOW 3awnTbl 6blAM  MCHEpnaHbl C MNPUMEHEHVMEM HOPMATVBHbIX MPaBOBbIX akKTOB, KOTOpble
BMOCNeACTBMM ObINN NPU3HaHbI NPOTUBOPEYaLLUMM akTam 60/1ee BbICOKOrO YPOBHSA (NYHKT 3 ctatbn 311 AMNK
P®). BHe BCAKOro comMHeHwus, y Poccuiickoin defepaumn nmeeTcs AUCKpPeLMS B BOMPOCE O TOM, Kak creayeT
OLEHMBATb peLleHne MeXxAyHapoAHOro cyfa C TOYKM 3PEHUs HauMOHa/IbHOIO npoleccyasibHOro npasa.
MosTomy BnosiHe 060OCHOBaHHLIM BUANTCA YkalaHne KC P® Ha To, 4To cama no cebe yactb 3 ctarby 311
AlK, B KOTOpoi oTcyTCcTBYeT pelweHne Cypaa EA3IC Kak OCHOBaHME A1 nepecMoTpa HauMoHaslbHbIX
cyaebHbIX aKToB MO HOBbIM OOCTOSAATENIbCTBAM, COOTBETCTBYET KOoHCTMTyumn Poccuiickoin depepauun ot
12 pekabps 1993 roga. OgHako KC P® Bbickasas [OCTATOMHO CMOPHbIA BbIBOA, yKasas, YTO «akTbl Cyda o
NPU3HaHMN MO 3asiB/IEHMIO XO3SAKCTBYIOLErO cyObekTa peweHnin Komueceum unm oTaesnibHbIX X NOOXKEHWUIA

3 Mapoukud C.HO. FOpuduueckue ycnosusi Oelicmsusi HOPM MexdyHapodHo20 fpasa 8 npasosol cucmeme Pocculickoli
Pedepayuu // MOCKOBCKMIA XypHa1 MexayHapoaHoro npasa. 1998. Ne 2. C. 52.

40 KanyctuH A.f. MexdyHapodHoe cydeGHOe mMmosiKoBaHUE MeXAyHapoOHo20 A02080pa: COBPeMeHHble MmpeHOb! [l YXypHan
poccuiickoro npasa. 2021. Ne 8. C. 112-113.

4 Cwm., Hanpumep, MocTaHoBneHne KoHcTuTyumoHHoro Cyaa Poccuiickoii ®egepauum ot 19 uona 2019 roga Ne 30-M // goctyn u3
CIC «KoHcynbtaHT lMntoc»; Onpegenenne KoHctutyuuoHHoro Cypa Poccuiickoli ®eaepauun ot 25 anpens 2023 roga Ne 769.

42 3opbkuH B.A. Mpeden yemynuusocmu /I Poccwiickas raseta. ®egepaibHblil Bbinyck Ne 5325 (246) ot 29 okTsi6psa 2010 roga. URL:
http://www.rg.ru/2010/10/29/zorkin.html (gata o6pawerus: 12.06.2023).

4 Cwm., Hanpumep, OnpeaeneHre KOHCTUTYLMOHHOTO cyaa Poccuiickoii ®eaepauum ot 3 mapTa 2015 roga Ne417-0 // goctyn us CMNC
«KoHcynbTaHT Matoc».

4 OnpepgeneHve KOHCTUTYLMOHHOIO cyaa Poccuiickoit deaepaumn ot 10 peBpanst 2022 roga Ne191-O // CMC «KoHcynbTaHT Moc».

4 Onpepnenexne KoHcTMTyumoHHoro Cyaa Poccuiickoii ®eaepauymn ot 21 nons 2022 roga Ne 1972-0 // CMC «KoHcynbTaHT M.

4 Anues T.T., AcpaHacbes C.®. [pasosas npupoda HOBO20 06CMOSIMeIbeMBa Kak OCHoBaHue /151 nepecmompa cyoe6HbIX akmos 8
rnopsioke anas 42 ITIK P®, 37 AMNK P® u 37 KAC P® 8 koHmexkcme cyoebHol owubku /| CoBpemeHHoe npaBo. 2016. Ne 3.
C.65-71.
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He COOTBETCTBYHOLWWMMM [JoroBopy uM (Unn) MexayHapoAHblM JorosopaMm B pamkax Cor3a He TOJIbKO He
06naalT PETPOaKTUBHLIM 3HAYEHMEM, HO W camMu No cebe HenocpeACTBEHHO He BJIEKYT OTMEHbI
(HemencTBUTENBHOCTUN) YKa3aHHbIX PELIeHU A WU OTAeNbHbIX UX NonoxeHuin»*’. C KC P®, 6e3ycnoBHo,
MOXHO corflacutbCs npu OykBasIbHOM npouTeHuy nyHkToB 111-113 Crartyta: (hopmMasibHO MnpaBoBoe
perynupoBaHue B EASC n3mMeHUTCA, Koraa B CU/ly BCTYNUT OCNOPEHHOE npeanpuHumaTtenem B Cyne EASC
peweHne Komuccum, oTMeHsiowee (M3MmeHsioulee) pelleHne E3JK. OpgHako He cnepyer YBA3blBaTb
KOPPEKTHOCTb NPaBOBOro perynnpoBaHns Coto3a ¢ komneTeHumelr Cyga EASC. PeweHne Cyga EASC —
3TO CUHTE3MpoBaHHOE cyAebHoe npoBO3r/aleHne HEeCOOTBETCTBUS HOPMAaTMBHOIO MpPaBOBOrO akia W
CaMOCTOSITE/bHbIN opugudecknii hakT. Mpu aToM NpoTMBOpeune mMexagy peweHnem ESK n aktamm npasa
Coto3a 60/1ee BbICOKOr0 YPOBHSA BO3HUKAET 3HAUUTENIbHO paHblle, B MOMEHT M3[aHWSA Takoro pelueHus.
Moatomy 6onee aneraHTHbIM BbIXOAOM M3 cuUTyauuu Gbinia 6bl CCbl/IKa Ha MYyHKT 3 ctatby 6 [orosopa o
EASC, cornacHo KoTopomy pelleHusa Komuccum He MOryT npotmBopeyuTb npasy Coko3a, a ecsiv Takoe
npoTmBopeune yctaHoBneHo Cygom EASC, To pelweHne Komuccum TepsieT perynupytoliee Bo3aencTaue ¢
MOMEHTa €ero u3faHus, NOCKOMbKY WMEHHO C 3TOf0 MOMEHTa, a He C MOMEHTa MpoBO3rnalleHus
npoTtveBopeuns CyaoMm, 3TO peLleHVWe HadvHaeT BCTynaTb B NPOTMBOpedYne ¢ aktamuy 6osiee BbICOKOro
YPOBHSA.

2.3. Yuet npaktukn Cypa EA3C BepxoBHbiM Cyaom Poccuiickoii ®egepauumn: npobnemHble
acnekTbl

Ab63al Tpetuih nyHkTa 2 [locTtaHoBneHusi MNneHyma BepxosHoro Cyga P® oT 26 Hosibpsi 2019 Ne 49
«O HEKOTOpPbIX BOMpPOCax, BO3HUKAKOLWMX B CyAeOHOM MpakTMKe B CBA3W CO BCTYN/JEHWEM B CUy
TaMoXeHHOro Koflekca EBpasuiickoro 3KOHOMMYecKoro cot3a»*® (manee — [locTaHoBneHue [MMneHyma
Ne 49), npegycmatpvBaer obuiee npaBw/io, COMlacHO KOTOPOMY POCCUIACKMM Cydam CnefyeT yuuTbiBaTb
akTbl Cyga EA3C. MNpwn 3TOM B yka3aHHOM ab3aue He COAEPXKUTCS Kakux-nmbo yKkasaHuin OTHOCUTE/IBHO TOrO,
cnepyeT /v pacnpocTpaHaTh geincteme aktoB Cyaa EADC Ha npaBOOTHOLLEHWS C 06paTHOI CU/ONA.

BepxoBHbiii Cyg, Poccuiickoii Pepepaumn (aaniee — BC P®), kak n KC P®, B onpegeneHun CynebHoi
KO/IIErnn no aKOHOMUYECKUM criopam oT 1 utoHs 2022 roga Ne 304-3C21-26344% oTkasan B pacCMOTPEHUN
npaktukn Cyna EA3C kak uvmelowleli peTpoakTMBHOE 3HaYeHWe W CaMOCTOATE/IbHO M3MEHSoLel
HOopMartMBHOe npaBoBoe perynuposaHne EADC, nockosnbky nyHKTbl 102-103 w111 Craryta
npeaycMaTpuBatoT, UTO camo no cebe peweHne Cyga He OTMEHSIET (He U3MEeHSIET) HOpMbI Npaea Coto3a, y
Komuccnun wumeetca AUCKpeuusa B Bonpoce wucnonHeHnsa peweHnsa Cypa EASC, a npu3HaHHble He
cooTBeTCcTBYOWMMN npasy Coto3a peweHuns Cyga EASC npogomkatoT AeincTBoBaThb 40 MOMEHTA X OTMEHbI
Komwuccuei.

OpHako BC P® cgenan vHTepeCHblii HAMeEK MOTeHUUasIbHbIM 3asButensm B Cyg EA3C, KoTopblii MOXET
NMOMOYb YCTAaHOBUTbL GasiaHC Mexay guckpeumwein EQK no Bonpocy ncnonHenunsi cygebHoro akta Cyga EASC
N Hanuumem y pewenuin Cyga EASC camocToaTenbHoro agodpekta B npaBonopsigke Cowsa. BC PO ykasan
Ha BO3MOXHOCTb NPMMEHEHWS WHCTUTYTa MPUOCTAHOB/IEHMS AENCTBUS pelleHns Komuccum ¢ MOMeHTa
BCTYM/IEHNS B CWUJ/Ty COOTBETCTBYIOLWEro peweHunsa Cyaa (nyHKT 112 CratyTa). BeposTHee BCero, No 3ambIC/ly
BC P®, pgaHHbIA MHCTUTYT MOXET Crnoco6CTBOBaTbL MpupaHuio npaktuke Cysa EA3C camMoCTOATENbHOrO
athhekTa (TO ecTb 6€3 He0HXOANMMOCTU OXMAaHUs ucnonHeHnss ESK) Ha nepuog nocne BCTYNAEHUS B CUY
peweHna Cyaa, HO 4O MOMEHTa UCMNOJSTHEHNA Takoro pelleHus ESK.

Mcxoasa M3 M3noXeHHOro, MOXHO caenartb BbiBOA O TOM, YTO NPOLIECC UCNOSIHEHUs pelueHnii Cyga EASC
He unaeaneH HU C TOYKU 3PEHNss HOPMATUBHOIO pPeryimpoBaHuA Ha MeXAyHapO4HOM U HauMOHasIbHOM
YPOBHSIX, HU C TOYKM 3peHus npakTuku. CtatyT Cyga ycTaHaB/MBaeT MpaBO CaMOCTOATE/IbHO n3buparb
hopmy 1 cnocob ucnonHeHus peweHna Cyga EASC, npu atom ge-hakto ESK uyBCTBYeT cebs upe3mepHo
CBOOGOJHOW B 3TOM OTHOLUEHWUW, IBHO HE y4MTbiBasl, YTO Takoe UCMOMHEHWE AO/MKHO NPOM3BOAMTLCA «6e3
yuwiepba» npaktuke Cyaa. Yder npaBoBbix nosuunii Cyaa EASC B HauumoHanbHOM lopucaukumm Poccuiickoit
Penepauun Takke ABnAeTca NPobénemHbIM BONPocoMm, Tak kak KC P® n BC P® He ycmaTpuBaloT Hasimume y
npaktukn Cyga camMocToaTeslbHOro aduchekta B MpaBoBOW cucTeme Poccuu, NMockonbky B cuny Cratyta

47 Onpepenexne KOHCTUTYLMOHHOTO cyaa Poccuiickoli ®esepaumm ot 10 dheBpans 2022 roga Ne191-O // CMNC «KoHeynbTaHT Mtoc».

“  MocTaHoBneHne MNneHyma BepxoBHoro Cyaa Poccuiickoit deaepaummn oT 26 Hos6ps 2019 roga Ne 49 «O HeKOTOpbIX BOMpocax,
BO3HMKalOWWMX B CyfAebHOI npakTvke B CBA3W C BCTYNJeHMeM B cuny TaMOXeHHOro Kogekca EBpasuiickoro 3KOHOMUYECKOro
coto3a» // poctyn n3 CrNC «KoHcynstaHT IMacs.

4 Onpegenexve Cyae6HoI Konnermn no aKoHOMMUYeckum criopam BepxosHoro Cyga Poccuiickoii ®egepauumn ot 1 nioHs 2022 roga
Ne 304-3C21-26344 no geny Ne A27-11118/2020 // poctyn n3 CIrC «KoHcynstaHT IMtoc».
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pewenna Cyga EASC He OTMEHSOT M He M3MEHSAT HOopMbl npasa Colo3a (nocse BCTYMN/EeHUA B CUy
pewenna Cypga E3K pomxkHa OTMEHATH (U3MEHMTb) Takue pelleHus). Kpome Toro, HaumoHabHoe
npotieccyasibHoe npaso, a Takke noaxod KC P® He npegycmarpusaloT BO3MOXHOCTL yyeTa npakTnkm Cyaa
EASC B KayecTBe OCHOBaHUWA /1A NepecMoTpa CyAe6HbIX akTOB N0 «HOBbIM» 0BCTOATENIbCTBAM.

3. CoBeplueHcTBOBaHMe ucnosnHeHus pewennii Cyga EASC

CoBeplUeHCTBOBaHNe UWCMoNHeHns pelennin Cyga EASC HyxaaeTcsa B KOMMIEKCHOM MNoAxoge u
OCMbIC/IEHM Ha  TaKTM4yeckoM  (CnopsAWMMM  CTOPOHaMM —  XO3SACTBYOWMMU  cyObekTamun) 1
cTpaTternyeckom (rocygapcrBamMv — udneHamy Colo3a) YPOBHE: NyTeM W3MEHEHWs MoBedeHUs
XO3AACTBYIOWMX CYOBbEKTOB MPU yyacTun B Mpoueccax B HalMOHaslbHbIX cydax u Cyae, a Takke nytem
COBEPLUEHCTBOBAHMSA HOPMATMBHOIO PEerynMpoBaHMsA Kak Ha HauMOHasIbHOM YPOBHE, Tak U Ha YpOBHEe
Cotoza. PaccmoTpyM BapraHThl COBEPLUEHCTBOBAHMSA UCMONHEHMS pelueHunin Cyga EASC.

3.1. iaMmeHeHue TaKTUKU X03ANCTBYIOLLMX CyGbEKTOB B Cyie6HbIX NpoLeccax

BeposiTHee Bcero, TO/IbKO TBOPYECKOe, CBOEBPEMEHHOE W MPoAyMaHHOe KOMOWHMPOBaHWe obpalleHuin B
Cyn EASC v HaumoHaslbHble Cyabl MO3BOMMT 3aWMTUTb CBOW MpaBa B YCMOBUAX AEWCTBUS NPOGETbHOrO
HaLMOHa/IbHOrO NpoLeccyasibHOro 3akoHodarenbcTBa. [103TOMy onepaTuBHBIA CNoco6 3aluTbl npas
XO3ANCTBYIOLMX CYObEKTOB /IEXUT B pyKax camMmx 3asiBUTENER M 3ak/ivaeTcsl B NPOAYyMaHHON TaKTuke
ocrapuBaHus pelleHnii HauMoHaslbHbIX OpraHoB. Tak, B ycnosusix, korga KC P® n BC P® n poccuiickoe
npoueccyasibHoe MNpaBO NoaxofaT K npaktuke Cyga EASC gocTaTtovHO PECTPUKTMBHO, XO3AWCTBYHOLLMM
cybbektam criegyet 6onee TwaTtenbHO NPOAYMbIBaTb MOC/€40BATENIbHOCTL CBOUX MNPOLECCYasIbHbIX
OEVCTBUIA B MEXAYHAPOAHOM M HaUMOHAa/IbHbIX CyAax, YTobbl 4OOUTLCS 3alMTbl CBOMX Mpas.

B ycnoBusix poccuiickoil MpaBoOBOI CUCTEMbI NMOC/IEA0BATE/IbHOCTL AEACTBUIA XO3AACTBYOLMX CYOHEKTOB
MOXHO NpeAcTaBuTb CriedyroLmM 06pa3om. MepBblii Wwar npeanpuH1UMaTens — MHULMMPOBaHMe npoLecca B
HaUMOHa/IbHOM Cyfle, B XO[e KOTOPOro TpebyeTcs npoBepKka pelleHWs COOTBETCTBYHOLLEro HaunoHasIbHOro
opraHa. Cnegyowmm warom [o/HKHA CTaTb OnepaTtuBHas rnojava 3assfeHus o nposepke peweHns ESK B
Cype EA3C, a Takke xogataictsa O NpPUOCTaAHOBMEHUM cynebHOro npouecca B HauWOHa/IbHOM cyae.
Brnocneacteuny cnopsilMM CTOpOHaM crefyet [obuTbCsA pelleHus B CBOK Nosnb3y B Cyae EASC, a 3atem
BO3BPATUTbLCA B HALMOHa/IbHYHO HOPUCAMKUMIO C pelleHnem Cypa. Takaa TakTuka noTeHuMasibHO Mo3BOo/seT
OTHOCUTE/IbHO OMnepaTuBHO Npu3Hatb peweHne Cypaa EASC «umerowum 3HadeHne» (NyHKT 5 ctatbun 144
AMNK P®) gna paccmarpmBaeMoro B pOCCUIACKOM cyde Aena, He foxmuaasicb He0OXoAMMOCTM AOKasbiBaTb
Hanuuve peTpoakTuBHOro adpdpekta y npaktvkm Cypaa EASC, a Takke co3faTb CBA3b MeXAy HUM U
HaLUMOH&a/IbHLIMU CyAamu.

3.2. 'ameHeHne HauMoHa/IbHOIo npoueccyasibHOro 3akoHogaresibCcTea

EcTb ocHOoBaHve nonarartb, YTO MPULLIO BPeMS U3MEHWUTL POCCUIICKOe NnpoLeccyasibHoe 3aKoHOAaTe/IbCTBO
N npu3Hatb nNpakTuky Cyaa EASC HOBbIM 06CTOSTENBLCTBOM C TOUKM 3peHus nyHkTa 3 ctatbn 311 AlNK PO,
YTO MO3BO/IMT MepecMaTpuBaTb CyfebHble peLleHNs HaUMOHa IbHbIX CY[0B B COOTBETCTBMM C NPaBOBbIMU
no3nLUmMsaMU, NPUHATLIMU Ha YpoBHe Coto3a.

B ocHoBe 3TOro BbiBoAa nexut To, 4to Cyg EASC no cytn cBoeil pabotel 6nmn3ok KC Pd, Tak kak
OCYLUECTBNSAET KOHTPO/Ib 3a HOPMaTMBHbLIMK MPaBOBbIMW akTaMu Komuccum u  npoBepsieT uX Ha
cooTBeTcTBMEe npaBy EASC, TOo ecTb aktaM 60/iee BbICOKOrO YPOBHA. 34eCb Xe criefyeT YNnoMsAHYTb
noanyHKT 3 nyHkTa 3 ctatbn 311 AMK P®, koTopbIii N03BONSET NnepecMaTpuBaTb CyfebHble akTbl B CBA3M C
NpU3HaHWeM HOPMATUBHOIO MPaBOBOr0 aKkTa HEKOHCTUTYLMOHHbIM COrMIacHO MpPaBOBOA  MO3WLMK
KoHcTutyumoHHoro Cypa Poccuiickoin depepaummn. PaHee, B rogbl yyactus Poccuiickoin depepaummn B
KoHBEHUMM O 3awuTe npaB 4YenoBeka M OCHOBHbIX CBO60OL OT 4 Hos6ps 1950 roga, poccuiickoe
npoLeccyanibHOe 3aKoHOAAaTeNbCTBO MpefycMaTpuBasio, 4to npaktvka Esponerickoro Cyga no npasam
yefioBeka SBMAETCA OCHOBaHMEM [/ nepecMmoTpa CyaebHbIX akToB MO HOBbIM 06CTOATE/IbCTBAM.
CnepoBatenbHo, npusHaHue peweHna Cypa EASC — mexayHapogHoro cyga — B KavyecTBe HOBOro
06CTOATENLCTBA HEe CTas10 6bl [/19 POCCUIACKOrO MpoLLeccyanbHOro npasa Yem-To 3KCTPaopANHAPHbLIM.
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3.3. YupexaeHue opraHa no MOHUTOPUHTY UcnosiHeHus peweHuii Cyga EASC

B HacTosiLee BpeMs KpOMOT/IMBbIA MOHUTOPUHT WCMOJSIHEHUS PEeLUEHWt U KOHCY/bTaTUBHBIX 3aKNioYeHni
Cypa EASC ocTaetcsl npeporatvBoii Hay4yHOro cOO6LEeCcTBa U He BXOAMT B KOMNETEHLMIO Kakoro-nnbo us
opraHoB Coto3a. Cya EA3C npepoctaBnsier Boicluemy EBpasuinckoMy 3KOHOMWYECKOMY COBETY OTHET O
CBOE [eATeNbHOCTM 3a COOTBETCTBYWOLWMIA KaneHgapHolli rog (nyHkt 120 CraTyta). Ha npakTtuke
Cekpetapuatr Cyga EASC nogrotasivMBaet 0630p BAusAHMA npakTtuki Cyga EBpasniickoro 3KOHOMUYECKOro
Col3a Ha HOPMOTBOPYECKYID AEATENbHOCTbL W MPABOMNPUMEHUTENbHYHO NpakTuky B EAJC®, ogHako
npeacTaBnsAeTcs, YTO 3TOr0 HeJOCTaTOYHO A1 MakCUMasibHOM peasm3auun noteHuymana Cyga v rapaHTum
NCMOSTHEHNSA €r0 PeLLEHWIA.

BO3MOXHO, co3fjaHvWe opraHa, OCYLLECTB/AIOWEr0 MOHUTOPUHT UCMONHEHUs pelueHuin Cypa EASC,
cneflyeT HayaTb C yupexpgeHuss paboueil rpynnbl Ha YpOBHE YMNOMHOMOYEHHbIX Ha o6palleHne B Cyp
rocyfapCTBeHHbIX opraHoB, npeacTtasutenein Cyna n Kommucenn. OTMETUM, YTO MOCKO/IbKY Ha HACTOSILLEM
aTane eBpas3unickoii mHTerpauun pewenns Cyga EADC B 60/bLUMHCTBE CBOEM BbIHOCATCS B OTHOLUEHWM
Komuceumm, nonHoMouunst AaHHoi pabouei rpynnbl MOXHO OrpaHWyvUTb MMEHHO MOHUTOPWHIOM WCMOSTHEHWS
pewenunii Cyga E3K.

3.4. BBefleHe MHCTUTYTa OTBETCTBEHHOCTU AN1A AO/HKHOCTHbLIX UL, U COTpYAHUKOB EDK

OcCob6eHHOCTLIO cTaTyca [AO/DKHOCTHLIX Nuny, U coTpygHukoB E3K n Cyga EAJSC aBnsetca ero
MeXAyHapOOHbI  XapakTep: Y YKasaHHbIX /UL, WUMEKTCA MeXAyHapo4Hble J1broTbl, MNpUBUAETMN 1
UMMYHUTETBI®!, YTO NogpasyMeBaeT 0COObI NOPAA0K NPUB/IEYEHUS] K OTBETCTBEHHOCTU. Tak, A0/HKHOCTHbIE
nmua 1M COTPYAHMKM OpraHoB €BPasuIACKO  WHTerpauum uMerT (YHKUMOHASIbHBLIA WMMMYHWTET, 4TO
npegnonaraer HEBO3MOXHOCTb MPUB/IEYEHUS K OTBETCTBEHHOCTM Ha HaLMOHa/IbHOM YpOBHE 3a BCe
[eicTBMsl, COBEpLUEHHbIE UMW NPW UCMOIHEHUM CBOMX MOSIHOMOUMIA®2, Tpy 3TOM HEWUCNOSIHEeHWEe peLLeHuii
Cyna EASC MOXeT NponCXoanTb MMEHHO MO BUHE 3TUX NNLL.

B Takoii cuTyaumMum npeacTaBNseTcs JIOTMYHBbIM  Ha/lMumMe MeXAyHapOAHbIX Mep U  MexaHW3MOB
NpUBNEYEHNs K OTBETCTBEHHOCTY Ha YPOBHE MeXAyHapoaHOW opraHm3aumn — EASC. OgHako B HacTosiLLee
BpeEMS MeXAayHapoaHble chnyxawme ESK, HenocpeacTBEHHO 3aHATble peasm3auuveli  eBpasuiickoi
NHTEerpawumun, He HecyT Kakoii-nMbo OTBETCTBEHHOCTU 3a Te HapyLUeHus, koTopble gonyctuna E3K no ux xe
BMHe. B 3Toil CBA3WM NpeAcTaB/SeTCs BO3MOXHbIM COM1acuUTbCA C npeasioxeHneMm cyabn Cyna EA3IC
T.H. HewaTaeBoli paccMoTpeTb BOMPOC O TOM, KakMe Mepbl OTBETCTBEHHOCTU CriefyeT NPUMEHSITb K
OO/DKHOCTHBIM fIMLaM M COTpyAHVKaM B C/lydae HeucCnosIHEHUS (HeHaaneXxawlero UCNoSIHEHNS) peLleHunl
Cyna EASC®3,

3aknyeHue

Ycnex ucnonHeHns BO MHOrOM 3aBUCUT OT TOrO, K KaKOMy MMEHHO Buay npuHagnexut akt Cyga EASC. Tak,
KOHCY/bTaTUBHbIE 3aK/Il04YEHNS1 B OCHOBHOM MOJ/Ib3YHOTCA MOAAEPXKKON Komuccun v rocygapcts — Y/1€HOB
Coto3a. /X ncnosiHeHWe He BbI3bIBAET OTTOPXKEHUA Y Ha3BaHHbLIX aKTOPOB, YTO NO3BOSIAET MPEASIOXKUTL
aKTMBHEEe WCMO/b30BaTb MHCTUTYT 3anpoca O pasbsACHEHUW U pacluVpUTb CMUCOK YMO/THOMOYEHHbIX Ha
obpalLieHvie opraHoB v finu,

C peweHnamn cutyaumsa wuHaa. CyulecTBylollee peryavposaHue, wusnoxeHHoe B Cratyte Cypga,
NO3BOJIAET TOBOPUTb O pPUCKE HEAO0O6POCOBECTHOCTUM Ha CTaguu WCMOSIHEHUS, MOCKOJSIbKY CMOpSALWMM
CTOpOHaM JapoBaHa uYpe3MepHas AMCcKpeuus B Bonpoce Bbibopa hopmbl 1 Cnocoba UCNONMHEHNS peLLeHuit
Cyna. YkasaHHOe NposiBNSETCA Ha NpakTUKe, B YaCcTHOCTU B YMOMSHYTbIX B HACTOsLWEl ctatbe genax no
3asaBneHnam komnaHuii AO «CY3K-KY3BACC», OO0 «[llonbckne mawuvHbl» 1 3A0 «[enbpyc», TOO
«[enbpyc-PK» k EQK. 3T npumepbl EMOHCTPUPYIOT HEOBXOAMMOCTb KOMMJ/IEKCHOIO NoAXoA4a K ynyylleHuto
npouecca ucnosnHeHus (ydyeta) pelwenunii Cyga EASC Komuccrein Ha mexayHapoAHOM U HauMOHa/IbHOM

0 O630p BAMSHUA npakTukn Cyaa EBpaswiickoro  3KOHOMUYECKOTO COl3a Ha  HOPMOTBOPYECKYH — AEATENbHOCTb U
npasonpumeHnTenbHyto npaktuky B EA3C. URL: https://courteurasian.org/upload/iblock/27¢c/%D0%9E%D0%B1%D0%B7%D0%
BE%D1%80%20%D0%B2%D0%BB%D0%B8%D1%8F%D0%BD%D0%B8%D1%8F%20%D0%BF%D1%80%D0%B0%D0%BA%D
1%82%D0%B8%D0%BA%D0%B8%20%D0%A1%D (gata obpatleHus: 12.06.2023).

51 TlonoxeHne 0 coumabHbIX rapaHTusiX, NPUBUIETMSIX U UMMYHUTETax B EBpasuiickom aKOHOMUYECKOM coto3e (npunoxeHne Ne 32 k
[LoroBopy o EBpa3uiickom aKoHOMUYeckoM cotose oT 29 masi 2014 roga) // goctyn n3 CINC «KoHcynsTaHT MNacs».

52 Tam xe. MyHKTbI 19, 25.

% BblcTynnenve cygbum Cysa EASC T.H. HewartaeBoil B pamkax ceccun «[paBoBble MexaHU3Mbl Pa3BUTWSI MHTerpauuu Ha
NMOCTCOBETCKOM NpPOCTPaHCTBE» Xl MeTepbyprckoro MeXAyHapoaHOoro HOPUANYECKOrO topyma I URL:
https://legalforum.info/programme/business-programme/2833/ (aata o6palueHuns: 12.06.2023).
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YPOBHSIX, B TOM 4uUC/ie NYTEM MW3MEHEHUS TaKTUKMA CrOpsLMX CTOPOH, KOPPEKTUPOBKM POCCUIACKOTO
npoLeccyaslbHOTO 3aKoHOoAAaTeNbCTBa Mo BOMPOCY nepecMoTpa cyAebHbIX akToB NOCPeACTBOM BK/IHOYEHUS
npakTukn Cyaa EA3C B nepeyeHb OCHOBaHWIA, yCTAHOB/EHHbIX B NyHKTe 3 cTatbh 311 AMK P®, cozgaHus
MexaHM3Ma MOHUTOPWUHIa WCMOSTHEHNUSI pPEeLLeHUA N KOHCYNbTaTUBHbIX 3ak/toveHunii Cyga EA3C, a Takke
YCTaHOB/IEHNSA MepP MeXAyHapoLHO-MPaBoBOi OTBETCTBEHHOCTU [O/MKHOCTHLIX SIUL, U COTPYAHUKOB ESDK B
Cny4yae HeucnonHeHus pewexnii Cyga EASC.
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Abstract

The Court of the Eurasian Economic Union is an active and much-demanded international judicial body, work of which is aimed at
ensuring the uniform application of the law of the Eurasian Economic Union — the integration organisation of Russia, Belarus,
Kazakhstan, Kyrgyzstan and Armenia in the economic sphere. On the merits of the cases under consideration and within the framework
of its competence, this judicial body has the right to issue two types of judicial acts — advisory opinions and decisions — which are
executed with varying degrees of success. Thus, if advisory opinions are perceived by integration actors and, as a rule, implemented,
then the situation with mandatory decisions is not so favorable, since the current regulatory regulation provides for a significant degree
of discretion for the disputing parties in this matter. In this article, the author identifies problems that arose in the context of the execution
of decisions of the Court of the Eurasian Economic Union in cases based on applications from business entities — in particular, the
current practice of the Court in cases in which the applicants were Russian companies operating in the coal industry, as well as those
involved in liability for an alleged violation of the Union’s competition law. The article contains an overview of the legal positions of the
Constitutional and Supreme Courts of the Russian Federation on the issue of taking into account the practice of the Court of
the Eurasian Economic Union in the administration of justice by Russian national courts. The author states: based on the Statute of the
Court, the highest judicial authorities proceed from the fact that the effect of legal positions in the national legal system of Russia is not
independent and depends on the execution of the decision of the Court by the Eurasian Economic Commission. In addition, the article
examines the practice of the Constitutional Court, which has developed due to the impossibility of recognizing the decisions of the Court
as a new circumstance for the purpose of reviewing judicial acts of national courts that have entered into force, enshrined in the
Constitution. The author offers options for improving the execution of Court decisions, including by combining trials in the Court and
national courts, reforming national procedural legislation in order to give the Court's practice the status of a new circumstance for the
purpose of reviewing judicial acts that have entered into legal force, creating a mechanism for monitoring the execution of decisions and
advisory opinions of the Court, as well as establishing measures of responsibility for international officials for improper execution of
decisions of the Court.
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MEXAYHAPO/AHO-NMPABOBBIE NMPOBJ/IEMbl YCTAHOB/TIEHUA
PEA/TbHOI CBA3WU CYAHA U TOCYAAPCTBA ®J1ATA:
TOPXXECTBO ®OPMAJ/IMSMA HAL COAEP>XXAHUWUEM?

AHAPUAHOB A, B.

AHapusHOB AMuTpuii BagumoBuy — marnctp MexzayHapogHoro 4acTtHoOro
npasa (LLM), Begywwuii KoHcynstaHT CekpeTapuara 3amectutens
Mpeacepnatens Coseta ®epepauun PegepancHoro CobpaHus PO
K.W. KocayeBa, CoseTr degepaunm depepancHoro CobpaHua PO,
npenojgasaresb-uccrefosarenb ropucnpyaeHLmn, MockoBsckuii
rocy4apCTBEHHbIN opuagnyecknii yHusepcuteT umenn O. E. KytadmHa
(MI'HOA), MockBa, Poccus (andriyanov-msk@yandex.ru).

AHHOTauuA

B cratbe paccmaTpuBaeTcs 3BOMIOLMA MeXAyHapOAHO-NPaBoOBOM HOPMbI, yCTaHaB/uBaloLei TpeboBaHne obecneveHns peasbHOW
CBA3N MexXAy CyAHOM W rocyaapctsoM dinara. Peub MAET O TOM, Kakne UMEHHO AeiCTBUA rocyfapcTBo donara [O/MKHO NpeanpuHATL
AN HaA/exallero ocyLecTB/IeHNs Ha CyAHe pUCANKLMM 1N KOHTPonsA. OCHOBHOWM Npo6nemoli SBNseTcsa To, YTO NpPeAyCMOTPEHHbIE B
MeXJyHapoAHOM npaBe Mepbl MO KOHTPO/II0 U 06ecneyveHnto BbINOSIHEHNSA COOTBETCTBYIOLLMX 3aKOHOB Y MPaBu/l, KOTOpble rocyAapcTBo
chnara 0683aHO MMNIEMEHTMPOBATL M OCYLLECTBAATb, HOCAT WHAMKATUBHbBIA, HevcyepnbiBaloWmii xapakTtep. ABTOpP OTMeYaeT, uTo
npo6/eMbl YCTAHOBNEHNS peasibHOW CBS3W aKTyaslbHbl HE TOIbKO B KOHTEKCTE CYA0B, HO U UCKYCCTBEHHBIX YCTAHOBOK 1 COOPYXEHWIA, a
B elwe 6onee LWMPOKOM KOHTEKCTE — WMEKT OTHOLUEHME K WHCTUTYTY rpaxgaHcTBa u3nyeckux nuy. ABTOpP NpOBOAUT
CpaBHWTENIbHO-NPABOBOI aHa/IM3 MHCTUTYTOB TPaKAAHCTBA (DU3NYECKMX ML, M HALMOHAIbHOCTM MOPCKMX CyfoB. B TO Bpems kak
npeaocTaB/ieHne rpaxaaHcTBa YenoBeKy 3aBUCUT OT topuauyeckoro thakta poxaeHus (dmnuauus) unm cobniofeHnsa onpeseneHHol
3aKOHOM (popManibHON npoueaypbl (Hatypaiusauusl), OTHOLUEHUS MeXAy rocyfapCTBOM U (OM3NYECKMM JSIMLIOM UMEIT elle w1
HEKOTOPYI0 MOPaJ/IbHYK COCTaBAAOLWYO (B3aMMHOE YyBCTBO A0/ra, NI0S/IbHOCTL). CyAHO, ABASICb HEABWKMMON BELLbIO (res), Takke
06nagaeT HaUMOHaUTbHOCTbIO, OfJHAKO OTHOLLEHUSI MeX/y TakKoi Bellbio 1 rocyapCTBOM OCHOBaHbI Ha yHKLIMOHa/IbHOM nogxoae. Tem
He MeHee CXOXeCTb 3TUX ABYX KaTeropuii B COBPEMEHHbIX YC/I0BUSX MpOC/exuBaeTca 6e3 Tpyga: npofgaxka rocyjapcreamu CBoei
HaLWOHa/IbHOCTU WMHOCTPAHHbIM rpakgaHam (Tak Has3blBaeMOe «MHBECTULIMOHHOE [PakAaHCTBO») NpUbAMKAaeT CYLUHOCTb 3TOro
WHCTUTYTa K HEKOTOPOI TOBApPHOCTU, TPAAULIMOHHO MPUCYLLE HaLMOHaNIbHOCTUN Cy0B (peructpauuns cygHa B ohLIOPHBIX (OTKPbITHIX)
perncTpax uM npuobpeTeHne «ygobHoro donara»). B pesynbrare mccnefoBaHWsl MPakTVKM NPefoCTaBNeHVs CyAaM HauMOHasIbHOCTW
aBTOpPOM BbIsiBNEHbI ABe TeHAeHuun. CornacHo nepsoii, A1 NPaBOMEPHOro NPMOGPeTeHNs npasa Ha diar JOCTATOYHO NNLb hakTa
perncTpauumn cyfHa B peecTpe rocyaapctsa hnara. Mo pasHbiM oueHkam, B Mupe okono 35 rocyfapcTB OTKPbITON perucrpaumu
npeaocTaBnAT (NpoaatoT) «yAobHbI dnar». [ipyras TeHAeHUMsA 3aknio4aeTcst B TOM, YTO MOMUMO (hOPMasibHOTO BHECEHUS B peecTp
3anvcu, TpebyeTca cobnofeHne psaa yCnoBuii, o6ecneymBalolLyx Hekve drakTuyeckve OTHOLLEeHUS rocyaapcTea v cyaHa (peasbHas
cBA3b). BTopas TeHAeHUMs paccmatpuBaeTcsi aBTOPOM Kak MpeanouTuTenbHasi, BCMNeACTBME 4Yero fenaetcs o6Wuii BbIBOL O
HEeOoBGX0AMMOCTM OLeHMBaTb, HACKO/IbKO XXEeCTkMe TpeboBaHWs MpeabsBaAstoTCA K CyAoBMafernblaM Ha YpPOBHE HauMOHasIbHOro
3aKoHofaTenbCTBa rocyfapcrea chnara, B TOM YuC/ie B TakuMx BOMpOcax, Kak NpaBo COGCTBEHHOCTU, FPaXAaHCTBO CYAOBNAaAeNbLEB,
KanutaHa 1 Y1IeHOB 3KUMaxa, OTYETHOCTb, TPAHCNAPEeHTHOCTb U Ap.

KnwoueBble cnoBa

peasnbHasi CBsA3b, HALMOHABLHOCTbL, MEXAyHapoAHOEe MOPCKOe NpaBo, YA06HbIN dnar, oTkpbiTas peructpauysi, HHH-npombicen

Ana uutupoBaHusA: AHApusHOB [. B. MexayHapoAHO-NpaBoBble NPOGIEMbl YCTAHOBNEHWSI peasibHOW CBSI3M CyAHa W rocygapcrsa
thnara: TopxecTtso hopmanmama Hag cogepxanunem? // XypHan BLUS no mexagyHapogHomy npasy (HSE University Journal of
International Law). 2023. T. 1. Ne 2. C. 54-71.

https://doi.org/10.17323/jil.2023.18189

BeBepneHue

MpeameTom uccrefoBaHus ABNseTcs cTaTbss 5 KoHBeHUMM 06 oTKpbiToM Mope 1958 rogal u cTatbs 91
KoHeeHuun OOH no mopckomy npaBy 1982 roga?, B COOTBETCTBMM C KOTOPbIMW MEX/y rocyAapCTBOM U
CY[HOM [O/DKHa CYyLLeCcTBOBaTb peasibHas CBA3b. OCHOBHOW MUCCefo0BaTeNbCKUii BONPOC 3ak/ioyvaeTcs B
YCTaHOB/IEHUW HOPUANYECKOTO 3HAYEHMS M CYLLHOCTW 3TON 3arafoyHOin MeXayHapoAHO-NPaBOBO HOPMBI,
MOCKOMIbKY HW OfHa W3 KOHBEHUWIA He JaeT MpsAMOro OTBETA Ha BOMPOC, YTO MOHWMAETCHA MOf peasibHO
CBSA3bl0 U Kakne npaBoBble NOC/NeACTBUA BO3HUKAIKOT B C/lyvae, ec/iv Takas CBsi3b OTCYTCTBYET.

1 KoHBeHUMsi 06 OTKpLITOM MOpe (3ak/oueHa B I. YKeHeea 29 anpens 1958 roga) // Begomoctn BC CCCP. 1962. Ne 46. CT. 457.
(Poccus yyacTtByeT Kak npasonpeemHuk CCCP).

2 KonBeHuuss OOH no mopckomy npasy (UNCLOS) (3akntoueHa B I. MoHTero-Beii 10 gekabpsa 1982 roga) // C3 P®. 1997. Ne 48.
Crt. 5493.
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3 aToro Ha nepBblil B3r154, TEOPETUHECKOrO BOMPOCA BO3HMKAET MHOXECTBO Npo6/siem, COCTaBASALLMX
MPaKTUYECKY 3HAYMMOCTb UccnefoBaHns. OT YCTaHOBNEHUS peasibHOW CBSA3U 3aBMCUT peLLeHne BONPOCOB,
CBSA3aHHbIX C MPU3HAHMEM WU HEMpU3HaHWEM HaUMOHaNIbLHOCTU CYAO0B, 3M(EKTUBHBIM OCYLLECTBEHNEM
IOPUCOMKLUM U KOHTPONSA, KOHTPO/IEM 3a COGMOAEHMEM  MEXAYHApPOAHbIX CaHKUMA B MOpE,
OVnsioMaTUyYecKkol 3aluMTon CyfHa W UNEHOB 3JKMNaxa, MeXAyHapoAHO-NpPaBOBOMW OTBETCTBEHHOCTLIO
rocygapcTtea onara, 60pbb0oii ¢ HE3aKOHHbIM, HECOOOLLLAEMbIM HEeperympyeMbiM pbi60/10BCTBOM (Aanee —
HHH-npombicen).

AKTyaNIbHOCTb paccMmaTpvBaemoli TeMbl BO3pacTaeT B CBA3N C HEOOXOAUMOCTbIO 3allMTbl MHTEPECOB
Poccuiickoin  depepaunn. lMpexae Bcero, MNpu MPOYTEHWM CTaTbM «OT MPOTMBHOMO» (contradictio in
contrarium) 3TO KacaeTcs BO3MOXHOCTU 06XOAUTb OLHOCTOPOHHME 3KOHOMUYECKUe Mepbl HepyXXeCTBEHHbIX
WMHOCTPAaHHbIX rOCYyAapCTB U UX 06beAUHEHWI, HanpUMep, NPy TaHKepHbIX NepeBO3Kax POCCUNCKON HedTu.
Kpome TOro, HenocpeacTBeHHOE NPaKTUYecKoe 3Ha4YeHNe MMEeET BbIBOA, O TOM, YTO Kakoe-/imbo rocyaapcTso,
Yy KOTOpPOro ecTb fIBHble OCHOBaHWA nosararb, YTo Mexnay CYAHOM M rocygapcTBOM dpriara OTCYTCTBYET
peasibHas CBA3b WM IOPUCAMKLUA OCYLLECTB/IAETCA HeEHaaexalmm 06pa3oM, AO/HKHO COOBLMNTL O TakmX
ob6CcTOATENLCTBAX TOCyAapcTBy hnara, KOTOpoe, B CBOK oyepefb, OO/MKHO MPOBECTUM COOTBETCTBYHOLLEE
paccnepoBaHve. OCOBGEHHO SAPKO 3TO MOXET OblTb MNPOLEMOHCTPMPOBAHO Ha npumepe gena «ApKTUK
CaHpaii3», pacCMOTpPEHHOro apbutpaxem B laare no ncky Koponeecresa HugepnaHabl npotue Poccuiickoi
bepepauun B 2017 rogy. OueBMAHO, 4YTO ewe [0 WHUMAEHTA BOKPYr HeTAHON nnatgopmbl
«MpupasnomHan» nosefeHve cygHa «ApkTUK CaHpaii3» (thakTMyeckum Haxofsuleecs nof KOHTPonem u
yNpaB/iEHUEM  MEXAYHAPOAHON  HEenpaBWUTE/IbCTBEHHOW  opraHmM3auum  «PUHMAMC»)  HEOAHOKpPaTHO
npeacTaBnsAno Ccob6oi HapylleHne MOorPaHNYHOro pexvMa u pexuma 6e30MacHOCTM  UCKYCCTBEHHbIX
YCTAHOBOK W COOPY>XEHWA, MpuMYyemM He TOoMbKO poccuiickux. Mpu atom, 6Gyayum rocygapcTeom donara,
HuaepnaHabl He NPUHUMAN HUKaKMX Mep MO U3MEHEHUIO NOBEAEHUA 3TOrO cyaHa.

MeToL0NornMYecKkyto OCHOBY HACTOALLEro MCCNefoBaHUA B OCHOBHOM COCTaBMAKT YacTHble MeToAbl
HayyHOro  nosHaHus  (MCTOPUKO-MPaBOBOM,  CPaBHUTE/NIbHO-NPABOBON,  (HOPMasIbHO-IOPUANYECKNI,
NVHTBUCTMYECKMIA 1 Ap.). Vcnonb3ys 3TM MeToAbl, B NEPBOM YacTu CTaTbW NpeanaraeTcs paccMOTPeTb
BOMPOCHI 3BOJIOLMM CaMoli naen 0 peasibHOl CBA3WM B MEXAyHapO4HOM Mnpase, Onvpasicb Ha Marepuasibl
Komuccun mexgyHapogHoro npasa OOH n npaktnky MexayHapogHoro Cyaa. Bo BTopoi Yact paccMoTpum
MOHATME W KPUTEPUN pPeasibHOM CBA3WM CygHa W rocygapctBa doiara € TOYKM 3PEHUS MPUMEHUMBbIX
MEeXAyHapPOAHbIX KOHBEHLMIA M OOKTPUHbL. B TpeTbeil yacTu npeanpuHMMAaEeTcst MonbiTka TOMKOBaHMWS
cTatbsl 91 KoHBeHuun OOH no mopckomy npaBy 1982 roga. B uetBepToii yacTn 6yaet npoaHaiM3mpoBaHa
npakTrka MexayHapogHoro TpubyHasna no mMopckomy npaBy u Cyaa EBponeiickoro cotosa. B 3akitoueHnn
nogsenem nuToru.

1. 3BoNOUMA NAEN 0 peasibHOIN CBA3M B MeXAyHapo4HOM npase

Kodugpukayusi. Komuccusa mexayHapogHoro npaBa OOH (manee — KMIT OOH, Komuccust) Hadana
3aHMMaTbCA Kogndukaumen mexayHapogHOro MOPCKOIO MpaBa Ha Ceccusix, MPOXOAMBLUMX B MEpUoL C
1950 no 1956 rogbl. [Npeactosino BbIACHWUTL, AEACTBUTENBHO /M MeXAyHapoAHOe MpaBo Hagensier
rocygapcrea HeorpaHuyeHHoW cBo6OAOM Npu npegocTasieHnn ceoero dnara. CneynasibHbIM 4OKNaA4YMKOM
Komuccmm 6bin HasHaueH ronnaHackuii npocpeccop X.-MN. dpaxcya. MNpy nogrotToBke Aoknaga OH onvpascs
Ha maTtepuasbl VIHCTUTYTa MeXxayHapoaHoro npasa (dhpaHu.: Institut de Droit International), KoTOpbIiA elle B
1896 ropgy, nccneposaB HaumoHasibHble npasBoBble cuctembl XVIIE n XX BekoB, NOCTaHOBW/, 4TO O/1F
npaBoOMepHOro nNpuobpeTeHns dunara He MeHee MNOJIOBUHbI COOCTBEHHUKOB CyHA [AO/MKHO NpUHaL/exarb
rpaxaaHam uav HalMoHaIbHOV KOMNaHWK, COCTosILLel Ha 2/3 U3 rpaxaaH COOTBETCTBYHOLLEro rocyaapcTea’.

B Poccuiickoli umnepuy npaBo NOAHATb PycCKuidi conar no 3akoHy 1865 roga* 6b10 NpenocTaBieHo
COOCTBEHHMKAM CyfHa U3 yucna pycckux nogfaHHbix. KOpuanyeckme nvua npuobpeTtany Takoe npaso npu
YCNOBWMW, 4YTO WX NpPaBfeHWe W [NlaBHble KOHTOPbI Haxogwnucb B npegenax Poccuu. ToproBblli ycTas
1904 roga yxectounn TpeboBaHuWs. CygHO MO0  CyYATATbCA  POCCUMIACKM, €C/AM  OHO  BCeLeno
npuHagnexano u ynpasnsnocb PYCCKUMM NOALAHHBIMU WAW KOPNOPATUMBHLIM OpraHoMm (Hopuvanyeckum
JIMLOM), COCTOSILLMM U3 NOAAAHHLIX MMnepun®. FNaBHOe ynpas/ieHre TOProBOro MopeniaBaHust Poccum ele

Yearbook of the International Law Commission 1951. Documents of the third session. Vol. Il. New York. 1957. P. 75-76.

4 TlonHoe co6paHve 3akoHOB Poccuiickoii Vmnepun. CobGpaHue Brtopoe. Tom XL. Otgenenue 1. 1865. Tun. Il OTaeneHus
Cob6cTBeHHol Ero Mimnepatopckoro Benvuectsa KaHuenspuu. 1867. C. 590.

5  WepweneBny . ®. Kypc mopzosozo npasa 8 4 m. Tom 3. BekcenbHoe npaso. Mopckoe npaso / I ®. LlepweHeBuy. M. :
M3patenbcTBo HOpaiit, 2018. C. 200-201.
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B 1903 rogy ykasblBasi0, YTO «HAUWUOHA/IbHOCTb 3aBUCUT HE OT BHeLIHMX DOpMasibHbIX NMPU3HaKoB, a OT
NMPU3HAKOB BHYTPEHHWUX, KOTOpble He BCerga 3aMeTHbl 019 MOCTOPOHHero Habniogarens, a UMeHHOo: OT
HaLUMOHa/IbHOCTW NUL, B/IOKMBLUMX CBOW KanuTaslbl B MOPEXOAHOE MpeanpuaTue, a otyacTu, HO B ropasgo
cnabeiileil cteneHn, 1 OT HAUMOHASILHOCTY /UL, KOTOPLIM BBEPEHO YNpaB/eHne AenaMu npeanpustus»®,
Ha npoTsxxeHun [0/roro BpeEMEHW B CO3HaHWW Nofel rocnofAcTBoBao NpeacTaB/ieHne 0 MOPCKOM CyAHe
Kak O )>XMBOM JiMLEe, CamOCTOATEe/IbHOM CybObekTe MpaBa, KOTOPOMY Takke CBOWCTBEHHO WMETb
HaumoHasbHoCTb. I @. LlepweHeBny NpUBOAUT COBOYNOTPEONEHMS, WCMOMNb30BaBLUMECS B TO BpeEMS:
«rnapoxof, MAET», «Mnapoxom 6exuT», «nokasasics Kyneu», «CyAHO nnatut»’. OKoHYaTe/lbHoe MpusHaHue
CyfHa KaK HeABWKMMOM BewM MpvBEO K TMOHMMAHUKIO €ro [/1aBHOW  MeXOyHapOAHO-NpaBoBOiA
0COBGEHHOCTU — ex territorialis: CygHO SBNSIETCSA NPOAO/DKEHWEM TOCYLAPCTBEHHON Tepputopun. B atom
CMbIC/1e HAUMOHAIbHOCTb U €CTb KaTeropus, onpeaenanLLasn npuHaaneXxHocTb CyaHa K rocyaapcTsy.

®. ®. MapTeHc nucas, YTo «BCe cyfa NPU3HAKOTCHA B OTKPLITOM MOPE OTOPBaHHbIMU YacTaMN TeppuUTopumn
TOro rocyaapcTea, nog doiaroM KOTOporo oHW nnaeatT»®. OTcloga criedyeTt, uTo Bce Mpoucxogsilee Ha
60pTY, BKAOYAsA CAEMKN U NpaBOHapyLLeHNs, onpeaenseTca No 3akoHy rocyaapctea gnara (lex flagi). dnar
BbICTYMNaeT BHELUHUM MPOSIB/IEHWEM HALMOHANLHOCTU CYA0B, CUMBONU3NPYIOLWLMM CYyBEPEHUTET HaJ, CYAHOM
B OTKPbITOM MOpE.

CXOACTBO MHCTUTYTOB HAUMOH&/ILHOCTU CyfHA W rpaxgaHcTBa (puanyeckmx nul, oTMeYanocb U Ha
ceccnax KMIM OOH. lMpucBoeHMEe MOPCKUM Cygam HauMOHa/bHOCTWM cregyetT u3 npuHumna cBob6oabl
OTKpbITOro Mops. B nyHkte 3 poknaga Komuccunm «Pexum oTkpbiToro mops» ot 10 anpensa 1951 roga
OTMEeYaeTCs, YTO UMEHHO KaTeropusi «HaluMOHa/IbHOCTb CY0B» AeNnaeT 3TU HeABMXMMble BeLy (res) o4eHb
MOXOXMMW Ha Jilofel, obnagatowmx rpaxgaHcTsoM. Cyaa Takke HagNexXnT KOHTPONMPOBaThb, & BOSMOXHbIE
3/10ynoTpebeHns, npoucTekawLle U3 NpaBoBOro pexuma oTkpbIToro mops (mare liberum), — npecekartb.
Mo3aToMy BbIXOf B OTKPLITOE MOpE pa3peLlaeTcs TobKo cyAam, 061a4aroLymM HauMoHaIbHOCThIOC.

KMIT OOH He cTtaBunia nog COMHEHME UCKMIUNTENIbHYI0 KOMNETEHLUMIO TOCYAapCTB Ha npefocTas/ieHne
HauMoHasIbHOCTW cyaaM. [aHHblii NpuHLUMN 6bl1 yXe NoApobHO pas3BuT B MNpeleieHTHOM npase. Tak, B
1905 rogy lMocTosiHHas nanata TpeTteiickoro cyga B laare no geny «Muscat Dhows» nogrsepgmnna npaso
rocyaapcTea NpuUHUMaTh pelleHve, KoMy NpeaocTaBUTh CBOW dosiar M Ha Kakmx yCnoBusx®. AHANOrMUYHbIM
o6bpaszom B 1953 rogy BepxosHbiin cyg CLUA oTmeTnn, 4TO Kaxkgoe rocygapctso No MexayHapogHoMy npasy
MOXET ONpeaennTb YC/0BUS NPefocTaBNeHns CBOEW HaUMOHA/IbHOCTU CYOHY, M3 Yero Crefyer He TOSbKO
noslydeHne BNacTu Haf HUM, HO 1 MPUHSITE OTBETCTBEHHOCTU™M,

Mpoekm cmameii. B 1955 rogy KMI OOH npeacTaBuna MpPOEKTbl CTaTeil Mo OTKPbITOMY MOpH™2.
O6paLlaeTt Ha cebs BHMUMaHUe NPOEKT cTaTb 5, B KOTOPOM U3HaYaUs1bHO Oblna 3a/10KeHa uaes o NpU3HaHum
TPeTbVMU ToCyAapCcTBaMy HaUMOHa/IbHOCTU CyAHa TOMbKO B TOM C/lyyae, ecnu perncrpauus otsedvaet
onpegeneHHoMy Habopy npaBoBbix ycnouii. KMI OOH onpegenuna cregywowpme  Kputepuu
NPaBOMEPHOCTU HECEHUS HaLMOHasIbHOro hriara: 1) pexmm rocyfapcTBeHHON COOCTBEHHOCTWU Ha CYOHO;
2) peXum 4acTHON COBCTBEHHOCTM Ha CyAHO, OfHAKO B TakoOM C/lyyae OHO [O/MKHO NpuHaziexarb
rpaxgaHuHy 3TOro rocygapcrsa Wan MHOCTPaHHOMY /MLy, KOTOPOE He TOSIbKO 3aKOHHO, HO U (hakTuyecku
NPOXWBAET Ha TEPPUTOPMM COOTBETCTBYIOLLENO rocygapcrea. Ecnn cob6CTBEHHWK CyaHa — lopuanyeckoe
Mo (KomnaHusi, NapTHePCTBO, akUuMOHEPHOE 06LEeCTBO), TO B60MNbLUMHCTBO €r0 YYaCTHUKOB LO/MKHO ObITb
rpaxgaHamu 3TOro rocygapcrsa WM WHOCTPAHHbIMU JiMLaMU, KOTOpble He TOMbKO 3aKOHHO, HO U
hakTU4ecKn MpPoXMBAKOT HaA TEPPUTOPMM COOTBETCTBYIOLLEro rocygapcrea. Mpu aToMm opuanyeckoe nuLo
OO/MKHO OblTb HE TO/IbKO Y4YPEeXAEeHO MO NpaBy COOTBETCTBYHLIEN cTpaHbl (lex societatis), HO U UMETb
3aperncTpupoBaHHbIi odonc (Aenosoe ob63aBefeHre) Ha TeppUTOPUM 3TOFO rocygapcTaa. Mo ntoram paboTsl
cneumanbHbliin goknagumk KM OOH ®paHcya npuLlen K BbIBOAY, YTO B OTCYTCTBUE peasibHON CBA3N MeXay
rocyapcTBOM, 3KUNaXeM U NpaBoM COOCTBEHHOCTY rocyfapcTBo dnara He CMoXeT aPheKTUBHO yNpaBnAThb
cyaHom®®. KMI OOH 6bina yBepeHa, 4YTO peaakuusi Npoekta cTaTtbM 5 Oyaylleli KOHBEHUMW B

5  BepeuweTtuH B. C. Ceo60da cydoxodcmsa 8 omkpbimom mMope. Mockea. 3a. MO, 1958. C. 29.

7 LepweHeBuy I. ®. Yka3. coy. C. 198.

8 MapreHc ®. ®. CospeMeHHOe MexdyHapodHoe npaso Yusu/u308aHHbLIX HaPodos. B 2-x momax | nog ped. B. A. TomcuHoBa. M. :
3epuano. 2008. — (Cepust «Pycckoe ropuguyeckoe Hacnegme»). T. 2. C. 162.

®  Yearbook of the International Law Commission 1951. Documents of the third session. Vol. Il. New York. 1957. P. 75.

1 Muscat Dhows Case (France v. Great Britain): Award. The Hague, 8 August 1905 // The Hague Justice Portal. URL:
http://www.haguejusticeportal.net/index.php?id=6926 (gata obpauieHns: 28.06.2023).

1 U.S. Supreme Court in the case of «Lauritzen vs. Larsen» (1953) // URL: https://www.law.cornell.edu/supremecourt/text/345/571
(nata obpaLeHuns: 28.06.2023).

12 Yearbook of the International Law Commission, 1955. Documents of the seventh session. Vol. Il. New York. 1960. P. 20.

13 Yearbook of the International Law Commission, 1951. Documents of the third session. Vol. Il. New York. 1957. P. 83.
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NnpenioKeHHOM BuUAEe OTPaXaeT COCTOSAHME O0ObIYHOTO MeXAyHapoOHOro npasa, NMOCKOMbKY MMEHHO Takue
YyCNoBuA NpefycMOTPeHbl B HAUMOHaIbHOM 3aKoHOAAaTeNIbCTBe rocyaapcTts. Mpu aToM npeanosaranock, YTo
ONs OCTWKEHWS peasibHOM CBSA3M Ha MpaKTUKe rocyfapcTBa OO/MKHbI MHKOPMOPMPOBaTh BbilleyKasaHHble
HOPMblI B CBOE 3aKOHOAATe/IbCTBO, TEM CambiM YHU(ULMPOBAB MNpPaBOBble YCMNOBUSA MpefocTaB/ieHns
HaUMOHaIbHOCTMW.

OfHako He BCe rocyfapcTtsa nognepxanu aty nosvuuvio. Tak, HugepnaHabl B CBOEM OT3bIBE Ha NMPOEKT
ctateii KMIMT OOH Bbipa3nnn COMHEHME B BO3MOXHOCTWU pa3paboTky noApobHbIX MpaBwusl, KacatoLMxcs
npasa rocygapcTts nNpefoCcTaB/iATb CBOK HAUMOHA/IbHOCTb CyAam, MpensiokMB OrpaHnYuUTbLCA JWLlb
YVKa3aHMEM Ha CyLecTBOBaHWE MexX[y HUMKU CBS3M 6Ge3 Kakol-nmbo nogpo6Hoit aetanmzaunm®,
B aHrNuitickom OT3bIBE Ha NPOEKT O6bl1I0 MPEA/I0KEHO BK/IOUUTL B TEKCT OyAylleil KOHBEHLMU MPaBOBYH)
HOpPMY, cofepxXallyo 0653areflbCTBO rocyAapcTs a(pPEKTUBHO OCYLLECTBATL OPUCAUKLIMIO N KOHTPO/b Haf,
cyfamu, nfaBalowymy nog ero donarom™. Crnopbl 0 peasibHOM CBA3M BCErAa BO3HUKa/IM B KOHTEKCTE
onpefeneHHbIX orpaHnyeHmnin cBo60abl rocyaapcTB NPeAoCTaB/IATh CBOK HALMOHaNLHOCTL cyaam. MNpu aToM
OMNMOHEHTLI 3TOr0 Tesnca NPUBOAUNN peLleHne no aeny «Lotus» 1927 roga, 3ak/oyaroweecs B TOM, YTO
orpaHuyeHnss cBo6oabl rocyfapcTB HeMb3a NPe3toMUpPoBaThb, Tak Kak MexayHapoLHoe npaBo OCTaBseT 3a
rocygapcrteamy  3HauUTENbHYI0 CTeMeHb YCMOTPEHWs, KOTOpPOe OrpaHnyYMBaeTCs TOMbKO MPSAMbIMU
3anpeTuTe/IbHbIMU HopMaMu®e,

TemM He MeHee Ha BOCbMOI ceccum Komuccusi, pacCMOTPEB 3amMedaHust npaBUTENbCTB, couvna
Heo6XoAMMbIM OTKa3aTbCsA OT 3TON TOYkM 3peHus. ChopMynupoBaHHbIE €0 KPUTEPUW, OMpefesieHHble B
cTatbe 5 npoekTa ctarteit 1955 roga, He MOI/IM OTBEYATb NOCTaB/IEHHOW Nepes coboit uenun. CyuiecTsytoLlas
MpaKkTUKa B pas/MyHbIX rocyAapcTBax Oblsia HACTO/IbKO Pas3fIMYHON, YTO 3TO CTAHOBWIOCH OOBLEKTUBHLIM
npenarcteneM. Moatomy KMIMT OOH pelwunnia orpaHNyYnTLCA NPOBO3MNalleHneM PYKOBOAALErO NpuHUMna
peanbHoli C€BSA3W (aHrn.: genuine link), X0TA W3Ha4YasbHO ®paHcya WCNONb30Ba/T BbipaXeHue «real
connection». OcHoBHOI BbiBog KMIT OOH cBogwica K TOMy, 4TO 3hDEKTUBHASA HOPUCAMKLMSA MOXET
OCYLLECTBNATLCA /Wb TOrAa, Korga Mexay rocygapCcrBom U CyAHOM (DakTUYECKU CYLLEeCTBYIOT OTHOLLEHUSA
WHble, YeM NPOCTas perncTpauusa Nnm npoctas Bblhaya CBULETENLCTBA O PErncTpaLmu.

MexoyHapooHbili Cyd. BaxxHoe 3HauyeHue A/1s1 MOHUMaHUS NPOUCXOXAEHNS U UCTOPUYECKOro pasBUTUS
npuHUMNa peasibHOW CBA3WM MMeeT npakTuka MexayHapogHoro Cyga (panee — Cygn). MOXHO OTMETUTb
HECKOMbKO MNpeuefeHToB, B KoTopbix Cyh 3arparMBasl pacCMaTpvMBaeMblii Hamu MpuUHUMN. 3TO Aeno
«Nottebohm» 1955 ropal’, KoHcynbTaTUBHOE 3akodeHne 1960 roga® w pmeno «Barcelona Traction»
1970 roga?®.

Adeno «Nottebohm». MexgyHapogHbii Cyg NoATBEPAWs, YTO MeEXAyHapoAHOe MnpaBO NPU3HAEeT 3a
KaxAblM rocygapCcTBOM KOMMNETEHUMIO YyCTaHaB/MBaTb HOPMbI, Onpegenswowme npuobpeTeHne u
npekpawleHme CBOEro rpaxpjaHcTBa. BnepsBble B WCTOpUM O rpaxaaHcTBe ObLIO 3asBNEHO Kak o
IOpPUAMYECKOM OTHOLLEHUW, B OCHOBE KOTOPOIO JIEXMT 4YyBCTBO COLMA/IbHOW MpuBA3aHHOCTW. B cnyvae
[OBOWMHOIo rpaxgaHcTBa npaBoBas CBSA3b ONPefensercs B 3aBUCMMOCTU OT TOrO, C Kakum rocygapcTtBoMm
hmsmyeckoe MU0 MMeeT Haumbonbllee 4YMC/I0 COLMasIbHbIX KOHTaKTOB. [paXgaHCTBO He CBOAMTCHA K
NPaBOOTHOLUEHUIO (HaNM4YMI0 B3aMMHbLIX NpaB U 06s3aHHOCTEl), a UMEeeT 6osiee CNOXHOEe CcopepXaHue,
onpegenseMoe U (PU3MYECKAM MPOXUBAHMEM, U COCPELOTOYEHMEM WHTEPECOB Ha TeppuTopun
COOTBETCTBYMOLLero rocyaapctea. MNpu onpegeneHun adphekTuBHOCTY rpaxaaHcTea Cya npefnoxunn Habop
KpuTepues, a MMEHHO HeobXOoAMMOCTb OLEeHMBaTbL 06pa3s XM3HKU, PakTUYeCKoe MeCTO XUTENbCTBA, LEHTP
XU3HEHHBIX MHTEPECOB, CEMEHbIX CBSA3ENA, NMIaHOB Ha GyayLiee»®.

[ymaeTtcs, uto peweHne Cyaa no desny Homme6oma, BbiHeceHHoe B 1955 rogy, korga KMIM OOH yxe
npubnmxanacb K 3aBeplUeHVO KOoAUMKALMOHHOW paboTbl, NOBAMANO M Ha uneHoB Komuccuun, m Ha
hopMMpoBaHne nosuLmMin rocyapcTs Mo UTOTOBOMY MNPOEKTY cTatei. PopMynnpoBKa «peasibHas CBA3b»
npsAMo cnegyetr u3 ucnonb3oBaHus Cyaom KaTeropuii «MnogJIMHHas», «peasibHasn», «3deKTnBHas»,
«UCTWHHas» B [aHHOM fene. Kak BepHO yKasblBaeT amepukaHCckuii opucT J1. KyHu, NpyvHUMN peasibHOiA

4 Ibid P. 53.

5 Ibid. P. 81.

6 The «Lotus» Case, 7 September 1927. P.C.I.J. Series A. Ne 10. 1927. P. 18-19.

7" Nottebohm Case (Liechtenstein v. Guatemala), International Court of Justice, Judgment of 1955. ICJ. Reports 1955. P. 4.

18 Constitution of the Maritime Safety Committee of the Inter-Governmental Maritime Consultative Organization, Advisory Opinion,
1.C.J. Reports 1960. P. 150-172.

1 Barcelona Traction, Light and Power Company, Limited, Judgment, 1.C.J. Reports 1970. P.3.

2 KpaTKoe W3/IOKEHWE PeLUeHWd, KOHCYNLTAaTUMBHLIX 3aK/IlOYeHWi i M nocTaHoBneHuii MexayHapogHoro cyga 1948-1991. OOH.
Hbto-Mopk. 1993. C. 42.
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cBsA3N 6b1n pacnpoctpaHeH KMIMT OOH Ha HauMoHaslbHOCTb CYA0B TOYHO Tak Xe, Kak OH Obli MPUMEHEH B
pelueHun no desly Hommeboma?'.

KoHcynnemamusHoe 3ak/odeHue 1960 2oda. MNpsiMoe OTHOLLEHWE K Npo6/ieMe peasibHON CBA3W MMeeT
anckyccus, npoxoameas B 1959 rogy Ha nepsoii ceccun Accambnen MexnpaBuTenbCTBEHHOW MOPCKON
KOHCY/NbTATUBHONM OpraHu3auMm Ha Bblbopax B KomuteT no 6e3onacHOCTM MopensasaHus (gasnee —
KomuteT). flerutumHocTb Komuteta onpegenssnacb u3bpaHMem B Hero YeTbipHaguaty rocyaapcrs co
«3HaunTeNbHbIM UHTEPECOM B 0becneyeHnn 6e30MacHOCTU», U3 KOTOPbIX HE MEHee BOCbMMW CTPaH AO/IKHbI
OblIN MMETb HaMbBO/bLWWIA MO TOHHaXY (pr1oT (cTaTba 28 KoHBEHUuM 0 MexnpaBuTeNnbCTBEHHON MOPCKOIA
opraHuzauun (oanee — NIMKO?)).

Ha uneHcTBO npeteHgoBasin JInbepus n MNaHama, KOTOPblE MO 4YMC/Y 3APErMCTPUPOBAHHOIO TOHHAXKA
3aHMManIM TPETbE U BOCbMOE MEeCTO COOTBETCTBEHHO. OfHaKO HauuoHaslbHble Aenerauum Ha Ceccum
Accambnen VIMKO He Hawnm ocHoBaHwiA ons vneHctea Jinbepun n MNaHambl B KomuTeTe (HECMOTPSA Ha KX
aKTUBHYIO MNOAAEPXKY CO CTOpOHbl CLUA), yto ¥ nocnyxuno nosogom ansa obpaweHns B Cyg. o
npeanoxexnnio Jinbepun Accambnes WMKO npuHsana pes3onoumio 0 3anpoce  KOHCY/bTaTMBHOMO
3aK/Il0YeHns, B KOTOPOW Obln NocTas/ieH BONPOC, 06pasoBaH N1 Komutet, n3bpaHHblin 15 aHBapsa 1959 roga,
B cooTtBeTcTBUMN C KoHBeHumeli MIMKO. Mo mHeHuto A. J1. KonogkmHa, aTOT BONPOC MO CBOEN CyTW Kacasics
MPU3HaHUA U HENPU3HAHWS PEasIbHON CBSA3M Mexay cTpaHamu MaHronmoko® u cyaamu, KoTopble XOAun
nog ux cpnaramu. OT 3TOro, B CBOK OYepelb, 3aBWCENO NPU3HAHUE WU Henpu3HaHue sMbepuiickoro u
MaHaMcKOro CyAoB Kak HaUMOHa/IbHbIX (O/I0TOB 3TUX CTpaH?.

B 1960 rogy MexayHapogHblii Cyn AeBATbIO rosiocamu NpPoTUB NATWM NOCTaHOBWUI, YTO KOMUTET He Obin
yuypexaeH B COOTBETCTBMM CO cTatbeil 28 KoHBeHuum VIMKO 1948 roga, NOCKO/IbKY MMENo MEeCTo
3/10ynoTpe6rieHne AMCKPELMOHHbIMU MofHOMouusimu Accambnen (dppaHu.: détournement de pouvoir)®.
Accambriee npefctosno m3bparb BoceMb CTpaH, obnagalowmnx HanbosbWUM Mo TOHHaxy dunotom. CrioBa
ctatby 28 KoHBeHuun 06 VIMKO 1948 roga «He MeHee BOCbMW M3 KOTOPbIX...» UMEKT 06a3aTesbHbIi 1
MMMEPATUBHLIA XapakTep W TOYHO BblpaXatoT HamepeHve paspaboTuMKoB KOHBEHLMW?S. 10 MHeHuo Cyaa,
BblpaXXeHne «un3dupaembix» (aHrn.: elected) Henb3si BOCMPUHUMATb MYTEM CCbUIKM ML HA €ro 06bl4YHOe
nnu obliee 3HayYeHue; NPYMEHEHWe 3TOr0 BbIP&KEHUS HE MOXET NnpeBpallarb HasHayeHue B npoueaypy
BbIOOPOB, KoTOpasi npoTvMBopeynna Obl 3apaHee YCTAHOBIEHHOMY KPUTEPUWIO: HanbOsblUMi TOHHAX W
Ha/mume 3HauUTENbHOrO MHTepeca B 6e3onacHocTw. Moatomy Cyh nocumtasn, YTO rocyaapcrsBa AO/MKHbI
HasHauaTbes (aHrn.: appointed)®’. Cya Takxke NMPUHSI BO BHUMaHue apTukib «the» nepep hopMy/IMpOBKOiA
«largest ship-owning nation», 4T0O TaKxe yKa3blBaeT Ha 3/IEMEHT OnpeeneHHOCTU B OTHOLLEHUN Ha3HaYeHUs
BOCbMW rocygapcTs. Mo MHeHuo Cyga, npu pelleHnn Bomnpoca O MPU3HaHUM B KayecTBe «ob6najaroLmx
HaMbonbWwyM (P/I0TOM rocyfapcTB» ClefyeT nonaraTtbCa TOMIbKO Ha CPaBHUTENbHbIE AaHHble perucTpa o
TOHHaXxe.

CnepnyeT cornacutbCsl € oueHkoid A.J1. KonogkmHa, KOTOPbIA nucan, 4YTo 3TO KOHCY/bTATUBHOE
3aK/Ilo4eHne NPOTUBOPEYUUT MPEXHel npakTuke MexayHapogHoro Cyfa, B YaCTHOCTW peLueHuio no oesty
Homme6oma, xkorga Cyph 3asBus, YTO B BOMPOCE HaUMOHasIbHOCTWN TpebyeTcs NoATBepAMTb, UMEETCH Jin
hakTuyeckas U HenopaenbHas CBA3b, ABASETCA /1M OHA peasibHON M 3PPEKTUBHOM, YTOObI ObITb TOYHBIM
IOPUANYECKUM BbIpaXXeHnem?s,

HecornacHblin ¢ peleHvem cyabst M. KnHTaHa B 0CO60M MHEHUM OTMevaeT npobremy peasibHOi CBA3N,
cnpaBefMBO nosaras, YTo Mexay peructpaumeli cygHa (oopMasnibHblii MO CBOEMY Ha3HAYEHUH akT) U
NOO/WMHHbIM BfafeHVemM TOproBbiM PNOTOM (COAepXaTesfibHblA acnekT) CyLlecTByeT NpuHUMNuaibHas
pasHuua. BnageHve dnotoMm OTpaxaeT MexAyHapOoOHYH 3KOHOMWYECKYID peasibHOCTb, KoTopas
npoeumpyeTcs depe3 YyCTaHOBMeHMe peanbHoli cBsisan. CyapAa M. KuHTaHa cuuTaer, 4to 3Ta wuges

2L Kunz J. L. The Nottebohm Judgement /| American Journal of International Law. Vol. 54. 1960. Ne 3. P. 569.

2 KoHBeHUMsi 0 MexnpaBuTeNIbCTBEHHON MOPCKO KOHCYNbTAaTMBHOW OopraHusauumn (3akntodeHa B T. )KeHese 6 mapTta 1948 roga) //
COOpHUK [eiCTBYHOLWMX AOrOBOPOB, COMMalleHnii N KOHBEHLMIA, 3aknoueHHbIXx CCCP ¢ MHOCTpaHHbIMY rocygapctesamu. Boin. XX.
M., 1961. C. 640-658.

% MaHama, MoHaypac, nbepusi, KocTa-Puka v apyrve «yfo6Hble donaru» (abopesunartypa).

2 KonopkuH A. J1. HayuoHa/ibHOCMb MOPCKO20 CyOHa U NpuHyun peassHoli cas3u /| COBETCKMIA eXerofHvK MexayHapoiHoro npasa.
1961. M. : 3g-Bo AH CCCP. 1962. C. 234.

% B KOMUTET 6biIM U36paHbl 8 CTpaH, UMELWMX Hau6onblwuii ToproBblii dooT (CLUA, AHrusa, Hopeerusi, AnoHus, Utanus,
Hupepnanabl, ®paHumsa n NepmaHns), 1 WeCTb CTpaH, 0C060 3aMHTepecoBaHHbIX B 6e3onacHOCTM mopennaBaHus (CCCP, MNpeuus,
OAP, NakuctaH, ApreHTnHa 1 KaHaga).

% Constitution of the Maritime Safety Committee of the Inter-Governmental Maritime Consultative Organization, Advisory Opinion,
1.C.J. Reports 1960. P. 158.

27 Ibid. P. 161.

2% KonogkuH A. J1. Ykas. coy. C. 236.
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npeacTaBfIseT opinio juris Mo paccMaTpuBaeMoMy BOMpPocy?®. dnar Kak BbICLUMIA CUMBOJST CyBepeHUTeTa
OOMKEH BblpaXaTb 3KOHOMMYECKYI0 CBOOGOAY rocyAapcTBa, a He NoMTUYECKUe YCTPEM/IEHNS TPETbUX CTpaH
NN KOMMEepYeCKUe MHTEPECH! BANATEbHBIX KOPNopaLuii.

B M3BECTHOW CTEneHM MOXHO FOBOPWUTb O MOMUTUYECKOM PELUEHUW, MOCKOSIbKY WMHOE O03Ha4asio Obl
NMOCTaHOBKY BOMpoOCca O HenpaBOMEPHOCTU «yAO0OHbIX (unaroB», YTO 3aTPOHY/I0 Obl UHTEPECH! KPYNHENLNX
COBCTBEHHUKOB (h/10Ta U, Kak crieAcTBue, OCHOBbI [106a/1bHOM TOProB/v, Tak akTUBHO OTcTanBaeMble CLUA.
HecmoTpss Ha HeonpegeneHHoCTb NpUHLMNA peasibHON CBA3W, CTpaHbl aHronmbko, Haxopswmecs nog
B/IMSIHAEM KPYMHbIX aMepUKaHCKMX Koprnopauuii, CTpeMunncb usbexarb ero mexayHapogHO-MpaBoBOro
NPU3HaHKS 1 3aKpenieHns, Ha YTo cnpaseaneo o6paiian BHuMaHue I U, TyHKuH,

«Barcelona Traction». B KOHTEKCTE TEMbl HACTOSLLETO UCC/IeA0BaHNS NCKIOUNTENbHBIA MHTEPEC B 3TOM
Jene npeacTtaensetr ocoboe MHeHve cyabn @. [bkeccona. OH nonaras, 4TO MNPUHUMN peanbHOl CBA3U
06beguHAET Taknme pPOACTBEHHbIE KaTeropuu, Kak «rpPaxgaHCTBO» JiUL, «HAUMOHA/IbHOCTb» CYAO0B U
komMnaHwii®l, MpuMeHuTeNbHO K MopckuM cygam ®. [hkeccon npeasiokua TecT U3 TPex KpuTepues, Mo
KOTOPbIM HaA/eXWUT OLEeHVBaTb CYLLeCTBOBaH/WE peasibHOW CBSA3M: ynpasneHve (NpegnonoxuTenbHO
UMeeTcs B BUOY CBA3b MeXAy KanuTaHoOM cyaHa W cy[oBnafenbueM, a Takke Mexay HUMU U’
ohuLmanbHbIMM  AOMKHOCTHLIMU NNMLAMKM rocygapcTea donara), NpaBo COOCTBEHHOCTM (B TOM u4ucne
CYObEKTHbI COCTaB OTHOLUEHUI A COBCTBEHHOCTU) U 3hhekTUBHOE OCYLLECTBIEHNE HOPUCOANKLNM U KOHTPOAS
(B TOM uucne gelicTene Ha CyaHe 3aKOHOB rocygapctea donara). Apyrmmmn cnoBamu, KpUTepuid ynpasneHms
packpbiBaeT (QaKTMYECKYD CTOPOHY MpVHUMNA peasibHOM CBS3W, MpaBO COOCTBEHHOCTM OTpaXaeT ero
9KOHOMUYECKMIA acnekT, a OCYLLECTB/IEHNE PUCAMKUMM U KOHTPOMA — MNOAWTUKO-NpaBoBoli. . Jkeccon
YBEPEH, YTO NpW OTCYTCTBMM AAHHbLIX KPUTEPMEB ApYyrue rocyaapctsa He 06s3aHbl NPpU3HaBaThb 3asB/IEHHYH0
HaUMOHAILHOCTL CyfHa Mo MeXAyHapoAHoMy npaBy*2. Takue c/lydyan MMEHYIOTCS «HaLMOHA/IbHOCTLIO MO
pacyeTy» UNN «yfoOHbIM FpaxaaHCTBOM» (aHrn.: citizenship of convenience) nNo aHanormm ¢ «yao6HbIM
dnarom». [aHHOe aBTOPUTETHOE MHEHME BHEC/I0 CYLLECTBEHHbIA BKIag B MCTOPUYECKOE CTaHOB/IEHUE
npuHUMNa peasibHON CBA3W. OTO OAHO W3 HEMHOrMX 3asBfIeHUR, UCXOAALWMX He OT npeacTaBuTenei
OOKTPWHBI, @ OT [AeNCTBYILWEro Ha TOT MOMEHT cyabu MexayHapogHoro Cypaa, KOTOpblli akueHTupyet
BHMMaHME Ha cogepxarteflbHoW 4acTtu npuHuuna (BKYeHVE psfa BO3MOXHbIX KPpUTEpPMEB) U CTaBuUT
Npo6aeMy NpaBOBbIX NOCMEACTBMWIA B C/ly4ae OTCYTCTBUS peasibHO CBA3N.

2. MNMoHATME 1 KPUTEPUN peasnibHOI CBA3M CyfHa U rocygapcTea chnara

KonseHyusi OOH no mopckomy npasy 1982 e2oda. Mo wToram pab6oTbl TpeTbei koHdepeHuun OOH no
MopckoMy npaBy (1973-1982 rogpbl) 6bi1a nognucaHa KoHBeHUMsA Mo MOpCKoMy npasy (fanee — KoHBeHUuA
1982 roga), KOTOpPYH Hepeako OnpefensitoT B KauyecTBE COBPEMEHHOW «XapTuM MOpeli U OKeaHOB»,
HECMOTpPSl Ha TO YTO B HEW 40 CUX NOP HE YYaCTBYIOT Takme KpynHble MOpckme aepxassbl, kak CLUA n Typuus.
KoHBeHUMa 1982 roga He pasbsACHSAET, YTO MOHUMMAETCA MOoA peasibHON CBA3bID WM KakoBbl MpPaBOBble
nocnencTens ee OTCYTCTBUA.

Kak npegcTtaBnsercs, npakTnyeckass MOTPEOHOCTb B YCTAHOB/IEHUW peasibHOM CBSA3M BO3HMKAET B
cnegywowmnx uensax: 1) npumeHeHue ctatbn 292 KoHBeHuuu 1982 ropa (B genax O Hesamen MTeNlbHOM
0OCBOOOXAEHNM CYA0B U 3KMNavkeld 60/1blLI0e BHUMAHWE YAENSETCA perncTpaumm u npaBoOMepPHOCTU HECEHNS
HauMoHasIbHOro hnara); 2) npuBAeyYeHne rocygapctea dpiara K MexayHapogHO-NpaBoBO OTBETCTBEHHOCTY;
3) gunnomartuyeckas 3awmuta U KOHCYNbCKOe CofeiicTBue; 4) pelleHne BOMpoCOB HPUCOUKLMN 1 KOHTPONS
(HanpuMep, KOHTPONb CO6/MoAeHNs npaBu/l 6e30MacHOCTU U GOPTOBOIM AMCUMM/IUHBI); 5) ocylecTBieHne
npaBa Ha BOEHHYI 3alluTy rocygapcrea chnara, B TOM uucne B nopsgke cratbn 51 YcraBa OOH;
6) pelweHne BoMnpoca O MPaBOMEPHOCTWM TOProBAWM MexXAy noptamu OfHOro rocygapcrea (kabotax);
7) onpegeneHve B Cnyyae BOWHbI cTatyca CygHa W NPUMEHEHWS K HeMy HOPM MeXAyHapogHOoro
ryMaHWTapHOro npasa; 8) coxpaHeHMe HauMOHasIbHOCTW, HECMOTPS Ha TO, YTO CYAHO CTaslo MUPAaTCKUM
(ctatbst 104 KoHBeHumn 1982 roga); 9) BO3MOXHOCTb OCMOTpPa BOEHHbIM KOpab/ieM MHOCTPAHHOTO Cy/Ha,
€C/IN 3TO CYAHO HEe MMEET HaUMOHANIbHOCTU, a Takke eC/iM Ha HEM MOAHAT UHOCTPaHHLIA doiar WM OHO
OTKa3bIBaeTCS MOAHATL (priar, HO 3TO CYAHO B OEWCTBUTENIbHOCTU UMEET Ty XE HaUVOHa/IbHOCTb, YTO U

2 Constitution of the Maritime Safety Committee of the Inter-Governmental Maritime Consultative Organization, Advisory Opinion,
1.C.J. Reports 1960. P. 178.

30 TyHkuH T. W. Ouepku mexdyHapodHO20 MOPCKO20 npasa. MockBa : F0CyAapCTBEHHOE W3AATeNbCTBO OPUAMYECKO NUTEPaTypbI,
1962. C. 181.

31 Barcelona Traction (sep. op. Jessup), ICJ. P. 188 //
URL: https://www.icj-cij.org/public/files/case-related/50/050-19700205-JUD-01-06-EN.pdf (aata obpawieHus: 28.06.2023).

%2 Ibid.
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[OaHHbI BOEHHbIN Kopabnb (cTatba 110 KoHBeHummn 1982 roga); 10) npvMeHeHne KONAN3MOHHON MpUBA3KA
lex flagi, NOCckonbKy OTCYTCTBUE peanibHOl CBA3M Mo cMbicny KoHBeHumn 1982 roga BneveT HEBO3MOXHOCTb
3(pbheKTUBHOIO MPUMEHEHUSA «3aKoHa rocygapcrsa ara» K Lenomy psgy 4acTHO-NPaBOBbIX BOMPOCOB;
11) KOHTPO/Ib 3a COGNIAEHMEM PEXMMA MEXAYHAPOAHbIX CaHKUMIA B MOpe.

Ocobyl0 akTyas/lbHOCTb AaHHbI MPUHUMN NPUOBPETAET B KOHTEKCTEe 60pbObl MMPOBOr0 COO6LIECTBA C
HHH-npombiciom. Mopckne cyaa nof «yaobHbIM» doiaroM He TO/IbKO NoApPbIBAtOT OCHOBbLI palyOHasIbHOMo
MCMOJIb30BaHNA MOPCKUX GMONOrMYECKNX PecypcoB, HO M COBEPLUAOT 3KOMOrMyeckne npaBoHapyLUeHWs ¢
TPAHCTPaHNYHbIMW  BpeAHbIMW NOCNEeACTBUSAMM, HEPeaKo NOoLO3pPEeBaloTCA B MNepeBO3Ke HAapKOTWKOB,
HeneraslbHbIX MWIPaHTOB, a Tawkke Apyrux O6BLEKTOB, O6OPOT KOTOPbIX 3arnpelieH WAn orpaHuuyeH
MeXAyHapoAHbIM NpaBoM. VCKAUMTeNbHbIMU NPEACTAaloT cUuTyauum, B KOTOPbIX MHOCTPAHHOE CYAHO MOXET
ObITb MepexBayeHO B OTKPLITOM MOPe B Uenax ucnonHeHnus pesonoummn CoseTta besonacHoctn OOH
(HanpuMep, ecnuM CcaHKUMM BBeAeHbl B OTHOLUEHUW KOHKPETHbIX CyAOBNafesbueB WM caMoro CyaHa,
KOTOpoe 415 NPUKPLITUA HeceT donar TpeTbero rocyaapcraa).

B CLA paccmatpuBaloT nNpo6nemy peasnbHOW CBA3M He TOMbKO NPUMMEHUTENIbHO K Cydam, HO W K
NCKYCCTBEHHbIM COOpYXeHunsiM Ha mope. 20 anpens 2010 roga B MekcukaHckoM 3anuse (80 kM OT wTarta
JNynanaHa) nponsoLlen B3pbiB HedhTAHONM nnaTopmbl «Deepwater Horizon», akcnayatupyemoli nog, qpiarom
MapLuannoBbiX OCTPOBOB. B pesynbrate katacTpodobl norm6nm 11 4yenoBek, a B MEKCUMKAHCKUA 3anuB
BbINNNOCL 0KOMO 200 M/IH rasi/IoHOB HedpTu. AmepuKaHckuin opuct b. Belikep, nogpo6bHO aHanmanpys
IopuanYeckne acnekTbl KatacTpodbl, NpULLIEN K BbIBOAY O HEOOXOAVMOCTU «BO3POAUTL MPUHLMM peanbHOl
CBSI3U B COBPEMEHHOM MEXAYHAPOAHOM npaBe»=2.

KoHBeHYyusi 06 ycnosusix peaucmpayuu cydos 1986 zoda. BaxHelhlwMM MexayHapohHO-NpPaBoBbIM
OOKYMEHTOM, NPW3BaHHbIM HENoCpefCcTBEHHO peann3oBaTtb MosioxeHusa ctatby 91 KoHseHuumn 1982 roga,
ABNseTcs npuHaTas B 1986 rogy KoHBeHumst OOH 06 ycnoBusix peructpaumm cynos® (nanee — KoHeeHuus
1986 roga). B ctatbe 1 npsAMO ykasaHa LUefNb ee MpUHATUA: obecnedyeHne peasnibHOW CBA3WM MEXAY
rocygapcteamun chnara v cygamu. FNpuHYMas BO BHMMaHue nosoxeHus KoHeseHuun 1986 roga, cnegyet
OTMETUTb Clleaylolme KpUTepun peasibHOW CBA3W: 1) rpaXAaHcTBO COOCTBEHHUKA CyAHa [O/DKHO
COOTBETCTBOBATb rOCYAapcTBy permcrpauuu (ctatbsl 7); 2) rpa4aHcTBO KOMaHAHOro cocTaBa M 4/1eHOB
SKUMaxa CygoB  Takke  [O/KHO  COOTBETCTBOBATb  [OCYAAapCTBY  peructpaumm  (ctatbsa  9);
3) cynoBnagensyeckas KOMMNaHua 1 ee fovyepHue CTPYKTYPbl AO/MKHbI BbITh yupexaeHbl W/uam umMeTb CBO
WTab-kBapTMpy B rocygapctee peructpauum cygHa (ctates 10); 4) obecneveHve unaeHTUdMKaUUN
Cyfi0BMafieNnbLeB 1 onepaTropos B pernctpe (crarba 11).

Byayuwiee KoHBeHuun 1986 roga npeacrtasnfetcs HeonpegeneHHsiM. 3a npoweiine 35 fieT co AHA ee
nognucaHnWs OOKYMEHT B CWIYy He BCTYNWA W BpA4 /M 3TO Korga-Hubyap npousoiigeT. KoHBeHuuo
patucpuumpoBan Bcero 15 rocypapcts®. CCCP nognucan KoHBeHUMio B 1987 rofdy, HO Tak U He
patndmumposasl ee. PacnpoctpaHeHutio KoHseHuun 1986 roga no-npexHeMy MNpoTUBATCA OWLLOPHbIE
IOPUCOMKLMM € OTKPLITBIMU  perucTpamu, noafepXxviBaemMble TPaHCHALMOHa/IbHbIMU - KOpnopaumsMm 1
HEKOTOPbIMY NpaBuTeNbCTBAMM.

MexxdyHapoOHOo-npasosbie akmbl 8 cthepe yrpasaeHusi pbi6o108cmsoM. B nyHkTe 91 pesontounm 75/89
«ObecrnedeHne ycToiiumBoro pbi6osoBCTBA...» OT 8 aekabps 2020 roga® leHepasbHas Accambnes OOH
BHOBb HanoMuHaeT 0 HeOBXOAMMOCTM yCTaHaBMBaTb peasbHy0 CBA3b. [ocyaapcTBam, NpefocTas/isoLwmm
«ypobHble  dorarm», ajpecoBaH MNPU3blB  MeXAyHapo4HOro coobllecTBa Haz/nexawumm obpasom
KOHTpO/MpoBaTh Pbl6OMOBHBIA (DAOT COrMacHO MeXAyHapoAHOMY npasy. VHaye OHU [O/MKHbI NpekpaTuTb
OTKPbITYIO perucTpauuio (4ymaeTcsl, NopsAKOBbIi HOMep 3TOro MyHKTa onpedesnieH HecsyyaiiHo).

MpoAoBO/LCTBEHHAA M CENbCKOXO35CTBEHHAs opraHusaums OOH (ganee — ®AO) B nocnefHue rogpl
CO cCblNKoO Ha cTatbio 91 KoHBeHumm 1982 roga paspabartbiBaeT HOBble MNOAXOAbl K CAEPXUBAHMIO
NpOM3BO/LHOI 3KcnnyaTaumn gnota. Obuee NoHMMaHMe CBOAUTCA K TOMY, YTO perncrpaumsi pbl6010BHbIX
CY[0B B O(PLUOPHBIX OPUCAMKLMAX UCMONb3YETCH AR YKIOHEHUS UX COOCTBEHHWKOB (CynoBnafenbues) oT

% Brian B. Flags of Convenience and the Gulf Oil Spill: Problems and Proposed Solutions // Houston Journal of International Law.
2012. Vol. 34. Ne 3. P. 698.

3 KoHBeHuuss OOH 06 ycnoBusx perucrpaumv cyaos (3akntodeHa B I. YKeHeBe 7 dpeBpans 1986 roga) // LLoKyMEHT ony6/IMKoBaH He
6bIn.

% Status of the United Nation Convention on Conditions for Registration of Ships // URL:
https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XIl-7&chapter=12&clang=_en (mata obpaLlyeHus:
28.06.2023).

% Pesonoumnsi FfeHepanbHoii Accambnien OOH 75/89 ot 8 aekabps 2020 roga. «O6ecneyeHne ycTonumeoro pbi6onoscTea...» // URL:
https://documents-dds-ny.un.org/doc/UNDOC/GEN/N20/359/11/PDF/N2035911.pdf?OpenElement (gata obpatieHus: 28.06.2023).
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OOLLENPUHATBIX Ha YHUBEPCASIbHOM U PErMOHAsIbHOM YPOBHAX OXPaHHbIX Mep YnpaB/ieHUs MOPCKAM
pbI60NOBCTBOM.

B 1993 rogy 6bl10 npuHaTo CornaweHne ®AO 0 cobnofeHnn MexayHapoaHbIX Mep Mo COXpaHeHUIo
XWBbIX PECYPCOB U ynpaBneHuto uvn (anee — CornatleHne ®AO). B ctatbe Il (3) AaHHOTO cornaleHus
Bblgaya rocygapcrtBom donara paspelleHus Ha pbibHbI NPOMbICENT B OTKPLITOM MOpe MocTas/fieHa B
3aBUCMMOCTb OT «XapakTepa CBsiseli» Mexay HuMm (rocygapctBom dhiara) U KOHKPETHbIM PbiGOSIOBHbLIM
CcyfHOM. Mpu NPUHATAN NOSIOXUTENBHOIO PELLIEHNS ToCyAapCTBO-YHYaCTHUK JO/MKHO YAOCTOBEPUTLCS B CBOE
CNoco6HOCTM 3PPeKTUBHO BbINOHATL 06s3aHHOCTM No CornaweHuto PAO. MpusegeHHas Hopma ctatbm i
(oTBETCTBEHHOCTL rocygapcTea hnara) Kak Obl MPEnpPoOBOAWT NPUHLMIN PeasibHOM CBA3M B ChleuuasibHoM
MEeXAyHapO4HOM COr/laleHny, ogHako ee 0opMyIMPOBKM YpE3MEPHO abCTPaKTHbI U CyObEKTUBHBI (OLEHKa
«xapaktepa CBsi3eli», «AO/MKHO YAOCTOBEPUTLCSA», «3(PEKTUBHO BbINOMHATL»), 4YTOObI CyaAWTb O
KakoM-nbo cofepXaTesibHOM HarnosIHEHUM NPUHLUNE NPUMEHUTENBHO K YNpaB/ieHNo pbi60/10BCTBOM.

31 okTA6ps 1995 roga B ®AO 6bin NpUHAT Kofeke 0TBETCTBEHHOIO pbiGoi1oBCcTBa®. MHOre ero Hopmsbl B
HacTosiLee BPeMs UMMNJIEMEHTUPOBaHbI B HaLMOHa/IbHOE 3aKOHOAATENbCTBO rOCYAapCTB, a Takke MoryTt
NPUMEHATLCA Kak 0OblYHOE MeXAyHapoaHoe npaBo. MpuHLMN peanibHON CBSA3M BOM/IOWEH B cTatbe 7.8.1
AaHHoro Kopgekca, cornacHO KOTOpOi rocygapcTtBa nodyxaatoT 6aHkM, KpeguTHble U OUHAHCOBbIE
opraHuM3aumm He npeabsBnATb TpeboBaHMe, MO KOTOPOMY PblO60/I0BHbIE (MPOMbLIC/IOBbLIE) CyAa AOMKHbI
XO4MTb Mog donarom rocygapcTsa MHOMO, YEM rOCyAapcTBO C NPEeUMYLLECTBEHHLIM MPaBOM COOGCTBEHHOCTM.
Peub npet o cnyyasix, korga 6aHkn, KpegutHble U (OUHAHCOBbLIE OpraHu3auvmn BblABUralT COBCTBEHHUKAM
(cymoBnagensuam) ycnosue, Mo KOTOPOMY 47151 MONOXUTENIBHOTO PELUEHUS O Bblaye 3aima nnm ccybl nog
3a/10r HeABWXMMOCTU MOCNeAHWE A0/KHbI 3aperncTpupoBatb CyAHO B Apyroi wopucaukuun. Mpu atom
rocyfapcTBo [O/MKHO OLEHWUTb, YTO TakMe TpeboBaHUSA MOryT NPUBECTU K BEPOATHOCTU HecobnogeHus
OOLLENPUHATBIX Ha YHUBEPCASIbHOM U PErMOHA/IbHOM YPOBHAX OXPaHHbIX Mep YynpaB/ieHUs MOPCKUM
pbI60N0OBCTBOM.

leHepanbHaa Accambnes OOH B Hosiope 1999 B pesonwouun 54/32 BbiCTynuna C obpalleHneM K
MeXayHapoaHOMYy coobLecTBy, npexae Bcero, Kk ®PAO, MexayHapoaHO MOPCKOI opraHmM3auun (ganee —
MIMO), pervoHa/ibHbIM pPblIOOX03SACTBEHHLIM OpraHM3auusiM, rocygapcreaM W gpyrum cyobektam 06
onpeaeneHnn NOHSATUS peasibHON CBSA3U NpUMeHMTesIbHO K pbl6onoBcTBy*® (NyHKT 8). B HacTosiwee Bpems
npopos/mkaercs pabora ®AO n VIMO B HanpasneHun pa3paboTku NPakTUYECKUX KPUTEPUEB YCTAHOB/IEHUS
peasibHOl CBSA3N.

Jokmpura. Tlpexae 4Yem nbiTatbCA caenaTb Kakne-nnmbo BbiBOAbl HA OCHOBE NPeACTaB/IEHHbLIX BbILLE
MaTepuasioB, PacCcMOTPUM MHEHMWS OPUCTOB-MEXAYHAapOAHUKOB NO 0603HayeHHol npobneme. 3TOT war
npeacTaBnAeTCA MOMe3HbIM YXe NOTOMY, YTO AOKTPWHBLI KBASIMPULUUPOBAHHBIX CNELNa/IMCTOB PasNYHbIX
HaLWiA NCNO/b3YHTCA B KA4yecTBe BCMOMOraTeslbHOro cpeacTtBa OnpefesieHns CMbIC/ia U 3HAYeHUsT HOpM
MeXayHapoaHoro npasa. «Kak o6wuin npuHuMn, — no 3amevaHuto f. bpoyHau, — “peasibHast CcBS3b”
npeacTaBnseT LEHHOCTb, HO NPUMEHUTESIbHO K crneuuasibHbiM Npo6semMaM 3TOT MPUHLKN OKa3blBaeTCs
C/IMLIKOM HEKOHKPETHbIM M co3faeT 60/blie npobsiem, Yem NPUHOCKT NOJb3bl. PeasibHOCTb — 3TO OYEHb
OTHOCUTE/IbHOE MOHATME»?,

B 2017 rogy 6bin1 06HapofoBaH kOMMeHTapuii Kk KoHBeHumn 1982 roga, paspaboTaHHbliAi KO/I/IEKTUBOM
lopuUcToB nof pedakuumeit . Moopa n M. Hopakeucta* (YHuepcuteT Bupmkunun, CLUA). OHM onycTunn
onpefenieHne TepMuHa «peasibHasd CBA3b», OfHAKO CnpasBef/IMBO OTMETW/IM, YTO [0 TeX Mop, rnoka He
onpegeneH Habop KpUTEPUEB, OLEHKA HaNMuusi 3TOW CBA3M He MpeACTaB/seTCs BO3MOXHOI*. B gyxe
aMepuKaHCKO/ AOKTPUHbI MpaBa W KOHUEMUMU «HaUMOHasbHbIX WHTepecoB CLUA» BnosHe oxugaemo
cfienaH BbIBOA, COMMacHO KOTOPOMY, UCXOAA U3 UCTOpUM U MNpeLefeHTHOro npasa, B Criyyae OTCYTCTBUSA
peasbHOii CBSA3W HenpuU3HaHNe HALUMOHAIbHOCTY CyIHa He MOXET ABMATLCS CaHKUMen™,

37 CornauweHue 0 cofeiicTBUM COGMIOAEHIO PbIGOSTIOBHLIMU CyAaMU B OTKPLITOM MOPE MEXAYHapOAHbIX Mep MO COXPaHEHMH XMUBbIX
pecypcoB " yrnpasneHuio nmmn (3aKkntoyeHo 23 HOSA6ps 1993 roga) 1 URL:
http://www.un.org/ru/documents/decl_conv/conventions/fishing_vessels.shtml (aata o6patieHus: 28.06.2023).

% Kopekc BeAeHusi OTBETCTBEHHOTo pbi6onoBcTBa ®AO // COOPHMK MEXAyHapoAHbIX KOHBEHLMIA U cornaweHnii P® no sonpocam
pbibonoscTBa. Mog obLuei pegakuveid A. A. Kpaiivero. M., 2010. C. 283-307.

3 Pesonouns leHepasbHoOI Accambnen OCH 54/32 oT 24 HoA6pPsA 1999 roga 1 URL:
https://documents-dds-ny.un.org/doc/UNDOC/GEN/N00/237/95/PDF/N0023795.pdf?OpenElement (gata obpaiweHus: 28.06.2023).

40 BpoyHnn A. MexdyHapodHoe npaso (8 d8yx kHU2ax). KHura BTopasi. Mockea : M3aatenbcTBo «Mporpecc», 1977. C. 61.

41 United Nations Convention on the Law of the Sea: A Commentary / ed. by A. Proelss. C. H. Beck, Hart, Nomos, 2017.

42 Ibid. P. 699.

“ Ibid.
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I fayun (BenukobputaHua) n K. AksunuHa (Manbsta) nposenim B 2017 rogy CpaBHUTENbHO-NPaBOBOE
NccnegoBaHMe VHCTUTYTOB TpaxkgaHCTBa (M3NYECKMX JIUL, U HALMOHA/IBHOCTU MOPCKMX CyA0B*, 3ak/oumB,
4YTO C MOAB/IEHNEM BO3MOXHOCTM MNOKyNaTb rpagaHCTBO U dunarv Kak ToBapbl HEKOTOpble MpaBoBble
CUCTEMbI OTOW/M OT Kaccuyeckoro nogxoga desa HommebomMa OTHOCUTENBHO CyLLEeCTBOBaHMUSA
NOAJIMHHOM, peasibHON CBA3W. Mo MX MHEHWIO, MPUHLUM peanbHOW CBA3M B COBPEMEHHBIX YCOBUAX
npeacTaBnseT cob6oi «TopXecTBO (DOPMasIbHOCTM Hapg, cofepaHuem». C Takol OLEHKONR, K COXasleHuto,
BbIHY)XEHbl COrNacuTbCA, MNPUHMMas BO BHUMaHWE K TO, YTO MO CBOMM TEXHWKO-IOPUANYECKUM
XapakTtepucTukam KOHCTpyKumsa ctatby 91 KoneHummn 1982 roga npegctasnseT coboii domkumio (fictio juris).

B3rnagbl nNpaBoBefOB Ha 3HAYeHWE peanbHOl CBA3M CW/bHO pasnnuyatoTcs. MOXHO npeanpuiHATb
MonbITKY Knaccudpmkaumy ux MoAxXo4oB. Tak, CyLWeCTBYeT OpUMEeHTMPOBaHHas Ha MOMUTUKY LUKosa
lopucnpyaeHuUmMn yHuBepcuTeTa Heto-XeliBeHa. Ee npefcTtaButeny, amepukaHckue opuctsl M. MakJyran® u
B. Bouek®, cToaT Ha no3uvuuu mbepanmsauuyM M BbICTYNAOT 3a MPE3yMMUMI0 peasibHON  CBSA3W,
06YC/I0BNEHHY0 NPOCTbIM (DaKTOM permcTpauun. Mo ux MHEHWUO, 3TO CaMblii ABYCMbIC/IEHHbI KPUTEPUIA,
Korga-nmbo paspaboTaHHbli 4719 onpefenieHnsl HauMoHasIbHOro xapakTtepa cygHa. P CnoyH (CLUA) Takke
OTPULAET NPUHLMN peasibHOI CBA3W, FOBOPSI O €70 «OLUNGOYHOM MPU3HAHUN».

[Jpyrvie aBTopbl, B MeHbLLEW CTENEHN YUMTbIBAS MOSIMTUYECKYIO COCTaB/IAIOLLYI0 BOMNPOCa, TEM HE MeHee
TakkKe BbICTYNalT MPOTUB NPUMEHEHUs paccmarpvBaemoro npuHumna. JaHHoe MHeHue 060CHOBbIBAeTCH
HeonpeaeneHHoCTb CaMoro TepMuMHa M OTCYTCTBMEM B MEXAYHapOLHOM MpaBe CaHKUUW 3a OTCYTCTBUE
peanbHoOi cBA3K*®, M. MakKoHHenn (KaHaga) oTmMedyaeT OTCYTCTBME HOPUAMYECKON TOUYHOCTM U SICHOCTU
hopmynMpoBok KoHBeHUnn 1982 roga. OH 3aaeTca BONPOCOM, SBASETCA /N peasibHas CBA3b CNeACTBUEM
aIMVUHUCTPATUBHOIO PErMCTPaLMOHHOIO akTa Un xe TpebyeTcst HeuTo GosblUee, U ecnin 4a, To 4To™*.

TpeTbs rpynna aBTOPOB MEHEE KPUTUYHA B OTHOLLUEHUM (hOPMYNMPOBOK KoHBeHumn 1982 roga®®. Cpeau
OTEYECTBEHHBbIX Y4YEHbIX B MOAAEPXKKY MPUHLMNA peasibHOW CBSA3U BbICKa3blBa/INCb, B 4aCTHOCTW,
A. /1. KonogkuH, B. H. Tyuynsik, tO.B. Bo6poBa®, B.B. MonuubiH, [. P. AGrapsiH® u HekoTopble Apyrue.
OpfHako MHeHVs Mo 3TOMY BOMPOCY CW/bHO pasHAaTcA. Tak, ecnu A.J1. KonogkvH BbICTynasl 3a MOUCK
KpuTepres peanbHoi cBA3n, To K. A. beksAwes, Hanpumep, npeanaraet BbIBOAWUTL NOHATUE peasibHON CBA3N
13 NoNoXeHuii ctatbn 94 KonseHuun 1982 roga®s. Mpu Takom A0CTATOYHO PacrpOCTPaHEHHOM B AOKTPUHE
nogxofe NPVHUMN peasibHOM CBA3M BOM/IOWAETCA 4Yepe3 MMMNIeMeHTaumio obs3aHHOCTeli rocygapcrea
thnara.

Mo Hawemy MHEeHWo, 3TO O3HayaeT aBTOMaTWYecKyld NPe3yMnuumilo, 4YTO B KOPHE HeBepHOo. Tak,
A. BpoyHnu cnpase4nBo obpallaeT BHUMaHWe, YTo perncrpaums (MM TouHee — BHYTPUrocyAapCTBEHHbI
aKT 0 perucTpauum) MOXeT BbICTYNaTb /MWL B KaYeCTBE HEHALEeXHOro Aokasare/lbCTBa HaLUMOHAIbHOCTU.
Mpn 3TOM [EeiCTBUTENbHOCTb perncTpauMu Mo HauMOHa/IbHOMY MpaBy He YCTpaHsieT BOMpoC O
[JeiCTBUTE/NIbHOCTY Takol peructpauvy no MexAyHapoAaHoMy npaBy®. PeanbHOCTb CBSI3W  [A0/KHA
yCTaHaB/MBaTbCA  4Yepe3  Habop KpuTepueB. 3ITO  coAepxaresibHOe  Hamno/HeHWe  npuHuMna
NPOTMBOMNOCTAB/IEHO hOPMaIN3My PerncTpaumoHHol npoueaypbl. C NOMOLLBI0 MeXAyHapoaHO-NPaBOoBbIX
KpuTepreB MOXHO OMNPOBEPrHYTb HE TOJIbKO AEeNCTBUTENIbHOCTb perncTpauum no HauuoHasIbHOMY Npasy, HO
N NpesyMmnuuio COOTBETCTBUA (onara (dhopma) HaumoHasibHOCTM (cofepkaHue). dopmasibHOe MnpodTeHne
KoHBeHumMn 1982 roga nNpuBOSUT K WFHOPWPOBAHUIO €€  [/1aBHOW  (UYHKUMOHa/IbHOW  Lenw.

4 Gauci M., Aquilina K. The Legal Fiction of a Genuine Link as a Requirement for the Grant of Nationality to Ships and Humans — the
Triumph of Formality over Substance // International and Comparative Law Review. 2017. Vol. 17. Ne 1. P. 167-191.

4% McDougal M.S., Burke W.T. The Public Order of the Oceans. Chapter 8. New Haven, London : Yale University Press, 1962. P. 1122.

4 Boczek B. A. Flag of Convenience. International Legal Study. Harvard University Press, 1962. P. 2.

47 Sloane R.D. Breaking the Genuine Link: The Contemporary International Legal Regulation of Nationality // Harvard International
Law Journal. 2009. Vol. 50. Ne 1. P. 2.

48 Bettinck W. Open Registry, the Genuine Link and the 1986 Convention on Registration Conditions for Ships // Netherlands Yearbook
of International Law. 1987. P. 86.

4 McConnell M.L. Darkening Confusion Mounted Upon Darkening Confusion: The Search for the Elusive Genuine Link // Journal of
Maritime Law and Commerce. 1985. Ne 16. P. 365.

%0 Cwm., Hanpumep, Walker G. K. Definitions for the Law of the Sea. Terms Not Defined by the 1982 Convention. LEIDEN. Boston,
2012. P. 69; United Nations Convention on the Law of the Sea: A Commentary / ed. by A. Proelss. C. H. Beck, Hart, Nomos, 2017.
P. 692-699; Tanaka Y. The International Law of the Sea. Second Edition. Cambridge : Cambridge University Press, 2015. P. 164 n
ap.

51 KonogkuH A. /1., Tyuynsik B. H., Bo6poBa . B. Muposoli okeaH. MexdyHapodHO-npasosoli pexum. OCHOBHbIe MpobsieMsl. M. :
Craryr. 2007.

52 A6rapsH [.P. [pakmuka MexdyHapodHo20 mpubyHasia no MopckoMy npasy: MoHoepagpus | pep. [.P. A6rapsH. M.
KOcTuynHdopm.

5 BekaweB K.A. Cyda nod ydobHbIMU ¢hriazaMu ModpbiBalom OCHOBbLI PayUOHa/IbLHO20 UCMO0/b30BaHUsI BOOHbIX 6UO/I02UHECKUX
pecypcos I/ MexpayHapogHoe mopckoe npaso. Ctatbn namsatn A. J1. KonogkuHa / cocT. P. A. KonogkuH, C. M. MywxuH. M. : CtaTyT.
2014. C. 357.

5 BpoyHnu . Ykas. cou. C. 68.
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MonnTuKo-NnpaBoBas KaTeropus «HauUWOHa/IbHOCTb» W fieXaluii B ee OCHOBE MPUHLMN peasibHON CBA3U
npu3BaHbl 06ecneunTb MexayHapoAHbI NpaBonopsaok B MUMpoBOM OkeaHe. IHOe 03Havaet, Y4To CTporoe
MeXAyHapoaHO-NpaBoBoe 0653aTeNlbCTBO TpaHCOPMUPYETCA B AeknapaTuBHOE npaBnio 6e3 Kakoro-iméo
BHATHOIO CofepXaHus.

Cpean y4yeHbIX He CNOXWACA KOHCEHCYC B MOHMMaHWM paccMaTpvBaemMoro npuHuuna. Byayuun
topunguyeckoii  doukuymenn, ctatbss 91 KoHBeHuun 1982 roga TemM He MeHee npeacTaBnsieT Ccoboi
MeXyHapoAHO-NPaBoBoe 0653aTe/ibCTBO rocyAapcTs. Jliobasa umKuMsA, Kak W3BECTHO, [O/DKHA WMETb
npaBoBOe OCHOBaHWe U cogepxaHue (nunquam fictio sine lege). icxoas W3 ckasaHHOro, cnegyet Ha
MeXAyHapo4HOM YPOBHe NPU3HaTb B KayeCTBe KPUTEPWEB peasibHOCTWU CBA3W cnefyowue ycnosus: 1) He
mMeHee 50 % [onu B npaBe CO6CTBEHHOCTU Ha CYAHO AO/MKHO NMPUHAA/IexaTb rocyaapcTsy perncrpawlmu, ero
rpaxgaHam wWinM  opuguyeckum  avuaMm; 2) 0653aHHOCTb  MOCTOAHHOIO  MPOXUBaHUA rpaxaaH —
COOCTBEHHWKOB CyfgHa Ha Tepputopun rocygapctsa chnara, a A0S pUAMYECKUX NuL — Hannuune
KOMMEPYECKOro npeanpuaTua Ha TeppuTopuu rocypapcTsa donara; akuMoHepbl U AUPEKTOP AO/MKHbI 6bITb
rpaxgaHamu rocygapctea conara; 3) NpUHaANEXHOCTb KanuTaHa U 6osbLUEe YacTy SKUMaxa K rpakgaHCTBY
rocygapctea cpnara; 4) peructpauusi cygHa B NOpTy rocygapctea pnara, a Takke B MeXAyHapo4HOM
peructpe; 5) KOHTPO/Ib 3a CYAHOM UYMHOBHWKOB rocygapcTsa gonara; 6) perynspHoe Bo3BpalleHve cyHa B
CBOM MOPTbl; 7) UMM/IEMEHTAUMA B HaLMOHa/IbHOM 3aKOHOAATe/bCTBE BCEX NPefyCMOTPEHHbIX
MeXAyHapoAHbIM NpaBoM 06s13aHHOCTEl rocygapcTea oniara; 8) obecneuveHve npas YenoBeka Ha CyHe B
COOTBETCTBMM C MeXAyHapoaHbIMU 0653aTenibCTBaMmn rocygapcTea dnara. [JaHHblli nepeyeHb ABAsSeTca npu
3TOM HencUeprbIBaOLWMM.

ABTOpUTETHOE peLUeHVe OTHOCUTE/IbHO TOro, YTO NnofpasyMeBaeTcs Mof NPUHLMNOM peasibHON CBA3W,
MOXET ObITb BbIHECEHO TO/ILKO MEXAYHapoHbIM CyAe6HbIM OpraHoM, Takum kKak MexayHapoaHsbliii Cya nam
MexayHapofHblli  TpubyHan nNO  MOpPCKOMY npaBy. MeHee peasIMCTUYHO  CEerogHs  BbIrAAuUT
MeXAyHapoaHO-NPaBOBOe 3akpernsieHne 3TUX KPUTEpPUEB C MOMOLLLIO MNOANUCAHUA  AOMNOSHUTENBHOrO
cornawleHna Kk KowseHumn 1982 roga. Haubonee npocTtbiM cnoco6om morna 6bl ctarh paspabotka Ha
ypoBHe OOH wmnn VMIMO «TecTa peasibHON CBA3W» (aHr.: genuine link test) — nepeyvHsi KOHTPOSIbHbIX
BOMPOCOB, C MOMOLLbIO KOTOPbIX A5 NPaKTUYecKux uenein 6bina Obl BO3MOXHa OLeHKa cobogeHus
06513aTeNbCTBa rocyaapcTsoM onara no crarbe 91 KoHseHumm 1982 roga. Mpu HEBbLINOMHEHMMN 3TOrO TecTa
rocyapcTBo He [O/HKHO PErMcTpupoBaTb UMM CodepXaTb CYyAHO B peecTpe.

CoBpeMeHHble TEXHOOrUM CNocobCTBYIOT OOBLEKTMBHOW OLEHKEe COOMI0AeHNs rocygapcrsamy 3TOro
NMpuHUMNa, BO BCAKOM C/lydae B TOM, YTO KacaeTCs HeKOTOpbIX (pakTUYecKMx acnektoB. Tak, npwu
paccmoTpeHur B MexayHapogHom TpubyHane no MopckoMy npasy gena «The M/V «Norstar» 2019 roga
MaHama npuBoAMNa [okasaTenbCTBa (PaKTUUYECKMX KOHTaKTOB apecToBaHHOro cygHa «Hopcrtap» ¢
rocyfapctBeHHbIM nobepexbem [laHaMbl (CbeMkU U HabnfeHus, copepXawmecs B HaBUrauMOHHbIX
oTyeTax, a TaKkke C NOMOLLbI0 JOKYMEHTOB, MOJyYEHHbIX Ha 3eM/ie 1 yepes CyX0bl HabnwaeHusa n gpyrue
JaHHble 06BEKTVBHOIO KOHTPO/s)®. Kpome TOro, OLEHKa Hanumst UM OTCYTCTBUSI peasibHOl CBA3N Mexay
CY4HOM 1 rocyfapcTBom dofiara B Kavk[IOM KOHKPETHOM Crlydae [0/hKHa MPOBOAUTLCA NyTem 06palleHus K
HauuoHasIbHOMY MpaBy, MPOBEPKM €ro COOTBETCTBUS MEXAYyHapoAHbIM HOpMaM, [eiCcTByWuM A1
rocygapctsa npegnonaraemoi peructpaummn cyaHa. 3To I0TMYECKN BbITEKAET N3 COAEPXKaHUs camMoli CTaTby
91 KoHBeHUun 1982 roga, KOCBEHHO OTCbI/IAOWEN K HAUUMOHa/IbHOMY MpaBy, B KOTOPOM MPEeAyCMOTPEHbI
YCNoBUA NpefocTaBeHns HaLOHa/TbHOCTM COOTBETCTBYIOLLErNO rocyJapcTaa.

Hepeoko B TekcTax MeXAyHapoAHbIX [OroBOPOB  WCMONbL3YKTCA  MNOHATUA, KOTOpble,  Kak
nogpasymeBaeTcs, [O/MKHbI MOHUMATLCA B KOHTEKCTE KOHKPETHOro BHYTPUrocyapCTBEHHOrO npasa, OT
KOTOPOro OHW NPou3BOAHbI. CTaTba 91 KoHBeHUmn 1982 rofa ABiseTcs npuMepom Takoro nogxoia, noaroMy
obpalleHVe W aHaM3 MNOJIOKEHUA HALMOHAILHOMO 3aKoHOAATeNbCTBa O NPefoCTaB/IeHUN  CyaHY
HaLUMOHa/IbHOCTU NPY OLEHKe COONIA4eHNA peasibHON CBA3M KpaliHe BaxeH. OTHOCUTENbHO NPaBOBbIX
nocneicTBuii  OTCYTCTBMSA  peasibHOM CBA3W  He  criedyeT  UCK/vaTb BO3MOXHOCTb  HENnpu3HaHWs
HauuoHanbHocTU. Mpu aToM Gpems AokasaTenbCTBa TOro, YTO CBA3b SABMSETCHA peasibHOM, AO/MKHA NexaTtb
Ha HenpusHaHHOM rocyfapcTBe. 3OTO COOTBETCTBYET KaK npeueneHty «Nottebohm», Tak n no3uvumu,
BblpaXXeHHOl cyabeli ®. [hxecconom B 0cob60M MHeHWUM B aene «Barcelona Traction». Kak cnegcteue, npu
HeBbINnoNHeHun ctatbn 91 KoHBeHuum 1982 roga rocygapctso dhara NuaeTca npasa OCYLECTBAATb
OVNIoMaTUYECKYHO 3aLUunTYy.

% «Norstar» Case (Panama v. Italy). Memorial of Panama of 1 April 2017. Par. 18 //
URL: https://www.itlos.org/fileadmin/itlos/documents/cases/case_no.25/case_no_25_ merits/PART_1_Memorial.pdf
(mata obpaueHus: 28.06.2023).
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OTMeTMM ele ofHy (DOPMUPYIOLLYIOCA B MEXAYHapOAHOM MpaBe WHTEPECHYH TeHAEHLMIo, KoTopas
3ak/oyaeTcad B OTKase B MpaBax rocygapctsaMm dhnara, He BbINOMHAWNMM OO/MKHbIM 06pa3oM CBOU
006513aHHOCTN N0 MEeXAyHapoaHbIM foroBopaM. B kayecTBe Takux NMpMMEpPOB MOXHO MPUBECTM CTaTbio 228
KoHBeHUMn 1982 roga (MpuMoOCTaHOB/IEHWE U OrpaHuMyeHue BO3OYyXAeHUs pasbuparenscrsa), cTarbio 23
CornawleHns 06 ocylwecTsieHnn nonoxeHuit KoHseHumn 1982 ropga, KOTOpble KacakTCs COXpaHeHust
TpaHCrpaHUYHbIX PbIGHbIX 3anacoB U 3anacoB JAJIEKO MUTPUPYHOLLMX PbiG 1 ynpaBneHus umu 1995 ropa®
(mepbl, NpuHMMaemble rocygapcTBamu nopta). HepaBHo patudmumpoBaHHoe Poccuiickoli deaepaumeit
CornaweHne 0 Mepax rocygapcrea nopta nNo nNpeaynpexaeHvio, CAEPXMBaHUI0 U MKBUAALMK
HHH-npombicna 2009 roga B ctaTbe 9 npegycmarpvBaeT BO3MOXHOCTb OTKa3a B 3axofe B MOPT CYLHY,
3aHsATOMy HHH-npombIC/IOM WM CBA3AHHOMY C AEATENBbHOCTbI B MOAAEPXKKY Takoro npombicia®’.
CneuvanbHbiM NPaBOBbIM MOCNEACTBMEM OTCYTCTBUA peasibHOlM CBA3M B 061acTu pbl60/10BCTBA MOXHO
Bbl4E/NNTb 3anpeT Ha BefeHre pblGHOro NpoMbIc/a.

Takum o06pasom, OTka3 B NpasBe WX €ero 3awurte npegsaraeTca KsaamuuupoBatb B KavecTBe
cBoeobpasHO/ CcaHKuuM 3a HegobpocoBecTHOe Co6MAeHue rocyfapcTBoM hnara MexayHapoaHbIX
06413aTeNbCTB M0 06ecnevyeHno peasibHoW CBA3N.

3. CyulecTBOoBaHME peasibHOI CBA3W: nNpobnema TonkoBaHusa ctatbn 91 KoHseHuun OOH no
Mopckomy npasy 1982 roga

lNpasusia mosikosaHus. NpaBusia TONIKOBaHUA MeXAYHapOAHbIX A0roBOPOB NpeaycMoTpeHbl ctatbamn 31-33
BeHckoli KOHBEHLMM O MpaBe MeXAyHapoAdHbIX AoroBopoB 1969 roga®® (nanee — BeHckasi KOHBEHLMS
1969 roga). OgHaKo OHWM NPUMEHSIIOTCA TOMBbKO K TEM MeXAyHapoAHbIM AOroBopam, KOTOpPble 3ak/toYeHbl
nocne ee BCTYNAeHUA B cuy (CTaTbsa 4). YuuTbiBas, 4To BeHckas koHBeHLMA 1969 roga BCTynuna B cuny B
1980 rofy, oOHa Kak TakoBasi He MOXET NPUMEHSTLCA K TONKOBaHUIO cTaTbl 5 KoHBeHLMKM 1958 roga, noatomy
npegnaraetcs cpasy nepenTu K NonbITke ycTaHOBNEHUS cMbicna ctatbn 91 KoHBeHuun 1982 roga.

[Mo0x00bl K mMosikoBaHU. B TONMKoBaHWM MOHATUS «peasibHOW CBA3U» CyObekTaMu MeXayHapoaHOro
npaBa MOXHO BblAENUTbL TpW nogxoga. MepBblii COCTOMT B YCTAHOB/IEHUWM peasibHOCTU CBS3WM 4Yepes
cobnofeHne ToNMbKO MeXayHapoAHO-MPaBoBbIX HOPM. Peub MaeT o cuTyauusx, Kkorga rocyaapctso cnara
TOMKYET WCKOMOE MOHATWE 4Yepe3 Apyrne MNpUMEHMMbIE HOPMbl MeXAyHapOoAHOro npaea, B TOM 4ucne
cneunasnbHble (Hanpumep, peryiupyowme Mopckoe pblB6OoBCTBO). JTOMY CrefyeT, B YacTHOCTH,
EBponeiickuii coto3®. BTopoit nogxod COCTOUT B YC/MIOBUAX MPEAOCTaBNEHUst CYAHY HaLMOHasIbHOCTY Ha
YPOBHE BHYTPUIoCyAapCTBEHHOrO npaea. Uem 6osblue TpeboBaHWii HECYT B Cebe 3TW YCN0BUS, TEM Kpenye
peanbHasa cBA3b. Hopeerus, Hanpumep, WHKOpNopuposBana 3TOT NPUHUMMN B HauMOHasIbHOe
3aKoHoAaTeNbCcTBO®®. HakoHel, peasibHylo CBA3b MOXHO MOHMMATb Kak Ha/imume (akTMUecKUX OTHOLLIEHWI
Mex/ay rocyaapctsoM dpnara v cygHom (noguvHeHue npukasam, yrpas/eHne K3 3Toro rocyaapcrtsa,
KOHTaKTbl C roCyAapCTBEHHbIM Mobepexbem). Takoii oTBeT MeHepasibHOMy cekpeTapto OOH npegioxuno
Mapokko®:.

TepMUH «pea/ibHasi c8si3b». B nNepBylo ovepeab npeanaraeTcs UCTOKOBaTb TEPMUH «peasibHast CBA3b»,
npuMeHsist ctatblo 31 BeHckoi KoHBeHUun 1969 roga. [na 3Toro He0O6GXOAMMO PacCMOTPETb TPW acnekTa:
06bIYHOE 3HA4YeHWe 3TOr0 MOJSIOKEHUSA, KOHTEKCT, O6bEKT U Lesb A0oroBopa. TepMUH «peasibHas CBA3b» B
06bIYHOM CMbIC/IE O3HAYaeT, YTO MeXAy CyAHOM U rocyLapCcTBOM, NPefOCTaBUBLLMM eMY HALMOHa/IbHOCTb,
[O/KHA CyLLeCcTBOBaTb NOA/IMHHAsA, HacTosLWasn cBA3b (ynpasneHve kak hakTmyeckas CTOpoHa OTHOLLEHWIA;
npaBo COOGCTBEHHOCTU —  3KOHOMWUYECKWUIA  aCnekT; OCYLLEeCTB/IEHUE IOPUCAMKUMM U KOHTPONS —
NOSIMTUKO-MPaBOBOiA), a He ByTad)opHas, UCKYCCTBEHHAs, MHMMas nnn cnydainHas. Cyabs MexayHapogHoro
TpubyHasia no mopckomy npasy [. AHAepCeH crnpaBei/IMBO OTMeYaeT, 4YTo B (POpPMYNUPOBKe «peasibHas
CBS3b» COAEPXKNTCS TAKXKE 3MIEMEHT AOGPOCOBECTHOCTM B C/IOBE «peasibHas»*2,

%6 CornalueHvie 06 ocyLecTBNeHUn nonoxeHuin KoHseHuun OpraHusanmy O6beanmHeHHbIX Hauuil no MopckoMy npasy oT 10 aeka6ps
1982 rofa, KOTOpble KacalTCA COXPaHEHUs TPaHCTPaHWYHbIX PbIGHBIX 3anacoB W 3anacoB Aa/IeKo MUrpUpyoLWMX pbib 1
ynpasnexus umu // CobpaHue 3akoHoaatenscTea P®. 2018. Ne 17. CT. 2436. (Poccusa yyacTsyer).

57 CornalweHne o0 Mepax rocyaapcTea nopta no npeaynpexnaeHuto, CAePXUMBaHUI0 U IMKBUAALUM HE3aKOHHOMO, HECOO6LLAEMOTO U
Heperynvpyemoro npombicna 2009 roga // BronneteHb MeXxayHapoaHbIX AoroBopoB. 2021. Ne 5.

%8 BeHckas KOHBeHUMs 0 NpaBe MexayHapoaHbIX foroBopoB (BeHa, 23 mas 1969 roaa) // Begomoct BC CCCP. 1986. Ne 37. CT. 772.

% Bekswes K.A. Yka3. coy. C. 356.

€0 Tam xe.

& Tam xe.

%2 The M/V Saiga (Ne 2). Separate Opinion of Judge Anderson. Par. //

URL: https://www.itlos.org/fileadmin/itlos/documents/cases/case_no_2/published/C2J-1_Jul_99-SO_A.pdf (gata ob6palieHus:
28.06.2023).
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KoHmekecm dozosopa. ObpallaeT Ha cebs BHUMaHue norudeckasi nocsie0Bare/ibHOCTb U3N0XEHNUS C0B
B cTtatbe 91 KoHnBeHumm 1982 roga. [pexage Bcero, roBoputcs 06 yCnoBMSIX NpenocTaB/ieHus
HauMoHasIbHOCTK, Mocne 3Tor0 — O perncTpaumy, a 3areM YXe 0 BO3HMKawleM npaBe Ha donar.
MexayHapoaHO-NpaBoBas npobsieMa peasibHO CBA3W HaNMOMMHAET O cebe Torga, Korga 3akoHo4aTeNbCTBO
OOHVX CTpaH TpebyeT BbINOSIHEHUS OMNPeAENeHHbIX YCMOBUIA, a 3aKoHOAATEe/bCTBO ApYyrux cnegyet
npesymnummn, no KOTOpPOi cam chakT perucrpauum BbICTynaeT HeobxoAVMbIM U AOCTATOYHbIM OCHOBaHUEM
YCTaHOBNEHNA Takoi cBA3W. [na TonkoBaHus ctatbh 91 KoHBeHumu 1982 roga crefyer BblAEMUTb
HECKOJ/IbKO MOSIOKEHWIA, KOTOPblE B CBOE B3aMMOCBA3M MOTYT pacCMaTpuBaTbCs Kak e4UHbIA KOHTEKCT.

B nepsyto ouepenb HaONeXWUT YNOMAHYTb CTaTblo 92, KOTOpas KacaeTcs 3anpeTta CMeHbl donara. 3Tum
npaBW/IOM He 3aTparMBaloTcs c/iydyanm AeACTBUTENbHOW, NOA/IMHHON nepejayn TUTyna W, Kak crefcrsue,
NU3MeHeHns perucTpaumm. CMbIC/T 3TOTO MNOJIOKEHWS COCTOUT B TOM, 4YTO cMeHa dnara (U3MeHeHue
HaUMOHA/IbHOCTM) He [Oo/hKHa MpoMCXoAuTb CAydaHbiM  06pa3omM 6e3 Kakoro-nmbo npaBOBOrO W
9KOHOMUYECKOr0 OCHOBaHWs. Taknm OCHOBaHWEM MOXET ABMATbCA peasibHas CMeHa COOCTBEHHMKA cygHa
Mpwv YC/I0BUW, YTO HOBbIV CyOBNafeneL, MMeeT HEKOTOPYIO peasibHYH0 CBA3b C HOBbIM rOCYyAapcTBOM doniara.

Kpome TOro, Kkak yxe oOTMeYanoCb paHee, B KayecTBe KOHTekcTa ctarbu 91 KoHBeHuuun 1982 roga
cnefyeT paccMmatpuBaTtb cTatbio 94, KOTOpas onpefenser nepeyeHb 06A3aHHOCTEN rocygapctsa doiara.
KH/M oTHOCATCA, Hanpumep, 0683aHHOCTW BEeCTU pPerucTp CyaoB, OCYLECTB/IATb  HOPUCAMKUMIO
(3aKoHOAaTeNbHYI0, WCMONHUTENBHYI0 W CyAebHY) B OTHOLLEHWM BCEX JIML, U BCEro NPOUCXOAALLEro Ha
Cy[lHe, NpUHMMaTb onepaTuBHble Mepbl 418 obecneyeHns 6e3onacHOCTM B Mope 1 gpyrue. MNMpu aTom camo
NOHATUE «peasibHas CBA3b» He [O/MKHO CBOAUTLCA K 06A3aHHOCTAM rocygapcrea cnara no cratbe 94. Peyb
naet 06 Mx B3aMMOCBSA3M, YTO CO34aEeT HEKOTOPOE CMbIC/I0OBOE €4 MHCTBO.

HakoHel, nonaraem, 4to B OOLIEM KOHTEKCTE HEOOXOAMMO YuuTbiBaTb Takke cTaTbto 217 KOHBEHUUK
1982 ropga (obecneyeHve BbINOMHEHMSA rocygapcTBamy dnara). B Hell roBoputcs O HEO6X04UMOCTH
rocygapctea (pnara o6ecneunTb COr/lacoBaHME HaUMOHASIbHbIX 3aKOHOB W MEXAYHapOAHbIX HOPM,
CTaHAapToB (B TOM uyucsie camoil KoHBeHuun 1982 roga) no npefoTBpaLLeHnto 3arpsi3HEHUS MOPCKOW cpegbl
CO CBOMX cyfoB. B ctatbe 217 cofepXuTcs OOLIMPHBIA NnepeyeHb AOMOHUTENbHbIX TpeboBaHuiA, KOTopble
KacaloTCs MOPEXOAHOro COCTOSIHUS, KOMMAEKTOBaHUS 3KuMaxa, NPoBeAeHWs OCMOTPOB (paccnefoBaHuit),
HaMumna onpegesneHHbIX 4OKYMEHTOB. Bce aTo cTuMynupyeTt nogaepxusars nopsAafok. Mo Hallemy MHEHUIo,
[aHHOe MNoJIoXeHne ycunmBaeT 06513aHHOCTM No cTaTbe 94. B cBOeli COBOKYNHOCTW 3TV NPaBOBble HOPMbI
06pasyloT obLee npeacTas/ieHne 0 NPUHUUNE peasibHOW CBA3K.

lMocnedyrowas npakmuka. Hapsgy ¢ KOHTEKCTOM BeHckas KoHBeHuust 1969 roga no3BoNseT yuntbiBaTb
TaKke nocneyolme cornalleHna CTOPOoH, Noc/eayowyo nNpakTnuky npuMmeHeHnsa KonseHumn 1982 roga, a
Takke Nobble Apyrne NpMMEHUMbIE MeXy CTOPOHaMU MeXAyHapoLHO-MPaBoBble HOPMbI (MYHKT 3 cTaTby
31). Co3gaetcs Brneyat/ieHne, 4to B OTHoLWeHUM cTatbn 91 KoHBeHumn 1982 roga He cylecTByeT NpakTuku
CTOPOH, KOTOpas Morsia 6bl y4UTbIBaTLCA /19 €€ TO/IKOBaHUS.

Ewe npu obcyxaeHmn npoekta KoHBeHumm 1958 roga KMIT OOH oTmeTuna, YTO HaumoHaslbHOe
3aKoHO4ATENbCTBO M NPaKTUKa NpefocTaBneHns Cyam HauMoHa/IbHOCTU HACTO/bKO pa3HO06pasHsbl, UTO UX
efBa /M BO3MOXHO YHM(MUMPOBaTb C MOMOLLbIO AoroBopa. Mo 3Tol MpuuMHe Takyto QOpMY MNPaKTUKM
Hesfb3s paccmaTrpvBaTtb A4S Ueneli TosikoBaHus. Kpome Toro, 60/blias 4yacTb 3TOM0 3aKOHOAATeNbCTBa
npeawectsyeT KoHBeHUMM 1982 roga, No3ToOMy Takas npakTuka He UMEeeT KpPUANYEeCKOro 3Ha4YeHus, Tak Kak
nyHKT 3 cTatbn 31 BeHckoi KoHBeHUMM 1969 roga OTHOCUTCS /MWL K TOW MpakTuKe, KOTopas C/oXuachb
nocne 3akto4eHnss COOTBETCTBYIOLLLErO AOrosopa.

MOXHO YNOMSIHYTb eLle oAHY BO3MOXHYH npakTuky. Pesontouueli Coseta BesonacHoct OOH Ne 787 ot
16 HoAGps 1992 roga GbivM BBEAEHLI NPUHYAUTENbHbIE Mepbl B OTHoweHun Cepbum u YepHoropum®,
KOTOpble cpean NPoYero CaHKLMOHMPOBa/IM BO3MOXHOCTb OCTAHOBKM W AOCMOTpa CyA0B nofg guiarom aTux
cTpaH. OfHaKO 3Ha4YUTENbHbIV MHTepec ANS Hawein Tembl npeacrtaBnsger nyHkT 10 gaHHON pesontouumu.
B Hem roBopuTCHA, 4TO He3aBWCMMO OT (priara CygHO paccMmaTpuBaeTcs B KadecTBe cepbckoro wunm
YEpPHOrOPCKOro, ec/i KOHTPO/IbHBIA MakeT akLuil Ha 3TO CyAHO NPUHALNEXNUT COOTBETCTBEHHO (DU3NYECKOMY
WA KOpUANYECKOMY finuy, gencTeyrowemy n3 Cepbum n YepHoropun.

Bmecte c Tem ykasaHHyw pesonouuio Coseta besonacHoct OOH Hesb3a paccmaTpuBatb Kak
nocneayoLLylo NpakTuky npuMmeHeHns KoHseHumun 1982 roga, B TOM YMc/ie B YaCTW NPaBOBbIX NOCAEACTBUIA
OTCYTCTBUSI peanbHoli cBA3n. B coctaB CoBeTa Be3onacHoCTy, kak U3BECTHO, BXOAAT N1wb 15 rocyaapcTs,

% Pesontouua Coseta bBesonacHocti OOH 787 orT 16 Hos6pss 1992 roma // Coser bBesonacHoctn OOH. URL:
https://undocs.org/ru/S/IRES/787(1992) (nata obpaiyeHus: 28.06.2023).
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HO 3TOr0 4ucra HefoCTaTO4YHO, YTOObI FOBOPUTH O HWUX Kak 060 Bcex cTopoHax KoHeHuum 1982 ropa.
CnepyeT yuuTblBaTb Takke W BPEMEHHOl acnekT, nockosbky B 1992 rogy, korga 6blna npuHATa
cooTBeTCcTBYOWasa pesonouuns, KouseHuma 1982 roga elwe He BCTynwuna B cuiy. HakoHel, B pe3ontoumm
NpPsSIMO yKa3aHo, YTO OCTaHOBKA W AOCMOTP CEPOCKMX U YEPHOTOPCKMX CyA0B NPUMEHSETCA «Ansa uenei
ocylecTtenieHns» pesonoumm Coseta besonacHoctn OOH, a He ana TonkoBaHus KoHseHumn 1982 roga unv
NpoBEPKM TpeboBaHWs peasibHOl CBA3N.

Pesontounn Coseta besonacHoctn OOH, KOTOpbIMW BBOAATCA CaHKUUM B OTHOLUEHWMU pPa3HbIX
rocyfapcts, WHTEPECHbl WMEHHO CBOEN HanpaBneHHOCTbH. Ecnn npoaHanusnpoBaTb psf  Takux
JOKYMEHTOB, CTaHET OYEBUOHO, YTO CBOEN LUEbio 3TW MPUHYAWUTENIbHbIE MEpbl UMEKT OTHIAb He donar
Cy[Ha, KOTOpbIA B COBPEMEHHbLIX YCMOBMSAX SBASETCA VWb BHEWHVMM M (DOPMasibHbIM aTpubyTom. WX
00bEKTOM AB/IAOTCA NULa, CToSWMe 3a TeM WAU WHbIM do/1arom, KoprnopaTvBHble opraHbl ynpasieHus
MOPCKMMU cydamn (UX CTPYKTypa, lopuauyveckme cBsAsuw). HecnyyaliHo B geicTBylowmx caHkumsax CoseTa
BesonacHoctn OOH npotnB KHAP, Hanpumep, cogepXutcsa npusbiB KO BCeEM rocygapcream-yieHam OOH
3anpeLarb simuam, BKIIOYEHHbIM B COOTBETCTBYHOLLME MEPEYHN, YYaCcTBOBATb B COBMECTHbIX MPeanpuaTuaX
MM NIIO6bIX APYrnX AenoBbIX Npeanpuatuax. MNpyu aToM Bce rocyfapctsa AO/HKHbI OTMEHUTb PerncTpaLuio
noboro cygHa, KOTopoe MNPUHALIEeXWUT, YNpaBnseTcs WM MMeeT KOMaHAy W3 3TOi CTpaHbl, U He
PerucTprMpoBaTh HUKakMe cyaa, PEerucTpaumsi KOTOpbIX OTMEHEeHa [ApYruM rocyaapcTBOM-uUneHom®t. 3Tu
pe30/oLmMmn YpesBblHaiHO BaXXHbI A/151 MOHUMAaHKSA U OCMbIC/IEHUS paccMaTpyBaeMoro Hamu nNpruHumuna.
O6bekm u yesb KoHseHyuu 1982 2oda. N3 npeambynbl KoHBeHLMn 1982 roga MOXHO BbIBECTM pPSf Lenei:
1) ycTaHOB/IEHME NPAaBOBOIO pexrMa MOPCKMX NMPOCTPAHCTB; 2) MexayHapoaHoe cooblleHune; 3) MUupHoe
1CMosib30BaHNe Mopeli M okeaHoB; 4) cnpaBegnnBoe U 3(PEKTVBHOE UCMONb30BaHUE PECYPCOB W
COXpaHeHMe XMBbIX PecypcoB; 5) u3yyeHue, 3awyTa M COXpPaHEHVWE MOPCKOl cpegbl. Takum o6pasom,
OCHOBHOW LeNbld 1 3ajaqyeil aToro MexayHapoAHOro [oroBopa SBASETCA CO34aHne YHUBEepPCasibHOW
CUCTEMbI PETY/IMPOBaHNA Y MeXAyHapoLHO-NPaBOBOro nopsaka B OTKPbITOM Mope. M3 aToro cnegyet, uTto
rocyapcTBo [0/DKHO KOHTPO/MpOBaTb cyda Mo CBOUM (priaroM B OTKPbITOM MOpe A/1s co6naeHus
nocnegHummn KoHBeHummn 1982 roga 1 Apyrux mMexayHapoaHbiXx HOpM, 0653aTerbHbIX A/18 rocygapcTea. d1a
CBSI3b [A0/DKHA HOCUTb TakKoi XapakTep, YTOObl MO3BO/INTb €MY OCYLLECTB/ATb HEOOXOAMMbIA KOHTPO/b 1
IOPUCAVKUNIO 0N NOAAepXaHusa nopsgka B OTKPbITOM MoOpe. V3 3TOro MoMoXeHus npeambysbl SBHO He
NPOUCTEKAET 3HAYEHMe NpUHLMNa peasibHoW cBsA3Kn. MNpumeHeHne ctatby 31 BeHckoi KoHBeHuun 1969 roga
He MPOMIMBAET HMKAKOrO CBETA W HA MpaBOBbIE MOC/EACTBUS, KOTOPbIE BbITEKAKT U3 OTCYTCTBUSA peasibHOM
cBsaA3n. Kak oTmevanocb paHee, KoHBeHuus 1982 roga ctana utorom pabotsbl Il koHdepeHurn OOH no
MOPCKOMY npaBy. Ee oTanuntenbHoin 0CO6EHHOCTbLIO ABSETCSA OTCYTCTBME MOATOTOBUTE/bHBIX MaTepruanoB
KMIM OOH wunim Kakoro-imbo WMHOro 3KCNepTHOro opraHa, KOTopble MOXHO 6bL10 6bl paccmarpuBaTb Kak
travaux préparatoires.

CornacHo ctatbe 320 KoHBeHuun 1982 roga TeKCTbl [AOKYMEHTA, COCTaB/IEHHOrO Ha aHr/MiACcKoM,
apabCckoM, WCMaHCKOM, KUTaNCKOM, PYCCKOM W (ppaHLy3CKOM A3blKax, paBHO ayTeHTWYHbl. Beayuwimmm
KOMMeHTapusiMn K KoHBeHUumMn 1982 roga OTMeYaeTcsi OTCYTCTBME JIEKCMUYECKUX PasNynii B 3HAYEHUN
peasibHOl €cBA3W («genuine link» — B aHrMIACKOM s3blke, «lien substantiel» — BO opaHLy3CKoM, «relacion
auténtica» — B mcnaHckom). B cuny nyHkta 3 ctatbm 33 BeHckoii koHBeHUMn 1969 roga npegnonaraercs,
YTO TEPMUHbI AOrOBOPA MMET O MHAKOBOE 3HAaYEHNE B KaX0M ayTEHTUYHOM TeKCTe.

Taknum 06pa3oM, MPMMEHEHME MpaBW/T TOSIKOBaHNS MeXAyHapoAHbIX AOroBopoB (ctaTbh 31-32 BeHckoii
KOHBeHLUMN 1969 roga) no3Bo/ISAET NPOACHUTb O6LLMIA CMbICA 1 3HAYEeHVe NPUHLMNA peanbHol CBA3W, OAHAKO
He NPUBOAMT K YCTAHOB/IEHUIO ero cogepxaHuns (kputepmes). Cneaya N3BECTHbIM MakCcMMaM, «TOIKOBaHWe
JO/MKHO 6bITb TakMM, YTOOLI cornalleHne Gbl/10 AeCTBEHHbIM, @ He 6e3aeiicTBEHHbIM» (interpretatio fienda
est ut res magis valeat quam pereat), «3akoH He npegnucbiBaeT 6ecrnonesHoe» (lex non praecipit inutilia),
«[BYCMbIC/IEHHbIE BbIPAKEHUSA [O/MKHbI TOIKOBATLCA Tak, Y4TOOblI u3bexarb HeynobCcTBa M HeNenocTm»
(intepretatio talis in ambiguis semper fienda est ut evitetur inconviniens et absurdum), npepgnaraetcs
oueHuBatb cobnogeHne ctatbh 91 KoHBeHuum 1982 roga uyepes OLEHKY CTPOrocTv npaBOBbIX YC/I0BWIA,
npeabaBAsSeMbIX 3aKOHOA4ATENILCTBOM Npeanosiaraemoii perncrpauun cygHa.

8 Komwuter CoBeTa BesonacHocTH, YUPEXAEHHBII pesonouueii 1718 (2006) i URL:
https://www.un.org/securitycouncil/ru/sanctions/1718#current%20sanction%20measures (gata obpatleHus: 28.06.2023).
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4. Mowuck peanbHOI CBA3M CyAHa M rocygapctsa donara B npakTuke MexayHapogHoro TpuéyHana
no mopckomy npasy n Cyaa EBponeiickoro cotsa

Aeno «M/V «SAIGA» (Ne2)» 1999 zoda. lMpumevartesnibHO, YTO HEOBXOAMMOCTb YCTAHOB/EHNUS peasibHON
CBSI3M BO3HMK/IAa B CaMOil paHHell npakTuke MexayHapogHoro TpubyHasna no MOpCKoMmy npaBy. Kak
N3BECTHO, BO BPEMS MpecnefoBaHns cygHa «Caiira» nog donarom CeHT-BuHceHTa 1 MpeHagnHbl rBUHenckne
NnorpaHUyHKKN OTKPbIIY OTOHb MO HEPTAHOMY TaHKepy, B pe3ynbTare yero CyAHO MNosyynio NoBpexaeHus, a
ABa Mopsika — paHeHus. «Caiira» 1 ero kanutaH 6blan apecToBaHbl. VIHOCTpaHHbI cygoBnagenel, «Caiira»
(B maTepuanax fena ero rpaxaaHCTBO He packpbiBaeTcs) ob6patuica 3a NoOMOLLbI K rocyaapctey cnara.
CeHT-BrHCceHT n lpeHaguHbl npeacTtaBunn B MexayHapodHblii TpMbyHasl MO MOPCKOMY NpaBy WUCK O
He3aMeannTesibHOM OCBOOOXAEHWM CyAHa W u4neHoB 3kuMnaxa (ctarbsA 292 KoHBeHumn 1982 roga). B
KayecTBe aprymeHTa NpoTMB NPeAbsBAEHHbIX TpeboBaHWii MBMHEs ccblnanacb Ha cTatbio 91 KoHBeHUuuu
1982 roga, 3aaBMB, YTO COBCTBEHHUK «Calira» 1 OCHOBHAs 4acTb Y/IEHOB 3KMNaXka He MMEIOT rpaxaaHcTBa
rocygapctea dpnara, cnefoBaTesibHO, MeXAy HMMK OTCYTCTBYET peasibHas CBA3b. 3asBUTEb, B CBOH
oyepenb, HacTavMBa/l Ha CBOEM MpaBe OCYLECTBIATb AUMIOMATUYECKYIO 3aluTy HEITAHOro TaHkepa noj
ero do1arom He3aBMCMMO OT FPaXAaHCTBa COOCTBEHHMNKA W Y/IEHOB 3KUMNaxa.

MexayHapoaHblii TpMbyHas1 N0 MOPCKOMY NpaBy NpeAnpuHAA NOMbITKY TOKOBaHWA cTateli 91, 92, 94
KoHBeHUumn 1982 roga ¢ y4eTom He BCTynuBLUein B culy KoHBeHuun 1986 roga, caenas criefyoLwmii BbIBOA!
«Llenb nonoxeHunin KOHBEHUMN O HEOBGXOAMMOCTM peasibHON CBA3WM MeXAy CyAHOM M rocyAapcTBoM onara
COCTOUT B TOM, 4TOGbI 06ecneunTb 6onee achdPeKTMBHOE BbINONHEHME 06s3aHHOCTEl rocyaapcTea goara, a
He ycTaHaBNMBaTb KPUTEPUW, HA OCHOBaHUWN KOTOPbLIX AeACTBUTENbHOCTL PerncTpauny cyoB B rocyaapctee
donara MoXeT 6bITh OCMOPeHa APYIMU rocyaapcTeaMn»®. MexayHapoaHblii TpUByHas No MOPCKOMY NpaBy
MOSICHU/, YTO «B COBPEMEHHOM CY[0XOACTBE KOMaHAbl 4YacTO MMEKT MHOTOHaUNOHa/TbHBIN COCTaB, 1, eCnun
KakAbli nocTpagaBlimnii 6ygetT obpawarbcs 3a 3alnToil K COGCTBEHHOMY TOCyAapCcTBY, 3TO BbI30BET
ype3mepHble 3aTpyaHeHus»%. CnepgosaresibHO, TPWMGYHas1 He MNpusHasi Hopmy KoHBeHuun 1982 roga o
peasibHOl CBA3W B KayecTBe HeOOXOAMMOro YCMOBWS Cpasy A/ HECKOSIbKMX HPULGUYECKA 3HAUYUMBbIX
OelicTBUii: @) npu3HaHUS HauWOHa/ILHOCTW CcydHa TpeTbUMKM rocygapcTeamu; 6) OcCyLlecTB/IeHus
AVnnoMaTnyeckoi 3aluTbl; B) Nogayun 3asas/ieHns 06 0CBOO6OXAEHUN.

deno «The M/V «Virginia G» 2014 200a. Cnop BO3HWK B CBA3W C apecToMm Bnactamu BuHeu-Bucay
HepTAHOro TaHkepa «BupmkuHusa» nog donarom MaHambl. 21 aBrycta 2009 rofa K TaHkepy «BupmknHus»,
Haxo4slWeMycs B WCKIUUTENIbHOM 3KOHOMMYecKoW 30He [BuHeuw-Bucay, nofownu karepa MoOrpaHWyHON
CnyX6bl 3TOl CTpaHbl. [JO/HKHOCTHbIE LA NOAHANNCH HA CYAHO, NpMYKasas KanuTaHy OTMn/bITb B NOpT Bucay,
rae v apecTtoBasiv TaHKep M BCEX Y/IEeHOB akunaxa. Cnycta 14 mecsaueB CyAHO 6bl/10 0CBOBOXAEHO, O4HaKO
€My HaHec/ cepbe3Hblil yuwep6, 4YTO M MOC/YXUN0 OCHOBaHMEM Ans obpalweHus B MexayHapoaHbIi
TpUByHaUs1 N0 MOPCKOMY npasy.

TpubyHan B CBOEM pelleHWM OTMETWU/, YTO B COOTBETCTBUM CO cTaTbeil 91 KoHBeHuun 1982 ropa
rocyfapcTBo MMeeT npaBo NpPefocTaBNsATb CBOK HaUMOHA/IbHOCTL Cy4aMm, HaroMHUB, YTO B gene «Calira»
(Ne2) MexayHapofHblii TpnbyHas N0 MOPCKOMY MpaBy MPU3HaUsT 3TO MCK/IUUTENIbHOE MpPaBOo rocyaapcrBa
hnara W, KpoMe TOro, npusHas, 4to crarbid 91 KoHBeHuun 1982 roga He cnefyet TOMKOBaTb Kak
yCTaHaB/IMBaKLLYH NpPeaBapuUTe/IbHbIE YCI0BUS, KOTOPbIE AO/MKHbI ObiTb BbIMNOMHEHbI 47151 OCYLLECTB/EHUS
npaBa rocygapcrtBa piara npefocTaBnsiTb HaUMOHasIbHOCTL cygam. 1o MHeHuo MexayHapogHOoro
TpubyHasia NO MOPCKOMY MpaBy, Kak TO/IbKO CYAHO 3apeructpvpoBaHo, rocygapcrtso doiara o6a3aHo B
COOTBETCTBMM CO cTaTbeil 94 KoHBeHumm 1982 roga ocylectsnaTb 3¢pheKTUBHYIO IOPUCAUKLMIO N KOHTPO/Ib
HaJ 9TUM CyAHOM, 4ToObl Obecneuntb ero (MyHKLMOHWPOBaHME B COOTBETCTBUM C OOLLEMPUHATBLIMU
MeXAyHapoAHbIMY NpaBuiamu, npouesypamy U MPakTUKON, B YeM M 3ak/ioyaeTcs 3HavyeHve peasibHol
CBA3M. B 3TOl CBA3M AKOObI HET HWKaKMX OCHOBaHWI COMHEeBaTbCs B TOM, 4To [MaHama ocyliecTsnsna
3(PPEKTUBHYIO HOPUCAMKUMIO U KOHTPOSIb B OTHOLLEHUN «BUpmKMHUM». Takum o6pasom, TpnbyHan oTeepr
BO3paxeHne [BuMHen-brncay 0 npuemsieMoCcTV NpPeTeH3uin [aHambl, OCHOBaHHOE Ha npeanosaraemom
OTCYTCTBUW peasibHON CBs3u mexay MaHaMoi u cyqHoM «BUpmknHms»®,

% The «M/V Saiga» (Ne 2) Case (Saint Vincent and the Grenadines v. Guinea). Judgment of 1 July 1999. Par. 83 // URL:
https://www.itlos.org/fileadmin/itlos/documents/cases/case_no_2/published/C2-J-1_Jul_99.pdf (gata obpaiyeHus: 28.06.2023).

% Ibid. Par. 107.

57 MIV «Virginia G» (Panama/Guinea-Bissau). Judgment of 14 April 2014. Par. 102-118 1
URL:https://www.itlos.org/fileadmin/itlos/documents/cases/case_no.19/judgment_published/C19_judgment_140414.pdf (pata
obpatyeHus: 28.06.2023).
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MoxHo cornacutbcs ¢ [. P. AGrapsiH B TOM, YTO «Takas aprymeHTaums BHO UMEEeT He lopuanyeckoe, a
nparMaTMyeckoe OCHOBaHMe»®®, dpaHuy3ckuii opucT X. Junna nUWeT o «KpaiHe Heo6blYHOM MoAXoAe
TpubyHana K BOMpocaM MeX[AyHapOAHOro MOpPCKoro npasa»®. Mcxoaa w3 npesymnuui peasibHoi CBS3W,
06YyC/I0BNEHHON camnM (hakTOM permcTpauuy cygHa B OAHOM W3 perncTpoB, TpubyHasn nepepacnpenenuin
6pems [okasbiBaHWs 0OpaTHOTO Ha rOCyAapcTBO, KOTOpPOE MbITAeTCs OCMnopuTb MNOAJ/IMHHOCTL CBSA3WN.
B cnyyae c cygHom «Calira» MexayHapoaHbIili TpubyHasn No MOPCKOMY MpaBy ykasasl Ha HefoCTaTOuHOCTb
[oKasaTenbCTB, NpeAacTaBfieHHbIX Pecny6nukoli MBuHes, Ansi 060CHOBaHUS OTCYTCTBUSI peaslbHON CBA3N
Mexay 3TUM CygHOM W rocygapcTBom donara. Takoi nogxof MOXHO OXapakTepu3oBaTb Kak TOpPXeCTBO
dopmaninama Hag cogepxaHuem. [lpexpe Bcero, cnegyeT ckasatb O AOCTATOYHO CMOPHOM no3vuun
MexnyHapogHoro TpubyHana no MOPCKOMY npaBy OTHOCWUTE/IbHO TO/IKOBaHUA cTatbh 91 KoHBeHLuMu
1982 roga: TpubyHan yK/IOHUICA OT NOWCKa KpUTEPMEB peasibHOlM CBSI3W, COCNaBLUMCh Ha cTaTbio 94, Takas
no3uLMsa NPUBOAMT K OMYCTOLUEHUIO (DYHKLUMOHAsIbHOM Lenun, Ans KOTOpOoi MexayHapogHoe npaso TpebyeT
peanbHoli CBA3N. YNomsiHyTas B pelueHun KoHBeHuus 1986 roga, HanpoTuB, UCXOAMT W3 YCTAHOBEHMUS
KpuTepres NpuHUMNa peasnbHoli CBA3W. HenpuaHaHue nNpaBoBbIX NOCNEACTBUIA OTCYTCTBUS peasibHOl CBA3N
hakTMyeckn npeactaBnsieT coboi 0TKas OT MPUMEHEHUS Kakux-Nnmbo caHkumid. Mpn aTom MexayHapoaHblii
TpubyHasn N0 MOPCKOMY MpaBy OTMETWU/, YTO B KauyecTBe CPeAcTBa NpaBOBOW 3aliuTbl, K KOTOPOMY MOXET
NpuMberHyTb rocygapcTBo, COMHeBawLleecss B MNPaBOMEPHOCTM peructpauum cygHa (HeocywlecTBieHue
«Hagnexallel pucamKuMm N KOHTPONS»), OTHOCUTCA obpalleHne K rocygapcTy (hiiara B COOTBETCTBUM CO
cTatbeli 94 (6) KonseHuun 1982 roga. MNMocnegHee 06s3aHO OTpearMpoBatb, NMPOBECTW paccnefoBaHne un
NPUHATL Ntobble HeobXoaNMbIE MepbI.

lMpakmuka Cyoda Esponelickozo coro3a. Bonpoc 0 peanbHoi cBsidau paccmatpuBasics B Cyge EC, B
YacTHOCTM, B UM3BECTHbIX Aenax «Factortame»™. MoBOAOM ANS WX PAcCMOTPEHWS MOCAYXuWa akTUBHas
permctpaunss B AHIMKU pblBGOMIOBHLIX CY4OB MCNAHCKUMU COOGCTBEHHMKaMK, KOTOPbIE 3/10yNOTPe6asv
nnbepanbHbIM PEXMMOM aHI/IMIACKOrO 3akoHOoZaTeNbCTBa. 3aTeéM MCMaHCKMEe cyfa Nof yXe OGpuTaHCKuMm
hnarom Hayanm BeCTU NPOMbICEST B CHET KBOT, BblAeNeHHbIx CoegnHeHHOMY KOponeBCTBY COr/lacHO cTaTbe
43 (6biBWas ctatba 37) [JoroBopa O (oyHKUMOHMpoBaHMM EC 1957 roga™. McnaHckue npeanpusitus
npecnefoBanM LUeNb OCBOUTb 6O/blle KBOT, YEM OHW MOMy4YasIM B COOTBETCTBUM C O6LUei
pblI6OX03aNCTBEHHON nonmTuKkoi EC. 3Ta npakTuka 6blia M3BECTHA Kak «cKadok (nepexof) KBOT» (aHr.:
guota hopping). Peakumein AHIIMM CcTasio NPUHATUE 3aKkoHa O TOProBoM cyaoxoacTBe 1988 ropaa,
yXectodyarllero TpebosaHus 0 perucTpaumm cyfoB, COOCTBEHHUKAMWU KOTOPbIX ABAKTCA WHOCTPaHHbIe
rpaxgaHe. B Cyne EC npaBuTenscTBO BenvkobputaHuy BbICTYNUO B 3alLMTy NPUHATOIO 3aKOHa Te3UCOM O
Heo6XxoAMMOCTM BbINOHEHNS TPeboBaHMSA O peasnibHON CBA3W, coAepXallerocs B cTatbe 5 KoHBeHuun
1958 roga.

Cyn EC no gBym genam «Factortame» BblHEC OAMHAKOBblE PELLUEHUSA, CYTb KOTOPbIX 3aK/IH4aeTcs B
cnepywouwem: 1) rocygapcrBa-ysieHbl onpefesnsaT B COOTBETCTBUM C OOLLMMU HOpMaMU MeXAyHapoaHOro
npaBa YCNOBUS MpefoCTaB/EHNS CBOEN HaUMOHa/IbHOCTM CyAam, OAHaKO MpW OCYLLEeCTBAEHUN 3TUX
MOMHOMOUMIA rocyaapcTBa-ysieHbl 0653aHbl cobniogatb HopMbl npasa EC; 2) Tpe6oBaHWe HaLMOHa/IbHOIO
3aKOoHa O TOM, YTO COOCTBEHHUKM W GeHedbmumapHble Bnafenblbl PbIGONOBHLIX CYAO0B AO/MKHbI ObITh
rpaxgaHamy rocyfapcrea-ysieHa WM  KOMNaHWAMK, 3aperucTpupoBaHHbIMW B FOCYLapCTBe-ufeHe,
npoTtveBopeunT [LoroBopy 0 dyHKuMoHupoBaHun EC; 3) He npotuBopeunt npasy EC 71O, uTtO
rocyapcTBO-4/IeH YCTaHaBNMBAET B KayecTBe YC/I0BUA perncrpauumn pblibonoBHOro cygHa tpebosaHme 06
ynpasfieHnun AaHHbIM CYLHOM, €ro aKCcrjyarauun 1 KOHTpPOsie 13 rocygapcrea-uneHa. bbino ycTtaHoB/EHO,
4YTO HOBOE 3aKOHOAATeNbCTBO AHI/IMM B 3TOW YacTu npotusopeunT npasy EC. MeHepanbHblii agsokat Cyga
EC ). Mnwo nogaepxan pelieHne cyga, OTMETMB MpU 3TOM, YTO KPUTEPWIA rpaxaaHcTBa cygosnagensua
pacnpocTpaHeH B MEXAyHapOAHOI MpakTuKe, Of4HAKO 3TO TpeboBaHWEe He SABNSAETCA 4YacTbl OObIYHOrO
MeXAyHapogHoro npasa. BMecTe C TeM OH He WCK/IKYaeT, yYTo Apyrue rocygapcrsa MOryT OTKasaTb B
MPV3HAHUM HALMOHA/IBHOCTY CyfHA, eCNM MeXAy HUM U TocyapcTBOM dofiara HeT peasibHOW CBSA3N™2,

% A6rapsiH [. P. Yka3. coy. C. 70.

% Dipla H. The role of the ICJ and the ITLOS in the progressive development of the law of the sea // Unresolved Issues and New
Challenges to the Law of the Sea. Vaughan Lowe General Editor, 2006. P. 244.

0 Case C-221/89, R v. Secretary of State for Transport ex p. Factortame, [1991] ECR 1-3905; and C-Case 246/89, Commission V.
United Kingdom, [1991] ECR [-4585.

"t NoroBop 06 yupexaeHun EBponeiickoro akoHomuuyeckoro coobuiectsa (Mognucad B I. Pume 25 mapta 1957 roga) // [loroBopbl,
yupexgatoLive esponelickme coobulectsa. M. : Mpaso. 1994. C. 95-288.

2. QOpinion of Mr. Advocate General Mischo by 13 March 1991. Par. 15 I URL:
http://curia.europa.eu/juris/showPdf.jsf?text=&docid=96770&pagelndex=0&doclang=en&mode=Ist&dir=&occ=first&part=1&cid=1911
84 (pata ob6pauyeHus: 28.06.2023).
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3Tn BbIBOAb!I 6bIN MOATBEPXAEHbI B pelleHnn «Poulsen» 1992 roga’™ v HeKoTopbIX ApYrux fenax.
Cyn EC, no-sugumomy, npuaepXmMBaeTCA MHEHUSA, 4TO peasibHas CBA3b Npe3loMupyeTcsa  (hakTom
perncTpaunn cyfgHa, a gpyrue Kputepum He UMerT Hpuanyeckoro 3HadyeHus. MoXHO mocTaBuTb BOMPOC,
Kakoii topuamueckoli cunoii 06nafatoT 3T pPeLleHust U MHEHUSI rfeHepasibHbIX afBokaToB. OUYeBUAHO, YTO
Cyn EC aBnaetca aBTOpUTETHLIM OpraHoM B BOMpocax TOMKOBaHMA 1 npumMeHeHusa npasa EC. OfgHako, Kak
npeactasnsercs, Cyn EC meHee aBTOpUTETEH B CBOWMX 3aBIEHUSAX MO MEXAYHApOAHOMY Ny6/MYHOMY
npaBy B cpaBHeHWM ¢ MexayHapogHbiM Cynom nnv MexayHapoaHbiM TprbyHasioM Mo MOPCKOMY Npasy.
CnpaBeg/MBO 3aMeTuTb, 4YTO OTHoweHune Cyga EC Kk mexgyHapogHOMYy npaBy B €ro npeuefeHTHON
npakTvke HeofdHO3HayHoe. B nmpakTuke 3TOro cyga HaMeTwiacb TeHAEHUMSA NpUAepXuBaTbCA TaKoro
nogxoja K MexXAyHapogHOMY npaBy, KOTOPbIA HawiyywyM 06pa3oM COOTBETCTBYET €0 COOCTBEHHOL
KoHuenumn npaea EC B KOHKpETHbIX 06CTOATENLCTBAX. FApKMiA TOMy npumep — Aeno «Factortame». 10T
noaxon COCTOMT B TOM, UYTO 06s3aTe/ibCTBa rocy4apcTB-4a1eHoB No npasy EC MMEOT NpevMyLLecTBEHHYIO
cuny nepef o6s3aTenbCTBaMU MO MexayHapogHomy npasy. B npasoBoii cucteme EC 6e3ycnoBHbIM
BEPXOBEHCTBOM 06M1a4aloT ToNbKO HOpMbI NpaBa EC, npu atom Cyg EC, 6yayum xpaHUTenem atoro npasa,
3allyMLaeT ero, B TOM YMC/1e W OT BO3MOXHOIO HEraTMBHOIO B/IMAHUA MeXAyHapoaHoro npasa.

3aknoyeHue

B mexagyHapogHOM npaBe OTCYTCTBYET 06LLenpu3HaHHOE NMOHMMaHUe TeEPMUHA «peasibHas CBSA3b». Mexay
rocygapcteamMy HeT KOHCEHCyca B OTHOLLUEHMM TOro, 4To nogpasymeBaeTcs noj TpebosaHueMm ctaTtbu 91
KoHBeHUmMM 1982 roga. O6 3TOM CBUAETENLCTBYET Kak COBpeMeHHasi npakTuka, Tak n paéota KMIMN OOH B
1955 roay, npeHust Ha nepBoli YKeHeBCKOW KoHepeHuun No MopckoMy npasy 1958 roga, KOHCY/IbTaTUBHOE
3akstoyeHme MexayHapogHoro Cyaa 1960 roga. HekoTopble yyeHble Takke yTBepXAaloT, UTo TpeboBaHue
peanbHOl CBA3M He OTHOCUTCA K BOMPOCY HaLMOHa/IbHOCTM CyAHA, a Kacaetcs TOMbKo 3¢hdhekTUBHOro
OCYLLECTB/MEHUA OPUCAMKLMM W KOHTPONS rocyfapcTBOM (prara. Ha 3Tom e Tesuce OCHOBbIBaeTCs
paccMoTpeHHasn npeuefeHTHan npakTrka MexayHapoaHoro TpubyHana no mopckomy npasy u Cyaa EC.

[aHHas no3vuust He npeacTaBnseTcs OOLEKTMBHON. YKasaHue Ha peasibHyl CBA3b urypupyet B
KoHBeHUuMM 1982 roga B cTaTbe, O3arfaB/ieHHON «HaumoHanbHOCTb cygoB». Kpome Toro, M3 MCTOpuu
BOMpOCa CTaHOBMTCH SICHO, YTO TpeboBaHWE O peasibHOM CBA3W UMEET MPSIMOE OTHOLUEHME K MPU3HaHWIO
HauMoHaIbHOTO XapakTepa cynos. MNpenoctasnieHe HauMoHa/IbHOCTY CYAHY Yepes npoLueaypy permcrpawmm
ipso facto co3paeT cBA3b MeXAy CYAHOM W rocygapcTsom thiiara. OgHako 04HOro vwb agMUHUCTPATUBHOIO
akTa HepgocTtatouHo. Ecnum pernctpaums cama no cebe npefctasnsina 6bl cO60l peasnbHy0 CBS3b, TO
chopmynuposkn 06 aToM B cTaTbe 91 KoHBeHUMn 1982 roga 6b11m 6bl COBEPLLUEHHO U3NNLLHUMU.

B 37O CBA3M Mog, NPUMHUMNOM peasibHO CBA3WM npegnaraeTcsl NOHMMAaTb PYKOBOASLLEE MOSIOKEHME,
OCHOBOMOMarawLLy0 Waelo, ONpPefensioly0 CofepXaHue MexAyHapoaHO-MPaBoBOro perynnmpoBaHus
npegocTaBNeHns CyaHy HauMOHasIbHOCTU, COCTOSILLEN M3 COBOKYMHOCTU NPaBOBbLIX YCNOBWIA perncrpalumn
CcyAHa, co6NAeHne KOTOPbIX HEobXxoAumOo AN TOro, 4Tobbl MOATBEPAUTb NPE3YMMUMI0 AelCTBUTENbHOA
NPUHaAIEXHOCTU CygHa K rocygapcTBy (hnara. Takoe npegcraBneHne cooreeTcTByeT KoHBeHuun 1982 roga,
COBPEMEHHbIM  AOCTMXEHVMAM B 06nacTy ynpaB/ieHUss MOPCKUM pbl60N0OBCTBOM, MpakTuke CoBeTa
BesonacHoctn OOH, ocobbim MHeHuAM cygein MexgyHapogHoro Cypa (®. xeccona, M. KuHTaHbl) u
MexayHapogHoro TpubyHasia no Mopckomy npasy (4. AHOepceHa), a Takke He MeHee aBTOPUTETHBLIM
MHEHNAM HEKOTOpPbIX NPeACcTaBUTeNen AOKTPUHDI.

Tem He MeHee HexenaHue rocy4apcTB C034aTb CUCTEMY, B KOTOPOI CyLLEeCTBYET peasibHas CBA3b Mexay
CY[JHOM M rocygapCcTBoM priara, o4eBUOHO XOTA Obl M3 TOro hakTta, 4Yto KoHBeHums 1986 roga T1ak u He
BCTynNuWaa B Ccuny. PexvMm OTKpbITON pernctpaumn no-npexHeMmy LUMPOKO JocTyneH. bonee Toro, mexay
OILLIOPHBbIMKU  LOPUCANKUMAMMK, NPeAoCTaBASAWMMUA  «yA00OHbIA dhnar», CyLWecTByeT KOHKYpeHUuMs 3a
co3zgaHve 6onee 6naronpUATHLIX U BbIFOAHbLIX YC/I0BUIA PerMcTpaumnm MHOCTPaHHbIX cyaoB. MNpeacrtaBnsercs
TaKkke, 4YTO MW3BECTHasd MHOIMM npaBonopsigkamM KoHuenuus 6eHedmumapHoin COBCTBEHHOCTM He
CNoco6CTBYET YKPEMIEHNIO peasibHOM CBSA3W. B HEKOTOpbIX MpaBOBbIX CUCTEMAxX MpPeayCcMOTPEHO
CYLLECTBOBAHUE «[BOWHbIX PErMCTPOB». OTO SAB/IEHUE MOXHO CUYMTaTb OTBETOM TPaAMUMOHHBLIX MOPCKUX
rocygapcTs Ha MasloBEPOSATHOCTb /1I0ObIX NOMbITOK OTMEHUTb «yA06HbIe dhnaru». Bo MHOrOM peLueHve aToi
npobnembl B nepcnekTnBe OyAeT nNpsAMO 3aBUCeTb OT 3(PEKTUBHOCTY MNPOTMBOAENCTBMA OLLUOPHBLIM
IOPUCAVKUMAM, (PUHAHCUPOBAHUIO TEPpOpM3Ma 1 nerasimsaunm 0OXOA40B, NOMYYEHHbIX MPECTYNHbIM NyTEM.
C [pyroit CTOpOHbI, CyLEeCTBYtOLLEE peryiMpoBaH1e 1 NpaBonprMMeHUTeIbHas NMpakTUka B AaHHO 06nactu

s Case C-286/90, Anklagemyndigheden v. Poulsen and Diva Navigation. [1992]. ECR 1-6019.
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MO3BONAIOT A/ Lefeil OCyLEeCTBNEHUS MEeXAYHapOAHbIX MOPCKUX NEepPeBO30K 06X0AuTb  PexuM
OAHOCTOPOHHUX NPUHYANTE/bHbIX Mep, BBEAEHHbIX HeApPYXeCTBEHHbIMU rocyaapcTeamMu NpoTus Poccuiickoin
depepauuu,

B oTcyTCTBME COrMacoBaHHbIX HA MEXAYHAapOAHOM YPOBHE KPUTEPUEB peasibHOl CBA3M COboAeHne nnm
Hecob/logeHve rocygapcrsamm 0653aTeflbCTB B 3TOW 4acTu BO3MOXHO TOSIbKO Yepes OLEHKY <«KEeCTKOCTU»
YCNOBWIA, NPeabABASEMbIX K perncrpaumm HauuoHaslbHbIM 3aKOHOAATE/IbCTBOM KOHKPETHOM CTpaHbl. Tak,
Hanpumep, 3akoHoAaTenbCTBO Poccuiickoii depepaumm BbICTPOEHO Takum 06pa3om, 4YTO BCe cyaa,
3aperncTpupoBaHHble Mog POCCUNCKMM (hriarom, UMEKT peasibHyl CBA3b C rocyAapcTBoM. BmecTe ¢ Tem
Poccuiickaa denepauns npeanpuHMMaeT AONOMHUTENbHbIE YCUNUSA A TOro, YTO6bl A/19 OTEYECTBEHHbIX
Cyf0BnafenbLeB HauMoHasbHbIA donar ctan 6onee KomMpopTHbIM U yAo6HbIM. 18 3TOro NpoBOAUTCA
noNnTUKa No AeodiLopm3aLmm 0Te4ecTBEHHOro TOProBoro guioTa.

Ha ypoBHe HauUMOHa/ILHOTO 3aKoHOoAATe/IbCTBA BaXKHEMLIUM COObITUEM CTa/I0 MPUHATME 3aKoHa O
KOHTPO/IMPYEMBIX MHOCTPaHHbIX KoMnaHusix’™®. B 2018 rogy B Poccum 6bin1 NpuHST ®egepasibHblii 3aKoH
«O MexX/lyHapoHbIX KOMMaHUAX»"®, lpumedaTesibHo, YTO MPUHATME 3TOT0 3aKoHa MOBMEKN0 3a coboit
Heo6X0IMMOCTb OfIHOBPEMEHHbIX MONPaBOK B Kofekc TOproBoro MopenaaBaHus Poccuiickoit deaepaummn’™.
C nomowbd AaHHbIX Mep npegnosaraeTcs BO3BpAaLLEHUWE B POCCUIACKYHD HOPUCAMKUMIO WUHOCTPaHHbIX
CYLOXOAHbIX KOMMaHWiA, KOHTPO/IMPYEMbIX POCCUMIACKMW TpaxgaHamu. [na 3Tux ueneid cosgaHsbl
6naronpuaTHbIE HaJ/I0rOBblE, NMPaBOBbIE N OPraHM3aLVoHHbIE YC/I0BUS B CreuMasibHbIX aAMUHNCTPATUBHbIX
paiioHax Ha ocTpoBax Pycckuii n OKTA6PbLCKUA (B TOM 4YUC/IE Yepes yupexzaeHne Poccniickoro oTKpbITOro
peectpa), OOHAKO WX pPacCMOTPEHWE OCTaAeTCs 3a pamMKamMy HaCTOSLEro MeXAyHapo4HO-NpaBOBOro
nccnegoBaHmsl.

Poccusi ocTtaeTcs NpuUBEPXEHHOW CBOMM MeXAyHapoaHbIM obs3aTtenbcTBaM, B TOM 4ucie npu
OTCTavMBaHNM BEPXOBEHCTBA MeXAyHapoAHOro npasa B MWpOBOM OkeaHe M 3aliuTe CBOWX HaLMOHa/bHbIX
MHTepecoB. HauBaxHelwas 3ajaya — MpPoA0/KATb YKPENJeHUe MeXAyHapoAHO-NPaBOBOIo pexuma
MWpOBOro okeaHa, YacTbio KOTOPOro W ABNSETCA NPUHUMN peasibHOW CBA3W, A/15 NOCTYNaTeNbHOro pasBuTus
Hallel cTpaHbl, obecrneyeHns ee 6e30NacHOCTN U 3KOHOMWUYECKOro 61arononyyns.
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Abstract

The article examines the evolution of an international legal norm that establishes the requirement to ensure a genuine link between a
ship and the Flag State. It is a question of exactly what actions the Flag State should take to properly exercise jurisdiction and control on
the ship. In particular, the list of measures that are to be taken by the Flag State to ensure effective exercise of its jurisdiction and control
over ships flying its flag in administrative, technical and social matters is only indicative, not exhaustive. The author notes that the
problems of establishing a genuine link are relevant not only in the context of ships, but also artificial installations and structures, and in
an even broader context, they relate to the institution of citizenship of individuals. The author conducts a comparative legal analysis of
the institutions of citizenship of individuals and the nationality of ships. While the granting of citizenship to a person depends on the legal
fact of birth (filiation) or compliance with a formal procedure defined by law (naturalisation), the relationship between the state and an
individual also has some moral component (mutual sense of duty, loyalty). A ship, being an immovable thing (res), also has a nationality,
but the relationship between such a thing and the state is based on a functional approach. Nevertheless, the similarity of these two
categories in modern conditions can be traced: the sale by states of their nationality to foreign citizens (the so-called “investment

" ®depepasnbHblil 3aKOH OT 24 HosIGPS 2014 roga Ne 376-®3 (pea. oT 12 Hosi6ps 2018 roga) «O BHECEHUM U3MEHEHUIA B UaCTW NepByto

1 BTOpYH Hanorosoro kogekca Poccuiickoit @efnepaummns» // Poccuiickas raseta. 2014. Ne 272.

depepasibHbIi 3aK0H OT 3 aBrycta 2018 roga Ne 290-93 «O mMexayHapoaHbIX KomnaHusax» // Poccuiickas raseta. 2018. Ne 170.
depepanbHbiii 3akoH oT 3 aBrycta 2018 roga Ne 296-93 «O BHeceHun n3meHeHuii B Kogekc ToproBoro mopensnaBaHus Poccuiickoit
degepaum B HYacTW co3daHMsi POCCMIACKOTO OTKPLITOrO peectpa CyAoB B CBS3W C MpuHATMEM ®edepasibHOro 3akoHa «O
MexyHapofHbIX KoMnauusax» n ®defepasbHOro 3akoHa «O cneynasibHbiX afAMUHUCTPATUMBHBIX paiioHax Ha TeppuTopusX
KanuHuHrpagckoi obnactu v MprmMopckoro kpas» // Poccuiickas raseta. 2018. Ne 171.
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citizenship”) brings the essence of this institution closer to some marketability traditionally inherent in the nationality of ships (registration
of a vessel in offshore (open) registers and the acquisition of a “flag of convenience”).

As a result of the study of the practice of granting nationality to ships, the author identified two trends. According to one trend, for the
lawful acquisition of the right to the flag, only the fact of registration of the vessel in the register of the Flag State is sufficient. Various
estimates show that in the world about 35 states of open registration provide (sell) a “convenient flag”. Another trend is that in addition to
the formal entry into the register, a number of conditions are required to ensure some kind of actual relations between the state and the
vessel (a genuine link). The second trend is considered by the author as preferable. The general conclusion is made about the need to
assess how strict requirements are imposed on shipowners at the level of the national legislation of the Flag State, including in such
matters as ownership, citizenship of shipowners, captain and crew members, accountability, transparency, etc.
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Abstract

This article discusses the possible reforms in the assessment of damages and compensation in international investment arbitration. The
article highlights the challenges of the valuation leading to the need for reforms, such as the inflation of awards issued in investment
arbitration cases, the major gap between the damages claimed and damages awarded, and the difficulties posed by the large damages
awards for the developing states. Other reasons for reforms include arbitral tribunals’ inconsistency in the valuation, the incorrectness of
awards and potential conflicts of interests between arbitrators and damages experts. The author further discusses whether the issues of
damages and compensation in investor-state disputes fall within the mandate of the UNCITRAL Working Group I, which is argued to be
limited to solely procedural issues. The author concludes that the reforms could and should be developed by the Working Group Ill. The
assessment of damages and compensation in investor-state disputes requires a comprehensive reform process based on procedural
solutions as well as substantive suggestions, which the Working Group Ill can devise. Based on the law and economics theories, the
author analyzes the appropriate approach of tackling the quantum issues, concluding that the reforms should be implemented through
soft law instruments. The article dwells on viable procedural reforms on the quantification of damages and compensation in investment
arbitration. The analysis focuses on the reforms prospecting to address the damages experts’ possible conflict of interest, the
divergence in the parties’ experts damages amounts and the anchoring effect of the claimants’ requested amounts on arbitrators, as well
as on the option of conducting early damages conferences, drawing on the insights from behavioral economics. Lastly, the article
discusses substantive reforms options for the valuation that help promote the consistency and correctness of awards. The author
considers the options of clarifying the use of the discounted cash flow method and setting standards that require damages to reflect a
balance between the competing interests, providing guidance on the investor’s contributory fault, capping compensation to the actually
invested amount and the assessment of contextual factors relevant for the calculation of damages.
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Introduction

The ultimate objective of the claimant in investor-state arbitration is to obtain compensation for the harm it
believes it has suffered due to the host state’s actions. Concurrently, the respondent state aims to defeat the
claim altogether or at least reduce the financial and political impact of a significant arbitral award against it.
The assessment of compensation and damages® is therefore a central concern for both sides of an
investment dispute.

There is no dispute about the basic principles governing damages and compensation in investor-state
dispute settlement (hereinafter — ISDS). Most investment treaties provide that compensation for
expropriation is to be valued based on the fair market value of an investment. To value the damages due for
other breaches of investment treaties, arbitrators generally use the customary “full reparation” standard.?
However, there is no consistency in the application of these vague standards in practice. Among valuation
methods used by investment tribunals, the discounted cash flow analysis has become the most popular.
However, the use of this method requires a certain degree of speculation in determining the discount rate
and cash flows for future periods. This raises doubts about the appropriateness of using this method. Other
guestions have been raised, such as on arbitrators’ competence to correctly value damages and the inflation

1 Within the context of investor-state arbitration, the term “compensation” means the amount of money to be paid by a state to an
investor as a requirement for the legality of expropriation, while “damages” means the amount of money due as a remedy for the
breach of an investment treaty (both expropriatory and non-expropriatory).

2 PCIJ. Factory at Chorzéw (Germany v. Poland). Judgment of 13 September 1928 // P.C.1.J. Series A, Ne 17. 1928. P. 47. E.g., the
tribunal in BG Group v. Argentina held that the “full reparation” standard articulated in Chorzéw was crystallised into a rule of
customary international law and, thus, was applicable even in the event of a breach of the fair and equitable treatment provision
(UNCITRAL. BG Group Plc. v. The Republic of Argentina. Final Award of 24 December 2007, 8§421-429).
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of arbitral awards. Due to the mentioned concerns, the quantum question was referred to the United Nations
Commission on International Trade Law (hereinafter — UNCITRAL).

The present article seeks to examine if the valuation in investment arbitration requires reforming, and
which reform proposals put forth within the UNCITRAL reform process can effectively help overcome the
constraints of the ISDS regime in the quantum assessment.® The article includes two sections. The first
section sets out the core reasons for the need for reforms on damages and compensation in ISDS. The
second section is dedicated to reforms in the valuation of damages and compensation in ISDS and their
possible effectiveness. Its first subsection answers the question whether such reforms can be developed by
the UNCITRAL Working Group lll, whose mandate is argued to be limited to solely procedural aspects. The
second subsection discusses the approaches to tackling the issues of damages and compensation on the
reform agenda. The last subsection analyses the appropriateness and effectiveness of procedural and
substantive reform options.

The author relies on economic thinking in her analysis. In particular, the author uses the traditional law
and economics approach and the behavioural law and economics approach to public international law. The
latter applies psychological (behavioural) insights in the context of international law*. Although traditional law
and economics scholars are sometimes sceptical about the behavioural approach, the author believes that
both theories can be fruitfully applied for the analysis of ISDS reform proposals related to damages and
compensation as the use of behavioural insights complements the tools of traditional economic analysis,
allowing to build more accurate assumptions about human behaviour and more accurate predictions and
prescriptions about law.®

1. Reasons for reforms in the assessment of damages and compensation in ISDS

In 2017, UNCITRAL mandated its Working Group Il (hereinafter — WG llI; Working Group) to identify
concerns regarding ISDS and develop potential reform solutions. The topic of damages and compensation
was added to the agenda of the UNCITRAL reform process implemented by WG Ill. This happened in view
of several challenges that created momentum for reforms in the valuation of damages and compensation in
ISDS cases.

The first issue that prompted the need for reforms is the heavy inflation of arbitral awards rendered in
investment disputes. Bonnitcha and Brewin identify 50 awards issued after 2000 with the granted amounts
higher than USD 100 million.* Some awards even reached multi-billion figures, such as those issued in
Tethyan Copper v. Pakistan (USD 5.84 billion),” ConocoPhillips v. Venezuela (USD 8.7 billion).® The largest
awarded amount is more than USD 50 billion granted in Yukos cases.® The nominal median of damages
awards increased by 97 % and the nominal mean increased by 790% between the 2000-2009 and
2010-2019 periods, amounting to a 267 % increase on the average (excluding the Yukos cases).*

Tribunals’ tendency to grant large amounts to investors is related to the expansion of the application of
the income-based discounted cash flow (hereinafter — DCF) valuation method when calculating damages
and compensation. The wide reliance on DCF began with the concurring opinion of Justice Bower to the

This article proceeds from the assumption that it is desirable to improve the accuracy of quantum analysis in investment arbitration

cases via the ISDS reforms, even though the implementation of reforms might be a costly endeavor. While the steps to develop and

implement the reforms might require substantial costs, the author believes that ISDS reforms will lead to a decrease in costs and

duration of ISDS in the long run as certainty and predictability of the quantum process in ISDS are increased. Similar idea is

expressed, for example, by the delegation of the European Union: “...we think increasing and dealing with the issue of predictability

and consistency will help address the issue of costs” (See Roberts A., Bouraoui Z. UNCITRAL and ISDS Reforms: Concerns about

Costs, Transparency, Third  Party Funding and Counterclaims /I  EJIL:Talk! 6 June 2018. URL:

https://www.ejiltalk.org/uncitral-and-isds-reforms-concerns-about-costs-transparency-third-party-funding-and-counterclaims/

(accessed: 17.09.2023). What is more, the predictability and consistency of quantum assessment resulting from the reforms will help

increase the legitimacy of the damages awards, the challenge of which leads to the crisis of the ISDS system.

Aaken A. Behavioral International Law and Economics // Harvard International Law Journal. 2014. Vol. 55. Ne 2. P. 421-422.

Jolls C., Sunstein C., Thaler R. A Behavioral Approach to Law and Economics // Stanford Law Review. 1998. Vol. 50. P. 1474.

Bonnitcha J., Brewin S. Compensation Under Investment Treaties // ISDS Best Practices Series. 2020.

ICSID. Tethyan Copper Company Pty Limited v. Islamic Republic of Pakistan. Case No. ARB/12/1. Award of 12 July 2019. §1858.

ICSID. ConocoPhillips Petrozuata B.V., ConocoPhillips Hamaca B.V. and ConocoPhillips Gulf of Paria B.V. v. Bolivarian Republic of

Venezuela. Case No. ARB/07/30. Award of 8 March 2019. §1010.

® PCA. Hulley Enterprises Limited (Cyprus) v. The Russian Federation, Case No. 2005-03/AA226. Final Award of 18 July 2014.
§1888; PCA. Veteran Petroleum Limited (Cyprus) v. The Russian Federation. Case No. 2005-05/AA228. Award of 18 July 2014.
81888; PCA. Yukos Universal Limited (Isle of Man) v. The Russian Federation. Case No 2005-04/AA227. Award of 18 July 2014.
§1888.

10 Bonnitcha J., Langford M., Alvarez-Zarate J. M., Behn D. Damages and ISDS Reform: Between Procedure and Substance // Journal

of International Dispute Settlement. 2023. Vol. 14. Ne 2. P. 219.
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award issued in Amoco v. Iran. While the majority of arbitrators in this case questioned the validity of DCF,*
Justice Bower stated that “[where], however, damages are certain to have occurred, as concededly is the
case here, and it is only their proper amount that remains uncertain, such a tribunal must make an award in
accordance with the best available evidence, even though this process be inherently speculative”.*?

Nowadays, based on the principle of full compensation, fair market value (hereinafter — FMV) is
considered the commonly accepted standard of value in investment disputes.®® In the tribunals’ opinion, this
standard justifies the use of DCF in cases where the investment is a “going concern” projected to continue
operations after the state’s breach.'* DCF is used even in cases where the investment is not a “going
concern” but is “likely to yield economic benefits”.*® It became the most widely used method. For instance,
between 2011 and 2015, it was used in 69 % of cases where compensation was assessed, compared to only
17 % before 2000.¢

However, assessing damages based on the DCF method places a significant burden on the host state’s
finances. As noted by the International Law Commission, DCF should only be used in a narrow range of
circumstances, such as when an investor is entitled to a defined income stream under the contract.’” The
wide application of income-based valuation methods leads to heavily inflated awards, especially when the
tribunal relies solely on DCF.

Another concern is that large awards of compensation are made in cases where a state’s environmental
policies affected the investment. For example, in Santa Elena v. Costa Rica, the environmental purpose of
the expropriation of the investment was considered immaterial, and the tribunal granted USD 16 million to
the claimant.'® Large compensations were granted to investors specialising in fossil fuel production.® In such
situations, income-based compensation can have a chilling effect on the adoption of environmental-friendly
measures by states and increase the costs of energy transition.?

The second problematic issue is a major gap between damages claimed and damages awarded. The
mean amount of damages claimed stands at USD 1.5 billion, while the mean amount awarded is USD 438
million, and the median figures were USD 143 million and USD 21 million.?* The UNCITRAL Secretariat
notes that investors claim on average three — five times the amount they are actually awarded.?

This gap resulted from investors’ tendency to claim higher amounts, which are then significantly reduced
by the tribunals. Investors do so in order to catch the attention of the respondent state and of the tribunal or
to create stronger pressure on the state.®® Another reason for such a gap is the wide divergence of damages
amounts presented by the parties’ experts in investment disputes.?* PWC Study 2015 revealed that the
amount quantified by respondents’ experts was on average 13 % of the amount quantified by claimants’

1 JUSCT. Amoco International Finance Corporation v. The Government of the Islamic Republic of Iran, National Iranian Oil Company,

National Petrochemical Company and Kharg Chemical Company Limited. Case No. 56. Partial Award (Award No. 310-56-3) of 14

July 1987. §227-232.

IUSCT. Amoco International Finance Corporation v. The Government of the Islamic Republic of Iran, National Iranian Oil Company,

National Petrochemical Company and Kharg Chemical Company Limited. Case No. 56. Partial Award (Award No. 310-56-3) of 14

July 1987. Concurring Opinion of Judge Brower. §26.

13 ICSID. AIG Capital Partners, Inc. and CJSC Tema Real Estate Company Ltd. v. The Republic of Kazakhstan. Case No. ARB/01/6.
Award of 7 October 2003. P. 85.

14 |CSID. Quiborax S.A., Non Metallic Minerals S.A. and Allan Fosk Kaplun v. Plurinational State of Bolivia. Case No ARB/06/2. Award
of 16 September 2015. §344.

5 PCA. CC/Devas (Mauritius) Ltd., Devas Employees Mauritius Private Limited and Telecom Devas Mauritius Limited v. India. Case
No. 2013-09. Award on Quantum of 13 October 2020. §540.

16 possible reform of investor-State dispute settlement (ISDS): Assessment of damages and compensation, UNCITRAL, Note by the
Secretariat, 5 July 2022 (A/CN.9/WG.III/WP.220). §32.

17 Report of the International Law Commission on the work of its fifty-third session (23 April-1 June and 2 July-10 August 2001), 2001
(A/56/10). P. 104. URL: https://legal.un.org/ilc/publications/yearbooks/english/ilc_2001_v2_p2.pdf (accessed: 05.04.2023).

18 |CSID. Compariia del Desarrollo de Santa Elena S.A. v. Republic of Costa Rica. Case No. ARB/96/1. Award of 17 February 2000.
§71, 111.

¥ Hulley Enterprises v Russia; ConocoPhillips v Venezuela; ICSID. Unién Fenosa Gas, S.A. v. Arab Republic of Egypt. Case No.

ARB/14/4. Award of 31 August 2018; ICSID. Occidental Petroleum Corporation and Occidental Exploration and Production

Company v. The Republic of Ecuador. Case No. ARB/06/11. Award of 5 October 2012.

Tienhaara K., Cotula L. Raising the cost of climate action? Investor-state dispute settlement and compensation for stranded fossil

fuel assets /I International Institute For Environment And Development, 2020. P. 6.

2 Hodgson M., Kryvoi Y., Hrcka D. 2021 Empirical Study: Costs, Damages and Duration in Investor-State Arbitration // British Institute
of International and Comparative Law. 2021. P. 5.
URL: https://www.biicl.org/documents/136_isds-costs-damages-duration_june_2021.pdf (accessed: 11.02.2023).

2 possible Reform of Investor-State Dispute Settlement (ISDS): Assessment of Damages and Compensation, UNCITRAL, Note by the

Secretariat, 5 July 2022 (A/CN.9/WG.III/WP.220). §77.

Kudrna J. Tax Gross-up in Investment Treaty Arbitration: Legitimate Concern or a Method to Inflate Damages? I/ The American

Review of International Arbitration. 2019. Vol. 30. Ne 3. P. 329.

2 bid. §74.
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experts.”® This divergence exists since experts are instructed by parties and value damages based on
different factual or legal assumptions and questions.

Thirdly, there are concerns that excessive damages awarded in ISDS cases create substantial difficulties
for countries with limited financial resources.?® For example, in Tethyan Copper v. Pakistan the tribunal
awarded 4 billion USD against Pakistan,?” while in P&ID v. Nigeria the 6.6 billion USD award was rendered
against Nigeria.?® Claims and awards toward developing countries are financially more significant, and the
largest damages awards were rendered in disputes against developing countries.

The core of the problem is historical. During decolonization after World War Il and the 1980s, there was a
debate about the extent and even existence of the obligation to compensate foreign investors for
expropriation. After the expropriation of foreign investments by communist and so-called “Third World”
states, capital-exporting countries argued that expropriation is only lawful when investors are provided with
“prompt, adequate and effective” compensation, amounting to the full FMV of the expropriated assets (the
Hull formula). But capital-importing states challenged foreign investors’ right to receive compensation for
expropriation on various grounds, such as economic inequalities borne out of “colonial sin” and excessive
profits of the investors granted compensation.?® Instead of the Hull formula, the developing countries
suggested the Calvo doctrine, under which foreign investors should be afforded no more than the same
treatment as nationals and must limit themselves to filing claims in the domestic judicial system.°

The arbitral and treaty practice evolved, and full compensation for expropriation and the principle of full
reparation for treaty breaches have been generally recognised. It is beyond question that compensation or
damages must be quantified based on FMV. Investment treaties state as a standard prompt, effective and
adequate compensation of the expropriated investment (the Hull formula) equivalent to its FMV.3!

However, the debate between the developing and developed states about compensation took another
turn. The developing states complain that the amounts of compensation and damages are disproportionately
high and particularly affect them, which can be resolved within the WG IIl reform process.*? The delegations
of WG Il representing African states advocated greater intervention to limit the amounts of damages. At the
same time, the Western delegations express sceptical views as to the practicability of introducing caps or a
prescribed methodology for valuation and suggest that damages are outside the mandate of WG Il since
they are a substantive, rather than a procedural issue.*® Such unwillingness to focus on damages and
compensation can be explained by the fact that a large number of investors from capital-exporting countries
invest billions of money in projects in the developing states, and capital-exporting countries aim to ensure
that their nationals are entitled to claim large compensations.

Therefore, the developed and developing states have different views on the quantum question. The
former do not wish to limit the existing possibility of granting huge amounts to their investors by investment
tribunals, while the latter identify the issue of damages as an important one and especially needs reforms.
Given the large sums awarded by tribunals in cases against the developing countries, it can be said that the
ISDS system places significant burdens on the developing states,® which leads to the need for ISDS
reforms.

The fourth reason for the reforms is the inconsistency of tribunals in valuation. Among others, there is a
lack of consistency in the choice of valuation method by arbitral tribunals,* the choice of the valuation date

% International Arbitration Damages Research, Closing the Gap between Claimants and Respondents // PriceWaterhouseCoopers LLP
(PwC), 2015. URL: https://www.pwc.com/sg/en/publications/assets/international-arbitration-damages-research-2015.pdf (accessed:
05.05.2023). P. 2.

% Hodgson M., Kryvoi Y., Hrcka D. Op.cit. P. 3.

27 Tethyan Copper v Pakistan, 8278.

2 Process and Industrial Developments Ltd. v. The Ministry of Petroleum Resources of the Federal Republic of Nigeria, Ad Hoc
Arbitration, Final Award of 31 January 2017. §110.

% Compensation for Expropriation I International Institute for Sustainable Development. 2013. URL:
https://www.iisd.org/system/files/publications/best_practice_compensation_expropriation_en.pdf (accessed: 06.05.2023).

%0 Miles K. The Origins of International Investment Law: Empire, Environment, and the Safeguarding of Capita. Cambridge :
Cambridge University Press, 2013. P. 1000.

81 See, e.g., Art. 10.7 of the United States-Dominican Republic-Central America Free Trade Agreement (2004); Art. 5.2 of the
Italy-Morocco BIT (1990); Art. 3.1 of the Estonia - United States BIT (1995).

%2 Roberts A., St John T. UNCITRAL and ISDS Reform: What to Expect When You're Expecting // EJIL: Talk!, 5 October 2022. URL:
https://www.ejiltalk.org/uncitral-and-isds-reform-what-to-expect-when-youre-expecting/ (accessed: 05.04.2023).

3 Kryvoi Y. UNCITRAL Investor-State Dispute Settlement Reform Group Makes Progress Despite Disagreements // British Institute of
International and Comparative Law. 2022. URL: https://www.biicl.org/blog/44/uncitral-investor-state-dispute-settlement-reform-
group-makes-progress-despite-disagreements (accessed: 21.04.2023).

3 Weghmann V., Hall D. The Unsustainable Political Economy of Investor-State Dispute Settlement Mechanisms /I International
Review of Administrative Sciences. 2021. Vol. 87. Ne 3.

% To illustrate, the tribunals came to different conclusions on the application of DCF in Bear Creek v. Peru and Tethyan Copper v.
Pakistan, which both involved mining projects that were never realised. In both cases, the tribunals found that the state’s refusal to
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used to calculate damages,® the determination of interest rate,® the treatment of specialised damages
provisions in investment contracts,*® and the application of standards of proof regarding quantification
issues.®

Inconsistency in valuation by tribunals leads to uncertainty and unpredictability in this crucial area since
the application of different approaches to value damages and compensation can lead to different outcomes
on the same facts. Meanwhile, there can be enormous amounts at stake in tribunals’ choice of one approach
over another. Thus, inconsistency in valuation is among the most salient problems in ISDS and is one of the
key issues addressed by the UNCITRAL reform process.

The fifth reason for reforms is the problem of correctness. Arbitral tribunals have been criticised for
engaging in the so-called practice of “splitting the baby” at the stage of quantification.* Under such practice
the monetary awards will involve a compromise for which arbitrators will seek a middle ground between the
parties’ positions, where a proportionate reduction is made based on the investor’s initial damages claim (for
example, the sum of the investor's calculation and the state’s calculation is divided by two times).
Baby-splitting leads to potential arbitrariness in calculating damages, while parties expect well-founded and
accurate valuations. Such compromise awards that are not supported by articulated reasons can undermine
the legitimacy of valuations.

Another problematic aspect of correctness is the quality of arbitrators’ reasoning on damages and
compensation. For instance, in Perenco v. Ecuador, the Annulment Committee annulled the part of the
award with the determination of the claimant’s loss of an opportunity of the extension of the contract since no
explanation was given on the concept of a nominal value or the reason to award a nominal value of USD 25
million as opposed to any other value.*

The sixth issue that necessitates the reforms in quantum assessment is the experts’ conflict of interest. It
is crucial that a valuation expert should be impartial and independent of the arbitrators considering the case,
and the tribunal can consider any links between the experts and the parties when assessing the probative
value of the expert testimony. However, there are no detailed rules for the impartiality and independence of
experts in investment arbitration, their relationship with parties and/or arbitrators.

The problem of conflict of interest between arbitrators and experts in ISDS can be illustrated by the case
of Eiser v. Spain,** in which an ICSID Annulment Committee annulled the award since the arbitrator
appointed by the investors, Stanimir Alexandrov, failed to disclose a prior relationship with valuation expert
Carlos Lapuerta of the Brattle Group, also appointed by the investors. While the arbitration in Eiser v. Spain
was pending, Brattle was retained in three other cases for the clients, for which Dr. Alexandrov acted as
counsel, and the two cases involved expert Lapuerta. In the Committee’s view, this gave rise to an intense
working relationship on behalf of a shared client, creating “a manifest appearance of bias on the part of
Dr. Alexandrov”.*®* Such drastic measures as the annulment of the award were applied due to a relationship
between an arbitrator and an expert, even in the lack of express rules governing this situation.

Nevertheless, multiple interactions of arbitrators with experts do not always lead to the presumption of
their conflict of interest. For instance, in Misen v. Ukraine, the ICSID Chair refused to disqualify
Dr. Alexandrov, which did not disclose details about his professional relationship with the expert retained in
two arbitrations where Dr. Alexandrov acted as co-counsel. The Chair noted that due to the scarcity of
valuation experts for investment arbitration cases the same expert can appear before the same arbitrator on

issue leases or approvals necessary for the projects was an indirect expropriation of the investor's investment and that damages
should be valued based on the investment's FMV. In Tethyan Copper v. Pakistan, the tribunal applied the DCF analysis and
awarded USD 4.1 billion in damages plus interest in favour of the investor. Conversely, the tribunal in Bear Creek v. Peru found the
proposed mine too speculative for the application of DCF and awarded damages in the amount of USD 18.2 million plus interest
based on the amount actually invested by the investor. ICSID. Bear Creek Mining Corporation v. Republic of Peru. Case
No. ARB/14/21. Award of 30 November 2017.
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4 Langford M., Behn D. Managing Backlash: The Evolving Investment Arbitrator /| European Journal of International Law. 2018.
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multiple occasions.* Since Dr. Alexandrov had not directly worked with the expert to assist him in preparing
testimony and deciding on the key valuation matters in the previous arbitrations, the Chair found that the
professional relationship between the expert and Dr. Alexandrov does not evidence a manifest lack of
independence or impartiality on Dr. Alexandrov’s part, for which the closer connection between an arbitrator
and an expert is needed.*® Thus, while in Eiser v. Spain several direct interactions between Dr. Alexandrov
and expert Lapuerta in the previous arbitrations were sufficient to conclude on the possible conflict of
interest, in Misen v. Ukraine the numerous interactions between him and another expert did not lead to the
appearance of lack of independence or impartiality.

The party’s arguments to disqualify arbitrators might be motivated by the lack of clear procedural
principles on the permissible interaction between damages experts and arbitrators and its limits. An
arbitrator’s professional relationships with experts and failure to disclose those relationships may have a
drastic effect on proceedings, resulting even in the annulment of the award. Therefore, the damages experts’
conflict of interest is also a problematic issue that requires the development of procedural standards.

Given the above, the present state of investment tribunals’ practice in quantum matters is characterised
by the inflation of the awards and big gaps between the claimed and awarded damages amounts, not least
due to the widespread application of the DCF method. The developing states raise special concerns about
exorbitant damages awards rendered against them without taking their interests into account. Due to the
abstract regulation on valuation aspects in ISDS, the tribunals have been inconsistent in various quantum
matters. The correctness of arbitrators’ awards and the lack of sufficient reasoning for valuation have also
become the subject of criticism. Another matter of concern is damages experts’ possible conflict of interest.
All these issues make it necessary to conduct ISDS reforms on damages and compensation.

2. Reforms on damages and compensation in ISDS and their possible effectiveness

2.1. Whether the reforms of the quantum assessment fall under the mandate of UNCITRAL
Working Group llI: procedural or substantive issue

During the 38" session of October 2019, it was suggested that WG 1l could be tasked with conducting
research on damages, methodologies for their calculation and underlying legal principles, but the question
arose as to whether such matters could fall under the mandate of WG I11.%® This was restricted to procedural
reforms,*” which was explained by the mandate’s focus on ISDS and not treaties and pragmatism, given that
there are over 3500 investment treaties. Some delegations expressed concerns that the issues of damages
and compensation were substantive in nature and fell outside the mandate of WG I11.4®

Originally, damages were considered as a part of substantive treaty law since compensation levels were
calculated based on the wording of investment treaties and not by the design and procedure of arbitration.
Investment treaties provide protection to foreign investors through substantive guarantees and standards,
such as protection from expropriation, fair and equitable treatment, full protection and security, and allow
investors to claim compensation for breaches of those obligations in ISDS proceedings. A number of
valuation issues are questions of substance, such as the kind of damage recoverable, the valuation date.

Nevertheless, the interpretation of the WG Il mandate as limited to solely procedural matters has been
heavily contested. There is no agreement on the exclusion of substantive treaty reform from the mandate.
The major reason behind such criticism is that the core concerns created by the ISDS system cannot be
corrected without substantive rule reform. To illustrate, South Africa made a comment within WG Il that “the
Working Group would not be fully discharging its mandate if discussions on the substantive concerns were
excluded”.*® Prominent groups like the Columbia Center for Sustainable Investment (hereinafter — CCSI)
argued that the limited ISDS reforms have the effect of locking in a “broken system”.>°

4 |CSID. Misen Energy AB (publ) and Misen Enterprises AB v. Ukraine. Case No. ARB/21/15. Decision on the Respondent's Proposal
to Disqualify Dr. Stanimir A. Alexandrov of 15 April 2022. §141.
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4 Report of Working Group Il (Investor-State Dispute Settlement Reform) on the Work of its Thirty-eighth Session (Vienna,
14-18 October 2019). UNCITRAL, 23 October 2019 (A/CN.9/1004). §102.

4T Report of Working Group Il (Investor-State Dispute Settlement Reform) on the Work of its Thirty-fifth Session (New York, 23-27
April 2018), UNCITRAL, 14 May 2018 (A/CN.9/935). §18.

“  Report of Working Group Il (Investor-State Dispute Settlement Reform) on the work of its forty-third session (Vienna,
5-16 September 2022). UNCITRAL, 7 October 2022 (A/CN.9/1124). §93.

4 possible Reform of Investor-State Dispute Settlement (ISDS) Submission from the Government of South Africa. UNCITRAL, 17 July
2019 (A/CN.9/WG.III/WP.176). §20.

50 The UNCITRAL Working Group Ill Work Plan: Locking in a Broken System? /| Columbia Center on Sustainable Investment, 4 May
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Furthermore, it has been acknowledged that the strict differentiation between procedural and substantive
matters can be illusory. For instance, during the April 2019 session, WG Il discussed several topics crossing
the procedural-substantive division, including damages. Indonesia stated that a substance — procedure
dichotomy in the proposed ISDS reform discussion “may actually defeat the purpose of having a meaningful
ISDS mechanism as it is difficult to separate between substance and procedure™! since “procedural law is
inherently substantive and vice versa”.>? The result of this session was a statement that although “the focus
of its work should be on the procedural aspects of ISDS, [WG Il should take] due note of the interaction with
underlying substantive standards”.>

Indeed, concerns about the valuation in ISDS have various procedural dimensions, which represent the
primary focus of the UNCITRAL reform process. Valuation issues also have some substantive components
(e.g. the choice of valuation date). It is not always easy to determine whether the issues are solely
procedural or substantive. However, the development of solutions to the issues substantive in nature should
not be excluded because a reform process that only focuses on procedural matters would not adequately
address the problem and would have critical gaps. Procedural and substantive concerns are intrinsically
linked, and effective reform is unlikely if they are arbitrarily disassociated.>

The WG Il delegations seem to have come to an agreement that damages and compensation in ISDS
should be addressed comprehensively. In the WG Il session held in October 2019, delegations
demonstrated their willingness to consider damages as crucial follow-up questions under other topics, such
as third party funding in ISDS.%® During the September 2022 session of WG I, it was recognised that caution
should be exercised in order not to embark on work on underlying substantive standards and not to
undermine the investor’s right to remedy for a breach of treaty provision, but rather focus on how damages
were assessed as well as unjustifiable inconsistency and lack of correctness of decisions regarding
guantification.5®

Therefore, it follows from the WG Il discussions that the problem of damages and compensation can be
addressed within the mandate of WG Il through procedural reforms with the addition of some substantive
solutions. Nevertheless, caution should be taken as not to override the substantive guarantees for investors,
on which states are to decide bilaterally or plurilaterally.

2.2. The approach of tackling the issues on the Working Group reform agenda

After the delegations agreed to address the issues of damages and compensation within the WG 11l reform
process, the Working Group pointed out the possible areas of work in respect of valuation, including, inter
alia, the compensation standard, the valuation method and date, the claimant’s conduct, the role of experts
in assessing damages including means of appointment and their ethical regime.>”

The question arose as to what approach should be taken to address these issues. During the September
2022 session, some delegations supported a narrow approach to tackling the issues in WG Il by limiting the
focus on problems such as the role of valuation experts and the burden of proof in estimating damages.*®
They argued that issues of damages were policy issues best left to individual states to negotiate and address
on a treaty-by-treaty level.>®

The narrow approach implies that WG 1l could explore how only procedural tools might be used to
address some of the concerns around damages, which might include options such as facilitating the
engagement of tribunal-appointed experts and clarifying rules on the proof required for successful damage
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claims. This approach will probably not raise debates as to the Working Group’s mandate. However, such a
narrower approach may not be enough in order to tackle the gaps in the current practice of valuing damages
and compensation. The core of the reform process is to address the issues that have arisen from the
protection of substantive investors’ rights through arbitration. That is why focusing only on some procedural
issues such as the role of experts and the burden of proof in estimating damages would drastically diminish
the opportunity to address core substantive issues. The overriding need is not for some procedural reforms,
but a substantial overhaul of the valuation of damages and compensation in ISDS.

Therefore, the valuation of damages and compensation in ISDS requires a comprehensive reform
process based on both procedural solutions and substantive suggestions. In this connection, most states
expressed support for a broader approach addressing a range of issues.® Broad discretion was proffered by
WG Il about solutions it would devise, after considering the view of all states.

The topic of damages and compensation is closely linked with other ISDS issues that require reform,
such as early dismissal of speculative, unsubstantiated, and inflated claims; third-party funding; appellate
and multilateral standing mechanisms to address procedural and substantive correctness of decisions and to
rectify errors in decisions by ISDS tribunals; means to address regulatory chill; and means to address
multiple proceedings including on shareholder claims and reflective loss.®® In particular, claims for
shareholder reflective loss create the risks of multiple proceedings® and double recovery,®® leading to
excessive damages. Third-party funding increases the number of investor-state arbitration cases, the
frivolous claims and the amount of claimed damages. It has been proposed that the review for errors of fact
and law through a new appellate mechanism should be extended to damages valuation.®* While the analysis
of reform options in other areas falls outside the scope of this article, they must also be taken into account
when discussing reforms in the quantum assessment in order to address inconsistencies in a more
structured and comprehensive way.

Finally, the crucial question of tackling the issues on the ISDS reform agenda is the format of
implementing the reforms. The commonly discussed means of implementation include providing
particularised rules in the form of draft treaty provisions and/or guidelines. Another format of implementation
is the development of model clauses. These are the soft law instruments, i.e. non-binding rules or
instruments that interpret or inform the understanding of binding legal rules or represent promises that in turn
create expectations about future conduct.®®

The CCSI, the International Institute for Sustainable Development (hereinafter — 1ISD) and the
International Institute for Environment and Development (hereinafter — IIED) stated that a legally binding
multilateral treaty that clarifies, integrates, or amends the provisions of existing bilateral and regional treaties
would be the most effective means to address problems linked to compensation.®® While the adoption of a
treaty is generally considered a preferable form of establishing relationships and obligations between states,
now the prospect of the conclusion of a multilateral treaty clarifying or amending the provisions of existing
treaties related to damages and compensation is not in sight. First, any treaty will only take legal effect for
those states that have expressed their consent to be bound, and states that are not willing to take binding
obligations may not grant such consent. Second, the conclusion of treaties typically faces obstacles
stemming from domestic (constitutional) law, such as the need to consult with advisory bodies and
ratification. Decision-making in a modern state is thoroughly regulated by internal law, and the conclusion of
a treaty typically becomes a lengthy procedure that must comply with all the requirements of the state’s
internal law.

What is more, states treat bilateral investment treaties and other instruments of “hard” international law
with much more caution than they used to. Few decades ago, the developing countries largely adopted
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bilateral investment treaties as they were presented by developed countries as a risk-free instrument to
attract foreign investment.®” Nowadays, there is a growing understanding that the traditional model for
bilateral investment treaties requires reconsideration. It is argued that such treaties create an unequal
distribution of obligations and rights between developing countries, which are the source of most foreign
direct investment, and developing countries, which are mainly recipients.%® Investment treaties also entail the
increased risk of litigation, resulting in the negative impact on the net benefit of investment to recipient
countries.®® The UN Human Rights Office of the High Commissioner recognises that “investment agreements
<...> have undermined development, [having resulted] in the restriction of the type of policies that developing
countries can adopt to grow their domestic economies and local industries”.”

Under the law and economics “loss avoidance” theory, the choice of soft law rather than hard law can be
value maximising for states due to the consequences that states face when they violate a legal commitment.
The costs imposed by hard law come in the form of lost reputation, retaliation, or reciprocal non-compliance.
Reputational losses are costly since they make it more difficult for a state to enter into value-increasing
agreements in the future, while the violated-against state does not enjoy an offsetting gain. Retaliation
involves a punishment imposed by one state on the other, and it is costly for both. Indeed, hard law will
generate greater compliance pull, but in the case of a violation, hard law imposes greater costs on the
violating state than soft law. In this connection, the joint loss in the event of a violation will cause states to
choose soft law instead of hard law.™

States will also choose soft law under the delegation theory as a strategy to deal with uncertainty, for
example when it is advantageous to allow a specific state or several states to adjust expectations in the case
of changed circumstances.” The delegation theory provides that under certain circumstances, soft law will
be an effective way for states to control their uncertainty over the future desirability of legal rules adopted
today as soft law increases the feasibility of the process for amending legal rules that can be more efficient
than explicitly renegotiating international rules. Non-binding agreements lower the penalty associated with
deviating from existing legal rules, encouraging states interested in the content of legal rules to unilaterally
innovate. This approach can help avoid the hold-up problem involved in renegotiating contracts in which
every state effectively exercises a veto over potential amendments and leads to welfare-enhancing
amendments to legal rules.”

Given the debates on the legitimacy of the ISDS system, and states’ intense discussions on virtually all
issues pertaining to damages and compensation, ISDS reforms and their future effect are an uncertain
landscape. The implementation of reforms through soft law instruments will allow states to adapt to changes
faster and more easily than unanimity allows and therefore seems more feasible.

Therefore, ISDS reform options must be flexible and adaptable, for which soft law provisions as a form of
reform implementation will be the most suitable. In this connection, the specific reform options are discussed
below based on the assumption that UNCITRAL WG Il can elaborate soft law instruments (draft treaty
provisions, guidelines, or model clauses) for their implementation.

2.3. Reform options and their possible effectiveness

The issues of damages and compensation in ISDS that need reforms are wide-ranging. Given that damages
and compensation have both procedural and substantive dimensions, reform options can be roughly divided
into procedural, which focus on procedural solutions and changes to arbitral proceedings rather than specific
valuation standards, and substantive, which concentrate on setting valuation standards and clarifying
circumstances in which it is appropriate to use specific valuation methods or reduce compensation.
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2.3.1. Procedural reform options

There is a range of procedural reforms that can address concerns about the quantification of damages and
compensation in investor-state disputes.

The notable achievement in the light of the problem of damages experts’ conflict of interest is that WG IlI
has prepared the draft Code of Conduct for Arbitrators by July 2023.7* Some provisions of this draft Code
deal with the issue of the conflict of interest for experts in ISDS, which can also be applicable to damages
experts. Under the draft Code of Conduct, arbitrators would be barred for a certain period from acting
concurrently as legal representatives or expert witnesses in other cases involving the same measures
(Article 4(2), the same or related parties (Article 4(3), and the same rules of the same treaty (Article 4(4)),
unless the parties agree otherwise.

The double-hatting issues, including the role of experts, caused hot debates in WG Ill: some delegations
were in favour of the full prohibition of double-hatting (e.g. Lebanon), some delegations wanted no limitations
on double-hatting.” After the discussions and finalisation of the draft Code of Conduct, there appears to be
an agreement on the text of Article 4, and it is highly likely that double-hatting will be limited under this
provision. The Code will increase confidence in not only ISDS arbitrators’ but also ISDS experts’ impartiality.

Nevertheless, there is still room for improvement in addressing damages experts’ possible conflict of
interest with arbitrators and parties. The general situation in ISDS is when an expert appears before an
arbitrator multiple times, which is insufficient to conclude on the manifest lack of independence and
impartiality on their side. Rather, it can be created by a specific connection between an arbitrator and an
expert, based on its proximity, dependence, intensity and/or materiality.”® The Working Group could develop
more detailed clarifications on this matter. Another concern is that quantum experts specialised in investment
arbitration cases are few in number,”” and the same experts often appear in cases involving completely
different industries, such as oil and gas, aviation, tobacco, electricity, etc. Valuation experts may not always
have in-depth industry knowledge in numerous fields of business. In this connection, it may be advisable to
engage industry specialists who can provide insight into industry knowledge specific to a particular market so
that such specialists could assist the valuation experts in investment cases.

The solution to the issue of the wide divergence of damages amounts presented by the parties’ experts in
ISDS is to enhance the role of tribunal-appointed experts, for instance, by granting tribunals a stronger power
to appoint their own experts and not be limited by the parties’ consent.”® Where there were great differences
between the scenarios contemplated by the experts, comparison of their reports is an exercise of limited
utility.” Insights from behavioural economics strongly argue for the appointment of tribunal-appointed experts
since their inclusion may enrich deliberation by providing further perspectives on the given problem.

In this connection, WG Ill may consider preparing draft treaty provisions or guidelines on the appointment
of experts to assist the tribunals in calculating damages, which might strengthen the impartiality and
independence of damages experts. The feasible option is to reformulate the wording of Article 29 of the
UNCITRAL Arbitration Rules and Article 39 of the ICSID Arbitration Rules to show the parties’ propensity for
the inclusion of tribunal-appointed experts, for example by adding the provisions that the parties encourage
the tribunal to appoint one or more independent experts.

A more institutional approach is to create a standing commission for damages calculation,®* for instance
within a charter for a multilateral investment court, which could increase consistency and allow you to receive
a more impartial and thorough assessment. Such a reform option may help enhance the legitimacy of the
award on damages by institutionalising the experts’ competence and providing a fully neutral environment for
some damages experts. However, the idea of a multilateral investment court may not be realistic or
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achievable, given the UNCITRAL delegations’ different views on the aspects of the reform and the difficulty in
agreeing on specific solutions.®

The alternative solution for the problem of divergence in the parties’ experts’ damages amounts is
developing guidelines for party-appointed damages experts which would require alternative calculations in
case of disagreement on facts and legal approaches, a joint statement by the experts explaining the
differences, the teaming up of party-appointed experts to issue a joint report and the right of tribunals to
direct experts.®® Such guidelines will help to properly manage party-appointed experts to ensure their value
to the proceedings. For example, the effective soft law instrument in international commercial arbitration is
the 2007 Chartered Institute of Arbitrators Protocol for the Use of Party Appointed Expert Witnesses in
International Arbitration,® which provides details about the contents of expert reports, independence of
party-appointed experts and privilege. The specialised guidance for party-appointed damages experts in
ISDS will bring clarity to the process of valuation by such experts and will yield more weight to the
calculations of party-appointed experts.

Another procedural reform option is related to the so-called “anchoring” effect in damage calculations.
The anchoring effect was discussed in WG Il as a reason for the inflation of awards because investors tend
to make exaggerated claims as a legal tactic, counting on a possible cognitive bias of tribunals where
exaggerated claims are used as a basis for the valuation of compensation.®

The anchoring effect refers to cognitive bias in which human beings rely too much on the first piece of
information encountered in their consciousness when they make decisions. Its power in affecting human
decision-making is well recognised in the literature of psychology.?® Anchoring — requesting an inflated
damages award — is effective in investment arbitration,®” particularly when arbitrators lack objective means
to determine compensation and for this reason use the investor’s big initial claim as a baseline.

It is suggested that WG Ill may wish to consider whether manifest over-statements of the damages
amounts could be addressed through the allocation of costs. However, such a reform option aimed at
threatening investors to bear more costs will not be sufficient to help overcome the anchoring effect. For
greater effectiveness, the means to cure the anchoring effect should include the implementation of tactics to
de-bias persons making the decision. Therefore, to escape bias, arbitrators should be invited to do their own
thorough research and drop their anchors.

The awareness of the person of the effect that strategic anchors can have on his or her judgement will
already reduce the anchoring effect to some extent. For this purpose, explicit provisions that refer to the
need for an arbitrator to be careful in order not to take the claimed amounts as an “anchor” might be added
to the applicable arbitration rules. For example, it is suggested to include the following provision aimed at
reducing anchoring when determining damages amounts in Article 27 of the UNCITRAL Arbitration Rules:
“Ensuring accuracy in inferences of damages amounts, the parties wish the arbitral tribunal to explicitly
process information more by alternatives than by presented attributes so that initial views will be weighed
against contrasting instances”.®® This is a plausible solution that can be considered by WG Il and developed
within the UNCITRAL reform process.

The anchoring bias is unconscious, and thus even the most diligent arbitrators will still be susceptible to
their own biases. To mitigate the effect of unconscious bias, it is necessary to incorporate an increase in
diversity among arbitrators, as a result of which one person’s bias is neutralised by another. As Gary Born
puts it: “Tribunals often arrive at better, more careful and nuanced decisions precisely because different
arbitrators have different perspectives and different (initial) views of the evidence and the law”.#°

However, the ICSID Caseload — Statistics based on cases registered or administered by ICSID as of
December 31, 2022 reveal that in terms of distribution of appointments by geographical region 46 % of
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arbitrators come from Western Europe, 20 % are from North America, while only 3 % of arbitrators come
from Eastern Europe and Central Asia and 2 % come from Sub-Saharan Africa.*® Appointments by gender
are 14 % women and 86 % are men. These statistics divulge the arbitrators diversity concern in investment
arbitration, which leads to the related issue of ISDS arbitrators bias.

Thus, to reduce arbitrators’ bias in general and anchoring bias specifically, there is a need to promote
diversity among arbitrators on the basis of sex, gender, race, nationality, religion, age, education, class,
neurodiversity, legal background and a number of other factors. For this purpose, depending on the number
of arbitrators that contracting parties deem to be appropriate from a behavioural perspective, they may also
opt for more than three arbitrators. The suggestions to include the possibility for parties to choose more than
three arbitrators have long been made with regard to the UNCITRAL Arbitration Rules.®* The same may be
proposed for the ICSID Arbitration Rules. Such a reform option appears to be reasonable, given the high
complexity of ISDS disputes and biases emerging in the proceedings. However, it will greatly affect costs,
which are also a reform process concern.

Ensuring deliberative features in arbitral proceedings is crucial. Dealing with damages can be more
effective and predictable if the damages issues are addressed early in the administration of the case by the
investment tribunal. An early discussion on the issues of compensation and damages will allow the
arbitrators to understand various aspects of the damages problems of the case, such as the strength of the
evidence that the claimant will present on liability, the extent to which the liability evidence is organically
linked with evidence of damages, and the theories presented by the parties as the bases for their positions
on damages.*?

To ensure deliberative features early, conducting initial procedural conferences on damages should be
encouraged. In this connection, it would be helpful to include in the arbitration rules that as soon as
practicable after its constitution, the arbitral tribunal shall convene a case management conference to consult
the parties on the quantum issues or provide guidance on this matter. Such early conferences should not be
intended to stifle the parties’ ability to take different positions on damages at later stages,®® but should be
aimed at fostering the arbitrators’ comprehension of the damages aspects. However, if a party subsequently
presents a position on damages misleading an opponent or increasing its costs, the tribunal should not let it
slip quietly.

But then again, arbitrators should be aware of the loss-aversion bias. This can occur where a tribunal
may discuss their findings after the hearing and come to one decision, but when drafting the award and
setting down all the evidence and arguments realise that a different decision should be reached. In view of
the effort, time and energy put into reaching the initial decision, arbitrators can become biassed and
emotionally attached to their original conclusions.

The above procedural solutions supported by behavioural economics insights can help in prevention of
the valuation experts’ conflict of interest, enhancing the role of the tribunal-appointed experts, clearing
arbitrators from bias and fostering the appointment of early conferences on damages. These procedural
reforms can assist in addressing criticisms of the system by tackling the issues of heavy inflation of the
damages awards, the gap between the damages claimed and awarded and the divergence in parties’
valuation experts’ results and the potential experts’ conflict of interest. Given the Working Group’s mandate
for procedural aspects, there are good chances that procedural reforms can be effectively developed and
implemented within the WG 11l reform process.

2.3.2. Substantive reform options

Substantive reform options mainly focus on developing standards for limiting the damages and
compensation in ISDS by setting boundaries around the full reparation principle when quantifying the
claimant’s losses. The Working Group decided to consider developing draft treaty provisions or guidelines to
be followed by ISDS tribunals in the three substantive directions:

- The use of valuation methods;

- The capping of compensation, for instance to the amount actually invested by the investor; and
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- Contextual factors, such as the host States’ ability to pay for the amounts awarded, the potential
“crippling effect” of an award on the respondent state, and the benefits of the investment to the
state’s sustainable development goals.®*

As for the first direction, it is generally suggested that the Working Group should develop technical
clarifications on valuation, for example when it is appropriate to rely upon specific valuation methods. The
most discussed valuation method is the DCF analysis.

DCF consists of two parts: the estimation of a company’s expected future free cash flows and discounting
these cash flows to the valuation using an appropriate discount rate. Cash flows comprise revenues,
operating expenses, capital expenses, taxes and changes in working capital. The most commonly applied
discount rate is the weighted-average cost of capital®® (hereinafter — WACC), which is construed by looking
at the time value of money® and other risks related to the investment,®” such as sectorial and country risks.
Applying DCF, investment tribunals must assess different variables for the entire duration that the investment
was anticipated to create a future cash flow, including all future revenues and expenses, capital and
operating expenditures, additional capital requirements, and other elements. The accurate determination of
these values is very difficult and creates the risk of speculation.

Notwithstanding its drawbacks, DCF-valuation is regarded as the preferred method for valuation of
income-earning assets.®® The tribunals assume that investors are always entitled to compensation for the
loss of the expectation of future profits if there is evidence that the investment could have generated profit,
acting as if the right to future profits necessarily exists and not justifying that it does.®® In turn, this leads to
the misuse of the DCF analysis and a massive inflation of awards.

To tackle DCF, there are suggestions to provide a ban on the use of DCF, at least in cases of early-stage
investments without a history of business operations.'® Given that DCF is considered as the best practice of
economics and business and is based on fundamental principles of economics and finance,'® it does not
seem reasonable to fully ban the application of DCF by ISDS tribunals. Nevertheless, the DCF analysis
should not be applied in every ISDS case, which can be drastically different from factual and economic point
of view. In this connection, it would be helpful to set guidelines on the number of factors for its application.
For instance, in Rusoro v. Venezuela, the tribunal held that DCF cannot be applied to all types of
circumstances and would be appropriate if certain criteria are met, such as the enterprise’s established
historical record of financial performance, the availability of reliable projections of its future cash flow,
the possibility to determine the price at which the enterprise will be able to sell its products or services with
reasonable certainty, the possibility to calculate a meaningful weighted average cost of capital, including a
reasonable country risk premium, etc.'? These factors can be taken as the basis for the application of the
DCF analysis in the guidelines. It is recommended that the arbitrators be careful and thorough in explaining
the extent to which they accept or reject DCF.

Thus, the Working Group may consider setting guidelines clarifying the circumstances of the proper
application of DCF. Another suggestion is to provide clarifications on the form and strength of evidence
required to support projected future cash flows, on determining discount rates and on whether post-award
interest on damages should be calculated at a commercial rate or a risk-free rate.'®® Provision of greater
precision has the potential benefit of minimising confusion, setting expectations, and offering guidance to
arbitrators about how they must or may exercise their authority.
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Instead of DCF-valuation, it is proposed to set standards that require damages to reflect a balance
between a range of competing factors,'® including the public interest and investors’ interests. Following this
approach, the model bilateral investment treaty of the South African Development Community provides with
regard to compensation for expropriation: “The assessment of fair and adequate compensation shall be
based on an equitable balance between the public interest and interest of those affected, having regard for
all relevant circumstances and taking into account the current and past use of the property, the history of its
acquisition, the fair market value of the property, the purpose of the expropriation, the extent of previous
profit made by the foreign investor through the investment, and the duration of the investment”.!® The
revised Common Market for Eastern and Southern Africa Investment Agreement sets forth that
compensation for expropriation shall be based on FMV but further notes that “where appropriate, the
assessment of fair and adequate compensation shall be based on an equitable balance between the public
interest and interest of those affected”.

If this option is adopted, there would be a need for further clarification on the application of this approach
in cases of breaches of investment treaties’ other provisions, aside from the expropriation provision, as well
as for other factors that should be considered in the balancing exercise. Developing model clauses or
guidance requiring that compensation reflect a balance between a range of competing factors would allow
tribunals to take into account a range of contextual factors for estimating the amount of compensation, but
under this approach arbitral tribunals will have wide discretion in finding the relevant circumstances in each
dispute and in striking an “equitable balance” between them.*®” What is more complicated is the appearance
of FMV in the provisions aimed at setting the balancing rules. It can be argued that FMV is usually calculated
according to the DCF method as FMV takes into account the future cash flows of the investment, and DCF
becomes applicable again.

One of the issues identified by WG Il is the claimant's conduct, which would limit the amount of
compensation. This can also be relevant to setting substantive standards for valuation. In this regard, the
investor’s contributory fault is recognised as a ground limiting the amount of damages and compensation.

The tribunals generally reduce the amount of damages awarded to investors by a percentage to reflect
investors’ role in the events leading to a loss. However, the grounds for such a percentage are generally not
explained. For example, in Occidental v. Ecuador, the tribunal decided that the investors contributed to the
extent of 25% to the loss which they suffered from the state’s regulatory measures affecting the
investment.’® The reasons for the split (as against any other number) were not explained. Similarly, in UAB
v. Latvia the tribunal reduced the final damages by 50 % in view of the investor’s contributory fault.*® The
state complained of the arbitrariness of the decision, and the ICSID Annulment Committee recognised that
“more detailed reasoning could have been provided by the tribunal with respect to its decision that there had
been contributory fault”.'® Determining contributory fault in Yukos v. Russia, the tribunal calculated
the percentage to be allocated in the amount of 259%, which it found “fair and reasonable” in the
circumstances of the case,'! but it was not supported by objective empirical valuation and scientific basis.

Given the lack of detailed rules for the application of the contributory fault rule to investor-state arbitration,
WG lll may consider clarification of the circumstances in which a tribunal should reduce damages in view of
the investor’'s contributory negligence. As follows from the analysis of cases, the tribunals often do not
explain grounds for the percentage of the reduction of damages, while the current 50/50 or 25/75 analysis
that is not supported by the specific reasons seems inappropriate in multi-billion-dollar disputes. In this
connection, consistency among tribunals may be increased by developing guidance that the tribunal should
explain in detail how the investor contributed to the loss and provide reasons for the specific reduction
percentage.

The second reform direction suggested for discussion of WG Il is the capping of compensation, for
instance to the amount actually invested by the investor (the sunk-costs-based approach). In this context,
Jonathan Bonnitcha and Sarah Brewin suggest excluding how much income the investor expects the
investment to generate over its lifetime."> The benefits of this approach are its relative simplicity and
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easiness to obtain the evidence necessary to determine the amount of money actually invested by an
investor as compared to the evidence required to estimate damages using DCF.*? Using such an approach,
the tribunal in Bear Creek v. Peru held that the early-stage investment in question was too speculative, and
damages should be calculated by reference to the amounts actually invested by Bear Creek, the so-called
sunk costs. ™

The Working Group might consider reflecting this sunk-costs-based approach in guidance and
clarification of the circumstances of its application. However, adopting a purely sunk-costs-based approach
may not sufficiently compensate claimants for the significant risks they are taking at the time of the
respondent state’s breaching conduct, which would have the chilling effect of discouraging investors from
investing, especially in emerging economies where FDI is most needed.™® The sunk-costs-based approach
may be appropriate in some settings, such as in cases where investment projects have not started since the
date of the award, but it is unlikely that this approach would replace DCF. Furthermore, the sunk-costs-based
approach would require departure from the FMV standard because sunk costs do not correspond to FMV of
the investment, while it is FMV that is provided for by both treaties and customary international law. In this
connection, the total ban on DCF seems unreasonable. If sufficient data is available, future profitability from
projects can be reliably measured and DCF can be applied.

Another reform option in this context aims at requiring a tribunal to consider whether the host state has
obtained any benefit from allowing the investment to proceed and then breaching its obligations under the
investment treaty. If yes, compensation would be capped at whichever amount is lower between the host
state’s gain and the investor’s expenditure in making the investment; otherwise, no compensation would be
owed.™® Integrating gain-based considerations into the estimation of compensation might help to constrain
opportunistic conduct by the host state, allowing the state to respond to changing circumstances. However,
this approach is a very complex one since it requires two valuation calculations that both rely on historical
data. Investment practitioners are not experienced in valuing the amount that a host state has gained from
allowing an investment to proceed,™” and, currently, the perspectives of implementing this reform option are
too vague. The limitations on the use of DCF are unlikely to succeed due to its extensive use in valuation
practice, including outside ISDS. In this connection, the suggestions to provide guidelines on the application
of the use of DCF (concerning discount rates, cash flows predictions, etc.) appear much more viable.

The Working Group also identified contextual factors relevant for the estimation of damages and
compensation, including the host states’ ability to pay for the amounts awarded and the potential “crippling
effect” of an award on the respondent state. Large damages awards rendered without taking into account
these two factors, contributing to the crisis of the developing state, as represented by the cases of Tethyan
Copper v. Pakistan and ConocoPhillips v. Venezuela. In these two cases, the developing states were obliged
to pay the highest damages awards, compromising their capacities to meet their people’s basic needs.

The developing states complain of the enormous amounts of damages awarded against them and in this
connection challenge the legitimacy of the ISDS system. Indeed, large damages awards could be crippling
for the respondent developing states in relation to their economic capacities. The relevance of catastrophic
consequences of large damages awards for states was emphasised by ICSID annulment committees™® and
WG 111.*° Although there can be an argument in favour of excessive compensation as a tool for incentivizing
states to avoid breaching investors’ rights, this article proceeds from the assumption that the goal of
arbitrators in investment disputes is to provide the accurate and equitable amount of damages to the
investor, which is also fair to the host state.'® In this connection, the ultimate financial burden imposed on a
respondent state should not be so excessive, and tribunals should consider the state’s economic condition
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and its capacity to pay.'®* Setting requirements that damages should be adjusted in light of a state’s ability to
pay and the crippling effect of an award on the state might help achieve a balance between the interests of
the developing and developed states.

WG Il also suggests considering a causation between the breach and the loss when calculating
damages.? Investors bear the burden of proving not only the existence and amount of the losses allegedly
suffered, but also that there is a direct causal link between the state’s breach of investment obligations and
the claimed losses.'?® However, investors’ damages may be attributed to the existence of an economic or
political crisis in the host country, which does not entail any liability for the host state.*** A host state may only
be financially liable for the consequences of the measures taken by the state in reaction to this crisis that
directly and adversely interfere with the investor’s rights.*® It may be helpful to provide guidelines that any
decrease in the value of investment resulting from factors other than those related to the breach of
investment treaty guarantees should not be compensated for.

The open question is whether such other factors may include international economic sanctions imposed
on a host state. In one investment arbitration, the tribunal considered the dispute between investors from the
sanctioned state (Iran) and Bahrein and found that international economic sanctions imposed on the
investors constituted a factor militating against an income-based valuation since the investment’s record of
profitability derived from Iranian exposure was too speculative to project into the future.'?® However, it is
unclear whether arbitral tribunals would apply the same logic when sanctions against the respondent state
affect the investment’s value. The considerations of fairness allow us to suggest that the decrease in
investment’s value can be attributed to unilateral economic sanctions for which the host state cannot be
responsible, which entails the need to decrease the amount of compensation.

Finally, WG Il suggests developing draft treaty provisions or guidelines on the benefits of the investment
to the state’s sustainable development goal as a contextual factor relevant to the assessment of
compensation. This is especially relevant in light of the measures taken by the international community to
decarbonise the global energy system. The Paris Agreement'?” set the goal to limit global warming to 1.5°C
above pre-industrial levels, which requires states to shift away from fossil fuels. Given the states’ climate
change commitments, the Energy Charter Treaty?® (hereinafter — ECT) as the treaty aimed at the protection
of cross-border investments in the energy sector, including fossil fuels, is practically “dead”: several EU
states have terminated or announced their withdrawal from this treaty.’®® On 7 July 2023, the European
Commission issued its proposal for a Council decision on the withdrawal of the European Union from the
ECT,* which is to be submitted to the Council of the EU for adoption by a qualified majority.

However, under international and domestic legal regulation fossil fuel companies are still entitled to
receive large amounts of compensation from states. At the same time, carbon majors are generally
successful in ISDS. To illustrate, seven of the top ten largest ISDS awards (exceeding USD 1 billion) have
been granted in cases involving fossil fuel investments.'® Thus, substantial amounts of public funds have
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128 The Energy Charter Treaty and the Energy Charter Protocol on Energy Efficiency and Related Environmental Aspects, 1994, 2080
U.N.T.S. 100.

129 Will Coordinated European Withdrawal be the Death Knell of the Energy Charter Treaty? /| CMS Law-Now. 16 February 2023. URL:
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(accessed: 19.05.2023).
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been flowing to large fossil fuel companies through ISDS. Furthermore, requiring states to pay large
compensations to investors increases the costs of the energy transition!*? and leads to regulatory chill.*3

In this regard, some commentators have argued that certain types of projects, such as development of
new fossil fuel reserves or infrastructure, should be excluded from ISDS,*** for example by providing a
climate-measure carve-out in international investment agreements, which would prevent investors from using
ISDS to stop, slow, change, or shift the cost of climate-related policies.* Given the frequency and impact of
claims involving fossil fuel assets, as well as the urgency of the climate crisis, climate change and just
transition raise the need for fundamental reconceptualisation of damages and compensation in ISDS. The
purpose of such reconceptualisation is to exclude exorbitant compensation for investors affected by states’
measures in disputes involving fossil fuel companies and climate measures.

A discussion of possible principles or criteria on damages and compensation in the light of a just energy
transition in ISDS may be included in the work of UNCITRAL WG lll. Being the forum for the states’ dialogue,
the Working Group can become the place where debate on these complex topics can be conducted and
practical approaches that integrate climate change considerations into investment arbitration can be
developed. Indeed, some state delegates have highlighted the need to ensure reforms are pursued in a
manner that “promote[s] investment policies in line with the three pillars of sustainable development” 1%
which depends on just transition.

To address climate implications, the number of suggestions can be considered for discussion in WG lII.
According to Martin Dietrich Brauch, Senior Legal and Economics Researcher at the CCSI, equity
considerations and frameworks for compensation for climate and energy transition should be based on the
principle that any compensation that fossil fuel companies might receive should at a minimum be conditioned
upon specific just transition obligations imposed on the company for the benefit of its employees.®*” Another
principle that he proposes to consider is the prohibition for investors of reinvesting any compensation
received in fossil fuel projects and related infrastructure.®® Some commentators propose that the awards
should take into account that investors are increasingly expected to pay for the costs inflicted on society by
climate change (such as the social cost of carbon), which should be subtracted from the damages
awarded.*® Specifically for fossil fuel companies, the valuation techniques capping compensation discussed
above may be introduced, such as the balancing of interests, the sunk-costs-based approach or taking into
account whether the state benefited from the breach of the investment treaty. The reforms to compensation
rules for fossil fuel companies are likely to facilitate climate change and a just transition by mitigating threats
of regulatory chill and overcompensation that hamper states’ climate actions.

Given the above, there are suggestions to limit compensation for investors specialising in fossil fuel.
States have already started taking steps to abide by climate transition policies, such as massive withdrawal
from the ECT leading to its “death”. In this connection, the UNCITRAL ISDS reform process can specifically
focus on damages for fossil fuel-related investments in order to contribute to distributive and procedural
justice in climate and energy transition. In disputes involving climate measures, damages in ISDS should be
fundamentally reconceptualised to exclude exorbitant compensation for investors affected by states’
measures. States might raise the questions of climate change considerations and the contested value of
fossil fuel resources in ISDS, and arbitrators have wide discretion to integrate solutions to these issues in
their assessments of damages and compensation.

The implementation of both procedural and substantive reforms can make a difference and lead to more
balanced and reasonable outcomes of ISDS. UNCITRAL WG Il can effectively contribute to the issues of
damages and compensation by elaborating procedural and substantive reform options.
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Conclusion

As the range of cases and economic stakes in investment arbitration has grown, so too has the significance
of compensation and damages issues. The issues of valuation have been generally within the discretion of
tribunals in the absence of clear guidance from investment treaties. While there is a high level of agreement
across decisions concerning the basic principles governing damages in ISDS, there are no detailed rules on
how to apply those principles in individual cases.

However, modern arbitral practice is characterised by the inflation of awards (not least due to the
application of DCF) and a major gap between damages claimed and damages awarded. The developing
states have been increasingly pointing to the issue of compensation in ISDS and its potential to negatively
impact their policy space and public spending. This leads to the need for a balance between the interests of
developing and developed states in valuation in ISDS. Another big problem is tribunals’ inconsistency in
valuation. Concerns have also been raised about the incorrectness of awards and potential conflicts of
interest between arbitrators and damages experts.

In view of this, the issues of damages and compensation were included on the agenda of the reform
process undertaken by UNCITRAL WG lll. Although some delegations expressed doubt that issues of
damages and compensation are outside the procedural mandate of WG IIl, the majority of states are calling
for reforms on valuation in ISDS to be developed and implemented by WG lll. Since there is no clear division
between procedure and substance in investment treaty disputes, the issues of damages and compensation
can fall under the mandate of WG Ill. Reforming solely procedural aspects would not allow us to solve
problems in a comprehensive way.

The implementation of ISDS reforms through soft law instruments (draft treaty provisions, guidelines,
model clauses) appears to be more efficient, which is supported by the “loss avoidance” and delegation
theories inferred from law and economics. The valuation of damages and compensation should be reformed
by both formulating procedural rules and elaborating substantive reform options for greater efficiency.

There is a number of feasible procedural reform options on the assessment of damages and
compensation in ISDS that the UNCITRAL WG Il can consider for the discussion and elaboration:

1) In addressing the issue of damages experts’ potential conflict of interest, the last big achievement
was the preparation of the Draft Code of Conduct for Arbitrators that contains some clarifications on
how double-hatting can be limited. This issue and the issue of the wide divergence in the parties’
experts damages amounts require other efficient procedural solutions, such as developing detailed
guidance on these matters, engaging the industry specialists for assisting quantum experts,
strengthening the role of the tribunal-appointed expert, creating a standing commission for damages
calculation in ISDS.

2) Arbitrators can fall victim to the anchoring effect, i.e. when evaluating information relevant for
decision-making, arbitrators are influenced by the large amount of damages claimed by investors. It
can be tackled by raising awareness of arbitrators of this effect, for example, by including explicit
provisions in the arbitration rules as to de-bias arbitrators, as well as by promoting arbitrators’
diversity.

3) An important procedural step that can make addressing damages issues in ISDS more effective is to
encourage the appointment of early conferences on damages, for instance, by providing guidance or
inserting provisions to this effect in arbitration rules.

In respect of substantive reform options aiming at clarification of valuation methods and limiting damages
and compensation in ISDS, the following conclusions were made:

1) The valuation methods should be clarified. Guidance may be developed that arbitrators should apply
DCF when estimating damages on a fair and reasoned basis, taking into account such criteria as the
record of the enterprise’s financial performance, the reliable projections of the future cash flow, etc.
The alternative solution is to set standards that require damages to reflect a balance between
competing interests, but this requires more detailed clarifications and is unlikely to replace DCF.

2) The application of the rule on the investor’s contributory fault requires some clarification.
Encouraging the more detailed reasoning by arbitrators and providing guidance on the investor’s
contributory fault can contribute to the consistency of arbitral practice.

3) WG lll can consider capping compensation to the actually invested amount (the sunk-costs-based
approach) and requiring a tribunal to consider whether the state has obtained any benefit from the
investment and its breach of investment treaty obligations. However, caution should be exercised in
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elaborating these reform options since the sunk-costs-based approach may not sufficiently
compensate investors, while integrating gain-based considerations into the estimation of
compensation can be quite complex. The total replacement of DCF with other approaches appears
to be not realistic due to the widespread use of DCF in valuation in ISDS and outside it.

4) Providing guidance on the assessment of contextual factors, such as the respondent state’s ability to
pay and the potential “crippling effect” of an award on the state might help find a balance between
the interests of the developing and developed states.

5) Some raise fundamental concerns about the chilling effect of large compensation awards on
adopting climate mitigation measures and increasing the cost of the energy transition. Climate
implications can be mitigated by introducing valuation techniques capping compensation specifically
for fossil fuel companies, such as the balancing of interests, the sunk-costs-based approach or
considering whether the state benefited from the breach of the investment treaty.

The issue of valuation of damages and compensation is central to the debate about the legitimacy of the
ISDS system. UNCITRAL as one of the key actors capable of influencing the ISDS system should seriously
consider suggestions on both procedural and substantive reform options in its current reform process. The
delegations participating in the UNCITRAL can seize this opportunity to address these issues at a multilateral
level and elaborate a solid framework on damages quantification in investment arbitration for both legal and
financial practitioners. Whether the WG Ill delegations will be able to come together on the issue of
compensation and agree on reforms that matter will be seen in the coming months and years. It will depend
on the coordinated action of those delegations who wish to advance this issue within WG 11

OLIEHKA YBEbITKOB 1 KOMMNEHCALMN B KOHTEKCTE MPELJ/TIOXXEHWUI
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AHHOTaUuA

B ctatbe paccmatpuatoTcs pechopMbl B 061aCTV OLEHKM YObITKOB 1M KOMMEHCaLMN B MeXAYHapoAHOM MHBECTULIMOHHOM apbuTpaxe.
Cratbsa onpefenser npobnembl OLEHKM YObITKOB 1 KOMMEHCaLWK, KOTOPbIe NPUBEN K HEO6XOAMMOCTH NpoBefeHns pedopM, Takme Kak
VHNAUMSA apOUTPaXKHbIX PeLleHnid, NPUHUMAaEMbIX B UHBECTULMOHHBLIX apbuTpakHbIX pasbuparenbCcTBax, 60MbLONA paspbiB Mexay
3anpawmBaeMbiMi CyMMamMun Yy6bITKOB 1 NPUCYXXAAEMbIMW CYMMaMi, a Takke TPyAHOCTU, co3faBaemble 60/bLLUMMU CyMMamm yObITKOB
ONA pa3BuBaloOLWWMXCcs cTpaH. [ipyrne ocHoBaHus AN pehopM BK/IHOYAOT Hernoc/efosarelbHOCTb apouTpakHbIX TPMOYHa10B B OLeHKe
yObITKOB 1 KOMMEHCaLMN, HETOYHOCTb PELUEeHUd N BO3MOXHbIA KOH(/IKT MHTEPECOB MexXAy apbutpamu n akcnepTamu No OLeHkKe.
CropHbIM SBNSIETCA BOMPOC O TOM, MOFYT /M Npo6sieMbl yObITKOB M KOMMEHCALMM B Cnopax Mexay vHBecTopamu u rocygapcreamu
6bITb peLleHbl B pamMkax MaHgata Patoueii rpynnel [l KOHCUTPAJ], B OTHOLUEHMM KOTOPOTO YTBEPXAAETCS, YTO MaHAaT orpaHuyeH
UCK/TIOUUTENbHO NpoLeccyasibHbIMM BONpocaMu. ABTOP MPUXOAWUT K BbIBOAY O TOM, 4TO pedpopMbl B 06/1aCTV OLEHKM YObITKOB U
KOMMeHcaumMn MoryT 1 AO/KHbl ObiTb paspaboTaHbl Pa6ouei rpynmoii lll. OueHka y6bITKOB M KOMMEHCALWMU B WHBECTULIMOHHOM
apbuTpaxe TpeGyeT KOMMMEKCHON pechopMbl, BK/OYAtOLLE Kak NpoueccyasibHble PeLUeHUsi, Tak U CyOGCTaHTUBHbIE MPea/IoKEHUs,
KOTOopble MOXeT paspaboTtatb Pabouas rpynna Ill. Onvpascb Ha Teopuu npasa M 3KOHOMUKW, aBTOP MPUXOAUT K BbIBOAY, YTO pedhopMbl
OO/DKHbI - OCYLLECTBAATLCA € MOMOLLbIO WHCTPYMEHTOB MATKOro npasa. [lanee B cTaTbe MpefcTaBfieHbl LienecoobpasHble
npoueccyasibHble peopMbl OLEHKM YObITKOB W KOMMEHcauuMn B MHBECTULMOHHOM apbutpaxe. OCHOBHOe BHWMaHve ypensercs
pechopmam, Hanpas/ieHHbIM Ha yCTpaHeHWe BO3MOXHOTO KOHM/IMKTa MHTEPeCcOB 3KCMEepTOB MO OLEeHKe, PacxXoXeHWi B cymMmax
yObITKOB 3KCnepTaMun CTOPOH 1 adhpekTa AKopsA OT 3anpallviBaeMblX UCTLAMKU CyMM A1 apbuTpoB, a Takke onuum NpoBefeHNs paHHNX
KOHChepeHUWin no y6biTkam. Mpn aTom cTaTbs obpaljaetcs K uaesMm NoBefeHYecKon aKOHOMUKW. HakoHel, B cTaTbe 06CyxgatoTcs
cy6CTaHTMBHbIE pedopMbl OLEHKM YO6bITKOB W KOMMEHCAauuW, KOTOpble MOrYT Y/yullWTb MOC/efoBaTe/IbHOCTb M KOPPEKTHOCTb
apbuTpakHbIX peLleHunid. ABTOp paccMaTpuBaeT BapuaHTbl Aayn pasbsCHEHW MO WCMOMb30BaHUIO MeTofa AVMCKOHTMPOBAHHbIX
[OEHEeXHbIX MOTOKOB, YCTaHOB/IEHUSI CTaHA4APTOB, COM1ACHO KOTOPbIM MpUCYXAaeMble CyMMbl OyayT oOTpakaTb 6anaHc Mexay
KOHKYPVPYIOLMMU UHTEpPECaMK, Aauu pasbsCHEHWUA OTHOCUMTENbHO Ha/IMYMS BUHbI MHBECTOPA B YObITKax, OrpaHUyYeHnst KoMneHcauum
CYMMOW, (haKTU4eCKu B/IOKEHHOW WHBECTOPOM, a Takke OLEHKMW KOHTEKCTyaslbHbIX (DAKTOpPOB, MMEKOLWMX 3Ha4yeHue Ansi pacyeTa
yObITKOB.

KnwoueBble cnoBa

y6bITKM, KOMMEHCALMS, YperyMpoBaH1e CropoB Mexay MHBECTopamm 1 rocy4apcTBoM, peddopMmbl
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Abstract

Over the past decade, States have increasingly used various forms of front-of-pack nutrition labelling to prevent the proliferation of
obesity and related non-communicable chronic diseases. Some forms of front-of-pack nutrition labelling highlight increased amounts
of certain nutrients in foods and are mandatory for compliance. The growing popularity of such measures raises serious concerns
amongst the Members of the World Trade Organization, since, to date, no position has been formed on the conformity of such labelling
with the core disciplines of the WTO. This article attempts to reach that understanding and to suggest how national legislators may
adjust their labelling initiatives so as to bring them in line with the WTO Agreement on Technical Barriers to Trade (TBT Agreement).
Section 1 of the paper analyses Article 2.1 of the TBT Agreement (principle of non-discrimination) and concludes that the legislator
should take into account all dietary options in order to avoid discrimination against certain types of foods. Unpackaged goods should
also be covered by regulatory interventions, since by nutritional composition they are similar to pre-packaged foods. Section 2 looks at
Article 2.2 of the TBT Agreement (principle of necessity) and summarises that the adopting Member has to be cautious when setting the
goals of the labelling measure, since demonstration of its necessity would further require to separately establish what contribution to any
of the stated objectives the measure makes. Moreover, the WTO Member must determine how labelling schemes discourage
consumption of various nutrients. Otherwise, there may be a problem in demonstrating the expected regulatory results. The anticipated
contribution of front-of-pack labelling could be enhanced by creating a supporting environment of regulatory interventions. Section 3
focuses on Arts. 2.4 and 2.5 of the TBT Agreement (harmonisation principle) and concludes that current international standards
recognize the relevance and authority of regional studies, including those examining dietary patterns of locals. Nonetheless, this does
not exempt the WTO Members from the need to provide a scientific justification for how the measure relates to the consumption of
particular foods and nutrients.

Key words
front-of-pack nutrition labelling, World Trade Organization, TBT Agreement, principle of non-discrimination, harmonisation
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Introduction

It may seem that since the world has been confronted with COVID-19, all other diseases have ceased to
exist or lost their significance. However, there is another disease that is apt to bring equally devastating
consequences to humankind, slowly conquering generation after generation. According to the World Health
Organization (hereinafter — WHO), obesity and overweight have already become an epidemic — the
so-called “globesity”.?2 Since 1975, the rates of global obesity have increased nearly threefold.® By 2016,
already 39 % of adults were overweight, and 13 % were obese.* More than that, obesity and overweight
bring with them a range of life-shortening non-communicable diseases (hereinafter — NCDs), such as
cancer, diabetes and gastrointestinal disorders.®

As one of the “best buys” to stop proliferation of NCDs caused by “obesogenic” factors the WHO
recommends governments to implement front-of-pack labelling schemes (hereinafter — FOP labelling)® to
complement conventional back-of-pack nutrient declarations that are made mandatory in many countries

* This article has been prepared strictly in the author’s personal capacity. The views expressed therein should not be attributed to any

organisation with which the author is affiliated.

WHO, Controlling the Global Obesity Epidemic. URL: https://www.who.int/activities/ (accessed: 20.04.2023).

WHO, Fact Sheet: Obesity and Overweight. 2021. URL: https://www.who.int/news-room/fact-sheets/ (accessed: 20.04.2023).

Ibid.

WHO, Non-Communicable Diseases Fact Sheet. Key Facts. 13 April 2021. URL: https://www.who.int/news-room/ (accessed:

20.04.2023).

5  WHO, Tackling NCDs:“Best Buys” and other Recommended Interventions for the Prevention and Control of Noncommunicable
Diseases. World Health Organization. 2017. P. 11. URL: https://apps.who.int/iris/handle/10665/259232 (accessed: 20.04.2023).
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throughout the globe. In terms of coverage, it is recommended that FOP labelling should target intake of
sugars, sodium and fats (including saturated fats), which could be marked as “critical nutrients” for gaining
excess weight.” FOP labelling represents a form of supplementary nutrition information and is intended to
increase consumers’ understanding of the nutritional value of their foods. Such labels are placed on the front
of packaged products and can display various numbers, colours, words, symbols or their combination.®

There is a vast variety of FOP labelling schemes to date. Compliance with most such initiatives is
voluntary, which effectively secures market access opportunities for products that do not bear prescribed
FOP labels. On the other side, the share of mandatory FOP labels which serve as a prerequisite to entering
the market and the sole means of conveying nutritional properties of the goods to consumers® is constantly
growing.'® These measures have a lot in common, since they adopt informative colours (red, black) and/or
interpretive wording (“high in” a critical nutrient) to convey that foods with particular amounts of critical
nutrients must be consumed responsibly.

As an intervening factor for international trade in goods, mandatory FOP labelling has provoked heated
debates at the World Trade Organization’s Committee on Technical Barriers to Trade (hereinafter — WTO,
TBT Committee, respectively) since 2013.% During this ten-year period some Members that previously
challenged such measures have turned to adopting similar initiatives, whereas other Members with mature
export-oriented food industries have held their ground. While regulatory interest in mandatory FOP labelling
schemes rises, there is still no uniform understanding on how to ensure their compliance with the WTO law.
This problem dictates the need for intersectional research that will account both for the relevant WTO
jurisprudence and the accomplishments of the natural sciences.

This article contributes to the scarce body of academic research on the matter'? by assessing mandatory
FOP labelling in abstracto against the key disciplines of the WTO Agreement on Technical Barriers to Trade
(hereinafter — TBT Agreement). Thus, Section | of the paper will review the non-discrimination principle,
Section Il — the principle of necessity, and Section Ill — the harmonisation principle. While the General
Agreement on Tariffs and Trade (hereinafter — GATT) also covers labelling measures,*® this paper will rather
regard the more specific'* issues of the TBT Agreement. For the purposes of this article, the notion of FOP
labelling is further understood to exclusively mean mandatory measures.

1. Non-discrimination

The principle of non-discrimination is embedded in the text of Article 2.1 of the TBT Agreement, which
requires that products imported from the territory of any Member shall be accorded treatment no less
favourable than that accorded to like products of national origin and to like products originating in any other
country. As observed by the Appellate Body, this provision encompasses both Most-Favoured-Nation and
National Treatment principles.*®

" Ibid.

8 WHO, Guiding Principles and Framework Manual for Front-of-Pack Labelling for Promoting Healthy Diet. May 2019. P. 11, 18. URL:

https://www.who.int/publications/m/item/guidingprinciples-labelling-promoting-healthydiet (accessed: 20.04.2023).

Appellate Body Report, United States — Measures Concerning the Importation, Marketing and Sale of Tuna and Tuna Products,

WT/DS381/AB/R, adopted 13 June 2012, DSR 2012:1V, p. 1837 (hereinafter — ABR, US — Tuna II), §188.

10 By the end of 2022 Ecuador, Iran, Sri Lanka, Chile, Mexico, Peru, Uruguay, Argentina, Israel, Colombia and Singapore maintained

mandatory FOP labelling schemes.

Thow A. M., Jones A., Hawkes C., Ali I., Labonté R. Nutrition Labelling is a Trade Policy Issue: Lessons From an Analysis of Specific

Trade Concerns at the World Trade Organization /| Health Promotion International. 2017. P. 565. WTO Members attend the TBT

Committee to raise specific trade concerns (STCs) in response to practices employed by other Members, that they deem to have a

negative impact on trade. Through STCs Members could receive clarifications about the forthcoming legislation and (or) question

the WTO-compatibility of the enacted initiatives. According to the infographics on the WTO official website, by the end of 2022 WTO

Members had raised 779 STCs at the TBT Committee meetings.

One example is Boza Martinez S., Polanco R., Espinoza M. Nutritional Regulation and International Trade in APEC Economies: The

New Chilean Food Labeling Law // Asian Journal of WTO & International Health Law and Policy. 2019. Vol. 14. Ne 1. P. 73-113.

13 The national treatment obligation of Article I11:4 of the GATT would definitely apply. The predominant share of FOP labelling schemes
has been introduced as laws, regulations and requirements, which establish product characteristics for obtaining a label. Such
requirements may in various ways affect the internal sale of products, for instance, by prohibiting their placement on the market
without labels. The most-favoured-nation principle of Article I:1 of the GATT could also apply by virtue of a direct reference to Article
11I:4 in this provision.

14 This does not imply that the TBT Agreement is lex specialis in relation to the GATT. Since they form part of a “single undertaking”
package, they by default apply simultaneously without any hierarchy.

5 Appellate Body Report, United States — Measures Affecting the Production and Sale of Clove Cigarettes, WT/DS406/AB/R,
adopted 24 April 2012, DSR 2012:XI. P. 5751 (hereinafter — ABR, US — Clove Cigarettes), §87; Appellate Body Reports, United
States — Certain Country of Origin Labelling (COOL) Requirements, WT/DS384/AB/R | WT/DS386/AB/R, adopted 23 July 2012,
DSR 2012:V. P. 2449 (hereinafter — ABR, US — COOL), §267.
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As is evident from the specific trade concerns, the non-discrimination principle was not extensively
discussed, as the Members mainly questioned the necessity of FOP labelling and its consistency with the
harmonisation principle. The scarce number of concerns raised in respect of discrimination relate to the
Chilean warning labelling which was the first mandatory FOP scheme. For instance, the US highlighted that
Chile’s traditional foods rich in critical nutrients were exempted from the need to bear warning labels.® Brazil
in turn requested justification for the exclusion of certain types of food, such as fast food, from the measure’s
coverage.!” Switzerland added that the measure “discriminates according to the selling method”.2® It appears
that the Members were concerned that the Decree promulgating Chile’s FOP labelling specifically excluded
foods marketed in bulk and those prepared at the request of the public.”® Currently, mandatory labelling
schemes adopted by Mexico and Sri Lanka contain a similar set of exceptions.®

Therefore, a FOP labelling scheme that does not regulate important distribution channels of foods rich in
critical nutrients would raise concerns, since it could discriminate against imported prepackaged foods to the
benefit of the local food production. Two questions would thus form the core of legal analysis under Article
2.1: if the groups of compared products are like and if the treatment accorded to imported goods is less
favourable than that of like domestic goods.#

1.1. Likeness

As a preliminary point, the vagueness of the initial terms forms the main constraint for the analysis of
“likeness”, since neither of the involved Members specified which goods were subject to discussion.
Nonetheless, the importing Members may be assumed to be concerned with the treatment accorded by FOP
labelling to ultra-processed foods, which form a considerable share of trade among the Members. Such
foods commonly include sugary beverages, sweet and savoury packaged snacks and candy.?? According to
the estimates of the Global Panel on Agriculture and Food Systems for Nutrition, the trade volumes of
ultra-processed foods are constantly growing in response to rising demand, especially in emerging
markets.® The key “high in” suspect amongst bulk products is bakery, since it is by definition rich in critical
nutrients. Amongst “foods prepared at the request of the public” fast food is likely to be the subject
of concern, as it accounts for the largest chunk of spending and is considerably energy-dense.

Coming to the legal test of Article 2.1, “likeness” is construed as conditions of competition between
products in the marketplace. Informed by the understanding of “likeness” in Article Ill:4 of the GATT,
“competitiveness” could be assessed with the use of four non-cumulative, yet interrelated criteria: (1) the
properties, nature and quality of the products; (2) the end-uses of the products; (3) consumer tastes and
habits; and (4) the tariff classification of the products.?® The latter, arguably, would not form the crux of legal
analysis. For instance, in Japan — Alcoholic Beverages Il the spirits that shared the same classification
heading were considered “like”, but that conclusion was predominantly based on three other criteria.?® Thus,

8 WTO TBT Committee, Minutes of the meeting of 30-31 October 2013. G/TBT/M/61. §2.128. URL:
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/G/TBT/M61.pdf&Open=True (accessed: 20.04.2023).

Y WTO TBT Committee, Minutes of the meeting of 19-20 March 2014. G/TBT/M/62. §2.155. URL:
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/G/TBT/M62.pdf&Open=True (accessed: 20.04.2023).

¥ WTO TBT Committee, Minutes  of  the meeting 18-19 June  2014. G/TBT/M/63.  83.127. URL:
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/G/TBT/M63.pdf&Open=True (accessed: 20.04.2023).

19 Chile’s Ministry of Health, Decree No 13 amending Supreme Decree No 977 of 1996, Food sanitary regulations. Library of the
National Congress: Chile Law. 26 June 2015. URL: https://www.bcn.cl/leychile/navegar?idNorma=1078836%26buscar%3D20606
(accessed: 20.04.2023).

2 Secretariat of Economics, Amendment to the Official Mexican Standard NOM-051-SCFI/SSA1-2010, General labeling specifications
for prepackaged food and non-alcoholic beverages-Commercial and health information, published on April 5, 2010. Official Gazette.
27 March 2020. URL: http://dof.gob.mx/2020/SEECO/NOM_051.pdf (accessed: 20.04.2023). Minister of Health Nutrition and
Indigenous Medicine, Food (Colour Coding for Sugar, Salt and Fat) Regulations. The Gazette of the Democratic Socialist Republic
of Sri Lanka. 17 April 2019. Schedule I. URL: https://extranet.who.int/nutrition/gina/ (accessed: 20.04.2023).

2 ABR, US — Tuna I, §202, confirming relevance of ABR, US — Clove Cigarettes, §87.

2 Cassano O., Horton R. How to Identify Ultra-Processed Food and What to Eat Instead. ZOE private health science company.
January 2022. URL: https://joinzoe.com/learn/what-is-ultra-processed-food (accessed: 20.04.2023).

% Global Panel on Agriculture and Food Systems for Nutrition, Rethinking Trade Policies to Support Healthier Diets. Policy Brief no.
13. London, UK. 2020. P. 12, 14. URL: https://www.glopan.org/wp-content/ (accessed: 20.04.2023).

2 Brindal E., Mohr P. et al. Obesity and The Effects of Choice at a Fast Food Restaurant // Obesity Research & Clinical Practice. 2008.
Vol. 2. Ne 2. P. 112-113.

% Appellate Body Report, European Communities — Measures Affecting Asbestos and Asbestos-Containing Products,
WT/DS135/AB/R, adopted 5 April 2001, DSR 2001:VIl. P. 3243 (hereinafter — ABR, EC — Asbestos), paras. 99-101; ABR, US —
Clove Cigarettes, paras. 119-120.

% Appellate Body Report, Japan — Taxes on Alcoholic Beverages, WT/DS8/AB/R, WT/DS10/AB/R, WT/DS11/AB/R, adopted
1 November 1996, DSR 1996:1, p. 97 (hereinafter — ABR, Japan — Alcoholic Beverages II). P. 22—-23.
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under Article 2.1 the relationship between ultra-processed goods, bakery and fast food in the marketplace
should be tested against these guiding criteria.

1.1.1. Physical properties

Ultra-processed foods embrace a variety of goods from breakfast cereals and potato chips to sugary
yoghurts and soda. However, all these foods contain considerably high levels of one or more critical
nutrients.?” This feature predetermines other characteristics of such goods, which are likely to influence their
competitive conditions.?®

First, density in salt, sugars and/or fats ensures a long shelf-life of ultra-processed foods.?® Second, the
nutrient content of these goods makes them “highly palatable” to humans, who soon build an “addiction-like”
relationship with them.*® Third, such goods are “ready-to-eat” or “ready-to-heat” dietary options due to their
composition.® Fourth, health risks associated with their contents also define the product properties.®
According to The Food and Agriculture Organization (hereinafter — FAO), ultra-processed foods are one of
the major causes of NCDs, such as obesity, cardiovascular diseases or gastrointestinal disorders.*® Bakery
goods and fast food arguably share most of these properties, as they pertain to the nutritional content of
products. Bakery has been long subject to discussion, as it is traditionally high in salt* and added sugars.*
Fast food follows suit.®® Further on, sugar and fats contents ensure high palatability® of all discussed
products, whereas salt extends their shelf-life.*® Ultra-processed goods, however, are more durable than the
other discussed options, as they undergo more processing stages. Nonetheless, in line with the relevant
WTO practice, products do not need to share the same properties to be considered “like”.® The fact that
some products are more durable is unlikely to affect the analysis if the consumers would perceive products
as substitutable for their intended end-uses.

1.1.2. End-uses

According to the Appellate Body in US — Clove Cigarettes, end-uses are closely related to consumers’
tastes and habits, as the former explains if a product is apt to perform certain functions, whereas the latter
indicates if consumers are willing to use it to perform those functions.*® End-uses have to be precisely
formulated to ensure a meaningful comparison.** In respect of nutrition labelling, it means that “to be
consumed” would not at all identify end-uses. In respect of foods, their physical properties may heavily
inform the determination of end-uses.** Ultra-processed foods, as well as bakery goods and fast food due to
high density in critical nutrients are not satiating in a long-term,*® but rather provide an instant and short-term

%" Fiolet T., Srour B., Sellem L. et al. Consumption of Ultra-Processed Foods and Cancer Risk: Results from NutriNet-Santé
Prospective Cohort I/ The BMJ. 14 February 2018, citing a range of studies in the introduction.
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Packaged Products in a Sample of New Zealand Supermarkets // Public Health Nutrition. 2015. Vol. 19. Ne 3. P. 531.
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Adults I/ Public Health Nutrition. 2017. Vol. 21. Ne 1. P. 72, 74.
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FAO, 2019. P. 22-25.
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Peru I/ Public Health Nutrition. 2015. Vol. 19. Ne 6. P. 976-977.
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Nutrition. 2020. Vol. 23. Ne 16. P. 2858.
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2012, as modified by Appellate Body Report WT/DS406/AB/R, DSR 2012:XI. P. 5865 (hereinafter — PR, US — Clove Cigarettes),
§7.187, citing ABR, EC — Asbestos, §92.
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energy boost. Second, their nutritional composition identifies the end-use of creating a pleasurable
experience associated with the properties of foods.

Ultra-processed foods may be argued to be far more appealing to consumers due to improving agents
usually added to them (e.g., flavours, emulsifiers).** However, ‘likeness” at the stage of end-uses is
concerned with the capability to perform a function. The abovementioned body of scientific knowledge shows
that consumers highly appreciate all foods that are dense in critical nutrients. Degrees of consumer
appreciation arguably lie outside of capabilities analysis.

1.1.3. Consumer tastes and habits

Consumer tastes and habits are highly market-specific. It bears assessing whether in a given marketplace
consumers are willing to substitute ultra-processed foods with bulk bakery products or foods prepared at
request. This paper is not supposed to name and shame any particular measures, but some country-related
research may shed light on consumer preferences worldwide.

In general, there are some observations of cross-price elasticity that may be useful, albeit they are not
definitive of the product “likeness”.*® In economics food (especially, staple foods) is generally considered less
price-elastic, since an increase of its price does not significantly affect the demand for food.*® However,
cross-price elasticity within some food groups exists, although this matter is still under-researched. Studies of
Chile’s market found sugary beverages and sweet snacks and desserts to be highly substitutable.*” A review
of Mexico's market provided similar results.*® The analysis of the US market showed that “food prepared
away from home” demonstrated a high rate of demand elasticity within the group.*®

Thus, energy-dense foods could be considered price-elastic. Considering that such products are
nevertheless addictive due to palatability, it is possible to conclude that consumers could switch to other
energy-dense foods rather than decrease their consumption altogether. Demand for at least one critical
nutrient (sugar) is so persistent that it induces substitution of sugary products across product groups. Hence,
consumers may prefer sugary pastry sold in bulk or by street vendors to sugar-dense ultra-processed foods
for the end-use of creating a pleasurable experience associated with the properties of foods.

Additionally, in some markets ultra-processed foods and fast food are perceived by children as a sort of
reward from parents that provides a pleasurable gastronomic experience.*® As for bakery products, in the
markets of Chile and Brazil a good share of adolescents consume considerable amounts of bread (not
specified whether packaged or in bulk) as part of their diet and prefer it to snacks or processed foods.**
Since children are most susceptible to consuming palatable energy-dense foods,* their consumer behaviour
could heavily inform the analysis of competition. Recalling the Appellate Body’s jurisprudence, even if for
some consumers products are highly substitutable, it would determine that the products compete in the
marketplace.*® Further on, there is scientific evidence that snacks and food from street vendors are viewed
by Chilean adults and children as instant sources of energy, since cooking full meals is considered
time-consuming.®* This arguably suggests that in some other marketplaces consumers may prefer
energy-dense foods for the end-use of an instant and short-term energy boost.
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1.2. Less favourable treatment

In line with the WTO practice, the measure accords less favourable treatment to “like” imports if it de jure or
de facto affects their competitive conditions in the marketplace.®® FOP labelling does not encompass de jure
discrimination by excluding certain food distribution venues, as it applies equally to both imported and
domestic goods. Nonetheless, the manner in which the measure operates or is designed to operate in the
marketplace could be subject to a de facto discrimination claim. Objectively speaking, all labelling measures
are by design intended to modify competitive conditions in the market. As rightly pointed out by the US —
Tuna Il panel, “it is the measures themselves that control [application of] the label and [direct] consumers to
express their preferences.”™® This is especially the case with FOP labelling designed to discourage
consumption of labelled foods.

Thus, a step further has to be made to assess all the relevant features of the market, including the
particular characteristics of the industry at issue, the relative market shares in a given industry, consumer
preferences and historical trade patterns.’” What share of the domestic market is occupied by excluded
products is one of the core features to consider. For instance, in some Asian, African and Latin American
countries eating out and buying from street vendors form a large part of the habitual dietary environment.
Moreover, in many developing countries street food trading is occupied predominantly by locals.*® Thus, if
unregulated food distribution channels hold a considerable share in the domestic market of energy-dense
foods, the labelling measure could de facto discriminate imports to the benefit of a local food industry.

Nonetheless, in the US — Clove Cigarettes and the US — COOL the Appellate Body read into Article 2.1
an additional requirement that permits making product distinctions detrimental to competitive opportunities, if
such differential treatment “stems exclusively from legitimate regulatory distinctions”.*® The Appellate Body,
however, introduced a new term without explanation. It was suggested to identify the legitimacy of the drawn
distinction through another relative notion of “even-handedness”. The best guess to be made from case law
is that technical regulation is applied in an even-handed manner if it treats in the same way products that
pose the same risks to the legitimate objective pursued by the measure.®® For instance, the US lost its case
under Article 2.1 both in the Clove Cigarettes and COOL proceedings precisely because the challenged
measures failed to cover (1) menthol flavoured cigarettes equally attracting young smokers, (2) tuna caught
outside the Eastern Tropical Pacific Ocean by fishing methods injurious to dolphins.

Since most of mandatory FOP labelling explicitly mentions human health protection as one of its goals,
excluding products dense in critical nutrients, the excessive consumption of which leads to obesity and other
NCDs, is unlikely to be considered a legitimate distinction. Nonetheless, the adopting Member could claim
products sold in bulk or prepared at request are excluded due to technical constraints, as these foods are not
traded in packages to display FOP labels on. Here it may be useful to refer to the position discussed in
literature that “even-handedness” is similar to evaluating a degree of contribution under Article 2.2, since it
equally requires a genuine link between the measure’s ends and means.®* For this purpose, measures may
be effective as part of a complex regulatory effort.®? If the adopting Member could demonstrate that it
adopted or is going to adopt supplementary measures suitable for non-packaged foods, FOP labelling may
be considered non-discriminatory under Article 2.1. A possible example of a supportive measure could be
the requirement to display calorie information on menus and food items, which is gaining popularity
nowadays. For instance, in April 2022 the UK government promulgated regulations requiring enterprises with
250 or more employees to display calorie information for non-prepackaged food and drinks that are prepared

% ABR, US—Clove Cigarettes, paras. 111, 181-182; ABR, US—COOL, §269.
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at request.®® The problem with the lack of packaging was solved through the obligation to display information
at the point of choice for the customer, such as menus, food delivery platforms and food labels, where
possible. Although some scholars have challenged the effectiveness of displaying caloric value instead of
nutritional value,® such a regulation is an effective reference point for the adopting Members.

To sum up, legislators will have to ensure that their regulatory intervention objectively covers all foods rich
in critical nutrients to avoid risks of discriminating towards specific product groups. If FOP labelling leaves
some food distribution channels unregulated, it may violate the NT principle of Article 2.1, as such exceptions
could mostly favour domestic production. Due to a similar nutritional composition, such foods would be “like”
to processed packaged foods disadvantaged by unpleasant labelling. To secure compliance with Article 2.1
the adopting Member will have to demonstrate that exempted foods are accorded similar treatment through
other regulations, which are more suitable for the corresponding distribution channels.

2. Necessity

Under Article 2.2 of the TBT Agreement, the Members shall ensure that technical regulations are not “more
trade-restrictive than necessary to fulfil a legitimate objective, taking account of the risks non-fulfilment would
create”. The Appellate Body in US — Tuna Il interpreted this provision to prescribe a “holistic exercise” of
reviewing the contested measure as to
(1) the legitimacy of its objective(s),
(2) degree of contribution that the measure makes to their achievement,
(3) the risks non-fulfilment of the objective(s) would create and
(4) trade-restrictiveness of the measure, compared to alternative measures that are:
(a) reasonably available,
(b) making an equivalent contribution to pursued objective(s);
(c) less trade-restrictive, taking into account the risks of non-fulfilment.®®
The review of specific trade concerns shows that the majority of the Members questioned the capability of
FOP labelling to contribute to the stated objectives. For instance, in respect of Chile and Peru’s measures
the Members pointed to the allegedly misleading nature of such labelling, as it portrayed the goods as
unhealthy rather than highlighted the nutritional value of the foods.®® Instead, the Members proposed a range
of other supposedly less trade restrictive alternatives, including other labelling schemes and consumer
education.®” Therefore, the major issues for the adopting Members to consider in terms of compliance with
Article 2.2 are whether the proposed measure is going to contribute to the stated objectives, as well as
whether there are less trade-restrictive alternatives reasonably available. Recalling that even if the measure
is trade-restrictive, i.e. has some limiting effects on trade, it would not per se violate Article 2.2,% the rest of
the section does not discuss this part of the test.

2.1. Legitimate objective

In line with the WTO practice under Article 2.2 of the TBT Agreement, technical regulations may pursue a
wide range of objectives, which should be “lawful, justifiable or proper”, i.e. legitimate.®® Designed to combat
proliferation of NCDs, mandatory nutrition labelling is likely to pursue the objective of public health protection,
which is explicity mentioned in the text of Article 2.2 as legitimate. The majority of reviewed technical
regulations refer to this objective. The measure may pursue an additional goal of providing consumers with
information regarding critical nutrients content (e.g. FOP labelling in Uruguay, Chile, Sri Lanka). Importantly,

%  Department of Health and Social Care. Calorie Labelling on Menus to be Introduced in Cafes, Restaurants and Takeaways.
GOV.UK. 2021. URL: https://www.gov.uk/government/ (accessed: 20.04.2023).

In addition, the UK maintains a voluntary FOP labelling scheme, which displays a share (%) that the contained amount of a nutrient
occupies in the daily intake.

% Yeo G. S. Is Calorie Labelling on Menus the Solution to Obesity? // Nature Reviews Endocrinology. 2022. Vol. 18. Ne 8. P. 453-454.
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even if a technical regulation would not explicitly name this goal, in the case of a WTO dispute the panel
could reveal the goal from the design and intended operation of the labelling measure, as it is not bound by
the parties’ characterisation of objectives.” The argument for placing emphasis on the informing function of
labelling had been rightly expressed by the panel in US — Tuna II, when it found that labels by nature direct
consumers to express their preferences.™

The review of specific trade concerns reveals a firm consensus amongst the Members that FOP labelling
has a bearing upon both goals, neither of which is being considered illegitimate or unjustified by the
Members.”? However, concerns were frequently raised with regard to the capability of FOP labelling to
achieve either of the aims. While this discussion pertains to the assessment of contribution, proper
identification of the measure’s objectives predetermines the extent to which such a contribution would be
assessed under Article 2.2. In other words, if the measure has two distinct objectives, it must demonstrate a
degree of contribution to both of them separately, which complicates the task for the adopting Member.

Based on the existing WTO jurisprudence, there could be two viable options for combining the goal of
human health protection with the informing function of the label. First, the adopting Member may argue that
informing consumers about the critical nutrients content is not the objective itself, since it is employed as a
means of raising consumer awareness to combat proliferation of NCDs and thus to protect public health. In
Australia — Tobacco Plain Packaging the responding party maintained a similar view and claimed that the
plain packaging measure had a range of specific objectives in order to influence the smoking behaviour of
Australia’s population. This set of public health objectives had to be achieved through three “proximal steps”,
including decreasing the ability of the package to mislead consumers about the harmful effects of tobacco. ™

A possible critique of this approach is rooted in the fact that Australia itself did not plead that prevention
of misleading practices was one of the legitimate objectives, but rather presented it as one of the
“mechanisms” to achieve them.” The corresponding findings of the panel were not appealed by either of the
parties. The Appellate Body thus did not enquire into the matter. It recollected the facts and stated that
“Australia referred to these processes as the TPP mechanisms, as did the Panel”.”

FOP labelling could be advocated to have two distinct legitimate objectives. Indeed, providing consumer
information was viewed as a self-standing objective in the US — COOL and the US — Tuna Il as a form of
protection from deceptive practices expressly mentioned in the text of Article 2.2.7° This approach, however,
has practical limitations. In the US — COOL providing consumer information was the sole objective of the
measure, not interwoven with other policy concerns. In the US — Tuna Il the responding party itself
advanced the two-fold objective of dolphin-safe labelling and there was no substantive dispute between the
parties regarding that.”” The panel accepted such reasoning, and the matter was not subsequently raised in
appeal.

Thus, the discussion above boils down to advocacy strategies adopted in the case of a dispute, since
there is case law in support of both approaches. Drafting the measure in a certain way would not be a
panacea from a challenge of its objective(s) in the context of contribution analysis. Nonetheless, as panels
have to regard the design of the measure amongst other factors, a reference to informing consumers as
a means to protect public health in the text of a measure could be recommended.

2.2. Degree of contribution

Having identified a complex structure of legitimate objectives, it needs to be explained how, if at all, the
measure may achieve its aim(s). Notably, Article 2.2 of the TBT Agreement does not imply that FOP labelling
must completely achieve its goal(s), it rather has to show a degree of contribution.” For this purpose, there
must be a “genuine relationship of ends and means” between the stated objective(s) and the contested
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measure.”® However, in the case of far-reaching preventive measures, such as public health improvement,
the effects of a regulatory intervention could not be immediately observed.?® The Appellate Body concurred
that in such cases one may accord “greater probative weight to the pre-implementation evidence pertaining
to anticipated effects” of such measures.®! Such may include, inter alia, the measure’s architecture, intended
operation and evidence of application.®2

To discuss the issue of contribution it is first necessary to ascertain how FOP labelling is designed.
To date, the specific trade concerns have been raised in respect of an alleged inability of FOP labelling to
contribute to its objective(s). The adopting Members responding to such concerns constantly state that such
measures are apt to improve public health by targeting the excessive consumption of critical nutrients.®

Minding the abovementioned discussion on the informing function of labelling, at this point the structure of
aims and means becomes overly complicated and requires explanation. As is evident from the existing WTO
case law, measures aimed at human health protection are likely to adopt a consecutive chain of means to
fulfil the stated objective. The panel in Australia — Tobacco Plain Packaging observed such a structure of the
measure (the “mediational” model with “proximal” steps), where public health improvements were to be
achieved through several means.®

A similar causal pathway for FOP labelling implies that labelling must be apt to (1) reduce the excessive
consumption of critical nutrients (2) in order to combat proliferation of NCDs. The panel in Australia —
Tobacco Plain Packaging concluded that for such “mediational” measures the degree of contribution must be
present at each stage of implementation,®® so that two causal links need to be demonstrated. In respect of
complex preventive measures, such causation may not be substantiated by the factual evidence of the
measure’s material contribution. On the contrary, in respect of the plain packaging measure, it sufficed that
the responding party demonstrated the measure’s actual effects on the first stage of implementation and the
voluminous body of scientific proof that the measure would be effective at each stage of its operation.

The scientific evidence of the anticipated contribution could be considered the Achilles’ heel of FOP
labelling. It would be less challenging for the adopting Members to corroborate the link between the decrease
in excessive consumption of critical nutrients and improvement of public health (the second stage of
operation). According to the WHO, the proliferation of NCDs is driven by the increase of obesity rates
worldwide. Obesity is defined as abnormal or excessive fat accumulation caused by an energy imbalance
between calories consumed and calories expended.® Therefore, to tackle obesity, it is necessary to target
both. The WHO recommends to reduce the number of calories consumed from critical nutrients and
encourage daily physical activity to keep the balance.®’” The adopting Members may rely on these
recommendations as a reputable scientific source to demonstrate causation.

Nonetheless, such an argumentation could face criticism, as FOP labelling is not apt to influence a
sedentary lifestyle of the population. The adopting Members could effectively counter that with evidence that
FOP labelling forms part of a consolidated strategy including various means of intervention, such as
promotion of physical activity and consumer education programs. For instance, plain packaging was
introduced to support other Australia’s tobacco control regulations. The panel in that case was satisfied with
the argument that the contested measure in synergy with other initiatives was apt to make a meaningful
contribution.®®

With regard to the evidence of the effectiveness of FOP labels in decreasing the excessive consumption
of critical nutrients currently there is a plethora of conflicting scientific evidence, which if brought to the WTO
dispute could lead to unexpected conclusions. The recent meta-analysis suggests on the basis of
interventions in 11 countries that any nutrition labelling (however designed) insignificantly reduces

 ABR, US — COOL, § 462, citing Appellate Body Report, Brazil — Measures Affecting Imports of Retreaded Tyres, WT/DS332/AB/R,
adopted 17 December 2007, DSR 2007:1V, p. 1527 (hereinafter — ABR, Brazil — Retreaded Tyres), § 145.
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8 ABR, Australia — Tobacco Plain Packaging, § 6.361; ABR, US — COOL (Recourse to Article 21.5 of the DSU by Canada and
Mexico), §5.209.

8 ABR, US — COOL, § 461.

8 G/TBT/M/73, § 2.2.4.11; G/TBT/M/60, § 3.2.2.23; G/TBT/M/81, § 1.3.23.
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consumption of fats, but not of other critical nutrients.?® Another study reveals that mandatory FOP labelling
reduces purchase intentions of “unhealthful” products.® In limitations to that paper the authors acknowledged
what arguably forms the core of the scientific discussion on the matter. They stated that there is still a
research gap between discouraging purchasing intentions and actual intake of different nutrients. The third
study maintains that consumers do not change their consumption behaviour because of nutrition labelling.®*
As was rightly pointed out by the recent study, “if consumers switch from labelled products, what do they
choose as alternatives?”. This would be the key question that the adopting Member would have to answer to
secure the measure’s anticipated contribution. The science still has to reveal changes in actual consumption,
whereas the current state of research is full of limitations, which lead to contradictory results.

The adopting Members could also refer to the achievements of other Members who already have FOP
labelling in place to show prospects of contribution. Nevertheless, the resulting effect of their interventions is
still fairly limited. The study on Ecuador’s FOP labelling concludes that the focus group participants
recognised the labels, but not all of them changed their consumption practices tied to packaged processed
foods.®? Similarly, recent studies of Chile’s “warning” labelling demonstrate that the majority of consumers
understand the labelling, but still buy labelled foods after more than five years since the measure was
introduced.®®

Thus, what is left to the adopting Members is to choose the most reliable and reputable science they
could obtain in favour of their measures. It is worth noting that even in the face of a contradictory body of
science the Members have a fair chance of showing the necessary degree of contribution on the first stage
of the measures’ operation. The panel as a trier of facts does not resolve scientific debates.* Thus, it would
rather limit itself to the general analysis of the nature and quality of evidence, including the provenance of
studies, their methodological rigour and coherence.®

The structure of argumentation may vary depending on the place of the abovementioned informing
function of FOP labelling in the complex structure of goals and means. Should it be considered a
self-standing objective, a degree of contribution would have to be demonstrated separately from the
“mediational” model of human health protection. However, if the informing function of the measure is viewed
as a means of public health improvement, then it would be built in the “mediational” model as another stage
of operation. In such circumstances, the adopting Member must be prepared to show how labelling
(1) provides accurate consumer information, which (2) influences the excessive consumption of critical
nutrients, (3) having a bearing on combating proliferation of NCDs.

It could be challenging to adduce evidence of providing consumers with accurate information, as some
Members have already questioned the thresholds for assigning labels to packaged foods. For instance, the
existing thresholds of mandatory FOP labelling are mainly calculated per 100 g (ml) of a product instead of a
portion size. The US representative correctly claimed at the TBT Committee meetings that no one consumes
100 g of butter in one serving, but it is labelled as “high in” fat.°® The same is true for products sold in
portions less than 100 g (ml), which are likely to be wrongfully portrayed as overly dense in critical nutrients.
Therefore, the adopting Members have to ensure that their labelling initiatives are backed up with the
objectively calculated parameters of adducing a particular label to a particular product.

The abovementioned complexity of the causation pathway apparently makes the contribution stage of
analysis a litmus test of the measure’s compliance with Article 2.2 of the TBT Agreement. For this purpose,
having a strong scientific basis proving the capability of labelling to reduce consumption of critical nutrients is
of utter importance for the adopting Members, since it fuels most of the discussion at the TBT Committee.

8 Shangguan S., Afshin A. et al. A Meta-Analysis of Food Labeling Effects on Consumer Diet Behaviours and Industry Practices I/
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Conversely, if a meaningful contribution would not be properly substantiated, there would be no need for
further analysis under Article 2.2 due to the lack of justification for this regulatory intervention.®’

2.3. Comparative analysis

When existing FOP labelling had been discussed at the TBT Committee, the Members concerned with the
lack of contribution proposed a range of measures, which compared to mandatory labelling were deemed to
be (1) less trade-restrictive (2) reasonably available alternatives, which (3) make an equivalent contribution
to the legitimate objective(s), taking risks of its/their non-fulfilment into account.”® Suggested regulatory
interventions include less stringent forms of labelling prescribed by the Codex Alimentarius, either
self-standing or in combination with consumer education initiatives, as well as physical activity programs. In
addition, various taxation mechanisms previously employed by some Members to combat obesity and NCDs
could be examined as a possible alternative to FOP labelling.

2.3.1. Other labelling schemes

At the TBT Committee meetings the concerned Members suggested that mandatory labelling be substituted
with the “low,” “free” and “no added” labels contained in the Codex Alimentarius Guidelines for Use of
Nutrition and Health Claims.*® Another proposal was to adopt the “Nutrient Reference Values” (hereinafter —
NRVs) labelling scheme displaying a percentage of the nutrient contained in the product from its estimated
daily need.'®

The adopting Member could advance two arguments against the nutrient claims prescribed by the Codex.
First, it may argue that such a “positive” signposting, even if effective, is not adequate to the risks of NCDs
proliferation, taking into account the epidemiological and sociocultural situation in the adopting Member. As
the Appellate Body stated in the US — Tuna I, the nature and gravity of the risks of non-fulfilment of the
measure’s objective(s) should be considered.'® As regards human health protection, the WTO jurisprudence
recognises that it is one of the vital values, and the risks of not protecting it are particularly grave.? It is safe
to assume that the Member adopting a measure targeting human disease identifies the sought level of
protection as prevention to the maximum extent possible.*®® This could be a persuasive point for the low- and
lower-middle income countries, since their populations are disproportionately susceptible to cheap
low-quality food*®* and have a poor level of consumer awareness.**

Second, the adopting Member could maintain that the measure does not achieve an equivalent degree of
contribution, which according to the WTO practice does not require the alternative to make the same
contribution as the contested measure.'® Nonetheless, numerous studies suggest that positive perceptions
of a product created by labelling induce overconsumption of such foods.'®” Therefore, consumption of critical
nutrients in one sitting may even increase as a result of the measure, which by no means could demonstrate
the equivalence of contribution. Taking into consideration grave risks of failure to improve public health
through the measure, the prospects of success for NRVs labelling as an alternative measure are fairly
limited.

Coming to the NRVs, they are not recommended by the WHO as a form of effective regulatory
intervention to combat NCDs due to their non-interpretive nature, i.e., purely numerical contents without
understandable symbols, colour or text.'®® Scientific research to date reveals consensus amongst scholars
that the NRVs lack effectiveness as a self-standing measure to address consumption of critical nutrients due
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to the lack of salience and the inability of consumers to understand the label.'® The adopting Member could
refer to some studies to prove that the suggested alternative is not going to make an equivalent contribution.

However, the concerned Members claim that more complex labelling schemes, such as the NRVs, could
be supported by consumer education programs.'® The WTO jurisprudence recognises a possibility for
comprehensive regulatory interventions to act as a single alternative. The Appellate Body in the US — COOL
(para. 21.5) concurred that various methods could jointly achieve a legitimate objective. In such cases, the
panels are to assess the synergetic contribution produced by the initiatives.™™ While in a long term this could
increase consumers’ understanding of the NRVs, the success of such practices would heavily depend on the
socioeconomic status, age and cultural experiences of the participants.**?

Moreover, since it takes little time for consumers to choose particular foods at the point of sale, studies
show that they tend to reduce the effort to calculate the overall nutritional benefit of a product, which could
neutralise the effect of consumer awareness programs.*® Finally, the adopting Member could appeal to the
lack of time to observe the effects of such intervention due to the harsh epidemiological situation in the
region (e.g., progressing morbidity rates, current health expenditure in % of GDP, healthcare system load).

Other less stringent labelling strategies adopted by some Members, including the “Health Star Rating”,
the “Healthier Choice Symbol” or the “Nutri-Score” labelling, could also be viewed by the concerned party as
a viable alternative to mandatory “high in” labelling. Nonetheless, it would be equally challenging to adduce
evidence of the effectiveness of other labelling systems in changing consumption patterns to reduce intake of
critical nutrients. Scientific information regarding these measures is still conflicting. Several studies point to
the misleading nature of endorsement logos and rating systems, due to the false perceptions of healthiness
they may create.™

2.3.2. Promoting physical activity

As noted above, the WHO suggests targeting obesity and associated NCDs through regulating calories
consumption and expenditure. Taking into account the objective of human health protection, the Member
in line with the WTO practice could decide to achieve it through different means,*® including promotion of
physical activity. Nonetheless, the WHO recognizes that some Members would struggle to succeed in
increasing physical activity of the population, as some countries are far more susceptible to sedentary
lifestyles than others.™® Moreover, as a suggested paradigm shift in society, such policies by definition take a
considerable amount of time to achieve a decent result, which could not be available to some Members due
to a grave situation with the NCDs in the region. Consequently, the adopting Member could argue that
promotion of physical activity as a self-standing alternative would not be adequate to the risks on the NCDs
proliferation in the Member.

2.3.3. Taxation

The idea to introduce a new tax to improve public health is not new to the WTO. For instance, in Australia —
Tobacco Plain Packaging the complainants suggested increases in excise tax on tobacco products instead of
maintaining plain packaging measures. Care should be taken when drawing comparisons between tobacco
which intake is unhealthy in any form and foods that an ordinary person needs on a daily basis to live.
Nonetheless, there are examples of taxation initiatives (so-called “fat taxes”), which either target a critical
nutrient (saturated fat tax in Denmark, abandoned in 2013), or a product containing it (soft drinks taxes in
Hungary, France, Norway, Chile, Mexico, etc.). The concerned Members could thus suggest implementing a
taxation strategy to target critical nutrients without placing unappealing labels on the front-of-pack. A specific
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indirect tax (per unit) could arguably achieve the legitimate objective in a more objective and precise way
than ad valorem indirect tax (per value), which could open opportunities for tax avoidance.

The adopting Members may respond with two arguments. First, if the informing function of FOP labelling
is considered to be a separate legitimate objective, taxation measures would not demonstrate an equivalent
contribution, since they do not educate consumers to make dietary choices. Second, taxation measures are
unlikely to be less trade-restrictive than mandatory FOP labelling. The economic theory of indirect taxation
suggests that the financial burden of a new tax is at least partially shifted on consumers.**” The same results
were proven by the research of various fat taxes in Europe.™® Other studies confirm that “fat taxes” as a form
of indirect taxation could increase the price of foods to the extent that it could discourage purchasing
intentions. For instance, over a year after the introduction of an excise tax on sugary beverages in Mexico,
the average price of the product increased by 11 %, whereas its consumption decreased by 6 %.°
As acknowledged in Australia — Tobacco Plain Packaging, a tax-induced decrease of goods consumption is
likely to affect the volumes of trade in the targeted commodities.’®® In such circumstances, it would be
challenging for the concerned Members to demonstrate that the measure is not equally or more
trade-restrictive than FOP labelling. In Australia — Tobacco Plain Packaging the complainants failed to
persuade the panel.

Summarising the discussion of the FOP measures’ compliance with Article 2.2, it would heavily depend
on the outcomes of scientific debates over the meaningful contribution. The more objective and
methodologically rigorous studies the Member could refer to, the more realistic are its prospects of success.
To justify a one-sided approach to target consumption of critical nutrients, the Member would have to
demonstrate a synergetic regulatory effort, which covers both calorie expenditure and calorie consumption,
supported by consumer awareness programs. If FOP labelling withstands the contribution analysis, there
arguably would be no viable alternative to it, as other measures are unlikely to demonstrate equivalent and
urgent results in terms of public health improvement.

3. Harmonisation

Pursuant to Article 2.4 of the TBT Agreement, the Members shall use the relevant international standards, or
the relevant parts of them, as a basis for their technical regulations except when such standards would be an
ineffective or inappropriate means for the fulfilment of the pursued legitimate objectives. Thus, the measure
would be consistent with Article 2.4, if (1) a relevant international standard exists or its completion is
imminent, and (2) it is used as a basis for the technical regulation. To create incentives for the Members to
harmonise their measures on as large a scale as possible, Article 2.5 of the TBT Agreement establishes a
rebuttable presumption of the measures’ compliance with Article 2.2, if they are prepared, adopted or applied
for one of the legitimate objectives mentioned in the latter, and are in accordance with the relevant
international standards.

At the TBT Committee, the Members frequently voiced concerns regarding compliance of mandatory FOP
labelling with the relevant international standards, for instance, the Codex Guidelines for Use of Nutrition and
Health Claims (CAC/GL 23-1997) and the Codex Guidelines on Nutrition Labelling (CAC/GL2-1985).*** It is
unlikely that the status of these Guidelines as relevant international standards could be challenged by the
Members. As the Appellate Body stated in the US — Tuna /I, the international standard exists when there is
a standard as defined in Annex 1.2 to the TBT Agreement and an international standardizing body in terms
of Annex 1.4.'2 These are undoubtedly documents, containing product-related guidelines for common and
repeated use, which fits the TBT definition of a standard. Moreover, the Joint FAO/WHO Codex Alimentarius
Commission administering the Codex had been acknowledged as an authoritative international standardizing
body in the previous WTO practice and in the SPS Agreement.'®

17 Economics Online, Indirect Taxes. URL: https://www.economicsonline.co.uk/competitive_markets/indirect_taxes_and_subsidies.html
(accessed: 20.04.2023).

18 Thiele S., Roosen J. Obesity, Fat Taxes and Their Effects on Consumers. Regulating and Managing Food Safety in the EU I/
H. Bremmers, K. Purnhagen (eds.) / Regulating and Managing Food Safety in the EU: A Legal-Economic Perspective. Cham :
Springer, 2018. P. 22.

19 Fernandez M. A., Raine K. D. Insights on the Influence of Sugar Taxes on Obesity Prevention Efforts // Current Nutrition Reports.
2019. Vol. 8. Ne 4. P. 337, citing a range of studies.

120 PR, Australia — Tobacco Plain Packaging, 8 7.1491.

128 G/TBT/M/59, § 2.2.1.4; G/TBT/M/61, § 2.2.2.23.

122 ABR, US — Tuna Il, § 350-352, 356.

12 panel Report, European Communities — Trade Description of Sardines, WT/DS231/R and Corr.1, adopted 23 Oct. 2002, modified
by Appellate Body Report WT/DS231/AB/R, DSR 2002:VIIl, p. 3451 (hereinafter — PR, EC — Sardines), § 7.66.
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It is unclear whether these Guidelines could be used as a basis for mandatory FOP labelling. The
Appellate Body clarified in the EC — Sardines that the standard is used “as a basis” if it is a principal
constituent or a fundamental principle of the measure.*® For this purpose, “cherry-picking” from the standard
is prohibited, as the measure must incorporate all relevant parts of the standard. The “accordance” with the
standard under Article 2.5 is more challenging, since it requires that the measure embodies the international
standard completely.?® At the TBT Committee the Members claimed that the “high in” FOP labelling is not
provided for by the Codex Guidelines either in terms of mandatory compliance, or in respect of a defined
threshold to consider foods as rich in critical nutrients. Indeed, there are no upper limits of critical nutrients’
content approved by the Codex to date. Moreover, Sec. 5 of the Guidelines on Nutrition Labelling maintains
that the use of supplementary nutrition information on food labels should be optional. Up until 2021, the
adopting Members could have responded that the Guidelines were inappropriate or ineffective means to
protect human health by discouraging intake of critical nutrients. The standard is ineffective or inappropriate
if it does not have “the function or capacity” to achieve the measure’s objectives.!?

Since the Codex Guidelines were silent on the possibility of a mandatory FOP labelling that would target
predetermined amounts of critical nutrients in foods, the Member could claim that they are largely irrelevant
and inadequate to the set objective(s). However, the amendments of late 2021 broke the silence by adding a
new annex to the Codex Guidelines on Nutrition Labelling. Resulting from an effort of the Codex Committee
on Food Labelling (CCFL), Annex 2 sets Guidelines for FOP labelling. It is explicitly acknowledged in
para. 3.2 of this Annex that FOP labelling could be mandatory. Notably, in the course of the 46" Session of
the CCFL the Russian Federation opposed this proposition with a reference to the abovementioned Sec. 5 of
the Guidelines.’®” The Codex Secretariat equivocally replied that since the FOP is merely one of the forms
that supplementary nutritional information could take, its mandatory nature does not contradict Sec. 5.
Objectively speaking, Sec. 5 is to the highest extent unambiguous in stating that any supplementary
information in the form of labelling should be optional.

Annex 2 further allows the adopting Members to base their measures on the national or regional dietary
guidance. In practice this could justify the Members’ use of locally calculated thresholds for assigning
particular labels'?® or differing amounts of the total energy intake. For instance, the WHO considers
2,000 kcal a necessary calorie intake for an average human, whereas in Mexico it amounts to 2,200 kcal for
the purposes of calculating the critical nutrients’ thresholds.**

Finally, Annex 2 maintains that FOP labelling should help consumers to make appropriate comparisons
between foods, as well as that consideration should be given to the nutrients and/or food groups which are
discouraged and/or encouraged by FOP labelling. This is arguably where the catch of the new Guidelines
lies. To rely on this international standard the Member would still have to demonstrate that the measure is
drafted to influence consumers’ purchasing decisions in a manner that decreases not the consumption of
goods per se, but the consumption of critical nutrients. It could appear to be less challenging, minding that
the regional and local studies are encouraged by the Guidelines. However, the research still has to maintain
the methodological rigour and scientific precision discussed in this paper with respect to Article 2.2 of the
TBT Agreement.

Apparently, this provision was the best that the negotiators managed to arrive at. The Report of the 46"
Session shows that there was no consensus at all on the inclusion of the non-discrimination principle in the
Guidelines. The initial proposal was to recommend that FOP labelling must not exploit fear in consumers or
hinder trade. Notably, the Representative of the WHO went as far as to state that the concept of
non-discrimination is contrary to the aims of FOP labelling.

Hence, compliance with Article 2.4 and the prospects of presuming the measure’s necessity under
Article 2.5 would heavily depend on the Member’'s ability to show the effects of the measure on the
consumption of critical nutrients, as is the case under Article 2.2. This is one of the major parts of the new

124 pppellate Body Report, European Communities — Trade Description of Sardines, WT/DS231/AB/R, adopted 23 October 2002, DSR
2002:VIII, p. 3359 (hereinafter — ABR, EC — Sardines), § 243.

125 PR, Australia — Tobacco Plain Packaging, § 7.274, fn. 959.

126 ABR, EC — Sardines, § 288.

127 Codex Alimentarius Commission, Report of the Forty-Sixth Session of the Codex Committee on Food Labelling (Virtual). REP21/FL.
June 2021. § 71. URL:
https://www.federalregister.gov/documents/1999/07/29/99-19422/codex-alimentarius-commission-forty-sixth-session-of-the-executiv
e-committee-of-the-codex (accessed: 20.04.2023).

128 See, for instance, Pan American Health Organization Nutrient Profile Model. URL: https://iris.paho.org/handle/10665.2/18621
(accessed: 20.04.2023).

129 Contreras-Manzano A., Cruz-Casarrubias C. et al. Evaluation of the Mexican Warning Label Nutrient Profile on Food Products
Marketed in Mexico in 2016 and 2017: A Cross-Sectional Analysis // PLOS Medicine. 2022. Vol. 19. Ne 4. P. 5.

106


https://iris.paho.org/handle/10665.2/18621

Guidelines, which could not be omitted or circumvented by the Member to alleviate the burden of
compliance. The task is nonetheless simplified by the fact that the Guidelines now recognize the relevance
and authority of regional studies, including those examining dietary patterns of locals.

Conclusion

It is possible to adopt a FOP labelling scheme that would be effective in combating obesity-associated NCDs
and comply with the key WTO norms and principles. However, as much as a Member may strive to respond
promptly to the proliferation of the NCDs, the WTO disciplines would work as a deterrent to strike the
balance between the right to regulate and the right to unimpeded trade. Therefore, both effectiveness and
WTO-compliance come at a cost.

This article has provided several insights into how to mitigate the risks of FOP labelling schemes’
non-compliance with the principles of non-discrimination, necessity and harmonisation established in the
TBT Agreement. First, the adopting Members must work toward regulating all products rich in critical
nutrients. The similar nutritional composition of these goods increases the chances of them being considered
“like” for the purposes of non-discrimination analysis of Article 2.1 of the TBT Agreement. If FOP labelling
omits, for instance, unpackaged energy-dense foods, the legislator has to ensure that the excluded products
are covered by other regulatory interventions. The UK presents one such example: it administers both a FOP
labelling scheme for pre-packaged goods and a requirement to display calorie information on menus and
food delivery platforms for unpackaged foods.

Second, the adopting Member has to be cautious when setting the goals of the FOP labelling measure,
since demonstration of its necessity would further require to separately establish the measure’s contribution
to the stated objectives. The more objectives are declared, the more challenging this would be. Further on,
the Member has to determine how FOP labelling schemes discourage intake of different nutrients.
Otherwise, it could be problematic to demonstrate the anticipated outcomes of the regulation. The expected
contribution of the FOP measure could be boosted by framing a supporting environment of regulatory
interventions that would address different aspects of the problem — from promoting calorie expenditure to
increasing consumers’ understanding of nutritional information. Against the backdrop of such a synergy of
measures other alternatives would likely fail to equivalently combat obesity-related NCDs.

Finally, the Member could concentrate on the scientific analysis of the critical nutrients’ intake of its local
population. Existing international standards in the field now explicitly allow the adopting Members to base
their conclusions of the measure’s contribution on regional studies. This, for instance, could help justify
different daily caloric intake thresholds employed by some existing measures. Nevertheless, the impact of
international standards should not be overestimated, since presently they do not relieve the Members from
the need to appropriately differentiate between goods.

Ultimately, the current state of the WTO jurisprudence is not flexible enough to respond to complex health
improvement policies. Since such initiatives are aimed at changing subjective perceptions that humans
attach to the objects and processes surrounding them, the effects of such measures are extremely difficult to
forecast and even more so to achieve. The rulemaking suggestions offered in this paper may assist the
Members in balancing obligations they owe to their populations with their commitments under the WTO.

MAPKUPOBKA MPOAYKTOB MUTAHUA HA JIMLEEBOW CTOPOHE YMAKOBKW:
COBMECTUMbI I MHWUNATVBbI B CPEPE 3PABOOXPAHEHNA C HOPMAMU U
NMPABUJTAMU BTO?

MAPXOMEHKO A. A1

MapxomeHko AHacTacus AneKcaHApOBHAa — MarucTp npasa, COBETHUK
oTAaena mMep 3awWuWThl pbiHKA, [enapTameHT MexXAyHapoAHOW Koonepauuu un
NINLEH3MPOBaHNSA B coepe  BHeELWIHel  Toprosnu, MuHMCTEpCTBO
NPOMbILLNEHHOCTM U TOproBnn  Poccuiickoli  degepaunn, Mocksa, Poccus
(aaparkhomenko.01@gmail.com).

130" MHeHusl, NpeACTaBNEHHbIE B [AHHOW CTaTbe, BbIPAXAIOT MCK/UMTESIbHO MO3NLMI0 aBTOpa U HUKOMM 06GpPAa3oM He OTpaxarT
no3nuMio L0600 APYroro LA UK opraHu3aLmm.
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AHHOTaUuA

3a nocnefHee fAecATuneTME rocyAapcTsa CTasv BCe yalle UCMOoJb30BaTh pas/inyHble hOpMbl MapKUPOBKM MPOAYKTOB NUTAHWUA Ha
NIMLEBO CTOPOHE YNakoBKW B LENSX NPefoTBpalleHUs PacrnpoCTpaHeHUs OXMPEHWS WM CBA3AHHBIX C HUM  HEWUHMEKLMOHHbIX
XpOHMYecknx 3abonesaHuii. HekoTopble hopMbl Tako MapKMPOBKM Hampas/ieHbl Ha MHGOPMUPOBaHWe NOTPedUTeNs O NOBbILLEHHOM
cofiepXaHnn KpUTUYECKN 3HAUMMBbIX MULLEBbIX BELLLECTB U ABAAIOTCA 06513aTefIbHbIMK A15 CO6MoAeHNsA. PacTyLwas nonynspHoCTb Takmx
Mep BbI3bIBAET CEPbe3HYyl0 03a60YEHHOCTb Y YNeHOB BcemupHoi Toprosoli opraHusaumy (BTO), NOCKOSbKY K HACTOSILLEMY BPEMEHU
egnHas nosvumsi OTHOCMTEIbHO COOTBETCTBUS AAaHHOW MapKMpOoBKM HOpmam M npasuiam BTO He ccopmupoBanacbh. B HacTosiwein
crtatbe MpeanpuHATa MonbiTka AO0CTUYL MOHMMAaHWA NO JaHHOMY BOMPOCY W NPeAioXuUTb BapuaHTbl TOrO, Kak HauWOHaUlbHble
3aKoHogaTeny Morn 6bl CKOPPEKTVPOBATL CBOWM WHULMATVBBLI MO MapKMpoOBKe, YTOObI NPUBECTU WX B COOTBETCTBME C CornalleHnem
BTO no TexHunyeckum 6Gapbepam B ToproBne (Cornawenne TBT). B nepBoit yacT crtatby Ha OCHOBaHUM MOMOXEHWUN cTatbu 2.1
Cornawenvs TBT (MpUHUMN HEAWCKPYMMHALMKM) aBTOP 3ak/lyaeT, YTo B pamkax paspabaTtbiBaembIX WHULMATMB 3aKOHOAATEsIHo
cnepyet perynuposatb noTpebneHne BCex BWOB MNPOAYKTOB MNWTaHUA. ToBapbl, He Npollelive NpefBapuTe/bHYH0 YnakoBKy W
oTrnycKaeMble NoTpebuTensM B MecTax Npofaku, Takke [O/MKHbI CTaTb 06BEKTOM pPerynnpyowero Bo3aeincTems, NOCKOIbKY N0 CBOEMY
XUMWNYECKOMY COCTaBY OHW CXOXW C NPOAYKTaMy MUTaHWSA MPOMBbILLIEHHOTO NPOM3BOACTBAa. BO BTOPOI 4acTu HacTosLlei cTaTtbu Ha
OCHOBaHuKu ctatby 2.2 Cornawenuss TBT (NpuHUMN Heo6xoAMMOCTKN) aBTOp OTMeuaeT, YTo uneHam BTO cnegyet yaenuTb ocoboe
BHVYMaHVie onpefeneHvio Leneii BBOAUMON MapKUPOBKW, NOCKO/bKY, YTOObl COOTBETCTBOBATL MPUHLMMNY HEOBXOAMMOCTU, Takas Mepa
[OMKHA NPOAEMOHCTPUPOBaTh BKIaL B AOCTMXEHUE KaxAoW W3 3asBneHHbIX Lenei. bonee Toro, 3akoHogaTenb AOMKeH Gyaer
onpefenuTb, Kak MapKMpoBKa MOBMMUSET Ha CHWXEHWE NOTPebneHns UMEHHO KPUTWMYECKM 3HAYMMbIX MULLEBLIX BELLECTB, a He
OTAENbHbIX NPOAYKTOB NUTaHWSI B LE/IOM. B CBA3M C 3TM OXuAaeMblil BKNaL MapkupoBKW B JOCTUXEHWE 3asIB/IEHHbIX Leneli MoxXeT
6bITb YCUIEH C MOMOLLbLIO MPUHATUAA [OMOSHUTENbHBIX Mep, TakkKe CHWKaLWWX MOTPebieHne KpUTUYECKM 3HAYMMbIX MULLEBbLIX
BellecTB. B TpeTbeil yacTn cTaTby aBTOp paccmarpuBaeT nonoxenus crareii 2.4 n 2.5 Cornawenns TET (MpuHUMN rapMmoHusaumn) n
NPUXOAMT K BbIBOAY O TOM, YTO B HACTOSILLIEE BPEMSA MeXAyHapoAHble CTaH4apTbl MPU3HAIOT 3HAYVMOCTb PErviOHasIbHbIX UCCNE0BaHWIA,
B TOM YWCNE aHa/IM3MPYIOLMX Cheunduky 1 nulieBble NPYBbLIYKA MECTHOTO HacesneHusi. TemM He MeHee [elicTByloLlas pefakuus
COOTBETCTBYIOLLMX MEXAyHapOAHbIX CTaHAapTOB He 0CBOGOXAAET yieHoB BTO OT He06X0AMMOCTU NPUMEHSATL HAYYHO 060CHOBAaHHbIE
Mepbl, CNOCOGHbIE NO3UTUBHO BNNATL HA NOTPEGNIEHNE KPUTUYECKUN 3HAUYUMbIX MULLEBbIX BELLEECTB.

KnoueBble cnoBa

MapK1poBKa NPOAYKTOB MUTaHWsi, BcemupHas Toproeas opraHusauusi, CornawieHme no TexXHUYeckum 6apbepamM B TOProB/e, NpUHLMN
HEAVCKPUMUHALMM, rapMOHU3aLMst

Ans untnpoBaHusA: MapxomeHko A. A. MapkvpoBka NpoAyKTOB NMUTaHUSA Ha NWLLEBOI CTOPOHE YNakoBKN: COBMECTUMbI NIV MHULMATVBbI
B cdpepe 3apaBoOOXpaHeHns ¢ Hopmamu 1 npasunamm BTO? // XKypHan BLU3 no mexgyHapogHomy npasy (HSE University Journal of
International Law). 2023. T. 1. Ne 2. C. 93-110.
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B CIMNOPE CLUA — TPEBOBAHUSA K MAPKUPOBKE

BOKJIAH . C., MYPALLKO E. A.

BoknaH Japba CepreeBHa — [OKTOp OpUAMYECKUX Hayk, npodieccop
[enaptameHTa MeXAyHapoAHOrO npaBa, HaumoHanbHbIM KcCAefoBaTeNbCKUi
YHUBEPCUTET «BbICLUas LWKoNa 3KoHOMUKU», Mocksa, Poccus (boklan5@yandex.ru).
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Mypawko EneHa AHapeeBHa — MarucTp npasa, acnmpaHT ACNMPaHTCKON LIKO/bI
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HccnedosaHue ocywecms/ieHo 8 paMkax npoekma «Hosbie nooxoobl K pe2yiupoBaHuto MexoyHapOOHbIX 9KOHOMUYECKUX OMHOoWeHul
B yesisix npomusodelicmBusi caHKYUsIM: Ofbim Pocculicko-kumadlicKux OmHOWeHUl Ha 2/106a/1bHOM U pe2uoHasibHOM YpOoBHSIX» HY/1
uccsiedosaHull 3aujumsl 20Cy0apCMBEHHbIX UHMEPECco8 B YC/0BUSIX IKOHOMUYECKUX caHKyull. MHeHusl, BbiCKa3aHHble 8 cmamse,
SIB/IAOMCS /IUYHBIMU MHEHUSIMU aBmopos U Mo2ym He cosnadams ¢ no3uyuell opeaHudayull, 8 KOMOpPbIX OHU pabomarom.

AHHOTaUuA

BnepBble ¢ MOMeHTa co3faHus BcemupHoi Toprosoli opraHusauuu (ganee — BTO) B npakTrke OpraHa Mo paspeLleHuio CropoB
(manee — OPC) BTO TONKOBaHUE UCK/IOYEHMS N0 COOOPaXKeHNsIM 6e30nacHOCTU GbIsIo AaHO TpeTelckoli rpynnoii B cnope Pocculickast
®edepayusi — Mepbl, oegpaHuyuBarowue mpaH3um. ITOT AoKnag TpeTelickol rpynnbl 6bin yTBepxaeH OPC BTO. B gaHHOM crnope
TpeTelickas rpynna ucnosib3oBasia KOMOWHMPOBAHHbI MNOAXOA AR TONKOBAHWA WCK/IIOYEHUS MO COOOPaKEHUAM HaLMOHaIbHOM
6e30MacHOCTM: A1 4acTh WCK/TUYEHUSI UCMOMb30Ba/ICS CYOLEKTUBHLIA Moaxod, a ANnA ApYroli YacTm — O06BLEKTMBHBIN. Mpy 3TOM
TpeTelickas rpynna npuMeHuna y3kuii Noaxof K TOMKOBaHWIO TEPMMHA «4pe3BblyaliHas CUTyauusi B MEXAYHapPOAHbIX OTHOLLEHUSX»,
OrpaHVMuuB ero psaomM OOBLEKTUBHBIX KpUTEpMEB, KOTOPbIM AO/MKHA COOTBETCTBOBATb upe3BblyaiiHas CcuTyauus, U paccMOTpeB B
KayecTBe MexayHapoAHbIX OTHOLLEHWI ABYCTOPOHHVE OTHOLUEHUS CrnopsAwwmx YneHoB BTO BOEHHOro xapaktepa Wau CBs3aHHble C
obecneyeHnem ny6nnyHoro nopsgka. B panbHeiiwem B cnope Caydosckass Apasusi — Mepebl, kacaoujuecsl 3alyumsl npas Ha
UHMesnIeKmyasibHyto cobcmseHHocms 1 cnopax CLUA — Hekomopble Mepbl 8 OMHOWEHUU MOBapos U3 CMaJ/iu U &/Il0MUHUS B LLeIoM
Obl1 cCOXpaHeH KOMOVHMPOBaHHbIA MNOAXOA TPETeWNCcKoW rpynnbl, UCMOMb30BaHHbI B cnope Pocculickasi ®edepayus — Mepsbl,
ozpaHuyusaroujue mpaH3um. Npu aTom B cnope Cayoosckas Apasusi — Mepebl, kacarowuecs 3auumsl rpas Ha UHMe/iJIekmyasibHyro
cobcmseHHOCMb 6bINI0 faHO TOSIKOBAHWE aHa/IOTMYHOTO MOJIOXKEHUs, NpeaycMoTpeHHoro ctatbeit 73(b)(iii) CornalueHns o TOproBbIx
acnekTax npas UHTENNeKTyanbHOW cO6CTBEHHOCTU. B gaHHOM cnope TpeTelickas rpynna AonosiHnaa ToNKoBaHue psifoM 06beKTUBHbIX
KpUTEpMEB, OCHOBAHHbIX Ha 06CTOSATENLCTBaX AaHHOro crnopa. OfHako B foknage TpeTelickoii rpynnbl no cnopy CLUA — TpebosaHusi K
MapKuposke cbanaHcupoBaHHass WM NorMyHas nosvumsa rpynnel, cdopmynvposaHHas B cnope Pocculickas ®edepayus — Mepebl,
OzpaHu4usarowue mpaH3um, CylecTBEHHO M3MeHWIachb, NMOCKO/bKY B MEepBOM Aene TpeTelickas rpynna Aana LuMpokoe To/KoBaHue
TEpMUHA «Ype3BblyaliHas cMTyaumns B MEXAYHAPOAHbLIX OTHOLUEHWSIX», BK/IIOUYMB B HETO TakMe BUAbl MeXAYHapOLHbIX OTHOLUEHUI Kak
9KOHOMMWYECKME, COLMasibHble, MOMUTUYECKME W KY/bTYPHbIE, HE OrpaHuyMBas MX TOMbKO [BYCTOPOHHUMW OTHOLLUEHUSAMWU MEXAY
cnopswymMn YneHammn BTO. ABTOpbI HACTOsALWEl CTaTbW NoMaratoT, YTO MCNOMb30BaHME LUMPOKOro NoAxoAa MOXeT YCyrybuTb TeKyLLmWii
KpU3nC cuctemMbl paspelleHns cnopos BTO u cnocobcTBOBaTb 3/10ynoTpeb/ieHnsM CO CTOPOHbI OTBETUMKOB MPW WCMO/b30BaHUM
VCK/IIOYEHNS MO COOBpakeHnaM 6e30nacHOCTM /15 ONpaBfaHna Mep, HapyLuatoLwux 06s3arenscTea, NpegyCMOTPEHHbIE COrNalleHnaMm
BTO. B pesynbrate NpUMEHEHWS Takoro LIMPOKOro TOSIKOBAHWA BO3HUKHET cuTyauus, npu KoTopoi npaso BTO cobniogaetcs no
XenaHuo, NoCKosbKy YsieHbl BTO cMoryT ncnosb3osarb B Ka4ecTBe onpasfaHns NPOTEKLVOHNUCTCKUX Mep, OrpaHnunBatoLLmx TOPros/io,
No6yo CUTYaLWio, CBSI3aHHYI0 C HanpsXXeHUeM B NI06bIX MeXAYHAaPOAHbIX OTHOLLEHUSIX.

KnoueBble cnoBa

UCK/IOUEHME No CO06paxeHusaM 6e3onacHocTi, BcemupHas Toprosast opraHusaums (BTO), upessbluaiiHas cuTyauust B MexayHapoaHbIX
OTHOLLEHWSIX, CYLLLECTBEHHbIE MHTepPEeChl 6e30MacHOCTH, TO/IKOBaHMe

Ansa uyntuposanusn: boknaH [. C., Mypawko E. A. OnacHas npaktuka BTO: TosiKoBaHWE UCK/TIOHYEHNS N0 COOBpaxeHnsaM 6e30MacHoCT
B cnope CLUA — TpebosaHusi k mapkuposke // XXypHan BLUD no mexayHapogHomy npasy (HSE University Journal of International
Law). 2023. T. 1. Ne 2. C. 111-121.

https://doi.org/10.17323/jil.2023.18199

BeBepneHue

MonoxeHve, npegycMaTpuBatoLLee UCKIIOYEHME MO COOBpaXKeHnaM 6e30nacHOCTU, MPUMEHEHNE KOTOPOro
BO3MOXHO BO BpPEMS BOWHbI WM B WHOW 4Ype3BblMaANHOW CUTyauun B MeXAyHapoAHbIX OTHOLLEHMSX,
cofepxutca B ctatbe XXI(b)(iii) MeHepanbHOro cornawleHns no tapudam n Toprosne (ganee — TATT),

111


mailto:boklan5@yandex.ru
https://orcid.org/0000-0003-1218-7485
mailto:elena.murashko@gmail.com
https://orcid.org/0000-0001-8817-7860

ctatbe XIV bis TleHepanbHOro cornaweHna no Toprosne ycnyramu (ganee — [ATC) mn cratbe 73
CornalleHns o TOProBbIX acnekTax npas UHTe/eKTyaslbHol cob6cTBEHHOCTU (ganee — TPUMC).

B cooTtBeTcTBUMM ¢ yKasaHHbIMK cTatbamu TATT, TATC un TPUMNC — B KOTOPLIX pefakuum TekcTa
NCK/TIOYEHMNSA MO COOBPaxeHUaM 6e30MacHOCTU MpakTUYecKn UAEHTUYHbI ApYyr Apyry — unieH BTO Bnpase
NPUMEHSATb Mepbl, «KOTOpbIE OH cyumaem HeobXx0O0UMbIMU ONS 3alMUTbl €10 CyWecmBeHHbIX UHMEePEecos
6e3onacHoCmu BO BPEMS BOWHbI UMW WHOW YpessbidaliHol cumyayuu B MeXAYHapOOHbIX OTHOLUEHMAX»
(xypcuB Haw. — 4. B, E. ML)

BnepBsble B npaktuke OPC BTO? TonkoBaHWE UCK/OUYEHWSI N0 COOGPaXEHNAM 6€30MacHOCTL 6bI/10 AaHO
B cnope Pocculickasi ®edepayusi — Mepsbi, oepaHudusaroujue mpaH3um (oanee — Poccusi — TpaH3um)?®.
Bnocneacteuu B crniope Caydosckas Apasusi — Mepbl, kacarowjuecs 3awumel rpas Ha UHMes1/1ekmyasibHyo
co6cmseHHocmb (Ganee — Caydosckass Apasusi — [Ipasa uHmesiekmyasbHol co6cmseHHocmu)* 1
cnopax CLLUA — Hekomopbie Mepbi 8 OMHOWEHUU MOBapos8 U3 cmas/iu U a/loMUHUST® B LEENOM 6bl/1 COXpaHeH
MoAX0L, TPETECKOW rpynnbl, NCNOSIb30BaHHbIV B cnope Poccust — TpaH3um. [pu aToM B cnope Caydosckasi
Apasusi — [lpaBa UHMenNNekmyasibHolU CcObCcmBeHHOCMU OblI0 AaHO TONKOBaHME aHalorMYyHOoro
nonoxeHusi, npegycmotpeHHoro ctatbeir 73(b)(ii) TPUMC. Kpome TOro, Tpetelickasi rpynna AononHuna
TO/IKOBaHWE PSAOM OOBbEKTUBHBIX KPUTEPMEB, OCHOBAHHbIX Ha 06CTOATENbCTBaX AaHHOro cnopa. OavH 13
BaXKHENLINX BOMPOCOB, KOTOPbIV TpeTelickum rpynnam NpeacTosno pellnTb B yKa3aHHbIX criopax, kacancs
onpefeneHus nogxoda K TO/IKOBAHMIO WCK/IOYEHWS MO coobpaxeHwsam 6e3onacHoOCcTW. [N TO/KOBaHWSA
[AHHOTO MCK/TIOYEHUSA BO3MOXHO NPUYMEHEHWEe ABYX pa3/INyHbIX NOAX0A0B: CY6ObEKTUBHOIO Y 06bEKTUBHOTO.
Mpu cy6bEKTVBHOM MOAXO4E HOpPMa He MOAJIEXMUT TO/IKOBaHWI0O WM MPUMEHEHWIO TPETeWCKOW rpynnoii u
ABNAETCS «CaMonoAcyAHoi» (aHrn.: self-judging)®, To ecTb NpaBoOM Ha TONKOBaHWE Takoi HopMbl 06nagaeT
ToNbko 4neH BTO, HO He TpeTeiickas rpynna. MNpy 06GbLEKTMBHOM Moaxode TpeTelickas rpynna Ao/mkHa
06n1a4atb PUCAUKLMEN Ha ee TOSIKOBaHME U NPUMEHEHME.

B mexayHapoAgHO-NpaBOBON OOKTPUMHE TEKCT WCK/IOYEHUA MO0 COOOpaXeHMsIM HaLWOHasIbHOA
6e30nacHOCTW, codepXalmii dpasy «KOTOpble OH CYMTAET HeOoOXOAMMbIMW», pacCMaTpMBaETCA Kak
yKasaHne Ha «CamOMOACYAHbIi» XapakTep AaHHOW HOpMbl M Ha Hasmume y uyneHa BTO npaBa Ha ee
TonkoBaHue’. OfHUM M3 OCHOBHbIX CTOPOHHUKOB CYGBLEKTMBHOMO noaxofa BbicTynatoT CLUA. B yacTHOCTH,

! MpuBOAMM TEKCT paccMaTpUBaEMbIX CTaTel Ha aHrIMCKOM A3bIKe:

Ct. 73 TPUNC: «Nothing in this Agreement shall be construed... (b) to prevent a Member from taking any action which it considers
necessary for the protection of its essential security interests... (iii) taken in time of war or other emergency in international
relations...».

Ct. XIV bis TATC: «Nothing in this Agreement shall be construed... (b) to prevent any Member from taking any action which it
considers necessary for the protection of its essential security interests... (iii) taken in time of war or other emergency in
international relations...».

Ct. XXI TATT: «Nothing in this Agreement shall be construed... (b) to prevent any contracting party from taking any action which it
considers necessary for the protection of its essential security interests... (iii) taken in time of war or other emergency in
international relations...»

2 HeobxoayMo OTMETWUTb, UTO FOCYAapcTBa paHee npeanpuHUManu MonbITKM OnpaBAaTb Mepbl, OrpaHuyvBaioLlye TOpPros/io,
UCK/IOYeHNeM Mo coobpaxeHusim 6e3onacHocTy. Tak, ewe B 1949 roay, BCkope nocne TOro, Kak NeperoBopbl MO COracoBaHuio
TekcTa FATT 3aBepwmnucb, CLUA npuHSAM Mepy, OrpaHMuYMBalOLLYH TOPros/. dTa Mepa npeactasfsna cob60i IKCMOPTHbIN
JNIVLEH3MOHHBIA KOHTPO/b U 3aTparmeana nHtepeckl Yexocnosakun. CLUA onpasabiBasin AaHHYHO Mepy TeM, YTO TOBapbl, KOTOpble
no CBOei nNpupoAe MOryT MCMO/b30BaThCA B LENSX pa3BUTUA BOEHHOrO NoTeHuuana, nognagatoT nog ucknodenve cr. XXI FATT
(cm. Summary Record of the Twentieth Meeting, 14 June 1949, GATT/CP.3/SR20, Contracting Parties: Third Session, 2 June 1949.
P. 3-4). NMo3xe B 1975 rogy LWeeumns ucnonb3osana crarbio XXI FATT ana onpasgaHvs BBeAEHUS /106a/1bHON MMMOPTHOW KBOTbI
Ha 00yBb coobpaxeHusiMu 6e3onacHocTu (Sweden — Import Restrictions on Certain Footwear, 17 November 1975, L/4250. P. 3).
Yxe nocne co3gaHua BTO B 2014 rogy Ervnet, ccblnascb Ha coo6paxeHns 6e30nacHOCTH, 3anpeTnsl UMMNOPT [ABYXKONECHbIX U
TPEXKOSIECHbIX MOTOLMK/I0B, 060CHOBBIBaS 3anpeT TeM, YTO UX Masiblii pa3Mep Cnoco6CTBYET coBepLUeHnto npectynnexuii (Egypt
imposes one-year imports ban on motorcycles, tuk-tuks' // Ahram Online. 12 February 2014. URL:
http://english.ahram.org.eg/NewsContent/3/12/94095/Business/Economy/Egypt-imposes-oneyear-imports-ban-on-motorcycles,-.as
pXx (gara o6pawenmns: 10.09.2023). O 6o0nee paHHMX MOMNbITKAX MNPUMEHWUTHL UCK/IYEHME MO COOGpakeHWsM 6e3onacHoCTU B
nepuvog MATT n po ob6pasoBaHuss BTO 6onee noppo6Ho cMm. MeTpeHko A. B. Vicrosib308aHue UCK/IHOYEHUU M0 COOBpaXeHUsIM
HayuoHa/ibHoU 6e3onacHoCmMu Kak ap2ymeHma 8 mopaosbix criopax 8 FATT u BTO // Toproas nonutuka. 2019. Ne2/18. C. 9-24;
Boklan D., Bahri A. The First WTO's Ruling on National Security Exception: Balancing Interests or Opening Pandora's Box? /|
World Trade Review. Vol. 19. 2020. No. 1. P. 123-136.

8 Panel Report, Russian Federation — Measures Concerning Traffic in Transit. WT/DS512/R. Adopted on 26 April 2019.

4 Panel Report, Saudi Arabia — Measures concerning the Protection of Intellectual Property Rights. WT/DS567/R. Circulated
16 June 2020.

5 Panel Report, United States — Certain Measures on Steel and Aluminium Products (China). WT/DS544/R. Circulated 9 December
2022. 87.104-7.128; Panel Report, United States — Certain Measures on Steel and Aluminium Products (Norway). WT/DS552/R.
Circulated 9 December 2022 §7.92-7.116; Panel Report, United States — Certain Measures on Steel and Aluminium Products
(Switzerland). WT/DS556/R. Circulated 9 December 2022. §7.122-7.146; Panel Report, United States — Certain Measures on
Steel and Aluminium Products (Turkey). WT/DS564/R. Circulated 9 December 2022 §7.119-7.143.

6 B oTeyecTBEHHOI MTepaType Takke BCTpevaeTcs TEPMUH «cebenoacyaHblii». Cm: MeTpeHko A.B. Ykas. cou.

7 Lindsay P. The Ambiguity of GATT Article XXI: Subtle Success or Rampant Failure? // Duke Law Journal. Vol. 52. 2003. P. 1282.
Mitchell A. Sanctions and the World Trade Organization I/ Research Handbook on UN Sanctions and International Law / L. van den
Herik (ed). Edward Elgar, 2017. P. 293; Bhala R. National Security and International Trade Law: What the GATT Says, and What
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CLWA nosicHAIT, 4TO Cnop, B KOTOPOM OTBETYMK CCbUIAeTCA Ha WCK/IHYeHWe Mo COOobpaKeHuaM
6e30nacHoOCTU, AB/IAETCA CaMOMOACYAHbIM, «MOCKO/IbKY OTCYTCTBYIOT MpaBOBble KpPUTEPWUU, HA OCHOBaHUU
KOTOPbIX MOXHO OnpeaennTb CyLeCTBEHHble WHTepecbl 6e3onacHocTM uneHa [BTO]». Takoil nogxof
OCHOBaH Ha TOJIKOBaHUWM (hpasbl «KOTOpble OH CYMTAET HeOobXoAVMMbIMW ANA 3aliMTbl CBOMX MHTEpPEcOoB
6esonacHocTu». o MHeHuto CLUA, 3T cnoBa ykasblBalOT Ha CYObLEKTUBHbIA XapakTep TONKyemoro
nonoxexus. rNosuyma CLUA 3akioyaeTca B TOM, 4YTO TONbKO 4ieH BTO npase onpefenvntb «CBOU
CYLLIECTBEHHbIE HTEPECH! HALIMOHAIbHON 6€30MacHOCTU»S,

BmecTe ¢ Tem, kak cnpasefiMBo ykasbieatoT 1. BaH geH bow n C. Aknodyype, Takoe npaso He 4O/MKHO
NPVMBOAMTL K HapyWeHW npaB f[pyrnx uneHoB BTO u cnyXuTb MHCTPYMEHTOM 3710ynoTpebrieHns
co6CTBEHHbIMK NpaBamu®. Tak, B COOTBETCTBMM CO cTaTbeil 3.10 [loroBOPEHHOCTU O paspeLleHnn CropoB
BTO

npouefypa paspelleHuss CMnopoB He [o/MKHAa OblTb Hanmpae/eHa WM paccMaTpuBaTbCsi  Kak
KOH(DPOHTALMOHHbIE [EiCTBMS, W B C/lydyae BO3HWKHOBEHWSI crnopa, Bce u4neHbl BTO  [AOMKHbI
do6pocosecmHO NPUHMMATL yYacTue B Takoil npoleaype ¢ Lesblo paspelieHns cnopa®.

AnennaunoHHbIi opraH BTO cneuuwanbHO ykasan Ha To, YTO NpuHUMN [06pOCOBECTHOCTM ABASETCA
06LMM NPMHUMNOM MpaBa U 06LUM NPUHLMNOM MEXAYHapOoAHOro npasa, KOHTPOMPYIOWUM peasin3aLuio
rocygapcteamMu CBOMX NpaB. [laHHbll NpuHUMN 3anpelwaeT 3/0ynoTpebrneHne npaBaMu rocygapcrsa.
Mopo6Hoe 3n0ynoTpebneHe caMo no cebe ABMSeTCs NpaBoHapyllieHnem™. Takum o6pasom, Tpe6oBaHue o
[06POCOBECTHOCTW B ONpeAesieHHOM CTENEHN OOBLEKTMBHO M OTKPbIBAET BO3MOXHOCTb TPETEMCKOW rpynne
ncnonb3oBaTb OOBLEKTMBHLIM NOAXOA A7151 TO/IKOBAHWSI MCKAOYEHUST MO COOGPaXEeHUSM HaLMOHasIbHOW
6e3onacHocTn?,

B uensx noucka 6GanaHca A5 TOMKOBAHWS WCK/HOYEHMA MO COOOPaKEHUSAM  HALVOHa/TbHOM
6e30nacHOCTM TpeTelickas rpynna B cnope Poccusi — TpaH3um 1cnosib30Basia KOMOMHUPOBaHHbIA NOAXOA.

CHavyana TpeTeiickas rpynna onpegenuna Hamuve y Hee OpUCOMKLMM Ha pacCMOTpeHue cropa, B
KOTOPOM OTBETYMK OMpaBAblBa/T MPUMEHEHME MeEpbl UCK/OYEHWEM MO0 COOBPaXEHMSM HaLMOHaIbHOW
6e3onacHocTu. [anee oHa onpegenuna, Cob6MOAEHbI I OTBETYMKOM TpeboBaHUS BBOAHON 4YacTu cTaTbk
XXI(b) FTATT, npeaycMaTpuBaloLLEi MCKIOUEHNE MO COOGPaKEHUSIM HaUMoHanbHOW GesonacHocTu®. [ns
onpefeneHust Ha/Mums  IOPUCAMKUMKN TpeTelickas rpynna ulyynna, SBASETCA /M UCKIKYeHMe Mo
COOOpaXeHMAM HaLMOHasIbHOM 6e30nacHOCTM CaMONoACYAHbIM W, Kak creacteue, obnagaer N oHa
lopucaukuueli ratione materiae ansi paspelueHns cnopa'®. OTBeuasn Ha JaHHbIi BONpoc, TpeTelickas rpynna
B cnope Poccusi — TpaH3um npuwna K BbiBoAy, YTO 00bluHOe 3HauveHue ctatbyn XXI(b)(iii)) B ee KOHTEKCTe 1
B cBeTe o6bekTta u uenn FATT 1994 n Cornawenus BTO B uenom ykasbiBaeT Ha TO, YTO MpULATOYHOE
Npeg/ioKeHNE «KOTOpPblE OH cuUMTaeT» BBOAHON 4YacTtu ctatbn XXI(b) He onpegpenser ob6cToATENbLCTBA,
Ha3BaHHble B naparpadpe (iii). [Janee TpeTelickas rpynna ykasasia Ha OOLEKTUBHBIA XapakTep Takux
06cToATENLCTB. 10 MHEHUIO TPETenckoil rpynnbl, Ans TOro 4TO6bl AesHWe nognagano nog AeicTeue
NCK/TIOYEHMSA MO COOBPaKEHMAM HalMoHasIbHOM 6e30MacHOCTU, OHO [AO/HKHO O6LEKTVBHO COOTBETCTBOBATb
KpuTepusim naparpado., Bkouas naparpad (b)(iii) ctatbu XXI FATT?,

TpeTeiickan rpynna B cnope Poccusi — TpaH3um Bblgenwnaa fsa OCHOBHbIX KpUTepus Oas faHHOro
naparpadga. lepBbIM CTan XPOHOMOTMYECKUA KpuTepuii. TpeTeickas rpynna ykasana Ha To, 4To

the United States Does [/ University of Pennsylvania Journal of International Economic Law. Vol. 19. 1998. No. 2. P. 268; Schill S.,
Briese R. “If the State Consider”: Self-Judging Clauses in International Dispute Settlement. 13 Max Planck Yearbook of United
Nations Law. 2009. P. 110; MeTpeHko A. B. SkoHoMu4Yeckue caHKyuu u ux ocrapusaHue 8 BTO 8 KOHmMeKcme UCK/oYeHUl o
coobpaxeHusiM HayuoHa/ibHol 6e3onacHocmu (cm. XXI: (b)(iii) FATT) /| MexpyHapogHoe npasocyaue. 2016. Ne2 (18). C. 69-86;
MeTtpeHko A.B. Mcrionib308aHue uck/itodeHUl Mo COObpaXeHUsIM HayUoHa/IbHOU 6e30nacHoCmu Kak apeyMeHma 8 mop208biX
criopax 8 FATT u BTO /I ToproBas nonutuka. 2019. Ne2/18. C. 9-24. Cwm. Takke: Panel Report, Russian Federation —Traffic in
Transit. Op. cit. §7.102—7.104.

8 Cwm. 6onee nogpo6Ho: Panel Report, Russian Federation —Traffic in Transit. Op. cit. §7.52.

o Cwm. 6onee nogpo6Ho: van den Bossche P., Akpofure S. The Use and Abuse of the National Security Exception under Article
XXI(b)(iii) of the GATT 1994. WTI Working Paper No. 03/2020.

10 NloroBopeHHOCTb O MpaBuiax W npoueaypax, Pperynvpylowyx paspelleHne cnopos. MpunoxeHue 2 K MappakeLlickomy
CornalleHmnio 0 co3gaHnm BecemmpHoli ToproBoit opraHusauum ot 15 anpenst 1994 roga.

1 Appellate Body Report, United States — Import Prohibition of Certain Shrimp and Shrimp Products (Recourse to Article 21.5 of the

DSU). WT/DS58/AB/RW. Adopted on 21 November 2001. §158.

Boknax [., Mypawko E. CaHkyuu 8 0mHOWeHUU yc/ly2 U HayuOHa/lbHasi 6esonacHocms. onpasdaHue usu 3/70ynompebaeHue? I/

MexpayHapogHoe npasocyauve. 2022. Ne 3 (43). C. 12.

13 TMoppo6Hee 06 aTom: Boklan D., Bahri A. Op.cit.

4 Panel Report, Russian Federation — Traffic in Transit. Op. cit. 87.57, 7.58, 7.66.

5 Ibid. §7.82.
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ocnapvBaemMasi Mepa [O/MKHa ObiTb NPUHATA «BO BpeMs (@Hr/1.: during) BOVHbI WKW UHOIN Ype3BbluainHoi
cUTyauum B MeXAyHapoAHbIX OTHOLLEHMSX», MHbIMW C/I0BaMUW, AO/HKHA NPUCYTCTBOBATb XPOHO/OrMyeckas
CBA3b MexXAy Mepoil M cobblTeM BOIHbI WM WHOI Ypes3BblYaiiHOl CuUTyaumMein B MeXAyHapOoAHbIX
oTHOLWeHMsX™, Mpu 3TOM ycTaHOB/IeHME (haKTa Ha/IMUMS XPOHOIOMMYECKOW CBSI3W, MO MHEHWIO TPETecKoi
rpynnbl, HOCUT 06BLEKTUBHBI XapakTep®’.

BTopbiM KpuTEpPMEM, BblAENEHHbIM TPETENCKON TPYNMnoi, CTasl XapakTep «4Ype3BblYaiHOW cuTyaumun
B MEXAyHapOoAHbIX OTHOLLEHUSIX», O KOTOPOM peyb MNoiaer ganee.

Kpome TOro, tperteiickas rpynna ykasasa, 4TO npefgoctasfieHne yneHy BTO egnHonnuyHoro npasa
TO/IKOBAHUS UCK/KOYEHNS MO COOBPaKEHUSM HAUMOHAUTbHO 6€30MacHOCTU CEPLE3HO MOAOPBET HAAEXHOCTb
M npeackasyeMocTb MHOTOCTOPOHHEN ToproBoli cuctembl'®. OCHOBbIBasicb Ha YyKas3aHHbIX BbIBOJAX,
TpeTelickass rpynna YyCTaHOBW/IA CBOK HOPUCAUKLUIO B OTHOLIEHUM MNPUMEHEHUS WCK/IKYEHUs Mo
coobpaxeHusiM  6e3onacHOCTW, 3a4elicTBOBaB OOBLEKTVMBHbIA MOAXOA K  TO/MIKOBAHWKO  MOHATUA
«y4pes3BblyaliHas cUTyauus B MEXAYHAPOAHbIX OTHOLIEHUSIX»,

Cnepylowum BONPOCOM A1 TPETEWCKOW Tpynnbl CTas BOMPOC O BbiGOpe Mnogxofa K TOSIKOBaHWUIO
BBogHON 4actm nyHkta (b) cTtatbm XXI TATT. B 3TOoM cnydae TpeTeickas rpynna ucnonb3osana
CYObEeKTUBHbIA NoaxoA U pelunna, 4Yto pasbl «KOTOPble OH CYMTAET HEOOXOAMMbLIMU» U «CYLLECTBEHHbIE
MHTepechbl 6e30NacHOCTM rocyAapcTBa» CBsA3aHbl Apyr ¢ apyromM®. 310 o3Havaert, uTto uneH BTO o6nagaer
NpaBoM Ha onpegeneHne TOro, YTO BXOAMT B MOHSITUE €r0 «CYLECTBEHHbIX MHTEPECOB HaLMOHasIbHO
6e3onacHocT»?t, OfHaKko TpeTelickas rpynna ykasasa, YTo K TakMM MHTepecam OTHOCUTCS BbINOJIHEHWe
«Hanbonee CyLWECTBEHHbIX rOCYAAPCTBEHHbIX (OYHKLUMIA, B YACTHOCTM 3awjmuta TEPPUTOPUN W HaceneHus
rocygapctsa OT BHELIHWUX Yrpo3 1 obecrneyeHre 3akOHHOCTU U Ny6IMYHOro nopsigka» BO BHYTPEHHUX Aenax,
1 uneH BTO 065a3aH 406p0COBECTHO ONPeae/uTb Takne NHTepPechI®.

Takmm obpasom, TpeTeiickas rpynna B cnope Poccusi — TpaH3um 1UCcnonb3oBasia CyObeKTUBHbIN NOAX04,
451 TO/TIKOBaHMSA MOHATUS «CYLLECTBEHHbIE MHTepecbl 6e30MacHOCTU rocyfapcTBa». AHa/IOMMYHBIA NOAXOA,
OblN1 MCMOMb30BaH TPETEWCKOW rpynnoii u B cnope Caydosckasi Apasusi — [llpasa uHmMesiekmyasbHol
cobcmseHHocmMU W TpeTenckumu rpynnamm B cnopax CLUA — Hekomopbkie Mepbi 8 OMHOWEHUU mMoBapos U3
cmasnu u asitoMuHusi®,

B pesynetate Tperteiickue rpynnbl B AaHHbIX CNOpax WCMNOMb30Ba/iM KOMOMHUPOBaHHbLIA NOAXog K
TO/IKOBAHUIO MCK/THOYEHNS MO COOBpaXKEHMAM HaLMOHasIbHOM 6e30nacHOCTW. OHM NPUMEHW/IN CYObEKTUBHBIN
noaxof, K TONIKOBaHUIO TEPMMHA «CYLLECTBEHHbIE UHTEPECHI HaUMOHas/IbHO 6e30MacHOCTM» N 0OGbEKTUBHBIIA
NoaXo4 K TOSMIKOBaHWIO TEpMMHA «4pe3BblyaliHas cuTyauus B MeXAyHapoaHbIX OTHOLUeHUusix». Mpu aTom
TpeTelickasa rpynna B cnope Poccusi — TpaH3um nNpvMeHWnIa Y3kuiAi nogxod K TOMKOBaHWI TepMuHa
«4ypesBblyaiHas CcuUTyauuss B MEXAYHApPOAHbIX OTHOLUEHWAX», OO03HAYMB KOHKPETHbI nepeyeHb
06BLEKTVBHbIX KPUTEPUEB, KOTOPbIM A0/HKHA COOTBETCTBOBATh «Ype3BblyaiiHasa cUTyaums B MEXAYHaPOAHbIX
OTHOLWIEHUSIX». Kak yKasblBa/sloCb paHee, B AaHHOM Crope TpeTeickas rpynna Bblgenusna fABa OCHOBHbIX
KpUTEpUS OMpefeneHns «4pesBbl4aHON CcuTyauun B MEXAYHapPOLHbIX OTHOLUEHMAX»: XPOHOMNOrMYECKMit
KPUTEPUIA N XapakTep «4pes3BblHaliHON CUTyauuMm B MEXAyHapoAHbIX OTHOLIEHUsX». TpeTelickas rpynna
npuwaa K BbIBOAY O TOM, YTO 4Ype3BblYaiiHas cUTyauust B MeXAYHapOAHbIX OTHOLUEHUSIX BK/IHOYAET BCE
BOEHHbIE MHTEPECHI M UHTEPECHI, CBA3aHHblE C 060POHOCNOCOBHOCTLIO, a Takke obecneyeHnem ny6aNYHOro
nopsgka®t. [pu 3TOM OHa McKIUWIa U3 cdhepbl  «UpPe3BblYaliHO CUTyaUun B MeXAyHapoaHbIX
OTHOLUEHMWSIX» MOJIMTUYECKME W 3IKOHOMUYECKME WHTepechl”®. [aHHblli noaxof TpeTelickas rpynna

% Ibid. 8§7.70.

7 Ibid. The phrase “taken in time of” in subparagraph (iii) describes the connection between the action and the events of war or other
emergency in international relations in that subparagraph. The Panel understands this phrase to require that the action be taken
during the war or other emergency in international relations. This chronological concurrence is also an objective fact, amenable
to objective determination (BbligeneHo Hamu. — 4. 6., E. M.).

¥ Ibid. 87.79.
1 Ibid. §7.83.
2 |bid. §7.128.
. Ibid. §7.98.

2 |bid. §7.130, §7.138.

3 Saudi Arabia — Measures concerning the Protection of Intellectual Property Rights. Op. cit. §7.241-7.255. Panel Report, United
States — Certain Measures on Steel and Aluminium Products (China). WT/DS544/R. Circulated 9 December 2022 §7.104—7.128;
Panel Report, United States — Certain Measures on Steel and Aluminium Products (Norway). WT/DS552/R. Circulated 9
December 2022 §7.92-7.116; Panel Report, United States — Certain Measures on Steel and Aluminium Products (Switzerland).
WT/DS556/R. Circulated 9 December 2022. §7.122-7.146; Panel Report, United States — Certain Measures on Steel and
Aluminium Products (Turkey). WT/DS564/R. Circulated 9 December 2022. §7.119-7.143.

24 Ibid. 87.74.

% Ibid. §7.75.

114



060CHOBaIa KOHMEKCMOM WCK/IHYEHUSI MO COOBpaxeHnsaM 6e30nacHOCTK, ykasas Ha TO, YTO BCe BOMPOCHI,
3aTpoHyTble B naparpadax ctarbn XXI(b), cBA3aHbl ¢ MHTepecaMn 060POHbI, BOEHHbIMW MHTEpecaMn Uam
MHTEepecamn ny6nvMyHoro nopsiaka®. Mo MHeHUo TpeTeiickoli Tpynnbl, caMo cogepxaHue naparpados
ctatbn XXI(b) 1 oTcbinKa K BOHE HEMOCPeACTBEHHO B naparpadye (iii) npeacTaBnsAlT co60i KOHMeKem, B
KOTOpoM Heobxoammo TonkoBaTb ctaTbio XXI(b)(ii), U 3TOT KOHMeEKcM VCKOHaEeT M3 oXBaTa AaHHOW CTaTby
NOMINTUYECKNE N IKOHOMUYECKME NHTEPECHI YneHoB BTO? .

Mpn 3TOM BaXHO OTMETUTb, YTO TPeTelckasd rpynna cneuuasibHO yKasana Ha To, YTO upesBblyaiiHas
cUTyauusi B MeXAyHapoAHbIX OTHOLUEHWSIX [O/KHA «3aTparyBartb rocyAapCTBO», KOTOPOE CCblIaeTcsl Ha
NCK/IOUEHME MO COOBPaXEeHUsIM HauuMoHabHO 6e3onacHocTv®®, [abbl onpeaenvTb, 3atparnBaet s
ypesBblyaiiHasa cuUTyauusi B MeXAyHapoAHbIX OTHOLLUEHWAX KOHKpPETHOe rocyfapcTBO, TpeTeickas rpynna
onupasacb Ha Takve KpuTepuu, Kak yyacTue rocygapctsa B UpesBblyaliHOW cuTyauun 1 BAMSIHUE CUTyauuu
Ha 6e30MacHOCTb Ha rpaHuue Mexay AByMs rocygapcTBamu®. Mpu 3ToM TpeTeiickas rpynna npugana
HanGonbllee 3Ha4eHne ToOMy (DakTy, YTO CTOPOHbI Cropa MMELOT 06LLYI0 rpaHnLy*, 1 nogyepkHysa, UTo Yem
Jasiblle TrOCyfapCTBO HaxoAWTCA OT CUTyauuyn BOOPYXEHHOTO KOHM/IMKTa, TeM MeHee o4yeBugHa
Heob6Xxo4MMOCTb B 3aluTe CYLLECTBEHHbIX MHTEPECOB ero HauuoHanbHOW 6e3onacHoCTW. B Takom criyyae
uneH BTO pomkeH cneumanibHO 0603HAUNTL CBOV CYLLECTBEHHbIE MHTEPECHI HALMOHasIbHOI 6e3onacHocT®
M NPOLEMOHCTPUPOBaTb CBA3b Mepbl, OrpaHnuMBaloLleil TOpProeo, C TakuMy uHTepecamu. Hanunuue
NogoO6HOM CBSA3WM, MO MHEHWIO TPETENCKOW rpynmnbl, SABASETCA MUHMMasIbHbIM KpUTEpueM obs3aTtenbcTBa
JobpocoBecTHOCTU uneHa BTO, ccblnalwoWerocs Ha WCK/KYEHME MO COOOPaKEHUAM HaUMOHa/IbHOW
6e3onacHocTn®,

B cnope Caydosckas Apasusi — [lpasa uHmesiiekmyasabHol cO6CMBEHHOCMU B LE/IOM TpeTeiickas
rpynna ucnosb3oBasia TOT Xe NOoAXOA4 K TOSIKOBaHMIO MWCK/OYEHWS MO COOBPaXEHMSIM HalMOHasbHOW
6e30MacHOCTW, YTO 1 B cnope Poccusi — TpaH3um?®:, Mpn 3TOM A7 YCTaHOB/IEHUS| HAJTMUMST Ype3BblYaliHOl
CcUMTyauun B MEXAYHapOAHbIX OTHOLUEHMSX TpeTelickas rpynna npuHana BO BHUMaHWA (dakTbl MOMHOrO
paspbiBa AWNIOMATUYECKUX U KOHCY/IbCKUX OTHOLEHWA Mexay CaygoBckoii Apasueit v Katapom®,
06BUHEHNA CO CTOpOHbI CayaoBckoi Apasun B agpec Katapa B nogjepxke Teppopusma v akcTtpemmnsmMa u
Heo6x04MMOCTb 3alWMTUTL TEPPUTOPUID N HaceneHne CayfoBCKO ApaBun OT 3TUX YIpo3, a Takke MOJHbINA
3anpert co cTopoHbl CaygoBckoii ApaBum Ha Bbesg rpaxgaH Karapa Ha TeppuTtoputo CaynoBckoin Apasum
Kak 4acTb BceobbemntoLLei nonutukn CayaoBckoli ApaBun B oTHoweHnn Katapa®.

Takum 06pas3oMm, UCXOAA M3 aHasM3a TOSIKOBAHUS WUCK/IYEHMS MO COOOpaKeHUsM HalMOHabHOM
6e30nacHOCTH, OYEBMAHO, YTO 0be TpeTeickme rpynnbl NPUMEHWIN Y3KOe TOMIKOBaHWe ANs AaHHON HOpMbI
npasa BTO.

Mo MHeHVO 06enx TpeTeickux Trpynn, A4AsS OonpaB4aHUs Mepbl, OrpaHMYMBaloOLLEil TOProBso
NCK/TIOYEHMEM MO COOOPAKEHMSAM HauMoHaNbHOMW 6e30MacHOCTW, OTBETUMKY HEO6X0AMMO OOGbLEKTUBHO
JoKasaTtb Hanmume 4pesBbluyaiHON cutTyauuy B OBYCIMOPOHHUX OTHOLIEHUAX C WCTUOM. [n1a 3T0ro
TpeTelickMe rpynnbl NPUHUMaIN BO BHWMaHWE TONbKO BOEHHble UHMEPEChbl W WHTEPEeCbl, CBA3aHHble C
obecneyeHnem Ny6ANYHOIO NopsiAka, U UCKIUUAN U3 cdIepbl YPE3BbIYANHON CUTYaLUN B MEXAYHAPOAHbIX
OTHOLUEHUSIX NOMUTUYECKME U IKOHOMUYECKNE MHTEpeChl. Takke ykazaHMeM Ha ype3BblyaliHyio CUTyauuto B
OTHOLLUEHUSX MeXOy MCTLOM M OTBETUMKOM MOCNYXWUAW hakTbl HANNUNA Y HUX obwell epaHuybl, MoIHO20
paspbisa OurnjioMamuy4yeckux OmHoweHuld W Hannune Bceobbem/irowel MNoAUMUKU  OMBemyuKa,
Hanpas/IeHHOW Ha npefoTBpalleHne TakMX CepbesHbIX Yrpo3 CO CTOPOHblI MCTLUA, Kak TeppopusMm u
KCTPEMU3Me.

MpeacTaBneHHbI Bblle A0CTATOMHO CHaNaHCMPOBaHHBIA M NOTMYHLIA NOAX0A Obl CYLLECTBEHHO
M3MeHeH B Aioknaje TpeTeickoil rpynnbl no cnopy CLUA — Tpe6osaHusi Kk Mapkuposke®. B oTnvune ot
TpeTelickux rpynn B crnopax Poccusi — TpaH3um w Cayoosckass Apasusi — [lpasa uHmesiiekmyasbHol

% Ibid. 87.74

7 |bid. §7.74, 7.75

% |bid. §7.76, 7.111

2 |bid. §7.119

% Ibid. 8§7.137.

% Ibid. 8§7.135.

%2 Ibid. §7.138.

3 Panel Report, Saudi Arabia — Measures concerning the Protection of Intellectual Property Rights. Op. cit. 87.242—7.255.
34 Ibid. 87.258-7.259, 7.266.

% Ibid. §7.263, 7.284, 7.286.

% BoknaH ., Mypawko E. Yka3. cou.

87 Panel Report, United States — Origin Marking Requirement. WT/DS597/R. Circulated on 21 December 2022.
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cob6cmseHHocmu®®, TpeTeiickas rpynna B crnope CLUA — Tpe6osaHusi K MapKupoBKe NPUMEHUA LUMPOKNIA
Noaxon, K TO/IKOBaHWUIO UCK/TIOYEHNSA N0 COOBpaXKeHUAM 6e30MacHOCTH.

2. CopgepxaHue cnopa CLUA — TpebosaHUsi K MapKUpPOBKE

Cnop 6b1n1 HNMUMMpoBaH MoHKOHToM (KuTait) B okTs6pe 2020 roga. CTOUT OTMETUTb, YTO TOHKOHI 061agaeT
CTaTyCOM OTAE/IbHOW TaMOXEHHOIW TeppuTopun, B CU/Yy KOTOPOrO OH AENCTBYET Kak CaMOCTOSATENbHbIN U
NOsIHOMpPaBHbIA YneH BTO.

B cooTtsetrcTBUN C 3aKOHOM O NONUTUKE B OTHOLLIEHUU ToHKOHra 1992 roga KoHrpecc CLUA npepoctasun
[OHKOHTY OTNMYHBLIA OT KnTas pexvm B HeKoTopbix o06nactax (Bkawuvas TpeboBaHUSA K MapKupoBKe
NMPOUCXOXAEHNA TOBAPOB) MPU YCNOBUU, YTO TOHKOHI OCTAHEeTCA AOCTaTOYHO aBTOHOMHbLIM OT Kutas. B 2020
rogy Kutail npuHan 3akoH 0 3auimTe HauMOHasIbHON 6e3onacHOCTV MOHKOHra, COorfiacHo KOTopoMmy sitobas
OEeATeNbHOCTb, HarnpaB/ieHHas Ha noAafdepxky cyBepeHuTeTa [OHKOHra, kapaeTcs nvweHvem cBo6oAbl
CPOKOM OT Tpex NeT BMOTb [0 MOXWU3HEHHOro 3aknioueHnsi®. Mocne npuHATUS KuTaem gaHHoro 3akoHa
npe3ngeHT CLUA wusgan yka3 Ne 13936, B KOTOpOM onpegenus, 4Yto [OHKOHr 60/blle He sABAseTcs
[OCTaTOYHO aBTOHOMHBIM, U MPUOCTAHOBWA AelcTBMe AnddepeHLMpOoBaHHOIO pexuma. B cooTBeTcTBum C
N3MEHEeHHbIMW TpeboBaHMAMM 3akoHogaTenbcTBa CLUA ToBapbl, Npov3BeAeHHble B [OHKOHre, A0/HKHbI
UMETb MAapPKMPOBKY, YKasbiBaKLLYD Ha WX npoucxoxaeHue, — «KuTai» («TpeboBaHMe K MapKMpoBKe
MPONCXOXAEHUS»)?°, B 3TOli CBA3U FOHKOHT MHMLMMpoBan cnop B OPC BTO.

[OHKOHT 3aaBuWn, YTO TpeboBaHME K MapKMpoBKe npoucxoxaeHusi, BBegeHHoe CLUA, He cooTBeTCTByeT
ctatbe |:1 (Pexxvm Hanbonee 6naronpuaTcTByemoi Hauum) u ctatbe IX FATT (OTMETKM O MPOUCXOXAEHUN),
MOCKOJIbKY OHO MPUBOAMT K TOMY, YTO TOBapbl, Mpou3BefeHHble B TOHKOHre, AO/MKHbI MapKnpoBaTbCa Kak
npoussedeHHble B Kutae (gpyrom uneHe BTO) u, Takum obpasom, K 3TUM ToBapam MNpUMeEHSIeTCA MeHee
6naronpuATHLIA PEXWM, YeM K aHasIofMyHbIM TOBapaMm Apyrnx cTpaH. Kpome Toro, MOHKOHT BblABUHYN
npeteH3ny o HecooTBeTCcTBUM Mepbl CLUA oTtaenbHbiM  nonoxeHuam  CornawleHusa Mo npasuiam
NPOVCXOXAEHNSA TOBAPOB 1 CornatleHns No TEXHNYeckum 6apbepam B TOProBrie.

B oTtBeT Ha poBogbl [oHKoHra CLUA cocnasncb Ha UCK/IKYEHME MO COOBPaKEeHUsIM HaLMOHasIbHOA
6e3onacHocTh (ctatbst XXI TATT). Mo mHeHuto CLUA, ncknioveHne SBnsieTcsl «caMonoacyHbiM», B CBA3N C
4yeM TpeTelickasa rpynna fo/mkHa 6bl1a NpekpaTnTb pacCMOTPEHUE cnopa u coobwmute 06 atom OpraHy no
paspeleHnto cnopos BTO*. C TakuM NoAxo4oM He cornacusicst TOHKOHI, KOTOpbIA yTBEpXZas, 4To
TpeTelickass rpynna Jo/kHa MpuaepXmMBaTbCa TOrO e noAxofda K TOMKOBaHWIO WCKIKYEHMS Mo
CO06paXeHNAM Ge30MacHOCTW, KOTOpbIi 6bl1 NMpUMeHeH B criope Poccus — TpaH3um®*. AHa/IOrMUHYyHO
MO3ULMIO 3aHS/IN U TPETLU CTOPOHbLI: Bpasnnus, KaHaga, EC, Hopeerus u LWeeiiyapus,

3. BbiBOAbI TpeTelickoii rpynnbl B cnope CLUA — TpebosaHusi K MapKupoBsKe

TpeTeiickas rpynna pelunna HadyaTb aHau3 C UCKIYEHUS N0 coobpaxeHsM 6e30NacHOCTU, MOCKOSIbKY, Mo
MHeHuto CLUA, y TpeTeickoi rpynnbl OTCYTCTBYET HOPUCAMKLUA Ha PacCMOTPEHME Cropa, CBA3aHHOMo ¢
BOMpOCamMu HauMoHaslbHONM 6e3onacHocTw. TpeTelickasa rpynna He cornacunace ¢ CLUA 1 KoHcTaTMpoBana,
YTO LAHHOE UCK/IIYEHNE He AB/AETCH «CaMOMNOACYLAHbLIMY.

PaccmoTpeB 3asaBneHnsa v 3akoHogartensctBo CLUA, a Takke 3asaABieHnsa gpyrux uvneHos BTO wu
ny6nvMkaumm B CPeAcTBax MacCOBOW WHGopmauuv, TpeTeickas rpynna npuwisia K 3ak/IlvyeHnto: XoTs
CcOobbITMA B [OHKOHre M BbI3bIBAOT 03aO0YEHHOCTb MEXAYyHapO4HOro COO6LEeCTBa, OHW He [ocTuratoT
TpebyeMoro YypoBHSA Ansi TOro, 4TOObl KBa/MMUMpOBATb WX KakK Upe3BblYalHyld CUTyauulo B
MeXAyHapOoAHbIX OTHOLLEHWSIX B MOHUMaHuMK cTtaTbl XXI FTATT. B 3Toli cBS3M TpeTeiickas rpynna peluuna,
yTto Mepa CLUA He MOXET ObITb OnNpaBAaHa UCK/IYEHNEM B COOTBETCTBUM CO cTaTbeit XXI FATT.

TpeTelickas rpynna Takke npuwna K BbiBogy, 4To CLUA npegoctaBnsiT ToBapam, KOTOpbIe OHU
NOEHTUMPUUMPYIOT  KaKk  MNpPOU3BELEHHbIE, N3rOTOBJ/IEHHbIE, BblpallleHHble UM CYLEeCTBEHHO
npeobpas3oBaHHble B MOHKOHIe, PEeXWM, OT/IMYHbLIA OT TOro, KOTOPbLIA OHW NPEefOCTaB/IAT TOBapam,

% B cnopax CLUA — Hekomopble Mepbl 8 OMHOWEHUU MOBapo8 U3 CMa/lu U a/IIOMUHUS TPETENCKMe Tpynnbl HE OCYLLECTBSNN
TONKOBaHWE TepMUHA «4pe3BblyaiiHas CUTyauus B MEXAYHAPOAHbLIX OTHOLLEHUSIX».

% The Law of the People’s Republic of China on Safeguarding National Security in the Hong Kong Special Administrative Region
(translated  in English), https://www.elegislation.gov.hk/fwddoc/hk/a406/eng_translation_(a406)_en.pdf. (gata ob6paleHus:
10.09.2023).

4 Panel Report, United States — Origin Marking Requirement. Op. cit. §2.1.

“ Ibid. 83.2, 7.17.

42 Ibid, §7.19.

S Ibid.
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naeHTudmumpyemMbiM (Ha OCHOBE TeX e NpaBu/ MPOVCXOXAEHWS) Kak NPOU3BEeAEHHbIE, U3rOTOB/IEHHbIE,
BblpallleHHble UM CyLeCcTBEHHO Npeobpa3oBaHHble B Nt060IM TpeTbel cTpaHe unn uneHe BTO. TpeTelickas
rpynna Takke oTMeTUna, Y4To TpeboBaHNe MapKMpPOBKM MPOUCXOXKAEHUS USMEHSIET YCNOBUS KOHKYPEHLUN B
yuwiep6 ToBapam M3 MOHKOHra M mpuliia K BbiIBOAY O TOM, YTO TpeboBaHME K MapKUPOBKE MPOMCXOXAEHUS
npegocTaenser ToBapam W3 [OHKOHra MeHee 61aronpuUATHLIA pexuM, Yem TOT, YTO NpefocTaB/seTcs
aHanorMyHbLIM ToBapam /6o TpeTbeii cTpaHbl. CregoBaTtenibHO, 3TO TpeboBaHNE HE COOTBETCTBYET CTaTbe
IX:1 TATT. B uensax npoueccyasnbHOin 3KoHOMUK (aHrA.: judicial economy) TpeTeiickas rpynna pewusia He
paccmatpmBaTb OCTaslbHble aprymMeHTbl FOHKOHra.

HecmoTtpss Ha 710, uto CLUA npourpanu AaHHblii CNOp Kak MO CyWecTBY 3asiBMEeHHbIX [OHKOHrom
TpeboBaHWii, Tak M B 4YacTM BO3MOXHOIO OMNpaBgaHWs OCMapuBaeMO Mepbl WCK/IIOYEHMEM MO
coobpaxeHussiM 6e30nacHOCTW, TOMKOBaHWe, KOTOpoe TpeTelickas rpynna WCnosb3oBasia B OTHOLLEHWU
[aHHOro UCK/IIYeHWs, Ha Hall B34, BeCbMa CropHO.

4. TonkoBaHne TpeTeicKoii rpynnoi B crnope CLUA — TpeboBaHUsl K MapKUPOBKE WUCKOYEHUS
No CooBpaKeHMsiM 6e30NacHOCTH

B cnope CLUA — TpebosBaHusi K MapKupoBKe TPEeTelickas rpynna Hayasia TOMKOBaHWE MWCK/IHYEHUS NO
coobpaxeHusiMm 6e3onacHocTU, npegycMmoTpeHHoro ctatbein XXI(b)(ii) FATT, ¢ aHanmM3a rpammaTuyeckoi
CTPYKTYpbl. TpeTeilickas rpynna OTBeYasla Ha BOMNPOC O TOM, OTHOCATCA N C/0Ba U3 BBOAHOW 4acTu
naparpadpa (b) ctatbn XXI FATT «KOTOpble OH CUMTAET» C rpaMmaTMyYeckoin TOUKN 3PEHUss He TOSbKO K
BBOAHOW 4YacTu, HO 1 K naparpady (iii), B KOTOPOM «4pe3BblualiHas cuTyalms» ykasaHa kak 06CTOATEeNbCTBO,
NO3BOMAKOLLEE NPUMEHATL MEPbI, OFPaHNYMBaloLLEe TOProB/Ito.

TpeTeiickass rpynna OTMETW/IA, YTO ONpefenuTenibHoe NPUAATOYHOE Mpea/ioKeHne «KOTOpble OH
CUNTaET» OTHOCUTCS TOMbKO K TEM C/I0BaM, KOTOpblE COAEPXaTcs BO BBOAHOM YacTu, 1 CBA3aHO CO C/l0BaMu
«CYLLECTBEHHbIE MHTEpechl 6e3onacHoOCTM»*. C rpaMmaTiieckoil TOUKM 3pEHUs, MO MHEHWI0 TPEeTecKoi
rpynnbl, Mexay BBOAHOW uYacTbto ¥ naparpachamMm vmeeTcss paspbie®®. [lanee Tpeteiickas rpynna
npoaHanu3vpoBasia W COMOCTaBWAa ayTeHTUYHble TeKCTbl pacCcMaTpuBaeMoro MWCK/YeHWs Mo
coobpaxeHusiM 6e30MacHOCTM Ha aHrNIACKOM, MCMAaHCKOM 1 hpaHLy3CKOM S3blkax W NpuLia K BbIBOAY O
TOM, YTO HET OCHOBAaHW A/19 UHOTO TOJIKOBaHWSA TEKCTOB Ha MCNAHCKOM U (DPaHLy3CKOM f3blkaX, YeM TO,
KoTopoe 6bI/10 AaHO B OTHOLLIEHUM TEKCTA HA aHT/IIACKOM s3biKe?®,

B pesynbrate TpeTteiickas rpynna, Tak Xe Kak WU B Cropax, pacCMOTPEHHbIX paHee, yCTaHOBWNa, 4To
NosI0KEHNE He $BMSETCA MOMHOCTbI0 camonoAacydHbiM (aHrn: self-judging) v noonexuT TOMIKOBaHUIO Y
NPUMEHEHNI0 TPeTecKol rpynmnoin?’.

[anee TpeTeiickan rpynna nepewusia K aHannsy TepMmnHa «4pesBblyaiiHas cutyauusi B MeXayHapoaHbIX
OTHOLLEHUSIX», B pe3yfbTate KOTOpPOoro Obln cAenaHbl BbiBOAbI, CYLLECTBEHHO OT/IMYAKLWMECS OT BbIBOAOB
TpeTencknx rpynn B cnopax Poccuss — TpaH3um w Caydosckasi Apasusi — [lpasa uHmesnekmyasibHol
cobcmseHHocmu.

TpeTelickan rpynna, 0Toinasa oT cbanaHCpOBaHHOMO NOAX0AA, NPYMEHEHHOTO B ABYX yKa3aHHbIX criopax,
oTMeTuna, onupascb Ha OKCCOPACKMIA CroBapb aHMUIACKOTO 53blka, YTO MEXAyHapoAHble OTHOLUEHUS
0XBaTbIBAOT pas/inyHble chepbl, B TOM YKCae Mo/lumuyeckue, SKOHOMUYecKUe, coyuasibHble U Ky/1bmypHbIe
obmeHbl (KypcuB Haw. — /[. 5., E. M.)*. Takoe TO/IKOBaHWE «MEX/IyHapoAHbIX OTHOLUEeHWI» sBnseTcs
paclwmpuTenibHbIM U NPOTUBOPEUNT NOAXOLAM, UCMOMb30BaHHLIM TpETencKUMY rpynnamu B cnopax Poccusi
— TpaH3um n Caydosckas Apasusi — [llpasa uHmesisiekmyasibHol cobcmseHHocmu, rae 6bin NCnonb30BaH
V3K MOOX0A4, B COOTBETCTBMM C KOTOPbIM Ype3BblyaliHasA CuUTyauust B MeXAYHapOAHbIX OTHOLUEHUSIX
BK/TIOYAET BCE BOEHHbIE WHTEPECbI W WHTEPECHI, CBA3aHHble C O0OOPOHOCMOCOGHOCTLIO, a Takke C
obecneveHnem ny6/IMyHoro nopsaka’s.

Bonee Toro, B cnope CLUA — TpebosaHusi K MapKuposKe TPeTeiickas rpynna nowa ewe gasiblie K
yKasasia Ha TO, YTO B TO/IKYEMOM MNOJSIOKEHUN MNOA «MEeXAYHApPOAHbIMU OTHOLUEHUAMU» MOHMMAtOTCH He
TO/MIbKO [IBYCTOPOHHME OTHOLLEHWUSI MEXAY [ABYMSI CMOpsilMMK rocyaapcTBamn®™®. Takoil noaxof Takke He

4 Ibid. §7.51.

“  Ibid. §7.53, 7.57.
4 Ibid. §7.87.

47 Ibid. §7.185.

‘8 Ibid. §7.280.

4 Panel Report, Russian Federation — Traffic in Transit. Op. cit. §7.74; Panel Report, Saudi Arabia — Measures concerning the
Protection of Intellectual Property Rights. Op. cit. §7.75.
%0 Panel Report, United States — Origin Marking Requirement. Op. cit. §7.280.
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COOTBETCTBYET NOAX0AaM, MCMOMb30BaHHbIM TPETENCKMMM rpynnamMy B npeaplaylimx cnopax. OH, Ha Haw
B3rN54, OH He 060CHOBAH KakMMU-NNM60 dhakTamu, CyLecTBOBaBLUMMU UMEHHO B aene CLUA — TpebosaHue
K Mapkuposke (aHrn.. case by case approach). bonee Toro, AaHHbIi NOAXOA BIEYET CEPbE3HbIE PUCKM
3710ynoTpebneHns NCKIYEHNEM N0 COOBPaXEHUSAM 6e30MacHOCTU, NMOCKO/bKY OH NO3BO/SET rocyAapcTsy,
HenocpeacTBEHHO HE BOB/IEUEHHOMY B «4pe3BblyaliHylo CUTYaLM0 B MEXAYHAPOLHbLIX OTHOLLUEHUSAX>, SINLLb
yKasaB Ha CBOK 03ab04YEHHOCTb, NPUMEHUTb Jlo6ble Mepbl, NPoTMBOpeYallmMe 06s3arefnlbCTBaM TaKoro
rocypgapctea no ATT, FATC nnu TPUIC.

EAVHCTBEHHBIM «OrpaHUyYeHneM» TOSIKOBaHUS TepMUHa «4pe3BblyaliHas CUTyauus B MeXAyHapOoAHbIX
OTHOLLEHUSIX», MO MHEHWIO TPETENCKOW TPynMbl, BbICTYNAET HEMOCPEACTBEHHAs CBA3b MEXAY YPE3BblHaiHOM
cuTyaumei 1 JaHHbIMU MeXAYHAPOAHbIMU OTHOLLEHUAMU®. KpuTepum, KOTOPbIM [0/KHA COOTBETCTBOBATL
Takasl CBsi3b, TPeTeickas rpynna He onpegenuna.

[anee Tpeteiickaa rpynna ykasana Ha TO, YTO MOA «4YpPe3BblyYaliHOW cuUTyauuei» OHa NOHMMaeT
npefenbHO CepbesHyl CUTyauuio, TO eCTb Takoe COCTOSIHME OTHOLUEHWI, KOTOpoe npeacTaBnsieT cobol
paspblB WA G/IM3KOE K paspbiBy COCTOsIHME®?, TpeTelickas rpynna nosiCHWMNAa, 4YTO BOWHA MOXET
HEenocpeaCTBEHHO BNUATbL Ha OTHOLLEHWSA MeXAy CNopswuMM CTOPOHaMK, OAHAKO OHa MOXET OKasblBaTb U
6onee LWMPOKOE BAWSHUE Ha MeXAyHapoAHble OTHOWeHusA. TpeTeickasd rpynna nogyepkHyna, 4To
ypesBblyaiHas cuTyaums MOXET BO3HWKHYTb He Ha TeppuTopum uneHa BTO, KoTopblii onpaBAblBaeT
HapyLleHne 0653aTeNbCTB MUCK/THYEHNEM MO COOOPaXEeHNsIM 6e30MacHOCT, U He B pamMKax ABYCTOPOHHUX
OTHOLLEHWUA MexXAy CnopswyMy CTOpoHamu. BoliHa mexay oByms nam 6onee uneHamm BTO, no MHeHW0
TPETENCKOM TPynmbl, MOXET ObiTb KBa/M(PMLUMPOBaHa Kak «4pe3BbluaiiHas cuTyauust B MeXAyHapoAHbIX
OTHOLWIEHMSIX» U Anst Apyrux cTpan®. MokasaTenbHo, 4YTo TpeTelickas rpynna Ansi 060CHOBaHUsSI Takoro
LLUMPOKOTO TOJIKOBaHUA cocnasack Ha nosvunio CLUA, BbipaxkeHHyo 24 niona 1947 roga B Xo4e Neperosopos
Nno OBCYXAEHUIO TEKCTA UCK/IOYEHMA MO coobpaxeHmam 6e3onacHocTu FATT. Mpeactasutens CLUA 3aa8un
Torga cregyiollee:

Mop YpesBblYaiHON cUTyauuein B MexayHapoaHbIX OTHOLIEHUSIX Mbl MMEEM B BuUAy CUTyauuto, koTopas
cywecTtBoBasia A0 KoHua 1941 roga, TO ecTb [0 Halero y4yacTusi B BoliHe. BoiiHa wna B EBpone yxe aBa
roga u no mepe NPUGAMKEHNS BPEMEHN HaLlero yvyactusi, HaM HeobxoauMo 6bIfio B LeNsiX COBGCTBEHHOIA
3alnTbl NpeAnpuHATL Mepbl, 3arpelleHHble YcTaBoM. Hall 3kcnopT v umnopT 6blan Nof XecTKUM
KOHTPO/IEM B CBSA3M C TEM, YTO LLI/IA BOHA®,

AHanunsnpya ykasaHHoe 3asaBneHue npepcrtasutena CLUA B kayecTBe [AOMNOMHUTENLHOrO Cpeactsa
TO/IKOBaHUSA, NPeayCcMOTPEHHOro CT. 32 BeHCKOW KOHBEHUMM O npase MexAyHapoaHbIX A0roBopos 1969
roga®®, TpeTelickaa rpynna yctaHoBWna, YTo weawas B EBpone BoiiHa, B KoTopoli CLUA Ha TOT MOMEHT He
NpUHMMaNM yyacTtvne, NpeacTaBaseT co60l Ype3BblyaiHy0 CUTyaUMI0 B MEXAYHapOAHbIX OTHOLUEHNAX AJ15
ueneit ctatbn XXI(b)(iii) FATT®®. Mpu aTom TpeTelickaa rpynna akTuyeckn NpourHopupoBana Hanauuve B
3aasneHnn npegctasutena CLUA ykasaHua Ha 1o, yto CLUA nnaHupoBasin HenocpeacTBeHHOEe yyacTue B
BOWHE M YTO peyb Lia 0 Mepax, HeobxoAMMbIX A/18 NOATOTOBKM Takoro yvyactus. bonee Toro, Tpeteickas
rpynna crneuynasibHO MNOAYEpPKHyna, UTO OHa «BO34EPXMBAETCA OT TOro, 4YTOOblI paccMaTpuBatb
YypesBblYaiHy CUTyauutio B MeXAYHapOAHbIX OTHOLUEHUSX TOMbKO Kak HeNoCcpeACTBEHHO 3aTparnsatoLLyto
BOEHHbIE N OOOPOHHbIE MHTEPECHI», KakK 3TO Obl/I0 3asB/IEHO TPETENCKON rpynnoii B cnope Poccusi —
TpaH3um®’, TeM cambiM €lle pa3 yKkasaB Ha paclVpuUTesibHOe TOJIKOBaHME TEPMMHA «4Ype3BblyaiiHas
CUTyauusi B MexayHapoaHbIX OTHOLLEHUSAX.

TpeTelickas rpynna MCMonb3oBasla MNapafoKCa/lbHYld aHalorMilo  gns  060CHOBaHMSA  Takoro
pacLMpuTENbLHOTO TOMIKOBAHWUS,, CPaBHMB Ype3BblYaliHyl CUTYyauuilo B MEXAYHapOAHbIX OTHOLUEHUSIX
C «Cy6bEKTVBHbIMU MO  CYLUECTBY UYE/IOBEYECKMMM OLLYLLEHVSIMU»®, B  kauyecTBe npuvmepa Takux
«CYObEKTUBHBIX OLLYLLEHWI» TpeTelickasa rpynna ykasana cnegylollee: «Tak Xe Kak Mbl YyBCTBYeM TeNo
WM X004, CYLLECTBYIOT napameTpbl, yKasblBalolme Ha... paspblB OTHOLIEHWI MexAdy rocygapcrsamu...

L Ibid. §7.281.

52 Ibid. §7.290.

% Ibid. §7.297.

5 Minutes of the 24 and 30 July 1947 Negotiation Meetings, (Exhibit USA-30), p. 20. Panel Report, United States — Origin Marking
Requirement. WT/DS597/R. Circulated on 21 December 2022. Footnote 424.

%5 Panel Report, United States — Origin Marking Requirement. Op. cit. §7.164—7.175

% Ibid.
5" Ibid. §7.301.
% Ibid. §7.310.
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nofo6GHO TOMY, Kak TEPMOMETP M3MepsieT Temnepatypy»*°. Vcnonb3ys AaHHylo aHasorvio, TpeTelickas
rpynna gonyctunia npuvHUUNManbHyl0 ownbKy, NOCKO/IbKYy TEPMOMETP He W3MepsieT Cy6beKTUBHbIE
OLLYLLIeHNs1 YyBCTBa xosoga uiv Tenna. HanpoTue, TEPMOMETP NOKa3biBaeT 0ObLEKTMBHYIO TemnepaTypy B
BU/le KOHKPETHOro LMGPOBOro 3HayeHnsi. Takoe LMIPOBOE 3HAUEHNE HUKAK HE B/IMSIET HA «CyObEKTUBHbIE
yenoBeveckne OLWYLIeHNs Tenaa WAM Xonofda», MOCKOMbKY pasHble iAW OWyLLaT Tenso WaWM Xonopg
no-pasHomy. Ecnim Ham HeobxoaMMbl 06BEKTMBHbBIE AaHHblE O TeMMepaType, NPy KOTOpoi 3aMep3aeT BoAa,
Mbl PYKOBOACTBYEMCH UMPPOi — HOAb rpagycoB Llenbcusi. OpgHako 3Ta uudpa He onpeaensiet
«4yesioBeveckme CyObeKTMBHbIE OLyLeHMS». [19 0AHOro YesioBeKka Temrneparypa Hosb rpagycos Llenbcus
MOXET OblTb BMOSIHE KOMMDOPTHOW A8 MPOrysiku, a no Cy6GbekTVBHOMY OLLYLLEHMIO APYroro, HanpoTuB,
GyfeT BOCMPUHMMATLCS Kak C/IMWIKOM XonogHas. [daHHblA BblBOA TPETECKOW Tpynnbl YKasblBAeT Ha
JIOTMYECKYI0 OLUMOKY B aHa/IM3e MOHATUA «4Ype3BblyaliHasg cuTyauus B MeXayHapoaHbIX OTHOLLEHUSIX>.

3akntoyeHue

Mopxon, vcnosb3oBaHHbIA TPeTelckoi rpynnoli B cnope CLUA — TpebosaHue K MapKuposke, BbinagaeT u3
paHee BblpabOTaHHOM NPaKTUKM TOSIKOBAHUSI UCKHOYEHMS MO COOBPadKEeHNsIM 6Ee30MacHOCTU U MOXET eLle
6onblue ycyrybuTb CerofHsILUHUA KpU3MC CUCTEMbl paspelueHust cnopoB BTO, a Takke cnocobCTBOBaTb
3710ynoTpebsieHnsiM €O CTOPOHbI  OTBETYMKOB MNPV MCMOJSIb30BaHWM  UCKIHOYEHNS MO  COOBPaXeHWUsIM
6e30MacHOCTM 4118 onpaBfaHvs Mep, Hapylwawwmx 06s3aTenbcTBa, NpenycMOTPEHHbIE CcornalleHnsIMm
BTO.

JTOT BbIBOA, NOATBEPXAAETCA TeM hakTom, 4To 26 AHBapsa 2023 roga CLUA noganu anennsuuvio Ha
Joknag, Tpetelickoii rpynnbl no cnopy CLUA — Tpe6osaHusi K MapKuposke®® B hakTUueckn HefelcTBYOWNIA
ANennAuMOoHHbIA OpraH, TO ecTb «B MYCTOTY», a Takke HeraTMBHOW peakumei Ha Takoe nosegeHue CLUA u
BbIBOAbI TPETENCKOI rpynnbl N0 0603HaYeHHOMY cnopy Apyrux yneHos BTO. Tak, FOHKOHT ykasas Ha To, Y4TO
CLA, ¢ ofHOI CTOPOHbI, HECMOTPSA Ha BO3PAaXeHUs NOAAaB/ALWEro 60/bWNHCTBA Y1eHoB BTO, co3gasu
TYMUKOBYIO CUTyaLui0 C BbIGOPOM HOBbIX YMEHOB AnMenssiuMoHHOIO opraHa, a C ApYyroii CTOPOHbl —
NCNOMb3YIOT 3Ty CUTYaLMIO B LEeNsX YKIOHEHWS OT BbINO/IHEHNS 00653aTeNbCTB, BbITEKAIOLWMNX N3 CornalleHuni
BTO®. EBponeiickuii cOl3 MOMHOCTLIO COrNacuca ¢ NoAxoAoM K TOMKOBAHMIO TEPMUHA «Upe3BbluaiiHas
CUTyauusi B MEXAyHapOAHbIX OTHOLUEHMAX», MPUMEHEHHbIM TPETEWCKOIi rpynnoii B cnope Poccus —
TpaH3um®. Poccuiickas defepauns CnpaBef/IMBO yKasana: nockosibky CLUA He ykasann KOHKPETHbIi
naparpady cT. XXI, Ha KOTOpbI/i OHW CCblNAKTCH, PaKTUUECKN aHaM3 TPeTeCcKoW rpynnbl NpeacTaBnser
coboli obiter dicta. 9T0 03HauaeT, UTO TpeTelickasa rpynna nycTuaacb B TEOPETUYECKME PaCCyXAeHus U
NPeanonoXeHUst 3a pamMkamu cyulectBa crnopa®. KuTail ykasan Ha 1o, uto CLUA BMeLWMBAlOTCS BO
BHYTpeHHMe fena Apyrux uyneHos BTO, mcnonb3ya Kpusuc AnNennsuuMoHHOro opraHa Ans YK/IOHeHUs oT
CO6CTBEHHbIX 06a3aTeNbCTB.

[aHHble o06cTOATENbCTBA AEMOHCTPUPYIOT MpoTMBOopeumBble nosvumm CLIA un uenoro paga gpyrmx
yneHoB BTO kak B OTHOLLEHUN HEOOGXOAUMOCTM BOCCTAHOBMEHUS paboTbl ANENNSLUNMOHHOIO opraHa, Tak u B
OTHOLLEHNN TONKOBaHUSA MCK/IOUYEHUST MO coobpaxeHusm 6esonacHocTu. Moaxoq CLUA, Bbipaxarowmiics B
CyObLEKTMBHOM  TO/IKOBAHUWM  OAHHOTO  UCK/MOYEHMS U Nogade anennsdumM B NapasM30BaHHbIN
ANennsauMoHHbIA opraH, NpeacTaBnseT co6oi 3n10ynoTpebneHne Kak NpaBoOM MPUMEHSATb UCKKYEHME MO
COO6paXeHusAM 6e30MacHOCTN, TaK W KpU3McoM AnennsuMoHHOro opraHa. Takoe 3/10ynoTpebneHve
NPOTMBOPEYUMT NPUHLMNY AOGPOCOBECTHOCTU M BIEUET Cepbe3HbI puck paspyLueHus BTO. MNapagokcansHo,
HO HecMoTps Ha To, 4To CLUA npourpanu cnop CLUA — TpebosaHusi K Mapkuposke, hakTnyeckn TpeTenckas
rpynna B f[aHHOM crnope nocnegosana norvke CLUA, NpUMEHMB LUMPOKOE TOSIKOBAHUE K TEePMUHY
«4ypesBblyaiiHas CcuTyauuss B MeXAyHapoAHbIX OTHOLWIEHWsX». TpeTelickas rpynna npegnoxuna
CYOBEKTUBHbIA MOAXOA K TONKOBAHWIO AAHHOrO TEPMUHA, CPaBHVB €0 C CYyObeKTVBHbIMU YenoBeYeCKMMM
OolyLeHnsIMM xonoda u Tenna. 3TO NPOTUBOPEYNT HEe TObKO BbiBOAAM TPETEWCKON rpynnbl B cnope
Poccusi — TpaH3um, HO 1 U3Ha4YaNbHOMY BbIBOZy CaMOi TpeTenckoin rpynnbl B cnope CLUA — TpebosaHusi
K Mapkuposke 06 OObLEKTMBHOM XapakTepe TepMUHa «4pe3BblyaliHas cuTyaums B MEeXAyHapOLHbIX
OTHOLLIEHUSIX».

% Ibid.

8 United States — Origin Marking Requirement (DS579), https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds597_e.htm (gata
ob6paweHus: 10.09.2023).

8 Minutes of the DSB meeting WT/DSB/M/475, 13 March 2023. §7.10.

% Panel Report, United States — Origin Marking Requirement. Op. cit. §7.13.

% bid. §7.18

& Ibid. §7.20.
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B ycnoBusix OTCyTCTBMS (DYHKUMOHUPYOLWEro ANE/ISALUMOHHOIO OpraHa, KOTopbliA Obl MOF M3MEHUTb
HEKOPPEKTHbIE BbIBOAbI TPETENCKON Tpynnbl, U BO M3beXaHWe [asibHenlero pucka 3/10ynoTpebneHnii
NCK/IIOYEHMEM MO CO0bpaKeHUsiM 6e30MacHOCTM NpU paspeLleHn CnopoB HeobXoANMMO MPUMEHEHWE NULLIb
Y3KOro noaxofa K TO/IKOBaHUIO TepMMHa «4ype3BblyaliHas cuUTyauuss B MeXAyHapoAHbIX OTHOLUEHUSIX>,
3a/leiiCTBOBAHHOIO  TPETelckoin Tpynnoit B cnope Poccusd — TpaH3um B KOHTEKCTE HOPMbI,
npeaycMaTpuBaloLLEN UCKIOYEHNE MO COOBOpaxeHmsam 6e3onacHocTu. VIHOW noaxon npuBeaeT K cuTyauumu,
korga npaso BTO cobniogaeTcs no XenaHui — MHbIMU C/IoBamu, Korga Jiiobylo cUTyauuto, CBSA3aHHYH C
HanpsHkeHneM B NOObIX MeXAYHapOAHbIX OTHOLEHWSX, YneHbl BTO cmoryT ucnosb3oBaTb B KayecTBe
onpasfaHuns NPOTEKLNOHUCTCKUX Mep, OrpaHNunBaoLLMX TOProB/to.

Mpn aTOM Takke HEOOXOAMMO Yy4ecTb, YTO pEeLLUEHNE TPETENCKOW rpynmnbl B cnope Poccusi — TpaH3um
ABNAETCA eAUHCTBEHHbLIM peLlleHneM, NpuHATbIM (aHrn.: adopted) OPC BTO, B KOTOPOM 6bI/10 UCTO/IKOBAHO
NCK/IIOYEHME MO COObpaxXeHNsaM 6e30nacHOCTU. 3TO 03HaYaeT, YTO BCe uneHbl BTO cornacunuck ¢ Tem, 4to
pekoMeHAaUMn TPeTECKoW rpynnbl B cnope Poccusi — TpaH3um, OCHOBaHHbIE Ha TO/TIKOBaHWNM UCKHOYEHNS
Nno coobpaxeHussm 6e30nacHOCTU, MNOAEXAT BbINOJHEHUIO Ha OCHOBaHMKM CT. 21.3 [JOroBOPEHHOCTU O
paspeLueHun Cropos.
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Abstract

For the first time in the history of the WTO, the security exception was interpreted in the dispute Russia — Measures Concerning Traffic
in Transit. For the second time, a similar provision was interpreted in the dispute Saudi Arabia — Measures concerning the Protection of
Intellectual Property Rights concerning the protection of intellectual property rights. The two panels in the two disputes followed a similar
approach and used a combined approach to interpret the national security exceptions: a subjective approach for one part of the
exception and an objective approach for the other part. In doing so, the panels took a narrow approach to interpreting the term
“emergency in international relations”. The described, rather balanced and logical approach was substantially changed in the recent
dispute US — Origin Marking Requirement. Unlike the panels in the previous two disputes, the Panel in the US — Origin Marking
Requirement undertook a broad approach to interpreting the term “emergency in international relations”. The use of this approach may
further exacerbate the current crisis in the WTO dispute settlement system and facilitate abuse by respondents in using the security
exceptions in order to justify measures which are inconsistent with WTO agreements. Applying such a broad interpretation would result
in a situation in which WTO law is complied with at will, as WTO Members would be able to rely on any situation involving tension in any
international relations in order to justify trade-restrictive protectionists measures.
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