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VIOLATIONS OF SOVEREIGNTY IN “CYBERSPACE”
UNDER THE UNITED NATIONS CHARTER

ASSAF A.

Alaa Assaf — Specialist in International Law, Damascus, Syria
(alaa.assaf89@gmail.com). ORCID: 0000-0003-4714-1401

Abstract

Affirming that violating State sovereignty through and against “cyber” infrastructure could be covered by the scope of Art. 2(4)
and (7) of the United Nations Charter is one of the most pressing challenges that faces international law today. This article aims to
address this issue by expanding on a general taxonomy outlined in the Tallinn Manual 2.0 on violations of sovereignty in
“cyberspace”. These violations are categorised as conducts leading to either “infringement upon the target State’s territorial integrity”
or “interference or usurpation of inherently governmental functions”. In order to map the taxonomy of the Tallinn Manual 2.0 onto
Art. 2(4) and (7), it is necessary to highlight the convergence between territorial sovereignty and “cyberspace” that allows for
extending the scope of application of Art. 2. Through recognising data as “assets” that can be subject to a functional sovereignty,
that in turn could be subject to unlawful use of force in violation of the general ban codified in Art. 2(4) as an “infringement upon the
target State’s territorial integrity”. Extending the scope of Art. 2(7) is contingent upon defining the concept of intervention as a
conduct aiming to unlawfully assume an exclusive competence of a State by another State. Under this concept, intervention in
“cyberspace” could be envisaged as attempts to gain control over the functionality of certain “cyberspace” infrastructure that is
instrumental for the manifestation of State exclusive competences. A process that demands taking control of that entity to an extent
impinging the regular functioning of the targeted entity beyond the mere manipulation of data. Under the proposed definition of
intervention such conduct of “interference or usurpation of inherently governmental functions” can constitute a violation to the
principle of non-intervention as codified by Art. 2(7).

Key words

“cyberspace”, Tallinn Manual 2.0, cyber operations, United Nations Charter, functional sovereignty, use of force, principle of
non-intervention, inherently governmental functions, critical infrastructure
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Introduction

One of the key problems for international lawyers today is to configure political interactions in the
dominium of “cyberspace™ with operational lex lata, especially those related to violations of sovereignty.
Difficulties range from those related to scarcity of legal instruments on “cyberspace” that could have
allowed lawyers to extrapolate norms and rules through interpretation efforts to those related to the lack of
adequate knowledge on the technical aspects of “cyberspace” by lawyers.?

“Cyberspace” could be defined as a “domain characterised by the use of electronics and the
electromagnetic spectrum to store, modify, and exchange data via networked systems and associated
physical infrastructures”.® “Cyberspace” is a form of Information and Communications Technology
(hereinafter — ICT) that facilitates the exchange of data, with data conceived as “given” digital
representations by and of actors over “cyberspace”.* The Tallinn Manual 2.0 on the International Law
Applicable to Cyber Operations (hereinafter — Tallinn Manual 2.0) — with its lex lata approach —
recognised the extension of sovereignty into “cyberspace”, accepted to be applying ratione loci and

Tsagourias N. The Legal Status of Cyberspace: Sovereignty Redux? [/ Research Handbook on International Law and
Cyberspace / ed. by N. Tsagourias, R. Buchan. Edward Elgar Publishing, 2021.

Radziwill Y. Cyber-Attacks and the Exploitable Imperfections of International Law. Brill, 2015. P. 7.

3 United States Chairman of the Joint Chiefs of Staff. National Military Strategy for Cyberspace Operations (U)' // Homeland
Security Digital Library. 30 November 2006. URL: https://www.hsdl.org/?view&did=35693 (accessed: 14 June 2020); Defence
Strategy for Operating in Cyberspace // Netherlands Ministry of Defence. 27 June 2012. URL:
https://www.itu.int/en/ITU-D/Cybersecurity/Documents/National_Strategies_Repository/Netherlands_2012_NDL-Cyber_Strategy
Eng.pdf (accessed: 12.01.2023); Stratégie Nationale Sécurité Numérique // Agence nationale de la sécurité des systemes
d’'information. 16 October 2015. URL: https://www.ssi.gouv.fr/uploads/2015/10/strategie_nationale_securite_numerique_fr.pdf
(accessed: 15.06.2020).

Humphreys S. Data: The Given / International Law’s Objects / ed. by J. Hohmann, D. Joce. Oxford University Press, 2018.
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ratione personae.® Conceiving “cyberspace” as constructed of three layers, all of which are encompassed
by the principle of sovereignty: first, the physical layer; second, the logical layer, and, third, the social
layer.®

With “cyberspace” being recognised as intrinsically physical, the issue of violating the sovereignty of
States through “cyberspace” might seem straightforward: any material attack on material subjects or the
material manifestations of a State is governed by the corpus of jus ad bellum. However, the issue at hand
is far more complex than deciding the locus. Instead, it is to assess how damages can be done through,
across, and against “cyberspace” against the sovereignty of a State in a manner that might not constitute
any physical consequences. Such modalities of violations are commonly described as “cyber operations”:
activities that involve the use of cyber infrastructure or employ cyber means to affect the operation of such
infrastructure (cyber act), to achieve certain objects in or through “cyberspace” (a context).”

The question now is how to navigate international legislative silence surrounding “cyberspace”? In
such situation the most reasonable approach is to conduct empirical inquiries beyond the tautology of
positivism. In the case of developing new international legal rules, relying on empirical inquiries might
eventually lead up to a behaviouralist inquiry.? Legal behaviouralism could be described as a legal
technicality that emphasises on exposing cognitive biases and heuristics to “explain” what actors might
reveal rather than to help “understand” the meaning of their actions. With that said, behaviouralism might
be accused of over-justifying indeliberate heuristic reasoning and deploying persuasive sampling
strategies to construct an apologetic legal argument.® Such criticism, while valid, must factor in the initial
state of the discourse of legal governance of “cyberspace” that lacks grundnorm to assess derived norms
against. In this case, behaviouralism can provide a rudimentary foundation for a prospect development of
new international legal rules or principles beyond legal formalism, by transcending governmental
bureaucracies into evaluating the social actualities and fluidities of practice of power by selected organs
of multiple States, arranged as a discursive analysis on the governmentality of the production of reality,*°
and perhaps also space. A social, empirical practice of legal determination substitutes validity in legal
ascertainment with questions of facts of those social practices by actors of a legal system.™*

While behaviouralism is essentially a social inquiry, that can contribute to formal legal frameworks as
that of formal sources of international law. Behaviouralism can be informative of new legal semantics
associated with the practice of power, or to contribute to an emerging opinio juris as an aggregation of
law-abiding motivations from individual States “intrinsic” to a certain practice of power in a certain political
context. And even if behaviouralism might suffer from failing to address less-orthodox constructs of opinio
juris in the creation of a new rule of customary international law, as in crediting normative rules through
mutual recognition.*? Yet in the normative circumstances surrounding “cyberspace” governance, criticism
of policy-oriented approaches as behaviouralism can be tolerated.

Having decided on a methodology, | shall turn now to sketch a legal framework on sovereignty
violations across “cyberspace”. The Tallinn Manual 2.0 provided a general taxonomy on what constitutes
a violation of sovereignty ratione loci and ratione personae across the material manifestations of
“cyberspace” through “cyber operations”. The first category of sovereignty violations refers to
“infringement upon the target State’s territorial integrity”, while the second category refers to "interference
or usurpation of inherently governmental functions”.** This taxonomy was endorsed by a number of

5 Tallinn Manual 2.0 on The International Law Applicable to Cyber Operations / ed by. Schmitt M. Cambridge, MA, USA :
Cambridge University Press, 2017; UN Doc A/68/98 2013; UN Doc A/70/174 (Group of Governmental Experts on Developments
in the Field of Information and Telecommunications in the Context of International Security) 2015; UN Doc
A/AC.290/2021/CRP.2 2021.

5 Tallinn Manual 2.0...P. 12. Rule 1. Para 4.

7 Ibid. P. 564.

8 Broude T. Behavioral International Law: An Introduction // Opinio Juris. 9 October 2013. URL:
http://opiniojuris.org/2013/10/09/behavioral-international-law-introduction/ (accessed: 19.03.2023). See generally Mcdougal M.
International Law, Power, and Policy: A Contemporary Conception /I Collected Courses of the Hague Academy of International
Law. Brill, 1953.

® Cho S. A Social Critique of Behavioral Approaches to International Law // AJIL Unbound. Vol. 115. 2021. P. 248, 249.

0 Cox N. Technology and Legal Systems. Farnham, UK : Ashgate Publishing Ltd, 2006. P. 87.

. d'Aspremont J. Formalism and the Sources of International Law: A Theory of the Ascertainment of Legal Rules. Oxford
University Press, 2011. P. 216.

2. Cho S. Op. cit. P. 249.

3 Tallinn Manual 2.0... P. 20. Rule 4. Para 10.



States such as the Netherlands,** Sweden,*® Switzerland,* Canada,’ and Norway.'®* Moreover, the
terminology adopted by the International Group of Experts (hereinafter — IGE) — the working group
which drafted the Tallinn Manual 2.0, arguably reflective of an attempt to map “cyber operations” into the
framework of United Nations Charter (hereinafter — UN Charter), precisely to map the “infringement upon
the target State’s territorial integrity” into Art. 2(4) (the general ban on the use of force), and to map
“interference or usurpation of inherently governmental functions” into Art. 2(7) (the principle of
non-intervention). Accordingly, the aim of this paper is to further the taxonomy of the Tallinn Manual 2.0
along with the biases, heuristics, and vocational factors that contributed to its emergence and
endorsement by some States,*® to inquire if international law can accommodate such taxonomy or not.

1. The infringement upon the target state’s territorial integrity

The IGE tried to provide a general roadmap to categorise infringement upon State’s “territorial integrity”.
These were: inflicting physical damage, loss of functionality, and infringement upon territorial integrity
falling below the threshold of loss of functionality.?® With this roadmap, the IGE fuelled confusion
regarding the suggested semantics, despite pushing a case-to-case approach as a defence, but without
success.?! This unfortunate conclusion resulted from confusing material and immaterial aspects of
“cyberspace” by equating “cyber operations” causing physical damage with those causing only functional,
immaterial damages or infringements. All for the sake of forcefully mapping both modalities into the legal
framework governing what is referred to as “territorial sovereignty”: the intrinsically-material, spatial
manifestation of sovereignty. The better solution is to set aside functional issues for now, and to isolate
“cyber operations” causing “physical damages” as the proper representation of violations of a State’s
spatial territory.

1.1. Assessing the physical damage of “cyber operations”

The concept of “physical damages” was endorsed to be the legal standard for sovereignty violations
across the material layers of “cyberspace”. International law is indecisive on the definition of damage,
particularly in relation to the concept of injury, since the issue is heavily contextual ranging from damages
to “respected” interests caused by a use of force to those committed against the environment.? Tort law
recognises damnum sine injuria (damage for which there is no remedy in law), and injuria sine damno
(legal wrong not causing actual damage),® and international law seems to accord. The travaux of Draft
articles on Responsibility of States for Internationally Wrongful Acts rejected that injury “consists” of
damage(s), instead adopting “injury” as an umbrella term that “includes” any damage, material or moral,
that give rise to reparation as the central standard. Accordingly, to claim reparation from a physical or
material injury it is then required for the damage to be “actionable”:?* a rule known in common law as the
legal-injury rule, stating that the damage, or some of it, should be already sustained and assessable in

14 Letter to the parliament on the international legal order in cyberspace: “Appendix: International law in cyberspace” [/ Government

of the Netherlands. 26 September 2019. P. 3. URL: https://www.government.nl/documents/parliamentary-documents/2019/09/

26/letter-to-the-parliament-on-the-international-legal-order-in-cyberspace (accessed: 22.03.2023).

Position Paper on the Application of International Law in Cyberspace /| Regeringskansliet. 7 January 2022. P. 2. URL:

https://www.government.se/reports/2022/07/position-paper-on-the-application-of-international-law-in-cyberspace (accessed:

29.03.2023).

Switzerland’s position paper on the application of international law in cyberspace - Annex UN GGE 2019/2021 |/

Eidgendssisches Departement far auswartige Angelegenheiten. 27 May 2021. P. 3. URL:

https://lwww.eda.admin.ch/dam/eda/en/documents/aussenpolitik/voelkerrecht/20210527-Schweiz-Annex-UN-GGE-Cybersecurity

-2019-2021_EN.pdf (accessed 23.01. 2023).

" International Law Applicable in Cyberspace [/ Government of Canada. 22 Aprii 2022. Para. 13. URL:
https://www.international.gc.ca/world-monde/issues_development-enjeux_developpement/peace_security-paix_securite/cybers
pace_law-cyberespace_droit.aspx?lang=eng (accessed: 22.03.2023).

18 UN Doc A/76/136 2021 65-68.

¥ Adams M. A Warning About Tallinn 2.0... Whatever It Says [/l Lawfare. 4 January 2017. URL:
https://www.lawfareblog.com/warning-about-tallinn-20-%E2%80%A6-whatever-it-says (accessed 5.02.2023); Tallinn Manual
2.0... P.i.

2 Tallinn Manual 2.0... P. 20. Rule 4. Para 10.

2L |bidem. Rule 4. Paras 11-14.

2 | egality of the Threat or Use of Nuclear Weapons (Advisory Opinion) [1996] ICJ Reports 226, 241-242. Paras 29-31.

2 Damage Il Oxford Dictionary of Law / ed. by J. Law, E. Martin. 7th ed., Oxford University Press, 2013.

2 Crawford J. The International Law Commission’s Articles on State Responsibility: Introduction, Text and Commentaries.
Cambridge, UK : Cambridge University Press, 2002. P. 29-31, 202-203; UNGA A/RES/56/83 (Responsibility of States for
Internationally Wrongful Acts), 2002. Art. 31; Factory at Chorzéw [1927] PCIJ, Series A, No 09 3, 47; Rainbow Warrior (New
Zealand v France) [1990] XX RIAA 215, 266-267, paras 107-110.
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financial terms so a legal claim could rise (de minimis non curat lex).?® The IGE’s argument of “cyber
operations” “infringing” on the spatial territory of a State within the intended meaning of Art. 2(4) of the UN
Charter can only be sustained in cases of actual pecuniary, physical damage, regardless of the need to
assert a loss of functionality of a related physical-layer object.

In 2010, the Natanz fuel enrichment plant in Iran was hit by a malware referred to as “Stuxnet” that
managed to infiltrate industrial control systems of centrifuges used to enrich the uranium, altering their
movement speed and causing physical damage. Iran admitted damages without providing estimations.
In 2012, Saudi Aramco was hit by malware initially thought to be a wiper virus dubbed later as
“Shamoon”. This malware did more than erasure of data logically,?” since it managed to corrupt Hard
Disk Drives’' (hereinafter — HDD) Master Boot Record,?® hence “destroying” Aramco's data storage
hardware consisting of over 30000 devices, forcing Saudi Arabia to rush physical replacements.? The
“Stuxnet” and “Shamoon” malwares’ factual causation® to the sustained financially assessable physical
damages stand as examples of violation of sovereignty through “cyber operations”. In the case of
“Stuxnet”, Iran did not accuse any State, but the political narrative surrounding Iran’s nuclear program
made it convincing to read “Stuxnet” as a “cyber operation” conducted against Iran by a foe State, notably
Israel and/or the United States.! Giving its physical remoteness, it would be difficult to ascribe “Stuxnet”
as an infringement on the “territorial integrity” of a State, as such description traditionally held a
connotation of a physical cross-border activity or belligerent occupation.®> Against this backdrop,
“Stuxnet” was essentially inquired as a violation of Art. 2(4) of the UN Charter, and the first ensuing legal
question was whether “Stuxnet” could qualify as a use of force. The Tallinn Manual 2.0 that recognised
the Nicaragua definition of an intervention as a low-threshold use of force, agreed that “Stuxnet” was
indeed a use of force within the meaning of Art. 2(4), but the IGE did not reach a conclusive answer if
“Stuxnet” reached the threshold of an “armed attack” for the purpose of invoking Art. 51 of the UN
Charter.®

Bearing in mind, arguendo, the likelihood of “Stuxnet” being attributable to a State,* the existence of
physical damage was fundamental for this assessment, forcing scholars to adopt a holistic approach to
circumvent the rigid criteria surrounding the assessment of the use of force in a classic sense, enquiring
multiple standards as immediacy, directness, severity, and invasiveness. Those standards hold inherent
forensic materiality that are inapplicable to “cyber operations”, hence were abrogated by post hoc
analysis of the gravity of the conclusion of the act.® M. Roscini further argued that introducing precise
parameters for a gravity factor cannot be feasible, since the text of Art. 2(4) of the UN Charter does not
include any such threshold, even Rapporteur R. Ago once mentioned that Art. 2(4) prohibits “any kind of
conduct involving any assault whatsoever on the territorial sovereignty of another State, irrespective of its
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3 Because of the practical nature of attribution in international law, this article is not concerned with such legal technicalities, but
only with grounding doctrinal debates. Hence attribution to a State will be presumed. See on the issue of attribution in relation to
“cyber operations” Banks W. Cyber Attribution and State Responsibility // International Law Studies. Vol. 97. 2021. P. 1039,
1046-1054.

% Foltz A. Stuxnet, Schmitt Analysis, and the Cyber Use-of-Force Debate // National Defense University, Joint Force Quarterly.
Vol. 47. 2012. P. 40, 42-43.

27

30

31

7


https://english.alarabiya.net/articles/2012/12/09/254162
https://securelist.com/shamoon-the-wiper-further-details-part-ii/57784/
https://isis-online.org/isis-reports/detail/did-stuxnet-take-out-1000-centrifuges-at-the-natanz-enrichment-plant/
https://isis-online.org/isis-reports/detail/did-stuxnet-take-out-1000-centrifuges-at-the-natanz-enrichment-plant/

magnitude, duration or purposes”.*® However, Roscini argues that according to Art. 32 of the Vienna
Convention on the Law of Treaties®” a minimal threshold should exist, otherwise a literal interpretation of
Art. 2(4) will lead to results that are “manifestly absurd or unreasonable”. It would be “absurd or
unreasonable” to consider a “cyber operation” causing physical damage to one computer or a server as
an act of use of force,* let alone against the sovereignty of a State.

Applying the same conclusion on the “Shamoon” attack might be difficult, since the damage caused
was not physical in the sense of changing the physical characteristics or the form of the target devices
through burning, breaking, or melting, as what was caused by “Stuxnet”. The “Shamoon” attack is unique
in the sense it had effects equal to those caused by physical attack requiring physical remedy through
replacing the HDDs, but without causing any tangible physical damage to those devices. Unlike with
“Stuxnet”, international law scholars were reluctant to address the “Shamoon” attack as a use of force.*
Yet, to avoid confessing a legal vacuum, some scholars attempted the categorise “Shamoon” as unlawful
intervention through shifting the attention into the functionality of the operation, depicting such malwares
as a “coercion” below the threshold of a use of force as argued in Nicaragua,® that caused a loss or
disturbance of functionality.** Such approach will bring the doctrinal debate back to square one: the
necessity of providing intervention with a conceptual autonomy outside the use of force. Even from a
technical point of view, the damages caused by “Shamoon” cannot be equated to attacks that can cause
only “logical damages” that could be remedied exclusively through “logical” assistance without permanent
data loss.*> Whilst damaged HHDs could be restored to operation through “logical” software remedies, yet
it is impossible to restore the “physically” lost data.** Moreover, it would be economically sound to have
them quickly replaced with “clean” new HDDs as Aramco did.

Examples of such “logical” attacks are the Distributed-Denial-of-Service (DDoS)* attacks in Georgia
and Russia during the 2008 South Ossetia war,* and against Kyrgyzstan in 2009 that crippled the
internet across the whole country,*® or even DDoS attacks against Estonia in 2007 that had the effect of
shutting down the governmental electronic-based services.*” Despite such financially considerable
damages, none could be described as physical, or requiring physical alteration to damaged objects thus
changing their identity.”® It appears the “Shamoon” attack stands somewhere in the middle between
physically damaging malware such as “Stuxnet”, and “logically” incapacitating acts such as DoS attacks.
Some scholars suggest that while “Stuxnet” ostensibly constitutes a use of force within the meaning of
Art. 2(4) of the UN Charter, “Shamoon” and DDoSs are “logical” interventions causing loss of functionality,
“permanent” in the former while “temporary” in the latter.** Nevertheless, such solution builds on the
flawed conception of intervention adopted in Nicaragua as a legislative gap-filler for low-threshold
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coercion.®® Furthermore, this argument neglects the physical damages caused to data that qualifies being
labelled as a use of force. Hence, for the task of providing data with a physical aspect we have to look
elsewhere.

1.2. The proprietary argument of states’ digital assets

To recognise data as objects capable of being physically targeted through “cyber operations”, data should
be recognised as a property.>* While such idea was generally frowned upon, recently it is becoming more
acceptable giving concerns of economic efficiency, civil liberties, and avoidance of unjust interferences
through data usage, giving rise to arguments for granting data a legal protection akin to that of private
property.>> The vehicle behind such narratives is indeed technological, however data is now conceived as
decentralised, controllable and collectable commodity that can be dematerialised, moved, and then
re-materialised or vice versa, all while maintaining data’s contextual integrity and identity.>® Moreover,
individual “givers” of data can aggregate their collection and processing by third parties.®>* Against this
backdrop, few legislators reflected through user or individual-centric instruments recognising “personally
identifiable information” and “personal data” as interests subject to statutory protection, notably the EU’s
General Data Protection Regulation (hereinafter — GDPR) in 2016 and California Consumer Privacy Act
(hereinafter — CCPA) in 2018.% Both GDPR and CCPA relied on civil law analogy to define “personal
data” of natural and artificial persons as possible object of ownership since data, in general, is now
thought of as enjoying clearly delineable boundaries as the case with user-held data, provides economic
value and, and data can -in principle- always be disposed of.*

In the same vein, the UK Law Commission condoned the proprietary approach to data referred to as
“digital assets”, arguing that even if digital assets can neither fall under the existing trite law categories of
chose in possession since data does not have a tangible form stricto sensu that define their very being
through physical form (gold, house, car...), nor they can be considered as chose in action since they are
not claimable or enforceable by legal action.’” However, current technical and legal developments in
relevant treaty-law, case-law, and literature have started to recognise digital assets with the same
“function” of proprietary objects, as a third category tertium quid. Data represented in an electronic
medium allows for its definability and retrievability without the very data becoming chose in possession,®
hence granting the foundation for the controllability of data. Data as objects exist independently of
persons, they are relational to an “owner”, and not part of the “owner”, allowing for changes in owner’s
identity and even being abandoned. Accordingly, data rights are similar to property rights related to
“things” asserted against persons generally, unlike personal rights that are asserted only against the
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particular person to whom they relate.>® Furthermore, data are independent of the legal system, they are
neither a creation of law nor recoverable only by legal action such as the case of intellectual property
rights.®° Finally, data rights are also rivalrous, meaning that property law should allocate rivalrous objects
between persons, and to protect their liberty to use those objects free from the interference of others, this
feature has a declaratory aspect requiring practical, legal and moral considerations to recognise this
characteristic as a content of a prospect law.®* The examples of GDPR and CCPA and their focus on the
concept of data privacy serve as an indication of the excludability of data whose protection serves as the
object and purpose of those instruments.®> Technical examples using Blockchains protocol such as
crypto-currencies and Non-Fungible Tokens further support the rivalrousness of “data assets” as an
inherent feature in the data-object itself.5

International law seems also to be heading in the same path of recognising data with proprietary legal
status. The 2023 International Institute for the Unification of Private Law (hereinafter — UNIDROIT) Dratft
Principles on Digital Assets and Private Law Art. 2(2) recognised that “digital asset” means an electronic
record which is capable of being subject to control.5* Art. 3(1) added that “digital asset” can be the subject
of proprietary rights.®®> The emphasis on the control is central for the UNIDROIT and is reflective of the
core conclusions of the UK Law Commission mentioned above (data represented in an electronic
medium, independent existence, and rivalrousness), Art. 6(1)(a) defined, that if a person has “control” of a
digital asset, this person possess, firstly, the exclusive ability to prevent others from obtaining
substantially all of the benefit from the digital asset; secondly, the ability to obtain substantially all the
benefit from the digital asset, and, thirdly, the exclusive ability to transfer the abilities in subparagraphs
(@)(), (a)(ii) and (a)(iii) to another person (a “change of control”).®

Data as res provides that it can be subject to political rule, thus territorialised vis-a-vis the national
legal order. The issue now is how to frame this territorialisation under international law, or as a question of
in rem or competence. Literature on the issue of property in international law concerns individual rights,
and very little attention was paid to property rights of States under international law.®” The International
Court of Justice (hereinafter — ICJ) had a unique opportunity to tackle the issue of immunities ratione
materiae against State assets while addressing a claim concerning the seizure of Timorese governmental
documents by Australia. Timor-Leste contended that the seized documents and data are protected
properties under international law, arguing that the inviolability of State property and State immunity is a
well-established rule of customary international law.®® Against that particular point Australia replied that
there is no general inviolability of State property, indicating that inviolability and foreign State immunity are
different concepts and should not be confused, as the law of inviolability applies to specific subjects under
specific legal regimes, which do not apply in this case.®® Despite the unfortunate discontinuance by
Timor-Leste, the Australian counter-arguments are worth noting. International treaty-law supports the
Australian stance, ranging from instruments regulating diplomatic immunity of subjects located within the
spatial territory of a State,’ to those regulating State-owned vessels outside that spatial territory.™

59 Ibid. P. 82-84.
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52 Hijmans H. Article 1 Subject-Matter and Objectives I/ The EU General Data Protection Regulation (GDPR): A Commentary / ed.
by C. Kuner et al. Oxford University Press, 2020; Pardau S. The California Consumer Privacy Act: Towards a European-Style
Privacy Regime in the United States // Journal of Technology Law & Policy. 2018. Vol. 23. P. 68.

8 Digital Assets: Consultation Paper 256. P. 90.

5 Draft Principles and Commentary on Digital Assets and Private Law, LXXXII-W.G.8. Doc. 2. The International Institute for the
Unification of Private Law, 2023. Art. 2(2). URL: https://www.unidroit.org/wp-content/uploads/2023/03/W.G.8-Doc.-2-Draft-
Principles-and-Commentary-Clean.pdf (accessed: 26.03.2023).

% Ibid. Art. 3(1).

% Ibid. Art. 6(1)(a).

8 Sprankling J. The International Law of Property. Oxford : Oxford University Press, 2014; Tzeng P. The State’s Right to Property
Under International Law // Yale Law Journal. 2016. Vol. 125. Ne 6. P. 1805-1806.

% Questions relating to the Seizure and Detention of Certain Documents and Data (Timor-Leste v Australia) (Memorial of
Timor-Leste, 28 April 2014) 35-37, paras 5.3-5.14. Citing chiefly, Jurisdictional Immunities of the State (Germany v ltaly:
Greece intervening) [2012] ICJ Reports 99, 123-124, paras 56-57.

% Questions relating to the Seizure and Detention of Certain Documents and Data (Timor-Leste v Australia) (Counter-Memorial of
Australia, 28 July 2014) 104-107, paras 5.58-5.65. [emphasis in original].

7 Vienna Convention on Diplomatic Relations (adopted 18 April 1961, entered into force 24 April 1964) 500 UNTS 95. Art. 22-28;
Vienna Convention on Consular Relations (adopted 24 April 1963, entered into force 19 March 1967) 596 UNTS 261.
Art. 31-36; Convention on Special Missions (adopted 8 December 1969, entered into force 21 June 1985) 1400 UNTS 231,
Art. 24-28.
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While it is plausible to argue that inviolability of State properties has been exclusively governed
through lex specialis regimes through a reactive piecemeal approach rather than a general proactive
approach.” Still, States can own property in their sovereign capacity, and the sovereignty that applies on
such property could be described as essentially sovereignty ratione materiae or functional sovereignty.”™
And if we take into consideration that data does qualify as a property, hence nothing prevents the
extension of sovereignty on State-owned data. The key example that describes the attempt to merge
State-owned property (including public property) with functional sovereign immunity is Estonia’s “data
embassy” that was inaugurated in Luxembourg following a bilateral agreement in 2017, that referred in its
preamble to the insufficiency of current diplomatic relation lex lata to set a general legal framework for
hosting of data and information systems. Still the agreement was admitted as being concluded in the spirit
of the Vienna Convention on Diplomatic Relations.” The “data embassy” is a “data centre” to host
Estonian data storage systems or “assets” located in “premises” provided by Luxembourg.” Art. 3(1) of
the agreement explicitly provides that the “premises shall be inviolable and thus exempt from search,
requisition, attachment or execution”.”

Within the proposed framework of “functional sovereignty” over State-owned data a question might
rise what if an attributable State-sponsored “cyber operation” like “Shamoon” managed to breach
encryption defences” of State-owned digital assets and caused “physical” data loss beyond “logical”
restoration. In such a case will such conduct amount to an unlawful use of force? M. Schmitt suggested
that attacks on data designed to be immediately convertible into tangible objects, like banking data, could
be “reasonably” described as a use of force based on qualitative assessments of the damages.” In this
reasoning the centrality of the property element is undeniable. Norway categorises “cyber operations”
causing total loss of data among sovereignty violations amounting for infringements upon the target
State’s territorial integrity just as physical attacks, and not as a usurpation of “inherently governmental
functions™.” It can be argued that an attack as “Shamoon” violates the sovereignty of the State ratione
loci as unlawful use of force contrary to Art. 2(4) of the UN Charter. And also violates the “functional
sovereignty” of the State(s) owning the damaged digital assets on the same basis, but only if the digital
assets were inviolable according to lex specialis regimes, not exclusive to diplomatic “digital embassies”.

2. Interference or usurpation of inherently governmental functions

The second category suggested by the Tallinn Manual 2.0 describing sovereignty violations in
“cyberspace” is “interference or usurpation of inherently governmental functions”. Clearly, the first element
to be inquired in this context is what exactly are inherently governmental functions? The IGE could not
define inherently governmental functions, nor could reach a consensus on whether such conducts need
to (physically) manifest on “cyber” infrastructure of the victim State.®® The only indicative trace they left
was a footnote referring to acta jure imperii used in the context of State immunity to assess the inherently
governmental nature of targeted entity.®* Furthermore, the academic literature is not as elaborate on the
matter of interference or usurpation of inherently governmental functions, as it is regarding “territorial
integrity” infringements. Either trying to merge both concepts within the context of “territorial inviolability”,

entered into force 8 January 1936) 176 LNTS 199. Art. 3; Convention on the High Seas (adopted 29 April 1958, entered into
force 30 September 1962) 450 UNTS 11. Art. 9; United Nations Convention on the Law of the Sea (adopted 10 December 1982,
entered in force 16 November 1994) 1833 UNTS 3, Art. 95-96; Treaty on Principles Governing the Activities of States in the
Exploration and Use of Outer Space, including the Moon and Other Celestial Bodies (adopted 27 January 1967, entered into
force 10 October 1967) 610 UNTS 205, Art. VIII.

2 Tzeng P. P. Op. cit. 1809-1811, 1814.

7 Conforti B. The Theory of Competence in Verdross // European Journal of International Law. 1995. Vol. 6. P. 70. (Functional
sovereignty, or sovereignty ratione materiae can be defined as an exclusive competence of a State exercisable only, and within
the limits of which it is necessary, in order to reach a definite object, to satisfy a definite interest, and this competence cannot be
presumed unlike for example the spatial sovereignty of a State inside its spatial territory).

4 Agreement between the Republic of Estonia and the Grand Duchy of Luxembourg on the hosting of data and information
systems 2017. Preamble.

s Ibid. Art. 1-2.

76 Ibid. Art. 3(1) [emphasis added)].

" Tallinn Manual 2.0... P. 14. Rule 2. Para 6.

8 Schmitt M. Cyber Operations in International Law: The Use of Force, Collective Security, Self-Defense, and Armed Conflict.
National Academies Press, 2010. P. 164.

® UN Doc A/76/136. P. 67-68.

8 Tallinn Manual 2.0... P. 22. Rule 4. Para 16.

8 Ibid. Rule 4. Para 17.

8 Lahmann H. On the Politics and Ideologies of the Sovereignty Discourse in Cyberspace /| Duke Journal of Comparative &
International Law. 2022. Vol. 32. P. 61, 98-101.
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or to criticise the very category of inherently governmental function for the lack of granularity and the
difficulty in applying the concept of coercion in “cyberspace” within the framework of non-intervention to
begin with.8®

2.1. Conceptualising intervention in “cyberspace”

The objection concerning the relation between coercion and non-intervention raised by Nicaragua can be
answered by suggesting arguendo that intervention should be understood as usurpation or dictatorial
interference with sovereign prerogatives and functions, a much broader scope than cross-border physical
coercion.®* However, the objection concerning the vagueness surrounding the concept of inherently
governmental functions is more legitimate. In order to eliminate this vagueness, it is necessary to
traceback its origins. The earliest verbatim usages of this expression can be found in the US Federal
Activities Inventory Reform Act (hereinafter — FAIR) of 1998.% Art. 5 of the Act defined inherently
governmental functions as those activities “so intimately related to the public interest as to require
performance by Federal Government employees”.®® Those activities are “among other things, the
interpretation and execution of the laws of the United States”.’

The American legislator was reluctant to use an umbrella term to describe the subject matter of the
provision, unlike the IGE who were more relaxed — even if with a footnote — to use the description of
acta jure imperii, and this understandable giving that the FAIR Act was intended to be a regulation rather
than a law. That said, it is regrettable the IGE did not draw any interpretive reference to the arguably
borrowed expression. Surely reference to acta jure imperii provides some insights on the content of
expression under international law. But bridging between national laws and regulations and international
law is not straightforward, giving the normative discordant that plagues the relation between the two
orders. In policy terms, inherently governmental functions could be simply descriptive of public
governance areas that require officials to exercise discretion.®® Hence national laws related to these
functions will be presumed teleologically under the disguise of acta jure imperii as acting virtue of a rule of
competence under international law.®® The maxims of civitas quae superiorem non recogno and par in
parem non habet imperium do lend support to this hypothesis. This time the issue here concerns the
content of those competences within the context of “cyber operations”. On this matter governmental
“cyber” policy instruments might give some insight.

Australia links directly between prohibited intervention as encapsulated by Art. 2(7) of the UN Charter
and “[Cloercive means are those that effectively deprive or are intended to deprive the State of the ability
to control, decide upon or govern matters of an inherently sovereign nature”.*® Switzerland’s position is
more nuanced in describing what could constitute sovereignty violations through interference with or
usurpation of inherently governmental functions, by focusing on the concept of “control” where related
data has been altered interfering with the operation and control of public infrastructure, public services
(social services, conducting elections and referendums, taxes...), or public decision-making processes.®

8  Kilovaty I. The International Law of Cyber Intervention /| Research Handbook on International Law and Cyberspace / ed. by
Tsagourias N., Russell B. Edward Elgar Publishing, 2021. P. 100, 105-106.

8 Rosenau J. Intervention as a Scientific Concept // The Journal of Conflict Resolution. 1969. Vol. 13. P. 149; ICJ Pleadings,
Military and Paramilitary Activities in and against Nicaragua (Nicaragua v United States of America) (1985) V 229; Higgins R.
Intervention and International Law. Themes and Theories. Oxford University Press, 2009. P. 274.

8 Maurer T. Cyber Mercenaries. Cambridge, MA, USA : Cambridge University Press, 2018. P. 143.

8  Federal Activities Inventory Reform Act (112 Stat. 2382, 105-270) 1998, Art. 5(2)(A).

8 Ibid. Art. 5(2)(B).

8 Manuel K. Definitions of “Inherently Governmental Function” in Federal Procurement Law and Guidance’ // Congressional
Research Service reports. 23 December 2014. P. 3. URL: https://www.everycrsreport.com/reports/R42325.html (accessed:
29.03.2023); Nightingale E. et. al. Evaluating Options for Civil Space Situational Awareness (SSA). Institute for Defense
Analyses, 2016. P. 95. URL: http://www.jstor.org/stable/resrep22883 (accessed: 29.03.2023).

8 Jurisdictional Immunities of the State (Germany v lItaly: Greece intervening) 127-128, paras 64-65. See also O’Keefe R.
Jurisdictional Immunities /| The Development of International Law by the International Court of Justice |/ ed. by C. Tams,
J. Sloan. Oxford University Press, 2013. P. 132-135.

% UN Doc A/76/136. P. 5, 16.

9 Switzerland’s position paper on the application of international law in cyberspace - Annex UN GGE 2019/2021. P. 3. Also see
the same approach by Czechia in Statement by Mr. Richard Kadl¢ak Special Envoy for Cyberspace Director of Cybersecurity
Department [/ Narodni Ufad pro kybernetickou a informacni bezpecnost [The National Cyber and Information Security Agency].
11 February 2020. P. 3. URL: https://www.nukib.cz/download/publications_en/CZ%20Statement%20-%200EWG%20-
%20International%20Law%2011.02.2020.pdf (accessed: 29.03.2023). Also, this was the approach taken by Canada, see
International Law Applicable in Cyberspace [/ Government of Canada. 22 Aprii 2022. Para. 18. URL:
https://www.international.gc.ca/world-monde/issues_development-enjeux_developpement/peace_security-paix_securite/cybersp
ace_law-cyberespace_droit.aspx?lang=eng (accessed: 22.03.2023).
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Norway also went into the same direction interpreting functionality loss or disturbance as the loss of
control over public infrastructure and services regardless of the need to prove physical damages.*

Out of the above, four commonalities could be extracted: first, the element of “control” informs the
notions of “interference” and “usurpation”; second, the target of the “cyber operation” must qualify as an
inherently  governmental  function; third, actual manifestations  should already be
sustained and noted, and causally linked to a State-sponsored “cyber operation”. The mere loss or
interference of control does not suffice, and; fourth, physical damage is not a requirement; its occurrence
will instead trigger the use of force framework as encapsulated by Art. 2(4) of the UN Charter.

2.2. Mapping “cyber” intervention against inherently governmental functions

In 2015, the national power grid of Ukraine fell victim to a malware dubbed “BlackEnergy”, allegedly
attributed to Russia.”® “BlackEnergy” caused widespread electricity outages across Ukraine, as it
managed to “take control” of the control systems of certain power stations and executed shutdown
operations at substations. Failures of infrastructure were also reported alongside the “destruction” of data
on servers and denied support services to subscribers. The “BlackEnergy” was described as “the world’s
first case of a successful ‘cyberattack’ on energy facilities”.®

Whether “BlackEnergy”, and indeed similar “cyber operations”, could amount as an “interference or
usurpation” of inherently governmental functions in violation of Art. 2(7) of the UN Charter required the
first criterion to determine if the element of “control” was present. “Control” as a word of law refers to the
direct or indirect power to govern the management and policies of a person or entity, whether through
ownership of voting securities, by contract, or otherwise.®® “Control” in the context of Information and
Communication Technology is only different on the level of subjects, as it means to regulate, direct,
command, or govern a “system”, and a “system” in turn is a collection or arrangement of elements
(subsystems). A “control system” is hence an arrangement of physical components connected or related
in such a manner as to command, regulate, direct, or govern itself or another system. A control system is
delimited through identifying the process(s) of input(s) and output(s) across that system, the input(s)
represents the stimulus reflecting intended outcome(s), while the output(s) represents a response
reflecting the actual outcome(s).”® The process of input(s) and output(s) of a system is managed through
a System Control Software or a “control program”.®” In “cyberspace” terms, control refers to a “logical”
arrangement that governs the input(s) and output(s) of a “physical” system. Consequently, “control” as a
technical arrangement is better conceived as a question of fact, not as a question of law®® informing a
prima facie legal trigger, since such “logical” “cognitive” formulation is inscrutable by a behaviourist
international law. In the case of “BlackEnergy”, the criterion of control was arguably fulfilled even if only at
a “logical” level, since “BlackEnergy” managed to “take control” of the functions of inputs and outputs of
the affected power systems.

The second criterion requires answering whether electricity grids could qualify as an inherently
governmental function. Strikingly, outside the US and the Tallinn Manual 2.0 the concept of cannot be
found. This concept even proved troublesome for the American legislator when applied to contractors,
with expandable duties closely associated with inherently governmental functions without sufficient
supervision or control on the part of the government. Regulative suggestions aimed to alter the focus for
the assessment of an inherently governmental function on the nature of the function instead of checking
an exhaustive list of what constitutes these functions.*® Moreover, the concept of “critical functions” was

92 UN Doc A/76/136. P. 68.

% Broeders D. et al. Revisiting Past Cyber Operations in Light of New Cyber Norms and Interpretations of International Law:
Inching towards Lines in the Sand? // Journal of Cyber Policy. 2022. Vol. 7. P. 97, 108-109.

% MaprapuTa [Margarita] KpamiHcbka [Kramincka]. MiHeHeproByrinns: neplunii y cBiTi BUNaAoK BAANoi kibepaTaky Ha 06’ekTU
eHepreTVkn 3apeectpoBaHo B YkpaiHi [Ministry of Energy and Coal: the world's first case of a successful cyberattack on energy
facilities was registered in Ukraine] (In Ukrainian) // YkpaiHcbki HayioHasbHi HosuHu [Ukrainian National News]. 12 February
2016. URL: https://www.unn.com.ua/uk/news/1552689-minenergovugillya-pershiy-u-sviti-vipadok-vdaloyi-kiberataki-na-obyekti-
energetiki-zareyestrovano-v-ukrayini (accessed: 30.03.2023).

% Control Il Black’s Law Dictionary (11th ed.) / ed. by H. Campbell Black, B. Garner. St. Paul, MN : Thomson Reuters, 2019.

%  Dukkipati R. Solving Engineering System Dynamics Problems with MATLAB. New Age International, 2007. P. 1.

9 Kaur D. An Introduction to System Software. Alpha Science International, 2021. P. 1.4.

% On the subject of technical delegation see Becker M. The Challenges for the ICJ in the Reliance on UN Fact-Finding Reports in
the Case against Myanmar // EJIL: Talk!. 14 December 2019. URL: https://www.gjiltalk.org/the-challenges-for-the-icj-in-the-
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suggested to assist in identifying inherently governmental functions, referring to those functions that are
necessary to the agency to effectively perform and maintain control of its mission and operations.® The
American law-maker tried to establish a subcategory of inherently governmental functions that are critical
for governmental functions but could be nonetheless delegated to a contractor, unlike the original
approach of inherently governmental function in the FAIR Act that distinguished these functions through
deciding if the function could be delegated to a contractor or not.'®* By introducing the dichotomy
inherently governmental functions and “critical functions” the attention of security policies was shifted into
the latter, as demonstrated by the US Ciritical Infrastructure Security and Resilience Presidential Policy
Directive (hereinafter — PPD-21) that designated 16 specific critical infrastructure sectors
(communications, defence, energy, food and agriculture, healthcare...) the protection of which now
qualifies as a national security interest under the auspice of US Department of Homeland Security.*?

The translation of the development of the American approach to the protection of critical infrastructure
and functions begs inquiring national policies to determine what constitutes an inherently governmental
function or a “critical function”, yet it is difficult to envisage any normative string between the American
national practice and that of other States that needs to bounce back at the conclusions of the Tallinn
Manuals. The only option to extrapolate the American practice into international law is to dwell on
common semantics of States who might also adopt a contextually identical concept of critical function,
even at the expense of playing down some of the semantics concluded by the Tallinn Manuals. Put
differently, the criterion of inherently governmental function will be replaced by the “critical functions” of
States for the purpose of the assessment of interventionist “cyber operations” contrary to Art. 2(7) of the
UN Charter, as this term reflects the acculturated behaviour of States that could yield normativity if
mapped within a constructivist framework of compliance, created through an endorsement of a desired
mutual obligation® that could be later captured by one of the tools of sources of international law.

Surely, inquiring State practice for shared semantics requires laborious data compiling.’** Therefore,
one should rely only on relevant regional or international instruments to check the fish after being
captured by the net. The key fishnets are an EU — hard law — directive and a UN — soft law — report
prepared by United Nations Office for Disaster Risk Reduction (hereinafter — UNDRR). The UNDRR
report provided the most elaborate disaster risk reduction terminology on a global level. The terminology
identified “critical infrastructure” as the “physical structures, facilities, networks and other assets which
provide services that are essential to the social and economic functioning of a community or society”.'%®
By prioritising “infrastructure” the definition shifts the attention away from the functionality into the
materiality of the subject-matter of protection to be fixed within a spatial network of jurisdiction, however,
the functionality remains determinative for designating certain infrastructure as “critical”. The 2022 EU
Directive 2022/2557 concerning the resilience of “critical entities” also used the same functionality-based
general criteria to identify “entities” that are deemed critical by a State. The directive followed the PPD-21
in suggesting specific 11 categories of what constitute a “critical entity”,X%® States are only guided by a
certain objective checklist that constrains their subjective qualification of an entity to be classified as
“critical”. The objective constraints demands the entity concerned to “provides one or more essential
services™ the disruptive of which can be significant (the “significant disruptive effect”), that is
measurable in geographical, social, and economical terms.**®

10 jbid. Federal Register 56233, 56236.

1 Maurer T. Op. cit. P. 142.

12 Presidential Policy Directive (PPD-21) — Critical Infrastructure Security and Resilience // The White House. 12 February 2013.
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The significance of Directive 2022/2557 is that it recognised “critical entities”, whether public or private,
governmental, or non-governmental, as interests worthy of legal protection on an international EU level.
While the directive identified critical entities in terms of jurisdiction ratione loci following their
infrastructure,'®® yet interestingly, the directive added in Art. 17 extra measures for protection to critical
entities of “Particular European Significance” that provide essential services for “six or more” EU States.'°
By introducing such legal framework, the directive effectively recognised the possibility to externalise the
protection of such entities in application of the concept of domaine réservé the subject-matter of which is
particularly susceptible to violations resulting from control alternation.*™ But more crucially, the possibility
of applying the concept of domaine réservé informs matters that should be treated by international law as
sovereign functions of a State; sovereignty ratione materiae.

That said, if designating “critical entities” as an internal affair of a State, then States who are not party
to a legally binding multilateral cooperation framework -as with Directive 2022/2557- cannot be bound by
unilateral acts of a third-party State. This argument is certainly true; however, the aim of this analysis is
not to scrutinise lex lata, but rather to contemplate de lege ferenda. The rising importance of “critical
entities” and the accelerated regional and global efforts to ascribe certain legal protection to those “critical
entities” will make State-attributed disruptive effects against their functionality very plausible candidates
as sovereignty violations, since wrongful acts against “critical entities” are no longer mere questions of
wrongful acts against res, rather a subject-matter of violation of public rights in rem.*** Accordingly, a
disruptive effect through a State-attributed “cyber operation” against electric energy networks, causing
total loss of functionally even if temporarily as the case with “BlackEnergy”, is arguably describable as a
violation of an inherent internal affair of a State. The same logic could extend to disruptive DDoS attacks
against the “public good” of the internet.™*

The third and fourth requirements are interrelated, they both concern the assessment of the
consequences of the wrongful acts. The notion of “damage” is already exhausted by the assessment of
“infringement upon the target State's territorial integrity”. Therefore, a different standard should be
adopted to avoid the confusion associated with depicting intervention as a low-threshold use of force.
Here the issue concerns the assessment of the consequences resulting from the loss of control over the
functionality of a critical entity, without directly leading to a physical damage. Without a doubt this is a very
challenging task for a concrete legal order as international law. The Tallinn Manual 2.0 confronted this
issue as the treatment by international law of “cyber operations” that results in neither physical damage
nor a permanent loss of functionality but only temporarily. Only a minority of the IGE recognised such
“cyber operations” as violations of sovereignty, based on a teleological interpretation of the concept of
sovereignty “that affords States the full control over access to and activities on their territory”.'* Since in a
different physical scenario as that concerning the function of use of force, the loss of control could be
measured applying the “territorial integrity” test. Hence with lack of spatial delineation of function, the
attention can be shifted into the very function of critical entities, such as that of electricity grids to produce
and provide electricity, thus any reported disruption of that functionality informs a violation.

While this logic might seem entertainable in the case of the energy sector, identifying the functionality
of different types of critical entities can get far more complicated than staring at some light bulbs. For
instance, what is the critical functionality of an administrative entity conducting an election or a
referendum process? Since participation in elections could be disturbed by much more than blocking or
spoofing access to voting platforms, as in inserting, manipulating, or deleting data related to the voting
process. M. Schmitt suggested that a “rule of reason” should be applied to adhere with assessment to
violations against States’ domaine réservé that centres the focus on acts that deprive States from acting
vis-a-vis the targeted domaine réservé, instead of the acts or attitudes of the beneficiaries of those critical
entities, since the very depriving of a State from control constitutes the requirement of coercion necessary
to invoke the non-intervention framework.™*® This rationale suggests that since the concept of physical

19 Ibid. Art. 6(2)(b).
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1 Compare with Tallinn Manual 2.0... P. 24. Rule 4. Para 22.
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B4 Tallinn Manual 2.0... P. 21. Rule 4. Para 14; UN Doc A/76/135 (Group of Governmental Experts on Advancing Responsible
State Behaviour in Cyberspace in the Context of International Security), 2021. P. 12.

15 Schmitt M. Foreign Cyber Interference in Elections // International Law Studies. 2021. Vol. 97. P. 739, 746.
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damage could not be utilised in cases of prima facie intervention, then a general notion of “harm™® will
substitute “damage” to assess the coercion through the consequences attendant upon the “harm” caused
by the deprivation of control. Harm will be measured in relation to a de minimis approach to the
assessment of the effect of a “cyber operation”, since the concept of sovereignty is informative of a
relative “strict inviolability” rule that prohibits all sovereignty degradation attempts as long as they exceed
a specific de minimis threshold, then, control-related, interventionist, sovereignty degradations should be
scaled according to the degree of their interference with the functionality of a targeted “cyber” entity.**” For
example, a “cyber operation” causing only control takeover, or leading to access, stealing, and leaking
data, such harm is below the de minimis threshold for a prohibited intervention, since such conduct is
equitable in its consequences to espionage; a widely permitted conduct under international law during
both wartime and peacetime, at least in the case of former when targeting acts of the instrumentalities of
States or during the exercise of governmental functions, acting in sovereign or public capacity (acta jure
imperii).*'® State practice as digested by the IGE concurred with this conclusion.**

However, if this control-related, interventionist, “cyber operation” managed to not merely breach the
borders of encryption,*?° but also to manipulate data through inserting, deleting or (re)encrypting without
causing any direct or indirect damage. Such cases include attacks of power grid systems as in
“BlackEnergy” and a similar “NotPetya” ransomware attack in 2017. Both attacks manipulated data in a
manner that caused the targeted critical entities to lose functionality without causing any physical
damages. “NotPetya” was deemed by the UK a “disregard for Ukrainian sovereignty” by Russia.'** The
US further accused the “Russian military” of conducting the “most destructive and costly cyber-attack in
history” that “will be met with international consequences”.*??

A less pronounced harm caused by “cyber operations” as that caused by “BlackEnergy” and
“NotPetya” could also be classified as violation of sovereignty. Such cases include data manipulation
without causing any loss of functionality of the targeted critical entity. The 2014 Sony Pictures
Entertainment “cyber operation” caused deleting and leaking data related to media production from its
database located in New York, notably against a then-upcoming satirical movie “The Interview” that
depicted an assassination attempt against North Korean Supreme Leader Kim Jong-Un. The US
considered the act as “cybervandalism, not war” against “modern business landscape”, hinting at target’s
critical functionality being a commercial facility,”>®> and promising to take proportionate measures against
North Korea.**

Two interesting cases of “cyber operations” targeting the election process are worth noting. The 2017
“MacronLeaks” “cyber operation” caused leaking of thousands of confidential emails belonging to the
presidential campaign of Emmanuel Macron. The attack was interestingly described by the then-president
Macron as “immixtion”/[interference],’?® a francophone term usually associated with low-intensity
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interventions against State sovereignty not including any use of force or physical coercion, nonetheless a
wrongful act under international law.'*® Similarly in 2016, Russia was “accused” of hacking into the
Democratic National Committee (hereinafter — DNC) of the US Democratic Party, and leaking thousands
of confidential emails disclosing the DNCs policies for the then-upcoming 2016 presidential election.**
The official response came almost identical to that of the “MacronLeaks” by describing the incident as an
“interference” that “undermine established international norms of behaviour”, promising to “response to
Russia’s aggressive activities” by “take[ing] a variety of actions at a time and place of our choosing”, and
“to holding Russia accountable for what it has done”.1®

State practice described above indicates “cyber operations” leading only to a manipulation of data
whether overtly or covertly, are increasingly dealt with by States as violations of international law
informing acts of retorsion, without necessarily constituting a violation of sovereignty. On the other hand,
States are willing to accept control-based “cyber operations” as a violation of the sovereignty of the State
whose domaine réservé was targeted to the degree of losing control, without the need to invoke the
framework of the use of force. In this regard Australia’s stance is of particular importance giving the direct
reference to Art. 2(7) of the UN Charter as the governing frameworks of such violations to sovereignty
ratione materiae. | will conclude the results of this Part regarding “cyber-based” sovereignty violations that
qualify as interference or usurpation of States’ critical functions, governed by the principle of

non-intervention encapsulated by Art. 2(7) of the UN Charter in the following table (Table 1):

Table 1. Classification of acts of interference or usurpation of States’ critical functions vis-a-vis International Law

Impact on the ;
) ; ; ; » International legal
Control Data manipulation functionality of a critical
; consequences
entity
Access No No No
Interference with the
domaine réservé of a
Access Yes No State below the
threshold of triggering
UN Charter Art. 2(7)
Violation of sovereignty
ratione materiae of a
Access Yes Yes
State under UN Charter
Art. 2(7)
Conclusion

This article illustrated that the taxonomy suggested by the Tallinn Manual 2.0 is defendable under
international law. Hence the behaviour of endorsements and reflection by States to the IGE taxonomy is
not void of legal value that in turn could accumulate for a normative basis for future assessments.
Accordingly, it can be argued that Art. 2(4) and (7) do apply to “cyberspace”. Art. 2(4) in the context of
“cyberspace” describes “infringement upon the target State’s territorial integrity” manifested causing
physically tangible damages or logically irreversible losses to data that are “actionable” under a

126 Armed Activities on the Territory of the Congo (DRC v Uganda) (Application instituting proceedings) (1999) 15; Jean-Baptiste
Jeangéne Vilmer, “De la mythologie francaise du droit d’ingérence a la responsabilit¢ de protéger. Une clarification
terminologique” (2014) XIll Annuaire Fangais de Relations Internationales 81, 83.

127 Nakashima E. Russian Government Hackers Penetrated DNC, Stole Opposition Research on Trump // Washington Post.
14 June 2016. URL: https://www.washingtonpost.com/world/national-security/russian-government-hackers-penetrated-dnc-
stole-opposition-research-on-trump/2016/06/14/cf006cb4-316e-11e6-8ff7-7b6c1998b7a0_story.html (accessed: 9.04.2023).
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proprietary approach to “digital assets”. Such “cyber operation” will qualify as a use of force in violation of
Art. 2(4) if the criterion of attribution could be satisfied.

As for the application of Art. 2(7) a key point should be clarified regarding the concept of intervention in
international law. Intervention does not refer to the unauthorised cross-border conduct between States,
rather it is a reference to attempts to usurp an exclusive competence of a State, regardless of the
question of locus. Accordingly, an inherently governmental function could be usurped by a State through
“cyber operation” even if conducted through the “logical layer” with no physical manifestations. The key
here is to confirm a loss of control over and inherently governmental functions in a manner that impinges
the very functionality of those functions. In such cases the interventionist conduct of States — if
attributable — can qualify as a violation of the principle of non-intervention as codified by Art. 2(7) of the
UN Charter. Under the current status of international law, the mere access of control over an inherently
governmental function does not qualify as an unlawful intervention or give rise to international legal
responsibility. Although in cases of data manipulation, the corpus of secondary rules could be triggered.

HAPYLWEHVNE TOCYAAPCTBEHHOIO CYBEPEHUTETA B
«KUBEPIMPOCTPAHCTBE»: B3Irnda YeEPES3 NPN3MY YCTABA OOH
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AHHOTaumA

Bonpoc 0 TOM, MOXET N HapyLLEeHWe roCyapCTBEHHOIO CyBEPEHNTETA NOCPELCTBOM W NPOTUB KNOEPHETUYECKOW NHADPACTPYKTYPbI
nognagatb nog Aeincteue n. 4 n 7 cT. 2 YcrtaBa OpraHm3auymn O6beguHeHHbIX Hauwnii, SsBnseTcs ogHMM U3 Hanbonee HacyLHbIX
BOMNPOCOB COBPEMEHHOIO Mex/yHapogHOro npasa. B HacToswel cTatbe NpefnpyHATa NonbITka OTBETUTL Ha HEro NyTem passuTuA
obLeli knaccudukauum, npefycMOTPEHHON Tasl/IMHHCKAM PyKOBOACTBOM 2.0 B OTHOLUEHWM HapyLIeHWin cyBepeHuTeTa B
«KNGEPNpPOCTPaHCTBE», KOTOPOe  KnaccutuuMpyeT 3TW  HapylleHWs Kak [eicTeBus, Befywme K «nocArareNbCTBy Ha
TEPPUTOPMASIbHYIO  LIeIOCTHOCTb  FOCYAapCTBa-MULLEHM» WM K «BMeLlaTeNbCTBy B OCYLIECTBeHNe (OyHKUWA, MNPUCYLLmMX
rocyfapcTBy, Win y3ypnauuy Takmx yHKUmMii». COnmxeHne KoHUEenuuii TepputopuasibHOro CyBepeHmTeTa n «knbepnpocTpaHcTBa»
NO3BO/SET PacLIMpUTbL Cepy NPUMEHEHWS CT. 2 W, TakuM 06pa3oM, YCTaHOBWTb COOTBETCTBME Knaccudukaumm TaslIMHHCKOTO
pykoBoacTBa 2.0 n. 4 n 7 cT. 2 YctaBa OOH. MpusHaHne AaHHbIX B KAYECTBE aKTUBa, Ha KOTOPbIA MOXET pacnpoCTpaHsATbCS
dhyHKLMOHa/bHbLIA CyBEPEHWUTET rocyAapcTBa, M KOTOPbIA MOXET cTaTb 06bEKTOM HE3aKOHHOTo MPUMEHEHWS CUMbl B HapyLleHue
obLero 3anpeTa, 3akpensieHHoro B N. 4 CT. 2, NO3BOMSET NPU3HaTb ataky Ha [aHHble «MocArate/IbCTBOM Ha TeppUTOpUasbHYIO
LLeIOCTHOCTb rocyAapcTBa-MuLLeHn». Paclumpenve cdpepbl AeACTBUSA N. 7 CT. 2 3aBUCUT OT ONpeaeneHust NOHATUA BMeLlaTebcTBa
Kak noBefeHusi, HanpaB/IEHHOTO Ha HENPaBOMEPHOE NPUCBOEHNE BHYTPEHHEN KOMMNETEHLMM OAHOTO rocyAapcTsa Apyrum. B pamkax
Takoi KOHLEeNnuMn BMELLATeNbCTBO B «KMOEPNPOCTPAHCTBO» MOXHO paccMaTpuBaTb Kak MOMNbITKY MNOAYYMTb KOHTPO/b Hag
(PYHKUMOHA/TbHOCTBI  ONPEAENeHHON  KMBEePHETMYECKOl  MHApacTpykTypbl, KOTOopass WCMOb3yeTcs  rocy4apcTBOM — Ansi
OCYLLECTB/IEHNSA VM CBOWX CYBEpPEeHHbIX (DYHKUWA. Peub nAaeT O MOSyYeHUn KOHTPONsA Haf, 0ObekTOM WHMPACTPYKTYpbl B Takoi
CTeNneHn, YTO 3TO HapyllaeT ero HopMasibHoe (yHKLUMOHMpOBaHWe, TO eCTb BMellaTeNbCTBO BbIXOAUT 3a paMKku MNpoCcToro
MaHWMyMpoBaHNA AaHHbIMW. ABTOP Mofaraet, 4YTo B TakOM C/lyyae «BMeLLaTe/IbCTBO B OCYLLECTB/eHNe OyHKLUMA, NPUCYLLUX
rocygapctsy, WM y3ypnauus Takux COyHKUWA» MOXEeT npeAcTaBnsiTb CO60A HapylleHwe nNpuHUMNa HeBMellaTenbCcTBa,
3aKpensieHHoro B n. 7 cT. 2 YctaBa OOH.
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Abstract

The present article analyses whether investment tribunals are competent to determine which representatives are entitled to act on
behalf of respondent states with competing governments. The examination of existing case law and theoretical background
suggests that investment tribunals have incidental jurisdiction to decide on the representation issue. In this case, the representation
issue is resolved for the sole purpose of proceeding to consideration of claims, which are properly within the tribunals’ jurisdiction
ratione materiae and the decision on this issue is not included in the dispositif of the awards and lacks res judicata effect. The most
plausible approach to decide the representation issue is to conduct a substantive analysis of the government’s entitlement to act on
behalf of the state. The alternative avoidance techniques to resolve the representation issue are questionable from the perspectives
of their logical coherence, practical convenience and safeguarding the parties’ procedural rights. This analysis should be conducted
in accordance with the criteria of customary international law. The legitimacy of a government’s origin is just one of these criteria and
has a limited role in the overall test for identifying the government which is entitled to act on behalf of the state. Finally, this analysis
should also take into account the considerations of procedural fairness, which depends on the factual circumstances of each
specific case.
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Introduction

In the recent arbitrations against Venezuela, investment tribunals have faced the issue concerning
Venezuela’'s representation by two competing governments (hereinafter — representation issue). This
issue arose from the 2019 presidential crisis in Venezuela. As a result, Juan Guaido, who proclaimed
himself the interim president of Venezuela and was recognised as the legitimate head of state by
numerous states, fled the country, while Nicolds Maduro, whose presidency has been extended for
a second term due to disputed presidential elections, remains Venezuela's de facto and effective leader.
However, the lack of effectiveness did not preclude Mr Guaid6é from appointing his nominees as
high-ranking Venezuelan public officials. Mr Guaidé’s appointment of José Ignacio Hernandez as the
Special Attorney General on 27 February 2019 enabled the latter to intervene into Venezuela’'s ongoing
investment arbitration proceedings as the state’s representative and instruct another law firm to assist
Venezuela.

This article aims to determine (i) whether arbitral tribunals have jurisdiction to decide the
representation issue, and, if so, (ii) what are the proper techniques to identify a state’s representative.
This task is accomplished against the background of limited academic writing on this issue.?

Accordingly, this article examines whether arbitral tribunals are entitled under bilateral investment
treaties (hereinafter — BITs) to decide on the representation issue; whether the doctrines of inherent

The views expressed in this article are the author’s personal views and do not belong to Monastyrsky, Zyuba, Stepanov &
Partners.

As of the time of writing, the topic of the present article had been discussed only in the following contributions: Baptista K. New
Actors in Investment Arbitration: The Legitimate Government /| Transnational Actors in International Investment Law / ed. by
A. Gourgourinis. Cham : Springer, 2021; Papp R. Representation of States in Investment Arbitrations Involving Governments
Competing for International Recognition /I Investments in Conflict Zones: The Role of International Investment Law in Armed
Conflicts, Disputed Territories, and ‘Frozen’ Conflicts /| ed. by T. Ackermann., S. Wuschka. Leiden : Brill | Nijhoff, 2021;
Manciaux S. The Representation of States before ICSID Tribunals // Journal of International Dispute Settlement. Vol. 2. 2011.
Ne 1.P. 87-96.
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powers and incidental jurisdiction expand the tribunals’ jurisdiction to resolve this issue; and which
additional considerations should be given effect by tribunals while performing this task.

In line with this, Section 1 gives an outline of the representation issue, the related theoretical and
practical challenges, and describes the approaches of other international dispute settlement bodies.
Section 2 analyses whether investment tribunals have jurisdiction to decide on the representation issue,
including on the basis of the doctrines of inherent powers and incidental jurisdiction. Section 3 describes
other aspects that should be considered by tribunals while deciding on the representation issue, such as
issues of applicable law, annulment and enforcement concerns, procedural fairness, and judicial propriety.
The inferences drawn from this analysis are summarised in the Conclusion.

1. Mapping the issue: competing governments before international courts and tribunals

The present Section outlines the factual background that led to the emergence of the representation issue
in the Venezuelan investment proceedings and describes the approaches taken by the respective
tribunals. The solutions proposed by these tribunals are then considered in the light of the case law of
other international courts and tribunals.

1.1. Background of the Venezuelan precedents

In 2018, presidential elections took place in Venezuela for the upcoming 5-year presidential term.
Although the elections resulted in the re-election of Nicolas Maduro, it was commonly believed that
the elections were deeply flawed.®> Numerous states refused to recognise the legitimacy of the elections.*

The crisis resulted in the self-proclamation of Juan Guaid6, the opposition leader at the National
Assembly, as the Interim President pursuant to Article 233 of the Venezuelan Constitution on 23 January
2019.° He was recognised by approximately 60 states.®

On 5 February 2019, the National Assembly passed the so-called Statute Governing the Transition to
Democracy and the Reestablishment of the Constitution (hereinafter — Transition Statute), which
incorporated the desired political changes.” It also empowered Mr Guaidd to appoint senior officials,
including the Special Attorney General representing Venezuela in international arbitration proceedings.®
Mr Guaidé appointed José Ignacio Hernandez as the Special Attorney General.

However, the Transition Statute was annulled by the Supreme Tribunal of Justice (hereinafter — STJ),
as it was adopted by the National Assembly in violation of the Constitution.® The STJ also annulled the
appointment of Mr Hernandez as the Special Attorney General on 11 April 2019.1° Despite this,
Mr Hernandez — later replaced by Enriqgue Sanchez Falcdn — started intervening into Venezuela's ICSID
arbitration proceedings,”* which were being managed by Reinaldo Enrique Mufioz Pedroza, the
Venezuelan Attorney General appointed by Mr Maduro.? While Mr Pedroza instructed De Jesls & De

3 Faiola A. Venezuelan President Nicolas Maduro wins reelection amid charges of irregularities // The Washington Post. 20 May
2018. URL: https://www.washingtonpost.com/world/the_americas/crisis-weary-venezuelans-are-voting-in-election-decried-as-a-
maduro-power-grab/2018/05/20/cb7b579e-57d6-11e8-9889-07bcc1327f4b_story.html (accessed: 18.06.2023).

4 Sequera V., Buitrago D. U.S., EU say they do not recognize Venezuela parliamentary vote // Reuters. 7 December 2020. URL:
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15.12.2023).
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(accessed: 18.06.2023).
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Jesus, Mr Falcon instructed Curtis, Mallet-Prevost, Colt & Mosle LLP as counsel.® Against this
background, several ICSID tribunals considered the representation issue in separate procedural
decisions.

1.2. Jurisdiction and applicable law in the Venezuelan precedents

In general, ICSID tribunals considered that they are entitled to decide on the representation issue — to a
limited extent — because this is merely a procedural issue. In Valores Mundiales v. Venezuela and Mobil
Cerro v. Venezuela, the tribunals held that they lack powers to identify the legitimate representative but
noted that there was no need for such an exercise, as the decision on the representation is made strictly
for the purposes of the proper conduct of proceedings and thus is a procedural decision.** The tribunals
cited Article 44 of the ICSID Convention, under which “[i]f any question of procedure arises which is not
covered by... the Arbitration Rules or any rules agreed by the parties, the Tribunal shall decide the
guestion”.*® Still, in Heemsen v. Venezuela and Longreef v. Venezuela, the tribunals held that they lack
jurisdiction to resolve the related matter whether the procedural actions of Mr Pedroza could be declared
invalid in the light of the National Assembly’s statement on the illegality of his authority.'®

No less controversial is the question which law should be applied while deciding the representation
issue. Some tribunals thoroughly analysed the authority of the competing representatives. Thus, in Mobil
Cerro v. Venezuela and Valores Mundiales v. Venezuela, the tribunals examined the issue from the
perspective of both national and international law. Both tribunals found that, in terms of international law, it
is the effective government that should represent the state in the proceedings.'” But they also took
cognizance of the fact that the STJ had declared the appointment of Mr Herndndez invalid and stated that
only Mr Pedroza can represent Venezuela in the proceedings.'®

1.3. Various approaches to the representation issue in the Venezuelan precedents

The first approach adopted by tribunals can be characterised as the status quo approach. It boils down to
allowing the counsel on the record, i.e. Mr Pedroza and De Jesus, to continue Venezuela's
representation.’ Its main advantage is simplicity. It also preserves the respondent state’s procedural
rights and ensures that the investor does not have to face an additional legal team advancing its
opponent’s interests, which would definitely place extra procedural burden on the claimant. Still, this
solution is more practical than legal. Furthermore, neither tribunal, which followed the described
approach, supported its conclusion with a strong line of legal arguments.

More nuanced is the approach of the Mobil Cerro tribunal.?’ It started its analysis by outlining the
reasonableness of the status quo approach, which “provides continuity in the interest of orderly
proceedings and the right of defence of the Respondent”.?* This conclusion was backed by a substantive
analysis of the representatives’ entitlement to act on behalf of Venezuela. From the perspective of
Venezuelan law, after noting the STJ's annulment of the “the basis of the appointment of Mr Falcdn’s
predecessor”, the tribunal held that it “has not been convinced that Mr Falcén’s appointment is formally
valid under domestic Venezuelan law”.?? As regards international law, the tribunal noted that “Mr. Falcén
has not been shown to be the representative of an effective government”.® In addition, Mr Guaidd’s
recognition by other states, in the tribunal’'s view, often expressed mere political support rather than
abrogated Mr Maduro’s powers as the state’s effective leader.?*

This solution appears to be preferable compared to the first one, as it engages in an analysis of the
entitlement to represent the respondent state and arrives at a decision, which is legally justified rather
than convenient. Moreover, selecting the “incorrect” representative can jeopardise the respondent state’s
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4 Valores Mundiales v. Venezuela, Procedural Order Ne 2, §31-38; Mobil Cerro v. Venezuela, §43-46.
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right to be heard. This, in turn, would adversely affect the claimant’s interest in enforcing the arbitral
award, as a substantial violation of the right to be heard might lead to annulment or serve as a ground for
denying recognition and enforcement.® Thus, in ConocoPhillips v. Venezuela, the investor considered
these enforcement-related risks sufficiently substantial to ask the tribunal to allow the participation of both
representatives for Venezuela.?®

A third approach was adopted in ConocoPhillips v. Venezuela, where both representatives were
allowed to represent Venezuela. In the Decision of Rectification, the tribunal considered that at that stage
the issue of representation was moot, as no conflicting submissions were filed by Curtis and De JesUs,
which would jeopardise the proceeding.?” The issue was also considered in the Order on Respondent’s
Representation issued by the Annulment Committee upon De Jesus’ request to exclude Curtis from the
proceedings.?® De Jesls’ request was filed after both firms concurrently applied for the annulment of the
award and commented on the schedule of proceedings.?® Although the Order on Representation admitted
the existence of a risk that the representatives might make different arguments, the Annulment
Committee opined that this “does not mean that their arguments and theses would not be heard and
answered, separately” and that, in any case, it is Conoco who bears the burden of answering two lines of
defences.* Finally, the issue was discussed once again in Lord Phillips’ Recommendation on De JesUs’
proposal to disqualify all members of the ICSID Annulment Committee because “the terms of the Order
on Representation demonstrate that each of the three members of the Committee cannot be relied upon
to exercise independent judgment”.®* Lord Phillips noted that the concurrent work of two legal teams
complementing each other would be beneficial for Venezuela.®? But he also made a disclaimer that where
there is a “conflict between the cases that the two [representatives] sought to advance”, “it would cease to
be procedurally viable for them both to represent Venezuela”.** Consequently, this situation “might lead to
a procedural impasse”.®* The only solution, in Lord Phillips’ opinion, would be the cancellation of the
Order on Representation.®® Finally, he also noted that, possibly, “the appropriate course that the
Committee should have taken was to resolve, as best it could, the question of which of the two rival
contenders had the better case to represent Venezuela”.®®

Lord Phillips’ comments clearly show the main drawbacks of concurrent representation by two
non-cooperating legal teams. Where their positions are contradictory, it is unclear whose arguments
should be given prevalence by the tribunal. It is also imaginable — if the representation issue arises early
in the proceeding — that the legal teams might present conflicting facts, further complicating the case.
Finally, the opposing party has to defend itself against two concurrent lines of arguments, which increases
its expenses on the proceeding and the time required to adequately answer all arguments. This scenario
thus also raises concerns about preserving the equality of parties. Although this latter problem did not
occur in ConocoPhillips (as Conoco expressly agreed to bear this additional procedural burden to avoid
enforcement-related risks),* it might well play a substantial role in cases initiated by claimants lacking the
requisite financial resources. An adequate solution to avoid such complications, as admitted by Lord
Philips, is to choose one representative. In the author’s view, the ConocoPhillips approach would only be
at least viable if the rival counsels work hand-in-hand and produce a single position for the respondent
state. But it is very unlikely that in circumstances similar to Venezuela’s case such cooperation can be
achieved.

% Article 52(1)(d) of the ICSID Convention; Article V(1)(b) of the Convention on the Recognition and Enforcement of Foreign
Arbitral Awards, 330 U.N.T.S. 3 (1958).
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% Ibid., §123. The same idea was expressed in Kimberly-Clark Dutch Holdings B.V. et al. v. Venezuela, ICSID Case
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Finally, another option considered in Valores Mundiales v. Venezuela is to defer the decision on the
representation issue to another body, namely the Administrative Council of the ICSID.*® But it was
rejected, as due to Venezuela’'s denunciation of the ICSID Convention it was no longer represented in the
Council.* Still, one could imagine the possibility of deferring this question, e.g. to the International Court
of Justice (hereinafter — ICJ), which can decide “all cases which the parties refer to it”.*° But this
approach does not seem to provide a sound solution. The problem is that the ICJ cannot decide the
question without proper jurisdictional bases. In any case, the ultimate course of action for the tribunal in
regards to the ongoing arbitration proceedings while the ICJ is considering the representation issue
remains unclear. The suspension of proceedings for a long time is a serious prejudice to the rights of both
parties. And if tribunals have jurisdiction to decide the representation issue (see below), such an
approach would result in a denial of justice for the parties.*

Thus, while there was a consensus among the tribunals that they lack jurisdiction to determine who is
Venezuela’s legitimate representative, they adopted various techniques to manage the proceedings.
Some technigues — such as allowing the counsel on the record to continue representing the state (status
quo approach) and allowing both representatives to act for the state — provide rather practical solutions
and were adopted without a detailed legal analysis. Nevertheless, other tribunals combined the status
quo approach with a substantive analysis of the respective representatives’ entitlement to act on
Venezuela’s behalf under both national and international law.

1.4. The representation issue before other international fora

The representation issue was also considered in other fora. In Cyprus v. Turkey, the European
Commission of Human Rights faced Turkey's argument that Cyprus lacked standing for lodging an
application, as the government lodging the application was not the legitimate government of Cyprus. This
argument was rejected by the Commission, which referred to related Security Council resolutions
recognising the government in the proceeding and the fact that the representatives of this government
consistently acted on behalf of Cyprus in ratifying treaties and no objections were raised against these
acts.*?

Yugoslavia made a similar argument in the Bosnian Genocide case, where it argued that the president
of Bosnia and Herzegovina was not authorised to file claims with the ICJ due to the violation of domestic
procedures. The ICJ considered that municipal law is irrelevant to the question and opined that under
international law “there is no doubt that every Head of State is presumed to be able to act on behalf of the
State in its international relations”. The Court referred to the recognition of Mr Izetbegovi¢'s presidential
status by the UN and the fact that he signed numerous treaties.*

The representation issue also arose before the Prosecutor of the International Criminal Court
(hereinafter — ICC)* when the ex-president of Egypt, Mr Morsi, communicated to the ICC his request to
initiate an investigation with respect to governmental activities taken in times of civil unrest in Egypt in
2013 with a declaration for Egypt’s accession to the Rome Statute. However, the ICC Prosecutor decided
that the documents were filed by unauthorised persons and, thus, Egypt’'s consent for the exercise of the
ICC’s jurisdiction could not be established. The Prosecutor argued that according to official UN
documents other persons are listed as Egypt's president, prime minister and minister of foreign affairs,
even though the international community refused to recognise the new government. The Prosecutor also
considered that under international law the test of effective control shall be determinative of a
government’s power to act on behalf of the state. Considering that the Morsi government was ineffective,
the Prosecutor decided not to proceed with the communication and the declaration.*
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40 Article 36(1) of the Statute of the International Court of Justice, XV U.N.C.I.O. 355 (1945).

41 Maritime Delimitation in the Indian Ocean (Somalia v. Kenya), Preliminary Objections, Judgment of 2 February 2017, I.C.J.
Reports 2017, §132.
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Office of the Prosecutor of the International Criminal Court. ICC-OTP-20140508-PR1003. 8 May 2014. URL:
https://www.icc-cpi.int/news/determination-office-prosecutor-communication-received-relation-egypt (accessed: 18.06.2023).
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The above conclusions differ from the ones reflected in the Venezuelan precedents. The European
Commission of Human Rights, the ICJ and even the ICC Prosecutor considered that they are entitled to
identify governments. There is also a consensus among them that the question must be resolved
exclusively on the basis of international law.

2. Jurisdiction of investment tribunals over issues concerning state representation

2.1. Jurisdiction of investment arbitration tribunals over issues extraneous to the applicable
BIT

The scope of investment tribunals’ jurisdiction depends on the wording of BITs’ dispute resolution clauses.
Some provide for jurisdiction over disputes relating to the breach of the BIT or matters regulated
thereby.*® Others contain clauses allowing to arbitrate all or any disputes relating to an investment.*’

This broad wording does not limit tribunals’ jurisdiction solely to breaches of the applicable BIT and
could encompass not only BIT claims, but also contractual claims and claims under national law or
treaties extraneous to the BIT. However, the possibility of such a broad interpretation remains unsettled,
as evidenced by the notorious example of the SGS v. Philippines*® and SGS v. Pakistan®® cases, in which
tribunals interpreted identical dispute resolution clauses differently. In SGS v. Philippines, the tribunal
opined that the phrase “disputes with respect to investments” is sufficiently broad to include contractual
claims, and only express wording to the opposite could exclude such claims from the tribunal’s
jurisdiction.®® On the contrary, in SGS v. Pakistan, an identically drafted clause was interpreted as
allowing to bring within the tribunal’'s purview only violations of the BIT.>*

Such a narrow interpretation does not seem completely inapposite. It is logical to assume that BITs’
dispute resolution clauses provide for a forum to consider violations of the respective BIT rather than
extending arbitral jurisdiction to issues under other legal instruments.?? Still — at least in the academic
community — the expansive interpretation seems to prevail, so that BITs' broad dispute resolution
clauses allow bringing claims under other treaties or customary international law insofar as they relate to
an investment.®®

But even broadly worded dispute resolution clauses cannot justify the resolution of the representation
issue by an investment tribunal, as this issue does not relate to an investment.>* Therefore, investment
tribunals lack jurisdiction to decide the representation issue as a separate claim.

2.2. Inherent powers as a potential basis for resolving the representation issue

The majority of the Venezuelan precedents confirm that investment tribunals have jurisdiction to resolve
the representation issue as a procedural question pursuant to Article 44 of the ICSID Convention.®® This

4 Examples of such BITs are provided, e.g. in Schreuer C. Jurisdiction and Applicable Law in Investment Treaty Arbitration I/
McGill Journal of Dispute Resolution. Vol. 1. 2014. Ne 1. P. 7-8.

47 Ibid.
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51 SGSv. Pakistan, 8§161. For similar argument see, e.g. Consortium Groupement L.E.S.I.- DIPENTA v. République algérienne
démocratique et populaire, ICSID Case Ne ARB/03/08, Award, 10 January 2005, §25.
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5 There are several ways to interpret the phrase “relating” to an investment. Some authors consider that a claim under an
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provision incorporates the inherent powers of tribunals to “resolve procedural questions in the event of
lacunae”.%® These powers entitle tribunals to take measures necessary for the administration of justice,
i.e. have a functional justification.%® The oft-cited examples of inherent powers include compétence de la
compétence, the power to issue procedural orders, interpret the parties’ claims, impose interim measures,
permit intervention, allow the participation of amici curiae, bifurcate the proceedings, decide on issues of
evidence, decide counterclaims, interpret and revise decisions.*®

Despite the existence of scholarly opinion that the inherent powers doctrine entitles the tribunals to
decide the representation issue,® the present article takes the opposite view. Inherent powers are mostly
applicable to procedural issues.®* But the representation issue cannot be characterised as a purely
procedural one.®? As shown below, the logical prerequisite to the resolution of the representation issue is
the determination of the government, which is entitled to act on behalf of the state. This question of
entitlement is an issue of substance rather than procedure.®® Therefore, the inherent powers doctrine
cannot per se serve as a basis for rendering a decision on the representation issue.

2.3. Incidental jurisdiction over substantive issues

2.3.1. Incidental jurisdiction in general

The doctrine of incidental jurisdiction is invoked in cases, where international courts and tribunals are
required to consider issues falling outside of the scope of their jurisdiction (i.e. external issues). This
doctrine allows to bring within the scope of arbitral jurisdiction external issues, which are incidental or
ancillary to issues that are properly within their jurisdiction (i.e. inside issue), for the purpose of deciding
on such inside issues.® Thus, incidental jurisdiction should be distinguished from the doctrine of inherent
powers, which relates to the exercise of procedural powers.5®

The consent-based nature of arbitral jurisdiction serves as a reason for criticising the doctrine of
incidental jurisdiction®® — which does not require the parties’ consent®” — or, at the very least, for urging
to exercise cautiousness in its application.®® But one should also avoid the opposite extreme when the
exercise of jurisdiction is denied without sufficient grounds.®

% Schreuer C. et al. The ICSID Convention: A Commentary. Cambridge: Cambridge University Press, 2010. P. 688, §54;
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2.3.2. Criteria of exercising incidental jurisdiction in the case law of international courts and
tribunals

A. Characterisation and logic-based approaches

International case law suggests that there are two competing tests for determining whether incidental
jurisdiction can be exercised or not. In P. Tzeng’s terminology, these approaches can be labelled as the
“characterisation approach” and “logic-based approach”.” According to the former, one has to determine
where the centre of the dispute’s gravity lies: if it relates to the inside issue, then it is possible to exercise
incidental jurisdiction, but in case it rather pertains to the external issue, there is no jurisdiction.”™

Under the latter approach the tribunal has to establish the logical relationship between the external
and inside issues: if the resolution of the inside issue is impossible without a prior determination of the
outside issue, the tribunal cannot exercise incidental jurisdiction to overcome this deficiency.”? But the
below practice reveals the absence of consensus on the proper approach.

One of the first cases involving incidental questions was Certain German Interests in Polish Upper
Silesia decided by the Permanent Court of International Justice (hereinafter — PCIJ). The dispute arose
from Poland’s nationalisation of the Chorzow nitrate factory owned by German companies. Germany
contended that Poland’s actions were in breach of Articles 92 and 297 of the Treaty of Versailles and
Article 6 of the Geneva Convention concerning Upper Silesia. Poland argued that the PCIJ lacked
jurisdiction to consider these claims, as they were not encompassed by the compromissory clause in
Article 23 of the Geneva Convention, which referred to “differences of opinion respecting the construction
and application of Articles 6 to 22 [of the Geneva Convention] that arise between the German and Polish
Governments”.” According to Poland, German nationals never had had property rights to the facility in
question in accordance with Article 256 of the Treaty of Versailles and the Protocol of Spa. Considering
that the dispute thus concerned obligations arising out of the Treaty of Versailles and the Protocol of Spa,
Poland submitted that this dispute fell outside the scope of Article 23 of the Geneva Convention.™
However, the PCIJ did not side with Poland’s position and stated that although “the application of the
Geneva Convention is hardly possible without interpreting Article 256 of the Treaty of Versailles,” these
are questions preliminary or incidental to the inside issue, i.e. the claim under the Geneva Convention.”™
The PCIJ concluded that “the interpretation of other international agreements is indisputably within the
competence of the Court if such interpretation must be regarded as incidental to a decision on a point in
regard to which it has jurisdiction”.”® The PCIJ thus adopted the characterisation approach, as it regarded
the issue of the interpretation of extraneous instruments as a preliminary or incidental, i.e. minor, issue.

The characterisation approach was again relied on in the Chagos Marine Protected Area Arbitration.”
Mauritius instituted these proceedings after the UK established a Marine Protected Area around the
Chagos Archipelago in 2010. It claimed that this was contrary to the 1982 United Nations Convention on
the Law of the Sea (hereinafter — UNCLOS), as the UK was not the “coastal State” within the meaning of
the UNCLOS.”™ The tribunal opined that the relevant test boils down to determining “where the relative
weight of the dispute lies”.”® The tribunal allowed “making such findings of fact or ancillary determinations
of law as are necessary to resolve the dispute presented to it,” insofar as the “real issue” relates to the
UNCLOS.® The tribunal characterised the dispute as one concerning sovereignty over the Chagos
Archipelago and declined to exercise jurisdiction over the claim.’! Nevertheless, the tribunal noted that
the possibility of deciding sovereignty issues cannot be altogether excluded where this issue is actually
ancillary to the claims under the UNCLOS.#?

° Tzeng P. The Implicated Issue Problem... P. 473.

“ Ibid.

2 Ibid.

7 Certain German Interests in Polish Upper Silesia (Germany v. Poland), Judgment of 25 August 1925, P.C.I.J. Series A, Ne 6.
P. 13.

" Ibid. P. 15-17.

> Ibid. P. 18.

5 Ibid.

" Chagos Marine Protected Area Arbitration (Mauritius v.UK), PCA Case Ne 2011-03, Award, 18 March 2015.

8 Ibid. 8§5-7.

" Ibid. §211.

8 Ibid. §220.

81 Ibid. 8212, 547(A)(1).

8 Ibid. §221.
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The logic-based approach was relied on in the South China Sea Arbitration in the course of deciding
whether the tribunal can rule on the parties’ sovereignty over certain maritime features in the South China
Sea.®® The tribunal held that the dispute might be deemed a sovereignty dispute, if “(@) the resolution of
the Philippines’ claims would require the Tribunal to first render a decision on sovereignty, either
expressly or implicitly; or (b) the actual objective of the Philippines’ claims was to advance its position in
the Parties’ dispute over sovereignty”.2* However, the tribunal found that this test was not met, as there
was no need to render a decision on the sovereignty issue. The tribunal considered that it was possible to
proceed on the assumption that China has sovereignty over certain features.®

All in all, international adjudicatory bodies remain split on the relevant test for the permissibility of
exercising incidental jurisdiction. While the characterisation approach is sometimes reprimanded for being
too subjective and obscure,®® strict adherence to the logic-based approach would leave most tribunals
without jurisdiction over the main dispute.®” This problem of the logic-based approach is well illustrated in
the South China Sea Arbitration, where the tribunal tried to circumvent the limitations imposed by the
logic-based approach by introducing a presumption that China has sovereign rights over certain marine
features. While it would appear to be acceptable to make a factual presumption, it is hard to see any
justification for introducing a legal presumption about the existence of disputed rights. Therefore, the
characterisation approach is more suitable for determining whether the power to make incidental
determinations might be used.

B. Res judicata effect

Another significant aspect in defining the limits of incidental jurisdiction is the issue whether
determinations on incidental questions have a res judicata effect. It is settled that courts and tribunals
cannot include their incidental determinations in the dispositif and give a res judicata effect thereto.

This aspect was highlighted by Judge D. Anzilotti in his dissenting opinion to the Interpretation of
Judgments Nos. 7 and 8 (Factory at Chorzéw) case.®® When considering the effect of the incidental
determination on the German owner’s rights over the nitrate factory, he expressly stated that such an
incidental finding has no res judicata effect and cannot be binding on the parties in other proceedings.®®

In the Arctic Sunrise Arbitration, the tribunal found itself incompetent to reach a conclusion on the
issue whether the arrest and detention of the vessel's crew violated human rights law.*® However, the
tribunal did not exclude the possibility of taking into account international human rights standards in order
to determine whether the arrest and detention were compatible with the UNCLOS.**

In Croatia v. Serbia, the ICJ admitted that Article IX of the Convention on the Prevention and
Punishment of the Crime of Genocide (hereinafter — the Genocide Convention) limits its jurisdiction to
disputes relating to the interpretation and application of the Genocide Convention.®? But this “does not
prevent the Court from considering, in its reasoning, whether a violation of international humanitarian law
or international human rights law has occurred to the extent that this is relevant for the Court's
determination of whether or not there has been a breach of an obligation under the Genocide
Convention”.*

This practice suggests the existence of a clear consensus that incidental issues cannot be decided as
independent claims, included in the dispositif and have a res judicata effect. These aspects are also
supported by existing doctrine.**

8 The South China Sea Arbitration (The Republic of Philippines v. The People’s Republic of China), PCA Case Ne 2013-19, Award
on Jurisdiction and Admissibility, 29 October 2015.

8 Ibid. §153.

8 Ibid.

8 Ppapadaki M. Incidental Questions as a Gatekeeping Doctrine // AJIL Unbound. Vol. 116. 2022. P. 170; Marotti L. Between
Consent and Effectiveness... P. 393-394.

8 Tzeng P. The Implicated Issue Problem... P. 499.

8 Interpretation of Judgments Nos. 7 and 8 (Factory at Chorzéw) (Germany v. Poland), Judgment of 16 December 1927, P.C.I.J.
Ser. A Ne 13, Dissenting Opinion of Judge Anzilotti.

8 bid., P. 16; Factory at Chorzéw (Merits) (Germany v. Poland), Judgment of 13 September 1928, Dissenting Opinion by Judge
Ehrlich. P. 76.

9% Arctic Sunrise Arbitration (Netherlands v. Russia), PCA Case Ne 2014-02, Award on the Merits, 14 August 2015, §198.

% Ibid. See also Duzgit Integrity Arbitration (Malta v. Sdo Tomé and Principe), PCA Case Ne 2014-07, Award, 5 September 2016,
§207-210; The “Enrica Lexie” Incident (ltaly v. India), PCA Case Ne 2015-28, Award, 21 May 2020, §808-809, 1094(B)(2).

92 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Croatia v. Serbia), Judgment of 3
February 2015, 1.C.J. Reports 2015, §85.

% Ibid. See also Jadhav (India v. Pakistan), Judgment of 17 July 2019, 1.C.J. Reports 2019, §36-37.
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C. Necessity for the sole purpose of deciding the inside issue

Another important aspect of having recourse to incidental jurisdiction is that it can be exercised only
insofar as this is necessary for the resolution of the claims within the scope of mainline jurisdiction.

In this respect, a significant precedent was set by the ICTY’s Appeals Chamber in Prosecutor v. Dusko
Tadi¢, where the defendant raised as a jurisdictional objection relating to the illegality of the ICTY’s
creation. The Appeals Chamber considered that its Statute defines only the ICTY’s primary jurisdiction,
but this is without prejudice to its incidental jurisdiction, which “derives automatically from the exercise of
the judicial function”.®®> The Appeals Chamber held that the question of the legality of its establishment is
an incidental issue and has to be decided for the sole purpose of exercising its mainline jurisdiction over
the criminal case and, thus, it can review the legality of its establishment.®

In the Qatar ICAO Appeal cases, the ICJ noted that the “integrity of the Council’s dispute settlement
function would not be affected if the Council examined issues outside matters of civil aviation for the
exclusive purpose of deciding a dispute, which falls within its jurisdiction”.®’

The necessity criterion suggests that incidental determinations should not be superfluous or have the
character of an obiter dictum. Instead, they should lead the tribunal to the resolution of the inside issue.

2.3.3. Conclusion on incidental jurisdiction

In general, investment arbitration tribunals have the power to make incidental legal determinations, where
() the resolution of the incidental question is necessary for deciding on the main claims and (ii) the
incidental issue does not form the centre of gravity of the dispute or remains a peripheral issue, (iii) the
incidental findings are not included in the dispositif.

The application of this test to the representation issue suggests that investment arbitration tribunals do
have the power to make incidental determinations on the representation issue. The resolution of the
representation issues is necessary for deciding on the BIT claims, as otherwise the conduct of
proceedings would be hardly imaginable. Further, the representation issue clearly remains an ancillary
issue and does not go to the heart of the investment dispute.

3. Resolving the representation issue: balanced argumentation and judicial propriety

The overview of case law on the representation issue displayed the multitude of possible ways to
approach the issue and find a convenient solution thereto. The present Chapter focuses on finding a
reasonable and balanced argumentation to identify the authorised state representative. For this purpose,
the issues of applicable law, enforcement, procedural fairness, and judicial propriety are considered.

3.1. Applicable law and issues of recognition and legitimacy

Existing case law on the representation issue demonstrates the lack of consensus regarding the
applicable law. While the Venezuelan precedents paid attention to Venezuelan law, the decisions in
Cyprus v. Turkey, Bosnian Genocide case, and the ICC Prosecutor’s determination with respect to
Egypt's communication reflect the reluctance to consider municipal law.

The latter approach is the preferable one. International law has its own criteria of governments, and
national law has a limited role in this analysis.®® There is little dispute that under international law a

Determinations in Proceedings Under Compromissory Clauses /I International & Comparative Law Quarterly Vol. 70. 2021. Ne 2.
P. 425-426.

% Prosecutor v. Dusko Tadic, §14.

% Ibid., §20-22.
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Egypt, Saudi Arabia and UAE v. Qatar), Judgment of 14 July 2020, 1.C.J. Reports 2020, §61; Appeal relating to the Jurisdiction
of the ICAO Council under Article I, Section 2, of the 1944 International Air Services Transit Agreement (Bahrain, Egypt and
UAE v. Qatar), Judgment of 14 July 2020, |.C.J. Reports 2020, §61. See also The “Enrica Lexie” Incident, §808; Chagos Marine
Protected Area Arbitration, §220.

% Magiera S. Governments [/ Max Planck Encyclopedias of International Law, 2007. §13-27. URL: https://opil.
ouplaw.com/display/10.1093/law:epil/9780199231690/law-9780199231690-e1048?prd=EPIL (accessed: 18.06.2023);
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September 2021. URL: https://www.ejiltalk.org/contested-governments-and-state-representation-before-international-courts-
and-tribunals/ (accessed: 18.06.2023).
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government must meet — at the very least — the criteria of effectiveness,* independence and a certain
level of international recognition.® In controversial cases — where the constitutionality of the government
is questionable — the criterion of recognition might be in tension with the criterion of effectiveness. As
shown above, in such circumstances the ICC Prosecutor relied on the effectiveness of Mr Mansour’s
government, even despite the recognition concerns.'®* Thus, it seems that where the Security Council has
not taken a stance on the legitimacy or recognition of a government, effectiveness prevails over
considerations of legality and recognition.*®?

The reason for this it that the right to democratic governance!® is supported by only a handful of
examples and remains a doctrinal concept.’® It is premature to speak of an emerging rule of customary
international law in this respect.’® In any case, recognition has several meanings'® and is often granted
or withheld based on political rather than legal reasons.'®” Recognition by other states should thus be
carefully analysed on a case-by-case basis without giving it much evidential weight automatically.'®® In the
light of this, both recognition — if furnished not by the Security Council or, arguably, if not universal — and
legitimacy play a limited role in the analysis of a government’s entitlement to act on behalf of a state
under international law.

All'in all, the question of a government’s entitlement to represent a state should be decided based on
the criteria under international law, i.e. effectiveness, independence, recognition, and legitimacy. Despite
the sympathy that arbitrators might feel towards constitutionally elected or illegitimately overthrown
governments, considerations of recognition, legitimacy and democracy play a secondary role with the rare
exceptions of Security Council or universal recognition.

3.2. Annulment and enforcement concerns

Another potential concern is the effect of this decision on the future enforcement of the award,*®® which is,
undoubtedly, the claimants’ ultimate interest in any arbitral proceeding. Arguably, deficiencies might lead
to the annulment of an award pursuant to Article 52(1)(d) of the ICSID Convention or the denial of
recognition and enforcement based on Article V(1)(b) of the New York Convention."® Both provisions
address irregularities of procedure, which can encompass situations where a party failed to present its
case due to its representation by authorised persons.™
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But there is a clear tendency to treat tribunals’ procedural decisions with great deference in the light of
their general procedural discretion to design proceedings.'? Therefore, in cases where the tribunal gives
sufficient consideration and weight to the parties’ arguments in rendering a decision on the representation
issue, it can be hardly argued that this constitutes an abuse of discretion and, accordingly, a procedural
irregularity, which serves as a ground for annulment or denying recognition and enforcement.'*®

Another potential risk is the risk of denying recognition and enforcement due to the violation of the
enforcement forum’s public policy.™* Still, it seems questionable whether the enforcing state’s policy of
recognising governments is an issue of public policy.*®

Finally, considerations relating to the future enforceability of an award are usually speculative and
ultimately can serve merely as a “guiding light” for the tribunal.'*® The enforcement forum can remain
unknown during the conduct of proceedings or there might be multiple enforcement forums. It is therefore
highly doubtful that the tribunal should give much weight to this argument.

3.3. Procedural fairness and judicial propriety

A final point in deciding on the representation issue is the issue of procedural fairness and judicial
propriety. The tribunals in the Venezuelan precedents placed much emphasis on the issue of procedural
fairness and decided the representation issue mainly by having regard to the parties’ procedural interests.
But procedural fairness remains only one aspect of a complex problem.

Substituting holistic argumentation — which considers all the relevant aspects — by this one aspect is
questionable. It is likely that tribunals opted for this technique to avoid deciding on a sensitive and
politicised question. But if tribunals lack jurisdiction to deal with the representation issue in the first place,
it is highly doubtful whether the absence of jurisdiction can be cured by such circumvention.

Investment tribunals are entitled to resolve the representation issue by exercising incidental
jurisdiction. It is questionable whether refraining from exercising these powers would serve the interests
of the parties or judicial propriety. The approach adopted by most tribunals, whereby it is the
representative on the record who is entitled to continue to act on behalf of the respondent state, creates a
risk that the award will be annulled or denied recognition and enforcement due to procedural irregularities,
which affected the state’s right to present its case. The only reasonable possibility to exclude this risk is to
identify the persons who are authorised to act on behalf of the state.

Finally, investment tribunals do not exist in a legal vacuum. The application of extraneous norms of
public international law could contribute to the increase of coordination with other dispute settlement
bodies, consistency with other areas of international law and eventually to the mitigation of the ongoing
fragmentation of international law.

Conclusion

The present article analysed whether investment tribunals are competent to identify governments that are
entitled to act on behalf of states. Investment tribunals have incidental jurisdiction to decide on the
representation issue for the sole purpose of considering claims that are properly within their jurisdiction
and if the decision on this issue is not included in the dispositif of the awards and lacks res judicata effect.

The most plausible approach to decide the representation issue is to conduct a substantive analysis of
the government’s entitlement to act on behalf of the state. Alternative avoidance techniques to resolve the
representation issue are questionable from the perspectives of their logical coherence, practical
convenience and safeguarding the parties’ procedural rights.
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This analysis should be conducted in accordance with the criteria of customary international law. The
issue of the legitimacy of a government’s origin is but one of these criteria and has a limited role in the
overall test for identifying the government, which is entitled to act on behalf of the state. Finally, this
analysis should also consider procedural fairness, which depends on the factual circumstances of each
specific case.

PACCMOTPEHNE MHBECTULUMNOHHBLIX CNOPOB B APBUTPAXXE C YHACTUEM
FOCYOAPCTB C KOHKYPUPYHOWWMIW NMPABUTENBLCTBAMU (HA MPUMEPE
BEHECY3/1bl)

Bapra K.*’
Kara Bapra — wmarnuctp nmnpasa, puct, Kosnerms ajBoKatos
«MoHacTblpckuii, 3toba, CTtenaHoB u [MapTHepbl», MockBa, Poccus
(kata.varga@yandex.ru). ORCID: 0009-0001-7808-4561
AHHOTaUuA

B HacTosLeli cTaTbe paccmaTpuBaeTcs BOMPOC O Ha/MUUK y COCTaBOB apbutpaxa, paccMaTpyBatoLLIMX WHBECTULIMOHHBIE CMOpbI,
KOMMNETEHUMN onpefenaTb NpefAcTaBuTeneli, MMEKLLMX NPaBo AeiicTBOBaTb OT MMEHU FOCYAAPCTB-OTBETUMKOB C KOHKYPUPYHOLLMMM
npaBuUTENbCTBAMU. V3yyeHUe KMEIOLLecs MeXAyHapoAHO NpakTUKM W OOKTPUHbI MO3BOMSET NPEANOOKUTb, YTO COCTaBbl
apbutpaxa ob6nafatoT «COMyTCTBYHLLEN» KOMNETEHUMER ANs pelleHust Bonpoca 06 ynosIHOMOYEHHOM npeacTasutene. B atom
cnyyae Bonpoc 06 ynosIHOMOYEHHOM NpeAcTaBuUTeNne pellaeTcsl C eAUHCTBEHHOW LeNbio NepeiiTh K paccMOTpPeHu0 TpeboBaHuiA,
KOTOpble Hagnexawm 06pa3oM BXOAAT B KOMMETEHLMIO COCTaBOB apbuTpaxa, U peLleHne no 3TomMy BOMPOCY He BK/KOYAETCs B
PE30/0TUBHYIO YaCTb apOUTPAXKHbLIX PELLEHWNI U He 06/1a4aeT CBOWCTBOM MCK/OUMTENBLHOCTU. Hanbonee npnemiemMbiM NOAX0A0M K
peLLeHni0 Bonpoca O NPeacTaBUTENbLCTBE SIBSETCA NPOBEAEHVE MaTepuasibHO-MPaBOBOrO aHaM3a npasa npaBuUTesNst BbiCTynaTb
OT VMMEeHUW rocygapcTsa. AnbTepHaTVBHble «0OXOAHbIE» METOAbl A1 PelleHns Bonpoca O NpeacTaBUTeNbCTBE COMHUTESbHbI C
TOYKW 3PEHMS UX JIOTMYECKOI Noc/efoBaTelbHOCTH, MPaKTUYHOCTU U 06ecneyeHns NpoLeccyasibHbIX MPaB CTOPOH. [laHHbI aHann3
[OMKEH MPOBOAUTLCA B COOTBETCTBMM C KPUTEPUSMU OOBLIYHOTO MexAyHapoAHOro npasa. Bonpoc nermtumHoCTM npaBuTenbCTBa
ABNSETCA NWWb OJHUM U3 3TUX KPUTEPUEB W WrPaeT OrpaHUYEHHyl posfib B 06LleM TecTe [A/71A OonpegeneHus npaBuTesbCTBa,
KOTOpoe WMeeT npaBO [JeiicTBOBaTb OT WMMEHM TrocydapcTBa. HakoHel, Takke HeobXOAUMO YuuTbIBaTb COOBpakeHus
npoLeccyanbHoi cnpaBeAIMBOCTU, KOTOPas 3aBUCUT OT (haKTUYECKMX 0BCTOATENBCTB KaX/A0ro KOHKPETHOTO Aena.
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AHHOTaUuA

B 2022-2023 rogax B MexayHapoHblii TpMbyHan no Mopckomy npasy, MexayHapoaHbiii Cyn n MexamepukaHckuia ey, no npasam
yenoBeka MOCTYNWAM 3anpocbl O BbIHECEHWM KOHCY/MLTATMBHBLIX 3akMloveHuii 06 06s3aTenbcTBax rocy4apcTs Mo 3aiimTe
KNMMaTUYecKkok cucteMbl 3eM/IM OT @HTPOMOreHHbIX BbIGPOCOB MapPHMKOBbLIX rasoB. 3a ouMUMasbHBIMK  (hOPMY/IMPOBKaMM
3aMpocoB CKpbIBAETCA BOMPOC O TOM, cdhopMupoBasiacb M MeXAyHapoAHO-NpaBoBas HOpMa, 06s3biBaoWas rocygapcrea
fJencteoBatb 60nee ambuLUMO3HO B cdhepe CMArYeHWs aHTPOMOreHHOro BO3AEeWCTBMS Ha BbIOPOCHI MAPHWKOBbLIX rasoB, Yem 3TO
npegycmarpusaer lNapuxckoe cornalleHvme u nojaHHble K HacTosLeMYy BpeMeHu «onpefensieMble Ha HauvoHasIbHOM YPOBHe
BkMagbl» (ganee — OHYB). Ha aHanornyHelii BOMpoc, HO B cdhepe BHYTPUrOCYAAPCTBEHHOMO MpaBa, YXXe YCnesm OTBEeTUTb Cyabl
paga rocygapcte. CambiMM U3BECTHbIMU SBAAIOTCA PELUeHUs HUAEPNaHACKMX CYAEeOHbIX WHCTaHUWIA, KoTopble npeanucaamn
HUAEePNaHACKOMY rocyfapcTBy 06ecneunTb COKpallleHne COBOKYMHbIX BbIOPOCOB NapHUKOBBIX ra3oB CTpaHbl K KoHLUy 2020 roga fo
ypoBHsA Ha 25% Hwke 1990 roga, a KpynHeliluemy topuanydeckoMy nuuy ctpadbl Royal Dutch Shell — cokpatutb Bbibpockl CO,
no Bceli ToBaponpoBoAsLLeli uenu K KoHuy 2030 roga Ao ypoBHS Ha 45% Huke 2019 roga. B ocHOBY MCKOBbIX TPE6OBaHWI UCTLOB 1
pelLeHnii cyfoB NO TakvM fenam foxarcs, npexae Bcero, Aoknafbl MexnpaBuTenbCTBEHHOW rPynMbl 3KCNEpPTOB N0 U3MEHEHUIo
knumarta (ganee — MI3VK) AR4, AR5 n SR15 n cogepxalimecs B HUX OLEHKM O HEOBXOAMMbIX YPOBHSAX COKpaLLEeHUs1 BbIGPOCOB.
Ho ecnu ocTpoTy KnMmaTuyeckoi npobnembl BHYTPUroCyAapCTBEHHbIe CyAbl OLEHMBAOT OAMHAKOBO, MX BbIBOAbI OTHOCUTENBHO
IOpUANYECKNX 06A3aHHOCTEN rocyAapcTB pasHATCA. PelleHns HuaepnaHACcKMX CyfoB, MOMHOCTbID 3aVMCTBOBABLUMX LMAPbI
cokpaLlleHunii u3 foknagos MIOVIK, ABNAOTCA cKopee MUCKYEHNEM, YeM NPaBUIOM. B cTaTbe pacCcMOTpeHbl pasninyHble Noaxoabl
BHYTPUrOCYAapCTBEHHBIX CYAO0B K TOMKOBaHUIO 06513aHHOCTW rocyfapcTB B cdiepe COKpalleHWs BbIGPOCOB MapHWKOBbLIX ra3oB:
onucaHbl MOTMBbI, MOMIOXKEHHbIE CyAaMu HuaepnaHOoB B OCHOBaHWE BbILLEYMOMSIHYTbIX MOCTAHOBMEHWUI, W npeAcTaBieHa
aslTepHATVBHAA TOYKa 3PEHWA CYLOB WHbIX OCY4AapCTB, B 4acTHOCTUM KOHCTUTYLIMOHHOrO cyaa FepmaHWn v CyfoB nepsoii u
anennauMoHHon uHcTaHumn bproccena (Benbrusa). CpaenaHbl BbiBOAbI O TOM, KakuMe BOMPOCHI, BEPOATHO, BCTaHyT nepes
MexayHapogHbIMM  CyAamu  MpWU  BbIHECEHUWM  KOHCY/IbTATMBHBIX  3ak/lOYEeHUi B CBETe  PacCMOTPEHHON  NpakTUKu
BHYTPUroCyAapCTBEHHBIX CYA0B.

KnwoueBble cnosa

nsMeHeHne knumara, MIOUK, PKMK OOH, Mapwuxckoe cornatleHne, cokpalleHne BbIOpOCOB, CMArYeHne U3MEHeHUs kKumara,
Hagnexaltlee ycepane

Ana uutuposBaHun: PosHOB 0. E., KuH3ukeeBa K.P. PelueHMs BHYTPUrocyfapCTBEHHbIX CY[OB MO WUCKaM O MNOHYXAEeHUWN K
COKpaLLeHWio BbIGPOCOB NapHUKOBBIX ra30B: MPOCTPAHCTBO Auckpeumn rocyaapcts // XypHan BLU3D no mexayHapogHoMy npasy

(HSE University Journal of International Law). 2023. T. 1. Ne 3. C. 36-56.

https://doi.org/10.17323/jil.2023.17434

BBepneHue

29 wmapta 2023 roga no wWHUUMATMBE TUXOOKEAHCKMX OCTPOBHbLIX rocygapcts [eHepasibHas
Accambrniess OOH o6patunacb B MexayHapoaHbiii Cyg € 3anpocOM O BbIHECEHWUM KOHCYNbTATUBHOIO
3akoyeHnss 06 ob6sA3aTenbCcTBax rocygapcTB MO 3aWmTe  KAMMAatu4eckod CUCcTeMbl 3emsim ot
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aHTPOMOTeHHbIX BbIGPOCOB MAPHMKOBLIX A30B UM O MOCNEACTBUSIX HEWUCTNOSIHEHUS 3TUX 06sa3aTeNbCTBr.
AHaniormyHoe obpatlyeHve 06 06si3aTenbCTBax NO 3alMTe MOPCKO cpefbl 6bL10 MogaHo B Aekabpe
2022 roga B MexpayHapofHbllii TpubyHan no MOPCKOMY npasy KomMuccmuein Masibix OCTPOBHBIX roOCyAapcTs
Mo W3MEHEHWIO KaMMaTta W MexAayHapogHoMy npay? [lOsIBNEHME 3TUX 3anpocoB 0O6YC/I0B/IEHO
NONOXeHNeM OCTPOBHbIX rOCyAapcTB, Hanbonee ysa3BuMbIX Nnepes nocieicTBUAMU U3MEHEHUS KNUMaTa,
B 4aCTHOCTV NOALEMOM YPOBHS MUPOBOro okeaHa. Mo oueHkam MIOVIK, k 2050 rogy cpegHeMupoBOii
YpOBEHb MOpsA noBbicuTcA Ha 0,24-0,32 M, 4TO OydeT COMNpoBOXAATbCsA, Cpeaun MpoYero, Kak
6e3B03BpaTHbIM 3aTOM/IEHWEM HU3KOMEXalUMxX Tepputopuii, TaK W 3HAYUTENbHbIM YBE/IMYEHVEM
YaCTOTHOCTM 3KCTPeMaslbHbIX MOroAHbIX SBAEHWA (HanpuMep, LUTOPMOBbLIX HAroOHOB BOAbI Ha
npuGpexHble palioHbl)?.

CornacHo nocnegHeMy CBOAHOMY Aoknady cekpetapuata PamouHoit KoHBeHumn OOH 06 nsmeHeHun
knumata (ganee — PKUMK OOH), gaxe nonHas peanu3aums 3ansiaHUpOBaHHbIX Ha TEKYLUA MOMEHT
rocygapctsamu mep (OHYB) He No3BoONUT JOOUTLCA TEMMNePaTypHbIX Liesiei, yCTaHOBIeHHbIX Mapukckum
cornalleHnem*, To ecTb cieparb PoCT CpefHei NpUNoBEPXHOCTHOW TeMNepaTypbl NaHeTbl Ha YPOBHe
«3HauMTEeNbHO HMXe» 2°C, a nydlle — He 6onee 1,5°C cBepx AONHAYCTPUasIbHbIX 3HAYEHWIA, U NpuBeaeT
K poCTy TeMnepaTtypbl B TeUeHue 3Toro Beka Ha 2,1-2,9°C°. M3 oueHouHbIX goknagoB MIOUK, kpome
TOr0, MOXHO CAENaTb BbIBOL, UTO AOCTUTHYTasl HA CErOfHSI KOHLEHTpaLuUs NapHUKOBbIX ra3oB (417 mMaH™
CO, B 2022 romy® wnn 465 mnH! CO,-aKkBMBasIeHTa CMecK MapHUKOBbLIX rasoB B 2020 rogy’) yxe
npegnonaraet crabunMsaumio Temnepatypbl B TedeHve bamxanmnx gecatuneTuii Ha yposHe 2,0-2,4°C
i gaxe 2,4—2,8°C cBepx AOMHAYCTPUASIbHBIX YPOBHEN®,

MogaHHble 3anpocbl SABASAIOTCA, TakuM 06pa3oM, MOMbITKOW Havbosiee YA3BUMbIX K U3MEHEHWIo
Knumara rocygapcts MNoBAWATbL Ha OOLWEMUPOBYIO AMHAMWKY pasBepTbiBaHWA Mep M0 COKpaleHUto
BbIGPOCOB NapHUKOBLIX ra3oB «CBepXy». He A06MBLUMCL pe3ynbTaToB UHCTPYMEHTaMy AWMNA0oMaTK, OHM
pewmnnn nonTu puanYeckuMm nyTemM: NoyyuTb akTbl MexAyHapoaHbIX CyAebHbIX OpraHoB, B KOTOPbIX
6b11n Obl chOpMYNMPOBaHbl MeXayHapOoAHO-NPaBOBblE 00s13aTeNIbCTBa rocyaapcTB, npegnonaratowme
HEeob6X0AMMOCTb YBENUYEHMS aMOBULMO3HOCTN nx OHYB.

MapannenbHO ¢ 3TMM B pasHbiX CTpaHax Mvpa (npexgae Bcero, oTHocAwmxcs Kk FnobansHomy CeBepy,
HO BCe vauwe W B cTpaHax [no6anbHoro HOra) dmsmyeckne w opuguyeckne nuua (B OCHOBHOM
HEKOMMEpPUECKME OpraHn3aumm U 06beanHeHus)® Bce akTUBHEE NPEANPUHMMALOT NOMbITKW NOBAWSATL Ha
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® B 2022 rogy 70% o6palleHnii B cyA, NofaHHbIX B MUpe Mo [Aenam, KacalolMMCS M3MEeHEHWsl Kaumata, nocTynuio oT
HenpaBuTENbCTBEHHbIX OpraHn3auunii, ewe 20% — oT dmsunyeckux nuy,: Setzer J., Higham C. Global Trends in Climate Change
Litigation: 2022 Snapshot /| Grantham Research Institute on Climate Change and the Environment and Centre for Climate

37


https://www.ipcc.ch/site/assets/uploads/2018/03/ar4_wg3_full_report-1.pdf
https://www.cambridge.org/core/books/climate-change-2021-the-physical-science-basis/technical-summary/C7CCEAD271B10F328C6E50C03A0F4F02
https://www.eea.europa.eu/en/analysis/indicators/atmospheric-greenhouse-gas-concentrations
https://www.eea.europa.eu/en/analysis/indicators/atmospheric-greenhouse-gas-concentrations
https://www.eea.europa.eu/en/analysis/indicators/atmospheric-greenhouse-gas-concentrations
https://climate.copernicus.eu/copernicus-2022-was-year-climate-extremes-record-high-temperatures-and-rising-concentrations
https://climate.copernicus.eu/copernicus-2022-was-year-climate-extremes-record-high-temperatures-and-rising-concentrations
https://unfccc.int/sites/default/files/resource/cma2022_04.pdf
https://unfccc.int/resource/docs/2015/cop21/rus/10a01r.pdf
https://doi.org/10.1017/9781009157964.006
https://www.itlos.org/fileadmin/itlos/documents/cases/31/Request_for_Advisory_Opinion_COSIS_12.12.22.pdf
https://undocs.org/A/77/L.58

OVHaMUKy [ekapboHM3aumMm «CHU3Y» — 4yepe3 o6palleHus BO BHYTPUrocyaapCTBeHHble cyAebHble
MHCTaHuuN. Cpegn TakMx QAen ocoboe MeCTO 3aHMMAlT WCKU O MNPU3HaHWM TeKYLWUX AelcTBuii
rocyfapcts M KOMMAHWN MO COKpalleHWo BblIOPOCOB MApHUKOBLIX ra30B HEAOCTATOYHbIMW U MO 3TOM
NPUYMHE HE3aKOHHbIMU W O MOHYXAEHUN WX K COKPaLLeHW0 BbIGPOCOB Ha Ty WU WUHYKO BENUYUHY,
CBSI3aHHYI0 C AOCTMKEHNEM TeMMNepaTypHbIX Lesnen MapkCcKoro cornaweHns.

lMroHepoM B 3TOM OTHOLWEHWWM cTain HuaepnaHapl, 3HauuMTeNlbHas 4acTb TEPPUTOPUN KOTOPbIX
pacrofnioXeHa Hike ypoBHsSI Mopsi. B koHue 2019 roga BepxoBHbIi cyf, cTpaHbl noaTeepan1 3aKOHHOCTb
MOCTAHOB/IEHUIA HMKECTOSLIMX WHCTaHUMIA, BblHECEHHbIX B 2015 u 2018'% rogax, 0 HaMuum
y rocygapcrea 0683aHHOCTM COKpaTUTb BbIOPOCHI MNapHUKOBLIX ra3oB K 2020 rogy [0 YPOBHA HE MeHee
yeM Ha 25% Hmke 3HaueHuin 1990 roga, B TO BPEMS Kak HAa MOMEHT pasbupaTesibCTBa NiiaHNpPOBasIOCh
COKpaLleHve nnLlb A0 YPOBHA Ha 14—-17 % Huxe ypoBHA 1990 roga.

B 2021 rogy okpyxHoli cyf Maarv nowen ewe Aasblue, 06HAapPYXMB CXOXYH 0653aHHOCTb YXe He Y
opraHoB ny6/M4YHON BNAacTW, a y KpynHeiLwero opuanyeckoro nuua ctpaHbl — Royal Dutch Shell plc
(nanee — RDS), KoTopoe € Tex nop nepesesno (BepPHee ckaslaTb, BEPHYNO) WTab-kBapTupy M3 lMaarn B
NoHpoH (BenukobputaHus) U cokpaTuio HassaHue Ao Shell plc (nanee — Shell)*®. Onupasck, cpeau
npouyero, Ha cneumasbHblii goknag MIAMIK o nocnedcTeusix notenneHns Ha 1,5°CY, cyn npegnucan
RDS k 2030 rogy oGecneuntb COKpallleHne HeTTo-Bbibpocos™® CO, no Bceli ToBaponpoBoAsLEl Lenu,
BK/IlOYAA BbIOPOCHI MOKynaTtesiein ee npoaykumMu, He MeHee 4Yem Ha 45% OTHOCUTENBHO YPOBHS
2019 roga’™. B HacTosiee BpeMsi AeN0 HAXOAWUTCS Ha PacCMOTPEHMN anes/isiMOHHOro cyaa Maaru.

MonyurBLLME LUMPOKYHD M3BECTHOCTb PeLUeHns HUAepnaHACKUX CyAoB, MOMHOCTbI0 3aMMCTBOBaBLLMNX
undopbl cokpalleHnii n3 poknagos MIAUK, Tem He MeHee SBNAAIOTCA CKOpPEEe WUCK/YEHVEM, YeMm
npasuaom. [lo nocnegHero BpEMEHW HW OAWMH APYrOA Cyf He CuMTasl BO3MOXHbIM CAenaTb BblBOA O
HaMuMM y rocygapcTea 0083aHHOCTU COKpPaTWTb BbIOPOCHI MAPHUKOBLIX A30B Ha Ty WAN UHYHO
onpeaeneHHy BeAMUUHY. Mnwb B HOAA6pe 2023 roaa AnennsiuMoHHbIl cyg bproccens, He cornacuBLUUCH
C BblBOgaMU cypa NepBOl WHCTaHUuW, npegnucan 6enbrniAckomMy rocyfapctsy UM ABYM pernoHam
Benbrun®’ KonnekTMBHO 06ecnedYnTb CHKEHUE 06bema BbiGPOCOB MapHMKOBLIX Fa30B Ha TEPPUTOPUM
Benbrun Ha 55% oOTHOCMTeNIbHO YypoBHS 1990 ropa’®, uTto, oAHAKO, /UL COOTBETCTBYET YPOBHIO
COKpaLeHnii, NPUHATOMY B Ka4eCTBe Lie/IEBOT0 Ha YpoBHE EBponelickoro coro3sa.

B HacToslleli cTaTbe paccmarpuBaloTCA pas/iMuHble MoAXO4bl BHYTPUIOCYAApPCTBEHHBLIX CYAOB K
TO/IKOBaHMI0 06s3aHHOCTEN rocyfapcTB B Aenax No UCKaM O MOHYXAEHWM OTBETYMKOB K COKPaLLEeHWto
BbIGPOCOB NAapHUKOBLIX A30B Ha Ty WU WHYIKO BeWYMHY (COOTBETCTBYIOLLYH TeMnepaTypHbIM Lensm
Mapwkckoro cornawenus). B pasgenax 1 v 2 onvucbiBaloTCs MOTYBbI, NOSIOXEHHbIE cyaamu HuaepnaHgos

Change Economics and Policy. London School of Economics and Political Science.2022. P. 2. URL: https://www.Ise.ac.uk/
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B OCHOBaHVe BbILIEYNOMSIHYTbIX NOCTAHOB/EHWIA, a B pasaene 3 — a/isTepHaTMBHAs ToUKa 3PEHNS UHBIX
BHYTPUrOCYAapCTBEHHbIX CYAOB, B 4acCTHOCTU KOHCTMUTYUMOHHOTO cyaa lepMaHuM U cyaa nepBoit
UHcTaHumn Bpioccens (Benbrus)). B pasgene 4 caenaHbl BbiBOAbI O TOM, Kakue BOMPOChl, BEPOSATHO,
BCTAHYT nepef, MexXAyHapoAHbIMU CyAamu NPU BbIHECEHUW KOHCY/ILTATMBHBLIX 3aK/IOUYEHWi B CBETe
PacCcMOTPEHHOI NPaKTVKN HALUMOHaIbHbIX CY/0B.

1. Aeno Urgenda Foundation v. The State of the Netherlands

1.1. Okpy>Hoi1 cyp MNaarn (nepBasi UHCTaHLUNA)

WcTuom no peny, KOTOpoe paccMaTpvMBasiocb B CyAe NepBOi MHCTaHuum B 2015 rogy, BbICTynwn
HuaepnaHackuii choHg Urgenda®, 3aHumarowmiica paspaboTkoil niaHoOB U Mep Mo NpeaoTBpalLeHuio
n3MeHeHusi knmmara?’. OT UMEHU rocyapcTBa B MPOLECCE BbICTYNA/I0 MUHUCTEPCTBO MH(PPACTPYKTYPbI
1 okpyxatoLeii cpegbl HugepnaHgos. Vicxoaa M3 nnaHoB rocyfapcrsa 06ecneyunTb CHUXEHVE BbIGpOCOB
napHUKoBbIX rasoB B 2020 rogy (Ha MOMEHT pasbuparenscTtBa — B Oyaywiem) A0 YPOBHA JIMLUb
Ha 14-17% Hmke 3HauyeHuit 1990 roga, McTel, NpPocun cyd, Cpean Mpoyero, NpusHaTb Takol YPOBEHb
CHMXEHUA HE3aKOHHBbIM 1 0653aTb rocy4apcTBO 06ecneyunTb CHKEHNE BbIGPOCOB NapHUKOBbLIX ra3oB Ha
KoHey, 2020 roga «40 ypoBHsa Ha 40% Huxe, HO B 1t06OM crlyyae He MeHee YeM Ha 25% Huke» YpoBHSA
1990 roga nnu (B cnyyae Heya0BNETBOPEHUST CYI0M 3TOro TpeboBaHusl) Ha KoHel, 2030 roga A0 YpPOBHS
He MeHee YeM Ha 40% Huxke ypoBHs 1990 ropa.

OKpYXHOI1 cyA, cyes1, 4TO Crop CTOPOH CBOAMTCS K BOMNPOCY O Ha/IMuMW y rocyaapcTea puanyeckoi
06513aHHOCTU Nepef UCTLOM? CHU3UTb BbIBPOCHI MAPHUKOBLIX A30B HA GOMbLUYIO BENMYMHY, YEM 3TO
6b1/10 NPEAYCMOTPEHO NjlaHaMK NpaBuUTe/IbcTBA HuAepnaHgoB, AeCTBYIOLLErO OT UMEHU rocyaapcTeaZs.
CyAbl NpULWAN K BbIBOAY, YTO Takas 063aHHOCTL Y rocyaapcTBa CyLLEeCTBYET.

1.1.1. O6cmosimesnbcmsa 0e/ia, yCMaHOB/IEHHbIE CyOOM: CEepbe3HOCMb K/AuMamuyeckol yepo3bl
U Heob6xo0uMbll ypPoBEHb COKpaWEeHUST BbIGPOCOB NapHUKOBbLIX 2a308 0/15 ee rnpedomspauwjeHust

OCHOBHbIM WCTOYHWKOM CBEAEHWA O COCTOSIHUM HAy4yHOrO 3HaHUS B cdepe M3MEHeHWs knumata Ans
CY/IOB CTaNM «OLEHOYHble AoKNaabi»* MIIUNK — MeXnpaBUTENbCTBEHHON Hay4HO opraHvsaumu,
yupexaeHHoi B 1988 roagy nog arngoin OOH TlMporpammoinn OOH no okpyxatowein cpege n BcemnpHoli
METeoposIorMyeckoin opravmsauuein®. B poknagax MIOUK cogepxartcss pesynstartbl OLEHKM BCex
Hay4HbIX Ny6AMKauMii MO TeMEe W3MEHEHUS KAUmara, BblleAWwnX B MUPE K MOMEHTY COCTaB/iEHMS
oyepefHOro fAoknaja, W [enatwTcs BbiBOAbl O MNPUYMHAX U MOCNEACTBUAX M3MEHEHUS kaumara u
BO3MOXHbIX Mepax pearmpoBaHusi.

Onupascb Ha YetsepTblli 1 MaTbil goknagsl MUK, Bblweawne, cOOTBETCTBEHHO, B 2007 u
2013 rogax, [poknagsbl Hay4HO-MUCCMeA0BaTeNbCKNX  yupexaeHuit Huwgepnangos 1 pag
MeXyHapoAHO-NPaBOBbIX aKTOB (peLueHuit), NpuHATBLIX, B TOM dncne B pamkax PKMK OOH, cya nepsoii
WHCTaHUUM YCTaHOBW/ criefytolie o6CcTonTe NbCTBA.

Bo-nepBbiX, AeATeNbHOCTb YesioBeka, B 4YaCTHOCTW CXUraHue WCKoMmaemblX BWAOB TOMAMBa U
obesneceHne, C BbICOKOI BepOSITHOCTHLIO?® SBNSAETCA OCHOBHON NPUUMHON N06asIbHOTO MNoTeneHus
Knumarta HauvHaa ¢ cepeauHbl XIX Beka?. Bo-BTOpbIX, [/106a/1bHOE MOTEN/EHNe NPUBOAUT, Cpeau
MpoYero, K MOBbILWEHNIO YPOBHSA MOpPS BCAEACTBUE TasHWS /bAOB Ha NOMACAx 3eM/iM U asibMUACKNX

1 CokpallieHue OT aHrn. urgent agenda, YTo MOXHO NEPEBECTU KaK «Ae/o, He Tepnsiliee OTNaraTebCTa».

20 Hague District Court (2015). §2.1.

2 Tamxe. 8§3.1.

2 [paxgaHckuil kogekc HuaepnaHaoB HaAensieT aKo/ormyeckue opraHusauumn NpaBoM Ha o6patleHre B cyf ¢ Tpe6GoBaHWUsSIMU O
3alumMTe OKpYXXaloLlel cpefpl, B TOM YMc/ie B OTCYTCTBME ONPEAENEHHOr0 Kpyra fInL, YbW NpaBa HyxatoTcs B 3auTe (Tam xe.
§4.6).

% Tam xe. §4.1.

24 AHrn.: assessment reports.

% Hague District Court (2015). §2.9, 4.12.

% AHrn.: very likely.

27 Hague District Court (2015). §4.14. B llectom poknage MIIVK 2021 roga O NPUYMHHO-CNEACTBEHHOW CBSI3W MexXay
[eaTeNbHOCTbI0 YesioBeka M noTenneHveM atMoccepbl, MUPOBOTO OKeaHa M CyLUW FOBOPUTCH Kak O KHECOMHEHHOM» (aHr/l.:
unequivocal) thakTe: IPCC. Summary for Policymakers Il Climate Change 2021: The Physical Science Basis. Contribution of
Working Group | to the Sixth Assessment Report of the Intergovernmental Panel on Climate Change | ed. by
V. Masson-Delmotte, P. Zhai, A. Pirani, S. L. Connors, C. Péan, S. Berger, N. Caud, Y. Chen, L. Goldfarb, M. I. Gomis, M. Huang,
K. Leitzell, E. Lonnoy, J. B.R. Matthews, T.K. Maycock, T. Waterfield, O. Yelekgi, R. Yu, B. Zhou. Cambridge, UK and New York,
NY : Cambridge University Press, 2021. P.4 (para A.1). URL: doi.org/10.1017/9781009157896.001 (pata obpatyeHus:
28.07.2023).
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NefHVKOB, YBE/IMYEHMNIO YparaHHOW akTUBHOCTU M3-3a MOBbILLEHNA TeMNepaTypbl OKeaHOB, pacLUMpPEeHWo
nnowaan MycTbiHHbLIX 3eMeflb, WCYE3HOBEHUIO BUAOB KMBOTHLIX, 3aTpyAHEHMIO MNPOU3BOACTBA
NPOLOBONLCTBUSI, POCTY JIOACKO/ CMEPTHOCTM OT BbICOKMX TemnepaTtyp Bo3gyxa?. B-TpeTbux, B
HugepnaHgax noTtenneHve npuBefeT K MOBbILEHUIO YPOBHA MOPS, MOBbLIWEHWIO WHTEHCUBHOCTU U
NeprognuyYHOCTN 0CaAKOB, YBEIMYEHUIO BEPOATHOCTM BO3HUKHOBEHUS MNEPUOLOB aHOMasIbHON Xapbl,
3aCOMEHNI0 MOYB MPUGPEXHbIX PaioHOB U AedUUUTY BOAbl A/1S1 CE/IbCKOXO3SMCTBEHHbIX HYXA2S.
B-ueTBepTbIX, noTensieHne Ha 2°C cBepx AoOVMHAYCTPUasbHbIX 3HadeHnli (To ecTb ¢ 1850 roga®) cospgaet
Yrpo3y HeobpaTMMOCTX 3TUX NOCMEACTBUIA, B CBA3M C YeM rocygapctesamm 6biia chopmynnposaHa uenb
0 HedonyLeHUn pocta Temnepartypbl 6osiee yeM Ha 2°C3L Mpu aTom Ans psga cTpaH TYXOOKeaHCKoro
6acceiiHa onacHble NOCNeACTBUSA, rPO3SLLUME MOSHbIM paspyLLeHNeM NX TEPPUTOPUiA, BEPOATHO, HACTYNAT
yXe Mpu NoBbILeHUK TemMnepaTtypbl Ha 1,5°C, B CBA3W C YeM Ha KMMaTn4eckoii KoHbepeHuun B KaHkyHe
(Mekcuka) B 2010 rogy yuvactHukn PKWMK OOH npuHAnM pelleHne paccMOTPeTb BO3MOXHOCTb
YCTAHOBUTbL B KayecTBe LeNN HefomnylleHue pocta Temnepartypbl 6osee yem Ha 1,5°C32. B-nsATbIX, A1s
JOCTVXeHVA uenn B 2°C TpebyeTca cTtabunmsaums KOHLEHTpaLumM napHUKOBbIX ra3oB B aTMocdiepe Ha
ypoBHe 450 MAH? (To ecTb 450 MUN/IMOHHBIX 06 bEMHBIX fonein nnu 450 mn/m3),

B UeTtBepToM oueHouHOM poknage MI3UK cogepxanacb Tabnvua COOTBETCTBUS MEXAY POCTOM
KOHLEHTpauum MNapHUKOBbLIX TFa3oB B  arMoclepe W MOBbIWEHWEM  CPefHeiR  r1o6asibHOM
NpUNOBEPXHOCTHOW TeMnepatypbl 3emnun (Tabnuua 1)*. 3To cOoTHOLWEHME 6bISI0 BLIBEAEHO U3 OLEHKM
YyBCTBUTE/IBHOCTM K/iMMaTa, TO eCTb BEeNWYMHbI, Ha KOTOPYIO BbIpacTeT Temmneparypa npu yaBoeHuu
KOHLEHTPaLWWX YIIeKUC/IOoro rasa B atmocdiepe. 3a BEPOSTHbIA Avanas3oH UYyBCTBUTENBHOCTU®® Ha TOT
MOMEHT Obls1 NPUHAT Kopuaop 2,0-4,5°C, a 3a «Haunyylyt oueHKy» (TO ecTb Hanbosiee BepoATHOe
3HaueHme)*® uyBcTBUTENLHOCTM — 3°C%. [pyrMu CroBamu, HayuyHble AaHHble, N0 MHeHuio MUK,
Mo3BO/IANN TOBOPUTL O TOM, YTO NPW yABOEHWUM KOHUeHTpauun CO, NpurnoBepxHOCTHas Temneparypa
3emMnn c BEPOSITHOCTbIO 66% yBenmuntca Ha 2,0-4,5°C, a ckopee Bcero — Ha 3°C. (B Llectom
oueHoyHoM Aoknage 2021 roga Hamnydwas oueHka Oblia NoATBepXAeHa, a BeposTHbI AnanasoH —
CYXeH 0 2,5-4°C%))

Tabnuya 1 — YpoBHU cTabunmsaummn cpegHeii rnobasibHON NPUNoOBEPXHOCTHOWN TeMMepaTypbl 3eMV NPU PasNyHbIX
[nanazoHax pocTa KOHLEHTpaLymM NapHUKOBbIX ra30B, NPeAcTaB/ieHHbIe B YUeTBepTOM OLeHOoUYHOM aoknage MIranK3

KaTeropus KoHueHTpauus KoHueHTpauus MpeBbileHe cpeaHel

[cueHapueB pocta | CO, (MnHY) cmecu Bcex Temnepatypbl HaZ

KOHLIeHTpauun NapHWKOBbIX ra3oB B | AONMHAYCTPUa/TbHBIMU 3HAYEHUAMM B
NapHWKOBbIX ra3os] COCTOSAHMW paBHOBECUA NCX0AA U3

2 Hague District Court (2015). §4.16.

2 Tam xe. §4.17.

30 B peLleHnn OKpYXHOro Cya B KaYecTBe OTCEUYKM AOMHAYCTPUaIbHOMO Nepuoaa ynomuHaetcs 1750 rog (Tam xe. §4.17), ogHako
B goknagax MIAOMK roBopmTca 0 TOM, YTO AOVHAYCTPMasbHbIV NEpPUOA OXBaTbiBaeT BpeMeHHOo oTpe3ok ¢ 1850 no 1900 roa B
CBfI3U C OTCYTCTBMEM 60Mee paHHUX AaHHbIX (CM., Hanpumep: Global Warming of 1.5°C. An IPCC Special Report on the impacts
of global warming of 1.5°C above pre-industrial levels and related global greenhouse gas emission pathways, in the context of
strengthening the global response to the threat of climate change, sustainable development, and efforts to eradicate poverty /
ed. by V. Masson-Delmotte, P. Zhai, H.-O. Pértner, D. Roberts, J. Skea, P.R. Shukla, A. Pirani, W. Moufouma-Okia, C. Péan,
R. Pidcock, S. Connors, J.B.R. Matthews, Y. Chen, X. Zhou, M.l. Gomis, E. Lonnoy, T. Maycock, M. Tignor, T. Waterfield.
Cambridge, UK and New York, NY, USA : Cambridge University Press, 2018. P. vii. URL: https://doi.org/10.1017/9781
009157940 (para obpalyeHus: 28.07.2023).

31 Hague District Court (2015). §2.12, 4.14, 4.16.

%2 Tam xe. 84.14. Cm.. UNFCCC Conference of the Parties. Decision 1/CP.16: The Cancun Agreements: Outcome of the work of
the Ad Hoc Working Group on Long-term  Cooperative  Action under the Convention. URL:
https://unfccc.int/resource/docs/2010/copl16/eng/07a01.pdf (gata obpaweHus: 28.07.2023). Mo3aHee 3Tn TemnepaTrypHble Lenm
66111 3achmkcpoBaHbl B Mapvkckom cornawenun 2015 roaa.

3 Hague District Court (2015). §4.20.

34 Tamxe. §2.13.

% To ecTb AnanasoH, B KOTOPOM [eCTBUTENbHAS YYBCTBUTENILHOCTb HAXOAUTCS C BEPOSITHOCTBLIO 66 %.

% B TepMUHax MaTeMaTu4yeckoi CTaTUCTUKM — MOoZa.

37 Hague District Court (2015). §2.13.
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J.B.R. Matthews, T.K.Maycock, T. Waterfield, O. Yelek¢i, R. Yu, B. Zhou. Cambridge, UK and New York, NY : Cambridge
University Press, 2021. P. 93. URL: doi.org/10.1017/9781009157896.002 (nata obpatyeHus: 28.07.2023).
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Change 2007: Mitigation. Contribution of Working Group Ill to the Fourth Assessment Report of the Intergovernmental Panel on
Climate Change [/ ed. by B. Metz, O.R. Davidson, P.R. Bosch, R. Dave, L.A. Meyer. Cambridge, UK and New York, NY :
Cambridge University Press, 2007. Ch. 3. P. 229 (Table 3.10). URL: https://www.ipcc.ch/site/assets/uploads/2018/03/
ar4_wg3_full_report-1.pdf (nata obpaterus: 28.07.2023).
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CO,-aKkBMBaAsIEHTE «HauNy4LLen oLeHKN»

(MnH?) YyyBCTBUTENBLHOCTU Kimmara (°C)
I 350—400 445-490 2,0-2,4
Il 400-440 490-535 24-28
1 440-485 535-590 2,8-3,2
Y 485-570 590-710 3,2-4,0
V 570-660 710-855 4,0-4,9
VI 660-790 855-1130 4,9-6,1

W3 npeacTaBneHHoro B Tabnvue COOTHOLLEHUS Ccyf caenas (He ocnaprBaBLUMACA CTOPOHaMM) BbIBOA,
0 TOM, 4YTO HejomnylweHue npupocTa TemnepaTypbl cBepx 2°C TpebyeT OrpaHMYyeHuss KOHLEeHTpauumu
CMecV NapHMKOBbLIX ra30B Ha YPOBHE OKoMo 450 MAH! (HWKHWIA AnanasoH nepBoli kaTeropuu
cueHapveB)*, a npeBbllleHWe 3TON KOHLEHTpaLuu BfeYeT 3a CO6OW 3HAUNTENbHbIE PUCKM OMacHbIX
M3MeHeHWi knumara*!.

B-lwecTblX, Cyd Yykasan, 4YTO HenpeBbllEHUEe KOHLEHTPaUMU MapHUMKOBLIX TasoB B 450 MH?
npegnonaraeT Heobxo4MMOCTb COKpaLLeHMs BbIOPOCOB MapHMKOBbLIX rasoB k 2020 rogy B cTpaHax,
ykasaHHbIx B Mpunoxexnun | PKUK, 0o ypoBHs Ha 25-40% Hwke 3HadeHuin 1990 roga, a B page apyrux
CTPaH — Ha «3HAYUTE/TbHYI0» BEMTNUMHY OTHOCUTENBHO (BO3MOXHO, MHOM0) 6a30BOro roga.

OTOT BbIBOA Takxe Obln caenaH Ha ocHoBaHum Yetseptoro goknaga MIOWK, B koTopom 6blna
npuBegeHa Tabnuua COOTHOLIEHMS LEeNneBblX KOHLUEHTpauuii u HeobxoAMMbIX YPOBHEW COKpalleHus
BblI6pocoB k 2020 n 2050 rogam (Tabnuua 2). B ocHose npuHAToro B PKNK OOH 1 KuoTtckoM npoTokone
pasgeneHns Ha «CTOPOHbl, YKka3aHHble B [MpunoxeHun I» (TO ecTb 60/1ee NPOMbIWIEHHO pa3BUTbIE
CTpaHbI*®) N UHble CTOPOHbI NeXan NPUHLKN «o6LLe, HO AndpepPEeHLUMPOBAHHON OTBETCTBEHHOCTU»*, B
COOTBETCTBMM C KOTOPbIM CTPaHbl, M3Bfekwre 60/bLIYI0 BbIrogy M3 BbIOPOCOB NAPHWKOBLIX ra3oB U
uverowme 6osblle (UHAHCOBLIX W TEXHOMOTMYECKMX BO3MOXHOCTEN MO MX COKpaLLleHWHo, HecyT
1 60NbLLINA 06bEM 0653aTENbCTB.

Mockonbky HupepnaHabl 1 EC B U4enoM OTHOCATCA K YMCNy CTpaH, ykasaHHbIX B [MpunoxeHuu |, Ha
HUX PacnpoCTpaHAeTCa BbIBOL O HEO6XOAUMOCTU COKpalleHMs BblGPOCOB [0 YPOBHA Ha 25—40% Huxe
3HaueHuii 1990 roga®. Cya Takke o6paTtu/i BHMMaHWE Ha TO, YTO MO pe3y/nbrataM KIMMaTU4YecKoii
KoHhepeHumn 2010 roga B KaHkyHe (Mekcuka) KoHdepeHumsa ctopoH PKMK OOH npussana passutble
CTpaHbl MOBbLICUTL LEMN N0 COKpalLleHW0 BbIGPOCOB U MPUBECTM WX B COOTBETCTBME C BbiBOAAMU
UeTBepToro goknaga Mrank*.

Tabsuya 2 — COOTHOLWIEHME LEeNIEBbIX KOHLEHTPaUWIA 1 HEOBXOANMbIX YPOBHEl CoKpalleHnsi BbiIGpocoB kK 2020 u
2050 rogam no rpynnam ctpaH*’

Kareropus cueHapus | Permox 2020 rog 2050 rog
A: 450 mnH™? CTOpOHbI, yKka3aHHble B | oT -25 go -40% ot -80 10 -95%
CO,-aKkBMBasieHTa [Mpunoyxenun |
CTOpOHBI, He yKa3aHHble | 3HauynTesibHoe OTK/IOHEeHWE OT | 3HaunTesibHoe
B MpunoxeHun | 6a30BOro ypoBHS B JTaTUHCKOW | OTK/IOHEHME OT
Amepuke, Ha BvmxkHem 6a30BOro YpOoBHS
BocToke, BocTO4HOM A3nn 1 B | BO BCEX PErMoHax
CcTpaHax A3uu ¢ N1aHOBOA
3KOHOMMUKOIA

40 Hague District Court (2015). §2.14, 4.20 (Mpu 3ToM ecnv B YeTBEpTOM A0K/afe BEPOSITHOCTb HenpeBbileHnst 2°C npy Takoii
KOHLEHTPAaLM1 NapHUKOBbIX ra3oB oueHuBaniack B 50%, To B MAToM — B 66% (TaM xe. §4.20-4.21).

4 Tam xe. §4.22.

2 Tam xe. §2.15, 4.23.

4 B ux uncno 6Gbinn BKIOUYEHbI uneHbl OpraHn3alm 3KOHOMUMYECKOro coTpyaHuYecTBa U pa3sutisi (O3CP) U HeKoTopble CTpaHb!,
KnaccmuLpoBaBLUMECS HA TOT MOMEHT Kak CTpaHbl C NepexoHoi 3KOHOMMKON, Bkoyas Poccuio.

4 AHrn.: common but differentiated responsibilities (CBDR).

4 Tam xe. §4.23.

4% Tam xe. §4.24. Cm. Takke: UNFCCC Conference of the Parties. Decision 1/CP.16: The Cancun Agreements: Outcome of the
work of the Ad Hoc Working Group on Long-term Cooperative Action under the Convention. Para 37. URL: https://unfccc.
int/resource/docs/2010/cop16/eng/07a01.pdf (nata obpatyeHus: 28.07.2023).

47 Tam xe. §2.15. MNepBoHayasbHbIii McTouHKK: Gupta S. et al. Policies, Instruments and Co-operative Arrangements [/ Climate
Change 2007: Mitigation. Contribution of Working Group Ill to the Fourth Assessment Report of the Intergovernmental Panel on
Climate Change [/ ed. by B. Metz, O.R. Davidson, P.R. Bosch, R. Dave, L.A. Meyer. Cambridge, UK and New York, NY :
Cambridge University Press, 2007. P. 776 (Box 13.7). URL: https://www.ipcc.ch/site/assets/uploads/2018/03/
ar4_wg3_full_report-1.pdf (nata obpaterus: 28.07.2023).
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B: 550 maH? CTOpOHBI, ykasaHHble B | oT -10 go -30% ot -40 1o -90%
CO,-akBUBasIEHTa MNpunoxeHun |

CTOpOHbI, He yKa3aHHble | OTK/I0HeHNe oT 6a30BOro OTK/I0HEHMe OoT
B MpunoxeHuu | YPOBHS B JlTaTUHCKOIA 6a30BOro YpoBHA B
Amepuke, Ha BivxHem 60/bLUMHCTBE
BocToke n B BocTouHoi A3umn | pernoHos,
0COBGEHHO B
NatnHckoit

Awmepuke 1 Ha
BnwxHem BocToke

C: 650 mnint CTOpOHBI, yKa3aHHble B ot -0 po -25% ot -30 o -80%
CO,-akBMBasieHTa [NpunoxeHuu |
CTOpOHbI, He yKasaHHble | Ba3oBblii ypoBEHb OTK/IOHEeHWe oT
B MNpunoxeHuwu | 6a30BOro YpoBHS B
NatnHckoi
Amepuke, Ha

BnnmxHem BocToke
1 B BocTouHol
A3nn

B cBsA3nm c a3tum cyg otmeTwna, 4to EBponelickuii COBET — BbICWIWIA MONUTUYECKWIA OpraH
EBponeiickoro cow3a — nepBoHa4Ya/IbHO BbICKa3asics 3a TO, YTOObl YCTAHOBWUTL LE/IEBON MokasaTesib
CoKpaLleH1a BbI6POCOB MapHUKOBLIX rasoB Kk 2020 rogy B pamkax cot3a Ha yposHe 30% npu ycnosuu,
4YTO Apyrve NPOMbILIEHHO pa3BUTble CTpaHbl YCTAHOBAT A15 cebsi B paBHON CTeneHun ambuLMo3Hble
uenu. MockosnbKy 3T0 ycnoBue He 6b110 BbINOMHEHO, EBponeiickuii COH3 NOCTaBuA Lefb CHA3UTL 06bEM
BbIGPOCOB NULLIbL 10 YPOBHS Ha 20% Hmke 3HauyeHuin 1990 roga, XoTa B psae ouumnasibHbIX JOKYMEHTOB
Nnp13HaBaoCb, YTO 3Ta Leflb He COOTBETCTBYET BbiBogaM MIOMK o He06X04MMOM ypPOBHE COKpalleHus
Bbl6pocoB*,

Mpn atom HugepnaHabl Takke M3HadasibHO (B 2007-2009 rogax) ucxogusvm U3 Lenn COKpalleHus
BbIbpocoB B 2020 rogy Ao ypoBHs Ha 30% Hwke 3HaveHusa 1990 roga. MosgHee, ogHakKo, rocyapcTeo
OTKa3asloCb OT 3TUX MJIAHOB M YCTAHOBU/IO Lie/lb COKpaLLEeHMS BbIOPOCOB B CEKTOpax, NognajatLumx nog
[AelicTBME eBPONEiCKO CUCTEMbI TOProB/IM Bbibpocamu, B padmepe 21%, a B UHbIX cekTopax — Ha 16 %,
UTO 03HaYasIo COKpallleHMe Mo 3KOHOMUKE B LiesIoM Ha 14—17 %™,

B-cegbMbIX, Kak 3akouna cyf, CPOKM BbIXOAa Ha NpefesibHY0 KOHLUEHTpaumio MMEIOT 3HadeHue,
MOCKO/IbKY ra3bl Hakam/MBaloTCA B aTtmocdepe U OKasbiBalT NapHUKOBbIA 3heKT Ha NpoTsKEHUN
cToNeTuii (Yrnekucnblii ras) unm gecatunetuii (Hanpumep, MetaH)C.

TakvMm 06pasom, npesbllleHVe NpeaensHO A0MYCTUMON KOHLEHTPaLMM NapHUKOBbIX ra3oB CErofHs ¢
nocnesylowmnm CHWKEHMEM O3Ha4YaeT HakonjeHve B atMmocdiepe 60nbLIero KonmyecTsa NapHUKOBbLIX
rasoB ¥ 60MbLUMI YPOBEHb MOTENIEHNS, YEM B CLEHAPUN C HEAONYLLEHMEM POCTa KOHLEHTpaumMm ceepx
npeaensHOro ypoBHSA. Bonblinii ypoBEHb KOHLEHTpauMnm o3HavyaeT 6osiee BbICOKYH 3aBUCMMOCTb OT
Ha/IMUYNS NPOMBILL/IEHHBIX TEXHOOTMWI yoaIeHWS NMapHUKOBBIX ra30B M3 atMocdepbl, KOTOPbIE HA MOMEHT
pasbuparenscTBa (PaBHO KakK U Ha MOMEHT HanMCaHWs HaCTOSILLEN CcTaTbM) HaxoASATCA /Wb Ha
Haya/IbHOM 3Tane pasBUTUS U HE MOTYT UCMO/b30BAaTbCS B CKOIbKO-HMBYAb 3HAUYMTE/bHLIX MaclTabax®”.

Cya, Kpome TOro, OTAeNbHO OTMEeTW/1 BbiBOg YersBeptoro poknaga MI3OMK o Tom, 4TO Mepbl no
NnpefoTBpaLleHnto (CMATYeHNo) U3MEHEHNS KuMaTta npeanovytutensHee mep no agantauuv — B TOM
ynucsie MOTOMY, YTO AENCTBEHHOCTb MEPBbIX MO MpPeAoTBpalleHuto yuiepba Ha ropusoHTe 6avKaiimx
[lecaTuneTuii 6yaeT 3HaUMTENbHO Bbille 3EKTUBHOCTI NOC/IEAHNX2,

1.1.2. HapyweHue 2ocydapcmsoM HOpPM MamepuasibHO20 rpasa: HerposiB/IEHUe «Had/iexaujeao
ycepousi»

OKpY>XHOI cyq, MpULIen K BbiBOAY, YTO, YCTAHOBMB MeHee aMOu1LMO3HYH Lie/lb MO COKpaLLeHWIO BbIBPOCOB
ana HwpepnaHpos, yem npegnonaraetca B Yerseptom poknage MIOUK, rocygapctso Hapyllaet
00513aHHOCTb [EliCTBOBaTb B COOTBETCTBMU C 06LLENPU3HAHHBIM TPaXX4AHCKO-NPaBOBbIM MPUHLIMNOM

48 Hague District Court (2015). §4.25.
4 Tam xe. §4.26.

50 Tam xe. §4.20.

51 Tam xe. §4.32, 4.85.

52 Tam xe. §2.17.
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«Hagexallero ycepavsi»®®, B 4yacTHOCTM Npu peanunsauum TpeGoBaHuii cTatbM 21 KOHCTUTYUMM
HuaepnaHoB NogaepXmeartb CTpaHy B NPUIOAHOM /15 MPOXMBAHUA COCTOAHUK, a Takxe 3awmuiaTts 1
yayyllaTh OKpYXalollylo cpedy B Heii®. XoTa opraHbl NyGAvYHON BNacTu 06najatoT  LIUPOKOL
AMcKpeuneli B BONpoce 0 TOM, Kaknm ob6pa3om 06s5i3aHHOCTb MPOSIBAATL Hagsexaulee ycepane oyaet
peasnM3oBbIBATLCA Ha NPakTUke, 3Ta AWCKPEeUWs He SBASETCS HEeOorpaHUYeHHON: rocyfapcTBO HE MOXET
npunaratb ycepave HUXe MUHUMa/IbHO AOMYCTUMOrO YPOBHS®. «YuuTbiBasi CEPbE3HOCTb NOC/EACTBUIA
U3MEHEHUS KNUMaTa W 3HAYUTENIbHbIA PUCK MX HACTyn/aieHus 6e3 NPUHATUS Mep MO CMSATYEHUHo»,
3akmounn  cyn, HuaepnaHgbl OO/MKHbI MPUHATL Mepbl MO HEeJOoNyLWEeHUI0 pocTa  KOHUeHTpauuu
NapHVKOBbLIX ra30B B atMocepe Bbile 450 MAH?, NOCKOMBLKY 3TO ABAAETCA MUHUMa/IbHBIM TpEGOBaHMEM
O/151 NPeA0TBPALLEHUS ONACHbIX U3MEHEHWIA kumaTta®.

XoTa MmexayHapogHo-npaBoBble akTbl (Hanpumep, PKWK OOH, Kuotckuii npotokon, [oroBop o
hyHKUMOHMpOBaHMN EBpOMeiickoro coksa), a Takke MPUHUMNLI MEeXAyHapoAHOro npasa (Hanpumep,
NPUHUUMN HENPUUYMHEHUS TPaAHCTPAaHWUYHOIO Bpefa), Ha KOTopble CCblasica UCTeL, He UMET MpsAMOoro
JelicTBUS  BO  BHYTPUIOCyAapCTBEHHOM npasBe HwugepnaHgos, a MOTOMY He MOTryT  CAYXWUTb
HenocpeaCcTBEHHbIM MPaBOBbIM OCHOBaHWEM A/ YAOB/IETBOPEHUS UCKa, Takne akTbl U NPUHUUNGI, MO
C/oBaM CyAa, «HaxoAsaT OTPaxXeHue»°’ BO BHYTPWUIOCYAApPCTBEHHOM MpaBe M MOTyT WCMOMb30BaThCsA
CYZOM MpK TOMIKOBAHMU €70 HOPM, MOCKOJIbKY MPE3oMMpPYeTCs HaMepeHne rocygapcTea AelicTBoBaTh B
COOTBETCTBMM CO CBOVMM MEX/IyHapOoAHO-NPaBOBbIMU 06513aTe/IbCTBaMU®,

AHa/OTNYHbIV BbIBOA, CyA CAenasl U B OTHOWEHMU cTaTeil 2 «[MpaBo Ha Xu3Hb» U 8 «[lpaBo Ha
yBa)KEHME YaCTHOW WM CEMEHOWN XM3HU» KOHBEHLUMM O 3awuTe MpaB YesioBeKa M OCHOBHbIX CBO6OA
(manee — EKMUY), nocumtas, 4To, Nockonbky Urgenda He MOXET ObITb XEpPTBOW HapylleHus npas Mo
3TUM CcTatbsaM NO cMmbicny cTtatbk 34 EKIMY, oHa He MOXEeT ccblnatbCA Ha HUX B Kadvectse
HenocpeACTBEHHOIO NPaBoBOro OCHOBaHMA CBOMX TpeboBaHWii. CyaebHas npakTuka EBponelickoro Cyna
no npaBam 4enoseka (gaanee — ECIMU) no sTMM cTaTbsiM TEM HE MEHEE MOXET MCMO/b30BaTbCsl NpuU
TONKOBaHWM HOPM Npaea HuaepnaHaos, BKAOYAs NPUHLMN Haanexaulero ycepamsi*®. Cy, B 4acTHOCTMH,
obpatun BHMMaHWe Ha TO, 4TO: cTatbm 2 U 8 EKMY ycTtaHaBNuBaloT NO3UTMBHOE 0653aTeNbCTBO MO
3alyTe COOTBETCTBYHLLMX NpaB, TO €CTb TPEOYT OT rocyAapCcTB NPUHATMA Mep MO 3awuTe npas, gake
€C/IM yrposa WUCXoauT OT NNl UM [ENCTBUA, HE MMEKLMX NPSMORA CBS3U C rocyfapCTBOM; cTaTbs 2
MOXET NPUMEHATLCA [0 MOMEHTa YTpaTbl XU3HU; codepaHne 0653aTeNbCTB Mo CTaTbe 2 3aBUCUT, cpeam
npoyero, OT CTeneHn BpeAa, MPUUMHAEMOTO COOTBETCTBYIOLLEA [AeATeNbHOCTbI, WAn  OT
npeAcka3yeMoCTV CBSi3aHHbIX C Hell pUCKOB A/151 XM3HW YesioBeKa; B KOHTeKCTe cTaTtby 8 Heobxoanmo
Ha/sIMume NPUYMHHO-CNEACTBEHHONM CBA3M MEXAY MPUUUHAIOLLEN Bpes AeATeNbHOCTbIO Y ee HeraTuBHbIM
B/IMSIHUEM Ha 4esiOBEKa; HakoHel, cTaTbs 8 3awmuiaeT OT Bpeda, NpeBbillalollero onpefesneHHbIn
nopor®,

[enas BbIBO4 O HEOOCTATOMHOCTM YCW/IWIA rocyAapcTBa, TO €CTb HEUCNOSIHEHUS MM 06A3aHHOCTH
NposiBNSATL HaAMexallee ycepaune, cyd NPUHS/ BO BHUMaHWe crieaytolime yeTbipe dhaktopa®?.

B kauyecTBe nepBOro OH yka3asl Ha BEpPOATHOCTb BPEAOHOCHOI0 M3MEHEeHUs KaumaTta, Xapaktep u
CTeneHb Bpefa, HaHOCMMOIO M3MEHeHWeM knumara, npeackasyemocTb Takoro spega. Cyn npuien K
BbIBOZY, YTO MO MPUYMHE BbICOKOrO pMUCKa HACTYNeHWs BPe4OHOCHbIX NOC/1eACTBUI U3MEHEHUS KaMMaTta

53 Hupepn. zorgvuldigheid, aHrn. due care (MCnonb3yeTcsi B NEPEBO/E PELLEHNST OKPYXHOTO cyaa Maarn, npegocTaBieHHOM CyAoM)
unun due diligence. B gokymeHTax BepxoBHoro cyga P® 1cnosb3yeTcs TEPMUH «0/MKHAsA OCMOTPUTENBHOCTb» (CM., Hanpumep,
BepxoBHbIil cys, P®. O606LeHe NpakTUKM M NPaBOBbIX MO3NLMIA MEXAYHAPOAHbIX AOrOBOPHbLIX W BHEAOTOBOPHbLIX OPraHoB,
JencTeyloWmx B chepe 3almTbl Npas 1 CBO6OA Yenoseka, N0 BONpocaM 3aliMTbl Npasa /vua Ha XusHb // yTB. YnpasneHnem
cucTemaTMsauuy  3akoHogatenbCcTBa W aHanmM3a  cyaebHoit  mpaktukm  BepxoBHoro Cypa Pé.  2021. URL:
http://supcourt.ru/documents/international_practice/30129/ (pata o6pateHusn: 28.07.2023)). [onaraem, OAHaKo, 4YTO B
KOHTEKCTE 3alnTbl NpaB C/I0BO «OCMOTPUTESIBHOCTL» (TO €CTb OCTOPOXHOCTb) HE BMNOJSIHE BEPHO PACKpbIBAET CyTb NO3UTUBHOMO
06A3aTeNnbCTBa, O KOTOPOM WAET pedb. TEepMUH «Hag/exallee ycepave» kak aHanor due diligence wcnonb3yetca B
pyccKoA3bIYHbIX AOKyMeHTax CoBeTa no npasam 4enoseka OOH (cM., Hanpumep: CMNY OOH. PekomeHpaums Ne 11
DKCMepTHOro MexaHu3Ma B OTHOLUEHWM KOPEHHbIX HapofoB M CBOOOAHOrO, MpeasapuTeNibHOr0 U OCO3HAHHOro cornacus //
CBo6ofHoe, npeABapuTesibHOe N 0CO3HaHHOE Cornacue: NpaBo3allWTHBIA NoAxo4. ViccnefoBanHne SKCNepTHOTO MexaHn3ma no
npasaM KopeHHbIX Haponos. A/HRC/39/62. 10 asrycta 2018 roga. C. 21 (n. 4).

54 Hague District Court (2015). §4.36.

% Tamxe. §4.36, 4.53.

% Tam xe. §4.83.

57 3peck v ganee, ec/N He ykasaHo MHoe, nepesof Haw. — FO.P, K.K.

%8 Hague District Court (2015). §4.42-4.44, 4.63.

% Tamxe. §4.45-4.46.

50 Tam xe. §4.49-4.50.

51 Tam xe. §4.63.
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Ha TrocyfapcTBO Bo3naraeTcs Becomas® 0653aHHOCTb MO MPUHATMIO Mep, HanmpaBfeHHbIX Ha
npefoTBpalleHne Takux W3MeHeHWid. B vacTHocTM, 6e3 NOoBbIlWeHWs ambuuMo3HOCTU ueneii no
COKpalLeH1I0 BbIOPOCOB MapHMKOBbLIX ra30B CAEPXMBAHWE pocTa Temnepartypbl B npegenax 2°C craHeT
HEBO3MOXHbIM, YTO OYAeT MMEeTb Cepbe3Hble HeraTvBHbIE MOCMEACTBUA /1A YeNOoBEKA U OKpYXatoLlel
cpefbl. B ¢BA3M € 3TM Mepbl N0 COKpaLLEeHWIo BbIBPOCOB A0/MKHbI MPUHMMATbLCA 6e3 npomennenus. Cya,
NCMO/b30BaUT MPEA/IOKEHHYIO UCTLOM aHa/orMio C HeITAHbIM TaHKepPOM, ABUraTesiv KOTOPOro AOJ/IXKHbI
BbIK/1IOHATbCS 3@ HECKOJIbKO COTEH KUIOMETPOB A0 6epera: «Ecnn BbIKNHOUUTL ABUraTesib TOIbKO Nocne
TOrO, KaK Npuyasl NOKaXETCS B NoJie 3peHNs], TAHKEP PaHO WM MO3AHO BPEXETCS B HEro»®2,

BTopbiM hakTOpoM, KOTOpbIi 6bl1 MPUHAT CyAOM BO BHUMMaHue, Oblna posb AelcTBuil (Mam
6e3geiicTBus) rocygapcrtea. B cuiy kno4eBOil ponu, KOTOPYH rocyAapcTBO urpaetr B obecneveHun
nepexoia K ycTOM4MBOMY O6LLECTBEHHOMY YCTPOWCTBY, OHO AO/DKHO MpuiaraTb 3HaYNTE/bHbIE YCUINS,
4yToObl CopMMpoBaTb afeKBaTHYd HOpMaTWBHO-NPaBoByl 6a3y [N cokpalweHus Bbl6poCoB
NMapHUKOBbLIX ras3os B HugepnaHgax. He siBnasicb HenocpeacTBEHHbIM 3MUTEHTOM (OCHOBHOIO 06bema)
NapHWKOBbIX ra3oB, roCy4apCcTBO TEM HE MEHee MOXET OCYLLECTB/ATb U OCYLLECTB/SAET BO3AENCTBME HA
064 ypoBEeHb BbIGPOCOB NApPHUKOBbLIX a30B B CTpaHe. VHTepecbl TPeTbuX /v, BKIOYas rpaxiaH
HuaepnaHgos 1 ucTua, TpebyloT OT rocygapcTsa NoaxoAuTb K BOMPOCY BbIGPOCOB NapHUKOBbLIX ra3oB C
0c060i1 TwarensHocTbio. Kpome Toro, B pamkax PKMK OOH 1 KnoTckoro npoTokona rocygapcTBo SBHbIM
06pa3oM NpUHANO Ha cebs OTBETCTBEHHOCTb 3a BbIGPOCHI MAPHMKOBBIX rA30B B CTPaHEe N UX COKpalleHne
B TOll CTeneHW, B KOTOPOW 3TO HEO6XOAUMO AM1S NPefoTBpalleHWs OnacHbIX W3MEHeHWl kKavMmara.
Bo3amoxHoCTM 6Gu3Heca M rpaxgaH no nepexogy K YCTOWuMBOlM OOLLECTBEHHON MOAEenn 3aBUCAT OT
Ha/IMuMsA  HeuckonaemblX («3efleHbIX») WCTOYHWMKOB 3HEpPrnu, KOTOpoe B HEKOTOPOW CcTeneHu
obecneunBaeT rocyaapcTeo®.

TpeTbuM  (hakToOpoM, Ha KOTOpbIA cOCnasics  cyf, ABNsAfacb O06PEMEHUTENbHOCTb  Mep
npefocTopoXHocTW. Cya npuwen K BbiIBOAY O TOM, YTO 60siee 3KOHOMUYECKN 3NEKTUBHLIM, TO €CTb
MeHee OBGpeMeHUTEesNIbHbIM A1 TOCYAapcTBa, ABSAETCA NPUHATUE Mep N0 COKpalleHU0 BbIOGPOCOB Kak
MOXHO paHblUe, a NoTOMY rocyapCTBO HeCeT 0653aHHOCTb NpuiaraTb YCUIns K TOMy, YTO6bl cokpallatb
X KaK MOXHO CKOpee M Kak MOXHO 6osble. Cyg npuHAM BO BHMMaHue TOT oakT, uto o 2010 roga
HupgepnaHabl ucxoawnuM M3 MaaHoOB cokpauleHus Bbi6pocoB B 2020 rogy A0 YpoBHA Ha 30% Huxe
3HayeHma 1990 roga, a TorgallHee MpaBUTENLCTBO MOATBEPXAA/I0 HEOOXOAMMOCTb COKpalleHUs
BbIOGPOCOB CTOpPOHaMW, YyKasaHHbiMU B [Mpunoxenun | PKWK, go ypoBHa Ha 25-40% Huxe pnns
cOoepXvBaHMA pocTa Temnepatypbl B npegenax 2°C. «O4yeBMAHO, 3Ta Uesb Npeacrtasnanacb B TOT
MOMEHT 3KOHOMUYECKN 3IEeKTBHON», — 3aaBun cya®™. Mpy 3TOM rOCyAapCTBO He MpPUBENIO HK
HayuHbIX, HN 3KOHOMWYECKUX OCHOBaHWI A1 U3MEHeHWs uenenonaraHus. bonee T10ro, Ha O4HOM U3
3acefaHvini cypa npeacrasuTeslb rocygapcrsa NpsAMO MNOATBEPAU, UTO COKpalleHwe BbIGpoCoB [0
ypoBHA Ha 30% Hmke ypoBHA 1990 roga ocTaeTcs BO3MOXHbLIM®S,

Cya, Takke NPUHAN BO BHWMaHWE Hay4Hblil KOHCEHCYC O TOM, YTO B CU/y HAKOMNWUTEbHOTO adhdekTa
(coxpaHeHve napHUKOBLIX ra3oB B arMocdiepe B TEYEHWE A/IMTE/IbHbLIX NepuoaoB BPEMEHU) MPUHATUE
mMep B Onwxkaiiweli nepcnekTBe 3KOHOMUYECKM 60siee BbIfOAHO MO CPaBHEHUIO C WX MPUHATMEM B
OTAA/IEHHON nepcnekTuBe, a eAMHCTBEHHO AeliCTBEHHbIM CNocob0OM MNpefoTBPaLLeHUs HacTynnaeHus
ONacHbIX NOCMeACTBUI N3MEHEHNS KUMaTa SBASETCA COKpalleHVe KOHLEHTpaLmMu NapHMKOBbIX ra3os, B
TO BpemsA Kak agantauus K WU3MEHEeHUI0 Kaumara No3BONAET /Wb CMATYUTbL MOCMEACTBUA, HO He
npegoTBpaTtuTe UX. MpuM 3TOM pacyeT Ha BO3MOXHOCTb WMCMOMb30BaHUSA B OyayLleM NPOMbILLIEHHbIX
TEXHOMOINIA YAANeHNss HaKOMIeHHbIX MapHUKOBbLIX ra3oB M3 aTMoctepbl ABNSETCH HEOOOCHOBaHHbLIM,
MOCKOMNbKY TaKMe TEXHOSIOrMU B HaCTOsLLEe Bpems Haxo4AaTCsA MUl Ha HaYaslbHOM 3Tane pasBuTus u
NepcneKkTBbI UX UCMOMb30BaHUS B CKOJIbKO-HUBYAb 3HAUMMbIX MacluTabax OCTatoTCst HEACHBIMM®',

B KauyecTBe ueTBepTOro oakTopa, NOBAUSBLLEIO Ha BbIBOL CyAa, Oblv BblAENEHbl PAMKM YCMOTPEHUS
rocygapctea. o MHEHWIO cyaa, OAWCKPeLUWs rocyfapcTsa orpaHuumBaetcsi®®, Bo-nepBbiX, NPUOPUTETOM
Mep No CMATYEHUID MW3MEHeHUs Knumara nepes mMepamy Mo agantauuu; BO-BTOPbIX, MPUHLMNOM
cnpaBefIMBOCTM, KOTOPbIA BblpaXaeTcs B TOM, YTO CTpaHbl, yka3aHHble B lMpunoxeHun |, 06a3ytoTcs

52 Hwugepn.: zware.

% Tam xe. §4.65.

54 Tam xe. §4.66.

% Tam xe. §4.70.

% Tam xe.

5 Tam xe. §4.71-4.72. 310 yTBEPXEHNE OCTAETCA CNPABELMBLIM U HA MOMEHT HanUCaHWsi HacTosLLel cTaTby.
% Tamxe. §4.75-4.77.
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BHECTU OOMbLWINA BKMag B COKpallleHMe BbIOPOCOB, a Takke B HEO0O6XOAMMOCTU «pa3yMHOro»
pacnpegeneHmsa 6GpemMeHn MeXay HbIHEWHUM W 6yaylwmMMn MOKONEHUSMU; B-TPETbUX, MPUHLMUNOM
NPefOCTOPOXHOCTM U NPUHLIMMOM NpefoTBpaLLeHus.

OcHoBaHMeM N5 0TX04a OT 3TUX NPUHUMMIOB MOIN Obl NOC/YXWUTb BbICOKME 3aTpaTtbl HA CMSArYeHue
n3MeHeHns knnmara (To ecTb CoKpalleHne BbIBPOCOB), NOCKO/ILKY Ha rocyAapcTBO He MOryT Bo3naraTbes
HEMOCU/IbHbIE WM HEMPOMOPLMOHa/IbHO 06peMeEHUTENbHbIE 006513aHHOCTU, OAHaKO, Kak YyNnoMUHanoCb
BblLLE, BbIBOA, O (DMHAHCOBOW 0GPEMEHNTENTLHOCTM MEP HE CriefyeT M3 06CTOATEeNbCTB Aena.

Mo MHeHW0 cyfa, rocynapcTBO HE MOXET CCbhl1aTbCA Ha TO, 4YTO AoNns HuaepnaHooB B COBOKYMHOM
0o6beme BbIGPOCOB fABASETCA He3HaumTenobHol (okono 0,5%), a MmoToMy YyxXecTodeHue uenei no
COKpalleH/o BbIOGPOCOB He MNOBAUSET Ha MW3MEHeHue Kaumata B 0OLeMMpOoBOM MacluTabe.
Ha rocygapctBax, M0 MHEHWUIO CyAa, JIEXUT Kak KO/IEKTUBHASA, Tak U UHAUBMAYaNbHast 0653aHHOCTbL Mo
COKpaLLEeHMI0 BbIBPOCOB, N Kaxoe COKpalleHMe BHOCUT CBOW BK/1aj B COKpalieHue obuiero obbema
BbI6GpoCcoB. Cy/, Takke OTBepr A0BOA, O HEBO3MOXHOCTU NPUHATUSA HugepnaHgamy 6onee XecTknx Mmep B
OTHOLLUEHUN CEKTOPOB, BXOASALLMX B €BPOMENCKyt CUCTEMY TOProB/IM KBOTaMu Ha BblOGpPOCHI, YEM 3TO
npeaycMOTPEHO 06LLLEEBPONECKOM NOMUTMKON, a Takke A0BOA O BO3MOXHOW «yTeuke yrnepoga» (To
€CTb NepeBoge NPON3BOACTB B Apyrue CTpaHbl) M CO34aHNM HECNPaBE IMBbIX YC/TI0BUIA KOHKYPEHLUMN A5
HUAEPNAHACKNX KOMMaHWiA, COYTSl COOTBETCTBYIOLLME PUCKU HEJOKA3aHHBIMUN®.

Mo COBOKYMHOCTM 3TWX OCHOBaHW cyp 06s3as1 HugepnaHgbl obecneuntb Ha koHel 2020 roga
COKpaLleHMe eXerogHoro COBOKYMHOro o6bema BbIOPOCOB B CTpaHe [0 YPOBHA He MeHee yeM Ha 25%
HmKe 3HadveHus 1990 roga™ u o6bsABWU pelleHne BCTYNMBLUMM B CU/Ty Ha BpemMeHHoli ocHose™. Cyg
MOSICHU/, UYTO €ro pelleHVe He HapylaeT NPUHUMM pasfeneHus BracTei’” u He npegonpeaensiet
3aKoHoAaTeNlbHble WKW NOAINTUYECKUE Mepbl, KOTOpble [AO/MKHO MPUHATL [OCYAapCcTBO AN ero
ncnonHeHna™. B OTBET Ha [I0BOA, O TOM, YTO pELLEHNe B NO/b3y UCTLLA MOXET YXY/ALINTb NEPErOBOPHYIO
nosnumo HuaepnaHaos Ha KoHepeHuun ctopoH PKMK OOH B Mapwke B 2015 roay, cyd 3aMeTuni NuLlb,
4ytTo eMy «cnefyet MpOABUTb CAEPXAHHOCTb, MOCKOMbKY MOCNeACTBUSA peLLeHus cyda CrIoXHO
OLIEHUTb» "4,

1.2. AnennsumnoHHbIii cya Maarn n BepxoBHblii cya HugepnaHgos

N anennsumoHHbli cyan, u BepxoBHbli cya HuaepnaHfoB NOATBEPAUM MPaBUAIBHOCTb OCHOBHbIX
BbIBOJOB CyAa NEPBOA MHCTaHUMM — 3a OAHWM WCK/IYeHMeM. Ecnn okpyxHoli cyd ncnosib3oBan
ctatb 2 1 8 EKMY nuwb Kak BcnomMoratefnbHble WHCTPYMEHTbI MpY TOSIKOBaHMM YacTHOMPaBOBOro
npuHUMNa Hagnexawero ycepavs, BbILIECTOALME WHCTAHUUW MpU3HaIN HapylleHne OTBEeTYMKOM
ctatei2 n 8 EKMNY (a wMMeHHO 00683aHHOCTU MPOABMATL Haj/iexallee ycepave Mnpu 3alure
COOTBETCTBYHOLLMX NPaB) Kak AeACTBYIOLLMX HENOCPEACTBEHHO .

Mo3numio Bcex Tpex CyA0B MOXHO BblpasuTb credytowmym obpa3om: xapakTep yrposbl, CBA3aHHON ¢
MU3MEHeHneM kumarta (kak 475 mMupa B Uenom, Tak U ansa HugepnaHAoB B 4YacCTHOCTM), a Takke
BO3MOXHbIE€ NOC/IEACTBUSA HECHWKEHUSA KOHLEHTPauuy NapHMKOBbLIX ras3oB B Gnwkalilem 6yayliem c
TOYUKN 3PEHUS YBENIMYEHUA 3TUX Yrpo3 TaKoBbl, YTO CHWXeHue Bbi6pocoB B 2020 rogy [0 YPOBHSA He
MeHee uyem Ha 25% Hwxe ypoBHA 1990 rofa — 3TO MUHUMYM (OTpadkaloLMil HayuHblli KOHCEHCYC ”
obwyo nosuumio yyactHukoB PKMK OOH, Bkntouasa EC u HugepnaHapbl), koTopbii HuaepnaHapl kak
rocyfapcrtso, 06sa3aHHOE NPOABNATL Haf/exalllee ycepane no salute npas CBOUX rpakiaH Ha XU3Hb, a
TakKe Ha yBaXKeHWe 4acTHOW WU CeMeiHON XM3HM B COOTBETCTBUM CO cTaTbsaMu 2 n 8 EKIMY, obsA3aHo
obecneunTb. Juckpeuns rocygapctsa pacnpocTpaHAeTCs /i1lb Ha BbIGOp Mep 418 LOCTUXEHUA 3TOM
Lenun, Ho He Ha BbIGOp camMoli Lenu.

Mpy 3TOM CyAbl BbIWECTOAWMX WHCTAHLUMIA 3a0CTPWIM HEKOTOPble BbIBOAbI OKPYXHOrO cyga o
KIMMaTMUYeCKMX pUckax N HeJOCTaTOYHOCTY AeACTBUI rocyapcTBa rno NX CMArYeHuH.

Ccbllkn rocyfapcTBa Ha asisTepHaTVBHblE CLEHapuM COKpalleHUs BbIOPOCOB (MEeHbLUnA 06bemM
cokpauwjeHusi BbIGpocoB B 6vxaiilleil nepcnektuse ¢ 6onee macluTabHbIM NCMOb30BaHNEM TEXHOMOT WA
noesiowjeHuss B Oyayuwiem), paccMOTpeHHble B [latom pgoknage MI3UK, cyabl  npusHanm

%9 Tamxe. §4.78-4.82.

° Tam xe. 85.1.

T Tam xe. §5.3.

2 Tamxe. §4.102.

7 Tam xe. §4.101.

7 Tam xe. §4.100.

5 Hague Court of Appeal. §35, 76; Supreme Court of the Netherlands. §5.8, 5.9.1, 5.9.3, 9.
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HeCcoCTOATeNbHbIMU MO NPUYMHE BbLICOKO HEeonpeaeneHHOCTU OTHOCUTEIbHO MNEepPCnekTVB pPa3BUTUSA
TEeXHOMOrWiA nornowexns. CueHapun, npegnonarawlye 6obue 06bEMbI MOMOLWEHUS B ByayLieMm,
aneNnsAunoHHbIN Cyf, Ha3Basl «HE OYEHb Pea/IMCTUYHBIMU» U 3asiBWUS1, YTO «KapTWHA, HapucoBaHHas B
MaTom oueHouHom poknage MIOVIK, BO3MOXHO, C/AMLIKOM pafyXHa», a BepxoBHbIA cyn YyTOUHWII, YTO
onupaTbCsl Ha TakMe CLEeHapuyu Hefb3s B CUY MNpUHUMNA NPefoCTOPOXHOCTU™S. BbillecTosiwime
WHCTaHUMN OTMETWIN NpW 3TOM, 4YTO B CBETE HOBbLIX HaAy4yHbIX [aHHbIX HeonylleHWe OnacHbIX
KNMMaTu4ecknx M3MeHeHnin obecnednBaeTcs TObKO CAEPXUBAHNEM poCcTa TeMNepaTypbl Ha YPOBHE He
6onee 1,5°C u©, COOTBETCTBEHHO, HeAONyLleHNEM pocTa KOHUEHTpauuM NapHUKOBbLIX ra3oB
Bbllwe 430 MAH?!, a no3ToMy BMeHsiemas rocyaapctBy  06s13aHHOCTb  He  AOMYyCTUTb — pocTa
KOHLEHTpaumu cBbilwe 450 MH? NnpeacTaBnseTcs «He CTO/b NECCUMUCTUYHON» ',

Josog o Tom, 4to uenb B 25-40% npepnoxeHa B YerBeptom poknage MI3AVK pna Bcex cTpaH,
BK/IIOYEHHBIX B NpuioXKeHne |, B COBOKYMHOCTHW, @ He AJ151 KaXA0A OTAENbHO, CyAbl OTMENN, COC/IaBLUNCH
Ha BbICOKMI YpOBEHb BbIGPOCOB Ha Aylly HaceneHus 1 BbicOkuii BBIM Ha pgywy HaceneHus B
HupgepnaHpgax (nocnegHwii, B 4acTHOCTW, WCMONb3YyeTcs A8 pacnpefeneHus obsasarenbcts no
COKpaLlleHno BbIGpocoB B pamkax EC)’8. Mpu aTOM NPUHLMN NPeA0CTOPOXHOCTH, 3aKpensieHHbli B PKMK
n B npaktnke ECIMY, no MHeHWIO CcyaoB, He TMO03BOMAET OTBETUMKY CCbINAaTbCA Ha HayyHylo
HeonpeaeneHHOCTb OTHOCUTENBHO U3MEHEHUS KiumaTta’®,

ApPryMeHT rocygapctea 06 OTCYTCTBUM MPWYUHHO-C/IEACTBEHHON CBA3N MeXAy €ro AeicTBUAMM W
M3MEHEHUEeM KaMmaTta CyAbl Takke He counu ybeauTernbHbIMW. ANEISAUMOHHBIA Cyf ykasan, uTo,
MOCKONbKY peyb MAET He O BO3MELLEeHWM Bpefa, a O MOHYXAEHUW K COBEPLUEHMUIO OrpefesieHHbIX
[eiCcTBUiA, AOCTAaTOYHO CyLIEeCTBOBaHMS «pPeasibHOT0 PUCKa» BO3HWMKHOBEHMS OMAacHbIX NOCNeACTBUNA, B
OTHOLLIEHUWN KOTOPbIX AO/MKHbI GbiTh NPUHATLI MepbI®. «Ec/n 6bl cya NPUHS NO3ULMIO FOCY1apCcTBa, OH
npu3Han 6bl OTCYTCTBUE OPUANYECKUX CPEeACTB pelleHus 1nobdasibHONW Npo6nemMbl Takoro YpPOBHS
CNOXHOCTN. Kaxxgoe rocyfapcTso MOr/10 Obl yTBEPXAATb, UTO HE 0683aHO NPUHMMATbL Mepbl, €CNn Apyrne
rocygapctea He OyayT fenaTb TO e camoe. Takoil pesynbrar HenpuemsieM B TOM 4Yuc/ie NOoTOMY, YTo
Urgenda He moOxeT 06paTtuTbCsA C WCKOM B HUAEPNaHACKUA cyd KO BCEM TakMM rocyjapcTBam», —
3aK/oumna anenisuMoHHas HeTaHums®, BepxoBHbI Cyq, Molwlen eule Janblie U 3amMeTW B CBS3U C
atum, uto u PKNK OOH, n lMapwxckoe cornailleHve npegnonaralwT VHAMBUAYa/IbHYKO 06A3aHHOCTb
rocyfapcTs, NO3TOMY «B NpUHUMNE, uenu, obo3HayeHHble B YeTBEPTOM OLIEHOYHOM JoKnane, OTHOCATCA
N K KQXKAO0MY OTAE/IbHOMY FrOCYAapCTBY M3 IPynnbl yKasaHHbIX B MpunoxeHun 1»%2,

2. Oeno Milieudefensie et al. v. Royal Dutch Shell plc.

OCHOBHbIM UCTLOM MO KOIIEKTUBHOMY WMCKY K OQHOW U3 KPYMHENLWNX HeddTAHbIX KOMNaHuii Mupa Royal
Dutch Shell plc®® BeicTynuna HugepnaHackaa accoumauna Milieudefensie, paboTaiowas B TOM 4Yucne B
cthepe 3aWmTbl OKpyXawulein cpeabl. OTBETUMK — XO/ANHIOBAss KOMnaHusa rpynnbl Shell (coctout 13
6onee yem 1100 komMnaHuii NO BCeMy MuMpy), onpegenswowas ee obwylo nonutuky. Npasnedve RDS
OCYLLECTB/ISIET, Cpeamn npodero, obuiee pykoBOACTBO B Chepe ynpaBfeHus puckamu, CBA3aHHbIMU C
n3MeHeHueM Kimmara®s,

YnooBneTBopsas TpeboBaHMA WCTUA, CYy4, NOCTAHOBW/I, YTO Ha OTBETYMKE JI@XUT 0653aHHOCTb
NnoCcpesAcTBOM  KOpPNOpaTMBHOW MOAWTUKM  06ecneunTb  COKpallleHWe COBOKYMHOrO HeTTo-06bema
CO6CTBEHHbIX BblIbpocoB CO, rpynnbl Shell B 2030 rogy A0 ypoBHA Ha 45% Huxe ypoBHs 2019 roga
(«06a3aTeNbCTBO pe3ynbTara») U Nnpuiaratb MakCMasibHble YCUANs K TOMy, YTo6bl 06eCneunTb Takoi xe
06beM cokpallleHns BblopocoB CO, KOHTpareHToB rpynnbl Shell, BkNoYass KOHEYHbIX NoSib3oBaTenei
(«06s3aTeNbLCTBO NoBeAeHNs»)%,

6 Hague Court of Appeal. §49. Supreme Court of the Netherlands. §7.2.5.

7 Hague Court of Appeal. §50. BeposiTHO, cya UMeN B BUAY «He CTOMb 06pemMeHunTenbHO». CM. Takke Supreme Court of the
Netherlands. §4.3.

8 Hague Court of Appeal. §60. Cm. Takke Supreme Court of the Netherlands. §7.3.4.

®  Hague Court of Appeal. §63. Cm. Takxe Supreme Court of the Netherlands. §5.3.2, 5.6.2, 7.2.5.

8 Hague Court of Appeal. §64.

8 Tam xe.

8 Supreme Court of the Netherlands. §7.3.2.

8 B 2023 rogy rpynna Shell 3aHuMaeT 11-10 CTPOUKY B peiiTuHre KpyrnHeiiumx komnaHuuii mvpa Forbes 2000. Ee onepexaroT
TONbKO  [Be  KOMMaHun  HedoTerasoBoro  cektopa: Saudi  Arabian  Oil  Company wn  ExxonMobil.  URL:
https://www.forbes.com/lists/global2000 (gara o6patieHus: 28.07.2023).

84 Hague District Court (2021). §2.5.1.

8 Hague District Court (2021). §4.4.55.
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Kak n B gene Urgenda, cyn o6Hapyxu, 4To 0653aHHOCTL RDS No cokpalleHunio BbIGPOCOB BbiTeKaeT
N3 HenMcaHoro TpeboBaHuna npuiaratb Hagnexallee ycepave, KOTopoe B AaHHOM c/lydyae Bo3faraeT Ha
KomnaHuio MpaxaaHckuii kogekc Huaepnannos® (B gene Urgenda anennsiuyoHHblii 1 BepXoBHbI cyapi
CCblnaInCb Takxke Ha cTaTtbk 2 n 8 EKIMY, a okpyxxHoii cya — Ha ctatbio 21 KoHcTuTtyummn HngepnaHaos).
CBOM BbIBOAbI O COAEpPXaHUM 3TOro TPeboBaHWSA NPUMEHUTENBbHO K RDS OKPYXHOI cyfd, MOTMBUPOBaUT
CEpPbE3HOCTLI0 YIPO3bl M3MEHEHWS Kumarta U posbio rpynnel Shell B co3gaHuy nnv npegoTepalleHnm
3ToM yrposbl®’.

Cynd, B 4acTHOCTM, yKasas, uTo®, Bo-nepBbiX, B HuaepnaHgax Habnwogaercsa B ABa pasa Gornee
ObICTPbIA POCT NPUNOBEPXHOCTHOW TeMNepaTypbl, YeM B CpeAHeM Mo Mupy (MO COCTOSIHUIO Ha MOMEHT
pasbupaTtenscTtBa oHa YyBenmumnacb Ha 1,7°C u 0,8°C COOTBETCTBEHHO). VI3MeHeHVWe knumara,
Bbi3biBaeMoe Bblbpocamn CO,, 6ygeT WMMeTb «Cepbe3Hble» U «HeobpaTumble» MOCNeACcTBUA A/1s
HuaepnaHgoB v paiioHa BatTtoBoro mopsi (4actb CeBepHoro mopsi y 6eperos HuaepnaHgos, lrepmaHmimn v
[Janun), Bknoyas npobnembl HaCeeHNs co 340POBLEM U POCT CMEPTHOCTU OT Xapbl, pacnpocTpaHeHne
WH(EKLMOHHbIX 3ab0/1eBaHNn, CHWXEHME KadyecTBa BO3dyxa, 00/ee WHTEHCMBHOE BO34encTene
YNbTPadgMoNEeETOBOro N3/lydYeHnsl, pacnpocTpaHeHme 3aboneBaHnin, nepegatoLLmMxcs ¢ nuuiein n sogoii. Mo
Haubosiee NecCCMMUCTUYECKM CLiEHapuaM palioHy BaTToBoro Mopsi rpo3uT NnosiHoe 3aTtonsieHne®.

Bo-BTOpbIX, NpaBo xutenei HuagepnaHgos v paioHa BaTToBOro MOps Ha XW3Hb 1 yBaXKEHWNE YaCTHOW
N CEMENHOI XW3HWM 3aKpensieHo B cTaTtbsax 2 u 8 EKMY u ctatbax 6 n 17 MexayHapogHOro nakra o
rPaXKaaHCKMX U NOIMTUYECKUX NpaBax. XOTs UCTEL, HE MOXET CCbl1aTbCsA Ha 3TV HOPMbI, MOCKO/bKY OHU
MPUMEHSAIOTCA K OTHOLUEHUSIM MeXAy [OCyAapCTBOM MW rpaxjaHamu, npu TOMKOBaHWW MpuHUMNia
Haf/iexallero ycepavsi Cyf y4YuiTbiBaeT UX W BblpaXaemble UMW LLeHHOCTW, B TOM YWCMe 3awuTty OT
onacHbIX 3MeHeHui knumarta®.

B-TpeTbux, pyKOBOAALLME NPUHLUMMBI NPeanpUHUMATENIbCKOW AeATENbHOCTU B acrnekTe npas YesioBeka
OOH npegnonaratoT HEOGXOAMMOCTb COGNIOAEHNST NMPaB YenoBeka cybbekTamu npegnpuHMMaTenbCcKom
feaTtenibHOCTU. XoTA camu PykoBogswme MpUHUKNbLI HEe SABASKTCA  opuamnyveckn o06a3biBaloLLmnm
[OKYMEHTOM, OHMW BbICTYNalT aBTOPUTETHbIM UCTOYHUKOM «MSFKOTO MpaBa», BbIPaXXalLMM aKTyasibHoe
npeacTaBfieHne MeXayHapo4HOro coobulectTsa 0 HopMax NnoBefeHus GusHeca, 1 COOTBETCTBYHOT MHbIM
NO/Ib3YOLWUMCS  LUMPOKOW MOALEPKKOA WHCTPYMEHTaAM «MSFKOTO MpaBa», TakMMm Kak [nob6asbHbli
porosop OOH n PykoBogswme npvHumnbl OpraHnsauuy 3KOHOMUYECKOro COTPYyAHMYeCTBa U pasBuTHA
ANs1 MHOTOHALMOHa/bHbIX NPeanpUaTHii.

B-ueTBepTbIX, RDS ABNAETCA NULOM, ONPeAenstoLMM CTpaTErnuyeckyto NoIMTUKy rpynnsl Shel:.

B-naTbix, COBOKYMHbI 06bem BblibpocoB CO, rpynnbl Shell no Tpem obnactam oxeaTta (TO ecTb
BKJ/ItO4as BbIOPOCHI KOHTPAreHTOB M KOHEYHbIX MoMb30BaTeneil NpoaykLmmn) npesbilaeT 06bem BbIGPOCOB
CO, MHOrux rocygapcTs, Bkovas HugepnaHabl, 1 BHOCUT CBOV BK/aA, B NOTENIEHWE KMMaTa B MUpe U
B palioHe BaTtToBOro mopsi.

B-wecTtblx, Ha RDS BoO3naraetca uHAMBUAYyaslbHAA O06513aHHOCTb Y4yacTBOBaTb B CMSTYEHUU
M3MEHEHUs] KMMaTa B TOI CTENEHU, B KAKOW 3TO NMO3BO/ISAOT ee BO3MOXHOCTV®. C yueTom BnusiHust RDS
Ha BblGpocCkl rpynnbl Shell n Ha pbIHOK UCKOMaeMbIX BUAOB TOM/MBA, 3HAYNTENIBHOIO 06beMa BbIOPOCOB,
npeBbIIAloLLEero nokKasare/m MHOIMX [OCYAapCTB, W Bbi3blBAEMbIX 3TMMKU BblGpocaMn HeobpaTMMbIX
nocneacTBuiA U PUCKOB AN1A NpaB YenoBeka xuTeneii HuagepnaHgos u paiioHa BatTtoBoro mopsi, RDS
06s3aHa 0b6ecneunTb ONpedesneHHblii YpoBEHb COKpalleHnss cobcmseHHbIX BbIbpocoB rpynnbl Shell (To
€CTb HEeCeT «0053aTeNIbCTBO pe3y/sbrata»). B OTHOLWEHWM BbIOBPOCOB KOHMPA2eEHMOB U KOHEYHbIX
nosib3osamesieli npopykumy rpynnbl Shell — Ha koTopble RDS BnuvsieT, B 4aCTHOCTW, Yepe3 CBOK
3aKyno4yHyt0 NOANTUKY WM 4epe3 dopmupoBaHMe noptdens cBoel Npoaykuun, KOTOPbIA OHa MOXET
U3MEHUTb eCcNn He cpasy (BBUAY AOTOBOPHbIX 0653aTeNbCTB M AO/TOCPOUHBLIX MHBECTULMIA B OCBOEHME
MECTOPOXAEHWIA), TO CO BpeMeHeM — RDS HeceT 0653aTeNbCTBO Npuiaratb MakcumasibHble YCUns no
COKpaLLeHV0 BbIGPOCOB [10 ONpeesieHHOro YPOBHS (TO eCTb HEeCeT «0653aTeNbCTBO NoBeAeHus»)%,

% Hague District Court (2021). 84.1.3, 4.4.1. Crvatbsi 6:162 'K HugepnaHgoB KBaMMUMpYeT Kak AENMKT «HeWCnosIHEHWe
YCTaHOB/IEHHON 3aKOHOM 0653aHHOCTW WM HEeMuCaHbIX HOPM HaAnexallero Oo6LecTBEeHHOro MNOBEAEHNS B OTCYTCTBUE
onpaB/blBaOLLMX OCHOBaHW».

8 Hague District Court (2021). §4.4.54.

8 Tawmxe. §4.4.4-4.4.54.

8 Hague District Court (2021). §4.4.6.

% Hague District Court (2021). §4.4.9-4.4.10.

9 Hague District Court (2021). §4.4.4.

92 Tam xe. §4.4.37.

9% Tam xe. §4.4.22-4.4.25, 4.4.37, 4.4.39.
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B-ceabMbIX, cokpalleHue BbibpocoB CO, 1 CMArYeHne N3MEHEHWNI KNMMaTa HEBO3MOXHO 6e3 yyacTusi
B 9TOM MpoLecce HerocyfapCTBEHHbIX CTPYKTYP, TPe60BaHNS K KOTOPbIM LO/DKHbI ONpefensaTbCa NCXOAA
N3 OCTPOTbI KIMMATUYECKON NPob/ieMbl U MEXAYHAPOLHOr0 KOHCEHCYCa 0 HEO6X0AMMOCTU CAEPXKNBAHUSA
pocTa TeMneparypbl Ha YPOBHE «HaMHOIo Hmke» 2°C, a nyduwe 1,5°C 1, COOTBETCTBEHHO, HEAOMYLLEHUSA
pocTa KOHLIEHTpaLMM napHUKoBbIX ra3oB ceepX 450 mnH?, a nydwe 430 man? (xoTa atv umdpsl, no
3aBEPEHNIO cya, He SABNSATCA «lOpUAMYEecKn 0053biBaOLLMM CTaHAapToOM» B cdoepe npeaoTBpaLleHms
OrnacHbIX M3MEHEeHW knuMata B HuagepnaHaax v B palioHa BattoBoro mopsi)®*.

B-BoCbMbIX, coracHo cneuuansHomy goknany MIOUK 2018 roga, 50% BepoATHOCTbL CAepXUBaHNUA
pocta Temnepartypbl Ha ypoBHe 1,5°C n 85% BepOATHOCTbL €e CAepXuBaHuUA Ha ypoBHe 2°C
obecneymBaeTcs NuLb NpU cokpalleHnn BblbpocoB CO, B 2030 rogy A0 YpPoBHA Ha 45% Huxe, yeM B
2010 roay. Takaa AMHaMMKa, COOTBETCTBEHHO, MO3BOJISAET «C HAMOO/bLUEV BEPOATHOCTLIO NPEAOTBPaTUTh
camble cepbe3Hble NOCAEeACTBUSA OMaCHbIX WU3MEHEHUIA KUMaTa» U OTPAXKAET «LUMPOKMIA KOHCEHCYC»
OTHOCMUTESIbHO HEeobXoouMbIX AEWCTBUA B 3TOW cdepe. DTOT KOHCEHCYC npeanonaraet, B 4acTHOCTY,
NCMNO/Ib30BaHne TeXHOMNOrMi NOrMOWEHNA NapPHUKOBLIX rasoB M3 aTmocepbl 419 KOMNEHcauun 4acTtu
BbIOPOCOB, TO €CTb HE O3HA4YaeT TPebOBaHUSA COKPaTUTb GPYTTO-BbIOPOCHI A0 YPOBHS Ha 45% HkKe, Yem
B 2010 rogy, 6e3 yyeTa nornoleHnii®>. Heo6XoAUMOCTb UCMO/Mb30BAHUS KOMMNEHCALMOHHBLIX MEXaHU3MOB
(To ecTb TEexXHOMOorMii MOIMOWEHNS MapPHUKOBLIX TA30B A7 KOMMEHcauuM BbIGPOCOB) MOXET ObiTb
0o6ycnoB/ieHa HEBO3MOXHOCTbHO HeMe[J/IEHHOro OTKasza OT MCKOMaemoro Tomnjavea U HeobXoAMMOCTbIO
WMPOKMX W3MEHeHUli B 06LEecTBE AN 3HepreTuyeckoro nepexoaa®. Mockonbky WCTel, B CBOMX
TpeboBaHMAX UCMONb3YeT B kadyecTBe 6a3080ro 2019 rog (B kKOTOpOM BbIGPOCHI rpyrnnbl Shell 6b1nm Bhbilwe,
yeMm B 2010 rogy), 4TO BbIFOAHO A1 OTBETUMKA (COKpaLleHre A0 YPOBHSA Ha 45% Huxe, yem B 2010 roay,
6b1N10 6bl 60/1€€ MacWTabHbIM, YeM [0 YPOBHS Ha 45% Huxke, yeM B 2019 roay), cya cornacuncs® ¢ tem,
4yTO KopropaTtuBHas nosavTuka rpynnel Shell fomkHa npegycMmaTpyBaTth CoKpalleHne Hemmo-Bbli6pocoB
CO, B 2030 roay A0 ypoBHs Ha 45% Huxke 2019 roga®e.

B-aeBATbIX, 06s3aTtensctBa RDS He yMansioTcs HeobXxOAMMOCTbH YAOBNETBOPEHMS cCnpoca Ha
SHEProHOCUTENN CO CTOPOHbLI PacTyLLEero HaceneHus 3emMan O4HOBPEMEHHO C COKpalleHneM BbIOPOCOB
(aHrn.: the twin challenge)®. Tak, Uenb Ne7 B o6nactu yctoiiumBoro passutnss OOH «O6ecneyeHne
BCeoOLlero gocryna kK HeJOpoOrnm, HadeXHbIM, YCTONYMBLIM 1 COBPEMEHHBIM MCTOYHWKAM 3HEpPrum ans
BCeX» He BnuAeT Ha uenu [Mapwxckoro cornaweHns n Ha Lenb Nel3 «[MpuHATME CPOYHbIX Mep Mo
60pb6e C N3IMEHEHVEM KNMMaTa 1 ero NocneacTBUAMm.

B-pecaTbix, paBHbIM 0b6pa3om obasarenscTtBa RDS No CoOkpalleHWo BblGPOCOB, BbITEKalLWme u3
TpeboBaHus Hag/iexallero ycepausi, He 3aBUCAT OT 006sa3aTenbCTB rpynnbl Shell B pamMkax cuctem
KBOTMPOBaHWS BbIOPOCOB W TOProB/auM KBoTamwu (aHrn.. cap and trade), B TOM uucrie B pamkax
€BpONeNCKON CUCTEMbI TOPrOBAW: B Clyyae MpeBbIWEHUs MepBbiX Hag BTOpbiMM RDS  pomkHa
o6ecneunTtb CokpalleHne CBepx NpeaycMOTPEHHOIo crucTemamu Toprosnn®®.

Ccblnasicb Ha BbICOKYH) 3HAYMMOCTb WHTEPECOB, 3aliuMTa KOTOpbIX O6GecrneyvMBaeTcs COKpalleHUeMm
BbIOGPOCOB, N HA MHAMBUAYa/TbHY0 OTBETCTBEHHOCTb KaXAO0ro CybbekTa, Cyf 3asBusl, YTO TeopeTUdecKas
BEPOATHOCTb 3aMelleHns BbI6pocoB RDS apyrMMmn  3MUTEHTaMu He ocBoboxgaer RDS ot
WHAMBMAYasIbHOM 0653aHHOCTM MO COKpalleHuto, TeM 6onee 4To Noboe CcokpalleHne ysennunsaet
OCTaTouHbI yriepogHblli GlogkeT®™ (To ecTb KO/IMYECTBO MApHUKOBLIX Fa3oB, KOTOPOE ELLEe MOXHO
BbIGPOCUTL B aTMOcdhepy, He AOMNYCTUB NOTEN/IEHNS CBEPX NPeAeNbHbIX TeMnepaTyp — Hanpumep, cBepx
TemMnepaTypHbIX LUenein [Napuwkckoro cornaweHus). Kpome Toro, HeO6GXOAMMOCTb  KOSIIEKTUBHbIX
[AeicTBUiA NO COKpaLleHUo BbIGPOCOB B MMPOBOM MacluTabe He ocBoboxaaeT RDS oT MHAMBWAYabHOM
00513aHHOCTM MO  COKPALEHWIO: CYLLECTBYEeT MEeXAYyHAapOAHbI KOHCEHCYC O HeobxoamMmocTu
UHOVBMAYaANbHbIX YCUAWA MO COKPALLEHUI0 CO CTOPOHbI Kaxaoh KomnaHuu. OeictBust RDS He moryT
OrpaHnMyMBaTbCs OTC/IEXUBAEM CUTyaLMK 1 cOBNoAeHeM npeabsaBnsemsix K rpynne Shell opugnyecknx
Tpe6oBaHWii B pernoHax ee NpucyTcTBusii®?, XoTs 0653aHHOCTb M0 COKPALLEHMIO UMEET «asieko naylume
nocnencTeus» A8 rpynnel Shell, Bkawyas HEOOGXOAMMOCTb U3MEHEHUS ee NPOoAYyKTOBOro noptdens ¢

% Tamxe. §4.4.27.
% Tam xe. §4.4.29.
% Tam xe. §4.4.31.
97 Tam xe. §4.4.38-4.4.39.
% Tam xe. §4.4.32.
% Tam xe. §4.4.40.
100 Tam xe. §4.4.44-4.4.48.
101 Tam xe. §4.4.49.
192 Tam xe. §4.4.52.
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NepcrnekTUBOi 3ameffieHns pocTa rPynnbl, BbICOKas 3HAYMMOCTb OBLLECTBEHHbIX WHTEPECOoB, 3aliuTa
KOTOpbIX O6ecrneynBaeTcs COKpalleHMeM BbIGPOCOB, WMEET TMPUOPUTET Mepes, KOMMEPUYECKUMM
MHTepecamu rpynnbl Shell n npeanonaraetT HeO6X0ANMOCTb MPUHATUS PELLUUTENbHBIX MEp U NPUHECEHNS
doHaHCOBbIX XepTBi%,

3. PeweHus no genam Urgenda n RDS B KOHTEKCTE PELUEHUI MHbIX BHYTPUTOCYAapPCTBEHHbIX
cynos

O npuuvMHax CTONb paauKanbHON NO3WLUN HUAEPIAHOCKUX CYAOB MOXHO TOMbKO A0rafblBaTbCs.
B0O3MOXHO, OHa CcTana pes3ynbratoM He OfHOro paktopa, HO MX COBOKYMHOCTW, BK/IKOYas Kak 0cobyto
YSA3BMMOCTb TEPPUTOPUU 3TOIN CTPaHbl Nepes, N3MeHeHneM KavMmaTa, 06yCnoB/EHHYIO reorpadnmyeckum
NosIOXKEeHNEeM (J0CTAaTOYHO BCMOMHWUTL 3TUMOJIOTMKO Ha3BaHUS CTpaHbl), Tak U 06 bEKTUBHYHO TOTOBHOCTb U
BO3MOXHOCTb T[OCyAapcTBa CTaBUTb W peasim3oBbiBaTb 60/1ee aMOMUMO3HbIE UEM MO COKPaLLEHUHO
BbIOPOCOB MapHWKOBBLIX ra30B, MOATBEPXAABLUYIOCA W NPOW/bIMA - NnaHaMmu, W 3asBNeHUAMU
npeactasuTeneli rocygapctea B cyae.

Cyabl Apyrvx lOpUCOMKUNIA, OAHAKO, He crneLlaT BOCNPUHUMATb NIOTMKY HUAEPNaHACKNX CyA0B BO BCeil
ee nonHote. EaMHCTBEHHasA npaBoBas MoO3uUMA, Haxogsllas, Kak npepcraBnseTcs, 6e30roBOpPOYHYHO
NoALEPXKY €BPONENCKNX CyA0B, — 3TO BbIBOA O TOM, YTO 00513aHHOCTb FOCy4apcTBa MO COKpalLeHWIo
BbIOPOCOB  MapHWKOBBLIX [A30B SABASETCA WHAMBUAYA/ILHOW: €ee  WCNOSIHEHME He 0OyC/10BEeHO
UCMOMHEHNEM aHasIOTMYHOW 0683aHHOCTU ApYrMU rocyaapcteaMu®. Bonee Toro, KOHCTUTYLMOHHBI
cyn MepmaHmmn 3a8BWsI, YTO KOHCTUTYLIMOHHOE TpeboBaHne 06 UCMOSTHEHNW TOCYAapCTBaMy COBCTBEHHbIX
06513aTeNbCTB B 3TON cdhepe NpsAMO MPOUCTEKAET M3 HEOOXOAMMOCTM MEXAYHapOoLHON Koonepauuu:
HENCMNOIHEHNE 0653aTeNbCTB O4HUM FOCYAapCTBOM MOATA/IKMBAET ApYrUe rocyfapcTBa K HEUCMOMHEHWO
NX COGCTBEHHbIX 06513aTeNbCTB .

HugepnaHapl ocTaloTcA €AMHCTBEHHON tOpuUcavKUMER, B KOTOPO cyaebHas BMacTb He TOMbKO
npu3sHana uenu rocyaapcrsa no cokpaleHnio BbIGpOCOB NapHUKOBLIX ra30B HEA0CTATOYHbIMU, a MOTOMY
HEe3aKOHHbIMMW, HO N YCTaHOBWU/1a MUHUMa/IbHbI 06bEeM COKpaLLeHMs BbIOBPOCOB Ha YPOBHE, YKazaHHOM
WCK/IOYNTENBHO B HAy4HOI Nnutepatype — a MMeHHOo, B YUeTBepTOM OueHoYHOM Aoknage MIaVK. MHble
Cy[bl, NPU3HaBaBLUNE WUCKKU, aHa/1orMyHble nogaHHomy hoHgom Urgenda, fonycTUMbIMUK, 40 NOCELHErO
BPEMEHN BO34EPXUBA/IMCL OT 00S3aHUS FOCYapCTB YBENNUYNTL 0ObLEM COKpaLLEHWi Ha TY WU UHYIO
BENINYMNHY.

Tak, KOHCTUTYUMOHHBIA cyg FepMaHny NoCTaHOBUI, YTO BbipaboTka cTpaternii n BbiIbop Mep 3awuThbl
OT PWUCKOB SIBMSIETCS MNpeporaTvMBoil 3akoHogatens'®. Cyabl Xe He MO/IHOMOYHbI YCTaHaBMBaTb
TEMMNepaTypHble LUeM WU KOMMYECTBEHHbIE LEM MO COKpaweHuio BbliGpocos'™. B 3Toil cBs3M
KOHCTUTYLMOHHBIA Cyf, MOXEeT npu3HaTb 063aHHOCTb rocygapcTsa MO 3aliuMTe OCHOBHbIX MnpaB (Ha
XXMW3Hb, 30pPOBbE, COHBCTBEHHOCTb) HApYLLIEHHOW NMWb B TOM C/yyae, ec/iv rocygapcTBo He NpuHUMaeT
BOOOLLE HUKaKux Mep WM ecnv NpuHMMaemble Mepbl ABAAITCA «OYEBUAHO HENOAXOAALLMMU» W/
«abCo/IOTHO HeAoCTaTOUHLIMU»'®® ana JocTuxeHus uenein 3awmTtbi’®. HayuHasi HeonpeaeneHHoCTb,
Xapaktepusytowas BbiBoAbl [okNanoB MIOUK, a Takke BO3MOXHOCTb MPUHATMA Mep ajantauuu He
Nno3BOMIUAN Cydy COrNacutbCA C UCTUaMyM B TOM, YTO CAeNaHHbI 3akoHogatenem BblOop B MO/b3y
COKpalleH/si BbIBPOCOB NapHMKOBbLIX ra30B B pamkax TemnepaTypHoi uenu 2°C (a He 1,5°C, kak Toro
TpeboBaMm UCTUbLI) COOTBETCTBYET 3TUM KPUTEPUSM, XOTA W MOXET OblTb OXapakTepus3oBaH Kak
«MOMIMTNYECKN HeamM6ULMO3HbIN»'?, OGHapyXMB HapyLleHWEe KOHCTUTYLMOHHbLIX CBO60OA4 B TOM, 4TO
Jonyckaemble [ENCTBYHOLMM 3aKOHOAATE/IbCTBOM 06bLEMbI BbIOPOCOB Ha ropu3oHTe o 2030 roga
CO34al0T HecopasMepHble PUCKM BbICTPOro McYepnaHua YyrnepogHoro 6rmketa U HeobXoAMMOCTH

103 Tam xe. §4.4.53.

104 Cwm., Hanpumep: Federal Constitutional Court of the Federative Republic of Germany. Neubauer and Others v Germany (2021) //
1 BvR 2656/18, 1 BvR 96/20, 1 BvR 78/20, 1 BvR 288/20, 1 BvR 96/20, 1 BvR 78/20
(ochmumanbHbIli NnepeBof Ha aHrnuiickuii asbik). P. 43, 59, 60. URL: https://climatecasechart.com/wp-content/uploads/non-u
s-case-documents/2021/20210324_11817_order-1.pdf (gata o6pawenus: 28.07.2023); Tribunal de premiere instance
francophone de Bruxelles, Section Civile. Klimaatzaak v I'Etat Belge et al // Jugement (17.06.2021) (Ha hpaHLYy3CKOM
a3bike). URL: https://climatecasechart.com/wp-content/uploads/non-us-case-documents/2021/20210617_2660_judgment.pdf
(mata obpauweHnus: 28.07.2023). P. 61; Cour d’'appel de Bruxelles. Para 160.

195 Federal Constitutional Court of the Federative Republic of Germany. P. 60.

1% Federal Constitutional Court of the Federative Republic of Germany. P. 44.

7 Tam xe. P. 62.

198 Anrn.: manifestly unsuitable n completely inadequate.

199 Federal Constitutional Court of the Federative Republic of Germany. P. 44.

10 Tam xe. P. 46-50.
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MacCUpOBaHHOTO CcokpalleHusi BblibpocoB nocne 2030 roga, KOHCTUTYLMOHHbIN cya FepmaHun Tem He
MeHee BO34epPXasiCA OT MOCTAHOBKW KakuMx-Nnbo KOIMUECTBEHHbIX Lieneld, orpaHnyvBLLNCE BbIBOAOM O
TOM, YTO 3aKOHOAATE/0 HAA/IeXUT YCTaHOBMTbL TpeboBaHWA MO COKpaLeHWO WM Ha nepuog nocsne
2030 roga, ¢ TeM 4TOObI 3a/10KNTb HEOOX0AMMYIO 6aly ANs pa3padoTKM TPEOYLWMXCSA KIMMaTUYeCcKmx
pelweHniitt,

Ewe 6onee KareropnyHyro nosvuui0 B OTHOLLUEHUWN KO/IMHYECTBEHHbIX Lenel 3aHsan B 2021 rogy cyg
nepsoii WHcTaHuunM Bptoccens (Benbrusi)™2.  OTKMOHWB [A0BOAbI OTBETUMKOB O TOM, 4YTO Camo
paccMmoTpeHue [efIMKTHOr0 McKka HekoMmmepyeckoro obbeanHeHus Klimatzaak (M psfa WHbIX UCTLOB) K
6enbruickomy rocyaapcTBy M TPEM ero permoHam 0 HeOCTaTOYHOCTY MPUHMMAaEMbIX MU Mep B cthepe
M3MEHEHWs1 KNMMaTa HapylwaeT NpUHLUMN pasaeneHns Bnactein™™, cya 3asiBus, 4To UMEHHO B CUJTY 3TOMO
npuvHUMna cyaeGHbIii KOHTPO/bL B 3TOl cdhepe TeM He MeHee SIBMISIETC MakCUMaslbHO OrpaHuMyYeHHbIM™
Kak B 4aCTHOMPaBOBOM acnekTte (NpuUUMHeHWe Bpesa), Tak U B YacTu 3asB/ISeMOro UCTLAaMU HapyLleHus
cTateii 2 n 8 EKMY, KkoTopble HanaratT Ha rocyapcTBO 06s3aTenbCTBa NOBEAEHNS, a He pedynibTaTtat’®.
EOVMHCTBEHHBIM  MEXAyHapo4HO-NPaBoOBbIM  0653aTeNbCTBOM  Benbrum B 4acTu  KOIMYECTBEHHbIX
nokasaresieil cokpalleHus BbIOGPOCOB MapHUKOBBIX ra30B AB/SETCHA 0653aTe/IbCTBO B paMkax Kuotckoro
npotokona (1 [oxuiickoil nonpasknM) COKpatuUTb BbIOPOCHI A0 YPOBHA Ha 20% HMXEe 3HayeHus
1990 roga™®. Xotsa npeacTaBneHHble B YeTBepTom Aoknage MIOUK ypoBHWU COKpaLLeHWid [A71si CTOPOH,
yKazaHHbIX B [punoxenun | (25-40%), BblpaxaroT CAOXKMBLUMIACA «HAy4YHbIA U AUMSIOMaTUYECKWT
KOHCEHCYC», OHW He HaknafblBaloT Ha bBenbruio topuanuecknx 06s3aTenbcTB’: «...HeCMOTps Ha
nosmMTnUYecKne geknapalum o Heob6xoaUMOCTH 0BLLEMUPOBOrO COKpaLLeHNs BbIGPOCOB NapHMKOBbLIX ra30B
Ha ypoBHe 25-40%, cyp KOHCTatupyeT, yto rocygapcrea — YydacTHukn PKWK OOH wn Kuotckoro
NPOTOKO/1a BO3LEPXKATIUCH OT NPUHATUA Ha ceBA COOTBETCTBYHOLLUMX KONNEKTUBHBIX NN UHANBULY&/TbHbIX
o6sizatenbCcTB» e,

Cpenas BblBO4, O TOM, 4YTO Benbrms He wcnosmHuna cBOU MexAyHapofHble o6s3aresnibcTBa (He
coKpaTuia BbliGPOCHI MAPHUKOBbLIX a30B [0 YPOBHA Ha 20% Huxe 1990 roga)™® u obssarenbcTBa B
pamkax EC (He cokpaTuna BblGpOChl NapHMKOBbLIX ra3oB [0 YPOBHSA Ha 15% Hike 2005 roaa)t?’; cuctema
rocylapCTBEHHOro ynpaefeHusi Genbrum B chepe M3MEHEHUs KNMMaTa «r1yGoKo HeafekBaTHa»'?
TpeboBaHMAM (B 4aCTHOCTW, OTCYTCTBYET AOCTaTOyHas koonepauus mexay defepasbHbiM LEeHTPOM U
TPeMsi perroHamMm, 4To NPUBOAUT K HECOT/TACOBAHHOCTM NPUHUMAEMbIX Mep)'?; B TeUeHMe AecsiTh NIET C
2011 no 2021 rogbl opraHbl EC MOCTOSAHHO KOHCTaTMPOBasIN C/IOKHOCTM Benbruv ¢ JOoCTUXEeHneM
KAMMaTUYecknx Lenei, cyq 3ak/ouns, YTO opraHbl Ny6/MYHOW BNacTUM OTBETYMKOB, 3Has 06 ocTpoTe
KMMaTMYecKol yrpo3bl, He MPOSBAAMN HaL/eXallero ycepaus B Lensax HefonyLeHUs NpUYMHEHUs
Bpefa?®. OLHOBPEMEHHO C 3TWUM Cyf OTKasasics YAOB/ETBOPSATL TPeGOBaHWE WUCTLOB O MOHYXAEHWUM
OTBETUMKOB K CHVXXEHWIO BbIGPOCOB Ha Ty U/IX UHYIO BEIMYKHY, MOCKO/bKY 3TO NPUBESO Obl K HAPYLLIEHWIO
npuHUMNa pasfaeneHust BfacTei M AUWWAO opraHbl Ny6/IMYHON BacTM AMCKpPeuun, KOTOPOR OHWU
HageneHbl'?*. foknagbl MIIVK, 3akmouun cyd, «npeacTtaBnsaioT coboil /Ul 3KCNEPTHbIE OLIEHKY,
np13BaHHbIE MOMO4Yb OpraHam ny6/MYHOl BACTU B BbIPAOOTKE KIMMATMYECKON MNOSIMTUKN; OHWU He
ABNATCS HOPUANYECKN 06513aTEbHBIMM HI 718 OTBETUMKOB, HU /151 cyaa»'?®. Mo MHEeHWIO cyfa nepeoii
WHCTaHUun, «BbIGOp crnocoba yyacTnsa benbrum B rnobasibHOM CHMKEHWM BbIGPOCOB MapHUKOBbIX ra3oB
OTHOCUTCSH K cpepe KOMMETEHLMN 3aKOHOA4aTENNbHOM 1 UCNONHUTENbLHOW BacTeli», a «Macwitab u TeMnbl
cokpalleHus... ByaoyT onpefeneHsl B pe3ynsrare noAnTUYeCcKoro npouecca, B KOTopblii cygebHas Bnactb
He MOXeT BMeLLMBATbCA»12,

1 Tam xe. P. 53-58, 72.

B HacTosilLiee BpeMsi 110 HaX0AMTCA Ha PACCMOTPEHUM B anensisiuum.
13 Tribunal de premiére instance francophone de Bruxelles. P. 45.

14 op.: contréle nécessairement marginal.

15 Tribunal de premiére instance francophone de Bruxelles. P. 59, 62.
16 Tam xe. P. 66-67.

17 Tam xe. P. 66.

18 Tam xe.

19 Tam xe. P. 67.

120 Tam xe. P. 70.

121 op.: fonciérement inadapté.

122 Tam xe. P. 79.

123 Tam xe.

124 Tam xe. P. 80, 82.

125 Tam xe. P. 82.

126 Tam xe.
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B onpeneneHnn ot 30 HOA6pA 2023 roga C STUMK BbiBOZaMU He cornacuacs AnennsiumMoHHbIi cyq,
Bptoccena. He Hailgs OCHOBaHMIA MOHYXAaTb OTBETUMKOB K COKpalleHWi0 BbI6GpocoB Ha 81% wunn kak
MUHUMYM 61% 0T ypoBHA 1990 roga — 06beMbl, 3a¥MCTBOBaHHbIE 3asBUTENAMMU anenisaunoHHON
Xanobbl U3 HayyHoOro Aokniaga oT maprta 2023 roga 0 «CrnpaBeannBoii» Aone benbrmm B 0OCTaTtouHOM
rnobasibHOM yriepogHoMm OlompKeTe, — CyA4 TeM He MeHee c4yen BO3MOXHbIM npegnucatb
rocyapCTBEHHLIM U PEermoHasibHbIM BnacTaMm benbrum (kpome BanioHum B MHAMBUAYa/TbHOM Ka4yecTBe)
obecneunTb cokpaleHne BbiGpocoB Ha 55%. 3TOT 06bLEM COOTBETCTBYET 06uiecows3Hon uenu EC.
MpaBOBLIM OCHOBaHMEM (4aCTUYHOIO) YAOBNETBOPEHNS TPeboBaHWiA, Kak 1 B HugepnaHgax, ctasm CT. 2
n8 EKMNY un 06sA3aHHOCTb MPOSABAATL OCMOTPUTENLHOCTL (Cp.: prudence) B UeNsAX HenpUYUMHeHus
Bpena'?.

KommeHTaTOopb! y)Xe oTMeYasnu, Y4To B NoA06HOr0 poga cyaebHbIX Aenax KnyeBoli TEMO CTaHOBUTCS
BOMPOC O HapylleHuM MpUHUMNA pasgeneHvss BnacTeii'?®, n, HACKoMbKO HaM W3BECTHO, MokKa TOSIbKO
HugepnaHackve cyfabl nocumTanu, 4YTO B MOMIUTUKO-NPABOBON CUCTEME WX CTpPaHbl MOHYXAEeHue
rocygapcrtsea (1 HOpUANYECKOro nUa) K AOCTUXEHMIO KONIMYECTBEHHbIX Liesieli No CoKpalleHNI0 BbIGpOCOB
MapHUKOBbLIX Tra30B, HE YCTAHOBMEHHbIX HWKaKMMW  HOPMATMBHO-NPaBOBbLIMWM  akTaMuM W He
NpeaycMOTPeHHbIX (MO KpaWHeiln mMepe, B SBHOM BUAE) MEXAyHapOoAHO-MpaBOBbIMM 06s3aTeNbCTBaMu
CTpaHbl, He ABNSIETCH BMelLaTeNbCTBOM Cyda B cdpepy MOSIHOMOYMIA Apyrux BeTBeil Bnactu'?. B aToit
cBsA3n BepxoBHbIi cyn Vpnavguu, Hanpumep, ykasasl, YTO MPUHSTbIA npaBuUTenscTBoM WpnaHgun
HauuoHasibHBIA NiaH CMSITYeHNs M3MeHeHNs knumatal®* mMoxeT 6biTb 06BLEKTOM CYAEeGHOr0 KOHTPOSS
NLWb NOTOMY, YTO OH 6blST MPUHAT BO UCMOSIHEHME AElCTBYHOLLEro 3akoHa MpnaHamn «O KAMMaTuyeckor
MOSIMTUKE W HU3KOYTNIepPoAHOM pasBUTUM»™!, To ecTb ero COOTBETCTBME TPEGOBAHUAM 3TOTO 3aKoHa
AB/ISIETCA BOMPOCOM MpaBOBOW OLEHKM, @ He BOMPOCOM MpeanoyTeHwnlii B cdpepe KaMMaTuyeckol
NoMTUKK. T1pyM 3TOM MONOXEHUSA NaHa, B OTHOLIEHMU KOTOPbIX 3aKOH HEe YCTaHaBMBAET KOHKPETHbIX
TpeboBaHuii (HanpmuMmep, 0 pacnpeaeneHnmn KoIMYEeCTBEHHbIX Liefieil CoKpalleHMs BbIGPOCOB N0 CEKTopam
9KOHOMWMKM), MOTYT 1 HE NoA/IeXaTb Cyae6HOMY KOHTPOs 2,

XoTa no3uums AnennsumoHHOro cyga bproccens aBnseTcs BCe Xe MeHee pagnkasibHO’, YemM no3nuus
HUAEpPNaHACKMX Cy[oB, MOCKO/IbKY NpeanucaHHbil - AnennsumoHHbIM - cygom  bproccenss o6bem
COKpaleHnii BbIBPOCOB He BbIXOAUT 3a Npegesnsl obwecotos3Hon Lenn EC, otaensHble 3asBieHus cyga
OTHOCWTE/IbHO AMCKPEeLMM rocyapcTBa 3ac/y)X1BaloT OTAE/bHOI0 BHUMaHusA. Kak ynoMuHanoch Bbille,
KOHCTUTYLUMOHHbIN cyn [epmaHum cgenan  ocobblii  akUeHT Ha HayyHOW HeonpedeneHHOCTH,
npoHM3bIBaKOLLEed codepxaHne paoknagos MIIUK, oTMeTuB, 4TO OHa HaxoAWT CBOE OTPaXeHue B
3HauUMTENbHOM AMCKpeuun 3akoHogaTens npyv UCMOSIHEHWM 06513aHHOCTM MO 3alUMTe OCHOBHbIX NpaB —
OCOBEHHO C YY4ETOM HEOOXOAMMOCTN OAHOBPEMEHHOI 3alUMThl MIHTEPECOB, BXOAALWMX B MPOTUBOPEUNE C
LeNblo 3aluThl 3/10p0Bbsi YenioBeka's, OTBeprHyB No3vLMI0 Cyaa NepBoii MHCTaHUMK, ANeNNsSUMOHHbI
¢y Bproccensa 3asBun, 4to, ONMPasicb Ha «Camblil HU3KWIA NOPOr» OCMOTPUTENILHOCTW, OH He HapyllaeT
NPUHUUN pasgeneHns Bnacteil: ¢ yyeToMm MacliTaboB nOCNeAcTBUiA, KOTOPbIE MOMYT HacTynuTb Mpu
COXPaHEHMN TEKYLLEN KNMMaTMYecKon NOAUTUKK, FOCYAapCcTBO yTpadmBaeT cBo604y YCMOTPEHMUS, B TOM
ync/e B 4acTU pacCcTaHOBKM NPUOPUTETOB MEXAY COXPaHEeHWEM KavMmata M MHbIMW O6LEeCTBEHHBLIMU
VHTEpecamu, BK/IlOYAsS 3KOHOMUYeckuid pocT™**. OTBevas Ha [0BOAbI OTBETUMKOB, ANENSILMOHHBIN Cyq
3amMeTwa1, 4YTO 3TVM OH He npuaaeT Hay4HbIM f[OoKnadaMm (Ha KOTOpbiXx OCHOBaHa uudpa 55%)
IOPUANYECKYIO CUTY U He MPeBpPalLaeT MX KOCBEHHbIM 06pPa3oM B UCTOYHMK MO3WTMBHOTO npasa'®. Mo
CYTU CONUAApU3MPYSCchb ¢ cyaamn HugepnaHgos, CyAby anennsaumoHHON nHcTaHumm Bproccens 3aasunu,
4TO NPOSABNSAOLLEE AO/MKHbIE OCMOTPUTE/BHOCTbL U YCepAUue rocyapcTBo AO/MKHO ObI/10 NPpUAEPKUBATHCA

127 Cour d’appel de Bruxelles. Paras 184-212, 214, 249.

128 Maxwell L., Mead S., van Berkel D. Standards for Adjudicating the Next Generation of Urgenda-Style Climate Cases // Journal
of Human Rights and the Environment. 2022. Vol. 13. No. 1. P. 38; Loth M. A. The Civil Court as a Risk Regulator: The Issue of
Its Legitimacy I/l European Journal of Risk Regulation. 2018. Vol. 9. P. 68.

129 Cyp nepBoii MHCTaHLIMM 3aMETU/ NpKW 3TOM, YTO B NpaBe HuaepnaHaoB AeiicTBYeT, ckopee, He NPUHLMN pasaeneHns BnacTeld, a
npuHumn 6anaHca Bnacteli (Hague District Court (2015). P. 50).

130 AHrn.: National Mitigation Plan.

181 Climate Action and Law Carbon Development Act 2015.

132 The Supreme Court of Ireland. Friends of the lIrish Environment v Ireland. Judgment (31.07.2020), §6.27. URL:
https://climatecasechart.com/wp-content/uploads/non-us-case-documents/2020/20200731_2017-No.-793-JR_opinion.pdf (gata
ob6pawieHus: 28.07.2023). Cyabsi BepxoBHoro cyga VpnaHguu npuviien K BbiBOAy, YTO NiaH He COOTBETCTBYET 3aKOHy M3-3a
HefoCTaToYHOV AeTanm3aumy NpefycMOTPEHHbIX B HEM Mep W C/IMIIKOM KOPOTKOTO FOPU30HTa MaHWpOBaHWs, He
npocTtupatouierocs go 2050 roga (tam xe. §6.45-6.46).

133 Federal Constitutional Court of the Federative Republic of Germany. §162.

134 Cour d’appel de Bruxelles. Para 240.

1% Tam xe.
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npUYHUMNA NPefoCTOPOXHOCTU™® 1 M3HAYa/IbHO MCXOAUTL U3 HEOBXOAMMOCTM COKpalleHUsi BbIGPOCOB K
KoHUy 2020 roga He meHee yeM Ha 25 % oTHocuTensbHO ypoBHA 1990 roga, a nocne BCTYM/IEHUA B CUMTY
MapvkcKoro cornaleHusl, B KOTOPOM 3aMKCMPOBaHO CTpeM/IEHWe He [OMYCTUTb POCT rNobasibHOM
Temnepartypsl Bbille 1,5°C, — yBennunTb 06beM cokpatleHuit kK 2020 rogy kak MUHUMYM 40 30%%.

Cyapl HngepnaHaoB 1 AnennsiynoHHblii cyn bproccens oTnnyaetr ocobast no3vuus 0 HOPMaTMBHOM
Xapaktepe TemnepaTypHbix noporos B 1,5°C (1 2°C) 1 BbITEKAOWMX U3 HUX 0O6BLEMOB COKpaLLeHus
BbIOPOCOB. CcblNasiCb Ha psAg, NOUTUYECKUX 3asBNeHWii, caenaHHbix ctTopoHamn PKK OOH (Bkntovas
EC) no wutoram pabotbl KoHtbepeHumii CTOpPOH pasHbix eT, cyabl HugepnaHgoB roBopAT o
chopMMpPOBAaBLLEMCA  «MEXAYHApPOAHOM KOHCeHcyce» MO MoBOA4Y HeobXoAMMOCTU COKpalleHus
BbIGPOCOB B MaclwTtabax, npeaycMOTPeHHbIX goknagamyn MUK, Pasmblwiiss B CXOXEM KJOue,
AnennsiumoHHblli  cyn bBpioccensa obHapyxuBaeT y 6GenbrMinckoro rocygapcrBa CyllecTBOBaHME B
NpoLIoM 06583aHHOCTM (Kak no cT. 2 1 8 EKIMY, Tak n B paMkax Le/IMKTHbIX HOpM) o6ecneyntb 06beMbI
COKpaLleHuii, courypupytowme B Yetseptom goknage MIr3UK (He meHee 25% k 2020 rogy), a ¢ BbIXO40M
B 2018 rogy CneumanbHoro goknaga MI2MK o nocneactBusx notenneHns Ha 1,5°C — 06s3aHHOCTU
nepeopueHTMpoBaTh 06bEMbI COKpalleHWit ¢ TemnepatypHoro nopora 2°C Ha nopor 1,5°C¥°. 31n
BbIBOAbl KOHTPACTUPYOT C YNOMSHYTOW no3uumeli KOHCTUTYLMOHHOTO cyga epmaHim 0 4OnNyCTUMOCTH,
XOTA X HeaMOGUUMO3HOCTW, LEeNN «3HauuTenbHO Hmwke 2°C». MOXHO 3amMeTuTb B 3TOW CBA3W, 4TO
KoHcTatupyemas cekpetapuatom PKWMK OOH HepoctatouHocTtb OHYB, npegocTtaBnsiemMbix CTOpOHaMu
ONA [OCTMKEHMSA TemnepaTypHbIX ueneid MNapukckoro cornalleHns, CTaBuT Nnof cepbe3Hoe COMHeHue
TE3NC O Ha/IMUMKM, MO BbIPAKEHUIO OKPYXXHOTO cyfa laary, «lWMpPOKOro KoHceHcyca»'® oTHoCUTENbHO
HeoOXoAMMOCTM  CnefoBaHUA  TeM WU WHbIM - TPAEKTOPUAM  COKpalLeHWs, COOTBETCTBYHOLLMM
MaKCUMasIbHO aMOULMO3HbIM TEMNEPATYPHbLIM LiEeNsIM.

B paBHOI cTeneHn OUCKYCCUOHHBLIMWU NPEACTaBAATCA U CCbIIKM CYA0B HuaepnaHaoB Ha TO, YTO 3TOT
KOHCEHCYC BbIpaXaeT «O0O6LLYyH NOo3MLMIO», «0bLMe LEHHOCTM» N «NPaKTUKy» 4neHoB CoseTa EBponsbl,
KOTOpble B COOTBETCTBMM C NpakTuko ECMY A0/mKHbl NPUHUMATLCA BO BHUMaHWE MNpW TOIKOBaHWUU
0653aTeNbCTB rocyaapcTe no EKMY, B ToM unucie no ctarbsMm 2 1 8. B 3Toli CBSA3U npumedaTesibHbl
C/oBa OENCTBYHOLLErO Mpembep-mMyHucTpa BenvkobpuTtaHum, KoTopbliil B aBrycte 2023 roga, 3awuuias
pelweHre o Bbigade 6onee 100 HOBbIX /IMLEH3WI Ha [O6bIMY Hed)TK 1 raza B CeBepHOM Mope, 3asBu/l,
UTO €ero CTpaHa He [0/KHA «CAylWaTb HUYbW JIeKUUM» O KaumaTtudeckoi nonmtuke*2, B 2017 roay
npembep-MUHUCTP KaHagbl — CTpaHbl, KOTopas Oblna /SIOKOMOTMBOM BK/IHOUEHMUS CBEPXamMOULMO3HOL
TemnepaTtypHoii uenm 1,5°C B [lapwxckoe corfaweHve — 3awmas pelweHne 06 O0CBOeHUM
KpyNHeNWnx B MUpe MECTOPOXAEHUIA BUTYMUHO3HBLIX (HEITAHbIX) NecKoB, A06blYa HeTN N3 KOTOPbIX
COMNpsiKeHa C WCKYNTENIbHO BbICOKMMM BblGpocamMu NMapHUKOBbLIX ra3oB, ckasasl: «Hu ofgHa cTpaHa,
Haiaa 173 munnvapaa 6appeneii HedpTu, He ocTaBuna 6bl UX NPOCTO N1eXaTb B 3eMie»,

Bbigenserca v B3rnAg cynos HuaepnaHgoB Ha ponb Mep ajantaumm B UCNOSMIHEHWUM rocyapcTBamm
06513aTeNbCTB MO 3alTe OCHOBHBIX NpaB. B TO BpeMs Kak HuaepnaHAckue cyabl BCeX YPOBHEN COLNCH
BO MHEHUMW, YTO MPUHATUE afanTalMOHHbIX Mep He MOXET pacCcMaTpuBaTbCA [aXe KaK 4acTuyHoe
UCMNOJTHEHNE 0653aHHOCTU MO 3aLMUTe OT ONACHbLIX U3MEHEHUI KiMmaTa, MOCKOJSIbKY Takue Mepbl He MOryT
NOBAMATb Ha CamMO W3MEHEeHMe KIumara, a /Avb B HEKOTOPOi CTEeNeHn OrpaxgalT oT ero
nocnefacTBuii*, KOHCTUTYLUMOHHBIA cyd MepMaHuM 3aHs/ HaMHOTO MEHEe OAHO3HAYHYI MO3WLWHO.
BcTynas B 3a04HbIil gnanor ¢ cygamu no geny Urgenda, oH 3asBWI: «X0TSA C NOMOLLbIO Mep aganTtaumm
U3MEHEHME KNMMaTa Kak TakoBOoe MpefoTBpaTWTb Hesb3s, M NOTOMY BCE YCUNUA [O/DKHbI OblTb
Harnpas/ieHbl Ha orpaHuyeHue rnobasibHOro notensieHns, AONOSHUTENbHAA 3aluTa OT PUCKOB XU3HU U
30,0pOBbLI0 MOCPEACTBOM Mep afjanTtauuun, B MpuHLUMNE, BO3MOXHA... [103TOMYy ecnu MUCMosHUTeNbHasA 1
3aKoHofartenibHaa BETBUW B/1ACTW nonarakT, YTO... NOCMeACTBUA U3MEHEHUA Kaumara B FepmaHny MOXHO

1% Tam xe. Para 169.

187 Tam xe. Para 241.

138 Cwm., Hanpumep, Supreme Court of the Netherlands. §7.2.7, 7.2.11.

139 Cour d’appel de Bruxelles. Paras 169, 214, 238.

140 Hague District Court (2021). §4.4.29.

141 Supreme Court of the Netherlands. §5.4.2, 7.2.11.

42 Smout A. PM Sunak Says Uk Climate Record ‘better Than Everyone Else’s /| Reuters (03.08.2023). URL:
https://www.reuters.com/world/uk/pm-sunak-defends-britains-climate-record-2023-08-02 (gara o6patieHus: 18.08.2023).

143 Crooks E. Canadian Operators Buy Oil Sands Assets As Foreign Groups Retreat // Financial Times (02.04.2017). URL:
https://www.ft.com/content/7120aal6-1794-11e7-9¢35-0dd2cb31823a (gaTta obpalleHus: 18.08.2023).

144 Hague District Court (2015). §4.71 («X0Ta Mepbl N0 aganTauyi MOryT YMEHbLIUTL BO3AEACTBME U3MEHEHWSI KNMMATa, OHU He
YCTPaHSIIOT caMy OMacHOCTb M3MEHEHUs kaumata». CM. Takke Tam xe. §4.75; Hague Court of Appeal. §59; Supreme Court of
the Netherlands. §7.5.2.
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ocabuTtb C MOMOLLBLH Mep agantauunm, obGecrneyvMB MpU 3TOM [yCTaHOB/IEHHbI 3aKOHOM] YpPOBEHb
3allMTbl, OHX — MO MEHbLLIEN MEpPe B HAaCTOSILLEE BPEMS — HE BbIXOAAT 3a Npeaesbl ANCKPELMA, KOTOPOIA
OHW HageneHbl NPU UCMNOSTHEHUM 06GSI3aHHOCTY MO 3allMTe OCHOBHbIX NMPaB»*®,

B oTAnumMe OT pacCMOTPEHHbIX €BPOMNENCKNX cyaoB, deaepanbHbli cya KaHagpl OTKasascs
paccmaTtpmBaTb WMCK O MNPU3HAHWW HEKOHCTUTYLMOHHON MNPOBOAMMON FOCYAapCTBOM  KAMMAaTUYeCKoW
NoOSIMTUKM B YacTu o6bema BbIBPOCOB MapHMKOBLIX ra30B, COCMaBLUMChL Ha TO, YTO MOCTaB/IEHHbIE Nepes
CY[OM BOMPOCHI SIBMIAOTCA C/MLLKOM MOSIMTUYECKMMU, a MOTOMY He MOAJSIexaT paspeLleHnto cymom™#e,
Cynbsi NpoBeN aHasIorMiD Mexay Mepamu pearMpoBaHusi Ha U3MEHeHWe KmMaTta M Bblbopom cnocoba
perynupoBaHusa B UHbIX chepax, KOTopble KaHaZCKue CyAbl paHee npusHaBan BXogsAWMMU B chepy
MO/THOMOYMIA WHBIX BETBE BMacTW, BK/Yasi, Hanpumep, BbIGOP CUCTEMbI 34paBOOXpPaHEHUS,
perynmpoBaHue 060poTa HapKoTUUYECKMX CPeACTB 1 npoune’?’.

4. 3akntoyeHne: BONpochl A1 MeXAYHapoAHbIX CyA0B

B HacToslleii cTaTbe pacCMOTPEHbl pelleHust HuaepnaHackux cygos no genam Urgenda n RDS B
KOHTEKCTE pELUEHMI CYAO0B WHbIX HOPUCAMKLUIA MO cropam CO CXOXUMW WCKOBbIMU TPeOGOBaHUSMMU.
MokasaHo, 4TO CyAbl, XOTA W CXOAATCA B HE0OXOAMMOCTM WHAMBUAYASIbHbIX [OENCTBUI KaXgoro
rocygapcrea Mo CMSATYEHU0 aHTPOMOTEHHOrO BO3LENCTBUSA Ha KAMMAT, HE OOYC/TIOB/EHHBLIX MPUHATMEM
Mep B 3TOW cchepe Apyrumu rocygapctsamu, no-pasHOMY OTBEYAKT Ha BOMPOC O npegenax AUCKpeLun
NCMOMHUTENbLHON U 3aKOHOoAaTe/IbHOM BNacTeil B YacTW MOCTAHOBKM KNMMaTUYECKUX Lieneil.

B oTimumne oT BHYTpUrocygapCTBEeHHbIX CyaoB, MexayHapoaHbliin Cya, MexayHapoaHblii TpmbyHan no
MOPCKOMY MpaBy M MexamepuKaHCKWiA cyd no npaBaM 4esioBeka B CBOMX OYAYLUMX KOHCYNbTaTUBHbLIX
3aK/odeHnsAxX 6yayT oueHuBaTb COAepXaHue UCK/IYMTENTbHO MeXAyHapo4HO-MpaBoBbiX 0683aTeNnbCTB
rocygapcts. TeM He MeHee CyWHOCTHO WM NpeacTouT OTBETUTb Ha TOT JXe BOMpoc, 4YTo U
BHYTPUroCyapCTBEHHbIM CyfaMm: CyLLecTByeT Nn (B AaHHOM Cllyyae — MeXxayHapoAHO-NpaBoBas) HopMma
n (unn) crtaHgapT nNoBefeHus, npegnonarawwme o0653aHHOCTb TOCYAApCTB AelicTBoBaTb B cdhepe
OrpPaHNYEeHNss N COKpaLleHMs BbIOPOCOB NapHMKOBbLIX ra3oB 60see amMmbULMO3HO, YeM 3TO npeanonaratoT
nonoxeHns MaprKCKoOro cornawenns n chopMnpoBaHHbIE Ha HacToAWMIA MoMeHT OHYB. Tak, no3uuus
Komucenmn masibiXx OCTPOBHbIX FOCYAapCTB COCTOMT B TOM, UYTO «OOBEKTUBHYIHO OCHOBY 06513aHHOCTEN
rocygapcts [No 3alumMTe MOPCKOM cpefbl OT 3arpsA3HeHUs NapHUKOBBLIMW ra3amu] COCTaBASET HayuHbI
KOHCEHCYC O [HEOGXOAMMOCTU CAEPXWBaHUS pocTa TemrepaTtypbl Ha] ypoBHe He 6onee 1,5°C»™e,
Ccbika Ha $KOObl CYLLECTBYIOLIMA HayuHbIi KOHCEHCYC O HeOo6X0A4MMOCTU CAEepXMBaHWSA pocTa
TemnepaTtyp Ha ypoBHe He 6onee 1,5°C cogepxuTcs M B 3anpoce O BbIHECEHUW KOHCY/LTaTUBHOIO
3ak/odeHnss 06 06sA3aHHOCTAX rocygapctB B CBSA3M € M3MEHEHVWeM  kavmaTta, NogaHHOM
B MexamepukaHckuii cyf, no npasam 4enoseka Konyméuei n Unnu'®®., O6 06s13aHHOCTY rocyaapcTs
npeanpuMHMMaTb BCe Heobxoaumble Mepbl ANs HenpeBbllleHMs nopora B 1,5°C yTBepXAaetcs 1M B
3asIBMIEHUSIX, HAXOASLLMXCS B HAcTosILLee Bpemsi Ha paccmoTpeHun B ECMY,

MpeacTaBnsieTcsl BbICOKOBEPOSITHBIM, YTO, KakK WM BHYTPUIOCYAapCTBEHHbIE CyAbl, MeXAyHapOAHbIe
Cyfie6Hble MHCTaHUMW NpU OTBETE Ha 3TOT BONPOC OyayT npexae BCero UCXoAnTb U3 CBOEro NMOHUMaHUA
OCTPOTbl NPO6AEMbl KIMMATUYECKMX W3MEHeHWii. B 3TO CBA3M B BbICTYMN/IEHUAX npeacTaBuTeneli
Kommceun MasibiX OCTPOBHbIX TOCYAApCTB Ha MyO/AWMYHBLIX CyWaHuax Mo Aefny O KOHCY/ILTaTUBHOM
3aK/II0YEHUN  MHOTOKPATHO WCMOMb30B&/IUCL  CCbIIKM  Ha  HaABUraloLyoca «katactpody» (aHrn.:
catastrophe), «pas3pyLlumTesnbHble nocneacTBua» (aHrn.: devastating impacts, devastating consequences)

145 Federal Constitutional Court of the Federative Republic of Germany. §164—165. CM. Takke Tam xe, §167.

146 AHrn.: there are some questions that are so political that the Courts are incapable or unsuited to deal with them. Cm. Federal
Court of Canada. La Rose v Her Majesty the Queen. Order (27.10.2020) 2020 FC 1008. Para 40. B HacTosiLlee Bpems Aeno
HaxoAmTcs Ha anennsaumu.

147 Tam xe. Para 44.

148 COSIS. BbicTynnenvie HOTTbI BpioHe (Jutta Brunnée) Ha ny6amnyuHbIX CryLaHusx B MexayHapogHoM TpubyHasie no MOpPCKOMY
npasy Mo 3anpocy KomMuccuy masibix OCTPOBHbIX FOCYAAPCTB MO U3MEHEHUIO KNMaTa u MexayHapogHOMY nNpaBy O BbIHECEHUN
KOHCY/NbTaTMBHOIO 3aktodeHns (11 ceHTsabps 2023 roga). URL: https://www.itlos.org/en/main/cases/webcast/webcast-
archives-case-no-31, Bugeo Ne5, 40:14 (gata obpauleHus: 05.11.2023).

149 Republic of Columbia and Republic of Chile. Request for an advisory opinion on the Climate Emergency and Human Rights
submitted to the Inter-American Court of Human Rights by the Republic of Colombia and the Republic of Chile (9 January
2023). P. 8. URL: https://www.corteidh.or.cr/docs/opiniones/soc_1_2023_en.pdf (aata o6palieruns: 05.11.2023).

10 Cm., Hanpumep, ECtHR. Verein KlimaSeniorinnen Schweiz and Others v. Switzerland. Application no. 53600/20.
URL: https://climatecasechart.com/wp-content/uploads/non-us-case-documents/2020/20201126_Application-no.-5360020_appli
cation-1.pdf (aata o6pauieHuns: 05.11.2023).
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aHTPOMOreHHbIX BbIOPOCOB MApPHUKOBLIX ra30B U «LLOKMPYHOLWY 6511M30CTb» (aHrn.: shockingly close)
ncyepnaHus yrnepoaHoro 6romxkeTalst,

Kak n B peleHusXx BHYTPUIOCYAApCTBEHHbIX CYAO0B, LUEHTPas/lbHOEe MEeCTO B KOHCY/IbTATUMBHbIX
3aKNHYEHUAX MEeXAYHAPOAHbIX CyAeOHbIX WHCTaHLUWMIA HEM3GEXHO 3aiiMyT Aoknagbl MITIUK: MeHHo Ha
HMX OCHOBbLIBAIOTCA KaK 3asB/IEHUS UCTLOB B PasHbIX HOPUCAMKUMAX O CEPbEe3HOCTU K/IMMAaTUYeCKOi
yrpo3bl, Tak W BbITEKawWwMe W©3 HUX TPeboBaHUA O MOHYXAEHUA OTBETYMKOB K MOBbILIEHNIO
amMOULMO3HOCTY LEsein No CoKpaleHnio BbIGPOCOB NapHMKOBLIX ra3oB. [py 3ToOM cygam NpeacTouT Tak
UMM MHa4Ye OTBETWUTb HA BOMPOC O TOM, Kak COOTHOCWUTCSI «HAYYHbIA U AMM/IOMATUYECKMA» KOHCEHCYC ™2
(Bblpaxasicb TepMuUHaMU OPIOCCENbCKOr0 CyAa nepBOli  MHCTaHUMM)  OTHOCUTENIbHO  HACYLLHOWA
Heo6X04MMOCTU MPUHATMSA Mep C OYEeBUAHLIM OTCYTCTBMEM KOHCEHCyca MpakTUKO-HPUANYECKOrO, YTO
BblpaXaeTcsi U B camMoii CTpykType MapuKckoro cornaweHns (He npegycMaTtpusaloLLero, B OTiMume ot
Knotckoro npotokona, 06s3aTelbCTB MO  COKPaLleHU0 BbIGPOCOB MAapHWMKOBLIX [a30B), U B
KOHCcTaTmpyemoli cekpetapmatom PKMK OOH HegocTaTtouyHOCTM NOAaHHbIX Ha HacTosilee Bpems OHYB
ONs JOCTUXKEHMA TeMnepaTypHbIX Leneli Mapukckoro cornaweHmus.

B 37O CBA3W pelleHnss BHYTPUIOCYAapCTBEHHbLIX CYAOB OOHaXalT pasfIMYyHOEe MOHWMaHWe UMK
NprHUMNa NPefoCcTOPOXHOCTU U €ro BAWSHUS Ha cofepXaHue 06583aHHOCTM NPOSBAATL Haanexaulee
ycepame. [lokazatenbHa no3vuns KOHCTUTYUMOHHOrO cyga [epmMaHuu, KOTOpbIA nosaraer, 4To
3a/l0keHHass B pgoknagax MIOVIK HayyHasi HeonpegeneHHOCTb O3Ha4yaeT Ha/mumMe y rocygapcrsa
AMCKpeuun npu 3aLimTe OCHOBHbIX NPaB 1 YTO «MOKa rocyapcTBO He OTKa3blBAETCH OT Lie/in AOCTUKEHUS
YINepoaHoi HeliTpasibHOCTM B Givxaiem 6yayliemM» 1 npegnpuHumMaeT A8 3TOr0 HEKOTopble Mepbl,
npegycmarpuBaroLlme, B TOM Yuc/e NocTOSHHOE coKpalleHne o6bema paspeLleHHbIX BbIGPOCOB, OHO —
MO MeHbLUEn Mepe Ha CerogHs — He AOoMyCcKaeT 04eBMAHOIO HapyLlleHWs 06513aHHOCTM MO 06ecrnevyeHmno
[IO/DKHOTO YPOBHA 3alWTbl 3[0p0Bbs rpaxaaH'®. HuaepnaHackue cyabl U ANennsiyuoHHbIA Ccyq
Bptoccena npu 3aTOM WUCXOAAT U3 TOrO, YTO MNPUHLMUN MPEeLOCTOPOXHOCTU He MO3BOJSET OTBETUMKAM
CCblNaTbCs Ha Hay4Hyl HeonpegeneHHocTb Aoknaaos MIAMK ans obocHoBaHMsA cBO6OAbLI Bbibopa Mep
MO CMSArYEHNI0 aHTPOMOrEHHOro BO3AENCTBMA Ha Kiumar.

MexayHapogHbli Cya A0 cux Nop nsberasl BbiCKasblBaHUA O COAEPXaHUN MEXAYHapOAHO-MPaBOBOro
npuHUMNAa NPeaoCTOPOXHOCTM 1 ero NPUMEHEHUN K OTHOLLIEHUSIM CTOPOH crnopoB™®®. Mpu paccMoTpeHnm
KOHCYNbTaTUBHBLIX 3aK/lO4eHWUi O KMMaTMYecknx obs3aTenbcTBax efsa M yAacTcs OCTaBUTb 3TOT
BOMpOC 6e3 BHMMaHWA, ecn MeXAyHapoAHble Cyfbl He COYTYT, UTO ONpefAenieHHOCTb Yrpo3bl ONacHbIX
U3MEHeHU KMMaTa Mo3BO/ISIET [OBOPUTb O HEOOXOAUMOCTM  AENCTBUA  MCxoAsa W3  NpuHUMNa
npefoTBpaLleHUs], a He NPUHUMNA NPELOCTOPOXXHOCTY.

BaxHbIM, BEPOATHO, CTaHET W MNOAHMMABLUMIACA BO BHYTPUIOCYAApPCTBEHHBLIX Cydax BOMPOC O
BO3MOXHOCTM UCNOSIHEHMST 06513aHHOCTEN B K/IMMATMYECKOW cdiepe ¢ NOMOLb0 Mep aganTtauun Kak (B
HEKOTOPOW CTENeHW) asibTepHaTMBbI MepaM CMsArdyeHus. Kak nokasaHo Bbllle, BHYTPUTOCYLapCTBEHHbIE
CyAbl MpPUXOAAT K pasHbiM BbiBO4AM MO 3TOMY Bonpocy. Ecnn HugepnaHackme cyfbl OTKasaucb
paccmaTtpmBaTb WX B KOHTEKCTE WCMOSIHEHMS O0O0S3aHHOCTM rocyfgapcTBa MO 3awWmte OT OnacHbIX
U3MEHEHUI Knnmata, KOHCTUTYLUMOHHBIA cyf MepmaHumn cyes, 4To Mepbl MO agantauuu MOryT BHOCUTb
BKNa4 B 3alUMTy 340pOBbs rpaxaaH, a NoToMy M B UCMOMHEHWE 0653aHHOCTM obecneumBaTb Takyto
3awuTy.

151 COSIS. BoicmynneHue KOmmel BproHe... 42:20; COSIS. BbicTynieHne KatpuH Amupcpap (Catherine Amirfar) Ha my6aMUHbIX
cnywaHusx B MexayHapogHoOM TpubyHane Mo MOPCKOMY MnpaBy Mo 3anpocy Kommuccum Masbix OCTPOBHbIX FOCyfapcTB no
MN3MEHEHMIO KimaTta 1 MexayHapoAHOMY MpaBy O BbIHECEHWUW KOHCY/bLTATMBHOMO 3akntodeHus (11 ceHTabpsa 2023 roga). URL:
https://www.itlos.org/en/main/cases/webcast/webcast-archives-case-no-31, Bugeo Ne6, 06:40, 16:21 (gata ob6palleHus:
05.11.2023).

152 CTporo roBopsi, AaXe CYLECTBOBaHWE «HAYYHOrO KOHCEHCYCa» O HEeOGXOAMMOCTV HENpPeofonieHuss Toro WAWM MHOTo
TeMnepaTypHOro nopora sIBAAETCA N0 MeHbLUEN Mepe AVCKYCCUOHHBIM BOMPOCOM, MOCKO/bKY HayKa NLLb BbICHAET NPUYUHbLI U
nocnefcTBuA  KAMMaTUYeCKMX W3MEHEHW, a Takke BO3MOXHble BapuaHTbl pearMpoBaHUsi Ha HUX; BbIGOp ke
npeanoyTUTENIbHOTO BapuaHTa pearnpoBaHus, B TOM Y1c/ie NPUeMIEMOCTI TOTO UM YPOBHSA NOTEMN/IEHUSI Y CBSI3aHHbIX C HUM
PVCKOB, OTHOCWTCA K BOMPOCaM K/IMMaTUYeCKOM NOIMTUKN, HO HE KIMMAaTUYECKOR HayKu.

153 Federal Constitutional Court of the Federative Republic of Germany. §167.

1% Cwm., Hanpumep, oco6oe MHeHWe cyabn MexayHapogHoro Cyza A. A. KaHcago TpuHzane B fene «Lesiito/103Hble 3a800bl Ha
peke Ypyesali», B KOTOPOM OH BbiCKa3blBAET COXasleHMe Mo MoBoAy OTKas3a CyAa NPUMEHSATb 3TOT MPUHLUMMN, Ha KOTOPLIA
ccblnanucb 06e ctopoHbl: Pulp Mills on the River Uruguay (Argentina v. Uruguay). Judgment (20.04.2010). Separate opinion of
Judge Cangado Trindade, §46. URL: https://www.icj-cij.org/sites/default/files/case-related/135/135-20100420-JUD-01-04-EN.pdf
(mara obpaleHus: 18.07.2023).
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Abstract

In 2022 and 2023, requests for advisory opinions were submitted to the International Tribunal for the Law of the Sea, the
International Court of Justice and the Inter-American Court of Human Rights asking the judges to clarify the obligations of States
under international law to protect the Earth’'s climate system from anthropogenic greenhouse gas (GHG) emissions. Behind the at
times verbose phrasing of the requests hides a basic question: Does international law require States to take more ambitious climate
action than what the Paris Agreement and the nationally determined contributions (NDCs) submitted thus far provide for? Several
domestic courts have had a chance to answer a similar question under municipal law. Among them, the Dutch courts gained
worldwide prominence for ordering the State of the Netherlands to reduce the country’s total GHG emissions by the end of 2020 to
at least 25% below the 1990 level and the country’s then-largest corporation, Royal Dutch Shell, to cut its total CO, emissions
across scopes 1 to 3 by the end of 2030 to at least 45% below the 2019 level. IPCC reports (in particular, AR4, AR5 and SR15) and
estimates of required emission reductions contained therein have been central to both arguments put forward by claimants and the
reasoning by the domestic courts across jurisdictions. However, while the courts agree on the urgency of the climate challenge, they
differ in conclusions as to the States’ ensuing legal obligations. The judgements of the Dutch courts which borrowed verbatim the
reduction figures from the IPCC reports are rather an exception than the rule. This article reviews the different approaches to
interpreting States’ climate mitigation obligations by contrasting the reasoning of the Dutch courts with that of the other domestic
courts which were faced with similar claims — in particular, the Constitutional Court of Germany, the Tribunal of First Instance of
Brussels and the Court of Appeal of Brussels (Belgium), among others. Some thoughts are offered on the range of interpretive
choices that international courts and tribunals are likely to face in the pending advisory proceedings in the light of this domestic
litigation background.
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Abstract

The paper addresses jurisdictional issues on the case of NSD initiating investment arbitration against Belgium/Luxembourg. Under
the Russia-Belgium/Luxembourg BIT, the states undertake to prevent expropriation of investments and, if it does happen, to pay
timely and fair compensation. Such “expropriation” may also occur due to sanctions. Being a Russian intermediate custodian for a
number of foreign securities, the NSD has accounts with the centralized European securities Euroclear/Clearstream depositories.
Since the inclusion of the NSD in the list of entities provided for in Annex | of EU Regulation no. 269/2014 in June 2022, transactions
with the securities were suspended, NSD’s account with Euroclear/Clearstream was blocked. Because the NSD accounts with
foreign securities depositories were blocked, it became impossible to transfer non-Russian securities from a securities account
opened with the NSD to another Russian or foreign securities depository. One of the ways to challenge the consequences of
Euroclear/Clearstream actions is to file a claim with the investment tribunal against Belgium/Luxembourg. The case has two
potential solutions: mass claim from the end-investors or one single claim by the NSD as a “nominee holder” of the end-investors’
securities. The first option might seem time- and resource-costly, which is why a claim by the NSD might seem more attractive.
Hence, using the interpretation instruments of public international law, the paper aims at assessing the perspectives of initiating
investment arbitration proceedings by the NSD, thereby focusing on interpretation of the two central terms in the
Russia-Belgium/Luxembourg BIT — “investor” and “investment”. The paper concludes that prima facie the investment tribunal would
have jurisdiction over the case rationae personae nonetheless the “nominee holder” status of the NSD, as well as jurisdiction ratione
materiae, where the blocked securities could constitute an “investment” in the sense of the BIT. Consequently, the paper defines the
legal capacity of nominee holders to initiate arbitration. Since the issue has never been raised before, the paper draws an analogy
with the case law on shell companies.
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1. Restrictive measures against the NSD: defining the frame of the problem

Since 2022, sanctions have become a major issue in the field of international law. Mostly, sanctions are
discussed in three respects: the legality of sanctions,® the process of delisting? and their impact on
arbitration as a “victim” of sanctions.®

One of the most painful blows both to the state and its citizens was the suspension of services for the
National Settlement Depositary,* essentially depriving Russian and international investors of the ability to

1 Hofer A. The Developed/Developing Divide on Unilateral Coercive Measures: Legitimate Enforcement or lllegitimate Intervention?
/I Oxford University Press. 2017. Vol. 175 Ne 16. P. 186-189. Ruys T., Ryngaert C. Secondary Sanctions: A Weapon Out Of
Control? The International Legality Of, And European Responses To, Us Secondary Sanctions // The British Yearbook of
International Law. 2020. 018. doi:10.1093/bybil/bra2a007. P. 9. Ruys T., Angelet N. Immunity, inviolability and countermeasures
a closer look at non-UN targeted sanctions // Cambridge Handbook on Immunities and International Law. 2022. See generally,
Aaken, van, A. International Investment Law and Decentralized Targeted Sanctions: An Uneasy Relationship /| Columbia FDI
Perspectives. 2015. Ne 164. Menkes M.J. The Legality of US Investment Sanctions against Iran before the ICJ: A Watershed
Moment for the Essential Security and Necessity Exceptions // Annuaire canadien de droit international, 2019. P. 328.

2 Niederberger A., Biersteker T. UN Individual Sanctions Listing and Delisting Patterns and Their Interaction with Autonomous
Measures: Considerations for Mediators /| Sanctions and Mediation Policy Memo Series: Policy Memo 3/3, New York : United
Nations University. 2022. Eriksson M. In Search of a Due Process — Listing and Delisting Practices of the European Union I/
Department of Peace and Conflict Research Uppsala University. 2009. P. 8-52.

3 Ahn T. The Applicability of Economic Sanctions to the Merits in International Arbitration Proceedings: With a Focus on the
Dynamics between Public International Law Principles, Private International Law Rules and International Arbitration Theories I/
Pepperdine Dispute Resolution Journal. 2018. Vol. 18. P. 299-323.

4 The NSD is a central settlement depositary of Russia, constituted under the Federal Law Ne 414-FZ dated 7 December 2011
"On the Central Securities Depository” (hereinafter — CSD). The CSDs, initially, served as an instrument to replace the “paper
certificates” circulated originally. These companies facilitated the “immobilization” of financial instruments and their centralized
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manage their holdings with Moscow and SPB Exchange. This happened in March 2022 when Euroclear®
stopped carrying out any instructions received from the NSD, followed by the Clearstream® blocking the
NSD account a week later. It was a direct sequence of the forthcoming NSD inclusion in the list of
designated persons under the EU Regulation no. 269/2014 on the 3 June 2022. The inclusion of the
NSD in Annex | to the Regulation, coupled with Article 2(2) of the Regulation, implies it is no longer
possible to instruct any transaction which may “result in any charge payable” to the NSD or any other
funds or economic resources to or for the “benefit” of NSD,’ directly or indirectly.

As a result of sanctions against the NSD, millions of investors,® who held the securities through the
NSD® cannot dispose of those securities, cannot get return on their investments (e.g. dividends, trading
margin or conversion of depositary receipts), and cannot transfer their investments to a different
non-designated depository, since every single operation involves respective fees paid to the NSD,
constituting the impermissible “charge payable to the benefit” of the NSD.*® Consequently, the NSD
cannot process depositary service fees, which form the NSD’s own damages (distinct from the
end-investors’ damages of the lost (or stuck) dividends and coupons, and the lost profit from intra-day
trading and general volatility in stock prices, forcing the end-investors to miss the buy-and-sell moments).
Additionally, Russian companies listed on the EU stock exchanges were deprived of the ability to pay
dividends in Euros, which forced the Russian companies to issue “replacement securities” to replace the
Eurobonds (or other securities) and make the payments in rubles (under Federal Law no. 292-FZ dated
14 July 2022). This caused additional expenses for the Russian issuers — and entailed losses of the
Russian end-investors due to currency rate differences.

An additional risk for the blocked assets is the newly implemented Article 5a of the Regulation
269/2014, which allows to confiscate assets “in the public interest”,** and which is already discussed in
Germany as a mechanism to confiscate the end-investors’ assets held by the NSD for the NSD own
infringements.™

Presently, the investors have four ways to recover the access to their assets held through the NSD.
The first option is for the NSD to obtain a general license, which became possible as an ad hoc resolution
after the NSD has agreed to lift the fees chargeable for the transfers and provided that the end-investors

accounting. For instance, now the Russian CSD, represented by the NSD provides post-clearing settlements and thus interacts
with clearing houses, makes cash transfers for Moscow Exchange (MOEX) trades, on-exchange or OTC trades, as well as
transfers in connection with Bank of Russia's refinancing of credit institutions and Bank of Russia's open market operations.

5 Euroclear Belgium is a Belgian CSD, which,first, settles and clears securities transactions executed on European exchanges
(securities transactions, including bonds, shares, derivatives and investment funds; covers a wide range of international trading
fixed and floating rate debt instruments, convertibles, warrants and equities), second, the Chamber also functions as a central
securities depository, where it is the custodian of major financial institutions participating in European markets, third, processes
orders for fixed-income securities and derivatives. Every payment of coupons on Eurobonds and dividends will eventually pass
with participation of Euroclear. Euroclear Bank has links with CSDs in 45 major countries, the Russian ruble is already one of
54 settlement currencies in Euroclear Bank.

6 Clearstream is a Luxembourgian CSD with similar functions: it settles domestic and cross-border securities transactions,
including bonds, shares, derivatives and investment funds; covers a wide range of international trading fixed and floating rate
debt instruments, convertibles, warrants and equities.

7 Therefore, all activities that involve, directly or indirectly, paying a fee to the NSD or making funds or economic resources
available to or for its benefit are prohibited. Under Article 2(2) of Council Regulation (EU) No 269/2014, activities may continue
that are not otherwise subject to sanctions and where NSD does not receive or benefit from fees or other funds or economic
resources as a direct or indirect consequence. Note that ‘funds’ and ‘economic resources’ are defined broadly in Council
Regulation (EU) No 269/2014. For further explanations see the FAQ of the EU on the CSDs. URL:
https://finance.ec.europa.eu/system/files/2023-06/faqs-sanctions-russia-central-securities-depositories_en.pdf (accessed at:
03.05.2023).

8  Hereafter, the term investor and end-investor is used to denote an investor on stock markets, while “investor” (in quotation
marks breaks) refers to the term in a treaty.

9 See the structure of the end-investor — NSD — Euroclear/Clearstream further below. Bech M. L., Hancock J., Wadsworth A.
Central securities depositories and securities settlement systems // BIS Quarterly Review. 2020. URL:
https://www.bis.org/publ/gtrpdf/r_qt2003y.htm (accessed: 22.11.2023). Principles for financial market infrastructures // BIS CPMI

Paper 2012. Ne 101. P. 92.

1 The respective illegality was pronounced by the EU in FAQ, see Q 22. URL
https://finance.ec.europa.eu/system/files/2023-06/faqs-sanctions-russia-central-securities-depositories_en.pdf (accessed:
22.11.2023).

% Fee schedule see: URL: https://www.nsd.ru/en/tariffs/; Fee Schedule for NSD’s Withholding Agent Services see: URL:
https://www.nsd.ru/upload/tariffs/en/tariffs_nalog_2021_10_01_en.pdf (accessed: 22.11.2023); URL: https://www.nsd.ru/en/
publications/news/operational-news/nsd-to-extend-marketing-period-for-its-depository-services-fees/ (accessed: 22.11.2023).

2 Amendments of 18 December: “...deprive in the public interest a natural or legal person, entity or body listed in Annex | of funds
or economic resources belonging to, owned by or controlled by such person, entity or body, provided that compensation paid for
such deprivation of funds or economic resources is frozen.”

3 Genprokuratura Germanii reshila izyat rossijskie aktivy na €720 min. URL: https://www.rbc.ru/politics/20/12/2023/
6582af679a79475639d7863c (accessed: 26.12.2023).
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terminate all agreements with the NSD.** The second option is for investors to obtain a specific license
with the administrative bodies in Belgium/Luxembourg.'® These options are reserved to direct applications
and do not represent a mass and universal solution, do not allow for indemnification, and require
termination of relations with the NSD, meaning the NSD as a central settlement depositary (hereinafter —
CSD) of Russia stays inoperative. Currently, the third option has been pending since August 2022, where
the NSD has filed a lawsuit with the General Court of the European Court of Justice (hereinafter — ECJ).
On the surface, the third option seems an effective solution. However, the practice of challenging the
designations is to the utmost unfavorable. The ECJ set out the basic principles in the early cases brought
by the People’s Mojahedin of Iran (MEK) and Yassin Kadi: whether the Council, while giving designation,
stated “adequate reasons” without them being “excessively vague” and whether the Council committed a
“manifest error of assessment” in deciding whether the evidence is sufficient to justify the listing, coupled
with an analysis of proportionality*® of the measure. Precisely these arguments were brought by the NSD
in the General Court pending case,'” and precisely these arguments are consistently denied by the ECJ
as grounds for an annulment. Finally, the licensing mechanism and challenges with the ECJ are solely
aimed at obtaining an annulment on the listings, and do not allow for indemnification of the damages
incurred.'® The fourth alternative option would involve a mass claim in investment arbitration brought by
the end-investors. This is even more appealing since arbitration provides for means of the losses
compensating™ which would be unavailable in the ECJ.?° However, it sprouts huge organizational
drawbacks in assembling the numerous claims and the controversial position that a special consent by
the respondent is required in the event of a mass claim.?

Precisely these are the reasons why the present paper proposes a different option — to commence
arbitration by the NSD as a nominee holder of the end-investors’ assets. In that sense, the paper
suggests resolving the first and primary question: would the investment tribunal have jurisdiction over the
NSD claim?

For the NSD, the damages could include the lost fees, where the transactions were stopped,
depending on the statistical analysis of the usual fee income for the period, as well as adjusted for the
expected amount of end-investors’ growth depending on the market sentiment (planned IPOs during the
blocked period, expiration date of features, etc.). For the end-investors, the damages could be calculated
within their investment strategy (assessed through their previous investment behavior, the predictability of
the market; or assessed through their investment plan for the upcoming year in written), by calculating the
lost profit (interest, dividends, asset value difference) from the missed transactions (buy-sell). The choice
of the NSD as a claimant is also driven by the fact, that if the case of the NSD (an indirect holder of the
investment rights) stands before arbitration, then the direct investors and investments in the sanctioning
states would undeniably enjoy a similar, or even a higher degree of protection.

The prerequisite for the investor-State arbitration are the concepts of an “investment” and an “investor”
which define applicability of the BIT to the case of NSD. The definition of an “investment” and “investor”
thus sets ground for establishing the jurisdiction of the arbitral tribunal rationae personae, i.e. being an
investor of a state party to the treaty is a necessary condition of eligibility to bring a claim, and jurisdiction

14 Luxembourg (Clearstream) has issued a general license that permits unblocking assets of Russian investors held in the
accounts of the Russian NSD (was valid from 20 December 2022 to 7 January 2023). According to the general license, after
brokers and depositories of the investors withdraw their accounts from the NSD, they have to submit to the Luxembourg Ministry
of Finance: first, written evidence of the termination of any agreements concluded with NSD within 10 days from its termination
and no later than 5 business days beginning 7 January 2023; second, written evidence that the agreements concluded with
NSD were concluded prior to 3 June 2022. General authorization pursuant to article 6b paragraph 5 of Council Regulation (EU)
Ne 269/2014 of 17 March 2014 concerning restrictive measures in respect of actions that undermine or threaten the territorial
integrity, sovereignty and independence of Ukraine, as amended. URL: https://mfin.gouvernement.lu/dam-assets/dossiers/
sanctions-financiéres-internationales/documentation/general-authorization-ru-sanctions-269-2014-art6-para-5.pdf (accessed at:
28.11.2023).

15 Clarifications of the European Commission, issued on 12 August 2022.

6 On the basis of Articles 16 and 17 of the EU Charter of Fundamental Rights.

7 NSD v Council, Case T-494/22, action brought on 12 August 2022. URL: https://eur-lex.europa.eu/legal-content/EN/
TXT/PDF/?uri=CELEX:62022TN0494 (accessed: 13.11.2023).

18 Article 275 Treaty on the Functioning of the European Union does not confer any jurisdiction on the EU Courts to hear and
determine any action for damages. For the application of the logic see, for instance, a claim for challenging the designation in
Case C-134/19 P Bank Refah Kargaran v Council of the European Union.

19 BP Exploration Company v Libya, Award on the Merits, 10 December 1973, (1979) 53 ILR 297, 353-354.

2 See footnote 17.

2L For instance, a tribunal has reasoned that silence of a treaty on mass claims as a “qualified silence” prohibits collective
proceedings, is “contrary to the purpose of the BIT and to the spirit of [treaty].” Theodoros Adamakopoulos v. Republic of
Cyprus, ICSID Case Ne ARB/15/49, Decision on Jurisdiction. 7 February 2020.
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rationae materiae on the definition of an investment.?? Hence, the present paper is reserved to the
fundamental question of whether the NSD has procedural ability to commence arbitration against
Luxembourg/Belgium,?® by assessing the terms “investor” and “investment”.

Since the Vienna Convention on the Law of Treaties (hereinafter — VCLT) entered into force for
Belgium and Luxembourg after the BIT in question (1992 and 2003, respectively vs. 1989), the VCLT
could not be applied in an investment tribunal directly (Article 4 VCLT), but its norms still apply as a
customary rule.?* Consequently, the paper interprets the Russia-Luxembourg/Belgium BIT 1989
(hereinafter — BIT)® clause by clause using the interpretation methods provided by Articles 31 and 32
VCLT.

2. Interpretation of the term “investor” in the Russia-Luxembourg/Belgium BIT

2.1. The NSD as an “investor” under the ordinary meaning

According to Article 1(1.2) of the BIT, an investor is defined either as “any legal entity (a) established
under Soviet, Belgian or Luxembourg law and having its registered office in the territory of [the USSR,
Belgium, Luxembourg] which (b) may, in accordance with the laws of its country, make investments? in
the territory of the other Contracting Party” (points added by the author), or “any natural person who,
under [the domestic legislation] shall be deemed to be a national of [the USSR, Belgium, Luxembourg]
respectively, and who may, under the law of his country, make investments in the territory of the other
Contracting Party” (hereafter translation from Russian — the author). First, following the primary rule of
interpretation®” mandated by Article 31(1) VCLT,?® this section analyzes the term “investor” based on its
ordinary meaning of the terms included in the definition. Second, the section expands the analysis to the
object and purpose interpretation of the term “investor”.

2.1.1. “[E]stablished under Soviet, Belgian or Luxembourg law and having its registered office
in the territory of [the USSR, Belgium, Luxembourg] respectively”

The first part of Article 1(1.2) of the BIT sets out a nationality requirement for qualifying as an investor.
The NSD is a company established under the laws of the Russian Federation by the Order

2 Amado J., Kern J., Doe Rodriguez M. Jurisdiction Ratione Personae: The Foreign Investor / Arbitrating the Conduct of
International Investors. Cambridge : Cambridge University Press, 2018. P. 118.

#  The choice of Luxembourg/Belgium as host states is driven by the fact that these are the states of Euroclear/Clearstream
registration. Respectfully, end-investors make investments on their territory since these entities form the taxable base for
Belgium/Luxembourg. lllustratively, Euroclear during the 9 month “freezing” period has gained €3 billion, paying Belgium
€740mn in taxes. See information on taxes on: https://www.ft.com/content/88ff88c4-6efe-40b7-b635-80eb6bd73c2c (accessed:
29.12.2023).

2 See, for instance, reasoning in Saluka Investments B.V. v. The Czech Republic, under UNCITRAL Rules, Partial Award 17
March 2006, § 5.4.1: “...this does not preclude interpretation of the treaty based on the general principles laid down in Article 31
et seq of the VCLT since these essentially codify customary international law and correspond to the practice of the Federal
Tribunal (BGE 122 Il 234 para 4c with references). In accordance with Article 31(1) VCLT, a treaty must be interpreted in good
faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object
and purpose. According to the relevant federal jurisprudence, the interpretation of an international treaty must primarily start
from the text of the treaty as understood by the contracting parties with the view to the purpose of the treaty based on the
principle of good faith. If the meaning of the text, as it arises from common language usage as well as the object and purpose of
the treaty, does not appear to be manifestly absurd, an interpretation that goes beyond the wording — whether expanding or
restricting it — is only possible if, based on the context or the circumstances of the treaty’s conclusion, it can be concluded with
certainty that the contracting States had jointly intended to deviate from the wording (BGE 127 Ill 461 para 3; 125 V 503 para
4b; 124 111 382 para 6¢ p 394, all with references).”

% Accord entre les Gouvernements du Royaume de Belgique et du Grand duché de Luxembourg et le Governement de I'Union
des républiques socialistes soviétiques, concernant I'encouragement et la protection réciproque des investissements. Signed on
09.02.1989, entered into force 18.08.1991. URL: https://investmentpolicy.unctad.org/international-investment-agreements/
treaties/bit/3645/belgium-luxembourg---russian-federation-bit-1989- (accessed: 20.11.2023).

% From Russian “kannTanoBfioxeHuns”.

27 The ILC Commission unanimously included these words had to be a “starting point of interpretation”: “logic indicates” that "the
ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose” should be the
first element to be mentioned. See Draft Articles VCLT 1966. Yearbook of the International Law Commission, 1966, Vol. II.
P. 220.

% In accordance with Article 31(1) of the Vienna Convention on the Law of Treaties, “a treaty must be interpreted in good faith in
accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and
purpose.” Vienna Convention on the Law of Treaties, 23 May 1969, 1155 U.N.T.S. 331 (hereinafter — VCLT).
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no. 12-2761/PZ-1 dated 6 November 2012, with a registered office in Moscow, Russia.?® On its face, it
seems the NSD would have the status of an “investor” in the terms of Article 1(1.2). Here, the primary
concern however would be that the tribunal may be inclined to limit the scope of Article 1 so as to exclude
nominee holders, and apply the second part of Article 1(1.2) to the end-investors, which names “any
natural person” as an appropriate “investor” in the sense of the BIT. The reason for such limitation is that
the plain language of Article 1(1.2), expressing the nationality requirement and the “ability to make
investments,” does not include legal entities which do not make these investments themselves. Recently,
investment tribunals have been using an effective nationality test to determine protection, resulting in
trustees being denied BIT protection, which is instead limited to the beneficiaries.* Simultaneously, the
International Law Commission, when drafting the VCLT, explained that if a treaty “is open to two
interpretations one of which does and the other does not enable the treaty to have appropriate effects”
good faith and the objects and purposes of the treaty demand that “the former interpretation should be
adopted”.*

This logic, seemingly, may lead an investment tribunal to deny protection to a nominee holder which is,
precisely, the status of the NSD in the end-investors-Euroclear/Clearstream relations. To briefly explain
the NSD nominee status, being a CSD, Euroclear/Clearstream maintain “omnibus” accounts of the
end-investors, where the issuers open similar accounts to issue the securities. The same does the NSD
which consolidates and maintains securities of the end-investors on its account held through banks or
brokers. Where the issuer and the investor belong to different legal systems, the end-investors have no
“direct” access to the issuer.*> The CSDs thus establish “bridges” among themselves® and act as
nominee holders of the securities on foreign markets in the name of the end-investors,* collect their
customers’ holdings in a common securities account in Euroclear/Clearstream system, called a nominee
account.®® Currently, the profits from their holdings are transferred to non-trading special accounts.

Issuer (EU company)

1

Bank-1 Euroclear\Clearstream
Investor's

account

(4 shares) Custodian’s Custodian’s

depo account T
)
Bank.) / Bank-1 account =P (NSD) Issuer’s
B (4 shares) account

Investor's : 4

account Bank-2 account nominee accowrd in i

(2 chares) (6 shares) name of an end-invest

B aﬂk_z
Investor's

account I

(4 shares) —

SPECIAL ACCOUNT
dividends, coupons

Scheme 1. Frozen asset holding structure.

2 EGRUL website. URL: https://egrul.nalog.ru/index.html (accessed 19.11.2023).

%0 Blue Bank International & Trust (Barbados) Ltd. v. Bolivarian Republic of Venezuela, ICSID Case Ne ARB/12/20, Final Award,
26 April 2017. For an opposing award see: Leopoldo Castillo Bozo v. Panama, Caso CPA Ne 2019-40, Award (8 November
2022).

3 Draft Articles VCLT 1966 // Yearbook of the International Law Commission, 1966, Vol. II. P. 220. P. 219.

%2 Unless under the domestic law, the end-investor has access to foreign stock-exchange markets directly through foreign brokers.

3 See the list of the established bridges by the NSD. URL: https://www.nsd.ru/services/depozitariy/operatsii-s-tsennymi-
bumagami/vnebirzhevye-raschety/mesta-raschetov-po-tsennym-bumagam/ (accessed at: 03.05.2023).

34 Principles for financial market infrastructures I/ BIS CPMI Paper 2012. Ne 101. See the list of the established bridges by the
NSD. URL: https://www.nsd.ru/services/depozitariy/operatsii-s-tsennymi-bumagami/vnebirzhevye-raschety/mesta-raschetov-po-
tsennym-bumagam/ (accessed at: 03.05.2023).

% Euroclear Sweden, Answers to questions from private individuals. URL: https://www.euroclear.com/sweden/en/banker/
bankkontor.htm| (accessed: 26.12.2023).
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Hence, the question stands, can the NSD, given his “nominee holder” status, act as an “investor”, and
the blocked securities, bonds, dividends and coupons constitute an “investment” under the
Russia-Belgium/Luxembourg BIT.

An illustrative example would be the Lithuania-Ukraine BIT in the Tokios Tokelés v. Ukraine case.*®
The tribunal analyzed a BIT provision with a word-to-word similar wording to the present case® and held
that unless the BIT provides otherwise it is not for the tribunals to impose limits on the scope of BITs not
found in the text:

According to the ordinary meaning of the terms of the Treaty, the Claimant is an ‘investor’ of Lithuania if
it is a thing of real legal existence that was founded on a secure basis in the territory of Lithuania in
conformity with its laws and regulations. The Treaty contains no additional requirements for an entity to
qualify as an ‘investor’ of Lithuania.®®

Even though the tribunal faced a question of piercing the corporate veil,*® the Tokios Tokelés v.
Ukraine case arose out of a dispute between a state and a first-level shareholder, which has some margin
of independence and its own legal tools of control over the investment. For instance, when the company
shareholders are balanced with the company board of directors, which precludes the company from
losing its own legal “personality”).

In contrast to the Tokios Tokelés v. Ukraine, the object of the present paper is the NSD — a nominee
holder without any rights for the proposed “investments” which conceivably may not enjoy the rights
granted to the end-investors, whose capital flow increases the economy of the host state.*® For this very
reason a perfect analogy for the NSD as a nominee holder would be to compare the NSD to a shell
company, since both a nominee holder of securities (the NSD) and a nominee holder of shares (a shell
company) have no interest of their own, neither they benefit from an investment themselves, nor they are
under a total control of their beneficiaries (or end-investors).** As for the last element, “control” is often
interpreted broadly so as to include any type of control, such as by providing “access to supplies, access
to markets, access to capital, know-how and authoritative reputation”.*?> The rights to stocks (and other
blocked financial instruments) belong solely to the end-investors and the NSD merely exercises the
instructions (or orders) of the end-investors. Therefore, with regard to the blocked assets the NSD is
under the “control” of its end-investors in the language of the investment treaty, which allows driving a
comparison with the shell companies bringing cases to investment arbitration.

An objection that the “investor” is a controlled shell company was raised in the Saluka v. The Czech
Republic.** The case arose out of the acquisition of the Czech state-owned bank IPB by Saluka
Investments BV, a Dutch Company. Czech Republic, as the host state, argued that “Saluka is a mere
shell used by Nomura [an English company] for its own purposes™* and has “no interest in the IPB
shares”, eventually making Saluka fail to meet the definition of an investor under the BIT.** The tribunal
denied the Czech argument, stating that to exclude a company meeting formal requirements of
incorporation under the BIT the parties to the BIT need to “exclude wholly-owned subsidiaries™® explicitly

%6 Tokios Tokelés v. Ukraine, Case Ne ARB/02/18, 29 April 2004.

57 “Any entity established in the territory of the Republic of Lithuania in conformity with its laws and regulations.”

% Ibid. §28.

3% |.e. looking beyond the company as a legal person down the chain of its beneficiaries: "piercing” or "lifting" the corporate veil in
the Anglo-American tradition, durchgriffshaftung in the German tradition, "abuse of law," fraud (fraude la loi), simulation and
fictitiousness (fictivite) in the French tradition. See more in Vandekerckhove K. Piercing The Corporate Veil // European
Company Law. Vol. 4. Ne 5. P. 191-200; see also Ventoruzzo M. et al. Comparative Corporate Law: Look no Further. West
Academic Press, 2015. P. 151.

4 Notably, (i) substantial commitment; and (ii) significance for the host state’s development can be set as the criteria for
establishing an investment under the ICSID Convention. See Salini Costruttori S.p.A. and lItalstrade S.p.A. v. Jordan, Award,
ICSID Case No ARB/02/13, IIC 208 (2006), 31 January 2006, ICSID.

“ Nougayrede D. After the Panama Papers: A Private Law Critique of Shell Companies, 52 INT'L L. 327 (2020). See also
Eurofood IFSC, 2006 E.C.R. 1-3813.

42 International Thunderbird Gaming Corporation v. United Mexican States, Award, 26 January 2006. §180. The tribunal gave
interpretation to what constituted “control” under the NAFTA Agreement.

4 Saluka Investments B.V. v. The Czech Republic, under UNCITRAL Rules, Partial Award 17 March 2006.

4 Ibid. §42.

4 Ibid. §227.

4 Ibid. §229. “In dealing with the consequences of that way of acting, the Tribunal must always bear in mind the terms of the
Treaty under which it operates. Those terms expressly give a legal person constituted under the laws of The Netherlands —
such as, in this case, Saluka — the right to invoke the protection of the Treaty. To depart from that conclusion requires clear
language in the Treaty, but there is none. The parties to the Treaty could have included in their agreed definition of “investor”
some words which would have served, for example, to exclude wholly-owned subsidiaries of companies constituted under the
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from the BIT which was not the case in Saluka. For instance, such an exclusion was included in the
US-Ukraine BIT* where the parties excluded companies which had “no substantial business activities in
the [host] territory”.

For a long time, the tribunals have uphold the practice of protecting the claims of “shell” investors: in
ADC v. Hungary,*® Mobil v. Venezuela,* and Aguas del Tunari v. Bolivia.*® This created a robust body of
investment case law forwarding the shell companies and promoting treaty shopping where the beneficiary
investors did not belong to a BIT party.® The reason is that the tribunals have adopted a literal
understanding of the nationality requirement, consistently explaining that it would be “tantamount to set
aside the clear language agreed upon by the treaty Parties™? and “to substitute [their] views of the
definition of the term 'investor' to that of the Contracting Parties to a BIT".>® This led the practice to reject
arguments that “economic reality should prevail over formal legal structure when it comes to the
interpretation of [the BIT]".>* Even in the CME v. Czech Republic and Lauder v. Czech Republic, where
two parallel proceedings of the same claims were initiated by a beneficiary and a direct shareholder, the
tribunals rejected jurisdictional objections of the Czech Republic on the abuse of process by the
investors.%®

This approach, while optimistic for the NSD, is actually rather positivistic and cannot suffice the
continuously evolving practice of economic considerations. Even the ICJ in the Barcelona Traction
concluded that “the vell is lifted... to prevent the misuse of the privileges of legal personality, as in certain
of... malfeasance... or to prevent the evasion of legal requirements or of obligations”.*® In the same vein,
Russia has fairly argued in the Yukos case that a company cannot be allowed protection if it was created
“for no discernable bona fide purpose”.®” The latter argument was not accepted by the PCA in Yukos, but
let one imagine the practice taking a turn to strengthen the application of the nationality requirement. The
potential widened perspective on the problem is realistically close.For instance in the Pac Rim the tribunal
distinguished between geographical business activities and nationality of the investor, concluding that the
company was “akin to a shell company with no geographical location for its nominal, passive, limited and
insubstantial activities”.%® This paragraph does not reflect the term “investor” as analyzed through a
shell-structure® (but rather application of the CAFTA denial of benefits clause), however shows
possibilities of the practice extension, and probable risks to nominees.

For the NSD, it means two potential tests. If the NSD was considered akin to a shell company, the
tribunal would rule in favor of the NSD as an issue of the positivistic approach (one-tier test). However,
the test could be hardened by the economic and good faith criteria (three-tier test), if we were to adopt the
failed arguments of the host states in previous practice. On the one hand, the investor’s bad faith stems
from treaty-shopping.®® Since both the NSD and the end-investors belong to Russia, it is difficult to
imagine the NSD acting in bad faith in this regard. Rather conversely, the sole reason for the NSD to

laws of third States, but they did not do so. The parties having agreed that any legal person constituted under their laws is
entitled to invoke the protection of the Treaty, and having so agreed without reference to any question of their relationship to
some other third State corporation, it is beyond the powers of this Tribunal to import into the definition of “investor” some
requirement relating to such a relationship having the effect of excluding from the Treaty’s protection a company which the
language agreed by the parties included within it.”

47 Article 1(2).

4 DC Affiliate Ltd. et al. v. Republic of Hungary, ICSID Case Ne ARB/03/16, Award of the Tribunal, 1 334-35, 2 October 2006.

49 Mobil Corp. et al. v. Bolivarian Republic of Venezuela, ICSID Case Ne ARB/ 07/27, Decision on Jurisdiction, 10 June 2010.

50 Aguas del Tunari, S.A. v. Republic of Bolivia, ICSID Case Ne ARB/02/3, Decisions on Respondent's Objections to Jurisdiction,
T 154, 21 October, 2005.

51 See Burgstaller M. Nationality of Corporate Investors and International Claims Against the Investor's Own State // 7 J. World
Investment & Trade 857. 2006.

52 Rompetrol, §85.

% Rumeli Telekom A.S. et al.v. Republic of Kazakhstan, ICSID Case Ne ARB/05/ 16, Award, 190, 29 July 2008.

5 Rompetrol, §85.

% CME Czech Republic BV v Czech Republic, Final award, March 2003, Ad Hoc Tribunal (UNCITRAL). Lauder v. Czech Republic,
Award, 3 Sept 2001, Ad Hoc Tribunal (UNCITRAL).

% Barcelona Traction, Light and Power Co. Ltd. (Belgium. v. Spain), 1970 I.C.J., Reports 3, §58.

57 Yukos Universal Ltd. (Isle of Man) v. Russian Federation, (Permanent Court of Arbitration 2009), §71(44), 407.

%8 Pac Rim Cayman LLC v. Republic of El Salvador, ICSID Case Ne ARB/09/12, §4.75.

% The investor-company was relocated, however maintained its business in a different jurisdiction, which triggered application of
the denial of benefits clause to Chapter 10 CAFTA.

% For instance, see Cementoifnia NowaHuta S.A., ICSID Case Ne ARB(AF)/06/2, Award: the tribunal found that Cementownia's
claim was “manifestly ill-founded,” Cementownia “intentionally and in bad faith abused the arbitration [because] it purported to
be an investor when it knew that this was not the case.”
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initiate a case instead of the end-investors is to facilitate thousands of investors to have a consolidated
case led by a massive entity. This would have positive economic implications for the end-investors, since
investment arbitration is one of the priciest ways to resolve a dispute (where the fees may go as high as
USD 1 million®?). Thus, for a regular investor, investment arbitration might not be a favorable approach to
seek compensation from the blocked assets, unless the investors join in a class claim.®? A class claim,
however, would cause substantial losses in order to assemble the end-investors around Russia and
harmonize a legal position around them.

Moreover, the investors themselves do not lose an autonomous right to initiate their own investment
arbitration, as will be discussed below. They would be entitled to recover their own damages in a separate
proceeding or claim for consolidation of proceedings. Even though there is no define procedure for
consolidation except for the ICSID cases where one center administers the case,®® consolidation is
exercised in practice, as was done in the EDF International S.A., SAUR International S.A., and Leoén
Participaciones Argentinas S.A. v Argentine Republic (where the investors asserted their rights under
different BITs) and Suez, Sociedad General de Aguas de Barcelona S.A., and InterAguas Servicios
Integrales del Agua (where the claims were based on a single BIT).

Therefore, in terms of good faith and economic considerations the NSD seems an appropriate
claimant for the investment arbitration case, and it is able to pass both one-tier and three-tier tests for
establishing its “investor” status.

2.1.2. “[W]hich may, in accordance with the laws of its country, make investments in the
territory of the other Contracting Party”

In 2007 Euroclear and the NSD signed a Memorandum of Understanding® laying out the foundation for
launching a legal link between the institutions. In 2014, Euroclear Bank in Belgium and NSD in Russia
established a “bridge” to provide cross-border services for Russian domestic securities.®® This led
Belgium to recognize the NSD as Russia’s central securities depository and allowed it to open a “foreign
nominee account” with the Euroclear Bank to develop a direct link between them.®® Furthermore, NSD
provides cross-border services with respect to securities under Russian domestic legislation: under the
Federal Law no. 414-FZ dated 7 December 2011 “On the Central Securities Depositary”.

Therefore, the NSD meets the formal requirements of the BIT, if interpreted in accordance with the BIT
ordinary meaning. Indeed, the NSD is entitled by the domestic legislation of both states to act as a CSD.
However, the function is purely intermediary, meaning that in accordance with the ordinary meaning of the
phrase, the NSD would not qualify as a legal entity “mak[ing] investments in the territory of the other
Contracting Party,” since the economic contribution originates in the end-investor’s funds.

Accordingly, to establish whether these considerations preclude the NSD from having a standing, the
interpretation needs to expand to the object and purpose of the treaty.

51 The costs of arbitration include (1) arbitrator fees and institutional administrative expenses, (2) legal fees and expenses, (3)
expert costs and (4) hearing and witness costs. lllustratively, the ICSID, the Schedule of Fees (the latest of which dates from 1
January 2019) provides that only the arbitrators are entitled to receive a fee of USD 3,000 per day, making an average of USD
875,907 fee per case. At the same time, arbitration costs are under 10% of the total arbitral costs, meaning that in reality the
costs would reach much higher levels. See the study of Kirtley W. How To Reduce the Overall Costs of Investment Treaty
Arbitration // Aceris Law LLC. 2022. URL: https://www.acerislaw.com/how-to-reduce-the-overall-cost-of-investment-treaty-
arbitration-to-less-than-usd-1-million/ (accessed: 23.11.2023). See also Arbitrating Small Value Claims in Investment Arbitration.
URL: https://www.ibanet.org/document?id=Arbitrating-Small-Value-Claims-in-Investment-Arbitration-2022 (accessed:
23.11.2023).

52 The present paper does not assess the perspectives of mass claims in investment arbitration, since the topic is comprehensive
enough for a separate study. More on the perspectives of a class claim in investment arbitration see in Strong S.I. Class, Mass,
and Collective Arbitration in National and International Law. New York, NY, USA : Oxford University Press, 2013; McCarl R.
ICSID Jurisdiction over International Mass Investment Arbitrations: Due Process and Default Rules // Stanford Journal of
International Law. 2015. P. 173-194.

8 |CSID Arbitration Rule 46(2).

5 A non-binding agreement establishing opportunities for cooperation.

% Euroclear Bank and NSD launch cross-border services for Russian corporate and municipal bonds. URL:

https://www.finyear.com/Euroclear-Bank-and-NSD-launch-cross-border-services-for-Russian-corporate-and-municipal-bonds_a2

8291.html (accessed: 23.11.2023).

Euroclear/NSD link offers cross-border opportunities in Russia. URL: https://www.thetradenews.com/euroclear-nsd-link-offers-

cross-border-opportunities-in-russia/ (accessed: 23.11.2023).
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2.2. “Investor” as an entity which “may make investments” through the object and purpose of
the BIT

The “object and purpose” of the Russia-Belgium/Luxembourg BIT is the second step of interpretation
under Article 31(1) VCLT.

As was handsomely noted by a tribunal in Aguas de Tunari v. Bolivia, the purpose of an investment
treaty is to serve as “portals through which investments are structured, organised, and, most importantly,
encouraged through the availability of a neutral forum”.%® As A. Broches once noted, the purpose of the
control test in the investment treaties is to expand the jurisdiction and thus promote investment.®® In the
same vein, the preamble to the Russia-Belgium/Luxembourg BIT states that its aim is “to create favorable
conditions for investors... taking into account the positive effect that [the BIT] may have in improving
business contacts and building confidence in the field of investment”.

Establishment of a “bridge” between the NSD and Euroclear/Clearstream was the first step to build
business contacts between the CSDs, which can only become attractive for the CSDs and the
end-investors provided they get adequate protection of their assets located abroad. The concern outlined
in paragraph 2.1(b) related to the situation where the NSD, whose functions are purely intermediary, does
not make its own financial contribution and thus cannot be treated as an “investor” under the ordinary
meaning of the term.

That is precisely why in 1998 the tribunals recognized a notion of a “de facto investor”. In Sedelmayer
V. Russia,” the Tribunal allowed protection of a beneficiary from a third state (Mr. Sedelmayer, a German
national) under the German-Russia BIT (with a similar wording) through an investment of an intermediary
incorporated in the USA. This approach was further adopted and shows that the tribunals might not stick
to logic where the claimant has to make a direct financial contribution (Enron v Argentina,”* CMS v
Argentina,” CME v Czech Republic,” Gas Natural v Argentina,”* and Mafjezini v Spain™,).

Therefore, the second part of Article 1(1.2) of the Russia-Belgium/Luxembourg BIT, setting down the
requirement of the investor to be able “to make investments under the laws of the sending state”, does
not preclude establishing the jurisdiction ratione personae over the NSD claim.

2.3. A case initiated by the end-investors: an alternative or a risk of losing the claimant's right
of the NSD?

Even though the case practice of parallel proceedings is fairly liberal, and the tribunals tend to find
jurisdiction nonetheless the arguments on the abuse of rights,” the risk of the tribunals turning the
practice around the “most appropriate” claimant cannot be completely excluded. This section briefly
touches upon the right of the end-investors to initiate investment arbitration bypassing the nominee holder

57 Competence of the ILO to Regulate Agricultural Labour. P.C.1.J. (1922). Series B. Ne 2-3. P. 2:

In considering the question before the Court upon the language of the Treaty, it is obvious that the Treaty must be read as a whole,
and that its meaning is not to be determined merely upon particular phrases which, if detached from the context, may be interpreted
in more than one sense.

Interpretation of Peace Treaties Advisory Opinion. 1.C.J. Reports 1950. P. 229.
The principle of interpretation expressed in the maxim: ut res magis valeat quam pereat, often referred to as the rule of
effectiveness, cannot justify the Court in attributing to the provisions for the settlement of disputes in the Peace Treaties a meaning
which... would be contrary to their letter and spirit.

% Aguas de Tunari v. Bolivia, ICSID case Ne ARB/02/03, Decision on Jurisdiction, 21 October 2005. §332.
Luxemburg/Belgium-Russian BIT BIT in its preamble similarly provides for “creating favourable conditions for investors” and
“improving business contacts and building confidence in the field of investment.”

%  Broches A. The convention on the settlement of investment disputes between states and nationals of other states I/ Selected
Essays. Brill Nijhoff, 1995. P. 358-359, 361.

®  Franz Sedelmayer v. The Russian Federation, SCC Award, 7 July 1998.

o Enron Creditors Recovery Corporation and Ponderosa Assets, L.P. v. Argentine Republic, ICSID Case Ne ARB/01/03, Award,
22 May 2007.

2 CMS Gas Transmission Company v Republic of Argentina, ICSID Case Ne ARB/OJ/S, Decision on Objections to Jurisdiction,
17 July 2003.

7 CME Czech Republic B.V. (The Netherlands) vs. Czech Republic, Partial Award, 3 September 2001.

7 Gas Natural v Argentina, ICSID Case Ne ARB/03/I0, Decision on Jurisdiction, 17 June 2005.

> Emilio Agustin Maffezini v. The Kingdom of Spain, ICSID Case Ne ARB/97/7, Award, 13 November 2000.

% IBM v Ecuador, Award, 22 December 2003. Sempra v Argentina, Award, 11 May 2005. Desert Line Products v Yemen, Award,
6 February 2008. CME Czech Republic B.V. (The Netherlands) vs. Czech Republic, Partial Award, 3 September 2001. For
instance, In Eureko v Poland, the tribunal allowed an investor’'s claim to proceed under the treaty in spite of an exclusive
jurisdiction clause, stating that the investor “advances claims for breach of Treaty... [and] every one of those claims must be
heard and judged by this Tribunal.” See Eureko v Poland, Award, 19 August 2005. §113.
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of their rights, the NSD. If the BIT does not allow beneficiary’s actions,”” then the NSD would have a
stronger jurisdictional claim, since the NSD would be the only available and appropriate claimant and
otherwise, the blocked assets would lose any available protection in investment treaty arbitration.

2.3.1. Ordinary meaning of the term “investor” in the context of the end-investors rights to
initiate investment arbitration

Even though the practice tends not to limit the scope of interpretation of the term “investor” (as explained
above in sub-section 2.1.1), the scope of interpretation cannot be unjustly expanded.

For instance, an illustrative example would be the Fedax NV. v. Venezuela™ case. The case
concerned promissory notes, initially acknowledging a debt owed to a Venezuelan company, but then
assigned to Fedax by way of endorsement. The tribunal concluded that the Venezuelan company was
excluded from the host state-investor relationship and has lost its claiming rights. Nonetheless it was the
transaction of the Venezuelan company that constituted an investment. The case reflects the NSD
situation perfectly as it considers the source of investment not as relevant as the controlling rights and
rights of disposal, which the NSD, effectively, lacks.

While the alignment of the NSD case with the shell companies looks more convincing, every kind of
risk shall be taken in the account throughout the analysis. The present situation may be similarly qualified
as not accepting the NSD participation in the transaction, since the transactions (stock purchases) are
made exclusively by the end-investors. For instance, in the case of Gas Natural SDG S.A. v. Argentina
the tribunal analyzed a provision from the Argentina-Spain BIT, fairly similar to the present BIT (no
additional requirements except for a change in wording™). While Argentina maintained that the claimant
did not qualify as an “investor” given he was an indirect shareholder of the Gas Natural (i.e. he was a
beneficiary in a long chain of companies), the tribunal has found that the wording of Article 1(1) of the
Argentina-Spain BIT does not allow interpretation in the vein of excluding indirect investors from its scope
of application.®°

Even though the language of provisions of the Argentina-Spain BIT and Russia-Belgium/Luxemburg
BIT are comparable, the Gas Natural reasoning would not limit the scope of interpretation of the
Russia-Belgium/Luxemburg BIT. This is because the latter includes an additional paragraph stating: “[t]he
term ‘investment’ also means an indirect investment made by investors of one Contracting Party in the
territory of the other Contracting Party through an investor of a third State”. This express reference to
indirect investments limits the scope of the indirect investments only to those relating to the intermediaries
in the third states, and, in fact, expand application of the BIT (i.e. the end-investor is Russian,
intermediary is located in a third state, and the host state is Belgium/Luxembourg, where intermediary is
entitled to claim). This means that in the NSD case, both NSD and the end-investors preserve the right to
claim. Even more, had the intermediary NSD been incorporated in a third state, the Russian
end-investors also would have been able to bring a claim under the BIT.

The express language of other BITs that have allowed indirect investors by a clear reference to long
corporate chains, support that conclusion. For instance, the Netherlands-Bulgaria BIT®! provides for “legal
persons constituted under the law of that Contracting Party” or, if not constituted, then “controlled directly,

”  The appropriateness of the “derivative action” notion is a matter of discussion. The present paper uses the concept by analogy
to the derivative actions by the shareholders of a company, where the claim is filed on behalf of the company.

8 Fedax N.V. v Venezuela, ICSID Case Ne ARB/96/3, Decision on Jurisdiction of 11 July 1997 at §24, reprinted at 371LM 1378
(1998).

% Agreement Between The Argentine Republic And The Kingdom Of Spain On The Reciprocal Promotion And Protection Of
Investments, 1992. Article 1(1):

“...the term "investors" shall mean:

(a) Individuals having their domicile in either Party and the nationality of that Party, in accordance with the agreements in
force on this matter between the two countries;

(b) Legal entities, including companies, groups of companies, trading companies and other organizations constituted in
accordance with the legislation of that Party and having their main office in the territory of that Party.”

8« .Assertion that a claimant under a Bilateral Investment Treaty lacked standing because it was only an indirect investor in the
enterprise that had a contract with or a franchise from the State party to the BIT, has been made numerous times, never, so far
as the Tribunal has been made aware, with success.” Gas Natural SDG S.A. v. Argentina, Decision of the Tribunal on
Preliminary Questions on Jurisdiction Case Ne ARB/03/10, 17 June 2005.

8 Netherlands Bulgaria BIT, entered into force on 1 March 2001.
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or indirectly by natural persons as defined in or by legal persons”. Similarly, Article 1 of the Sweden-India
BIT® uses a combination of incorporation, ownership and control tests and provides that:
‘companies’ mean any corporations, firms and associations incorporated or constituted under the law in
force in the territory of either Contracting Party, or in a third country if at least 51 per cent of the equity
interest is owned by investors of that Contracting Party, or in which investors of that Contracting Party
control at least 51 per cent of the voting rights in respect of shares owned by them.

Conversely, a different approach is used in the Belgium/Luxembourg-Philippines BIT (2003). While the
text®® itself suggests similar to the Russia-Belgium/Luxembourg BIT wording, the text of the
Belgium/Luxembourg-Philippines BIT does not contain the restrictive paragraph, which would allow for a
wide interpretation as described in the case practice above.

2.3.2. The end-investors in the light of the “subsequent agreements and practice”
interpretation

Subsequent agreements between the parties regarding the interpretation and practice in the application
of the treaty are taken into account for the purposes of interpretation as a third step of interpretation (after
the “ordinary meaning” and the “context and object and purpose”) under Article 31(3) VCLT. For instance,
in Fraport v. Philippine the tribunal determined that an “instrument of ratification” that the Philippines had
exchanged with Germany three months after the conclusion of the BIT was relevant for determination of
the “investment” under Article 31(3)(b) VCLT (i.e., subsequent practice).

The investment arbitration case practice knows one case in the application of the
Russia-Belgium/Luxembourg BIT — Berschader v. Russia.®* There, the tribunal adopted a similar
reasoning developed above: a Russian company itself automatically constitutes an “investor” under
Article 1.1. Additionally, under Article 1.2 the BIT extends coverage to the investments made through the
intermediaries in a third state.

The study thus shows that the Russia-Belgium/Luxembourg BIT does not protect “any” indirect
investor but only those where the end-investor is incorporated in Russia (or Belgium/Luxembourg). Since
both the NSD and the end-investors belong to Russia, the tribunal could potentially find jurisdiction
ratione personae in both instances. The end-investors qualifying under the “investor” requirements mean
a potential risk of the tribunal rejecting the claim of the NSD as a nominee holder. However, the risk is
purely theoretical, since no similar instances have been found, and shell companies, fairly resembling the
nominee status of the NSD by lack of their own economic interest in the dispute, have been successful to
argue jurisdiction ratione personae. Most importantly, as it was previously shown the NSD as an investor
of the first tier can qualify under the existing positivistic approach of investment tribunals, and under the
advanced three-tier test of economic and good faith considerations. However, if the tribunal denies
jurisdiction over the NSD’s claim, the mass derivative claim by the end-investors would be an adequate
alternative way to resolve the case of the blocked assets in Euroclear/Clearstream.

3. Blocked assets as an “investment” under the Russia-Belgium/Luxembourg BIT

The preamble of the Russia-Belgium/Luxembourg BIT specifically mentions the Parties desire “to create
favorable conditions for investments by investors of one Contracting Party in the territory of the other
Contracting Party” and to “the positive effect that the present Treaty can have on fostering business
contacts and strengthening trust in the area of investments”. Similar wording of BITs was previously
interpreted so as to give wide interpretation to the “investment”. However, the Berschader v. Russia
case® (interpreting the Russia-Belgium/Luxembourg BIT) noted that the broad interpretation does not
mean including every kind of investment, be that direct or indirect. The present section analyzes whether
the blocked assets (securities, bonds, dividends and coupons) constitute an “investment” under the BIT.

8 Sweden-India BIT, entered into force on 1 April 2001.

8 Belgium/Luxembourg-Philippines BIT, entered into force on 19 December 2003: “Investor’ shall mean... the ‘companies’, i.e. with
respect to both Contracting Parties, a legal person constituted on the territory of one Contacting Party in accordance with the
legislation of that Party having its head office on the territory of that Party, or controlled directly or indirectly by the nationals of
one Contracting Party, or by legal persons having their head office in the territory of one Contracting Party and constituted in
accordance with the legislation of that Party.”

8 Viadimir Berschader and Moise Berschader v. The Russian Federation, SCC Case Ne 080/2004.

8 Ibid. §139.
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3.1. Types of “investment” definitions

An investment agreement may allow a non-exhaustive or an exhaustive list of investments. For instance,
an exhaustive approach is reflected in the Canadian Model Foreign Investment Protection Agreement
(2003).%¢ The indicative factor for an exhaustive list is an article enumerating the types of investments
without any reference to a broad wording of “every asset.” The latter is exactly the most-frequently used
wording in BITs, for instance, a non-exhaustive clause is contained in the U.S. Model BIT (2004),%
US—-Rwanda BIT (2008):
Investment” means every asset that an investor owns or controls, directly or indirectly, that has the
characteristics of an investment, including such characteristics as the commitment of capital or other
resources, the expectation of gain or profit, or the assumption of risk. Forms that an investment may
take include.

However, having adopted a broad definition, the abovementioned BITs have also limited the scope of
investments with a number of characteristics: commitment of capital, expectations of gain, assumption of
risk. Inclusion of these characteristics follows the later practice of the Salini Costruttori S.p.A. v. Kingdom
of Morocco,®® which defined precisely five conditions to identify an investment under the ICSID
Convention: duration, regularity of profit and return, assumption of risk substantial commitment, and
significance for the host state’s development. Since the Russia-Belgium/Luxembourg BIT was concluded
prior to the Salini case, the absence of these criteria is understandable. However, would that mean that
with the later case practice the tribunal would implement the named characteristics in the older treaties?

It is highly unlikely. Above it was already described how the tribunals tend to approach the definitions
strictly so as not to give excessively wide interpretations. The interpretation could also not be given under
the rule of the “subsequent practice” under Article 31(3)(b) VCLT since it requires “the agreement of the
parties regarding its interpretation” rather than an opinion of the arbitral tribunal in interpreting a few of the
BITs with no general application. Furthermore, the Salini test is not applied universally, for example if
some adopt a modified version of the Salini test and others rely on the definition of “investment” in the
applicable BIT.#

Therefore, if the Russia-Belgium/Luxembourg BIT enshrines a non-exhaustive list of investments with
no additional requirements, the blocked assets would most likely constitute an “investment”.

3.2. “Investments” under the Russia-Belgium/Luxembourg BIT

Article 1(2) of the Russia-Belgium/Luxembourg BIT describes the term “investments” as “every type of
asset which investors of one Contracting Party invest in the territory of the other Contracting Party in
accordance with its law, including in particular:
(2.2.1) property (buildings, facilities, equipment and other tangible assets),
(1.2.2) funds, shares and other kinds of interest in companies and rights of demand related thereto,
(1.2.3) claims® relating to any services of economic value,
(1.2.4) IP rights, and “indirect investments” made by investors of one Contracting Party in the territory
of the other Contracting Party through an investor of a third State.

8 “Investment means: (I) an enterprise; (Il) an equity security of an enterprise; (lll) a debt security of an enterprise (i) where the
enterprise is an affiliate of the investor, or (ii) where the original maturity of the debt security is at least three years, but does not
include a debt security, regardless of original maturity, of a state enterprise; (IV) a loan to an enterprise <...> (VI) an interest in
an enterprise that entitles the owner to share in income or profits of the enterprise; (VII) an interest in an enterprise that entitles
the owner to share in the assets of that enterprise on dissolution, other than a debt security or a loan excluded from
subparagraphs (lll) (IV) or (V); (VIIl) real estate or other property, tangible or intangible, acquired in the expectation or used for
the purpose of economic benefit or other business purposes; and (IX) interests arising from the commitment of capital or other
resources in the territory of a Party to economic activity in such territory <...> (IV) or (V); and (XI) any other claims to money...”

8 The U.S. Model BIT contains provisions developed by the U.S. Administration to address the investment negotiating objectives
of the Bipartisan Trade Promotion Authority Act of 2002, which incorporated many of the principles from existing U.S. BITs. The
U.S. Model BIT is substantively similar to the investment chapters of the free trade agreements the U.S. has concluded since
the 2002 Act. URL: www.ustr.gov (accessed: 23.11.2023).

8  Salini Costruttori S.p.A. and Italstrade S.p.A. v. Jordan, Award, ICSID Case Ne ARB/02/13, IIC 208 (2006), 31 January 2006,
ICSID.

8 Bischoff H. International investment Law a Handbook. P. 503, §17.

% From Russian “npasa Tpe6osaHus”.
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The first remarkable element to notice is that the BIT uses the words “every type of asset” and
“including in particular”. This wording indicates that Article 1(2) provides a non-exhaustive list of
investments, giving us the road to a broad interpretation of the term.

Notably, the BIT also uses a phrase “every type of assets” instead of “every asset”,** which would be a
more frequent term to include in a BIT. The wording of the BIT is undeniably broader in a sense that
“every type of asset”, on its face, suggests that the article allows broadening the scope of application to
the “new types” of assets invented by states in the course of time: for instance, crypto-currencies which
normally are not defined either as funds or as financial but rather as sui generis. Therefore, the ordinary
meaning of the elements forming the definition of an “investment” suggests that the BIT allows
interpreting the term so as to include such types of assets as bonds, shares publicly offered on the
financial markets, dividends distributed through the stock exchange markets.

Finally, the Russia-Belgium/Luxembourg BIT does not provide for the limitations, such as the
US-Rwanda BIT described earlier, which eliminates the risk of denying the qualification of the blocked
assets as an “investment”.

To speak more broadly, an “investment” generally refers to “real” investments in “real” economic
resource needed in production of goods and services, such as machines and buildings.®? The “real”
material meaning is encompassed in the paragraphs (1.2.1), (1.2.2) and (1.2.3) extend the investments to
financial assets. Practice of the “ordinary meaning” interpretation shows that paragraph (1.2.3) will
normally give rise to investments derived from commercial transactions (for instance, as established in
the Petrobart v. Kyrgyz Republic®®). The most important category for the NSD case would be paragraphs
(1.2.2) and (1.2.3).

Paragraph (1.2.2) — “other kinds of interest in companies and rights of demand related thereto” — is
wide and can be interpreted to the extent beyond participatory interest in a company. For instance, that is
why investment agreements would exclude particular kinds of investments as done in the COMESA
Investment Agreement which expressly excludes “portfolio investment”. However, it is doubtful that the
blocked assets would qualify under the paragraph (1.2.2). Contrary to paragraph (1.2.2), the
end-investors are not deprived of the shares and the dividends itself, since the sums are still deposited to
their accounts, even though the access to the accounts is prohibited® (for instance, Section 13(2)(a) UK
Regulation 2018 provides for an exception from the financial sanctions that “enable[s] interest or other
earnings on accounts to accrue, provided that any such interest, other earnings and payments will also be
frozen]”). Rather, the limitation to the end-investors economical right refers more to the right to dispose of
the assets and thus gain profit, and to receive the dividends in order to withdraw the sums from the
brokerage account. In its essence, these actions rather represent a blocked right to demand, which would
preclude the investors to claim paragraph (1.2.2).

However, the next paragraph reads: “right to demand relating to any services of economic value”. In
this regard, frequently, the BITs cover only “claim to money” or “title to money” that “has been used to
create an economic value or to any performance having an economic value”,*® meaning the claims can be
exclusively monetary. The Russia-Belgium/Luxembourg BIT, however, broadens the definition so as to
include any type of demand, including a direct indication of the demand for “performance of services”.

An illustrative case of the “ordinary meaning” interpretation to wording, similar to paragraphs (1.2.2)
and (1.2.3), would be the Eureko B.V. v. Poland,*® where Eureko claimed that “corporate governance” and
an ‘“international public offering” amounted to an “investment.” In that case, Article 1 of the
Denmark-Poland BIT, the term “investment” was formulated as “ii) rights derived from shares, bonds and

% Which in Russian would be “nio6oe umyllecTBo” — as compared to “Bce BMfbl MUMYLLECTBEHHbLIX LEHHOCTER” in the
Russia-Belgium/Luxembourg BIT.

9 Heisken V. Of Capital Import: The Definition of “Investment” In International Investment Law // ASA Special Series. 2010. Ne 34.
Hoffman A. Protection of Foreign Investments through Modern Treaty Arbitration // Association suisse de l'arbitrage. 2010. P. 55.

9% Petrobart v. Kyrgyz Republic, Stockholm Chamber Case Ne 126/2003, Final Award, 29 March 2005.

% The situation would be different if the money were unilaterally written off by the States and, for instance, transferred to Ukraine.

% Germany/Singapore BIT (1973) (Treaty between the Federal Republic of Germany and the Republic of Singapore concerning
the Encouragement and Reciprocal Protection of Investments, signed on 3 October 1973); Germany-Nigeria BIT (2000) (Treaty
between the Federal Republic of Germany and the Federal Republic of Nigeria concerning the Encouragement and Reciprocal
Protection of Investments, signed on 28 March 2000); Dutch-Polish BIT; Japan-Laos BIT (2008) (Agreement between Japan and
the Kingdom of Cambodia for the Liberalization, Promotion and Protection of Investment, signed on 14 June 2007);
Japan-Cambodia BIT (2007) (Agreement between Japan and the Kingdom of Cambodia for the Liberalization, Promotion and
Protection of Investment signed on 14 June 2007).

% Eureko B.V. v. Republic of Poland, Partial Award on Liability, 19 August 2005.
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other kind of interests in companies and joint ventures; iii) title to money and other assets and to any
performance having an economic value <..> v) right to conduct economic activity... granted under
contract.” The tribunal concluded that corporate governance rights had “economic value”, derived from
the shares in a company, and thus Euroko was entitled to protection under the BIT.

In another case, a tribunal analyzed the UK-Czech BIT, which defined “investment” as “claims to
money or to any performance under contract having a financial value”.®” The claimant alleged that the
term included the rights under the contract of cooperation. However, the tribunal stated that the purpose
of the agreement was to “obtain a license” — a non-financial interest with non-financial rights. Since
financial value exists only when “it appears to be well-founded or at the very least creates a legitimate
expectation of performance in the future”, cooperation rights could not qualify as an investment.®® That
means, that the purpose of the investment under the BIT in question and the rights under the agreement
may serve as limitations as to what can be an “investment”.

In the NSD case, the initial purpose of the investors (and the NSD itself) is to gain profit on the
currency and stock markets. As was described in section 1, in the NSD case the investment comprises
blocked financial instruments, held by the NSD through Euroclear/Clearstream, which serve its
end-investors coupons and dividends, this includes bonds, Eurobonds which by their nature constitute a
debt, as well as rights of selling these instruments in for a profitable sales price on the volatility of the
stock markets. These elements have economic value, and thus the financial instruments themselves
would qualify as an “investment” under paragraph (1.2.2) and the rights related thereto would suffice
paragraph (1.2.3). Notably, this goes in line with the reasoning in the Berschader v. Russia, where the
“investment” under the Russia-Belgium/Luxembourg BIT was seen as comprising shares, construction
contracts, property rights in buildings and a debt.*®

Conclusion

In 2022 designation of the NSD as a sanctioned person entailed suspension of all transactions with
foreign securities held at that depository, from purchase and sale transactions to receipt of coupons and
dividends. The present paper thus took route to analyze the perspectives of the NSD filing a claim with an
investment tribunal against Belgium/Luxembourg — the states of the two major central settlement
depositaries, Eurostream and Clearstream, which have suspended the depositary “bridge” with the NSD.
The case would have been based on the Russia-Belgium/Luxembourg BIT (1989). The paper narrowed
down the question to interpreting two core terms of the BIT so as to establish the jurisdiction of the
tribunal: the terms “investor” and “investment”.

First and foremost, the paper came to the conclusion that the NSD is a nominee holder of the financial
instruments stuck in the blocked accounts. The structure of the “bridge” end-investors — NSD —
Euroclear/Clearstream thus resembles shell companies' structure, which allows using the instruments of
corporate law in order to investigate case practice on the investor — shell-companies standings in
investment arbitration. Consequently, the practice of the BIT interpretation showed that the tribunals do
not use the doctrine of corporate veil to diminish the right of a nominee to file a claim. And even if the
tribunals did apply the heightened standards of jurisdiction under the good faith and economic utility of
initiating the dispute, that the host-states for decades tried to argue (unsuccessfully), the NSD would still
satisfy this three-tier test.

Nonetheless, the conclusion on the NSD also does not preclude the end-investors to file a separate
claim themselves; the BIT contains a clause on the “indirect investments” established in the state-party to
the BIT (regardless of the place of its registration). At the same time, investment arbitration practice
allows parallel proceedings, leading to the conclusion that the tribunal would be unlikely to deny
jurisdiction on the “most appropriate claimant” grounds.

As to the meaning of the “investment”, the Russia-Belgium/Luxemburg BIT has adopted one of the
widest wordings (“every type of asset”) and has included a specific provision (“right to demand relating to
any services of economic value” and “funds, shares and other kinds of interest in companies and rights of
demand related thereto”) both of which could be potentially interpreted so as to include the blocked
assets — and thus allow the NSD to establish an “investment” under the BIT.

9 William Nagel v. Czech Republic, SCC Case 49/2002, Award 9 September 2003. §17.
% Ibid. §301.
9 Viadimir Berschader and Moise Berschader v. The Russian Federation, SCC Case Ne 080/2004. §114-123.
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Therefore, the NSD could build a prima facie case in investment arbitration, since the tribunal would
be likely to find jurisdiction ratione personae and ratione materiae. This, in turn, would resolve a
low-success chance of the NSD in the CJEU in its mission to unblock the frozen assets, and provide an
open door for future challenges of designations in international investment tribunals.

TONNKOBAHUE MOHATUN «MHBECTULUW» N «AHBECTOPbI» B
POCCUNCKO-BENTbIMMACKO-MTIOKCEMBYPIFCKOM ABYCTOPOHHEM
WHBECTULUMOHHOM AOrOBOPE: MOUCK MYTEN PA3SPELLUEHNA AENA HCA

WTIBYEHKO A.A.

MnbueHko AnéHa AHgpeeBHa — MIaZLUIMIA OPUCT, afBoKaTckoe 61opo
«/BaHAH n MapTHepbI», Mocksa, Poccus
(alna.ilchenko.cp@gmail.com). ORCID: 0009-0009-3879-4065

AHHOTaUuA

CraTbsa uccnegyet IOpUCAVKLUMIO MHBECTULMOHHOTO TpmbyHana no ABYCTOPOHHEMY WHBECTULMOHHOMY [OroBOpY Mexay Poccueii n
Benbruveli/Niiokcembyprom Ha paccMoTpeHune Aena 06 ocnapuBaHUM CaHKLVMOHHbIX OrpaHUYeHunii B ciiyyae ero nHuuumposanus HPA.
CornacHo poccuiicko-6enbruicko-nokcembyprekomy AW, rocygapctea 0653yl0TCs He AoMnyckaTb aKCnponpuaumy UHBECTULWIA, a
€C/I1 OHa BCe Xe MPOUCXOAUT, TO BbIMNIaYMBaTL CBOEBPEMEHHYIO U CrpaBe/IMBYHO KOMNEHcaUmio. Takas «3akcnponpuaLus» MoxeT
NPON30IATM 1N B pe3y/bTate CaHKLUWA. ABNASICb POCCUIACKMM Aeno3nTapnem no psgy MHOCTPaHHbIX LieHHbIX 6ymar, HP, nmeeT cyeta
B LEHTPasIM30BaHHbIX eBponelickux genosutapusx Euroclear/Clearstream. C MomeHTa BktoueHWs HP/, B CNMCOK NOACaHKLMOHHbIX
opranusaumin EC cornacHo Pernamenty EC no. 269/2014 B wioHe 2022 roga onepauum C LUEHHbIMM Gymaramu 6biin
npuocTaHoBneHbl, a cyet HPL B Euroclear/Clearstream 6bin1 3a6/0kMpoBaH. B cBsisn ¢ Tem, uto cueta HP/J, B MHOCTPaHHbIX
fAenosuntapusax 6binn 3ab6n10kMpoBaHbl, NEPeBOf, MHOCTPaHHbIX LieHHbIX Oymar co cyeta feno, OTKpbiToro B HP[A, B Apyroi
POCCUIACKWI NN NHOCTPaHHbIV Aeno3nTapuii cTaa HeBo3MOXeH. OfHNM 13 CNOCO60B OCnapuBaHVA Takux NOCeLCTBUN ABNAETCA
rnojaya vcka B MHBECTULMOHHBIV TpnbyHan npotus Benbrun//liiokcembypra. [leno nmeeT gsa BO3MOXHbIX PELLEHUA: MAaCCOBbIA UCK
OT KOHEYHbIX MHBECTOPOB WNW eAuHbIl nck HPL, kak «HOMVUHaIbHOTO AepxaTens» LeHHbIX Oymar KOHeUYHbIX MHBECTOPOB. MepBblii
BapuaHT MOXeT OKa3aTbCA YPe3MEepPHO BPeMs- W OpraHuW3auWOHHO-3aTpaTHbIM, NO3ToMy Mck oT HP/, MoxeT nokasaTbca 6onee
npuBnekaTenbHbIM. TakuM 06pa3om, MPUMEHAS WHCTPYMEHTbl TOKOBaHUA MeXAyHapoAHOro ny6nvMyHoro npasa, aBTop CTaBwuT
3afiavy OLEHWUTb MepcnekTMBbl MHMUMMpoBaHus HP MHBECTULMOHHOTO apbuTpaxHoro pasbuparenbcTea. ABTOpP COCPeoTounCa
Ha TOMKOBaHWM [ABYX LIEHTPa/ibHbIX TEPMWUHOB POCCUIiCKO-Benbruiicko-mokcembyprekoro OU: «MHBECTOP» U «UHBECTULMMU». B
paboTe genaetca BbIBOA O TOM, YTO MHBECTULUMOHHLIN apbutpax prima facie 6yneT obnagarb puUCAuKUMeil no geny rationae
personae, HECMOTPS Ha CTaTyC «HOMWHas/IbHOro Aepxartens» HP[L, a Takke lopucaukumeli ratione materiae, NOCKOSIbKY
3a6/10KMpPOBaHHbIEe LEHHbIe ByMarn 1 JOXOAHOCTb OT HUX NPEACTaBNsAT COG0N «MHBECTULMM» No cMbicny AW, B cBsA3n ¢ aTM B
cTaTbe onpefensercs npoueccyasbHas MpaBoCNOCOOHOCTb HOMMHAUIbHBIX AepxXaTenei MHuumMnposaTb apouTpax. Mockonbky
paHee 3TOT BONPOC He MOAHUMAJICA HWU B AOKTPUHE, HW B MPakKTVKe, B CTaTbe MPOBOAWTCH aHaslorms ¢ npeuefeHTHbIM NpaBoM B
OTHOLLEHUWN «TEXHNYECKMX» KOMMNAHWA.
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Aana LUTUPOBaHUA: Mnb4eHko A.A. TonkosaHwe MOHATWI «UHBECTUL N 7] «WHBECTOPbI» B
poccuiicko-6enbrmincko-ntoKcemobyprckom AByCTOPOHHEM WHBECTULMOHHOM A0roBOpE: MOUCK MyTeil paspelwenvs gena HCA //
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Abstract

This article discusses the notion of moral damages in international investment arbitration. Although there are currently more than
2500 bilateral investment agreements (hereinafter — BIT) in force, none of them regulates moral damages. The analysis focuses on
the historical background of moral damages, which shows that international law has not been overly concerned with their
assessment within the last hundred years. As such, despite their almost universal acceptance by international courts and tribunals,
there is still no guidance for tribunals on how to approach moral damages, making their assessment a topical issue of modern
international law. The article highlights the reasons tribunals give for either completely disregarding such claims, or granting merely
symbolic sums, such as non-tangible nature of moral damages, lack of any concrete evidence, or an extremely high threshold. The
author concludes that international law still lacks a strict and uniform test, when it comes to moral damages, which are bound to face
rather broad and subjective decisions rendered by the tribunals. The author further discusses the problem of assessing moral
damages, which also lacks established methodology, and often refers to national law of domestic legal systems instead of a unified
standard. In some cases, tribunals do not provide any reasoning or legal basis for their assessment. The author concludes that in
the absence of a strict test, investment tribunals may turn to human rights instruments to make the assessment of moral damages
clearer and more consistent.
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Introduction

The notion of moral has long been a driving force in many international public law cases. Still, it seems to
be unusual to reiterate its definition in the context of international investment law. Does international
investment law even have a place for moral? The nature of international investment arbitration claims,
which involve the disputes between states and investors adversely affected by the state conduct, gives an
affirmative answer to this question. Hence, it seems reasonable that investors who have suffered moral
damages must be compensated as if they had suffered physical damages. Still, it remains unclear
whether the notion of moral damages even fits into the category of compensation in the context of public
international law, since moral damages were primarily born out of private law, rather than public.

As was highlighted by G. Arangio-Ruiz, moral losses should be compensated “as an integral part of
the principal damage suffered by the injured state”.? Indeed, his words ring true to this day. As of today,
both practical and academic importance of the topic has increased exponentially. The scientific research
regarding moral damages shows the growing division between the proponents and opponents of moral
damages. This division stems from the very nature of moral damages to the tests deployed by the
tribunals. As such, it is natural to suggest that scientific research on moral damages has particular
importance for its development, as the recent works tend to overlook the critical significance of such
damages and the implications of granting such compensation claims in international law. Hence, the
research goal of the present article is to identify the critical problems that turned moral damages into the
modern enigma of international investment law, as well as possible solutions for making the assessment
of moral damages by arbitral tribunals clearer.

! Information about the author's place of work is relevant at the time of acceptance of the article for publication.
2 Second Report on State Responsibility by ILC Special Rapporteur Arangio-Ruiz of 22 June 1989.
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Although most authors criticise the rigid approach adopted by the Lemiere tribunal,? existing academic
literature on moral damages remains to be scarce due to the “elusive™ nature of this concept. As such,
although some even go as far as developing their own definition of moral damages,® most authors tend to
analyse moral damages by recognizing their alien nature as the first step.® Instead, this article suggests
looking at the same picture backwards. The author believes that moral damages share the same
framework as other forms of reparations. And moral damages, despite their duality, are very real. An
extensive analysis of the case law proposed by the author proves this theory.

The article is structured in the following way. In the first section the origins of the concept are
presented, including various approaches to its definition, and different types of damages. The second
section is devoted to the analysis of different tests applied by international tribunals for the award of moral
damages, including such tests as exceptional circumstances and the Lemiere test. And finally, the last
section is focused on the issue of quantification of moral damages. As will be shown, the quantification of
damages remains one of the difficult tasks in the context of compensation in general, yet evaluation of
moral damages presents to be even a bigger problem for international tribunals due to the inability to
effectively quantify such damages because of their very specific nature. Moreover, the section also looks
at the problem of moral damages evaluation in investment law from the perspective of human rights law,
and makes the conclusions with regard to the increasing interconnection between the two.

1. The concept origins

Naturally, the obligation to repair moral damages reflects the obligation under customary international law’
of full reparation and injury as provided in the ILC Articles on the Responsibility of States for
Internationally Wrongful Acts® (hereinafter — ARSIWA). Under Article 31(2) ARSIWA, “the responsible
State is under an obligation to make full reparation for the injury caused by the internationally wrongful
act”, while such “injury includes any damage, whether material or moral, caused by the internationally
wrongful act of a State”.

In the landmark Lusitania case concerning the sinking of the British ocean liner, RMS Lusitania, by a
German submarine during World War |, which resulted in the deaths of 1,198 passengers, the tribunal
characterised moral damages as “very real”,® amounting to “mental suffering, injury to [one’s] feelings,
humiliation, shame, degradation, loss of social position or injury to [one’s] credit or to [one’s] reputation,
and entailing compensation <...> commensurate to the injury”.X°

The Mixed Claims Commission established that “non-material damage is financially assessable and
may be subject of a claim of compensation” as “mental suffering is a fact just as real as physical suffering,
and susceptible of measurement by the same standards”,"* hence why “the mere fact that they are difficult
to measure or estimate <...> affords no reason why the injured person should not be compensated”.*?
Such definitive approach clearly aligns with the customary principle® of full reparation later encapsulated
in Chorzéw Factory, which aims to “as far as possible, wipe out all the consequences of the illegal act and
reestablish the situation which would, in all probability, have existed if that act had not been committed”.*

The importance of Lusitania is also reflected in the Commission's attempts to assess moral damages
through domestic law of Britain, France, Germany, and the U.S. By relying on different national systems

Ehle B., Dawidowicz M. Moral Damages in Investment Arbitration. Commercial Arbitration and WTO Litigation in J. Goldman
et al. WTO Litigation, Investment Arbitration, and Commercial Arbitration. Kluwer Law International. 2013. P. 293, 304, 307, 310;
Conway B. Moral Damages in Investment Arbitration: A Role for Human Rights? // Journal of International Dispute Settlement.
2012. Vol. 3. Ne 2. P. 371, 378-379, 394; Lawry-White M. Are Moral Damages an Exceptional Case? // International Arbitration
Law Review. 2012. Vol. 15. Ne 6. P. 236, 239.

Dumberry P. Moral damages in Contemporary and Emerging Issues on the Law of Damages and Valuation in International
Investment Arbitration. Leiden : Brill Nijhoff, 2018. P. 142; Jagusch S., Sebastian T. Moral Damages in Investment Arbitration:
Punitive Damages in Compensatory Clothing? // Arbitration International. 2013. Vol. 29. Ne 1. P. 45.

5 Wittich S. Non-Material Damage and Monetary Reparation in International Law // Finnish Yearbook of International Law. 2004.
P. 321, 329-330.

Dumberry P. Op.cit. P. 142.

PCIJ. Factory at Chorzéw (Germany v. Poland). Judgement of 13 September 1928 // P.C.1.J. Series A, Ne 17. 1928. P. 47.
International Law Commission. Articles on State Responsibility for Internationally Wrongful Acts // YBILC 2 (Part 2). 2001.

Mixed Claims Commission. Opinion in the Lusitania cases (United States v. Germany). Decision of 1 November 1923. 7 RIAA.
P. 40.

1 Jbid.

' Ibid. P. 36.

2 Ipid. P. 40.

13 UNCITRAL. BG Group Plc. v. The Republic of Argentina. Final Award of 24 December 2007. §421-429.

14 PCIJ. Factory at Chorzéw (Germany v. Poland). P. 47. §124.
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as guidance, the Commission understood moral damages as a general principle of law, which could also
be found in international law.

In the end, Lusitania was the first case of its kind where compensation was awarded to the families of
victims “for such mental suffering or shock, if any, caused by the violent severing of family ties, as
Claimant may actually have sustained by reason of such death”.!® Thus, it not only legitimised
understanding of the definition of moral damages in the legal sense, but also paved the way for others to
claim damages for their non-material suffering in future cases.

Indeed, moral damages have been often invoked by international tribunals.*® For instance, in 2010 the
International Labor Organization Administrative Tribunal awarded EUR 10 thousand of moral damages to
an employee of the International Fund for Agricultural Development due to her suffering after the
termination of her employment contract.'’ Likewise, the European Court of Human Rights has on
numerous occasions recognized the existence of moral damages,'® and even turned to the rules of state
responsibility to specify their content under the ECHR. For example, in the case Papamichalopoulous and
others v. Greece, which declared the supremacy of the restitutio in integrum principle,* the Court stated
that “while the Contracting States that are parties to a case are in principle free to choose the means
whereby they will comply with a judgement in which the Court has found a breach, <...> if the nature of
the breach allows of restitutio in integrum, it is for the respondent State to effect it",?° and further noted
that “this discretion as to the manner of execution of a judgement reflects the freedom of choice attached
to the primary obligation of the Contracting States under the Convention to secure the rights and
freedoms guaranteed”.?! The Court then proceeded to award 6.3 million drachmas for “non-pecuniary
damage arising from the feeling of helplessness and frustration”.?? In a similar fashion, Inter-American
Court of Human Rights has also accepted the existence of moral damages.?

State practice has also on numerous occasions recognized moral damages.* It has been confirmed to
be “settled amongst legal systems that at least in some instances non-pecuniary loss may be
recoverable”.® For example, Canadian Supreme Court in Augustus v. Gosset affirmed that “according to
the general civil law rule, any prejudice, whether moral or material, even if it is difficult to assess, is
compensable if proven”.?®

5 Mixed Claims Commission. Opinion in the Lusitania cases. §35.

6 Madame Chevreau (France v. United Kingdom). 11 RIAA 1113. 1931. P. 1143; IACtHR. Velasquez Rodriguez. Judgement of
29 July 1989. §27; ECtHR. BB v. UK. Application no. 53760.00. Decision of 10 February 2004. §36; ICJ. Ahmadou Sadio Diallo
(Guinea v. Congo). Judgement of 19 June 2012. §18.

7 ILOAT. Mrs. A. T. S. G. v. Int'l Fund for Agric. Dev. Judgement of 3 February 2010. P. 5.

18 ECtHR. Byrzykowski v. Poland. Application no. 11562/095. Judgement of 27 June 2006; ECtHR. Papamichalopoulous
v. Greece. Judgement of 31 October 1995; ECtHR. Case of Elci and Others v. Turk. Application no. 23145/93. Judgement of
13 November 2003; ECtHR. Perks and others v. the U.K. Application no. 25277/94. Judgement of 12 October 1999; ECtHR.
Cf. Ruiz Torija v. Spain. Judgement of 9 December 1994. §33; ECtHR. Boner v. the United Kingdom. Judgement of 28 October
1994. 846; ECtHR. Kroon and Others v. the Netherlands. Judgement of 27 October 1994. §45; ECtHR. Darby v. Sweden.
Judgement of 23 October 1990. §39-40; ECtHR. Koendjbiharie v. the Netherlands. Judgement of 25 October 1990. §34;
ECtHR. McCallum v. the United Kingdom. Judgement of 30 October 1990. §835.

19 Ichim O. Just Satisfaction under the European Convention on Human Rights | Just Satisfaction under the European Convention
on Human Rights / ed. by O. Ichim. Cambridge : Cambridge University Press. 2014.

2 ECtHR. Papamichalopoulous v. Greece... 8§31, 34, 36.

2 Ibid. §34.

2 |bid. §43.

#  |ACtHR. Villagran-Morales et al. v. Guatemala. Judgement of 26 May 2001. §88; IACtHR. Ivcher Bronstein v. Peru, Judgment of
6 February 2001. §183; IACtHR. Olmedo Bustos et al. v. Chile. Judgement of 5 February 2001. §99; IACtHR. Baena Ricardo et
al. v. Panama. Judgement of 2 February 2001. §206; IACtHR. Case of the Constitutional Court v. Peru. Judgement of 31
January 2001. §122; IACtHR. Blake Case. Judgement of 22 January 1999. §42.

2 Trenor J. A. Guide to Damages in International Arbitration /I Global Arbitration Review. 2022. P. 40-41; Ruling of the Plenary

Session of the Supreme Court of the Russian Federation of 24 February 2005. 81; Ruling of the Supreme Court of Chile of

26 September 2013. Case no. 375/2013; Egyptian Civil Code, Article 222(1); Simmons v. Castle. Judgement of 2013. 1 W.L.R.

P. 1239, 1252 in Lunney M., Nolan D. Tort Law: Text and Materials. Oxford University Press. 2017. P. 904; Ripinsky S.,

Williams K. Damages in International Investment Law. British Institute of International and Comparative Law. 2015. P. 307.
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However, although there are currently more than 2500 BITs in force, none of them include provisions
that would regulate moral damages. Yet, they are not alien to investment arbitration.?’ As such, the
tribunal in Cementownia v. Turkey confirmed that “there is nothing in the ICSID Convention, Arbitration
Rules, and Additional Facility which prevents an arbitral tribunal from granting moral damages”.?® At the
same time, due to the newness® of the concept of moral damages in international investment law, very
few tribunals actually grant the claimants requests to award moral damages due to their elusive nature,*
and a high threshold.** Thus, in Ol European Group BV v. Bolivarian Republic of Venezuela, the tribunal
found that behaviour of the respondent did not amount to an additional compensation for moral damages
as it did not include physical threats, illegal detention or ill-treatment.*2

While there is no precise definition of moral damages in international investment law, they have been
generally understood as “a damage that is not material”.®® Another example for understanding the
substance of moral damages can be provided by the Harvard Draft Convention on the International
Responsibility of States for Injuries to Aliens, which considers moral damages as “damages for bodily or
mental harm, for mistreatment during detention, or for deprivation of liberty shall include compensation for
past and prospective: (a) harm to the body or mind; (b) pain, suffering and emotional distress”.®*

Hence, material damage is reflected in monetary terms, but moral damages “cannot be objectively
guantified”,* since they primarily involve different notions of moral sufferings that cannot be evaluated in
the same way as material harm. Therefore, although moral damages have been gradually recognized in
recent years, most investment tribunals have been cautious in granting moral damages claims.*

Generally, moral damages can be understood in three dimensions:*” (i) as damage to personality
rights of individuals; (i) as damage to reputation;*® and (iii) as legal damage.*® Naturally, damage to the
personality rights of individuals is understood as “perhaps the most common and obvious form of moral
damage”.*® Such damage may include “individual pain and suffering, loss of loved ones or personal
affront associated with an intrusion on one’s home or private life”.** However, it is still unclear whether a
Respondent state involved in investment disputes can also be awarded moral damages. On the one
hand, states have often claimed moral damages in their arguments*? as the “personification of the legal
order and honour of the nation enjoys respect for its moral and political personality”.** On the other hand,
it is noteworthy that there is no case law confirming that moral damages have ever been awarded to
them. For instance, in Benvenuti & Bonfant v. People’s Republic of the Congo the government of Congo
in its counterclaim requested the same amount of prejudice moral as the Claimant. The government
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argued that the water production plant was unfinished, the sanitary standards were not complied with,
and the fact of being brought before the tribunal was unjust.** However, the tribunal unsurprisingly
concluded that this was all due to the own actions of the respondent, hence “there is no question of the
Government having suffered prejudice moral and that for this reason its counterclaim has no basis in law
at all”.*

A similar argument was brought by Turkey in Europe Cement v. Turkey, when it asked the tribunal to
award it compensation “for the moral damage it has suffered to its reputation and international standing
through the bringing of a claim that is baseless and founded on fabricated documents”.*® Notably, Turkey
relied on Desert Line v. Yemen, in which the tribunal awarded US$1 million in moral damages for
reputational harm. In turn, Europe Cement argued that the facts of the two cases were completely
different, as there was no physical duress of the respondent in the way there was in Desert Line. In the
end, the tribunal did not award moral damages as it could not conclude that “exceptional circumstances
such as physical duress are present in this case to justify moral damages”.*

Another case where the state had tried to claim moral damages was Cementownia v. Turkey, in which
Turkey argued that the conduct of the claimant had been “egregious and malicious”.”®* Namely, Turkey
insisted that Cementownia made spurious allegations with the intent of “damaging Turkey’s international
stature and reputation”.*® However, the tribunal found it “doubtful that such a general principle [of abuse of
process] may constitute a sufficient legal basis for granting compensation for moral damages”.*® Hence,
the request of the respondent for moral damages was dismissed.

Given the above, the historical background behind moral damages sheds a light on their place in
international law. At the first glance, moral damages reflect the international customary principle of full
reparation, which was codified by ARSIWA, and further reflected in Lusitania case. On the other hand, it
is clear that international law has not been overly concerned with their assessment within the last hundred
years. As such, despite their almost universal acceptance by international courts and tribunals, neither
BITs, nor any other investment law document provide any guidance for tribunals on how to approach
moral damages, making their assessment a modern enigma of international law.

2. Tests applied by tribunals for the award of moral damages

There is no shortage of opinions among international tribunals on the test to be applied in awarding moral
damages. Since there is no consistency, tribunals often have to create their own tests based on rejections
of certain principles, rather than on affirmative findings. As such, tribunals have already rejected the
abuse of process and absence of economic harm as reasonable grounds for the award of moral
damages.®® In the meanwhile, the doctrine of “clean hands” has been known to preclude the award of
moral damages.®* Notably, it is easier to say what makes arbitrators reject moral damages rather than
award them. As such, moral damages claims are usually rejected due to the lack of proof,>® lack of
tribunal competence,® non-existence of the treaty breach,*® lack of entitlement under the applicable
domestic law,*® absence of the fee payment.®”
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Therefore, as different tribunals apply different approaches it can be hard to find some common
ground with regard to the test to be applied. However, the case law within investment arbitration
compensates for the lack of such unified test by providing a number of tests with different requirements.

2.1. The problem of evidence

Investment tribunals have numerously referred to the insufficiency of evidence in the context of moral
damages in investment claims.®® As such, evidence “must be sufficiently clear to prove a chain of
causality that is sufficiently proximate”.® Hence, the following question inevitably arises: do moral
damages always entail a certain degree of arbitrariness and speculation?

For instance, in Benvenuti & Bonfant v. People’s Republic of the Congo the claimant initiated
arbitration with regard to the alleged expropriation that had taken place due to the actions of People’s
Republic of the Congo. As a result of the respondent breaches, the claimant requested CFA 250 million
for moral damages arising out of, inter alia, “lost work and investment opportunities in Italy”.®°

Although the tribunal awarded prejudice moral to the investor in the amount of CFA 5 million, it
highlighted that the investor had presented “simple statements, unsupported by any concrete evidence”.®
As such, the tribunal was not convinced that even “after receiving the compensation owed to it, with
interest, [the claimant] would have the possibility to work or to invest or to resume its activities in Italy or
elsewhere”.®? Further, the tribunal “had reason to doubt" that the claimant “lost its credit with its suppliers
or bankers or that it could not obtain the necessary personnel”.® It is also notable that although the
tribunal did not elaborate on the legal test employed, it relied on Congolese law which akin to French
law®® allowed moral damages.

In a similar manner, in Rompetrol v. Romania the tribunal denied moral damages to the claimant since
it failed “to produce any reliably concrete evidence of actual losses”.® In that case, the tribunal was
unprepared to “subvert the burden of proof and the rules of evidence™ by resorting to a “purely
discretionary award of moral solace”.%® Following this line of reasoning, the tribunal in Amoco v. Iran
asserted that “one of the best settled rules of the law of international responsibility of States” is that “no
reparation for speculative or uncertain damages can be awarded”.®®

In another case of Tecmed v. Mexico the tribunal granted compensation to a Spanish company, which
claimed that Mexico had indirectly expropriated the claimant’s investment, and breached fair and
equitable treatment standard. However, the tribunal denied moral damages “due to the absence of
evidence proving that the actions attributable to the respondent <...> affected the Claimant reputation and
therefore caused the loss of business opportunities for the Claimant”.”

2.2. Exceptional circumstances test

In the meanwhile, despite the promising search for the perfect test to evaluate moral damages, it has long

been established that only exceptional events may serve as grounds for the award of moral damages.™
The exceptional circumstances test proposed by the Desert Line tribunal, which held that “a party may,

in exceptional circumstances, ask for compensation for moral damages”,’? is often relied upon in the
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practice of international tribunals both by parties and tribunals.”™ Following the violent events between the
claimant personnel, the respondent and armed groups, Yemen manipulated the claimant into privately
signing a settlement agreement, which the company had no intention of signing but did anyway to avoid
being harmed by the state. Hence, Desert Line argued that the respondent “created severe pressures
both economic and relating to the physical security of claimant’'s investment — to build up in such a
manner so as to coerce Claimant into the Settlement Agreement dictated by the Respondent”.”

As a result, the claimant requested a sum of over US$ 100 million of moral damages on the basis of
emotional distress and reputational harm suffered by the investor due to Yemen’s actions. In particular,
the investor sought moral damages including loss of reputation for having suffered “the stress and anxiety
of being harassed, threatened and detained by the Respondent as well as by armed tribes”.”

In its decision the tribunal again referred to Lusitania case by calling the non-material damages “very
real”.”® The tribunal further concluded that the claimant has suffered the “malicious” and “constitutive of a
fault-based liability” due to “physical duress exerted on the executives of Claimant”.”” Hence, Yemen was
“liable to reparation for the injury suffered <...> whether it be bodily, moral or material in nature”.”
Nevertheless, the tribunal concluded that the amount requested by the claimant was disproportionate and
“exaggerated”, and therefore awarded US$1 million for moral damages, which was “more than symbolic
yet modest”.” The tribunal did not specify the objective criteria on which arbitrators based their decision
on.

Hence, however small, compensation for moral damages was awarded for the first time in history. Yet
in the absence of a strict test, it is clear that tribunals exercise subjective quantification of damages,
calling the sum they personally deem inappropriate “exaggerated”. Furthermore, the tribunal did not
introduce or explain the idea behind its method for quantifying damages based on the exceptional
circumstances test. That said, it also considered the existence of fault to be a necessary pre-requisite for
the award of moral damages, which partially contradicts the common approach.®°

All in all, even though the Desert Line tribunal made a groundbreaking decision by being the first to
award compensation for moral damages, the assessment of which are “difficult if not impossible”,®* the
way of reliance on exceptional circumstances test had been far from perfect. Unsurprisingly, the test has
often been called a “wildcard™? or “another undefined term”® as it merely provided tribunals an
opportunity to evaluate compensation claims at their own discretion.

2.3. The Lemire test

In Lemire, which concerned the alleged breach by Ukraine of the USA-Ukraine BIT, the tribunal
introduced a three-part test for the award of moral damages which allowed the award of moral damages
in the following cases: first, “the State’s actions imply physical threat, illegal detention or other analogous
situations in which the ill-treatment contravenes the norms according to which civilised nations are
expected to act; second, the State’s actions cause a deterioration of health, stress, anxiety, other mental
suffering such as humiliation, shame and degradation, or loss of reputation, credit and social position;
third, both cause and effect are grave or substantial”.?

In its submission the claimant, a US investor in a Ukraine broadcasting company, relied on the
infamous Lusitania case to argue that “injuries that result in mental suffering, injury to his feelings,
humiliation"®® are entitled to compensation. Mr Lemire sought moral damages due to the actions of the
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Ukrainian authorities, which denied the claimant applications for new radio frequencies. In turn, Ukraine
contested that the conditions for the test had not been complied with while referring to the Siag case,
where the tribunal rejected the claim as “the exceptional circumstances threshold is very high and applies
only to extreme cases of harassment”.®

Although the tribunal acknowledged the ill-treatment the claimant had suffered in the Lemire case it
found that “the moral aspects of his injuries have already been compensated by <...> economic
compensation, while the extraordinary tests required for the recognition of separate and additional moral
damages have not been met in this case”,*” hence why a separate redress for moral damages”®® was not
necessary. Interestingly, the tribunal confirmed that no precise definition of exceptional circumstances
exists, and it “must be induced from case law".?® In this regard, one can also suggest that due to the
inconsistency of case law, such inducing would inevitably lead to the tribunals awarding moral damages
at their discretion.

The tribunal also highlighted that the claimant conduct towards the Ukrainian authorities “may have
appeared rude and disrespectful”,®® which “reinforce[d] the conclusion that a separate redress for moral
damages is not appropriate”.®® The tribunal’'s remark may illustrate the shift that occurred in the nature of
moral damages which started turning away from compensatory towards more equitable.

In Quiborax S.A. v. Plurinational State of Bolivia, the tribunal also confirmed the high level of threshold
to award moral damages.*® It is worth noting, however, that the given approach indeed sets out rather
strict conditions for the exceptional circumstances test to be met, and has often been criticised due to its
unreasonable harshness. For example, the tribunal in the case Arif v. Moldova characterised it as “based
on a limited discussion of three cases, with no broader consideration of underlying principles or policies,
<...> which should not be taken as a cumulative list of criteria that must be demonstrated for an award of
moral damages”.®® It thus rejected the claim for moral damages as “it did not reach a level of gravity and
intensity which would allow it to conclude that there were exceptional circumstances which would entalil
the need for a pecuniary compensation for moral damages”.®

Nevertheless, even though the moral damages claim was rejected, the tribunal still made a number of
very important findings. As such, it once again reestablished the high threshold of exceptional
circumstances, setting a very strong ground for future rejections of moral damages claims due to the
inconsistency with such threshold,”® as well as for the effect of overpowering between moral and
economic.

Another important case is Pezold v. Zimbabwe, which concerned the alleged seizure by Zimbabwe of
the farms and farmland belonging to the Pezold family. The claimant requested the moral damages to be
awarded in the amount similar to the one requested by the claimant in the Lemire case, asserting that it
had suffered losses due to the respondent's threats, attacks, and humiliations.

Relying on Desert Line, the tribunal argued that “although it is difficult to substantiate an appropriate
sum for moral damages, [it] should not be a deterrent”.®® Further using the Lemire test, the tribunal
analysed moral damages from the point of view of all claimants, and awarded moral damages in the
amount of US$ 1 million for stress and anxiety.

Therefore, although the tribunal was consistent in once again using the Lemire test, it did not analyse
the nature of the awarded amount. Indeed, due to the absence of an objective standard in quantification
of damages, the existing case law raises more flaws and questions than answers. Hence, it would have
provided an effective approach if the tribunals explored the notion behind such symbolic awards.
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3. Evaluation of moral damages and the problem of methodology: a human way out?

Naturally, determining the quantum of damages is one of the most difficult®” issues in the context of
compensation in international investment arbitration. Evaluating moral damages is even more challenging
because these damages are intangible, hence not easy to quantify. And though the issue of evaluation of
damages now attracts attention of a great number of scholars, as well as arbitrators in investment
disputes, this was not always the case.%

As such, moral damages have typically been awarded as compensation® or satisfaction.*?®® The ICJ in
the Guinea v. Democratic Republic of the Congo case suggested taking into account the “equitable
considerations” for the quantum of moral damages.'®® As was stated by the tribunal in the landmark
Lusitania case, evaluation of moral damages is “manifestly impossible to compute mathematically or with
any degree of accuracy or by any use of any precise formula”.’’? That said, this inevitably creates a risk
that the tribunal “will pick a figure out of the air”.**

The fact of these difficulties “furnishes no reason the wrongdoer should escape repairing his wrong or
why he who has suffered should not receive reparation therefore measured by rules as nearly
approximating accuracy as human ingenuity can devise”.’** Likewise, in Desert Line v. Yemen it was
asserted that “it is difficult, if not impossible, to substantiate a prejudice of this kind”,'* still characterising
moral damages as “very real”.'® In the end, the tribunal in Desert Line awarded moral damages in the
amount of US$1 million, describing the initial amount requested by the claimant as exaggerated.

Due to the lack of consensus among investment tribunals!’” as regards the method of evaluation of
moral damages, no uniform approach exists. In some cases, tribunals may rely on domestic law to
quantify the amount of moral damages. For instance, in Al-Kharafi & Sons Co. v. The Government of the
State of Libya the tribunal granted an investor US$30 million of moral damages relying on the Libyan Civil
Code which provides that compensation covers moral injury.’®® Similarly, in another case the tribunal
relied on Egyptian law when awarding US$2 million of moral damages to a state tourism authority
because a private firm created a “very bad image of the country”.'® In contrast, in Generation v. Ukraine
the tribunal rejected a claim due to the fact that the law applicable to the claim for moral damages was
Ukrainian law and thus outside the scope of the tribunal’s jurisdiction ratione materiae.**°

Notably, international human rights law has often dealt with the issue of moral damages in the practice
of ECtHR and other tribunals in a more extensive way.''* For this reason, quantification of moral damages
in investment law may rely on human rights jurisprudence. For instance, in the Diallo case the ICJ
awarded the claimant US$85 thousand for “moral and mental harm, including emotional pain, suffering
and shock, as well as the loss of his position in society and injury to his reputation as a result of his
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Judgement of 28 October 1994. §46; Kroon and Others v. the Netherlands. Judgement of 27 October 1994. 845; ECtHR. Darby
v. Sweden. Judgement of 23 October 1990. §39-40; ECtHR. Koendjbiharie v. the Netherlands. Judgement of 25 October 1990.
8§34; ECtHR. McCallum v. the United Kingdom. Judgement of 30 October 1990. §35; Shelton D. Remedies in International
Human Rights Law. Oxford University Press. 2005. P. 248.
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arrests, detentions and expulsion by the DRC”.**2 When making its decision the Court relied on the United
Nations Human Rights Committee, the African Commission on Human and People’s Rights, and
decisions of other international organs. Such a systemic approach seems reasonable in case of human
rights violations.

On the other hand, the approach of relying on international human rights law in calculation of
investment damages has long been deemed “inadequate”,'** and taken with a certain degree of caution.
While investment law aims at providing protection to foreign investors, the very notion of human rights law
is concerned with protecting the rights of the people under the state jurisdiction. And finally, it is argued
that the approach of rapprochement between compensation in investment arbitration and human rights
can lead to inadequate compensation sums™* awarded by tribunals. Nevertheless, despite the possible
critique, investment tribunals should not turn a blind eye to the existing practice of human rights
instruments as ‘“international investment protection and human rights are not separate worlds"*® but
rather very close “in their protection of the individual against the power of the State”.*'®

The precise amount of damages awarded indeed varies from case to case. Generally, it seems like
tribunals are more prone to either awarding a symbolic sum,™” or a medium number of US$1 million.*8
Indeed, it is very rare that tribunals award large sums.™ In this regard, it seems unfair that victims of state
violations cannot rely on a strict test of quantification set down specifically for evaluation of moral
damages. On the one hand, it is true that human rights cases differ from investor-state disputes where
tribunals are generally more concerned with compensating rather than with punishing the wrongdoer
(hence the allegedly compensatory nature of moral damages). On the other hand, the recent practice
shows that there is a growing pattern'?® of invoking human rights law with regard to those affected by
investors’ actions, rather than with regard to investors suffering because of the state.!?

Additionally, one also cannot ignore the impact of the chilling effect on compensation awards. The
chilling effect is related to regulatory chill, which is the phenomenon “when governments will respond to a
high threat of investment arbitration by failing to enact or enforce bona fide regulatory measures (or by
modifying measures to such an extent that their original intent is undermined or their effectiveness is
severely diminished)”.*?? As such, this phenomenon can adversely affect the enactment of particularly
needed provisions in the areas of international environmental law or human rights law.

It is worth noting that the practice with respect to the interest in the award of moral damages also
differs. According to Article 38 ARSIWA, “interest on any principal sum due under this chapter shall be
payable, when necessary, in order to ensure full reparation”. For instance, in Benvenuti & Bonfant, which
had been analysed above, the tribunal also awarded interest on compensation for moral damages. That
said, in the Desert Line case the tribunal asserted that with regard to moral damages, “there should not
be granted any interest because this amount is at the entire discretion of the Arbitral Tribunal”.*?®

As for pre- and post-award interest, some tribunals do not differentiate between the two. For instance,
in the Micula v. Romania the tribunal stated that “does not see why the cost of the deprivation of money
(which interest compensates) should be different before and after the Award”.*?* On the other hand, some
tribunals do. As was confirmed in the Gold Reserve v. Venezuela case, “the purpose of post-Award

42 1CJ. Ahmadou Sadio Diallo (Republic of Guinea v. Democratic Republic of the Congo). §19.

13 Weber S. Op.cit. P. 417-450.

14 Ad hoc Arbitration. Zhongshan Fucheng v. Nigeria. Final Award of 26 March 2021. §178; ICSID. Benvenuti & Bonfant v. Congo.
§4.96.

15 Simma B. Foreign Investment Arbitration: A Place for Human Rights? // International and Comparative Law Quarterly. Vol. 60.
2011. P. 576.

1 bid.

17 Ad hoc Arbitration. Zhongshan Fucheng v. Nigeria. §178; ICSID. Benvenuti & Bonfant v. Congo. §4.96.

18 |CSID. Border Timbers v. Zimbabwe. §927; ICSID. von Pezold and others v. Zimbabwe. §932; ICSID. Desert Line v. Yemen.
§291.

19 Africard Co Ltd. v. State of Niger. Case No. 003/2013/ARB. Final Award of 6 December 2014. §45.

120 |CSID. Urbaser S.A. and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur Partzuergoa v. The Argentine Republic Award of
8 December 2016. §1187-1192, 1195-1199; Supreme Court of Canada. Nevsun Resources Ltd. v. Gize Yebeyo Araya, Kesete
Tekle Fshazion and Mihretab Yemane Tekle, Case no. 37919. Judgement of 28 February 2020. 8§132.

121 |ICSID. Urbaser S.A. and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur Partzuergoa v. The Argentine Republic.
§1187-1192, 1195-1199, 1187-1192, 1195-1199.

122 Tienhaara K. Regulatory chill and the threat of arbitration: A view from political science /I Evolution in Investment Treaty Law and
Arbitration / ed. by C. Brown, K. Miles. Cambridge: Cambridge University Press, 2011. P. 606-628.

12 |CSID. Desert Line Projects LLC v. Republic of Yemen. §297.

124 |CSID. Micula v. Romania. Award of 11 December 2013. §1269.
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interest is arguably different — damages become due as at the date of the Award, and from this time,
Respondent is essentially in default of payment”.*?

Therefore, despite the lack of consensus in the existing case-law it only seems reasonable to suggest
that post-award interest on moral damages should be granted as the money belongs to the claimant at
that time, and until the moment of payment the claimant might not be able to invest it.

Conclusion

To sum up, in recent years there has been an increased recognition of the importance of moral damages
in international investment law. This recognition represents a significant step forward in protecting the
rights of foreign investors and promoting a more equitable and predictable investment environment. Yet,
the same problems persist.

The analysed case law illustratively shows that although moral damages claims are not alien to
international law, they continue to hold one of the vaguest definitions in international investment law which
allegedly does not always have a place for moral. Clearly, this is not true. Unsurprisingly, the problems
associated with moral damages claims appear to be just as vague. In the area of international law where
case law is both a starting and an end point, dealing with undefined notions can be a rather dangerous
practice.

Although moral damages align with the international customary principle of full reparation, it is evident
that international law has not prioritised their assessment in the past century. Despite their widespread
acceptance by international courts and tribunals, neither BITs nor any other investment law documents
provide guidance on how to approach moral damages. As a result, their assessment has become an
unsolved problem of modern international law.

In addition, the absence of an unified test for quantification of moral damages claims leads to either a
very high threshold as established by the Lemire tribunal, or the lack of such whatsoever, which again
leads to rather broad and subjective decisions rendered by the tribunals. As a result, the harsh reality of
most claims related to moral damages is either the lack of the award as such, or a merely symbolic sum
awarded by the tribunal. However, there is always a silver lining. In this regard, in the absence of a clearly
defined standard, it may be reasonable for investment tribunals to rely on human rights law, which has
extensively dealt with the issue of moral damages, and continue advocating for the need for moral
damages to be more moral.

MOPA/IbHbIV BPEA B MEXXAYHAPOAHOM MHBECTULMOHHOM MPABE

MOJIbLLAKOBA B. B.

MonbwakoBa Buktopua BnagumupoBHa — MIaAWWiA  HOPUCT,
KONnerust agBokatoB «KoBaniés, Tyrywm n MapTHEPBLI»'?®, MockBsa,
Poccus (polshakovavv@yandex.ru). ORCID: 0009-0008-8121-839X

AHHOTauuA

B [AaHHOI cTaTbe paccMaTpuBaEeTCsi MOHATME MOPa/IbHOTO BpeAa B MEXAyHapoAHOM WHBECTULMOHHOM ap6uTpaxe. XoTsi B
HacToslLiee BpeMs fdelicTByeT 6onee 2500 ABYCTOPOHHUX MHBECTULIMOHHBIX OFOBOPOB, HY OAVH W3 HUX HE PErynvpyeT MOpasibHblii
BpeAd. ABTOP MCCEAYET NCTOPUYECKUI KOHTEKCT, B KOTOPOM (DOPMUPOBASICS] UHCTUTYT MOPA/IbHOMO Bpefa, U NpUXoauT K BbIBOAY,
UTO Ha MPOTSHKEHUM MOCNEAHEro CTONETUsI MeXAyHapoAHOe NPaBoO He YAensno A0/MKHOTO BHUMAHWUS NpPo6ieMe OLEeHKU Takoro
ylwep6a. B pesynbrate, HECMOTPS Ha €4Ba /I He YHMBEpCa/lbHOe MPU3HAHUE 3TOr0 WHCTUTYTa MEeXAyHapOoAHbLIMU Cyaamu u
TpubyHanamu, Ans TpubyHasioB A0 CWMX MOP He CyLLecTBYeT PYKOBOAALLUMX YKasaHWii 0 TOM, Kak MOAXOAUTb K BO3MELLEHWo
MOpa/ILHOTO Bpefa, uTo AenaeT npo6/emMy ero oueHKM akTyaslbHOl A5 MexXAyHapoAHOro npasa. B cTaTbe ocBeLaloTcst NpUUmHb,
Mo KOTOPbIM CyAbl /MGO MOMHOCTbIO WIHOPUPYIOT TpPe6oBaHUs O BO3MELUEHUM MOPa/IbHOMO BpeAa, /NGO MPUCYXAAIT MULLb
CVMBO/IMYECKME CYMMbI, CBSA3bIBas He3HauuTe/lbHble 06beMbl BO3MELLEHNUs C HemMaTepuasibHbIM XapakTepoM MOpasibHOTo Bpeaa,
OTCYTCTBMEM KaKUX-SIM60 KOHKPETHbLIX [0Ka3aTefIbCTB WM Upe3BblYaiiHO BbLICOKMM MOPOrOM [0KasbiBaHusi. ABTOP MPUXOAUT K
BbIBOZY, YTO MEXAyHapOAHOMY MpaBy A0 CUX MOP He XBaTaeT YeTKOro KpUTepusi Afs onpeAeneHus BO3MELLEHUS MOPasIbHOTO
BpeAa. B oTcyTcTBME METOZOsIOTM OLEHKM MOpasibHOTO Bpefja TpuOyHaslbl YacTo CCbIIAlTCS Ha HauyOHaslbHOE MpaBo
OTEUECTBEHHbIX MPABOBLIX CHUCTEM BMECTO efVHOro CcTaHjapTa. B HeKoTopbix cryvasx TpubyHasbl He MNPUBOLSAT HUKaKUX
06OCHOBaHWA MU NPaBOBbLIX OCHOBaHWiA A/ Takoi OUEHKU. ABTOP MPUXOAMT K BbIBOAY, YTO MpW OTCYTCTBUM €A4MHO0GPAa3HOro
CTaHAapTa MHBECTWLMOHHbIe TPUBYHasbl MOTYT 06paTUTLCA K MHCTPYMEHTaM, NMPUMEHSIEMbIM B 06/1aCTU 3alLMThl NPaB YerioBeka,
uTOGbI CAlENaTh OLEHKY MOpasibHOTo Bpeaa 6osee YETKOI U NOCNef0BaTebHOIA.

125 |CSID. Gold Reserve v. Venezuela. Case No. ARB(AF)/09/1. Award of 22 September 2014. §856; Marboe 1. Calculation of
Compensation and Damages in International Investment Law. Oxford University Press, 2009. §6.243-6.246.
126 MecTo pa6oThbl aBTOPA, aKTya/lbHOE Ha MOMEHT MPUHSTUS CTaTby K Ny6MKaLmm.
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KnroueBble cnoBa

MopasibHbli Bpes, KoMNeHcalysi, yperynmpoBaHue CnopoB Mexay UHBECTOPaMU 1 rocyaapcTBOM

Ana uymtupoBaHuA: MonbwakoBa B.B. MopanbHblii Bpeg B MeXAyHapoOAHOM WHBECTWUMOHHOM npase // XXypHan BLU3 no
MexayHapogHomy npasy (HSE University Journal of International Law). 2023. T. 1. Ne. 3. P. 73-84.

https://doi.org/10.17323/jil.2023.18757
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CPABHWTE/IbHO-NMPABOBbBIE NCCNEAOBAHNA | COMPARATIVE LEGAL RESEARCH

3HEPIFETUYECKUIA COKO3 EBPOMENCKOIO COKO3A KAK MEXAHU3M
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AHHOTaUuA

B mexayHapoaHbIX OTHOLUEHMSX CO3 TPaAULIMOHHO MOHUMAIOT Kak 06befuHeHne, COTPYAHNYECTBO CYyObEeKTOB MeXAyHapOAHOro
npaBsa. B gaHHoI paboTe paccMmaTpuBaeTcs SHepreTmyecknii cor3 EBponeinckoro co3a — He Kak HOBbI COH3 rocyAapcTB, HO Kak
MEXaHW3M MpPaBOBOr0 PEery/iMpoBaHusl pasBUTUSI BHYTPEHHEr0 3/IEKTPOIHEPIETMUECKOr0 pblHka EBponelickoro cotosa.
B cooTBeTCTBUM C AOKYMEHTaMu EBponelickoro coto3a dHepreTmyeckuii o3 nNpeactaBnsieT co60i cTpaTernto, onpeaenstowyto
MeXaHV3Mbl MPaBOBOrO PErynMpoBaHus 1 Lenu B 061acTy KIMMaTnyeckoli HeidTpanbHOCTU. Tpu 3TOM AaHHble MexaHu3Mbl He
noApasyMeBatloT YHUhMKaLMM HALMOHA/IbHOTO 3aKOHOAATeNbCTBa roCyfapcTB — uneHoB EBponelickoro coto3a. B cTatbe
paccmMoTpeHbl OCOGEHHOCTV peasiv3auuy OHEpreTUYeckoro Cco3a Kak cTpaterm no ABYM HanpaeB/eHWsiM: HOPMaTVBHOE
perynnpoBaHne NpPaBOOTHOLWIEHW B paMKax (hOPMUPOBaHUS N (PYHKLMOHMPOBAHUA BHYTPEHHETO 3/IEKTPO3HEPTeTMHECKOro pPbiHKa
EBponeiickoro coto3a M co3fgaHue CUCTeMbl MJIaHUPOBAHUA, MOHMTOPWMHIA U ynpaeneHus pecopmMypoBaHNEM BHYTPEHHErO
9/1EKTPO3HEPreTMYeckoro pbiHka EBponelickoro coto3a. B pab6oTe npoBeAeH aHa/M3 MPeAnocbisiok 1 Leneik pedopmsl
BHYTPEHHET0 3/IEKTPO3HEPreTMYecKoro pbiHka EBponelickoro coto3a, BKIoYas pamouyHyto nporpamMmMy B OTHOLUEHWW MOSIUTUKA B
06nacTn aHepreTMkn 1 Knumarta EBponelickoro cotosa Ha nepuog, o 2030 roga v Mapwxckoe cornatleHve 06 3MeHeHun knmarta.
PaccmMOTpeHO COCTOsIHME BHYTPEHHETO 3/1EKTPO3HEPTETUHECKOIO PhiHKA W 3HEPreTUYEeCcKo MHGpaCcTPyKTypbl EBponelickoro cotosa
nocrne BHeAPEHUS [JOKYMEHTOB «TPETbEro SHepronaketa» W NepcrnekTvBbl petopMbl BHYTPEHHETO 3/1EKTPO3IHEPTETUHECKOIO PhiHKA
EBponeiickoro cotsa, npuBeaeHa oueHka athhekTBHOCTN «YeTBEPTOro aHepronakeTa» EBponeiickoro cotsa.

KnoyeBble cnoBa

BHYTPEHHWI 3NeKTpo3HepreTuyeckuidi pbiHOK EBponeiickoro coto3a, SHepreTuuyeckuii coro3 EBponeiickoro cotosa, ycToiuvsoe
pasBuTUE, HN3KOYTNIepOoAHas SHEPreTHKa.

Ans untupoBaHuA: Benosa O. C. DHepreTMyecknii co3 EBponeinckoro cotosa kak MexaHu3M NpaBoBOro perysimpoBaHusi passutus
BHYTPEHHErO 3/1EKTPO3HEPreTNYeckoro peiHka // XypHan BLU3 no mexayHapogHomy npasy (HSE University Journal of International
Law). 2023. T. 1. Ne. 3. C. 85-97.

https://doi.org/10.17323/ji.2023.18930

BeBepgeHue

B 2023 rogy B Poccwuiickoli ®epepauuy BCTYNWA B CUY Psf  KOMMIEKCHbIX W3MEHEHWA B
3aKoHoAarTes1LCTBO, 3aTPOHYBWNX  peddOpMUPOBaHME  CUCTEMblI  NEPCNEKTUBHOIO  pas3BUTKA
anekTpoaHepreTuknt. MapannensHo B Poccuiickoii ®egepauumn n EBPasniickom 3KOHOMUYECKOM COHo3e
(nanee — EAD3C) npoBoauTcs paboTta No co3gaHnio MEXaHM3MOB NPAaBOBOr0 PEryIMpoBaHUs B LENsSX
pethopMUpoOBaHNA 1 pasBUTUS CUCTEMbI LMPOBOW cepTudmkaumm anekTpo3Heprum, npousBoavMon Ha
BO306HOB/NAEMbIX (HU3KOYT/IEPOAHbIX) WCTOYHMKAX, WM CO34AHUI0 CUCTEMbl 00paLLeHUs «3efleHbIX»
ceptucpukatos. [lMpu pas3paboTke ykasaHHOro PenepasibHOTO 3aKOHA YuuTbiBa/laCb HE06XO0AMMOCTb
JOCTUXEHNA Luenein Mapwkckoro cornawexuns® u Lleneid yctoituneoro passutnss OOHS, paBHO Kak u
Heo6x0AMMOCTb peLleHns 3a4a4, obecnedmBatoLmx ocTxeHne Poccuiickoli depepaunein yrnepogHoi
HeliTpanbHOCTM He no3gHee 2060 rogja W BHeApeHVe OO6LUEeNpPUHATOr0O B MWPOBOWM  MpakTuke
95KOHOMMKO-MPaBOBOr0 UHCTPYMEHTApUS, NCNOJIb3YEMOr0 Ha PbIHKaxX «3€/1eHON» 3/1eKTPUYECKON 3HEPrm
M NpY  KOIMYECTBEHHOM ONpefesieHn KOCBEHHbIX BbIOPOCOB MNAPHWKOBLIX [a30B, CBA3@HHBLIX C

1 depepasbHblii 3akoH 0T 11.06.2022 Ne 174-03 «O BHECEHWUU U3MEHEHUIT B ®efepasibHblil 3aKOH «O6 3M1EKTPOIHEPTETUKE 1
oTAenbHble 3akoHoAaTenbHble akTbl Poccuiickoin degepaumuy [/ http://publication.pravo.gov.ru/Document/View/000120220611
00237?ysclid=Iqo8jf0lxv984039755, nara ony6nmkoBaHusi:11.06.2022; MNocTaHoBneHwe MpaButenscTBa Poccuiickoli depepaunm
oT 30.12.2022 Ne 2556 «O6 yTBepxfeHun [Mpaswun paspaboTku U yTBEPXAEHUS [OKYMEHTOB NEpPCneKTUBHOIO pasBuUTUA
3NEKTPO3HEPTETUKN, U3MEHEHWWN 1 NPU3HAHUW YTPATUBLUMMW CUY HEKOTOPbLIX aKTOB U OTAE/bHbIX MOIOXKEHUI HEKOTOPbIX aKTOB
MpasuTtensctBa Poccuiickoii ®epepauun» /I http://publication.pravo.gov.ru/Document/View/0001202301230025?ysclid=Iqo8
gmnja5578706616, aata onybnukosaHus: 23.01.2023.

Mapwxckoe Cornawenve (Mapwx, 12 pekabps 2015 roga) // OdmumanbHblli MHTEPHET-MOPTasT NPaBOBOW MHopMaLmn
(www.pravo.gov.ru) 6 Hosabpsa 2019 roga, BronneteHb MexayHapoAHbIX AOroBopoB, anpesb 2020 roga. Ne 4.

3 Tpeo6pasoBaHve Hawero Mupa. oBecTka AHs B 06/1aCTVM YCTOWYMBOrO pasBuTUs Ha nepuog fo 2030 roga. URL:

https://undocs.org/ru/A/RES/70/1 (pata obpaweHus: 06.03.2023).
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NPOM3BOACTBOM 3/1IEKTPMYECKO 3HEpPrum, Mnosiydyaemoli NoTpebuTensiMm OT FeHepupyrLmMX 06BHEKTOB.
AKTyanbHOCTb CO3[aHWs MEeXaHW3MOB Pa3BUTUS HWU3KOYI/IEPOJHON 3HepreTukn NoATBepXAaeTcs U Ha
ypoBHe EA3C*.

Cxoxue 3afauv B OMepexalwleM pexume peLlarwTcsa U B paMKax [Apyroro WHTerpalMoHHOro
o6beanHeHuss — EBponeiickoro coto3a (ganee takke — EC). Mo npowecTBun aecAat NeT co BPEMEHMU
NPUHATUS  [OKYMEHTOB  «TPETbero  3Hepronakera»® B akTbl, Pery/Mpylolme BHYTPEeHHUIA
9/1eKTPO3HEpPreTnyecknii poiHok EC, 6blIM BHECEHbI KOMM/IEKCHbIE M3MEHEHWS NMOCPEACTBOM MPUHATUS
psga HopMaTMBHbIX [OKYMEHTOB B COCTaBe Tak Has3blBAEMOrO naketa «Yucras 3aHeprus ans BCex
eBporeiiues»®. [MOCKO/IbKY [daHHbIMW akTamy MPeaycMOTPEHO AasibHelilliee pasBuTue  MoAenu
BHYTPEHHETO pblHKA 3NEKTPO3HEPTUN U CUCTEMbI pacnpefeneHns ypoBHed 1 cdep perympoBaHus
TpaHCrpaHNUYHOW TOProB/M 3/IEKTPOIHEPTUEN MEXAY COH3HbIM WU BHYTPUIOCYAAPCTBEHHBIM YPOBHSIMMU,
co3faHne HOBbIX CYyObEKTOB U BBEAEHNE HOBbIX MEXaHNU3MOB MeXAyHapOoAHO-NPaBOBOro pery/mpoBaHuns
COTpyAHW4YecTBa B cthepe TpaHCrpaHWYHOW TOProBAM 3NEKTPO3HEPrueid, npeacTaBnseTcs 060CHOBaHHbIM
MMEHOBaTb HOBblE AOKYMEHTbl «YETBEPTbIM IHEPrornakeTom B 06/1aCTU 3NEKTPOIHEPTETMKN»' (Aanee —
«YeTBEepTbI SHEPronakeT).

WccnepoBaTenbCkuiAi MHTEpPEC BbI3blBAOT MOAXOAbI, KOTOpble Mcrnonb3yeT EBponelickuii cotos, u
nNpo6rembl  NPaBOBOrO  PEryinpoBaHWsl, C  KOTOPbIMA OH  CTa/IKMBAETCSl Ha  BHYTPEHHEM
9/1EKTPO3HEPreTMUECKOM PbIHKE B paMKax 3HEpreTuyeckoro nepexoda, NPOABWKEHNS HU3KOYT/1ePOAHO
SHEPreTUKM U pa3BUTUSA BO30OHOBNAEMbIX UCTOYHKOB 3HEPTUN.

B uenax aHanmMsa npevMMyLllecTB M HeOoCTaTKOB MPUMMEHEHMS MEXaHW3MOB CTpaTernyeckoro
yrnpaB/ieHNs U NPaBOBOr0 PEry/IMPOBaHNS N1aHUPOBaHNSA N OLEHKN Pe3y/IbTaTUBHOCTU NMIaHNPOBaHUSA B
chepe 3MEKTPO3IHEPreTUKN NPOBEAEH aHa/IM3 MEXaHU3MOB 1 0COBEHHOCTEN MeXAyHapoAHO-NPaBOBOroO
perynnpoBaHunsl, CMoco6CTBYIOLWMX MNPEOAOSIEHNIO K/IHOUEBLIX pybexeli npouecca pegiopMUpOBaHNs
BHYTPEHHEr0 3/1EKTPO3HEPreTUYECKOro pbiHKa EBponelickoro cotsa B pamkax DHepreTMyeckoro corsa.

B HacToslWwel cTaTbe aHa/IM3NPYETC KOMMIEKC pechopM, HaLeNeHHbIX Ha hopMrpoBaHMe 1 pasBuTre
BHYTPEHHEr0 3/1EKTPO3HEPreTUYECKOTO pPbiHKa EBpOMEcKoro corsa M MexaHU3MOB PErysiMpoBaHust u
NNaHMpoBaHWs B pamkax 3SHepreTnyeckoro cotosa. B uvccnepoBaHuM pacCMOTPEHO, Kak NpaBoBble
MEeXaHW3Mbl,  NOC/leAoBaTe/lbHO  CO3[4aHHbIE  YETbIpbMSI  3HEprornaketTamum U HanpaB/iEHHble

4 PacnopsikeHne Konnermm EQK Ne58 «O npoekTe pelueHus CoseTa EBpasuiickoii aKOHOMMUYECKo# komuccun «O npoekTe
pelleHnss Bbicwero EBpasuiickoro 3koHoMMYeckoro coBeta «O6 OCHOBHbIX OpPMEHTUpAax MakpO3KOHOMUYECKOW NOMUTUKM
rocynapcrs — 4/ieHoB EBpasuiickoro 9KOHOMMYECKOro coto3a Ha 2022-2023 rogpi» "
https://docs.eaeunion.org/docs/ru-ru/01432189/err_18042022_57; BaHK HW3KOYrNepoAHbIX U UMpoBbIX TexHonoruii EA3C //
https://eec.eaeunion.org/upload/medialibrary/47f/Bank-Tekhnologii_-31.pdf

5 «TpeTwnii a3HepronakeT» BK/oYas B CeOS:

Directive 2009/72/EC of the European Parliament and of the Council of July, 13, 2009, concerning common rules for the internal
market in electricity and repealing Directive 2003/54/EC // Official Journal of the European Union (OJ), Ne: L 211/55, 14/08/2009
(mOKyMEHT yTpaTun cuny B CBA3W cO BCTynneHvwem B cuny Directive (EU) 2019/944 of the European Parliament and of the
Council of 5 June 2019 on common rules for the internal market for electricity and amending Directive 2012/27/EU // Official
Journal of the European Union (OJ), Ne: L 158/125, 14/06/2019. P. 125-199); Regulation (EC) Ne 714/2009 of the European
Parliament and of the Council of July, 13, 2009 on conditions for access to the network for cross-border exchanges in electricity
and repealing Regulations (EC) Ne 1228/2003 // Official Journal of the European Union (OJ), Ne L 211/15, 14/08/2009
(BOKyMeHT yTpaTun cuiy B CBS3UM CO BCTynseHnem B cuiy Regulation (EU) 2019/943 of the European Parliament and of the
Council of 5 June 2019 on the internal market for electricity // Official Journal of the European Union (OJ), Ne: L 158/54,
14/06/2019. P. 54-124); Directive 2009/73/EC of the European Parliament and of the Council of July, 13, 2009, concerning
common rules for the internal market in natural gas and repealing Directive 2003/55/EC // Official Journal of the European Union
(QJ), Ne L 211/55, 14/08/2009; Regulation (EC) Ne 715/2009 of the European Parliament and of the Council of July, 13, 2009 on
conditions for access to the natural gas transmission networks and repealing Regulations (EC) Ne 1775/2005 // Official Journal
of the European Union (OJ), Ne L 211/36, 14/08/2009; Regulation (EC) Ne 713/2009 of the European Parliament and of the
Council of July, 13, 2009 establishing an Agency for the Cooperation of Energy Regulators // Official Journal of the European
Union (0J), Ne L 211/1, 14/08/2009 (goKyMeHT yTpaTua cuy B CBA3M CO BCTynneHnem B cuy Regulation (EU) 2019/942 of the
European Parliament and of the Council of 5 June 2019 establishing a European Union Agency for the Cooperation of Energy
Regulators // Official Journal of the European Union (OJ), Ne: L 158/22, 14/06/2019. P. 22-53).

6 Clean energy for all Europeans. URL: https://ec.europa.eu/energy/topics/energy-strategy/clean-energy-all- europeans_en (gata
o6pauieHus: 10.03.2023).

7 Directive (EU) 2019/944 of the European Parliament and of the Council of 5 June 2019 on common rules for the internal market
for electricity and amending Directive 2012/27/EU // Official Journal of the European Union (OJ), Ne: L 158/125, 14/06/2019.
P. 125-199; Regulation (EU) 2019/943 of the European Parliament and of the Council of 5 June 2019 on the internal market for
electricity // Official Journal of the European Union (OJ), Ne: L 158/54, 14/06/2019. P. 54—-124; Regulation (EU) 2019/942 of the
European Parliament and of the Council of 5 June 2019 establishing a European Union Agency for the Cooperation of Energy
Regulators // Official Journal of the European Union (OJ), Ne L 158/22, 14/06/2019. P. 22-53; Regulation (EU) 2019/941 of the
European Parliament and of the Council of 5 June 2019 on risk-preparedness in the electricity sector and repealing Directive
2005/89/EC /I Official Journal of the European Union (OJ), Ne: L 158/1, 14/06/2019. P. 1-21; Regulation (EU) 2022/869 of the
European Parliament and of the Council of 30 May 2022 on guidelines for trans-European energy infrastructure, amending
Regulations (EC) Ne 715/2009, (EU) 2019/942 and (EU) 2019/943 and Directives 2009/73/EC and (EU) 2019/944, and repealing
Regulation (EU) Ne 347/2013 // Official Journal of the European Union (OJ), Ne L 152, 3.6.2022. P. 45-102.
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Ha popmMmupoBaHne " obecnevyeHne 30phekTUBHOIO QYHKLMOHMPOBaHWS BHYTPEHHETO
9/1EKTPO3HEPreTMYEeCcKoro pbiHka EBponeiickoro cows3a, MN03BOMSKT CTUMY/IMPOBaTh  MPUB/EYEHNE
WHBECTULMIA N pa3BUTUE HOBbLIX TEXHOMOMMIA B 3N1EKTPO3HEPreTUYECKO chepe.

[aHHblA  nogxof K WCCNEefOoBaHWIO TaKOro C/IOKHOIO  MEXAMCUMMIMHAPHOIO WHCTUTYTA, Kak
BHYTPEHHWIA  3/1IEKTPO3IHEPreTUUECKNA  PbIHOK,  MPeAoCcTaBW/1  BO3MOXHOCTb  ONpefenuTb U
CTPYKTYpVUpOBaTb OCHOBHblE  3/IEMEHTbl  WHTErpauuMm 3HeprocucteM rocygapcTs, YCTaHOBUTb
3aKOHOMEPHOCTb mMexay nx hyHKUMOHMpOBaHMEM n NpUMeEHSEMbIMY MOAENAMM
MeXyHapo4HO-NPaBOBOro peryimpoBaHns. Kpome Toro, npu NPOBEAEHVMM aHann3a WCTOYHMKOB
ny6/MYHO-MPaABOBOr0  PEry/IMPOBaHUS  HaLMOHANIbHOTO W MEXAYHAapOAHOTO YPOBHS, MPOEKTOB
MEeXAyHapoAHbIX aKToB, a Takke nNpyv MOAENMpPOBaHUM MPaBOBbIX MNOCAEACTBUA NPUMEHEHNA
onpefeneHHbIX MPaBOBbIX MeEXaHW3MOB aBTOPOM MCMOMb30Ba/ICS METOA OLEHKU pPerynpyroLwero
BO3AENCTBUS.

C y4eTOM M3/IOXKEHHbIX LieNei 1 3aa4y B HaCTOSLLEN cTaTbe pacCMOTPEHbI 0COBEHHOCTU peanunsaLmm
cTpaTermy OHEpPreTMYyeckoro coks3a Nno  [ABYM HanpasfeHMsIM:  HOPMAaTMBHOE  perynupoBaHue
NpPaBOOTHOLLIEHWIA B pamkax hopmMupoBaHus " hYHKUMOHMpPOBaHMS BHYTPEHHEro
9/1EeKTPOIHEPreTMyeckoro pbiHKka EBponelickoro cotw3a W co3fjaHvWe CUCTEMbl  MJlaHMpoBaHus,
MOHMTOPUHIA W ynpaBneHus pedopMUPOBaAHNEM BHYTPEHHErO 3/1IEKTPOIHEPreTMUEeCcKOro pbiHKa
EBponeiickoro coto3a.

1. nMMpeanocbiikn W Uenu peopMbl BHYTPEHHENO 3/1eKTPO3IHEPIeTUYECKOro  pblHKa
EBponeiickoro coto3a

1.1. Pamo4yHasa nporpaMma B OTHOLIEHUM MNOMIUTUKM B 06M1AaCTU 3HEPreTUKN U Kaumara
EBponelickoro coto3a Ha nepuog o 2030 roga u lMapwmkckoe cornaweHme 06 M3MeHeHUu
Knumara

B cBoux 3aknwueHusax oT 23 un 24 okTabpsa 2014 roga Esponeiickuin CoBeT ogobpun PamouHyto
nporpamMmmy B OTHOLUEHUW MOMUTMKM B 061aCTU 3HEPreTUkn 1 kammarta EBponeiickoro cotsa Ha nepuog,
10 2030 roga®, ocHOBaHHYlO Ha YeTblpex [MaBHbIX LENEBbIX MokasaTensx Ha ypoBHe EBponelickoro
col3a: coKpalleHue MNOBCEMECTHbIX BblOPOCOB MNapHWKOBBLIX ra3oB Kak MUHUMYM Ha 40%,
OPMEHTUPOBOYHASA LieNb MOBbLILLEHUA SHEpreTuyecko ahdeKTUBHOCTU Kak MUHUMYM Ha 27 %, koTopas K
2020 rogy go/mkHa ObiTb NEpecMOTPeHA B LIENSIX NOBbIWWEHUST YKa3aHHOro ypoBHs Ao 30%, NOBbILEHNe
[ONN BO30GHOBMSIEMbIX MCTOYHMKOB 3HEpruu, notpebnsembix B EC, A0 ypOBHS He MeHee 27%
pauMoHa/IbHOW CTPYKTYPbl FEHEPUPYIOLWMX MOLLHOCTEN M O06bEeAUHEHME 3HEProCUCTEM KakK MUHUMYM
15%. B 3ak/1l04E€HNSX YTOUHSAIOCh, YTO LEe/1eBOI NokasaTesib N0 BO30OHOBMASAEMbIM UCTOYHMKAM SHEPTUN
ABNAETCA 06sA3aTesibHbiM Ha ypoBHe EC 1 4TO OH GyAET BbINOMHATLCA 3a CYET BK1A[0B rocyaapcts —
uneHoB EC, pykoBOACTBYIOLIMXCA HEOOXOAMMOCTLIO KOMINIEKTUBHOIO OOCTVXXEHUS Lie/IeBOro nokasarens.
HoBasi pepakuma [upekTvBbl 2009/28/EC EBponeiickoro [MapnameHta u Coseta EC® BBena
[ONOSHUTENbHBIN 0653aTeNbHbIA LeneBoii nokasatenb ans EC: k 2030 rogy [ons 3Heprun um3
BO30OHOB/IIEMbIX WCTOYHMKOB [O/DKHA COCTaBNATb Kak MUHUMYM 32% pauuoHasibHOW CTPYKTYpbI
reHepmpyrowmux MolHocTel. Kpome Toro, ata xe pegakumnsa Oupexktubl 2009/28/EC npegycmarpuBaeT
NnosIoXXeHne O NepecMoTpe ykasaHHOro nokasaresis Ha yposHe EC k 2023 rogy B Lensx ero yBesimyeHus.
N3meHeHns1, BHeceHHble B [upektusy 2012/27/EC Esponeiickoro [MapnameHta u Coseta EC?,
YyCTaHOBW/IN LeNeBoli nokasatenb Ha ypoBHe EC ans MOBbILWEHUS 3HEPreTMyeckoin aheKTUBHOCTA K
2030 rogy He meHee 32,5%, a Takke NpeaycCMOTPEsM NOMOXEHNE O NEPECMOTPE LeneBbIX Nokasarene
rocygapcTts — useHos EC.

5 okTA6pa 2016 roga EBponeiickuii coto3 patudmumpoBas Mapukckoe corialeHme, KoTopoe
BCTYNW/I0 B cuiy 4 HoA6pa Toro e roga. OHO 3aMeHseT NOoAXOL K OrpaHMyYeHuio M COKpalleHuto
BbIOPOCOB, NpUHATBIA B pamkax Kuotckoro npotokona 1997 roga, KoTopblii 6bi1 ogobpeH EC

8 2030 climate and energy policy framework. URL: https://data.consilium.europa.eu/doc/document/ST-169-2014-INIT/en/pdf
(Oarta obpaweHus: 20.11.2023).

®  OupekTtvBa 2009/28/EC Eponeiickoro MapnamveHta n Coeeta EC ot 23 anpens 2009 roga o CTYMY/IPOBaHMM NCMO/b30BaHMS
3Heprun 13 Bo306GHOBSEMbIX NCTOYHWMKOB, BHECEHUWN W3MEHEHWI 1 AanbHeliweli oTMeHe AupekTne 2001/77/EC n 2003/30/EC
(Official Journal of the European Union (OJ), Ne: L 140, 5.6.2009. C. 16).

1 OupektvBa 2012/27/EC Esponeiickoro [MMapnameHTa u CoBeta EC orT 25 okTa6pa 2012 roga 06 3Hepretmyeckoi
ahhekTMBHOCTN, 06 M3meHeHun AupektuB 2009/125/EC n 2010/30/EC n 06 otmeHe [AdupektnB 2004/8/EC n 2006/32/EC
(Official Journal of the European Union (0J), Ne: L 315, 14.11.2012. C. 1).
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nocpeacTBom PelueHns 2002/358/EC Coeta ECYM u koTopblit nepectasl NPUMEHSTLCSA MO OKOHYaHUM
2020 ropga. Cuctema EC B OTHOLLEHUN MOHUTOPUHIA BbIBPOCOB U UX yNaB/IMBaHUS, a Takke B OTHOLLEHUN
OTYETHOCTW NO HUM [0/MKHA OblNa 6bITb COOTBETCTBYIOLLUM 06pa30M yCoBEpLLEHCTBOBaHA.

Mapwxckoe cornaweHne MNoBbICUN0 YPOBEHb 106a/IbHOTO0 CTPEMIEHNUS CMAMYUTbL MOCEeLCTBUA
N3MEHEeHNs KnMmarta U yCTaHOBW/IO [OMTOCPOYHYHO Liefib B COOTBETCTBUM C LE/bIO yAepxaHus pocTa
cpegHeli Temnepatypbl B MUPE 3HAYMTENIbHO Hmke 2°C CBepx AOWHAYCTPUASIbHbIX YPOBHEN W
NPWIOXKEHNS YCUIINIA MO OFpaHNYeHnto pocTa Temnepartypsbl 4o 1,5°C ceBepx fONHAYCTPUabHbIX YPOBHEN.

B ctpemneHun Kk peanvsaumy TemnepaTypHbix Lenei Mapwxckoro cornawexns EC B kpaTtyaiiwime
CPOKM [O/MKeH Obl1 AOCTUYL OMTUMASIBHOTO COOTHOLUEHUA MEXAy aHTPOMOreHHbIMU Bblibpocamu
NMapHUKOBBIX ra3oB M3 UCTOYHUKOB W yNaB/MBaHWEM yKa3aHHbIX BbIOPOCOB MOrNOTUTENAMMU U B Cly4yasy,
Korga 3TO COOTHOLUEHWE [OCTUIHYTO, B35/1 Ha cebs 06sA3aTesibCcTBO BMOCAEACTBMM  OOCTUYbL
OTpULATENIbHOTO YPOBHS BbIGPOCOB.

Yka3zaHHble Npeanochbiiky  0bycnoBunau pelwenus EBponeiickoro CoBeta 0O Heob6xo4uMocTw
pa3paboTKy HaJEeXHOro U NPO3payHOro MexaHu3ma NpaBoBOro perympoBaHus 6e3 aaMUHUCTPATUBHbIX
6apbepoB 1 AOCTATOYHO FMOKOro € TOYKM 3pEHMS rocygapcTB — unieHoB EC, gabbl o6ecneyuntb yCnoBus
AN [OCTWXeHUs EBPONEncKMM COH30M LeNeil 3HEePreTU4eckon MOMUTUKA MPU MOSTHOM YBaOXKEHUU
€B06OAbI FOCYAapPCTB — YIEHOB ONpPeaenaTe CBOK CTPYKTYPY NOTPEOGIEHNS SHEPTUN.

B cBoux 3akntoueHusix oT 26 Hosbps 2015 roga o cucteMe ynpasneHns SHEpPreTMuyeckum co3om*?
CoseT EC nogyepkHyn, 4yTo MexaHu3M NpaBoBOrO PerynMpoBaHns LO/MKEH OCHOBbLIBATLCA Ha NPUHLMNAax
WHTerpaumm CcTpaternyeckoro njaHMpoBaHUA W MNPeACTaB/IeHNa OTYETHOCTM 06 WMMIeMeHTaummn
NoNUTMKM B 06NacTu KkNMMata W SHEepPreTMKM W O KOOpAuHauuuM [OeAcTBUiA Mexay CcyobekTamu,
OoTBeYalLWUMN 3a YKasaHHyl NOAUTUKY, Ha ypoBHe EC u HaumoHasibHOM ypoBHe. CoseT EC Takxe
noAyepkHyn, 4To MexaHu3M ynpas/ieHUs OO/MDKEH rapaHTMpoBaTh OOCTUMXKEHUE COrMacoBaHHbIX LeneBbiX
nokasaresnein B 0651aCTU Knumarta 1 sHepreTrku Ha nepuog o 2030 roga v fo/MKeH KOHTPONMpoBaTb
KOM1eKTUBHBIN nporpecc EC B OTHOLLEHWUN JOCTVXKEHUSA NOANTUYECKUX LENei.

JocTmxeHne uenein n ueneBbix nokasartenein JHepreTuyeckoro coksa A0/MKHO ObITb rapaHTUPOBaHO
coyeTaHuem uHuumatne EC M cornacoBaHHbIX HaUWOHAasIbHbIX Mep, ornpeneneHHbIX B KOMMIEKCHbIX
HaUMOHasIbHbIX NaaHax B 06nacTu aHepreTukn n knnmara. OTpacnesoe 3akoHogatenbcteo EC B obnactu
3HepreTMKM W KIavMaTa ycTaHaBnvBaeT TpeboBaHMA K MIaHUPOBaHUIO, NpeacTalolme nonesHbIMU
WHCTPYMEHTaMN CTUMY/IMPOBaHMS U3MEHEHUIA HA HaLMOHaNIbHOM YpOBHe. BHeapeHue aTux TpeboBaHuii
B pasHoe BpeMs NpMBENO K YaCTUYHOMY COBMaJeHM0 OTpac/eBbiXx TPpe6oBaHWil B 061acT 3HEPTeTUKN 1
oTpacfieBbix TpeboBaHMII B o06nactu kaMMara, a Takke HefoCTaTOYHOMY Y4YeTy CcuHeprusma u
B3aMMOAENCTBMA  Mexay o6nacTamMu nNoAnTUKM B yulepb  3KOHOMUYECKOW  3d(PEKTUBHOCTW.
CnepoBaresibHO, pasfesibHoe M1aHuMpoBaHue, OTYETHOCTb M MOHUTOPWMHI B 061acT 3HEepreTukn u
Knumara AO/MKHbI ObITb MO Mepe BO3MOXHOCTU YNOPsAA0YEHbl U MHTETPUPOBaHbI.

1.2. CocCTOSiHUE BHYTPEHHETO 3MEKTPO3IHEPreTUYECKOr0 pblHKA W 3HEPreTUyYecKoi
WH(pacTpyKTYpbl EBponelickoro cots3a Mnocfe BHeApPeHUss [OKYMEHTOB «TPeTbero
aHepronakera»

Mocne BCTynneHus B AeWCTBME W UMMMEMeHTauun B EBponeliickom cOl3e [OKYMEHTOB «TPETbEro
3JHepronakeTa» 6bl/1a co3faHa cucTeMa peryimpoBaHns 3HEPreTUKN Ha YPOBHE COK3a, HO Ha NpakTuke B
EC peiictBoBasIM Takke 27 HaUMOH&/IbHbIX HOPMATMBHbLIX CUCTEM. 3TO He Cnocob6CTBOBaIO
dhopmupoBaHnio 3OPEKTUBHOMO, KOHKYPEHTHOrO W WHBECTULUMOHHO MPUB/EKATE/IbHOTO BHYTPEHHEro
3/1eKTPOIHEPreTUYECKOrO pPblHKA. VIHTerpMpoBaHHbI 3HEPreTUYeckuii pbIHOK Heo6xoAuM A1 CO34aHus
60/bLLIE KOHKYpeHUun, 6onee aoeKTUBHOIO UCMO/Ib30BaHNSA MOLLHOCTER N0 NPOM3BOACTBY SHEPTX NO
Bcemy EC 1 obecneyeHns fOCTynHbIX LEH Ans notpebuTeneii.

Mo oueHke EBponeiickoii Komuccun, B 2015 rogy po3HMYHbLIA PbIHOK HE (DYHKLMOHNPOBa/T AO/HKHBIM
06pa3oM. Y MHOMMX 6bITOBbIX NOTPebuTenein 6bia CANLIKOM OrpaHUYeHHbI BbIGOP NOCTaBLUMKOB SHEPTUn

% PelweHne 2002/358/EC CoseTa EC ot 25 anpens 2002 roga 06 oao6peHun oT umenn EBponelickoro CoobuiectBa KMOTCKOro
npotokona Kk PamouHoi KoHBeHuyy OOH 06 M3MeHeHWn knuMarta u 0 COBMECTHOM BbIMOIHEHUM 0653aTenbeTB Mo [poTtokony
(Official Journal of the European Union (OJ), Ne: L 130, 15.05.2002. C. 1).

2 Council conclusions on the governance system of the Energy Union. URL: Council conclusions on the governance system of the
Energy Union — Consilium (europa.eu) (gata obpatieHus: 27.11.2023).
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M C/UWIKOM CNabblii KOHTPOMb Haf CBOMMM pPacxXofamy Ha 3/1eKTPO3Hepruio. BbICOKWI MpOoLeHT
€Bponenckux [OMOX03ACTB He MOr MNo3BoNUTbL cebe onnaynBaTh CyYeTa 3a 3MeKTPosHepruw'.
YcTapeBLluas aHepreTnyeckas HPPaCTPYKTypa He NpUcrnocobsieHa K yBesIM4eHno NpomM3BoACTBa 3a CUeT
BO306HOB/IAEMbIX WCTOYHMKOB 3Heprun. CorfacHo ykasaHHbIM 3aknioyeHussM EBponeiickoii Komuccum
cyllecTBOBasla HeOoOXOAMMOCTb MNPUBMEYEHUS WHBECTUUMIA, HO HbIHELUHAS CTPYKTypa pblHKa W
HauuoHaslbHas NONUTMKA Ha TOT MOMEHT He CcOo3jaBasii AeNCTBEHHbIX CTUMY/OB U He obecneyvnBasin
[OCTaTO4HOW NpeacKasyeMocTy 419 NoTeHUMasIbHbIX MHBECTOPOB.

SHepreTnyeckne ocTpoBa (M30/MPOBaHHbIE 3HEPrOCMCTEMbI) MPOAOKA/IN CYLLECTBOBATL, NOCKOMbKY
MHOI1e 3MeKTPO3HEPreTUYECKNE PbIHKN A0/MKHLIM 06pa3oM He 6blv CBA3aHbl CO CBOUMY coceasmun. ATo
YBE/IMYMBASIO pacXofbl, C KOTOPbIMW CTa/IKMBa/IMCb MOTPEOUTENU, K CO34aBa/I0 YA3BMMOCTb C TOYKM
3pEeHUs 3HepreTu4eckoli 6e30nacHOCTM!.

Yxe B 2015 rogy cTano MOHATHO, 4YTO Heu3lbexHass npobnema nepexoga K HWU3KOYr/epOaHOiA
9KOHOMMUKE YCyryo6rsieTcsi SKOHOMUYECKUMM, COLUATbHBIMM U 3KOMIOTMYECKMMMN N3[EPXKKAMMW, CBA3AHHbIMU
C doparmeHTaumeli HauMoHasIbHbIX 3HEPTETUUYECKNX PbIHKOB.

Mo uTOraM OLEHKN COCTOSIHWUS BHYTPEHHErO 3/1EKTPO3HEPreTUYECKOro pPblHKA U 3HEepreTnyeckoi
nHpacTpykTypbl EBponeiickas Komuccus copmynmnposana Lenb pepopmbl 3HEPreTkn: NpesocTaBuTb
notpebutenam EC — pomawHum xosdaiicTBam UM npegnpusatusM — 6e30nacHyto, YCTONYUBYIO,
KOHKYPEHTOCNOCOGHYIO U AOCTYMHYI0 3Hepruto®®, [locTuxeHue 3Toi uenm notpebyet dyHaamMmeHTa/IbHO
TpaHcopmaLummn 3HepreTmyeckoli cuctemol EBponbl.

Utobbl goctnyb 3Toin uenu, EC TpeboBasiocb OTOWTW OT 3KOHOMMKWM, OCHOBAHHOW Ha MCKOMaeMoMm
TOM/IMBE, TO €CTb 3KOHOMMKM, B KOTOPOI 3SHepreTvka OCHOBaHa Ha LEHTPa/IM30BaHHOM nogxone K
nocTaBkaM M KoTopasl OMUPaeTcs Ha cTapble TEXHONOMMW W ycTapeBlwMe 6uU3Hec-mogenu. bBbina
nocTaB/ieHa 3ajaya paclumpaTb BO3MOXHOCTM NOTPebuTenein, npeaocTasniss UM MHdopmaluio, BbIGop U
co3faBas yC/10BMS A1 yNpaB/eHns CNpocoM U1 npeasioxeHrem. Lienb pedpopMbl 3ak/itoHaeTcsi B 0Tkase
OT (parMeHTUPOBAHHOW CUCTEMbI, XapaKTepu3yloLeica HecornacoBaHHON HauMoHaNbHOW NOMUTUKOW,
PbIHOYHLIMK GapbepamMyn M 3HEPreTMYECKU W30/IMPOBaHHLIMU paiioHamu. B kayecTBe 3agay pedopmbl
EBponelickoii Komuccueli 6bi1v onpefeneHsl co3gaHne MHTErPUPOBaHHON SHEePreTUYecKoin CUcTeMbl Ha
BCEM KOHTUHEHTE, rAe 3Heprus CBO60AHO NnepeTekaeT yepes rocyAapCcTBEHHbIE rpaHuLbl, OCHOBaHHOM Ha
KOHKYpPEHLMN 1 ONTMMa/IbHOM MCMOMb30BaHUM PECYPCOB, a Takke, rae 370 HeobxoauMmo, co3gaHuve
YCTOMYMBOW, HMW3KOYINEepoaHOi W  6naronpuaTHOW AN KNuMaTa 3KOHOMWKM, pPacCYMTaHHOW Ha
ONVTENbHBIA  CPOK, CO3faHWe CW/bHbIX, WHHOBALMOHHBIX W  KOHKYPEHTOCMOCOOHLIX CyOGbLEKTOB
SHEPreTNYecKoro pbiHkal®,

WccnepoBaHusi nokasbiBatoT, 4YTO MNaHMPOBaHWE, (OMHAHCMPOBAHME W YyrpaB/ieHUEe MpoeKTamMm
3HEepreTMyeckor NHPaCTPYKTYpbl OCYLLECTBNASETCA NPEUMYLLECTBEHHO MO HALMOHa/IbHOMY MPUHLMNYY.
Y Kaxgoro rocypapcTBa-usieHa €ecTb HauvoHaslbHbI perynatop B cdepe 3HepreTuku. Kaxaplii
perynupyroLwmin opraH cTpemntcs 3aboTuTbCA 06 WMHTepecax CBOEro rocyfapcTBa, HalMOHa/bHble
WHTepeckl Npeobnaator.

Takum o6pasom, 06nacTu, Tpebyloline MNpaBOBOro peryMpoBaHusi, BbIWAW Janeko 3a npeaensl
BOMNPOCOB TOPrOB/M 3/MEKTPO3HEPIrMen, (QOPMUPOBaHUS U  (OYHKLUMOHWPOBAHUS BHYTPEHHErO pblHKA
9N1eKTpoaHeprun EC, BO3HMKIA MOTPEOHOCTb B HOBOM KOMMJ/IEKCHOM MeXaHW3Me M/1aHnpoBaHus |
perynnpoBaHns NpPoLeccoB peddOpMUPOBaHNS S3HEPTETUYECKO OTpacu.

B kauyectBe meToAa pedhOpMMPOBaHUS MO YyKasaHHbIM 06/1aCcTAM NPaBOBOIO  pPerynMpoBaHus
EBponeiickoii Komuccuein 6bina npegioxeHa crparerns SHepreTmyeckoro cotsa. Ctparerus BKAYaeT
NATb TECHO B3aUMOCBSI3aHHbIX Hamnpas/eHW, MNpPM3BaHHbIX 06ecneYnTb GOsbLUYH 3SHEPTETUYECKYHD

13 Communication From the Commission To The European Parliament, The Council, The European Economic And Social
Committee, The Committee Of The Regions And The European Investment Bank. A Framework Strategy for a Resilient Energy
Union with a Forward-Looking Climate Change Policy / COM/2015/080 final. URL:
https://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX:52015DC0080 (gara obpatieHus: 27.11.2023).

14 Communication From The Commission To The European Parliament, The Council, The European Economic And Social
Committee, The Committee Of The Regions And The European Investment Bank. A Framework Strategy for a Resilient Energy
Union with a Forward-Looking Climate Change Policy / COM/2015/080 final. URL:
https://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX:52015DC0080 (garta obpaiieHus: 27.11.2023).

5 Tam xe.

® Mopgpo6Hee cm.: Weishaar S., Kim E., Tiche F. Climate and Energy Law and Policy in the EU and East Asia. Elgar Studies in
Climate Law. 2023; Jones C., Kettlewell W.-J. EU Energy Law Volume I: The Internal Energy Market. 5th edition. EU Energy
Law series. Claeys and Casteels. 2020.

¥ van der Horst J.A.G. Does the «Energy Union» help to solve European energy infrastructure problems? URL:
https://essay.utwente.nl/68073/1/van_der_Horst_ MA_MB.pdf (aaTta o6pauieHuns: 27.11.2023).
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6e30nacHOCTb, YCTOWYMBOCTb U KOHKYPEHTOCMOCOGHOCTLS®., K HMM OTHOCSTCA: 3HepreTnyeckas
6e30nacHOCTb, CONNAAPHOCTbL 1 AOBEPUE; NOTHOCTbI0 UHTErPUPOBAHHbI €BPONECKNI 3HEPreTUYecKuii
PbIHOK; 3HEpProaddPeKTUBHOCTb, CMNOCOOCTBYIOLAsA KOPPEKTUPOBKE CNPOCa; HU3KOYr1iepogHas 3KOHOMMUKA;
nuccnefoBaHns, WHHOBAUMUM U KOHKypeHTOCcnoco6HocTb. [pegnonaranocb, 4TO  AO/TOCPOYHOE
naaHMpoBaHve rocyaapcTBaMu-4sieHamn, B PaBHOW CTENeHW OxBaTbiBalollee BCE MATb HanpaBieHWUi
cTparerny, MoBbICUT CTabWIbHOCTL W MNPEACKa3yeMoCTb MHBECTMUMOHHOIO Knaumara. Cucrtema
ynpaBieHus O6ydeT yuuTbiBaTb pas/IMyHbI Xapaktep W MacwTtabbl obssarenbHbix gnd EC wnm
OPVMEHTUPOBOYHBIX LE/EBLIX MoKasatenein B 06/1actu knumara u aHepretukn Ha 2030 rog, a Takke
KOHKPETHBbIX LEeMeBbIX MokKasarenein u 6osee 06WMX NOAUTUYECKUX 3afay, OTHOCALUMXCA K NATU
HanpasneHuam. PecopmmpoBaHne  6GygeT  conpoBOXAaTbCA  MEPEcMOTPOM U pa3paboTKold
3aKoHO4ATeNbCTBa,  CBSAZAHHOTO C  COKpalleHWem  BbIGPOCOB,  3HEpProadeKTUBHOCTHIO U
BO30OHOB/IAEMbIMA ~ UCTOYHMKAMM  SHEPrUKW, MNPU3BAHHOTO  06ecneunTb  OOCTUXKEHUE  uenei,
cornacoBaHHbIX Ha nepuog o 2030 roga.

CyLWHOCTb KOHUENUUN DHEPreTMyeckoro corwsa cdiopmysMpoBaHHas B cTpaTternu, paspaboTaHHOl
EBponeiickoli Komuccueid,® cBoamTca K MOHUMAaHWIO TOro, YTO SHEPreTuyeckune npo6sembl He MoryT 6biTb
peLleHbl B paMkax HauuoOHasIbHbIX FpaHuL, WM M30/MpOBaHHO Apyr oT gpyra. EC cosgaeT BHellHee
N3MEPEHNE  3IHEPTreTUYECKOW MOAUTMKM C  TMOMOLUbK  CTpaTerMm DHEpPreTuyeckoro cowsa u
COOTBETCTBYIOLLETO MNMaHa ee peaam3auun. B OCHOBY 3Hepretnyeckoro cowsa nernM Tpu Tak
Ha3blBaeMbIx aHepronaketa. Mpu aToM cTpaTerns SHepreTMyeckoro cok3a npegnosnaraet, yTo Bce 27
€BPOMEeNCKUX 3IHEepPreTMYecKMx PbIHKOB OO/MKHbI OblTb O0ObeAVMHEHbl B OAMH COH3, YTOObI aKTUBHee
B3aVMOAEeiCcTBOBAaTb APYr C APYrom, N03BOSAA MPU STOM rocyaapcTBaM-4sieHaM COXPaHsATb COOCTBEHHYIO
3SHEPreTUYECKyo NosINTKKY.

CTtpaternss 3HepreTMyeckoro cot3a — 3T0 NpoekT EBponelicko Komuccum no koopavHaumu
TpaHcdopMaL M eBPONencKoro aHepPreTUYecKoro pbiHka U CUCTEMbI 3HEPTETUYECKON MHAPACTPYKTYPbI.

OCO6eHHOCTLI0  cTpaTerMm DHEepreTMyecKkoro coks3a  SABASETCS  MHTErpupoBaHHbIA  mpouecc
yMpaB/eHNss U MOHUTOPUHra, NO3BOMAOWMIA y6eauTbCcs, YTO CBSI3aHHbIE C 3SHEPreTUKON AEencTBMSA Ha
€BPONEiCKOM, PEernoHasibHOM, HauMOHA/IbHOM M MECTHOM YPOBHSIX CMOCOOGCTBYHOT LOCTVKEHUIO Lenel
DHepreTuyeckoro cotosa. Mpouecc ynpae/eHust AO/HKEH CIYXUTb LUenam?® o6beauHeHus AeicTBuii B
06/1aCTV 9HEpPreTuKM U KIMMarta, paBHO Kak M UensM AeicTBUA B ApPYrMx COOTBETCTBYHLLMX 061acTAX
NONUTUKW, YTO AO/HKHO MPMBECTM K GO/bLUEli M [AOATOCPOYHON COrMacoBaHHOCTW MOUTUKU, Pa3BUTb
BHYTPEHHWI SHEPreTMYecKUii pbIHOK U YNPOCTUTL peann3aunio pamoyHON NporpamMmMbl N0 IHEPreTUKe U
knumaTty Ha nepuog o 2030 roga, B 4acTHOCTV OGecneunTb peann3auuio COrlacoBaHHbIX Lenei Ha
nepuos fo 2030 roga B o6nactv BO30OHOBASEMbIX WCTOYHMKOB 3HEPrMun, 3HeproappekTMBHOCTH,
C/CTEMbI TOProBnn 6e3 BbIGPOCOB 1 B3aMMOCBS3El, YyNPOCTUTb TEKyLLMe TpeboBaHWs K NaHUPOBaHUIO U
OTYETHOCTW, m3berasd HEHY)XHOW aAMWHUCTPATMBHON Harpy3ks, o6ecneuntb BOB/EYEHME B
SHEepreTUYecknii gmanor ¢ 3aMHTepecoBaHHbIMKM CTOPOHaMK A1 UHOPMUPOBAHUSA Mpu paspaboTke
NOSIMTUKN N MOALEPKKN aKTUBHOTO YHacTus B YNpaB/ieHNM SHEPreTUYECKMM NEPEXOAO0M.

2. Pechopma BHYTPEHHETO 3M1EKTPO3HEPreTMYeckoro pbiHka EBponeiickoro corosa

2.1. BHeceHMe W3MEHEeHWIi B  CUCTeMy  pPery/MpoBaHUsi  BHYTPEHHErO
3M1EKTPO3HEPreTMYecKoro pbiHka EBponeiickoro cotosa

[OKyMEHTbI «4EeTBEPTOrO 3HEpronakera» W3/IOKWIN B HOBOW pegakumm [OKYMEHTbl «TPETbEro
3Hepronaketa» B cchepe anekTpoaHepretTukn. B uyacTHocTu, AupektnBa (EC) 2019/944 oT 5 uioHA
2019 roga 06 06WMX NpaBuWnax BHYTPEHHErO pblHKA 3NEKTPO3HEPTUM W BHECEHUW W3MEHEHWl B
Oupektney 2012/27/EC (ganee — [upektuBa 2019/944) otmenuna c 1 AxuBaps 2021 roga Ageiictaue
[Jupektnebl 2009 roga. HecmMoTps Ha 3TO «4ETBEPTbI/i SHEPTONAKET» COXPAHSET 3a/T0KEHHYIO B «TPETLEM
3HepronaxkeTe» KOHUENUMIo 1 cuctemy hOpMUpPOBaHNA MPaBOBOIO U MHCTUTYLMOHA/ILHOTO 3/1EMEHTOB
BHYTPEHHEI0 3/1EKTPO3HEPTETUYECKOIO PbIHKA, pa3BMBas U LOMNOMHASA UX NOCPEeLCTBOM BBELEHUA HOBbIX

18 Communication from the Commission to the European Parliament, the Council, the European Economic and Social Committee,
the Committee of the Regions and the European Investment Bank «A Framework Strategy for a Resilient Energy Union with a
Forward-Looking Climate Change Policy», COM(2015) 80 final, 25 February 2015. URL:
http://eur-lex.europa.eu/resource.html?uri=cellar:1bd46c90-bdd4-11e4-bbel-01aa75ed71al.0001.03/DOC_1&format=PDF
(maTa obpaleHus: 20.11.2023).

¥ Tam xe.

2 Tam xe.
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METOAOB perympoBaHus A0 opMuMpoBaHnss OOHOBMIEHHOW MoAenn pbiHka. HoBble akTbl BBesu
METOAO/MOTMI0  NPUHATUS  peryimpyrowmx  pelleHunid, nepepacnpegernieHne ypoBHeln u  cdep
perynvpoBaHns Mexgy ypoBHem EC 1 HaumoHasibHbIM YPOBHEM W NPeayCcMOTPEeNn MexaHW3Mbl
agantauum UHCTUTYLMOHa/IbHOW CTPYKTYPbl BHYTPEHHErO pblHKa 3/1eKTpo3Heprnn EC K n3meHuBLUMMCS
peasiaM  CUCTEMbl  3MIEKTPOCHAGXKEHUS, pacwmpvB  (YHKUMA U NOIHOMOYMS  AreHTcTBa no
COTPYyAHUYECTBY perynatopos aHepreTukn (ACER — Agency on cooperation of energy regulators) (nanee
— AreHTcTBO), ENTSO-E 1 co3gaB HOBbIX Cy6bLEKTOB pbiHKa. B 3TOl CBA3M, yunTbiBas npekpaiieHve
[IeCTBUSI [OKYMEHTOB «TPETbEero 3JHepronakera» C MOMEHTa BCTYN/JIEHUss B CWUIY [IOKYMEHTOB
«4EeTBEPTOr0 3HepronakeTa», MOMIOKEHUS YKa3aHHbIX [AOKYMEHTOB cCriefyeT paccmarpuBaTb BO
B3aMMOCBA3M Kak 3Tarnbl e4uHOro npotecca.

B pamkax pas3paboTky [OKYMEHTOB «4YETBEPTOr0 3HepronakeTa» akTMBHO 06CyxAaaiach
HeobXxoAMMOCTb  (DOPMMPOBAHUS  OTPAC/EBOTO  PEry/MpyloLLero opraHa, a TaKkke TexHudeckue
TpeboBaHMA K CETEBOW WHMPACTPYKType W CUCTEMHON HAAEXHOCTM B YC/AOBUSX pasBUTUS
BO30GHOB/SIEMOI 3HEPreTUKM, pacrnpefeneHHol reHepaumn n «yMHbIX ceTeil» (aHrn.. smart grids)®.
O6bcyxaasnica Takke craTyc Ccy6bekToB, OCYLECTBASKWMX MPON3BOACTBO 3/IEKTPOIHEPIrUN  ANs
COBCTBEHHbIX HYX[, Ha3blBAEMbIX «prosumers», (aHen.. producer plus consumer)®. Kpome Toro,
HepeLleHHOl ocTaBanack npobnema pacnpocTpaHeHUs MOIHOMOYMA AreHTCTBa Ha rocyAapcTBsa,
3aknoumBLLne ¢ EC CornaweHne 06 SHepretudeckom coobuiectse KOro-BoctouHoi EBponbl, MOCKONbKY
3TV rocyaapcTBa He ABMATCS YneHamu EC 1 B popMUpoBaHMy AreHTCTBa He y4acTByHT.

YKa3zaHHbIM NakeToM PerynmpyoLwmx JOKYMEHTOB NpoBefeHa pedhopma perynnpyowero Hagasopa Ha
06LLEeeBPONEiCkOM YpOBHE B LENsAx ajantaumn LeATeNbHOCTU HOBbIX CYObEKTOB K HOBbIM peasvsm
BHYTPEHHEr0 3/1EKTPO3HEepreTnyeckoro poiHka EC.

B uenax obecneveHuss 6onee 6GbICTPOrO U 3PPEKTUBHOIO NPUHATUS PELUEHUIA NO TPaHCrpaHUYHbIM
BOMPOCaM [OKYMEHTaMW «YETBEPTOr0 3HEpronakeTa» npeaycMoTPeHOo YyCUieH e NosIHOMounii AreHTcTBa
B OTHOLUEHMM TeX TpaHCrpaHuWyHbIX NPo6/sieM, KOTOpbie TPEOYOT CKOOPAMHUPOBAHHOIO PErMOHa/IbHOIO
peleHns?,

B coOTBETCTBUM C OKYMEHTaMW «4ETBEPTOr0 3HepronakeTa» AreHTCTBY CTa/lM NOAOTUETHbI Kak paHee
fJeictBoBaBlUMe cybbekTbl: ENTSO-E, onepatopbl cucTeMbl nepefaun 3MeKTposHeprum (aHrn.:
transmission system operators), CepTMULMPOBaHHbI ONepaTop 3NEKTPO3HEPreTUYeckoro pbiHka NEMO
(aHrn.: Nominated Electricity Market Operator)?®, Tak U HOBble Cy6beKkTbl: EBponeiickas opraHuzaums
onepaTopoB pacnpeaennTesibHbIXx cucteM (aHrn.: EU DSO entity)®®, pernoHasibHble KOOPAUHALMOHHbIE
LieHTpbI (aHrn.: regional coordination centres)?.

Co3gaHnio perMoHasibHbIX KOOPAMHAUMOHHBLIX LIEHTPOB COMYTCTBYET BBEAEHME HaAHaLMOHasIbHOro
MOHWUTOPWHIA, KOTOPbI OyAEeT BbINOMHATbL AreHTCTBO, MOCKO/IbKY [AEATENIbHOCTb  PEervoHasibHbIX
KOOPAMHALMOHHbIX LEHTPOB BYAET OXBaTblBaTb HECKO/IbKO FOCYAapCTB-4/1EHOB.

®yHKUMM AreHTCTBa BK/IOYAOT B Ce6S OKkasaHue COAEeWCTBMA FOCYAAPCTBEHHbIM PErysimpyoLwmmM
opraHam B peasin3aummn Ha yposHe EC ny6anyHO-NpaBoBbIX NOAHOMOUNIA, BbIMOMHAEMbIX B FOPUCANKLMSAX
rocygapcTB-Y/IeHOB, a Takke, Npyv HeoBGXOAUMOCTM, KOOPAUHAUMIO WX AEWCTBMIA, NOCPeHWYecTBO W
yperyimpoBaHve pasHorniacuii Mexay HuMu*® B cooTBETCTBMM CO cTaTtbeil 6(10) Pernamenta 942.
AreHTCTBO Takxe BHOCWUT CBOM BK/1a[, B CO3JaHne NPakTUKK peryimpoBaHns U Haa3opa, cnocobCcTBys TeM
caMbIM nocsegoBaTenibHoMy, 3MEKTVBHOMY 1 AeNCTBEHHOMY NPUMEHEHNIO 3akoHodaTenscTea EC ans
JIOCTWKeHUA Leneit EC B o6nacTtu knuMarta u aHepreTukn®. Mpu BbINONHEHUN CBOMX 3a4a4y AreHTCTBO

2L Electricity Network Regulation in the EU, The Challenges Ahead for Transmission and Distribution |/ ed. by Meeus L.,
Glachant J.-M. Edward Elgar Publishing : Cheltenham, UK; Northampton, MA, USA. 2018. P. 74. Cm. Takxe: International
energy law in perspective. Routledge Handbook of Energy Law / ed. by T. Hunter, I. Herrera, P. Crossley, G. Alvarez. Ernst
Nordtveit. 2020; Talus K. Research Handbook on International Energy Law. 2014.

2 Meeus L., Glachant J.-M. (eds.) Op. cit. P. 74.

#  Ppadgett S. Multilateral institutions, accession conditionality and rule transfer in the European Union: The Energy Community in
South East Europe [/ Journal of Public Policy. 2012. Vol. 32. Ne 3. P. 261-282.

2 Regulation 943 (preamble, para 40).

% Commission Regulation (EU) 2015/1222 of 24 July 2015 establishing a guideline on capacity allocation and congestion
management // Official Journal of the European Union (OJ), Ne: L 197/24, 25/07/2015. P. 24-72.

% Regulation (EU) 2019/943 of the European Parliament and of the Council of 5 June 2019 on the internal market for electricity //
Official Journal of the European Union (OJ), Ne: L 158/54, 14/06/2019. P. 54-124. Article 52 (nanee — Regulation 943).

27 Regulation 943. Article 35.

% Regulation (EU) 2019/942 of the European Parliament and of the Council of 5 June 2019 establishing a European Union
Agency for the Cooperation of Energy Regulators // Official Journal of the European Union (OJ), Ne: L 158/22, 14/06/2019.
P. 22-53. Article 6, para 10. (Janee — Regulation 942).

2 Regulation 942. Article 1.
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[O/MKHO OeiicTBOBaTb HE3aBMCMMO, OOLEKTMBHO M B WHTepecax EC. AreHTCTBO YMNO/THOMOYEHO
NPUHMMAaTb CaMOCTOATE/bHbIE PeLleHs, HE3aBUCKHMO OT YacCTHbIX U KOPTIOPaTUBHbLIX NHTEPECOB™.

B pamkax pedhopMbl «4ETBEPTOrO aHEpronakeTa» paclunpeHbl NoSIHOMOYMSA AreHTCTBa B TOM YuC/ie B
yacTv TMNOB U (POpM NPUHMMAEEMbIX UHAMBUAYASIbHBIX PELLUEHWI N aKTOB PEKOMEHAATE/TbHOIO 3HAYEHMS.
ATEHTCTBO HaefleHO MOMHOMOYMAMU  K34aBaTb 3aKk/loYeHWss W pekoMeHfaumun, afpecoBaHHble
oneparopam cuctem nepegaun, ENTSO-E, ENTSO-G, EBponeiickoii opraHusauuMm OnepaTopos
pacnpegenutensHbix cuctem (EU DSO entity), perMoHasibHbIM KOOPAMHALMOHHBIM LEeHTpam U
cepTunupoBaHHbIM OnepaTopam 3/1eKTpoaHepreTndyeckoro poiHka NEMO, a Takke 3akiloueHus u
pekoMeHAaumu, afpecoBaHHble  [OCYAAPCTBEHHbIM  PEryvpylowmM  OpraHam, 3ak/IlyeHus K
pekomeHgauuu, agpecoBaHHble  EBponeiickomy [MapnameHTty, CoBery wunu Komuccun, w
WHAMBMAYaSIbHbIE pELUEHUsl, B 4YaCTHOCTM O MpefoCcTaB/leHUM WHdopmaumu; 06 yTBepXAeHUN
METOAO/OTNIA, YCMOBUIA M MONOXEHWA; 06 0630pax TOProBbIX 30H; O TEXHWYECKMX BOMpocax; 06
apbuTpaxke Mexay rocyfapCTBEHHbIMU PeryvpyowmumMy opraHamu; CBsi3aHHble C PerMoHasibHbIMU
KOOPAMHALMOHHBIMU LeHTpamu; 06 yTBepXAeHUM WU BHECEHWU U3MEHEHWIn B METOLO0/I0TUN, pacyeTbl U
TexHuyeckme cneundmkaumm; 06 WMHAPACTPYKType; O BOMPOCAax, CBA3AHHbIX C LENOCTHOCTbIO Wt
NPO3payHOCTbI0 ONTOBOIO PbIHKA, NpefAcTaBuTb EBponelickoii Kommuccum Heobs3aTesibHble pamouyHble
pyKoBoAsiLLme NpuHUmnbIE,

Takum 06pa3om, OCHOBHasA posib AreHTCTBa kak KoopavHupyowero opraHa EC coxpaHeHa. Npu aTom
AreHTCTBY npefocTaBfieHbl LOMNOMHUTENbHbIE MOMHOMOYUS B Tex 06s1acTax, rae parmeHTpoBaHHOe
NPUHATVE peLLeHnin rocyaapCTBEHHbIX PerynnpyroLwmx opraHos (ganee — MPO) no Bonpocam, NMerLwmum
TPaHCrPaHNYHY0 akTyaslbHOCTb, MOXET MPUBECTM K MpobaiemMamM Uam HeCOOTBETCTBUSIM /151 BHYTPEHHErO
9/1eKTpO3HepreTmyeckoro pbiHka EC. PO, npuHMMalowue pelleHnss B paMkax AreHTcTBa MO 3TUM
BOMpocam OOJbLIMHCTBOM [0/10COB, OYAYT MO-MPEXHEMY MOSIHOCTbIO BOBJ/IEYEHbI B AaHHbLIN NpoLecc.
Bonee Toro, nepeyeHb OyHKUMIA AreHTCTBa He SABMISAETCA MCYEPNbIBAIOWMM N MOXET ObITb paclUnpeH B
cnyyasnx, onpefeneHHbix EBponeiickoli Komuccneit B ceTeBbIX KOAEKCaxX M PYKOBOAALLMX MpUHLMNAX, a
Takke B Cy4yasx, 3arparvsaroliux BOMPOCHl, CBsA3aHHble C LUenbio, [A71A KOTOpoW €034aBasioch
AreHTCTBO®,

OCHOBHOIi aKUeHT [JOKYMEHTOB «4eTBEpPTOro 3aHepronakeTa» cAefaH Ha BBeAEeHWM HOBbIX METOA0B
perynnpoBaHuns, Croco6CTBYOWNX hOPMUPOBaHMIO OGHOB/IEHHOW MOZENV pbiHKa, TakMx Kak BBeAeHue
METOZO/MIOMMIA  NMPUHATAA  PErynupylowmx  peweHunii®®,  nepepacnpegeneHve ypoBHei U cdpep
perynupoBaHua mMexay EBponeiickMM cO30M M HauMOHaslbHbIM YPOBHEM, a Takke Ha aganTtauun
WHCTUTYLIMOHa/TbHOW CTPYKTYpbl BHYTPEHHErNO PbIHKA 3M1eKTpoaHeprun EC K HOBbIM peasiusiM CUCTEMbI
31EKTPOCHAOXEHMS, B 4YaCTHOCTU pacluMpeHuto (yHKUMIA 1M nonHoMounii AreHtctBa, ENTSO-E,
CO3[aHMI0 HOBbIX CYObLEKTOB pblHKa: EBponelickoii opraHusaumy OnepatoposB pacrnpefenuTesibHbIX
cuctem® (aHrn.: EU DSO entity), pervoHasibHbIX KOOPAMHALMOHHBLIX LEeHTPOoB). V3MeHeHus B
WHCTUTYLMOHa/IbHOW  CTPYKTYpe  YuMTbIBAKOT MNOTPEO6HOCTb B [AOMNOMHUTENIBHOM  PEervioHa/IbHOM
COTPYOHMYECTBE M CYLLECTBYHOLMX U OXMAAeMblX npobenax B peryimpoBaHnM Ha 3HepreTmyeckom
pblHKe, 06ecneunBas TeM cambiM TMOKOCTb NyTEM COYETaHMSA NOAXOA0B «CHU3Y BBEPX» N KCBEPXY BHU3».

OTgenbHbiM — OOCTMXKEHMEM  «YETBEPTOr0  3HEepronakeTa» SABMASETCA BBEAEHWE  MOMOXEHWUNA,
PErynupyowmnx nepecMoTp U ONpeAenieHne HOBbLIX rpaHuL, TOProBbIX 30H (aHrn.: bidding zones)*® —
K/OYEBOrO  3/IEMEHTA  COBPEMEHHON MOAENU  BHYTPEHHEro  3/1eKTPO3HEPreTUYecKoro  pbiHKa

%0 Ibid.

81 Regulation 942. Article 2.

%2 Regulation 942. Article 13.

33 Regulation 943. Article 23.

3 Regulation 943. Articles 52, 53, 54, 55.

3% Regulation 943. Article 34.

% Regulation 943. Article 14. ToproBasi 30Ha 03HaYaeT camyto GO/IbLLYI0 Teorpadpuueckyto 30Hy, B Npefesiax KOTOPO y4acTHUKM
pblHK& MOTyT 06MeHMBaTLCA 3Hepruei 6e3 NPMMeHeHUs MexaHn3MoB pacnpefeneHns NPonyckHON cnocobHocTy ceTeid. (Cwm.
Takxe: First Edition of The Bidding Zone Review. 2018. P. 27. URL:
https://consultations.entsoe.eu/markets/first-edition-bidding-zone-review/ gata o6pawexus: 10.03.2023). Cwm. Takke:
Memorandum of Understanding between the Agency for the Cooperation of Energy Regulators and Nord Pool Spot AS
concerning cooperation on market monitoring under Regulation (EU) Ne 1227/2011 of the European Parliament and of the
Councll on wholesale energy market integrity and transparency (REMIT). URL:
https://nordpoolgroup.com/globalassets/download-center/rules-and-regulations/mou_acer-nord-pool-spot_24032014.pdf (gata
ob6palleHus: 04.03.2018); All NEMO proposal for the MCO Plan 13th April 2017. URL:
https://nordpoolgroup.com/globalassets/download-center/pcr/mco_plan.pdf (aata o6paliexuns: 10.03.2023).
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EBponeiickoro cot3a, Onpeensiollero pasgeneHve o6nactv perynupoBaHus®. Kpocc-3oHasibHast
TOProB/IA U TOProBble M/IOWALKM OpraHW30BaHbl MexAy TakMMU TOProBbIMW 30HaMU U OCHOBaHbl Ha
paccyMTaHHON TeppPUTOpPUasIbHLIMU CETEBLIMW OpraHn3aLMaMn NPOMyCKHOW cnocobHOCTYM ceTeil. B To xe
BpeMS TOProB/is BHYTPU TOProBOW 30HbI HE NpeaycMaTpuBaeT Kakmx-iMb0 orpaHnyeHWii.

PacTywasn B3aMmocBs3b PbIHKOB 351ekTpoaHeprun EC TpebyeT 60see TeCcHOW koopauHauum Mexay
HauuoHabHbIMU cybbekTamn. [ocyaapCTBEHHbIE Mepbl MOAAEPXKKA B CEKTOpe 3/1eKTPO3HEPreTukm
OKa3blBalOT HEMNoOCpPeACTBEHHOE B/IMSIHUE Ha COCefHuWe rocyfapcTBa BBUAY 3HEPreTuyeckoli
B3aVIM03aBNCMMOCTU 1 (DYHKLMOHUPOBaHNA 06beAMHEHHbIX aHeproceTeli. Bce TpyaHee peluatb BOMpocC
obecneyeHnss CcTabuNbHOCTU W 3AEKTUBHON pPaboTbl 3SHEProCUCTEMbI C OMNSAKOA cyrybo Ha
HaUuMOHasIbHbI ~ YpOBEHb, Tak Kak pacTywas TpaHcrpaHuyHas TOprosfs, pacnpocTpaHeHue
[eLeHTpa/In30BaHHON reHepauum U pacliMpeHne yyactus notpebuTeneli ysenMuvMsaroT noTeHuman
no6ou4HbIX 3dpchekToB. HM 0aHO rocygapcTBo EBpoNeiickoro cor3a He MOXeT 3odDEKTMBHO AeNCTBOBATb
B OOMHOYKY, M NOCNEeACTBMSA O4HOCTOPOHHMX AEACTBWI CO BpemeHem cTanu 6onee 3amMeTHbIMU. DTOT
O6WMA NPUHUMN NPUMEHSETCA KO BCEMY CMEKTpy Mep, BBEAEHHbIX [OKYMEHTamMy «4eTBepToro
JHepronakeTa», KacatTCs /i1 OHW TOProBAW 3MEeKTPO3Hepruen, yHKLMOHNPOBAHNSA 3HEProCUCTEMbI U
3phEKTUBHOIO yUacTus notpebuTeneine,

N3meHeHus, BBOAMMbIE [AOKYMEHTaMW «4YEeTBEPTOr0 3SHEepronakera», HanpaBieHbl Ha co3fjaHve
60/bLUEr0 COMPSXEHNS BHYTPEHHUX PbIHKOB 3M1EKTPO3HEPIrUM rocysapcts — uieHoB EC B uensax
CO3JaHna YCNoBUA A71A Pa3sBUTMSA KOHKYPEHLWMW, Pas3BUTUA U MPUMEHEHUSA NepenoBbiX TEXHOMOTUA B
chepe  SM1EKTPO3HepreTukn 1 undpoBM3aummn, MO3BOMAT  CTaBUTb LN U N1aHMpoBaTb
AvBepcninKaLmio UCTOYHNKOB 3NEKTPO3HEPTUN.

2.2. ®DopmMpoBaHMe CUCTEMbI ynpaBneHns SHepreTuyeckum cor3om

B uenax obecneveHus peanusaumm cTpatermm SHEPreTMyeckoro cow3a CKOOPAMHWPOBAHHBIM U
nocnegosaTenbHbIM 06pa3oM No BCEM ee NATY HanpaB/ieHnsaM, a Takke fJocTvxeHns EC ceoux ueneii, B
YyacTHOCTW uenein PamoyHO NOAMTUKM B 06/1aCTM KNumarta v 3HepreTukn Ha nepuog o 2030 roga m
Mapwxckoro cornalleHns 06 nsMeHeHun KnnumaTta, 6bin NpuHAT PernameHT EBponeiickoro MapnameHTa
Coseta Eponeiickoro Cotoza 2018/1999 ot 11 aekabps 2018 roga 06 ynpasnieHWM DHEepreTuyeckum
COH30M 1 AeicTBMAMM B 06/1acTh kKnnmara, 06 nameHeHun PernamenToB (EC) 663/2009 n (EC) 715/2009
EBponelickoro MapnameHta u Coseta EC, Oupektns 94/22/EC, 98/70/EC, 2009/31/EC, 2009/73/EC,
2010/31/EC, 2012/27/EC un 2013/30/EC EB.poneliickoro MNapnameHta u Coseta EC, [upekTtus
2009/119/EC n (EC) 2015/652 CoBeta EC n 06 otmeHe Pernamenta (EC) 525/2013 EBponeickoro
MapnamenTa 1 CoseTta EC (ganee — PernameHT)®.

PernameHT ycTaHaBnMBaeT MeXaHu3Mbl YNpaBneHus AN UMINJIEMeHTaumMm crTpatermii u mep,
Hanpas/IeHHbIX Ha AOCTWXEHWe Leneli 1 LeneBbix nokasarenelii SHepretMyeckoro corsa v UCMOoHeHe
[0NrocpoyHbIX 06sa3aTensctB EC No CHWXEHWIO BbIGPOCOB MNapHWKOBbLIX FA30B B COOTBETCTBUM C
Mapwxckim cornawieHvem, B 4YacTHOCTM uUenn EC B 06nactM KAMMaTUyeckoW HenTpasibHOCTH,
yCTaHOB/IEHHOW B cTaTtke 2(1) PernamenTa (EC) 2021/1119 EBponeiickoro MapnameHTta u Coseta EC*, a
TaKKe B OTHOLUEHWM MepBoro gecatunieTHero nepuoga ¢ 2021 no 2030 rog, B 4aCTHOCTU LENEBbLIX
nokasartenein EC B o6nactu aHepretkm u knnmata o 2030 roga. MonoxeHus PernameHTa Hanpas/ieHbl
Ha cogelicTBme 60/bLUE PEryIATUBHON ONpeaeneHHoCTH, co3gaHne onpeaeneHHocT 4151 UHBECTOPOB U
MOMOLLM B UCNO/Ib30BAHWUWN B NOJTHOW Mepe BO3MOXHOCTEN 3KOHOMUYECKOro pa3BuTus, CTUMYpoBaHue
coTpygHuyecTBa Mexzy rocygapcteamum — uneHamum EC, B TOM uucne, npu HeobxoAMMOCTW, Ha
pervoHasibHOM YPOBHe, /151 AOCTWKEHWS LieNieil 1 LeneBbIX nokasaTteneii DHepreTmyeckoro cowsa.

87 Commission Regulation (EU) 2015/1222 of 24 July 2015 establishing a Guideline on Capacity Allocation and Congestion
Management // Official Journal of the European Union, L 197, 25 July 2015. §32-33.

% O noteHuuane pasBUTUS 06X pbliHKOB EC cM. Takke: SHTUH M. BesasibmepHamusHbili xapakmep pasgumusi EC /I
CospeMeHHas Espona. 2020. Ne 4. C. 25-36.

39 Regulation (EU) 2018/1999 of the European Parliament and of the Council of 11 December 2018 on the Governance of the
Energy Union and Climate Action, amending Regulations (EC) Ne 663/2009 and (EC) Ne 715/2009 of the European Parliament
and of the Council, Directives 94/22/EC, 98/70/EC, 2009/31/EC, 2009/73/EC, 2010/31/EU, 2012/27/EU and 2013/30/EU of the
European Parliament and of the Council, Council Directives 2009/119/EC and (EU) 2015/652 and repealing Regulation (EU)
Ne 525/2013 of the European Parliament and of the Council (OJ L 328, 21.12.2018. P. 1-77).

40 PernameHT EBponeiickoro MapnameHta n Coeeta EBponeiickoro Coto3a 2021/1119 ot 30 uioHsa 2021 roga 06 ycTaHOBeHUM
NPaBOBbIX PaMOK A1 [OCTVXEHNS KIMMATUYECKO/ HEMTPasIbHOCTU U O BHECEHUW U3MEHEHWI B PernameHTsl (EC) 401/2009 n
(EC) 2018/1999 («3aKoH 0 eBpOMeCcKOM KIMmaTe»).
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MexaHn3M  ynpaB/ieHUss  OCHOBbLIBAETCA  Ha  HaLMOHa/IbHbIX  AOJ/ITOCPOYHBIX  CTpaTerusx,
WHTErpUpPOBaHHbIX HAaUMOHANbHbLIX M/laHaXx B 06NacT¥ 3JHepreTMkM W KauMarta, OXBaTblBaloLmx
pecatnneTHuin nepuog ¢ 2021 no 2030 rod, Ha COOTBETCTBYHLMX KOMMIEKCHbIX OTYETaX rocygapcts —
uyneHoB EC o nporpecce B 061acT 3HEPreTUKM 1 KaMmara U KOMMIEKCHbIX MeXaHU3Max MOHUTOPUHra
EBponeiickoin Komuccueii. MexaHu3M ynpaBneHusi rapaHTUpyeT 30EKTMBHbIE BO3MOXHOCTU Ans
yyacTusi 06LLEeCTBEHHOCTM B NMOATOTOBKE YKa3aHHbIX HaLMOHa/IbHbIX MJaHOB M LOITOCPOYHBIX CTpaTeruii.
OH BK/tOHAET B CEOS CTPYKTYPMPOBAHHbIA, NPO3PadHbIi, LUKANYHBLIA NPOLECC B3aUMOAENCTBUS MeXOY
EBponeiickoii Komwuccuein un rocygapctBamm — uneHamm EC B uensax 3aBeplieHus paspaboTtku
KOMM/IEKCHbIX HALWOHa/IbHbIX NMaHOB B 06/1aCTU  3HEpreTMkn W KnMmara u ux MocreayloLero
OCYLLECTBNEHUSA, B TOM Y/C/E B OTHOLLEHUW PErMOHAIbHOTO COTPYAHUYECTBA, a Takke COOTBETCTBYOLLMX
Aencteuii EBponeiickoi Komuccun.

PernameHT nNpuMMeHsIeTCA B OTHOLUEHUW MATU acrnekToB SHEepreTM4yeckoro co3a, KOTopble TecHO
B3aMMOCBA3aHbl W [OMOMHAKT OPYyr gpyra: 3JHepretuyeckol 6e30nacHOCTU, BHYTPEHHEro pbiHKa
3M1eKTPO3HEPTUN, 3(PEEKTUBHOCTUN UCMNOIb30BAHMSA  3NEKTPOIHEPTMKN, LeKapOoHM3auun N Hay4HbIX
nccefoBaHnaX, UHHOBaLMAX N KOHKYPEHTOCMOCOBHOCTN.

BoigenswTca cnefylolwme K4veBble 0CO6EHHOCTU PernameHTta: BO-MepBbIX, YCTaHaBMBatoOTCA
06513aTeNbCTBA rocyfapcTs — uneHoB EC nogrotoButhe HauMOHa/IbHbIE KOMMIEKCHbIE NaHbl B 06/1aCTu
3HepreTnkn 1 Knumara Ha 2021-2030 roapl K 31 gekabpsa 2019 roga, a 3atem kK 1 aHBaps 2029 roga u
Kaxk[ble OecATb JIeT nocne 3Toro, AOIT0CPOYHbIE CTPaTerMm C HU3KUM YPOBHEM BbIGPOCOB Ha 50-/1eTHION
nepcnekTuBy, rOTOBUTb ABYXTOAMYHbIE OTYETHI O XO4Ee peanu3auun nnaHoB HaunHaa ¢ 15 maprta 2023
roga ons oTCcnexvBaHua nporpecca Nno NATW Hanpas/eHUAM OHepreTMyeckoro cotosa. Bo-BTopblX,
PernameHT ycTaHaBnuBaeT MNpPOLECC MOBTOPHbIX KOHCyNbTaumii mexay EBponelickoii Komuccueid u
rocygjapcteamMm — uneHamu EC ©n  cnocobCTByeT pPernoHasibHOMY COTPYOHWYECTBY  MeXay
rocyfapcrsamMu-usieHamy, 0COBGeHHO [0 3aBeplleHns pa3paboTky MaHoB, a 3areM kaxgble 10 net B
TeueHue cnegyrowmx 10-neTHmMx nepuogosB. Ha 2021-2030 rogbl NiaHbl AOMKHbI OblITb OOHOBNEHBI K
30 mioHa 2024 roga. B-TpeTbux, PernameHT npegycmarpmBaeT AOMOJHUTESbHbIE  MOSIHOMOYUA
EBponeiickoi Komuccum no OTCAEXUBAHUKIO W OLEHKE Mporpecca rocygapcte — uneHoB EC B
OOCTWXEHUM LEeNeBbIX MokasaTesnieil, 3ajay M BKIafa, YCTAHOB/IEHHbIX B UX HAUMOHA/IbHbIX MaHax.
B-ueTBepTbiX, B PernaMeHTe u3naralotca TpeboBaHUA K HaUWOHa/IbHbIM CUCTEMaM WHBEHTapu3auuu
BbIGPOCOB NMapHUKOBLIX ra3oB 1 cuctemam EC, nonvtuke, Mmepam v NPorHo3am.

B pononHeHune, An1a TOro YToObl OrpaHNYUTL aAMUHUCTPATUBHYIO Harpy3Ky Ha rocyfapcrsa — YieHsl
EC wu EBponelickyto Komuccuio, nocnefHss [Jo/bKHa Co34aTb OHlaiH-nNartgopmy  (3M1EKTPOHHYH
nnargopmMy) ons CoaencTBms KOMMYHUKaLUU, CTUMYIMPOBAHUA COTPYAHUYECTBA 1 061eryeHmsa gocrtyna
06LLECTBEHHOCTN K MHpopmauun*t. Mpeanonaraercsi, YTo ykasaHHas 3MeKTPOoHHas niatgopma Gyaer
cnocobcTBOBaTh CBOEBPEMEHHON Nepefaye OTYETOB, a TakKe NOBbILLEHMIO NPO3PAadYHOCTN HALMOHAIbHOM
OTYETHOCTW. DMEKTPOHHas naaTopma Ao/mMKHa A0N0HATE, pa3BMBaTb U MCMONb30BaTh CyLLECTBYOLME
NPakTVKN OTYETHOCTW, 6asbl JAaHHbLIX U 3NEKTPOHHbIE UHCTPYMEHTLI, Takne Kak EBponeiickoe areHTCTBO
no okpyxawuweii cpege, EBpoctar, COBMECTHbIA MCCMeaoBaTelbCKUiA LEHTP, U OMbIT, MOYYEHHbI B
pamkax Cxembl EC 0 paunMoHa/ibHOM MCNOb30BaHWUM 1 ayanTe OKpyXatoLeli cpefpl.

MpaBoBble MeXaHW3Mbl CTUMY/IMPOBAHNA COKpPaLLEHUSA aHTPONOreHHbIX BbIOPOCOB NMapHUKOBbIX ra3oB
ycTaHoB/eHbl PernameHToM EBponeiickoro MapnaveHTta u CoseTa EBponeiickoro Cotosa 2021/1119 ot
30 wuwoHA 2021 roga 06 YCTAHOBMEHMU MPABOBbLIX pPaMOK A1 OOCTMXKEHUS  KIMMATWUYecKol
HENTPa/IbHOCTU N O BHECEHUU M3MeHeHuit B PernameHTbl (EC) 401/2009 n (EC) 2018/1999 («3akoH 0
€BponeinickoM knmmare», panee — PernameHT 2021/1119). PernameHT 2021/1119 ycTaHaBnvMBaet
00si3aTeNnbHyl0 Leb N0  AOCTMKEHUID KAMMaTU4Yeckoi HelTpanbHocTu EBponeiickoro Coros3a K
2050 rogy B CTpeM/IEHNM K OO/TOCPOYHON Lenn no Temneparype, YCTaHOB/IEHHON B NyHKTe (a) cTaTby
2(1) MMapwxckoro cornaweHnsl, n obecnedynBaeT OCHOBY A/ [AOCTWXEHWS Mporpecca Ha nytm K
rnobanbHOM Uenn no agantauun, YCTAHOB/IEHHOW B cTaTbe 7 [lapwxckoro cornaweHus. [daHHbil
PernameHT Takke yctaHaBnnBaeT o6s3aresibHyto Lenb EC no cokpalleHuo BHYTPEHHNX HETTO-BbIGPOCOB
napHMKOBbIX ra3oB K 2030 rogy v onpeaensieT NpaBoBble OCHOBbI YCTAHOB/IEHNS LeNN MO KIMMaTUYEeCKOi
HelTpanbHOCTK, ajanTaumn K M3MEHEHWIO Kiumara, OueHKe nporpecca M 3heKTMBHOCTM Mep Ha
ypoBHe EC 1 Ha HauuoHa/IbHOM YpOBHE rocyaapcts — usieHos EC.

4 Energy Union. URL: Energy union (europa.eu) (gata o6patieHusi: 23.11.2023).
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3. 3h(peKTUBHOCTbL «HETBEPTOrO 3Hepronaketa» EBponeiickoro cotsa

CyliecTByeT MHeHMe, 4TO, NpoABUras KOHUENUMI0 3HepreTuyeckoro cotosa, «Esponeiickas Komuccus n
HECKOMNbKO rocyAapcTtB — uneHoB EC paccmatpuBaloT ee Kak BO3MOXHYK WCTOPUIO ycnexa, koTopas
MOXeT yny4ylwmnTb UMUK EBponeiickoro cor3a, WCNbITbIBAKOWENO BCe BO3pacTawlive TPygHOCTU B
peLleHnmn HacyLLHbIX NPo6sieM Ba/IlOTHON MHTerpauui, UMMUrpaLmMmn 1 Teppopusma u cnpasnsoLwerocs ¢
pOCTOM MOMY/IMCTCKOrO EBPOCKENTULIM3MA BO MHOMMX TOCyJapcTBax-uneHax»*?. TakuMm o6pasom,
nogyepKnBaeTCcsa NONNTUYECKAs COCTaBNALWAsA HOBOIO BUTKA 3HepreTmyeckon pedopmsl EC.

BmecTte ¢ TeM DHEpretnyecknii o3 MOXET ObITb PACCMOTPEH Kak dhopMa CUCTEMHOIO nogxoda K
nocrniefoBaTe/ibHOMY PasBUTUIO NMPaBOBOr0O PErympoBaHns pediopMUpOBaHnNS 3HEPreTMYECKON cihepbl B
pamkax EBponeiickoro cowsa. Peanvzaunsi MexaHW3MOB MpPaBOBOr0 PEry/iMpoBaHnsi, Kak Ha YpOBHE
EBponeiickoro cot3a, Tak M Ha HauMOHaNbHOM YpOBHe rocygapctB — uneHoB EC, nossonser
obecneunTb KOMMJIEKCHOE NaaHWpOBaHWe, MOHUTOPWHI, YyrpaBieHne MOTHOMOYMSAMU Ha BCEX YPOBHSX
perynupoBaHua B UeNsx obecrnevyeHus AOCTWXKEHWS Ueneid nocsefoBaTeNlbHOro pediopMUpoBaHns
3SHEepreTMYecKoin oTpacsiu.

Co3gaHve n umnNemMeHTauuss MexaHu3MOB YhpasfieHUss DHepreTMyeckoro Ccok3a Kak cTpaterum
pasBMTUS SHEPreTMyeckoin oTpacsm EBponeinckoro cowsa MNo3BONSET 06eCneyYnTb COorfiacoBaHHbIN
noaxo4 K nNpaBoOBOMY pPEeryinMpoBaHMIO OTpac/n, COKpAaLleHU0 MpaBOBOM HEOMpeaeseHHOCTN |
nNpoTMBOpeYnii Mexay 27 HauWOHa/IbHbIMW 3HEpreTMyeckuMmn pbliHKamu. Peanusaumsa mexaHn3MoB
DHEepreTnyeckoro corsa NpuaaeT HOBYIO 3HAYMMOCTb MPOLEAYPE OLLEHKM PEry/IMpPYHOLLIEro BO3LENCTBUS
BCEX 3/IEMEHTOB HOPMOTBOPYECTBA B MPaBOBOM pPerynnpoBaHUN 3HepreTnyeckoro cekropa EC. Takum
06pa3omM, Ha TeKylleM 3Tane 0CO6eHHOCTbH pedlopMbl SHEpreTnyeckol otpacnn EC ¢ npuMeHeHnem
MexaHW3MOB CTpaTernyeckoro ynpas/eHUs W NpaBOBOro pPerynnpoBaHns SHEpPreTMYeckoro corsa
aBnsetca (OpMMpPOBaHME CUCTEMHOrO MNPaBOBOIO PEerynMpoBaHuUs Ha BCEX YPOBHAX W co3gaHue
MEXaHU3MOB MOHUTOPUHIa pPe3ynibTaToB MPUMEHSEMbIX Mep, OLEHKM nporpecca, W MNpUHATUS
KOPPEKTUPYIOLLUX Mep.

[ns obecneyeHns COOTBETCTBYIOLLETO MOHUTOPUHIA U NPUHATUA CBOEBPEMEHHbIX KOPPEKTUPYHOLLMX
Mep rocygapctBamun — uneHamn EC n EBponelickoli Komuccueld, a Takke BO usbexaHue addgekra
«6e36UNETHNKa», OPUEHTUPOBOYHbLIE TPAEKTOPWUM BCEX rocydapctB — uyneHoB EC w, kak crepcrsue,
opueHTMpoBoYHada Tpaektopusa EC, pomxkHbl cornacHo PernameHTy goctuds B 2022, 2025 n 2027 rr., no
KpaiiHeli mepe, OnpeAesieHHbIX MUHMMa/IbHbIX MPOLEHTOB OT O6LWEro npupocTta BO306GHOB/ISEMON
3Hepruu, npenycmoTtpeHHoro Ha 2030 rog. JocTmkeHne ykasaHHbIX «LeneBbiX OpueHTUpoB» B 2022 rofy,
2025 n 2027 rr. 6ygetr oueHuBaTbcs EBponeiickoii Komuccmeli Ha OcHOBe, inter alia, KOMMIEKCHbIX
HaUMOHasIbHbIX OTYETOB rocygapctB — u4sieHoB EC 0 nporpecce B 06nacTv 3HEpPreTukM 1 Kiammara,
KOTOpble AO/MKHbI 6bITh NPeACcTaB/eHbl rocyaapcTBaMu — uneHamu EC*. MocyaapctBa — uneHbl EC,
Haxo4sALWMEeCa HMKE CBOMX LEeNeBbIX OPUEHTUMPOB, AO/MKHbI ByAyT OOBLACHWUTL B CBOEM Clefylolem
oT4yeTe O nporpecce, KakuMm 06pasoM OHU GyayT BOCMOMHATL npoben. Ecnvm vHOUKATUBHbIE LeNeBble
opueHTUpbl EC He 6yayT AOCTUIHYTbI, rocyaapcTBa — uneHbl EC, KOTOpble HEe AOCTUININ CBOMX LEEBbIX
OPWEHTMPOB, AO/MKHbI BOCTOMHUTL NPO6esibl NOCPEACTBOM NPUHATUS AONO/THUTENbHBIX Mep*,

Taknm 06pa3om, Ha TEKyLMA MOMEHT OLEHUTb SKOHOMUYECKYH) PEe3y/IbTaTUBHOCTb PaCcCMOTPEHHbIX
MEXaHW3MOB PEryiMpoBaHnsa He MNpefcTaBnsieTcs BO3MOXHbIM, MOCKO/bKY EBponelickuini cotos3 elle He
OLEHW/T YPOBEHb AOCTWKEHUS KNIOUYEBBIX BEX paccmMaTpuBaemMoin peddopmMbl. Mexay TEM yXXe Ha TEKYLLEM
aTane pasBUTUA DHEPreTMyYecKoro cots3a K Mpeumyliectsam ero MexaHu3sMOoB YMpaB/ieHus cnepyet
OTHECTM BO3MOXHOCTb FOCYAapcTB — 4sieHoB EC peasim3oBbiBaTb CBOI CYyBEPEHUTET B SHEPreTMyeckol

42 Keay M., Buchan D. Europe’s Energy Union: a problem of governance // OXFORD ENERGY COMMENT.
https://www.oxfordenergy.org/wpcms/wp-content/uploads/2016/02/Europes-Energy-Union-a-problem-of-governance.pdf. Cwm.
Takke: Michalis Mathioulakis. Aspects of the Energy Union. Application and Effects of European Energy Policies in SE Europe
and Eastern Mediterranean. Springer International Publishing, January 2021; Emmanuel Tuchscherer. Towards Energy Union
Act Il a new European energy-climate leadership // Climate and energy. 12 March 2018. URL:
https://www.robert-schuman.eu/en/european-issues/0465-towards-energy-union-act-ii-a-new-european-energy-climate-leadershi
p; Talus K. Introduction to EU Energy Law. First Edition. Oxford : Oxford University Press, 2016; Leal-Arcas R. European Energy
Studies Volume VIII: The European Energy Union. Claeys and Casteels, 2016.

4 PernameHT EBponeiickoro MapnameHTa u Coseta EBponeiickoro Cotoza 2021/1119 ot 30 uioHa 2021 roga 06 ycTaHOBNEHUN
NpaBOBbIX PaMOK A/11 LOCTUXEHNS KIMMATUUYECKOl HEATPasIbHOCTU U O BHECEHUW U3MEHEHW B PernameHTsbl (EC) 401/2009 n
(EC) 2018/1999 ("3akoH 0 eBponelickom knumvare").

4 PernameHT EBponeiickoro Mapnamenta n Coeeta EBponeiickoro Coto3a 2021/1119 ot 30 mioHa 2021 roga 06 ycTaHOB/eHUM
NpaBoBbLIX PaMOK A/11 LOCTUXEHNS KIMMATUUYECKO/ HEATPaNIbHOCTU U O BHECEHUW M3MEHEHW B PernameHTsbl (EC) 401/2009 n
(EC) 2018/1999 ("3akoH 0 eBponelickom knumvare").
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chepe © 3sHepreTMyeckoii 6e30nNacHOCTM NOCPEACTBOM  CaMOCTOATENIbHOMO  PEeryiMpoBaHus U
NNaHNpoBaHWs 4Yepe3 MMMNIEMEHTaUMIO CTpaTerMin U Mep, Hamnpas/fEHHbIX Ha [AOCTWXKEHWe Ueneii
DHepreTnyeckoro co3a W A0MTOCPOYHBIX 06SA3aTeNbCTB COTPYAHMYECTBa Mexay rocygapcteamm —
yneHamn EC, B TOM uucrne, npu HeobXoAMMOCTH, HA PETMOHa/IbHOM YPOBHE, /151 [OCTUXKEHUS Leneid n
LeneBbIX nokasareneil HepreTmyeckoro cotsa. Kpome 10ro, MexaHn3Mbl PErysimpoBaHns 1 ynpasieHns
DHepreTnyYeckoro cow3a MO3BO/AT CO34aTb fapaHTUM CBOEBPEMEHHOCTU, MPO3PAYHOCTU, TOYHOCTMH,
nocnefoBaTeNnbHOCTM, COMNOCTAaBMMOCTM W MNOMIHOTbI  OTYeTHOCTM EC 1M ero rocygapcTB-4/1EHOB,
obecneunBaloT 60/bLUYI0 PErYNATUBHYIO OMNpPeAeneHHOCTb, a Takke 60/bLUyl0 OnpedeneHHOCTb ANS
WHBECTOPOB M NOMOLLb B MCNO/Ib30BaHWM B MOSIHOW Mepe BO3MOXHOCTEl 3KOHOMWYECKOrO pas3BUTUS,
CTUMYNMpOBaHMe MHBECTULMIA N co3haHne pabounx MecT. MexaHu3M ynpaBneHns Takke npefoctasnser
a(pheKTUBHbIE BO3MOXHOCTU A1 yYacTUA OOLLECTBEHHOCTU B NOAFOTOBKE YKa3aHHbIX HaLWOHa/IbHbIX
N1aHOB 1 YKa3aHHbIX J0/ITOCPOYHbIX CTPATErMA.

K HepocTatkaM MOryT 6bITb OTHECEHbI METOAbI OLLEHKN Pe3y/ibTaTUBHOCTY peasnsauum 40roCPOYHbIX
cTparernii ¢ HW3KMM ypOBHEM BblOpOCOB Ha 50-71€THION NepcrnekTuBy. Tak, ec/inm cTpateruu
pa3pabarbiBaloTCA WUCX0ASA W3 KOMIJIEKCHOTO rogxoda Mo BCEM HarnpasfeHUsM  perynnpoBaHus
DHepreTnyeckoro Ccol3a: 3JHepreTnyeckasd 6e30NacHOCTb, BHYTPEHHWUM PbIHOK  3NEKTPO3HEpruu,
3P(PEeKTMBHOCTb  MCMOMNb30BAHUSA  3NEKTPO3HEPrUW, AekapboHM3aums W HayudHble WcCnefoBaHus,
WHHOBALMN W KOHKYPEHTOCMOCOOHOCTb, TO OUEHKa Ppe3y/nbTaTVBHOCTM peav3auum Takux cTpateruii
OCYLUIECTB/ISIETCST MO Y3KOMY TMEpeyHld napaMeTpoB?® COOTBETCTBMS LEM MO KJAMMATUYECKON
HeliTpanbHOCTK, yKasaHHOW B cTatbe 2(1) PernameHTa, HauuoHaslbHbIM MepaM, NPUHATbIM Ha OCHOBE
WHTErpPUPOBaHHbIX HAaUMOHA/IbHBLIX M1IaHOB MO 3HepreTMke W KaMMarty, HauMOHasIbHbIX [AOSTOCPOYHbIX
cTpaTternii 1 OBYX/IETHUX OTYETOB O Xo4e paboTbl, MMEWLWUM 3HaYeHue A8 AOCTWKEHUS Uenu no
K/IMMaTMYeCcKOl HeNTpanbHOCTH, YCTaHOBMIEHHON B cTatbe 2(1) PernameHTa, a Takke COOTBETCTBUSA
peneBaHTHbIX HaUMOHa/IbHbIX Mep obecrneyeHnto nporpecca no agantauun K usMeHeHuo knammara. Mpu
3TOM He MpefycMOTpeHa OLeHKa HauMOHa/IbHbIX Mep UCXOAA U3 peHTabesrlbHOCTU Y 9KOHOMMUYECKON
3phekTUBHOCTH, 3HepreTnyeckon aphekTUBHOCTHU n npuHUmna nepBooYyepesHoOCTH
9HeproaPHeKTVBHOCTN, AOCTYNHOCTN 3HEPINUU W HAAEXHOCTU 3HEpProcHabXeHusl, WHBECTULMOHHbIX
noTpebHoCTell 1 BO3MOXHOCTE cpeau rocyaapcts — uneHos EC 1 BHyTpu Hux. CnpaBeaimBoCcTy paam
cnepyeT OTMETUTb, UTO [AaHHble NapaMeTpbl NPeAnoaraeTcs yunTbiBaTh*® npyu BHECEHUN NPeAsIOKEHUI
EBponeiickoii Komuccrm 0 JOCTUXEHWM Lenn No KNMmMaTnyeckoin HelitpanbHocTy Coto3a 2040.

BbiBOAbI

Ycnex pecdopMbl BHYTPEHHErO 3/1EKTPO3IHEPreTMYecKoro pbiHka EBponelickoro cotosa ¢ npuMeHeHneM
MEeXaHM3MOB JHepreTM4yeckoro cotsa OyaeT 3aBUCeTb OT NocnefoBaTefibHol paboTbl B 06nacTu
hopMUpPOBaHNA CUCTEMHBIX MEXAHM3MOB MPABOBOrO PerynnpoBaHns (OYHKLMOHMPOBAHNS PbIHKOB,
NNaHNpoBaHWsa U pPasBUTUA B chepe 3NEKTPOIHEPTETUKMN, a Takke B obecrnedeHun pedhopMbl CUCTEMBI
NpaBoOBOrO pPEry/IMpPOBaHNs Ha BCEX YPOBHAX Nepef MNpPOBEAEHUEM CTPYKTYPHbIX pedopm B
9M1EKTPO3HEPreTHKe.

MpuMeHeHMe paccmaTpuBaemMoro MexaHu3Ma Pery/iMpoBaHnsl BedeT UM K OO/bLIEMY COMPSHKEHMUHO
HaUMOHasIbHbIX PbIHKOB, UX 60/IbLLEN B3aM0O3aBMCMMOCTU. [aHHble DaKTopbl B YC/IOBUSX Kpusnca MoryT
NpVMBOAMTL K MPOTMBOMONOXHBLIM 3dddhekTam Ans 6onee ycToWuMBBLIX CUCTEM U ANsi CUCTEM, Gornee
NoABEPXKEHHbIM Kpu3ucam. [lpeactaBnseTcsi, 4To 3(PIEKTVBHOCTL TakKOro MexaHusMa npPaBOBOro
perynupoBaHus Kak OHepretMyecknin cows, OyaeT o06yc/ioB/ieHa €ro CnoCOOHOCTbH co3aaTb
NpeanocbISIKA 4151 CBOEBPEMEHHOIO M BapuaTVBHOIO pearMpoBaHWUsi Ha BbISIB/ISIEMbIE HECOOTBETCTBUS
LensiM pas3BUTUSI SHEPTETUYECKOTO CEKTOpA U NOMUTUKM KMMATUYeCKOl HERTpaibHOCTK.

4% PernameHT 2021/1119, cT. 7.
4 pernameHT 2021/1119, cT. 4.
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Abstract

In international relations, a union is traditionally understood as an association, cooperation of subjects of international law. In this
paper, the European Energy Union is considered not as a new union of states, but as a mechanism for legal regulation of the
development of the European Union internal electricity market. In accordance with the European Union acts, the Energy Union is a
strategy that defines the mechanisms of legal regulation and goals for climate neutrality. At the same time, these mechanisms do not
imply the unification of the national legislation of the European Union member States. The paper considers the specifics of the
Energy Union strategy implementation in two directions: legal regulation within the framework of the formation and functioning of the
European Union internal electricity market and the creation of a system for planning, monitoring and managing the reform of the
European Union internal electricity market. The paper analyzes the background and objectives of the European Union's internal
electricity market reform, including the European Union's 2030 Energy and Climate Policy Framework and the Paris Agreement on
Climate Change. The state of the European Union internal electricity market and energy infrastructure after the implementation of
the documents of the “third energy package” and the prospects for reform of the internal electricity market of the European Union
are considered, and an assessment of the effectiveness of the “fourth energy package” of the European Union is provided.
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KOMMEHTAPUW K PELLEHIO MEXXAYHAPOAHOIO CYAA OT

30 MAPTA 2023 TOA4A NO AENY «HEKOTOPBLIE NPAHCKUE AKTUBbI
(UCJTAMCKAA PECT1YB/TUIKA UPAH MNMPOTUB COEAVNHEHHBbIX LUTATOB
AMEPUKUN)»

MOJIbLLAKOBA B. B.

MonbwakoBa BukTopusa BnagummpoBHa — MAadwuii  OPUCT,
Konnerus agBokatoB «KoBanés, Tyrywwm u [MapTHEpbI»!, MockBa,
Poccus (polshakovavv@yandex.ru). ORCID: 0009-0008-8121-839X

AHHOTaUuA

B cTatbe npoBoguTca aHanuns peleHns MexgyHapogHoro Cyfa no geny «Hekomopsle upaHckue akmusbl (Micnamckasi Pecry6/iuka
UpaH npomus CoeduHeHHbIX LLImamos Amepuku» (anrn.. Certain Iranian Assets (Islamic Republic of Iran v. United States of
America)), KOTOpOe KacaeTcsi npegnonaraemMbix HapylweHuin [loroBopa 0 Apyx6e, 3KOHOMUYECKMX OTHOLUEHWUSIX U KOHCY/IbCKMX
npasax, 3akntodeHHoro mexay CLUA n MpaHom 15 asrycta 1955 roga, gonylweHHbIX co ctopoHbl CLUA. ABTop paccmartpuBaeT
0COBEHHOCTM M MCTOpUYECKMe MPeanochiIkA 3akoHogaTesbHon nonmtukn CLUA B cdpepe 60pbObl C TEPPOPM3MOM, a TakkKe akTbl
3aKoHOdATesNbHbIX W WUCMOMHUTENbHbIX opraHoB Bractu CLUA, ycTaHOBMBLUME OrpaHvWuuTeNbHblE Mepbl B OTHOLWeHuM WpaHa.
HecmoTpss Ha TO 4YTO Ha CEroAHAWHWA [eHb CyLEeCTBYET OKO/I0 TPEXCOT MHOTFOCTOPOHHMX W [ABYCTOPOHHMX [0rOBOpPOB,
npegycmarpusatolLmx topucaykumio Cyaa B Cnyvyae BO3HMKHOBEHWS Cnopa, 3a nocnefHee BpeMsl TOMIbKO HECKOSIbKO CMOpOB,
CBA3aHHbIX C 3KOHOMMWYECKUMU caHKuusmu, gownu go Cyaa, 4To AenaeT HacToslee pelleHue OCOOEHHO LeHHbIM. B cTartbe
npoBOAUTCSA aHanm3 aprymeHTauum Cyga, B TOM yuc/ie BOMPOCOB O HOPUCAMKLMM U NPUEMIEMOCTY BBUAY HOPUANYECKOrO cTaTyca
LleHTpanbHoro 6aHka VpaHa, a Takke Bonpoca ucuyepnaHusi BHYTPEHHUX CPEACTB 3alumTbl. ABTOP NPUXOAWT K BbiBOAy, YTO Cya,
CKJIOHW/ICA K KOHCEpBATUBHOMY MOHUMaHW cTaTyca LieHTpanbHoro BaHka Kak rocyfapCTBEHHOro opraHa, npegsioxuB YeTkue
pas3bsICHEHUSI OTHOCUTE/IbHO MOHWMAaHWS MPUPOAbI LEHTPasIbHbIX GAHKOB B MeXyHapogHoM npase. [pu 3TOM B cTaTbe Takke
06CyXaatTcs  BOMPOCblI O CTartyce W MNPUMEHUMOCTU LOKTPUHbI  «UYUCTbIX PyK» B MEXAYHapoAHOM npaBe, [AOKTPUHbI
3/10ynoTpebneHns nNpaBoM, UCKIIOYEHUSX, CBA3AHHbLIX C MPOW3BOACTBOM OPYXWUS M COOOpaXeHUsIMU 6e30nacHOCTH, a Takke o
NpaBOCYObEKTHOCTU MPAHCKUX KOMNaHWi 1 auckpumuHaumm. OCO6EHHOCTBIO peLleHns aBTop cunTaet n 1o, uto Cya paccmoTpen
BOMPOCbI MEXAyHapOAHOr0 WHBECTULMOHHOTO MpaBa, B YaCTHOCTM CTaHgapTbl CNpaBef/MBOrO M pPaBHOTO O6palleHus ©
pasymHOCTU. ABTOp MpMXOAMT K BbiBOAY, 4TO CyA MNpUMEHWN CTaHA4apT pasyMHOCTM B kayecTBa TecTa AN1s OMpeaeneHus
He3aKOHHOCTM 3KCMponpuaumm, OTK/IOHMBLUMCE OT CTaHAAapTa, NPUHATONO B MeXAyHapoAHOM npase. B cTaTbe Takke 06cyxaatTcs
ocobble MHEHUSI W Aeknapauuv, HamucaHHble TpUHaALATblo M3 NATHaAuaTu cyaeli. HakoHel, aBTop cTaTby 3a4aeTcsi BONPOCOM,
ABNSAKTCA NN BbIBOAbI, cAenaHHble CyoM NOo AaHHOMY [esny, CTPOrMM O4YepyMBaHWeM pPaMoK 3KOHOMUYECKUX CaHKUUA Uin xe
OCTOPOXHOW NOMbITKOM NOMCKa PaBHOBECUSI MEXAY PasoBbIM U CripasediusbIiM.

KnroueBble cnoBa

KOHOMMYECKME  CaHKUMW, OrpaHuuuTesibHbie  Mepbl, MexayHapoaHbii  Cyad,  lopucamkums  MexayHapogHoro  Cyaa,
aMepVKaHO-MPAHCKNIA KOHGVKT, UMMYHUTETbI FOCYAapCTB

Ona uutupoBaHus: MonblwakoBa B. B. KommeHTapuii k pelweHnto MexayHapogHoro Cyga ot 30 maprta 2023 roga no geny
«Hekomopsle upaHckue akmusbl (Micnamckasi Pecriybnuka VipaH npomus CoeduHeHHbIx LLimamos Amepuku)» /I XypHan BLUS no
mMexzayHapogHomy npay (HSE University Journal of International Law). 2023. T. 1. Ne 3. C. 98-111.

https://doi.org/10.17323/jil.2023.18752

BBepneHue

BboiHeceHHoe 30 mapta 2023 roga pelweHue MexayHapogHoro Cypna (panee — Cya) no geny
Hekomopbie upaHCkue akmusbl, B KOTOPOM [NlaBHblA opraH MexayHapogHoro npasocyams OOH
paccmoTpen npuMmeHeHne CoefnHeHHbIMU LLTaTamn AMeprKM OAHOCTOPOHHUX SKOHOMUYECKUX CaHKLNI?
no oTHOLWeHWo K Vcnamckoin Pecny6nvke VipaH, No npaBy MOXHO cuMTaTb O4HWM U3 CaMblX 3HAKOBbIX B
npaktuke Cyaa 3a nocnefHee Bpems.

14 wioHsa 2016 roga WMpaH nogan mnck npotue CLUA B MexayHapogHblii Cya, yTBepxgas, uto CLUA
Hapywunyn nonoxeHns [oroBopa 0 Apyxbe, 3KOHOMUYECKMX OTHOLUEHMAX WM KOHCYNbCKUX MpaBax
(nanee — [oroBop o apyx6e, oroeop)? a Takke HOPMbl MEXAYHAPOAHOIO NpaBa O rocyAapCTBEHHOM
UMMYHUTETE, paspeLurB 4YacTHbIM SiMLaM nojasaTb UCKU NPOTUB MpaHa 1 apecToBaB MpaHCKMe aKTUBbI.

1 MecTo paboThl aBTOPa, aKTya/lbHOE Ha MOMEHT MPUHSATUAS CTaTbU K NMy6GAMKaLum.

TepMnHbI «3KOHOMUYECKME CaHKLMN» U «OTPaHNunTe NbHbIE MEPbI» UCMOJb3YIOTCA B CTATbe Kak CUHOHUMUYHBIE.

3 Treaty of Amity, Economic Relations, and Consular Rights Between the United States of America and Iran, 15 August 1955,
UNTS 284, 93 (Treaty of Amity). URL: https://www.state.gov/wp-content/uploads/2019/05/Treaty-of-Amity-Economic-Relations-
and-Consular-Rights-between-the-United-States-of-America-and-Iran-Aug.-15-1955.pdf (gata obpatueHus: 27.11.2023).

98


mailto:polshakovavv@yandex.ru
https://www.state.gov/wp-content/uploads/2019/05/Treaty-of-Amity-Economic-Relations-and-Consular-Rights-between-the-United-States-of-America-and-Iran-Aug.-15-1955.pdf
https://www.state.gov/wp-content/uploads/2019/05/Treaty-of-Amity-Economic-Relations-and-Consular-Rights-between-the-United-States-of-America-and-Iran-Aug.-15-1955.pdf

Wck 6bin nogaH Bckope nocne pelleHus BepxosHoro cyga CLUA no pgeny «baHk Mapkasu npomus
lNMumepcoHa» (aHrn.. Bank Markazi v. Peterson), KOTOpoe yTBEPAWUIO NPaBO XePTB TEPPOPUCTUYECKNX
atak Ha uckum npotmB LleHTpanbHoro baHka WMpaHa Mapkasn (panee — baHk Mapkasn, baHk,
LleHTpo6aHK) 1 obpalleHne B3bICKaHUS Ha ero akTuBbl.

3a nocnegHme Heckonbko gecsatunetunini CLUA He TONbKO OTKPbIAN A0POry NoAo6HbIM MCKaM B CBOUX
HaLUMOHa/IbHbIX CyfaX, HO TakXe MCMoMb30Ba/iM pAL 9KOHOMUYECKMX U 3aKOHOAATe/IbHbIX MEeXaH1u3MOoB
ONs NogaepXXaHus XXeCTKOW CaHKLUMOHHONM NO/IMTUKM B OTHOWeEHMK VpaHa. B cBoeM nocnegHeM peLueHnm
no peny Hekomopsie upaHckue akmusbl Cyn BCTasl Ha CTOpoHy MpaHa v He cornacuica c
HEOO0CHOBaHHbIMU U AUCKPUMUHALMOHHLIMU  OrpaHu4eHmsMu, BBefAeHHbiMM CLUA B OTHOLLEHUH
MPaHCKNX KOMMaHwuiA, Npu3HaB HapyLleHne [joroBopa o apyx6e 1955 roga.

B cBA3M C 3TMM BO3HMKAET BOMPOC: MOXET NN rOCYAapcTBO, obpaTtuBlieecs B MexayHapoaHblii Cya,
YCMEeLWHO OCNOpUTb BBEAEHME 3KOHOMMYECKUX CaHKUM? W Kakum o6pas3om [O/MKHbI COWTUCH 3BE3[bl,
4yToObI OCnapvBaHue 6bl/10 YCMeLHbIM N0 K/HYeBbIM 3/IeMeHTaM J1l060ro crnopa — HPUCOUKLUN 1
MaTepuasibHo-NpaBoBbLIM HOpMaM?

1. dakKTnUYeckue 06CToATENLCTBA Aena

B ocHoBe ucka MpaHa nexan apryMmeHT 0 HapyLleHMX NOMoXeHWi [JoroBopa o apyx6e co ctopoHbl CLUA.
MpumeyaTensHo, YTO AaHHOe AeNno CTa/lo YXe YETBEpPTbIM MO CYETY, OTCbIIAWUM K MOMOXEHUAM
faHHoro Jorosopa’.

MpeTeH3un VpaHa ObliM OCHOBaHbI Ha [loroBope O ApyX6e M nofaHbl B OTHOLUEHUW HECKOMbKUX
aKToB, MPUHATbIX OpraHamy 3aKoHOA4ATEeNbHOW W  ucnonHuTenbHoik Bnactm CLIA B cBA3M C
npegnonaraemMoii  NpuMYacTHOCTbIO  MpaHa K TeppopucTMyeckum  AelCTBMSIM B KadecTse
rocygapcrsa — CnoHcopa TeppopusmMa.

BeepeHne orpaHndntenbHolx Mep CLUA no oTHoweHu K KpaHy Hayaslocb Moc/se 3axBara
aMepuKaHCKOro nocofnbCTBa 7 HOs16pa 1979 roga: rpynna paguvkaslbHO HACTPOEHHbIX MPaHCKUX
CTyAeHTOB 444 [aHA fepxasna B 3al0kHMKax 52 uyenoseka. Cnycta Hegento nocse 3axsata CLUA
00bABUNM O BBEAEHUW psafa orpaHUYUTENbHbIX Mep, BKoYas 3amMOpPO3Ky akTMBOB [paBuTenbcTBa
WpaHa, B ToM uncne LieHTpanbHoro baHka MpaHa, B 6aHkax CLUAS. 7 anpensa 1980 roga CLUA pasopsanu
AvnsoMaTMyeckne OTHOLEHKA ¢ ipaHoM 1 3anpeTunn AbbiM nuaM, HaxoasaLWMMC Mo, pUcanKLmei
CLUA, yyacTBOBaTb B (hMHAHCOBLIX onepauuax ¢ MipaHom®. MNocne 0ocBO60XAEHUS 3a/1I0KHVKOB B paMKax
MUPHbIX MEPEroBOPOB TO/ILKO YacTb OrpaHMYeHWin 6bina cHsTa’. Takum 06pasoM, HEecMoTps Ha
npoBefieHNne 3KOHOMUUECKUX® N BOEHHbIX® onepaumii B LiefsxX CKopeiillero 0CBoGOXAeHUst aMepuKaHCKNX
rpaknaH, K xenaeMmoMy pesysnstaty AaHHble Mepbl He NpuBenu.

B 1983 rogy B pe3ynbrate aTakM Ha KasapMbl amMepUKaHCKMX MUPOTBOPLEB B beipyTe caHkuum
npotmB MpaHa 6binM BBeAeHbl BHOBb. Bckope nocne atoro, 19 AHBapsa 1984 roga, FocyaapCTBEHHbIN
fenaptameHT CLUA BHec VpaH B CNNCOK rocyapcTB — CMoOHCOpPoB Teppopusma’®. Bnocneacteum CLUA
NpeanpuHANU  pag LWaros, HanpaB/ieHHbIX Ha MpefocTaB/ieHWe XepTBaM TeppopUCTUUYECKUX artak
BO3MOXHOCTM o6palwiartbCa C WCKOM B HauWOHaslbHble CyAbl MPOTWB FOCYAAPCTB, CIMOHCUPYHOLLMX
Teppopusm. B 1996 rogy B 3aKkoH 06 UMMYHWTETE MHOCTPaHHbLIX rocygapcTB (panee — FSIAM) 6bina
BHECEHa nMompaBKka O TeppopuaMe (aHr.. terrorism exception)'?, 3akpenvBluas BO3MOXHOCTb
npeHebperarb HOPUCAMKLUNOHHBIM UMMYHUTETOM WMHOCTPAHHOIO rocygapcrBa — CrNoHcopa Teppopusma

4 ICJ. United States Diplomatic and Consular Staff in Tehran (Tehran Hostages) (United States v. Iran). Merits. Judgment of
24 May 1980 // 1.C.J. Reports 1980. P. 3; ICJ. Aerial Incident of 3 July 1988 (Iran v. United States). Order of 22 February 1996 //
1.C.J. Reports 1996. P. 9; ICJ. Oil Platforms (Iran v. United States). Merits. Judgment of 6 November 2003. ICJ Reports 2003.
P. 161.

5 Executive Order 12170 (November 14, 1979).

5 Executive Order 12205: Prohibiting certain transactions with Iran (April 7, 1980); Economic Sanctions Against Iran. Message to
the Congress Reporting U.S. Actions (April 14, 1980).

7 Executive Order 12282: Revocation of Prohibitions against Transactions Involving Iran (January 19, 1981).

8 Executive Order 12170: Prohibiting Certain Transactions with Iran (November 14, 1980).

9 B yacTHOCTU, peyb MAeT 06 onepaumn «Op/IvHBIA KOTOTb», NPOBEeAEHHO BOOPYXeHHbIMU cuniamn CLUA B anpene 1980 roga.
Onepauus He yBeH4Yanacb ycnexom v noenekna cMeptb 16 yenosek.

10 State Sponsors of Terrorism. URL: https://www.state.gov/state-sponsors-of-terrorism/ (gata o6patieHus: 27.11.2023).

% Foreign Sovereign Immunities Act. URL: https://www.govinfo.gov/content/pkg/USCODE-2011-title28/html/lUSCODE-2011-
title28-partlV-chap97.htm (gata obpauieHus: 27.11.2023).

1228 U.S. Code §1605A - Terrorism Exception to the Jurisdictional Immunity of a Foreign State. URL: https://www.govinfo.gov/
content/pkg/USCODE-2011-title28/html/USCODE-2011-title28-partlV-chap97.htm (gata obpaweHnns: 27.11.2023).
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nNpu HaNMuMM TrPaXAaHCKO-MpaBoBbIX TPebOoBaHU O BO3MELLUEHUW AEHEXHbIX YObITKOB, BblABUHYTbIX
cybbekTamu, Haxogawmmncs nog opucavkuven CLUA.

B TOM >Xe rogy B COOTBETCTBUM C AKTOM O CaHKUMAX B OTHOwweHun VpaHa v JlmBumn 1996 roga
(nanee — ILSA) CLUA HanoXunu orpaHuUyYeHuss Ha KOMMaHUW, eXEeroflHo VMHBEecTUpoBaBlUve 6onee
40 MUNNIMOHOB [0/1/1apOB B HediTerasoBble OTpac/ivM. BBegeHHble caHKUMM BrepBble KOCHYNNCH He
ToNbko komnaumii CLUA, HO M kOMNaHwii U3 TPETbUX CTPaH, YTO MOPOAMIO CMOpbl O JEeraslbHOCTU
3KCTpaTepPPUTOPUAsIbHOM NPUPOAbI AaHHOTO akTa™,

CnenylowmnmM CaHKUMOHHbIM MeXaHU3MOM CTasi 3aKOH O CTpaxoBaHWW OT TePPOPUCTUYHECKUX PUCKOB
(nanee — TRIA™), npuHaTbid CLUA B 2002 rogy. TRIA paspewns NpyuMeEHSTL Mepbl N0 0GeCNeYeHno
NCMOJTHEHNA CyAeOHbIX peLueHuid, BbIHECEHHBLIX B COOTBETCTBMM C nonpaBkoi 1996 roga k FSIA. BaxHo
oTMeTuTb: TRIA npesycMaTpyBaeT, YTO aKTUBbI OpraHM3almmn, 0603Ha4YEeHHOWN Kak «TeppopucTuyeckas»,
nognexar U3bSATUI0 UK apecTy B LIeNAX UCMOMHEHNS peLUeHnii CyaoB.

B 2001 rogy xepTBbl ataku B belipyTe noganv uck Kk WpaHy B gene «lemepcoH npomus YVipaHa»
(aHrn.: Peterson v. Islamic Republic of Iran). XoTa WpaH oTpuuan CBOK NPUYACTHOCTb K COObITUAM
1983 roga, okpyxHoi cya CLUA B 2003 rogy npusHan TerepaH OTBETCTBEHHbIM 3a npousolleliee.
B ogHOM M3 MnocTaHOBMEHWI A cyda rOBOPUIOCb, YTO MNocon MpaHa B Cupum BCTYNUA B KOHTaKT C
aKTVBHbIM CTOPOHHMKOM MC/1TaMCKOI peBONIOLMM, KOTOPOMY Nepefas pacnopshkeHne UpaHckux BnacTei
opraHn3oBaTb B3pPbIB Kazapm MUpoTBOpuEeB'®. Takum o6pa3om, B CBOEM PELUeHWU Cyh 3asBui o
HeobXo4MMOCTM BbIN/iaTbl KOMMEHCAUUN CeMbAM MOCTPafaBlUMX B pasMepe NoyTv Tpex Munnvapnos
Aonnapos.

Mocne oaMHHagUATK NET XecTovailleli CaHKLMOHHOW NOAMTUKN B OTHOLeHun MpaHa CLUA nsganu
ncnonHuTeNbHbIn ykas Ne 13599 ot 5 doeBpans 2012 roga «bnokupoBaHve MMyLLECTBa NpaBUTENbCTBA
VpaHa 1 npaHckux dMHaHCOBLIX yupexaeHuin» (aHrn.: Blocking Property of the Government of Iran and
Iranian Financial Institutions), B Cuny KOTOPOro BCE aKTMBbl MPAHCKOro nNpaBuTENbCTBA, B TOM 4ucne
akTMBbl BaHka Mapkasu 1 Apyrmx (OUHAHCOBbLIX YUPEeXAEeHWA, Haxo4AWwmxes B npegenax opucamkumm
CLUA, 6bl1 3a6/10KMPOBaHbI.

CrnefyolwiuM KpynHbIM CaHKUWOHHbLIM MexaHu3MoM cTtasio npuHatue KoHrpeccom CLUA 3akoHa
«O CHWXeHWX yrpo3bl CO CTOpOHbI VMpaHa 1 npasax 4yenoBeka B Cupum» (aHrn.: Iran Threat Reduction
and Syria Human Rights Act), B COOTBETCTBUN C KOTOPbIM akTuBbl BaHka Mapkasu 6bls11 apecToBaHbl 4/
YAOBMNETBOPEHMUST 3a04HbIX pelueHnit cyaoB CLUA npotus MpaHa'’. HecmoTpsi Ha To uto BaHky Mapkasu
noYTU yAanocb OCNOPWTL BBEAEHHbIE Mepbl B aene «baHk Mapkasu npomus lNemepcoHa», BepXoBHbIii
CyL, 0406pwn ucnonb3oBaHWe akTMBOB LieHTpobaHka Ha cymmy nodtu 1,75 munnuvapga [on1apos B
COOTBETCTBMM C nonpaBskoil FSIA o TeppopusMe ¢ Le/bio 06ecneunTb UCNOSTHEHNE CYAEeBHbIX pPeLueHui,
BbIHECEHHbIX B MO/b3Y XEepTB TEPPOpPM3MA.

PesynbtatoM 3TUX CO6bITMIA cTana nogadva VpaHom 14 mioHa 2016 roga mcka npotus CLUA B

MexayHapogHsblii Cya,.

2. O6 ocnapmBaHun caHkuuii B Cyae: BONpoChl OPUCAUKLMM U NPUEMIEMOCTH

Ha cerogHsWHWIA fAeHb CYLIEeCTBYEeT OKOMO TPEXCOT MHOFOCTOPOHHMX W ABYCTOPOHHWUX A0TrOBOPOB,
npegycMaTpuBalolyx topucamkumio Cyaa B c/iyyae BO3HMKHOBEHWS cropal®. Bnpouem, korga Aeno
KacaeTcsi 3KOHOMWNUYECKUX CaHKLIMIA, OTBET HUKOTAA HEe JIEXXUT Ha NMOBEPXHOCTMW: B MEX/AyHapoJHOM npaBe
CYLLECTBYET  HEOMpeAesieHHOCTb  OTHOCUTE/IbHO  lpUaMYeckux  Tpe6GoBaHuii K BBEAEHWUI0
OrpaHUUNTENbHBIX MEepP 1 BO3MOXHbIX apryMEHTOB B MO/b3y UX BBEAEHWS.

3 Jran and Libya Sanctions Act.

14 Research Handbook on UN Sanctions and International Law / ed. by L. van den Herik. Cheltenham, UK: Edward Elgar
Publishing, 2016; Meyer J. A. Second Thoughts on Secondary Sanctions. University of Pennsylvania Journal of International
Law. 2009. Vol. 30. P. 905-968.

5 Terrorism Risk Insurance Act (TRIA) of 2002. URL: https://www.govinfo.gov/content/pkg/PLAW-107publ297/html/PLAW-107
publ297.htm (parta obpateHus: 27.11.2023).

16 peterson v. Islamic Republic of Iran. Civil Action Ne 01-2094 (RCL). Civil Action Ne 01-2684 (RCL) United States District Court.
D. Columbia. §54.

7 Iran Threat Reduction and Syria Human Rights Act. URL: https://www.congress.gov/112/plaws/publ158/PLAW-112publ158.pdf
(mata obpaweHus: 27.11.2023).

18 Treaties. URL: https://www.icj-cij.org/treaties (aata o6paieHus: 27.11.2023); Handbook on Accepting the Jurisdiction of the
International Court of Justice. URL: https://legal.un.org/avi/pdfi/rs/other_resources/Manual%20sobre%20la%20aceptacion%20
jurisdiccion%20CIJ-ingles.pdf (gata o6patweHus: 27.11.2023).
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3a nocnegHee Bpems Wb HECKO/LKO CYAebHbIX CNOPOB, CBA3AHHbIX C 3KOHOMUYECKUMWN CaHKUUSAMMU,
pownv ao MexpyHapogHoro Cypa. Kak yxe oTmevanocb, VpaH uwHuuuupoBast ABa fena npoTus
CoegunHeHHbIX LUTartoB: nepsBoe M3 HUX, KacaBlUeecs CyBepeHHOro vMmyHuteta, — B 2016 rogy, a
BTOpPOE — O CaHKuusX, BHOBb BBefEHHbIX nocsie Bbixoda CoefnHeHHbIx LtatoB n3 CoBmecTHOro
BCEOOBLEM/IOLLETO N/iaHa AeNCTBUIA NO MPaHCKON siaepHoi nporpamme, — B 2018 roay. B ncke VpaHa no
nocnegHemy feny cogepxutcs npocbba k Cyay 06sa3atb CoeavHeHHble LWTaTbl OTMEHUTL BCE CaHKLWK.
B noctaHOBNEHUN O BPEMEHHbIX Mepax 0T 3 okTsaA6psA 2018 roga Cya AecATKU pas 3akil4vaeT TePMUH
«CaHKUMU» B KaBblUK1, HE AaBas emy ornpefesieHuns, Ho, 04eBUAHO, MeS B BUAY BCe MepbI, Ha KOTopble
xanyetcs Vpan™.

Ewe ogHo peno 6b110 uMHUUMMpoBaHO KaTtapom npotvB O6beAuHeHHbIX ApabCkux AMupartos.
Mo yTBEPXAEHUIO KATapCKOli CTOPOHbI, 3KOHOMWYECKoe 3MGapro W Apyrne MpuHyauTeNnbHble Mepbl,
BBeAeHHble npotue Kartapa OA3 u gpyrumm ctpaHamm lNepcuackoro 3asvea, HapyLaloT npasa Karapa u
KaTapckux rpaxgaH B COOTBETCTBUM C MexayHapoLHOW KOHBEHLMEN O iMKBuaaLum Bcex q)opm pacoBoii
JNCKPUMUHALMN,

2.1. Craryc baHka Mapka3su

B cBoem pewennmn ot 30 mapta 2023 roga B gene o6 upaHckux akmugax Cyp, BEpPHY/ICS K BONPOCY O
IOPUCAVKLMM®Y 1 ONpefenus, 4To y HEero OTCYTCTBYET HOPUCAMKUMSA B OTHOWeHUK TpeboBaHuii MpaHa,
KacarLmxcsa npegnonaraembix HapylleHuin loroBopa 0 Apyx6e co cTopoHbl CLUA, 3aTpoHyBLUMX BaHk
Mapkasn. CLUA ycnewHo pgokasanu, 4to BaHk Mapkasu He ABMSEeTCS «KOMMaHuew» Mo CMbICay
[Jorosopa, n, cneposarenbHO, He 3aluuieH [Jorosopom. ITO HOPUCAMKLUNOHHOE onpeaeneHne umeno
0cob0oe 3HayYeHune, NOCKO/IbKY OHO OXBAaTbIBaU1I0 akTVBbl HA CYMMY OKO/0 1,75 Munnunapaa A0o11apos, YTo
COCTaB/IAANI0 BO/bLUYIO YacTb 0BLMX AEHEXHbIX TpeboBaHui VipaHa.

MpaH HacTtamBaul Ha TOM, 4YTO Ha akTMBbl PACMPOCTPAHAETCA WMMYHUTET B COOTBETCTBUM C
MeXZyHapoAHbIM  OOblY4HbIM MPaBOM, TaK Kak OHW NPeACTaBnsalT CO60M  rocyAapCTBEHHYHO
COBCTBEHHOCTb. B TO e Bpems umpaHCkas CTOpOHa yTBepxpgana, 4to LleHTpasbHbili 6aHK sBAseTtcs
KoMnaHueli no cmbiciy JloroBopa 0 Apyx6e, B CBA3M C YEeM Ha Hero pacnpoCTPaHSHTCA rapaHTum,
npepocTtasnsemMble [loroBopom. Takum 06pa3oM, OCOGEHHOCTb aprymeHTauum MpaHa 3akiovaniacb B
[BOICTBEHHOM MpeAcTaB/ieHMn npaBoBOro craryca LleHTpobaHka Ana uenein ero ksanugukauum
B Ka4ecTBe KOMMaHuu.

OTHOCUTENBbHO Xxapaktepa fJesatenbHoctn baHvka WpaH 3asaBun cnegytwoulee. Bo-nepsbix, baHk
Mapkasn He TO/IbKO BbINO/THAET CyBepeHHble OYHKLMMW, CBONCTBEHHbIE II060MY LeHTpasibHOMY 6aHKy, HO
N B TO Xe BpeMs 3aHMMaeTcs ApYyroi qHaHCOBOI M GaHKOBCKON AesATeNIbHOCTbH, KOMMEPYECKON No
CBOei npupoae U NAEHTUYHOW TOM, YTO BbINO/HAKT YacTHble KOMNaHuu. Bo-BTopbIX, VipaH cocnancs Ha
WHBECTULIMOHHYIO OeATeNbHOCTb BaHka W LeHHble 6ymarn, XpaHuBLUMECH Ha [Eeno3vMTapHOM cyeTe B
CutnbaHke B Hbto-Mopke. Mo MHeHuo VipaHa, 418 xapakTepUCTUKM AeATeNbHOCTU Kak KOMMepUEeCKoii,
HY>XHO paccMaTpuBaTb UMEHHO rIpUPOdy Tako AeATe/IbHOCTY, a He ee OCHOBOMONAratoLLyo Liefb.

CLA, B cBOIO o4epenpb, 3asBUIN O TOM, UYTO MPU NPUHATUAM PeELLeHnA O KBasudmkaLumn ctatyca baHka
Mapkasu Cygy CTOUT OnupartbCsa Ha 3asBneHus, caenaHHble camum baHkoM. OHUM Takke counu, 4YTo
nokynka BaHkOM rapaHTWiiHbIX MpaB B 06/Mrauusix OTHOCWUTCA K OCYLLECTBAEHU VipaHOM COyHKLMK
ynpaBfieHNsi Ba/TKOTHbIMW pe3epBamMu, TO €CTb K CyBEPEHHOI (DyHKUMMK, a He KOMMepyeckoid. B cBoem
peweHun Cya OTMETUS, YTO, HECMOTPS Ha KOMMEpPYECKWUIA XapakTep MOkynku BaHnkom obnurauuii Ha
pbiHkax CLUA, 3TOoro HegocTtatouyHO AN KBasidvKaumn fAeATeslbHOCTM BbaHka Kak KOMMepYecKOM.
Momumo atoro, Cyf mocumTaul, YTO NMpU OLEeHKe Xapaktepa AesTesibHoCTW baHka ocoboro BHUMaHWSA
TaKke 3acnyXMBaeT CBSI3b MeXAay MOKYMnKol 60HA0B M OCyLleCTBNEeHNEM BaHKOM CBOEi CyBepeHHOiA
doyHKUMN.

Takum o6pasom, Cyg ycTtaHoBWA, YTO BaHk Mapkasn He MOXET xapakTepu3oBaTbCs Kak KOMMnaHus no
cmbicnly [oroBopa O Apyxb6e, TemM cambiM MOAAEPXaB HPUCAVKLUNOHHbIE BO3PaXKEHWS, BbIABUHYTbIE
CLWA, » 3aKk/ioumB, 4YTO Y HEro OTCYTCTBYET OPUCAMKUNA MO PACCMOTPEHMIO BOMPOCOB, OTHOCALLMXCS K

1 |CJ. Certain Iranian Assets (Islamic Republic of Iran v. United States of America). Judgement of 30 March 2023. § 16, 18-22, 31,
33, 37, 55-61, 72, 80, 84, 86.

20 |ICJ. Application of the International Convention on the Elimination of All Forms of Racial Discrimination (Qatar v. U.A.E.).
Provisional Measures. Order of 23 July 2018.

2l B pelweHun 2019 roga roBOpUIoCsL 0 TOM, 4TO lopucaukumna Cyna He oxBaTbiBaeT Tpe6GoBaHus VpaHa, kacatolmecst HapyLueHunii
MeXyHapOoHOro npasa CyBepeHHbIX UMMYHUTETOB.
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akTvBam LleHTpo6aHka. Tem cambiM Cy/l CKNOHWICA K KOHCEpPBATUBHOMY NOHUMAaHWIO cTaTyca BaHka Kak
rocyapCTBEHHOIo opraHa, faB YeTkue Pa3bACHEHUS OTHOCUTE/TbHO MOHUMAaHWUA NPUPOAbI LEeHTPasbHbIX
6aHKOB B MeX/yHapoAHOM npase.

2.2. VlcyepnaHne BHYTPEHHMX CPEACTB 3alnThI

Cyn otknoHun Bo3paxeHus CLLUA oTHOCUTEsIbHO OocnapuBaHUA NpUemMneMocTu fefla Ha OCHOBaHWUn
HeuncuyepnaHus VipaHoM BHYTPEHHWX CPeACTB NPaBoBOii 3alnTbl. COr1acHO 06bIYHOMY MEXAYHAapPOAHOMY
npasy rocyfapcTso, NPeabsBAloLLee B MEXAYHAPOAHYIO MHCTaHUMIO OT MMEHW CBOUX rPavkaaH MUCK Ha
OCHOBaHUW AMMNIOMaTMYECKOM 3aliuTbl, AO/MKHO McuepnaTb BHYTPEHHUE CpeAcTBa NpaBOBON 3alUuThl,
npexae 4Yem UCK MOXeT OblTb 3ac/ylaH. 370 TpeboBaHMe TakKe CUMTAeTCA BbINOSIHEHHbLIM, Koraa
OTCYTCTBYHOT BHYTPEHHUWE CpeAcTBa NPaBOBON 3allWThbl, AaOLMe NOTEPNEBLUNM PasyMHY0 BO3MOXHOCTb
Mosly4nTb BO3MELLEHNE.

B paHHom pene Cypn OTMETW, UTO KaxXAbli pas, Korga MpaHckue opraHnsauum go6mBaincb OTMEHbI
NnonoxeHuii dhefepanbHOro 3aKOHOAATEbCTBA, NOCKOSIbKY 3TU MOSIOKEHUA HECOBMECTUMbI C npaBamu,
npeaycMoTpeHHbIMK [loroBopom 0 Apyx6e, cyg CLUA paspelwian npotuBopeume mexgy [LoroBopom u
HaLMOHasIbHbIM 3aKOHOAATENNbCTBOM B MOJb3y HALUMOHA/IBHOIO 3aKOHOA4ATeNbCTBa Mo npuunHe 6osnee
NMo3gHero BpeMeHU ero npuHATUA (Mo cpasHeHuto ¢ Jlorosopom). Cya npuLlen K BbIBOAY, YTO MPaHCKue
opraHv3aumn «He KMeNnuM pasyMHOW BO3MOXHOCTW YCMELIHO OTCTavMBaTb CBOWM MNpaBa B CyAe6HbIX
pasbuparenbcTBax B CoefmHeHHbIX LWTatax», 1 oTk/10HUN Bo3paxeHne CLUA B OTHOLLEHMM ocniapuBaHus
nNp1MemMaIeMoCcTy Aena Ha OCHOBaHNW HencuepnaHus BHYTPEHHUX CPeACTB NPaBoBOl 3aLUUThI.

3. PaccmoTpeHune aprymeHToOB No CyLLecTBy

3.1. O npUMeHeHUN AOKTPUHBbI KYUCTbIX PYK»

B nepsyto ouepeab CLUA, cocnaBluMcb Ha AeCTBUE AOKTPUHBLI «4UCTLIX PyK», Npocuan Cyf OTKIOHWUTb
Bce TpeboBaHusa MpaHa Ha TOM ocHOBaHuK, YTo MpaH obpatnnica B Cya ¢ HegobpocoBECTHOW Xanoboil.
B vacTHocTh, CLUA ykasbiBa/iM Ha aTaky kasapm MupoTBOpueB B Beipyte B 1983 roagy, pe3ynsratom
KOTOpOli CcTasla CMepTb aMepuKaHCKMX BOeHHocnyxalwmx. Mo mHeHuto CLUA, MpaH, ccbinascb Ha
JoroBop o0 apyx6e, nbiTasica usbexarb BbiNjaTbl KOMMeHcauuu >xeptsam ataku. JIlo60oMnbITHO, 4TO
[JaHHbIli BOMPOC Y)Xe paccMmarpuBasics B 4acTU aprymMeHTOB, OTHOCSALUMXCSA K BOMPOCY O HOPUCAUKLAN,
ofHako CLUA Huyero HOBOro B CTaguio pacCMOTPEHUS cnopa Mo CywecTsy He npuBHecnu. Mpu atom Cya
B MTOre OTMETWU/I, YTO He BepeTcs yTBepxaaTb, NpeacTaBnsAeT M CO60N AOKTPUHA «UUCTbIX PYyK» (aHrN.:
clean hands) obbivaii unn 06LWMIA NPUHLMN Npasa.

B COOTBETCTBMM C [AHHON AOKTPUHONM WCTLY MOXET ObiTb OTKA3aHO B WCKE, B C/ly4yae €C/iM OH He
co6/M0JaeT npaBoBble HOpMbI®2, B pelieHun no aeny xadxas (aHrn.: Jadhav) Cyq yxe oTMedasl, uto
CuUMTaeT HEBO3MOXHbLIM MCMOMb30BaHUE AAHHON OOKTPVHbI B KAYeCTBE OOGOCHOBaHWS HENPUEMIEMOCTM
nena®. Bonee Toro, B pelleHun ot 2019 roga Cya yTOUHWII, UTO He 06s13aH KBa/IMpULMPOBaTh NPaBoBOl
cTaTyc AOKTPWHBLI, HO 06paTuN BHMMaHue, 4to KoMmuccusa no mexayHapogHomy npasy B cBOeM [poekTe
cTareil 06 OTBETCTBEHHOCTM rOCyapcTB 3a MeXAyHapo4HO-NPOTMBONPaBHble AesHus (ganee — MpoekT
cTaTeil) Takke oTKasaslaCb pacCcMaTpuBaTb HEBbLIMOMHEHNE YCNOBUIA A0OPOCOBECTHOCTM B COOTBETCTBUM
C [NOKTPUHOW «UUCTbIX PYK» B KAYECTBE OCHOBAHWS /151 UCK/THOUEHUSI MPOTMBONPABHOCTU?,

B pene 06 upaHckux akmusax CLUA npegnoxnnm Cyay vcnosb3oBaTtb CAeayowmii TeCT: BO-NEPBbIX,
Hanuuve npaBoOHapyLUEeHUA WU HenpaBOMEPHOro NOBEAEHUS; BO-BTOPbIX, BMEHEHME MPOTUBONPABHbIX
OeNCTBUIA TocyapCTBY-UCTLY; B-TPETbMX, Ha/IMUME CBA3U MEXAy NPaBOHapyLUEHUEM W 3asiBAIEHMAMMU
rocygapcrsa-uctua; B-4eTBepTbIX, [O0CTaTtoyHas CTeneHb Cepbe3HOCTU MpaBOHapyLUEeHUs; B-MATbIX,

2 Vpes OOKTPWHBI 3aK/OYAETCA B CEAYIOLWEM: «TOT, KTO MPUXOAUT 3a NpaBOCyAMEM, [O/HKEH NPUXOAUTL C YACTBIMU pyKamiu».
Precision Instrument Mfg. Co. v. Automotive Co. 324 U.S. 806. 1945. Cheng B. General Principles of Law as Applied by
International Courts and Tribunals. New York: Cambridge University Press. 1953. P. 155; Brownlie |. Principles of Public
International Law. 7th ed. New York: Oxford University Press. 2008. P. 503; Lauterpacht H. Recognition in International Law.
London: Cambridge University Press. 1947. P. 420-442. Schwebel M. Clean Hands, Principle. Max Planck Encyclopedia of
Public International Law Online. 2009. URL: https://opil.ouplaw.com/display/10.1093/law:epil/9780199231690/law-
9780199231690-e18?prd=EPIL (accessed: 27.11.2023).

2 Jadhav (India v. Pakistan). Judgment of 17 July 2017 // .C.J. Reports 2019 (lI).

2 B mae 2005 roga crneuvasnbHblid goknaguvk . P. [lyrapg B pamkax Komuccuy MexayHapogHOro npasa OTMETWI, YTO HECMOTPSI
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Hanuuve  aHa/iIorMYyHOro npaBoOHAPYLUEHUA WNW  HEenpaBOMEpPHOro  MOBEAEHUS CO  CTOPOHbI
rocygapcTea-0TBETUMKA, KOTOpPOe N03BoAW/I0 6bl Cyay OTKIOHUTb NPUMEHEHNE AaHHOW AOKTPUHBI.

Cya cyen npumeHMMbIMU NepBbIV 1 TPeTUl NyHKTbl Tecta: «CLUA He fokasanum, 4To VipaH HapyLwun
JloroBop 0 ApyX6e OCyLIEeCTBNeHNEM Tex AeACTBUiA, KoTopble BMeHaNn emy CLUA»?, a Takke To, 4TO
MeX4y BMEHSeMbIM NPOTUBOMNPaBHbIM AENCTBMEM W 3asBliEHMAMU camoro MpaHa oOTCyTCTBYeT
foctatoyHasi cBA3b®. Takum o6pasom, Cya yctaHoBwi, yto CLUA He npegoctaBunv [0CTaTOUHbIX
OCHOBaHWIA 419 NCMONb30BaHNSA OOKTPUHBLI «YUCTLIX PyK» B KauecTBe yo6eanTenlbHOro aprymeHTa 3awuThbl
no cywiecTBy aena.

Takvum o06pa3oM, HecMoTps Ha To 4yto Cya OTkNoHWA aprymeHTbl CLUA, cam hakt paccmoTtpeHus
Takoro Tecta CyfoM MMeeT ocoboe 3HadeHune. B oT/iMume OT CBOEro npeAplayLiero B3avMogeicTams ¢
JOKTPUHOM «umncTbiX pyk»?’, Cyfd He oTKasa/sics paccMaTpuBaTh apryMeHT, OCHOBaHHbI Ha 3Toi
[JOKTPYHE, Kak 3To Obl/10 BO BCEX OCTaslbHbIX Crlydasx. bonee Toro, npu aHasmse BOCbMU [ief, B KOTOPbIX
OfHa 13 CTOPOH obpalianach K fJaHHOW JOKTPUHE, CTAHOBUTCHA O4EBUAHO, YTO HU B O4HOM M3 HUX Cy[ He
npu3HaBan U He onupasica Ha Kakoii-nmbo TecT®. BmMecTe C 9TVM Hesb3sl He Npu3HaTth 1 To, uto Cya B
nTore OUEHWI [aHHbIA TECT MMEHHO B TOI TPAKTOBKe, B KOTOPOIA ero npegnoxunnu CLUA, caenas BbIBOAbI
O HESICHOM cTaTyce [aHHON AOKTPWHbI, & TakkKe HEBbINOSIHEHHbIX YC/I0BUSAX €€ NpuMeHeHus (cornacHo
Kputepusam, npeanoxeHHsiMm CLUA).

[elicTBNTENBHO, HA AaHHbIi MOMEHT HE CYLLECTBYET YCTOSIBLLETOCS MHEHMS OTHOCUTE/IbHO MPaBOBOro
cTatyca [OKTPWHbI «YUCTbIX PYK», HECMOTPS Ha €e HEeOAHOKPaTHOE YrNoMMHaHWe CTopoHamu gena.
Takum 06pa3om, OTK/IOHEHWe [AaHHOW [AOKTPUHbBI B 3TOM Jefle o4vepefHoil pas3 MoATBepAwsIo
«MOIYanmMByto» no3unumio Cyaa 0THOCUTENbHO AOKTPUHBI KYUCTBLIX PYK».

C p[pyroil CTOpPOHbI, HeMb3si He 3aMeTuTb, 4To XoTs Cya M noctapasics usbexarb Of4HO3HAYHOM
TPaKTOBKW, OH Kak Oyato npusHan: cakt Toro, yto CLUA He BbINOMHWAW YC/IOBUS CBOEr0 Xe TecTa,
ABNAETCA NNLb aNbTepPHATUBHOW aprymeHTaumelt, B TO BPEMS Kak r/1aBHOE — «UCKYCCTBEHHOCTb» TakuX
Kputepues.

3.2. 3noynoTpeb6neHne npaBom

MoHATMe «3/10ynoTpebsieHne npaBoM» B MeXAYyHapoLHOM Npase OMuCbIBAeT CUTyauuto, Korga OfHO
rocyapcTBO OCYLLECTB/SIET CBOE NPaBo TakMM 06pa3oMm, YTO 3TO «NPENATCTBYET OCYLLECTB/IEHNIO CBOUX
npae [Apyrumu rocygapcreamu, siMb60 Xe WX OCYLLECTBNIEHNE MPOUCXOOUT B LENsAX, CyLWeCTBEHHO
OT/IMYHBIX OT TeX, Pafn KOTOPbIX U3HAYATbHO CO3A4aBa/INCh 3TV NpaBax»™®.

B ob6ocHoBaHuWe 3asBneHns 0 TOM, YTO TpeboBaHuA VMpaHa NpeacTasBnsalT cobol 3/10ynoTpebneHve
npasom, CLUA BbIABMHYNWN ABa Te3uca. Bo-nepsbix, 3aaBnAs NpeTteHsnn, VipaH nbiTaeTca NCKYCCTBEHHO
pacwmputb CBOM npasa no [orosopy TakuMm o6pas3om, KOTOPbI He npeanoarancs Npu ero 3akiyeHnm.
Bo-BTOpbIX, N0 MHeHMO CLUA, MpaH nbiTasics YKAOHMTBCA OT 06s3aTenbCTBa Mo Bbinare penapauuii
XepTBam TEeppopuUCTUYECKNX akToB. B oTBeT Ha 310 WpaH o6BuHMA CLUA B nogMeHe MOHSATUIA.
Mo MHeHuo MpaHa, Bonpoc 3/10ynoTpebsieHns npoueccyasibHbIMU NpasBamu yxe paccmarpusasicsa Cygom
B peweHun ot 2019 roga, a ero puguyeckne OCHOBaHWA M O0ObEKT coBMajasiv C aprymeHToM O
3noynoTpebnenun npasom®. Bonee Toro, VipaH OTMETWS, YTO YCMELHOCTb TaKOro aprymeHTa 6bina

% ICJ. Certain Iranian Assets (Islamic Republic of Iran v. United States of America). Judgment of 30 March 2023. § 83.
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BO3MOXHa TO/MIbKO B TOM cC/lyyae, ecnm 6bl MMenucb JokasaresbCcTBa Hefo6pOCOBECTHOCTM ero
neicTenin®?

Cyn 3akmoumn, vyto CLUA He cmorm npoaeMOHCTPUpOBaThb AoKasaTrenbCTBa TOro, 4To Mpasa,
npuHATele VipaHom no [orosopy, OCYLLECTBASAMNCL Bpaspes3 C LenAaMKU, U3HauyasibHO YCTaHOB/IEHHbIMM
ONs HUX, M 4YTO 3TO npoucxoamno B yuepb CLIA. Mo Bonpocy BO3PaXeHWs] OTHOCUTESIbHO
«NOEHTUYHOCTU» apryMeHTOB O «3/10ynoTpebneHnn npaBoM» U «3/10ynoTpebneHuy npoueccyanbHbIMU
npaeBamu» Cyf Takke He cornacwics ¢ gosogamu CLUA, o6paTvB BHUMAHME Ha NX Pa3NNyHy NPUPOAY:
OfiHV OTHOCUJIMCh K BOMPOCY NPUEM/IEMOCTU, a Apyre — K CyLecTBy criopa®.

3.3. NicknioveHus, ceBA3aHHble C MPOU3BOACTBOM OPYXUA U COO6pa)KeHI/IFIMI/1 6e30nacHoCTH

WckntoueHns no coobpaxeHnsaM 6e30nacHOCTU (aHrn.: security exception) LUMPOKO NPUMEHSIOTCA Ha
npakTuke B pamkax BcemupHoli ToproBoii opraHmsaumu (ganee — BTO) n MeHepasibHOro cornalleHus no
Tapudpam © Toproene (ganee — [FATT)*, oTpaxas NOTPEGHOCTb B «aBTOHOMUMU A1s1 o6ecrneyeHun
CcO6CTBEHHOI 6e30MacHOCTM Y MHTEPECOB MHOTOCTOPOHHEN TOProBOii CUCTEMBI»®,

B cBoem pelweHun Cyg oTknoHWn aprymeHT CLUA o TOM, 4TO MCNONHUTENbHbIA yKa3 Ne 13599,
6/710KUPYIOLLMIA  COBCTBEHHOCTL  MPAHCKOrO MNPaBUTENbCTBA M CBA3AHHbIX C  HUM  (PMHAHCOBbIX
opraHusaumii, nognagaet nog gsa UckdeHns 13 [loroBopa: Mepsbl, peayiupyrujue npoussoocmso uiu
mop20B/1H0  OpPYXUEM, W Mepbl, KOmopble Heo6xo0uMbl 0/19 OCHOBHbIX UHMepecos 6e3onacHocmu
dozosapusarowjelicsi CmopoHbl.

Cyn He cornacuics € TeM, 4YTO WCMOSIHMTENbHbIA yka3 nognagaer nog OAHO M3 Ha3BaHHbIX
UCK/TIOYEHWI, TakK Kak Mepbl, NpeayCMOTPEHHbIE YKa30M, NMLb KOCBEHHO MOBAWAMN HA NPOU3BOACTBO U
Toproeto opyxuem KVpaHom. Kpome Toro, Cyn MOCTaHOBW/, YTO WCMOMHWTENbHbLIA YKa3 He Obla
HeobXxoAuM [ANA 3alnTbl OCHOBHbIX WHTepecoB 6e3onacHoctu CLUA, oTmeTuB, 4TO 060OCHOBaHUS,
N3/I0KEHHbIE B CaMOM WCMONHWUTENIbHOM Ykase, 6bliM B NepByl0 oyvepeib (PUHAHCOBLIMK, a He
CBSI3aHHbIMW C COOBPaXKEeHNsIMI 6e30NacHOCTH.

Takum o6pasom, Cyn NpMMEHUST [OCTAaTOYHO XECTKWIA NOoAXO4 NPV TOMIKOBAaHMU WUCK/KOYEHMWIA MO
coobpaxeHusam 6esonacHocTn. OTBeprHyB gosogbl CLUA, Cyn npefnoxus COGCTBEHHBIN KpUTEPUA Ans
onpefeneHnss  TakMx  UCKMOYeHWiAi. B ocHOBY  3TOr0  nogxoga  flerflo  ycTaHOB/ieHue
NPUYNHHO-CNIEACTBEHHON CBSA3U MexXAy Yrpo30i HauMOoHasIbHOW 6e30NacHOCTU 1 BBEAEHHbIMU Mepamu.
Be3ycnoBHO, 3T0OT BbiBOA Cyga NOTEHUMa/IbHO MOXET MMEeTb G0/bLIOe 3HayYeHue A1 MHTeprpeTaumu
COo0b6paXKeHnin 6e30MaCHOCTN B MEXAYHApPOAHOM npase.

3.4. O maTepuanbHO-NPaBOBbLIX HOPMaxX: HapyLueHve [loroBopa o Apyx6e co cTtopoHbl CLLUA

VpaH 3assBun 0 HapyLleHmmn cpasy LLIeCTU NOIOKEHUA pa3/InyHbIX cTaTeil [joroBopa o apyxbe. B ocHoBe
3asBMeHHbIX VpaHom HapylleHWil nexana COBOKYMHOCTb 3aKoHoAAaTeslbHbIX, WCMNOMHUTENbHBIX W
cyaebHbix Mmep CLUA, npuHATbIX ¢ 2002 roga (B 4acTHOCTH, pedb UAeT o nyHkTe 201(a) TRIA, 1610 (g) (1)
FSIA, a Takke 06 ncnosHuTensHom ykase 2012 roga Ne 13599).

MpumeyatensHo, 4To CyA OTKasaics paccmaTpvBaTb UCNOHUTENbHBIA yka3 Ne 13599 B Toil yactu, B
Kakoli OH 3aTparmBan baHk, Tak kak paHee Cyq yxe NoCTaHOBW/I, YTO He 06/1ajaeT opucamkumen ans
paccMoTpeHus HapylleHuia ctateid 3, 4 u 5 loroBopa o Apyx6e, cBsizaHHbIX C LieHTpo6aHKoM.

3.5. O NpaBOCYOGBLEKTHOCTN MPAHCKMX KOMNaHUA U AUCKPUMUHaLNN

MyHkT 1 cTatbyn 4 [loroBopa 0 Apyx6e npegycmaTpuBaeT cnpaBea/MBOe N paBHOe obpalleHne (dasiee —
®ET) u 3anpewaer CLWIA n VpaHy npuHMMaTb HEOOGOCHOBaHHbIE WM AUCKPUMUHALMOHHBLIE Mepbl B
OTHOLLEHUN TpaXaaH Uan KoMnaHwii gpyr gpyra.

WpaH ytBepxaan, uyto CLUA urHopvpoBany npaBOCYyObLEKTHOCTb WPaAHCKMX KOMMaHWuiAi Ha cBoei
Tepputopun n 4to Mepbl CLUA B cootBeTcTBUM C pasgenom 201 (a) TRIA, pasgenom 1610 (g) FSIA u
NCNOSTHUTENbHBLIM YKa3oM Ne 13599, 6bl/in HEO60CHOBaHHbLIMW. B 4aCTHOCTU, peyb Wia 0 cnefyoLmx
Mepax:

%2 Ibid. § 87.

3 Ibid. § 88.

34 Russia—Measures Concerning Traffic in Transit; United Arab Emirates—Measures Relating to Trade in Goods and Services;
Trade-Related Aspects of Intellectual Property Rights; United States—Certain Measures on Steel and Aluminium Products;
Saudi Arabia — Measures Concerning the Protection of Intellectual Property Rights.
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1) cornacHo pasgeny 201 (a) TRIA, B cnydae ecnv AnUo nonyyano cyaebHoe pelleHne B OTHOLEHWN
TpeboBaHMA O BO3MeELLEeHWM BpeAa, NPUYMHEHHOTO B pe3y/ibTate TEepPOPUCTMUECKOro akTa, uan
TpeboBaHusA, B pamMKax KOTOPOro B OTHOLUEHWW TEPPOPUCTUUECKON CTOPOHbI HE AEeNCTBYET UMMYHUTET,
npeaycMOTpeHHbI pasgenom 1605 (a) (7) FSIA, To akTMBbI Avua uavM opraHm3aynmn, 0603HauYEeHHbIX Kak
«TeppopucTMyeckas CTOpOHa», B COOTBETCTBUM C 3akoHopgaTtesibcteBom CLUA nognexar apecty u
BMOC/M€ACTBMM UCMNOMb3YOTCA AN KOMNeHcauun yuepba, NpUYnHEHHOro TePPOPUCTUYECKON CTOPOHOIA;

2) nonpaBkn K pasgeny 1610 FSIA, koTopble paclimpann Kateropum akTuBOB, AOCTYMHbIX AN1S
YAOB/NETBOPEHNA CYAEOHbIX TPebOBaHWiA, W BKIKYA/IM B HUX BCE WMYLLECTBO TOCYAAPCTBEHHbIX
opraHm3almin rocyfapcTs 13 CNncka «rocyapcTs — CMOHCOPOB TepPOpU3Ma;

3) cornacHo mncnonHutensHoMy ykasy Ne 13599, Bce akTuBbl npaBuTenscTBa MpaHa A0/MKHbI Oblv
ObITb 3a6/10KMPOBaHbI, BK/IOYas akTMBbl BaHka Mapkasun u gpyrmx npaHcknx qOUHaHCOBbLIX UHCTUTYTOB,
€C/IM 3TW akTMBbl Haxoaunuck Ha TeppuTopun CLUA nam «BO BrageHun wanm noj KOHTPosieM o6oro
aMepuKaHCKOro nuua, BKYas /1060l MHOCTPaHHbIA donnuan.

B cBoux TpeboBaHusx WpaH 3asBusl, 4YTO, BO-NEpPBbIX, MPUHLMN CNpaBesIMBoro U paBHOMNPaBHOIo
obpalleHs He coBnafaeT C MUHUMasIbHbIM CTaHOApTOM obpalleHus. Bo-BTOpbIX, OH 3asBWU, 4TO
YyCTaHOB/IEHNE HapyleHus, 3aTtparuBaroliero obecneyeHve crnpaBegMBOIO U PaBHOMPABHOIO
obpaleHns, TpebyeT  onpeaennTb:  BO-MEPBbIX,  MNPOW3BOMBLHOCTL  AENCTBWIA;  BO-BTOPbIX,
OVCKPUMUHALMOHHBIA  XapakTep; B-TPETbUX, OTCYTCTBUE Hads/exalleii npaBoBOA npouesypbl uaw,
B-UYETBEPTbIX, HECOOTBETCTBME 3aKOHHbIM OXMAAHWUSAM rpaxdaH 1 koMnaHwii. VipaH yTBepxgasl, uto gaxe
nNpu OrpaHNuYnTeIbHOM TOMIKOBAHWM MMeN MeCTO O0Tka3 B MpaBoCyAvu, MOCKOMbKY BBEAEHHbIE
OrpaHVyeHns yLemsam NpaBocyObeKTHOCTb MPAHCKMX KOMNaHWiA.

CLUA, B cBOW o4vepenb, OTBETUAN, YTO CNpaBeA/IMBOE M paBHOMpPaBHOe obpalleHne oTpakaeT OfuH
U3 [NaBHbIX KOMMNOHEHTOB MWHMM&/IbHOIO CTaHgapta obpalleHus, a MMEHHO 3aluTy OT OTKasa B
npasocyauun. MNpun 3TOM NOIOXKEHUSA O AUCKPUMUHALMOHHBIX U 3(PEEKTUBHBLIX Mepax no CMbIC/Y CTaTbu
[loroBopa He ycTaHaB/MBalOT OnNpeAeneHHbIX 06s3aHHOCTen no cobnogeHuto atux mep. CLUA Takke
OTMETUNN, YTO MPUHATbIE UMW Mepbl OblNM HanpasneHbl Ha 60pbOy C TEPPOPUCTUHECKMMW aKTamu, a
BBEEHHbIE CaHKLMN Kaca/IMCb TOMTbKO rOCYAapCTBEHHbLIX aKTOPOB, a HE YacCTHbIX KOMNaHuii VipaHa.

B cBoux BbiBogax Cyp 3asBua 0 TOM, 4TO [loroBop He npegycmarprBaeT NPMMEHEHNS MUHUMa/TbHOTO
CTaHAapTa ob6pauweHus. [lanee OH 3aknwouwa, 4Tto Mepa OyaeT cuMTartbCs HEOOOCHOBaHHOW B
CO0TBETCTBMM C [loroBopom 0 Apyxb6e, ecnv OHa He npecnefyeT 3aKOHHOW 06LeCTBEHHO Lienu, ecnm
Mexay npecnegyemoii Uefnbid U MNPUHATOM Mepoii HeT Hag/exalleil CBA3W WAM eCc/liM OHa SBHO
ypesmMepHa Mo OTHOLLEHWIO K Lenn.

HecmoTps Ha T0, 4YTo Mepbl CLUA TeopeTnyecku Morm Obl NnpecsiefoBarb 3aKOHHY0 NY6NYHYIO Leb
npegocTaBneHns  3@EKTUBHbIX CPEACTB  NPaBOBOA  3awMTbl  UCTUAM, KOTOPbIM  MPUCYXAEHO
BO3MeLlLeHne yb6bITkoB, Cyg cyen 3akoHodarteslbHble Mepbl  SIBHO  uYpe3MepHbiMW. Tak Kak
3aKkoHogatesnbHble akTbl CLUA Mcnonb3oBasi OY4EHb LUMPOKME TEPMWHbI, OHW MOIN OXBaTUTb Nb6oe
OpUANYECKOE /TNLO, HE3ABUCUMO OT CTEMEHW WA TUna KOHTPO/S HaZ HUM CO CTOPOHbI MpaHa. B atom
cmbicnie CLUA HecnpaBen/MBO CHSAMM «KOPMOPATUBHYHO 3aBecy» (aHr/l.; corporate veil), pacCCMOTPEHHYHO
Cynom paHee B pgene «bapcesnoHa  TpakwH», W NPOUTHOPUPOBaIN  CaMOCTOSATE/bHYHO
NPaBOCyO6bLEKTHOCTb MPAHCKMX KOMMAHWIA.

Kpome TOro, Cya cyen ucnonHuTeNbHblli yka3 Ne 13599 ABHO 4pe3mMepHbIM MO OTHOLLEHUIO K Lienu
pearvpoBaHusi Ha «MNOCTOSHHYIO MOAAEPXKKY TEPPOPUCTUYECKUX akToB»*® paHOM, MOCKOSIbKY OH
CNLLIKOM LLIMPOKO NPUMEHSIICSH K «/1060MY MPAHCKOMY (OMHAHCOBOMY YUpPEXAeHNo»*’.

Takum o6pasom, Cyn fan LWMPOKOe TOMIKOBaHMe CcTaHgapTa CrnpaBef/iMBoro M PaBHOMPAaBHOMO
oGpalleHnsi, oTBeprHys no3uuymio CLUA 0 ToM, 4YTO NpUMEHUMbIn cTaHgapT ana FET 6bin npocTo
MUHUMasIbHBIM  CTaHL4APTOM 0OpalleHnss B COOTBETCTBUM C OObIYHBIM  MEXAYHapPOLHLIM MPaBOM,
NOCKONbKy [JOroBop 0 Apyx6e He cogepxan nogo6HOro NPSIMOro OrpaHNYEHUs.

3% |CJ. Certain Iranian Assets (Islamic Republic of Iran v. United States of America). Judgment of 30 March 2023. § 157.
57 Ibid.

105



3.6. O cTtaHpapTe cnpaBef/IMBOro N paBHOro o6palleHnsa, PasymMHOCTU U AUCKPUMUHALUK:
UYTO eCTb Pa3yMHOCTb?

Ewe opHoin ocoGeHHoCcTblo peweHnss Cyga B Aene Hekomopble UpaHCKUE akmusbl CTano
NCMOJ/Ib30BaHne 1 MHTeprnpeTauus CTaHAapToB U NMPUHLMUINOB MEXAYHapOoAHOro MHBECTULIMOHHOIO Npasa,
a TaKe ToNIKoBaHWe cTaHgapTa pasyMHOCTH.

Maparpad 1 ctatbn 4 [JoroBopa 06513a/1 CTOPOHbI NPUAEPXMBATLCA NPUHUMNA CrpaBea/IMBoro 1
paBHOro o6palleHns, a Takke BO34epPXunBaTbCA OT NPUMEHEHUSA HepasyMHbIX WY AUCKPUMUHALNOHHBIX
Mep, HapyLualoLWwmx X 3aKOHHbIE NpasBa U MHTEPECHI.

WpaH 3asBun, 4to ctaHgapT crnpaBef/IMBOIO M paBHOro obpalleHnss He NpuBA3aH K MUHUMaIbHOMY
CTaHAapTy obpalleHns, 3akpensieHHOMY B MeXAyHapo4HOM O06bl4HOM npaBe. 1o ero MHeHuIo,
[loKasblBaHNe HapylleHUs 3TOro craHfjapra [O/DKHO MNOAUYMHATLCA CNefylolein sorvke: BO-MepBblX,
YCTaHOBUTb, SABMSAETCA NIN MOBeAEeHWe rocydapcTsa MpPOM3BOSIbHLIM, BOMUIOLLMM, HEecrnpaBeg/MBbIM,
YHUK&J/1bHbIM, BO-BTOPbIX, ANCKPUMMHALMOHHBLIM, B-TPETbUX, OTCTYNaloWMM OT Hag/iexalleii npasoBoi
npoueaypbl, NMG0 e, B-YETBEPTbIX, MOAPLIBANLIMM 3aKOHHbIE OXWAAHWA WPAHCKMX TpaxiaH wu
KOMMaHWi.

Mo BonMpocy O pasymHbIX U AWCKPUMMUHALMOHHLIX Mepax MpaH ykasas, 4To KpuTepuii pasymHOCTU
npeanonaraet AokasblBaHWe Ha/iexalleil B3anmMOCBA3N MeXAy LensMu rocyfapCTBEHHOM NOAUTUKA U
Mepamu, NpuHUMaemMbiMU 4715 ee peasim3auun, npu 3ToOM OTMETUB, YTO MPU OLlEeHKe pPasyMHOCTU CyAbl
TaKXe 4acTo CCbINAKTCA Ha KOHLIENLMIO NPOMOPLMOHaILHOCTU UM COPA3MEPHOCTN.

CLWA otBeprnin aprymeHT VpaHa o ctaHgapTe cnpaBef/iMBOro U paBHOro obpalleHus, 3asBuB, YTO
NocnefHNn OTpadkaeT MUHVMaUIbHbIM CTaH4apT obpalleHus, a «pasymHble Wn AUCKPYMUHALMOHHbIE
Mepbl» He COCTaB/ISAT CaMOCTOATE/NbHLIX 005A3aTeNbCTB, SABNAACH 4yacTbio cTaHgapta ®ET. OpgHako
O20Ke Mpu NPUHATUN KpuTepueB, NpeanoXeHHbix MipaHom, CLUA 3asBunu, 4to He HapyLwwinam naparpadg 1
ctatb 4 [loroBopa BBWAY TOro, 4YTO OCnapvBaemble Mepbl pPasyMHO OTHOCUUCL K MONUTKKE
CLepXuBaHNA Teppopu3Ma uyepe3 apecT rOCYAapCTBEHHbIX, & HE YaCTHbIX akTMBOB, & NOTOMY 6binn
nponopumoHasibHbIMU. Mo MHeHuto CLUA, Mepbl Takke C/I0KHO CYMTaTb AUCKPUMUHALVMOHHBIMW BBUAY UX
NpUMEHeHUs KO BCEM rocyapcTsaM — CoHCOpaM Teppopusma, a He TONbLKO K VpaHy.

B cBoem peweHnn Cyp onposepr uvHTepnpeTaumio, npegnoxerHHyto CLUA, cornacHo KOTOpO
0653aTeNbCTBa, 3aKpeneHHble B cTatbe 4, CTOUT paccMarpuBatb B COBOKYMHOCTU, Tak Kak OHW He
COCTaB/IAKT CaMOCTOATE/bHbIX 00653aTeNIbCTB. AHA/IN3 COLEPXKaHUA MUHUMA/IBHOTO CcTaH4apTa 3aluThbl,
no MHeHuo Cyaa, Takke He AB/ANCA HEOOXOAVMMbIM BBUAY OTCYTCTBUA YNIOMUHAHWA Takoro ctaHgapTa B
TekcTe ctatbl. bosee TOro, cyf Takke pasrpaHuynn HepasyMHOCTb W AUCKPUMUHALMOHHOCTL Kak ABa
pasHbIX cTaHgapTa, Npy 3TOM Havas C OLEHKN Hepas3ymMHOCTH Mep.

Mo MHeHMIO cyda, MNOHATUE «HEepasyMHbIN» O3Ha4yaeT «HeYTo, JIMWEHHOEe paLvOHa/IbHOro
o6ocHoBaHusA»®®, Tak, Hanpuwvep, B gene Kocma-Puka npomus Hukapazya Cyp 3asiBui, 4to Ans
aHasm3a pasymMHOCTV TpebyeTcs He NPOCTO 3asB/eHNe B 06LLEM BUAE, HO KOHKPETHbIE 1 cneuuduryeckme
o6CcTosITENbCTBA AeNa, KOTOopble B UTOre OnpeaensT pewenune cyga. Takum o6pasom, Cyg OTMETWI, UTO
NMOHMMaHWe PasyMHOCTU MOXET MEHATbLCA OT Aena K Aesly B 3aBUCMMOCTU OT 06CTOATENbCTB, NPY 3TOM
cpasy Xe MNoACHWUB, YTO B AaHHOM fene ByaeT onpefensaTb HepasyMHOCTb Mepbl No CMbicny jorosopa o
Apyx6e Ha 0OCHOBaHUM onpeaeneHHbIX KpuTepues.

B atoii cBs3n Cyg 0603HauYWI TpU 3nemeHTa A1 OonpefeneHns «pasyMHOCTU» Mepbl: 3aKOHHas
0o6LleCTBEHHAA Uefb, CBA3b MeXAy CpeactsaMu U LUenssMM M CopasMepHOCTb Mexay Lenbilo W’
pesynsratamu.

Bo-nepBblx, Cyg nocumtan 3akOHHOW LENbl  MpefocTaBfeHne  KOMMeHcauunm kepteBam
TEPPOPUCTUYECKMX aTak, OTBETCTBEHHbIM 3a KoTopble cyabl CLUA npusHanu Wpad. Cya oTMETwW, 4To
obecneyeHne 3hPEKTUBHbIX CPeACTB NPaBOBOM 3alWyTbl TeM wucTUaM, KOMYy Oblna npucyxaeHa
KOMMeHcauusa, cocTaBnsAeT NIerMTUMHYI0 06LLECTBEHHYIO Uesb. Bo-BTOPbIX, 415 TecTa Takke Heobxo4anmo
yCTaHOB/IEHME CBA3WM MeXAy npecsefyemMoi uenbio U nprHumaemMoi mepoil. Mo MHeHuto Cyaa, apect
MOXEeT COOTBETCTBOBaTbL LM NPefoCTaB/ieHUa KoMneHcauun. HakoHel, HemMasylo posib urpaet u
COpasMepHOCTb Lenu M pesynbtatoB. B uyacTHOCTW, Mepa He OyAeT cumtatbCs pa3yMHON, ecnv ee
HeratMBHOe BO3[elNCTBME Ype3MepHO MO OTHOLWIEHWIO K Mnpecfnegyemori uenu. Hanpumep, B Aene

3 |CJ. Certain Iranian Assets (Islamic Republic of Iran v. United States of America). Judgment of 30 March 2023. § 146.
% |CJ. Dispute regarding Navigational and Related Rights (Costa Rica v. Nicaragua). Judgment of 13 July 2009 // I.C.J. Reports
2009. P. 253. §101.
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Kocma-Puka npomus Hukapazya Cyn gan cnepywllee onpegesieHne TepMUHY pasymMHoCTU: «Mepa He
[OMmKHa ObITb HEPA3yMHOI B TOM CMbIC/IE, YTO €€ HEraTMBHOE BO3AENCTBMNE Ha OCYLLIECTB/IEHME MpaBa He
OO/MKHO ObiTb 4Ype3MepHbIM B CPaBHEHUW C TOIM 3aliMTOlM, KOTopas NpPeaocTaBfseTCs MU3Havyas/lbHOW
Lenm»“,

OpHako Cyg nocunTasl, 4YTo faxe ecrniv 3akoHogaresibHole nosoxeHmsa CLUA 1 nx nppmeHeHue cygamm
npecnefoBasio JIETUTUMHYKO OOLLECTBEHHYH Lefb, OHW HaHeCc/An 4pe3MepHblli yuwepb upaHCKUM
KOMMaHnsIM, a 3TO HeCopa3MepHO M3HadaNibHOWN uenu. Tak, Hanpumep, Cyg obpatun BHMMaHue Ha To,
yto Uenb BBeAEeHUA WCNoNHUTeNbHoro Yykasa Ne13599 3aknwuaniacb He B NpefocTaBeHuu
KOMMeHcauun, HO B OTBETE Ha Noadepxky paHoOM TeppopuCcCTUYEecKon AeATenbHoCcTW. Tak kak cgepa
[OeNCTBNS JaHHOro ykasa pacnpocTpaHsi/siacb Ha BCHO COOGCTBEHHOCTb J/1l0BOT0 MPAHCKOTO yYpexaeHus,
Takasi Mepa, No MHEHMIO cyAa, Oblna SIBHO Ype3MEPHOI MO OTHOLLIEHWUIO K CBOEN Lienn.

B posepuieHne Bcero Cypg 3akaoun, YTo nonoxeHue naparpada 1 ctateun 4 Lorosopa o gpyxée He
SABNSAETCA KYMYNSATUBHBIM KPUTEPUEM, TaK KaK pasfe/nTeNbHbIn COK3 «Un» CBUAETENbCTBYET O TOM, YTO
ONS HapyLleHWst HOPMbl AOCTaTOYMHO GyAeT AokasaTb OAHO M3 ABYX: MO0 HEpPaslyMHOCTb Mep, N60 nx
HEeAUCKPUMUHALMOHHBIA Xapaktep. B cBsa3n ¢ atum Cya NOrMYHO nocuuTan HeobsizaTesbHbIM
paccmarpumBaTb BONPOC ANCKPUMUHALLMM, TakK Kak HepasyMHOCTb Mep YXe Oblia yCTaHOB/EHA.

Takum 06pa3om, MOCKOMbKY B MEXAyHapoAHOM MpaBe OTCYTCTBYET OOLWENPUHATLIA MNoaxon K
onpefeneHvuio pasyMHOCTU, CMOP OTHOCUTE/IbHO COAEPXaHUS 3TOro MOHATUS KaK HUKOrAa akTyasieH.
OTcyTcTBME Yy CTOPOH YETKOro MpeAcTasB/ieHndA O TOM, KakK c/fefyeT MoHMMarb pasyMHOCTb, —
Kak cTaH4apT, KOHUEenuuo, NPUHUUN UAM MeTof YyCTaHOBNEeHNA (DakTOB — MOXET 06epHYTbCA He TOMbKO
CMOpoOM MeXay CTOpOHaMu OTHOCUTESIbHO OnpefeneHns 3Toro NoOHATUA, HO U MPOTUBOPEYUAMN B JIOTUKE
cyga. N xota Cyg B Aene Hekomopbie upaHCKUe akmusbl BblAenn/ COOBCTBEHHbIA TECT ANS1 OLEHKM
pasymHocTn geicteuii CLUA, npumMeHeHne 3TOro TecTa K 06CTosATeNbCTBaM Aena KaxXeTcs MOChneLHbIM.
Cyay cTtouno yagenuTb 60MblUe BHUMaHWUS CTaHAapTy, CTaBLUEMY r1aBHbIM S16/10KOM pa3gopa He TO/bKO B
aprymeHTaumm CTOPOH HacToALWEro gena.

3.7. O 3awmTe npaBa COGCTBEHHOCTN U AKCnponpualmum

Maparpad 2 ctatbu 4 [JorosBopa 0 ApyX6e 3akpenun NpuHLMN NOCTOSHHON 3awuTbl U 6e30MacHoOCTH
(nanee — @®MC), a Takke yCTaHOBW/ 3anpeT U3bATUA UMYLLECTBA, KPOME Kak B OOLLECTBEHHbIX Lensx 1
npu yCNoBUW CBOEBPEMEHHOIW BbINAaTbl CNpaBenMBOM KoMMeHcauun. HapylueHws, 3asBfeHHble
WpaHom, 3aknyanucb B He3aKOHHOW akcrnponpuaumn CLUA mpaHCKMX akTMBOB, a Takke B HapyLUeHWn
CTaHfapTa 3awuTbl uM 6e3onacHocT. B oTBeT Ha npepnoxeHHyio CLUA B kayecTBe aprymeHTa
«MONULENCKYI AOKTPUHY» MpaH OTMETWI, YTO [aHHas [OKTPMHA He YNOMUHAETCH HU B TEKCTe, HU B
travaux préparatoires [joroBopa. bonee Toro, BBefieHHble Mepbl He Oblv HanpasneHbl Ha Bceobliee
6naro M ABNSAIUCb AUCKPUMUHAUMOHHBbIMW. TakvMm o6pas3om, Cyay nNpefAcTosisio CHOBa pacCcMOTpeTb
BOMPOCHI, B OCHOBHOM KacatoLpnecs CTaH4apToB MeXAyHapoAHOro MHBECTULIMOHHOTO Nnpasa.

CLA 3aaBunu, 4TO MNPUHLMA MNOCTOSAHHOW 3awmTbl M 6e30MacHOCTM He pacnpocTpaHseTcs Ha
IOpMANYECKyto 3awmnTy. Tak Kak COBGCTBEHHOCTb MPAHCKMX KOMNAaHWUiA HUKOr4a He noggeprasiacb 3axsary
nnu gpyrum dpopmam yuep6ba, CLUA He HapyLIWIM AaHHBIA CTaHaapT.

Mpn atom Cyf OTMETW/, 4TO CcyfebHOe pelleHVe OTHOCUTE/IbHO PacnopsXeHWs COOCTBEHHOCTLIO
camo no cebe He MOXeT ObITb NPMPAaBHEHO K 3KCnponpuauum. Bmecto aToro, 4To6bl 3kcnponpuaums
nogsiexana KomreHcauun, B TaKOM peLleHnn Ao/mKeH NpUCcyTCTBOBaTL 3/1eMEHT NpoTuBonpasHocTu. Cya
Jasiee ykasan, 4YTO 3NemMeHT MNPOTUBOMPAaBHOCTM BCTpPEYaeTCcd, Hanpumep, B pesynsbrtare oTkasa B
npasocyaun. 19 3TOr0 OH CYEN HYXHbIM MpoaHasIM3nNpPoBaTb 3aKOHOAATESIbHbIE, UCMNOMHUTESbHbIE U
cyfe6Hble akTbl CLUA B COBOKYNHOCTM.

B wutore Cyg nocTaHOBW/, YTO M3bATUE aKTMBOB C MOMOLLbI CyAebHbIX Mep B COYeTaHun C
onpefeneHHbIM 3/1EMEHTOM HEe3aKOHHOCTW, TakuM Kak oTKka3d B npasocyauu WU  He3akoHHoe
OCYyLLIeCTBMIEHME BAACTHbIX MO/THOMOYMIA, MOXET ObiTb PaBHOCW/IbHO HE3AaKOHHOMY W3bATUIO WK
akcnpornpuauuun. JTioéonbiTHO, YTo CyA Takke BHOBb 06PATUICA K MOHATUIO Pa3yMHOCTU, ONpeaesnis ee
KaK O4HO M3 YC/I0BMWIA, OrpaHNyYMBatoLMX OCYLLECTB/EHWE TOCYAAPCTBEHHON BAACTV M 3aK/I4UB, YTO
mMepbl, npeanpuHaTble CLUA, 6b1n «HepasyMHbIMW», a MOTOMY SAB/IS/IMCb HE 3aKOHHbIM OCYLLIECTBNIEHNEM
CBOMX MOMHOMOUUIA, @ 3KCNponpuaLven B HapyLleHue ctatbu 4 [lorosopa.

4 ICJ. Dispute regarding Navigational and Related Rights (Costa Rica v. Nicaragua). Judgment of 13 July 2009 // 1.C.J. Reports
2009. P. 249-250. § 87.
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[anee, B OTHOLIEHUN NMPUMEHUMOCTU [AOKTPUHbI «NOSMLERCKMX MOMTHOMOUMIA rocyaapcTBa» (aHrn.:
police powers doctrine), Cypn 3aMeTus, YTO XOTS rocyAapCTBEHHbIE NOSIHOMOYMSA MOTYT OCYLLECTBAATLCSA
ANA 3aWmMThl 06L,ECTBEHHOTO 6/1ara, Takue NosIHOMOUNS He 6e3rpaHnyHbI.

B oTHOWweHMN npepocTaBfieHMst NOMHOM 3alnTbl U 6e3onacHocTU Cya OTMETW/, YTO K/OYEBbIM
anemeHToM ®MC cumTaeT NPUHLMN 3aWwmUTbl COGCTBEHHOCTM OT (PM3NYECKOTO Bpeaa, a He topUaMYECcKoro.
Bonee Toro, Cyg npepynpeann o6 ONacHOCTM pa3MblBaHWsi cTaHZapTa B C/lydae BK/IHOYEHUS B HEro
HOPUANYECKO 3amUThl HApAZy ¢ N3MYECKOIA.

Takum 06pa3om, HECMOTpPS Ha To, YTo Cya OTKasancs NPUMEHSITh LIMPOKOE TOMIKOBAHWE NOMOXEHNS O
®IC, He BK/OYMB B HEFO NOHATME OPUAMYECKON 3awwmTbl, AoBOAbI Cyaa OTHOCUTENIbHO NPUPaBHUBaHNSA
K He3aKOHHOW akcnponpuauumn mep, NpuHaTbix CLUA, npeacTatoT A0rMyHbIMU 1 060CHOBaHHbIMK. B ntore
Cyn nokasasi, UTO BBEeAEHME 3KOHOMMYECKUX OrpaHUYeHuin He Bcerga CoBnagaeT C OCYLLEeCTB/IEHVEM
06bIYHbIX PEryIATOPHbIX MOSIHOMOYWI, a rocyfapcTBaM Heo6GXOAMMO BHMMATE/IbHO CreduTb 3a TeM,
4TOObI HM NEpBbIe, HWU BTOPbIE HE OKa3blBaM AEeCTPYKTUBHOIO B/IMSIHUS HA BegeHne bu3Heca.

B 10 Xe Bpems Cya NpUMMEHMN CTaHAapT HepasyMHOCTM B KayecTBa TecTa A1l onpeaeneHust
HEe3aKOHHOCTM 3KCMponpuaLum, OTKNOHMBLUMCL OT CTaHAapTa, NPUHATOrO B MEXAyHapoAHOM npase.

3.8. O cBo6Goae Toprosnv

B cBoem pewennn 2023 roga Cya cornacusiica ¢ gosogom WMpaHa o tom, uto CLUA Hapywumnm csou
06513aTeNbCTBa B COOTBETCTBUM € NMyHKTOM 1 cTatby 10 [loroBopa o apyx6e no obecneveHno «cBoboabl
TOProBAV» A1s1 MPaHCKMX KoMnaHwid. Mo MHeHuto Cyaa, NOHATNE «TOProBAW» CreayeT MHTepnpeTUpoBaThb
LUMPOKO, BK/IOYAsA B HErO BCE BUAbLI KOMMEPYECKOWN AeATeNbHOCTY.

Cyn coenan nobonbITHOE 3aMevaHue, ob6paTvB BHMMaHMe Ha TOT (DakT, YTO HA MOMEHT NPUHATUSA
OorpaHnymTesbHLIX Mep TOProBble OTHOLLEHUS MeXAy CTOpOoHamu Bce elle cyuectsoBasiv. B utore Cyg,
3aKN4YMA, YTO MCMOMHUTENbHbIA yKka3 Ne 13599, a Takke Mepbl, NPUHATbIE B COOTBETCTBMM C TRIA 1
FSIA, MoryT 6bITb KBaIMOULUMPOBaHbI Kak (pakTnyeckoe npensaTcTBue s1l60in hMHAHCOBOM onepauuu,
NpPOBOAMMOIA VipaHOM W/IM paHCKUMM OMHaHCOBLIMY yupexaeHusmu B CLUA.

Mpu atom cyaba X. Yapnb3sopd B 0CO60M MHEHUU 3aaBuUa, YTo paH He npeAcTaBui 40CTaTOUYHbIX
JokasatesnbcTB Toro, uto CLUA Hapywmnim ctatelo 0 cBoboge Toproenn. OHa cocnanack Ha peLleHue no
feny HegpmsHble nnamgpopmbi (anrn.: Oil Platforms), B kotopom Cyf, ykasasl Ha HeobXxoAMMOCTb
JoKasaTesibCTBa peasibHOro BMeLLaTeNIbCTBa B TOPrOB/t0 4151 YCTAHOB/IEHUSA HapyLLUEHUS.

4. O BbINnare KoMneHcauum

B sawiouenve Cyg yctaHoBW/I, 4TO MpaH MMeeT npaBoO Ha KOMMEeHcauuio 3a ywepb, NPUYUHEHHbI
HapyLweHmamMn co cTopoHbl CLUA, koTopble 6blan ycTaHoB/ieHbl Cygom. Mpu 3TOM OH OTMETWS, YTO
COOTBETCTBYIOLLUMIA yLiep6 1 pasmep KOMNeHcaumm MOryT 6bITb OLLEHEHbI TO/IbKO Ha MocneaytoLlemM atane
pasbuparenbcTBa. B ToM e cryyae, ec/im CTOPOHbI He CMOryT AOroBOPUTHLCA O CyMMe KOMIMeHcaLluu
VpaHy B TeueHne 24 mecsueB, Cya no npocbbe /1060i M3 CTOPOH ONpPeaennT Takyto cymMy. B cBa3n ¢
3TUM MOXHO MPEeANosIOKUTb, YTO B CBETE HAMPSHKEHHbIX OTHOLUEHWI MexAdy CTpaHaMu LOroBOPUTbLCS
CTOpoHaM BpAL, Nn yaactea n Cyay NnpeacTonT BHOBb 06pallaTbecs K JaHHOMY Aery.

5. O6 0Cc00bIX MHEHUAX

Henb3a octaBuTb 6€3 BHMMaHusA 1M 6ecnpelefeHTHOe KOMMYEeCTBO OCOObIX MHEHWI U Aeknapauui,
MOArOTOB/EHHbIX CcyabsAMn MexagyHapogHoro Cyga B pamkax pAaHHoro gena: 13 u3s 15 cypei
ony6nmkoBasin OTAe/bHbIE U 0CObOble MHEHUS OTHOCUTENILHO K/THOUEBbLIX BOMPOCOB cnopa.

Tak, 0OfHOI M3 MaBHbIX NPaBOBbIX NPO6/EM, BbI3BaBLUMX pa3HOIIacus cpeav cygei, ctan Bonpoc o
ctatyce LleHTpob6aHka ¥ pacnpocTpaHeHUn Ha Hero topucaukumm MexayHapogHoro Cypa. B cBoem
pelweHnn no npeaBapuTeNibHbIM Bo3paxeHusm oT 2019 roga Cyg ykasan, UTO «HWUTO a priori He
NnpensaTcTByeT TOMY, 4TOObl OfHa OpraHM3auus 3aHuManacb Kak [esiTe/IbHOCTbI0 KOMMEPYECKOro
xapaktepa (unu, B 6051ee LWMPOKOM CMbIC/e, NPeanpUHUMATE/IbCKON AeATENbHOCTLIO), Tak U CyBEPEHHOM
fesitenbHocTbio»*, Momumo 3Toro, Cya nocumtasn, UTo «MOCKOSIbKY MMEHHO xapakmep daKTuuecku
OCYLLECTBNSAEMOlN [eATeNlbHOCTM onpefenser Ksanudukauuio, faHHoe puanmyeckoe Lo LO/HKHO
paccmaTpmBaTbCs Kak «KOMMaHusi» Mo cMmbic/ly [loroBopa B TOW Mepe, B Kakoii OHO 3aHMMaeTcs

41 ICJ. Certain Iranian Assets (Islamic Republic of Iran v. United States of America). Preliminary Objections. Judgment of
13 February 2019 // I.C.J. Reports 2019 (1). P. 38-39. § 44.
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[esTeNbHOCTbI0  KOMMEPYECKOr0  XapakTepa, [AaXe ec/liM OHa He $BAseTcA ero  OCHOBHOW
[EATENbHOCTbIO» 2,

VimeHHO npumeHeHne Cyaom TecTa, OT/IMYHOIO OT TecTa, NPUMEHEHHOTro UM XXe HECKONbKMMU rogamu
paHee, NpMBESIO K TOMY, UYTO HEKOTOpble CyAbW nocuntasiv 6osee npaBufbHbLIM ClefoBaTb CTaHOapTy
pelweHua 2019 roga. V1 pelictBuTenbHo: nodemy Cya, nsHadasibHO OLEHMBLUNIA XapakTep AesiTeNbHOCTH
Kak KMH4YeBON hakTop AN KBa/IMPUKaALMU HOPUANYECKOTO /iMua Kak KOMMEPYECKOW KOMMaHuu,
HECKO/IbKO JIET CMYCTA HEOXWAAHHO BbiGpan [NlaBHbIM KPUTEPUEM LE/b AEATe/IbHOCTM, a He ee
Xapaktep? HeyamButenbHoO, YTO Takoe HEMOCTOSHCTBO METOA010rMK 1 florukn Cyga cTasio OCHOBOI A/1s
OCTpbIX pasHornacuii cpegu cyneil. Hanpumep, kak 3assun cyapsa A. KOcyd B cBOEM OTAEIbHOM MHEHUN,
aHann3 Cyfa npoTMBOPEUNT KPUTEPUAM, YCTaHOBMEHHBLIM UM Xe B 2019 rogy. o MHeHUI0 cyabW, «CyTb
cnopa» 3ak/yanacb He B TOM, YTOObl oxapakTepusoBarb baHk Mapkasun kak KOMMepYeCcKyro KOMNaHuio,
a B TOM, YTObbI cAenartb 370 «B CBETE TEX Onepauuii, KoTopbiMK 3aHMMascs baHk Ha TeppuTtopum CLUA B
COOTBETCTBylOLlEe Bpemsa»*’, Takum 06pa3om, cyBepeHHas (YHKUUS BaHka He MOXeT WCK/IYaTb
OCYLLECTBNEHNA UM OEATENBHOCTW, KOMMEPYECKON MO CBOEN npupoae.

lMoMMMO 3TOro, HKAHChI TaKOro peLLeHus, CBA3aHHbIe C onpeaesieHeM pasMepa KoMneHcauun Takke
He ocTanncb Hes3ameuyeHHbIMK*, [leno B ToM, uTto TpeboBaHUs VpaHa, cBsi3aHHble ¢ BaHkoM Mapkasw,
COCTaB/IAMM MOYTU 2 MWIMapga [AOM1apoB, B TO BpPEMS Kak OCTa/lbHble ero TpeboBaHusA efga
npesbiwann 25 MWIIMOHOB. B cBeTe 3TOro npegcraBnsieTcs /60MNbITHLIM, HA YEM B AEACTBMTE/TbHOCTU
OCHOBbIBaNOCh pelleHne Cyaa OTCTYNUTb OT CBOEl apryMeHTaL My B OTHOLLIEHNW XapakTepucTnkn baHka.

Takum 06pas3om, Kak BepHO 3aMeTun cygba M. BbeHHyHa, B JaHHOM [Jefne OTCYTCTBYeT
NPeeMCTBEHHOCTb Mexay aprymeHTauven peweHns 2019 roga no npeaBapuTesibHbIM BO3PaXEHUSAM U
aprymMeHTauveli pelueHnst no cyulectsy 2023 roga*. Tem He MeHee NPEeMCTBEHHOCTb QUEBUAHO
HeobxoAvma 418 nognepXaHus foBepust He TofbKo K Cyay, HO U aBTopuTETa MEXAYHApPOLHOro npasa B
uenom. HenocnenosaTenbHOCTb /IOTUKW CyAa B PELUEHUN MO NpefBapuTesibHbIM BO3PAXKEHUAM U
pelleHMn no CyLlecTBy MpPeAcTaBnsieT COO0M WCKUUTENbHbIA cnydyali. besycnoBHo, nogobHoe
BO3MOXHO MPV  HAIMUMN  «BECKUX MPUUMH»*®, oflHAaKoO B JaHHOM [efe Takue npudnHbl Nn6o
OTCyTCTBOBaN, NMM6O BOBCE HE Obl/n 3aTPOHYThI camum Cyaom.

Cnegywowum BONPOCOM, pas3fenvBLLUMM MHEHUSI cyfeid, cTasia npobnema OueHUMBaHUS HE3aKOHHOIA
akcnponpuaumun, a Takke MpUHLUMN pasyMHOCTWU, NPYMEHEHHbIA CyfoM B AaHHOM KOHTekcTe. Cyabs
[. CnbyTnHae B cBOeM OCOH60M MHeHWM 3asiBWnia 0 Hecorslacum ¢ Tem, 4To geiicteus CLUA asnanuck
akcnponpuauveii. Mo ee MHeHuto, pAelicteus CLUA 6binn bona fide HeAWCKPUMUHALMOHHBLIM
OCYLLIECTB/IEHMEM MOANLENCKMX MOTHOMOYMIA TOCYAApPCTBA, HanpaB/IeHHbIX HAa AOCTMXKEHWE 3aKOHHbIX
Leneii: 3awWnUTy XepTB TeppopucTuyeckux atak’’. B TO e BpeMsi, Kak BepHO 3aMeTuna Ccyabs
X. Uapnb3sopdy, octaeTcs HeACHbIM, nodyemy B pelleHun Cyga NOHATUE «HepasyMHOCTU» BblTECHSET
YCTOSIBLUMECS] CTaHAapPTbl ONpefeneHns 3aKoOHHOCTM aKcnponpuauun®. B cBs3au C 3TM BHOBb Ka)keTcs
oyeBMAHbIM, 4To Cyay B aprymMeHtauuum CBOEro pelleHns CTOWN0 YAenuTb 60sblue BHUMaHWSA
WHTepnpeTauMmM OLHOI0 K3 caMbiX MPOTUBOPEUMBBLIX CTaHAAPTOB MEXAyHapo4HOro npasa, a Takxke
060CHOBAHHOCTY €ro NpPUMeHeHUst B KOHTEKCTe aKcnponpuaLmu.

Mommmo 3Toro, peweHne Cyaa OTHOCUTENBHO Toro, 4To cBovmun geictBuamu CLUA Hapywmim
nonoxeHne JoroBopa o0 cBobode TOProB/M, Takke Bbl3Ba/I0 pasHoriacus cpeauw cygein. Tak, Hanpumep,
M0 MHEHWIO HEKOTOPLIX cyfdel, VpaH He npegocTaBun AOCTATOYHbIX [JOKas3aTeslbCTB BMeELLATe/bCTBa
CWA. B vactHocTu, cyabs [1. Tomka nocuutan, 4to Takve geictBus CLUA 6bian  Bbi3BaHbI
HeobX0AMMOCTbI0 «UCMOMTHEHUS CyAe6HbIX pelleHuit», o yem B 10 cTaTbe He roBoputcs BoBce*. Bonee

2 Ibid.

4 |CJ. Certain Iranian Assets (Islamic Republic of Iran v. United States of America). Judgment of 30 March 2023. Separate opinion
of Judge Yusuf. § 15.

4 ICJ. Certain Iranian Assets (Islamic Republic of Iran v. United States of America). Judgment of 30 March 2023. Separate
Opinion of Judge Bennouna. § 1.

4% |CJ. Certain Iranian Assets (Islamic Republic of Iran v. United States of America). Judgment of 30 March 2023. Separate
Opinion of Judge Bennouna. § 12.

4 Ibid.; 1ICJ. Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Croatia v. Serbia).
Preliminary Objections. Judgment of 18 November 2008 // |.C.J. Reports 2008. P. 429. § 54.

4 ICJ. Certain Iranian Assets (Islamic Republic of Iran v. United States of America). Judgment of 30 March 2023. Separate
Opinion of Judge Sebutinde. § 30.

4 |CJ. Certain Iranian Assets (Islamic Republic of Iran v. United States of America). Judgment of 30 March 2023. Separate
Opinion of Judge Charlesworth. § 2.

4 ICJ. Certain Iranian Assets (Islamic Republic of Iran v. United States of America). Judgment of 30 March 2023. Separate
Opinion of Judge Tomka. § 33.
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TOro, Kak oTMeTuna cyabsi X. Yapnb3sopd), MHOTME AENCTBMS rOCyAapCcTB, B TOM YUC/IE PETYNATUBHbIE
Mepbl, HEN36EXHO B/IMSIOT Ha COCTOSIHVME TOProBAW NPSIMbIM UM KOCBEHHbIM 06pa3om®°.

Kpome TOro, Bbi3biBaeT BOMPOCHI aprymeHTaumsa Cyaa B OTHOLUEHWM MPaBOBOrO cTaTtyca, a Takke
NPUMEHUMOCTU OOKTPUHbI «UYUCTbIX PYK» K 06CTOATeNbCTBaM fgena. Tak, HecMoTps Ha To, 4to Cya
OTMETU/ NPaBOBYH) HEONPeAeneHHOCTb AAHHOT0 MpuHUMNa, B TOW Xe YacTu peweHus Cyn nocneLwms
YCTAHOBUTbL TECT 4J/1 aHa/IM3a «HYUCTbIX PYK» Kak 04HOro u3 rnasHblx aprymeHtoB CLUA. B cBA3M C aTUM
KaKeTCA CTpaHHbIM TO O6CTOATENbCTBO, YTO HU OAVMH U3 CyLEeWll He Bblpa3usil MHEHWUS OTHOCUTESIbHO
BOMpoca NpUMeHeHUs1 AOKTPUHbI «YUCTbIX PYK». OfHAKO MMEHHO 0COOble MHEHUS NO3BOINAW pas3rsafeTb
rNlaBHbIE TOUKN PACXOXAEHUS B3I/IA40B CyAEei, BbIHECLUNX PELUEHME M0 4aHHOMY Aeny.

3aknwyeHue

Ha cerogHAwWHWA OeHb MeXAyHapoAHOMY MpaBy He YYXA0 OTPaKeHWe MOMUTUYECKMX LIEHHOCTEN,
VHTEPECOB W NPEANOYTEHUI pPasnUYHbIX MEeXAyHapoAHbIX akTopos®. OpHako pelwleHve Cyna B fene
Hekomopsbie upaHckue akmusbl TOBOPUT He TOMbKO O CNOCOGHOCTWM rOCyAapcTs oOcnapusarb
3KOHOMMYeckme caHkuun B MexayHapogHom Cygae, HO U 06 oTKpbITOCTM Cyda K OUEHUBAHMIO Kak
MaTepuasibHO-MPaBOBbIX HOPM, TaK M pas3/IMyHbIX AOKTPWH NPU BbIHECEHWW PELUEHUS O JIeraslbHOCTM
OrpaHNyYuTEsNbHBbIX Mep (Hanpumep, AOKTPUHbI KYUCTbLIX PYK»).

[JeiicTButensHo, pelleHve no geny Hekomopsie upaHckue akmusbl NPeACTaBNAeTCA O4HUM 13 CambiX
Apkux B npakTuke Cyga 3a nocrnegHee Bpems: M C TOYKM 3PEHUst OLEHKM MpaBoOBOW Mpupoabl
9KOHOMMYECKMX CaHKUMiA, aaHHol Cygom 4depe3 npu3my J[loroBopa, M C TOYKM 3PEHUST BOMPOCOB
onpegeneHuns craryca LieHTpobaHKa, [AOKTPUHbI «YUCTbIX PYK» U Apyroro. B To xe Bpems noaxog Cyaa B
[JaHHOM fefne C/I0KHO HasBaTb onpefeneHHbiM. Tak, Cyn OTCTynaeTr OT MHOMMX CBOMX 3asiB/IEHW,
cAenaHHbIX B peweHnn 2019 roga, TeM cambiM M3berasi NpU3HaHWS opucanKUMM Hag, LieHTpanbHbIM
6aHKOM VpaHa, 4YTO AEMOHCTPUPYET CTeneHb OCTOPOXHOCTM, C KOTOpOoi Cyf OLEHMBAET JieraslbHOCTb
SKOHOMMWYECKMX CaHKUUiA. HeogHO3HA4YHO! MOXHO cuMTaTb U MOSIOBUMHYATYH «nobegy», O KOTOPOR Ha
[JaHHbIi MOMEHT 3asBU/IM 06e CTOPOHbI cnopa. M xoTsa pewenne Cyaa HeM36exHO CnocobCTBYET poCTy
npeLefeHToB OcnapuBaHusa 3KOHOMUYeckux caHkuuii CLUA co cTopoHbl gpyrux ctpaH, CLUA yxe
0603HaunN peweHne Cyaa Kak «KpynHblii ycrnex»®?, B TO BpeMsl kKak MUHMCTEPCTBO MHOCTPAHHbLIX e
MpaHa Ha3Ba/lo PpellEHNe «[0Ka3aTe/lbCTBOM MpPaBoThl MpaHa W HapylweHWin CTopoHbl CLUA»®S,
[JencTBuTeNnbHO, XOTA B CBETE HAMpPsHKEHHOW MONMTUYECKO 06CTaHOBKM B MUpE, a Takke B OTCYTCTBME
BbIN/IQYEHHOM KOMNeHcauuy 3aBepeHWss 06 OfHO3Ha4yHOW nobede OAHOM W3 CTOPOH KaxyTcs
npexaeBpemMeHHbIMU, HacTosee pelleHne Cyaa CNOXHO He Ha3BaTb CyfAbOOHOCHBLIM B [0/ITOCPOYHOWA
nepcrnexkTMBe: UMEHHO OHO NPWOTKPbLIIO 3aBeCy Haj TeM, r4e 3aKkaH4YMBatOTCHA rpaHuLbl 93KOHOMUYECKOTO
NPUHYXAEHUA N — YTO [NTABHOE — MOXHO J1I1 UX OCMOPUTb.
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Abstract

This article discusses the judgment of the International Court of Justice in the case Certain Iranian Assets (Islamic Republic of Iran
v. United States of America) concerning the US’ alleged violations of Treaty of Amity, Economic Relations and Consular Rights,
which had been concluded between the US and Iran on 15 August 1955. The author discusses the features and historical
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background of the US counter-terrorism legislative policy, as well as the subsequent judicial responses of the US legislative and
executive bodies imposing restrictive measures against Iran. Notably, despite the fact that there are currently about 300 multilateral
and bilateral treaties providing for the jurisdiction of the ICJ in the event of a dispute, only a handful of disputes concerning
economic sanctions have reached the ICJ, making the recent judgment particularly important. The article mirrors the Court’s
reasoning, starting with questions of jurisdiction and admissibility with respect to the legal status of the Central Bank of Iran Markazi
and the exhaustion of local remedies. The author concludes that in its characterization of Markazi, the Court leaned towards a
conservative understanding of the Central Bank’s status as a state organ, offering clear argumentation on the understanding of the
nature of central banks in international law. The author also discusses substantive issues, including the status and applicability of
the “clean hands” doctrine in international law, the “abuse of right” doctrine, the arms production and security exceptions, the legal
personality of Iranian companies, and discrimination. In its judgment the Court even considered international investment law issues,

i.e., the standards of fair and equitable treatment and reasonableness. The author concludes that the Court applied the
“reasonableness” standard as a test for determining the unlawfulness of expropriation, thus deviating from the standard accepted in
international law. The article also discusses the dissenting opinions and declarations written by 13 of the 15 ICJ judges in the case.
Finally, the author raises a question on whether the Court’s findings constitute the revolutionary approach at identifying the legal
borders of economic sanctions, or rather a cautious one aimed at finding the balance between legal and fair.
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