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Abstract

The article discusses how the European Court of Human Rights (hereinafter — ECtHR, the Court) influences the way the European
Convention on Human Rights (hereinafter — ECHR, the Convention) is systematically interpreted in the context of state
responsibility. The article highlights that interpretation of the Convention and general principles of state responsibility is crucial for
holding states accountable, ensuring justice for victims, and upholding the credibility and coherence of international law. For this
reason, it is essential for the Court to carefully interpret the ECHR within the broader context of international law. The authors
believe that one of the most practical strategies to analyse this issue is through determining the consistency of the European Court
of Human Rights’ approach to state responsibility issues, elaborated through its case-law, with general customary rules of
international law. It can be effectively performed through the lens of three fundamental problems: jurisdiction and attribution
interaction problem; issues of state responsibility for the acts of international organisations, paying special attention to
peace-keeping operations; and third-state responsibility problem. The analysis shows that the Court creates its own criteria, often
conflicting with each other, by ignoring established general rules of international law on state responsibility. Lastly, the authors show
that while the Court often acts as a lawmaker, it should create the law in a unified way to apply it fair and equally for the purposes of
human rights protection. It is not the states and their particular interests that should govern the application of law by the Court. In the
end, the authors come to the conclusion that the policy behind the Court’s decisions is not only predominantly inconsistent with the
general customary rules of international law and the object and purpose of the Convention, but also results in the creeping
fragmentation of the international law on state responsibility.

Key words

systemic interpretation, state responsibility, human rights, attribution, international organisations, peace-keeping operations,
third-state responsibility
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Introduction

For years now, the failure of international law to protect people globally continues to remain at the very
heart of conflict and mass atrocities in many places around the world. With 27 global conflicts still
ongoing,* the question of to what extent and under what conditions the application of the European
Convention on Human Rights by the European Court of Human Rights takes into account the general law
of state responsibility, is crucial as the breadth of human rights protection depends on the answer to this
very question.

Interpretation and application of the ECHR and general law of state responsibility for the purposes of
establishing state’s responsibility are indispensable for restoring justice and protecting the victims, as well
as for re-establishing credibility and consistency of international law. For this reason, the importance of

L Global Conflict Tracker. Council on Foreign Relations. URL: https://www.cfr.org/global-conflict-tracker (accessed: 26.02.2024).
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systemic interpretation of the ECHR by the Court, which requires taking into account relevant rules of
international law while interpreting a treaty,? cannot be overlooked.?

Yet, with every cherry comes a bite: despite the commitments, and taking into account the widely
recognised and broadly researched technical reasons behind interpretational discrepancies and
inconsistency of the ECHR case-law that includes, inter alia, the multiplicity of judges compositions,
competition of legal schools and approaches within the Court, the lack of effective ways to resolve arising
collisions,* it appears to be quite difficult for the interpretation to stay out of the realm of politics. Thus,
there arises the following question: is the policy behind the ECtHR consistent with systemic interpretation
of the ECHR in the area of state responsibility, and is it consistent with the general customary law?

The present paper is different from other works which examined the role of state responsibility in
interpretation of the ECHR® since authors suggest looking at this problem from the perspective of
constitutionalist approach to international law,® and presuppose that a common interest of humanity
should extend beyond the interests of states by consequently limiting the sovereignty of the latter through
the process of decision-making conducted by international judges. Thus, it is only reasonable to draw
inspiration from the approach of M. Koskenniemi, who once stated that “being an international lawyer has
not just involved taking a ‘critical’ attitude towards the international system but doing so from the
perspective of the idea of law as the expression of the ‘social™.” Another distinction of the paper is,
consequently, the critical examination through the lens of social values.

To demonstrate the problem from within, three main sections are identified, revealing the underlying
problems of the Court’'s reasoning most vividly. First, whether the ECtHR provides proper distinction
between two concepts of international law — “jurisdiction” and “attribution” in the course of its case-law.
Second, whether the state is responsible for the acts of international organisations and, in particular, the
acts of its troops conducting peace-keeping operations under an international organisation’s mandate.
And finally, should the third state which has not irrevocably committed an international wrongful act, be
held responsible for certain actions?

To further uncover these issues, an assessment of the ECtHR ability to protect human values in the
area of state responsibility by providing comprehensive comparison of the ECtHR case-law approach with
customary law rules provisions codified in Articles on the Responsibility of States for Internationally
Wrongful Acts (hereinafter — ARSIWA, Articles)® and Articles on the Responsibility of International
Organisations (hereinafter — ARIO) is conducted.®

1. Extraterritorial state responsibility: jurisdiction and attribution

The present paragraph is aimed to reveal by analysing the ECtHR case-law one of the most challenging
problems in terms of the ECtHR systemic interpretation’® that is the relationship between attribution and
jurisdiction. The mentioned problem acquires special significance in cases involving extraterritorial acts.
As was stressed by J. Crawford and A. Keen: “The Court’s misunderstanding of the interactions between

2 United Nations. Vienna Convention on the Law of Treaties. 23 May 1969. 1155 U.N.T.S. 331. Article 31(3)(c).

3 Koskenniemi M. Fragmentation of International Law. Difficulties Arising from Diversification and Expansion of International Law.
Report of the Study Group of the International Law Commission. Yearbook of the International Law Commission. 2006. Vol. II.
Part 2. P. 175-184.

4 Albuquerque P., Wojtyczek K. Judicial Power in a Globalized World. Berlin : Springer International Publishing, 2019; Pirola F.
Between Deference and Activism: The ECtHR as a Court on States or a Court on Rights? Exploring the ECtHR Interpretative
Tools. Université Cote d'Azur; Universita degli studi di Milano. Milan : Bicocca, 2023; Repetto G. The Constitutional Relevance of
the ECHR in Domestic and European Law. Cambridge, UK : Intersentia, 2013. P. 137-187; Tzevelekos V. The Use of Article 31
(3)(C) of the VCLT in the Case Law of the ECtHR: An Effective Anti-Fragmentation Tool or a Selective Loophole for the
Reinforcement of Human Rights Teleology-Between Evolution and Systemic Integration // Michigan Journal of International Law.
2010. Vol. 31. P. 621.

5 Crawford J., Keene A. The Structure of State Responsibility under the European Convention on Human Rights // The European
Convention on Human Rights and General International Law / ed. by A. Aaken, |. Motoc. New York, NY, USA : Oxford University
Press, 2018. P. 34; Sturma P. State Responsibility and the European Convention on Human Rights. Czech Yearbook of Public &
Private International Law. 2020. Vol. 11. P. 11; Evans M. State Responsibility and the European Convention on Human Rights:
Role and Realm [/ Issues of State Responsibility before International Judicial Institutions / ed. by M. Fitzmaurice, D. Sarooshi.
The Clifford Chance Lectures. Portland, OR, US : Hart Publishing, 2004. P. 139-160.

5 Verdross A. Constitution of International Legal Community. 1926; Peters A. Fragmentation and Constitutionalization /I Oxford
Handbook of the Theory of International Law / ed. by A. Orford, F. Hoffmann. Oxford, UK : Oxford University Press, 2016.

7 Koskenniemi M. From Apology to Utopia: The Structure of International Legal Argument. Cambridge, UK : Cambridge University
Press. 2005.

8 International Law Commission. Articles on Responsibility of States for Internationally Wrongful Acts. G.A. Res 56/83.
12 December 2001.

9 International Law Commission. Draft Articles on the responsibility of international organizations. G. A. Res. 66/10. 2011.

1 Vienna Convention on the Law of Treaties. Article 31(3)(c).



jurisdiction and attribution has the potential to threaten both the coherence of the secondary rules on
state responsibility and the Court’s own jurisprudence”.*

The crux of the jurisdiction and attribution relationship problem lies in quite contradictory decisions by
the ECtHR. The Court emphasises the integral role of attribution in establishing jurisdiction, as well as
stressing their separability in some cases,”® and in others — presumes attribution existent as
consequences of jurisdiction.*?

The idea of attribution inalienability when establishing jurisdiction appears to be quite reasonable, as
attribution stipulates any link between the author of the internationally wrongful conduct and the state that
made the author of such conduct responsible for it.!* Hence, this is the attribution that should be
established first, to provide the basis link between the extraterritorial act and the state.

Under Article 1 of the ECHR, parties are obliged to secure the rights and freedoms to everyone within
their jurisdiction. Hence, the presence of state jurisdiction is the core criterion of the ECHR application.
Yet, this criterion is not territorial, but rather functional: “When territorial jurisdiction is mentioned, it should
therefore not be understood to mean that jurisdiction is territorial in nature, but only that territory is used
as shorthand for the function of jurisdiction”.*®

To exercise extraterritorial jurisdiction, the assessing criteria elaborated by the ECtHR's case-law
should be presented. For the first time the Court in Loizidou v. Turkey® in 1996 established that a
Contracting Party could exercise jurisdiction over both a person and an entire territory that is under its
effective control. However, the Court is quite cautious about the issue of extraterritorial jurisdiction. In
2001, the Bankovi¢ decision appeared to reframe the notion of jurisdiction in an absolutely restrictive
manner. The Court stated that the Convention’s application is primarily territorial and that the exercise of
extraterritorial jurisdiction is exceptional.’” After a decade, the ECtHR returned to its approach set in the
Loizidou v. Turkey case. The Al-Skeini*® judgment of 2011 clearly defined the possibility to establish
extraterritorial jurisdiction by breaking down the exercise of extraterritorial jurisdiction into two categories:
under spatial basis (territorial control) and/or personal basis (personal control).’® Territorial control is
present when a state exercises de facto effective control over an area abroad directly, through the
Contracting State’s own armed forces, or indirectly, through a subordinate local administration,?® while
personal control is exercised when a state carries out control over individuals. The Court identified
specific situations when such personal jurisdiction may arise including when exercised through diplomatic
and consular agents, when state agents exercise public powers on another state’s territory and, most
contentiously, when an individual is brought into a state’s jurisdiction through the use of force.?* These two
criteria of territorial and/or personal control presence when establishing jurisdiction should be seen as
complementary, but not as alternatives, as state jurisdiction is always personal.

Hence, in contrast to attribution that provides for any link between the author of the internationally
wrongful act and the state that made it responsible for such an act, the jurisdiction requires control
(territorial and/or personal) to be presented between the state in question and an individual. Only by
establishing a clear link between the extraterritorial act and the state, through an attribution test, can
personal and/or spatial jurisdiction be established. The notions of jurisdiction and attribution are separate
and should not be mixed. Nevertheless, the Court at the same time elaborates its own approach to the
jurisdiction and attribution interaction. The approach is based on the mere presumption of attribution as a
consequence of jurisdiction.

% Crawford J., Keene A. Op. cit. P. 190.

2 ECtHR. Behrami and Saramati v. France and Saramati v. France, Germany and Norway (dec.). Application nos. 71412/01 and
78166/01. Judgment of 2 May 2007; ECtHR. Drozd and Janousek v. France. Application no. 12747/87. Judgment of 26 June
1992.

13 ECtHR. Loizidou v. Turkey (Preliminary Objections). Application no. 15318/89. Judgment of 23 March 1995; ECtHR. Cyprus v.
Turkey [GC]. Application no. 25781/94. Judgment of 10 May 2001.
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In this regard, the Loizidou v. Turkey case that introduced the concept of effective control requires
more detailed consideration. The case concerned an applicant who, since the Turkish invasion in 1974,
was not allowed to access her real estate in occupied Northern Cyprus where Turkey established its local
administration — the Turkish Republic of Northern Cyprus (hereinafter — TRNC). Turkey denied that its
agents were exercising jurisdiction, claiming that the acts fell within the jurisdiction of the TRNC and were
attributable to its agents.?> The ECtHR stated that “...the responsibility of a Contracting Party may also
arise when as a consequence of military action — whether lawful or unlawful — it exercises effective
control of an area outside its national territory. The obligation to secure, in such an area, the rights and
freedoms set out in the Convention derives from the fact of such control whether it be exercised directly,
through its armed forces, or through a subordinate local administration”.?® In accordance with the Court it
was sufficient that Turkey exercised effective control of the area outside its own territory, thereby such
conduct is prima facie attributable to Turkey and constitutes jurisdiction.?*

At the merits phase, it was found that “...it is not necessary to determine whether <...> Turkey actually
exercises detailed control over the policies and actions of the authorities of the TRNC. It is obvious from
the large number of troops engaged in active duties in Northern Cyprus <...> that her army exercises
effective overall control over that part of the island. Such control, according to the relevant test and in the
circumstances of the case, entails her responsibility for the policies and actions of the TRNC”.?® Hence,
the ECtHR recognised that Turkey is responsible for its conduct merely through presumption of its control.
Providing no attribution test the Court comes to the following conclusion: Turkey is responsible for
violations committed as the violations in question fall under Turkey’s jurisdiction. These principles
concerning jurisdiction by means of control over an area have since been confirmed in the case of Cyprus
V. Turkey?®® and most other cases concerning the situation in Northern Cyprus.?

Tending to application of such an approach that mixes two completely different concepts of jurisdiction
and attribution the Court contributes to resistant inconsistency of its case-law in the area of state
responsibility with general international law. It is obvious that the general law test of effective control,
which has been established in the absence of ARSIWA, is broader than the one provided by the
International Court of Justice (hereinafter — ICJ) in the Nicaragua case.?® Moreover, it appears that the
exercise of control in accordance with the general law test is linked to individuals, as well as stipulated by
the ECtHR, while the Court in the Loizidou case ties effective control with the territory.

The Court continued to apply its approach elaborated in 1996 within the scope of the Loizidou v.
Turkey case to the llascu et al. v. Moldova and Russia case of 2004.° However, the ECtHR provided
some modifications to its way of reasoning. The complaint against Moldova and Russia concerned a
situation which occurred on Moldovan territory.*° The Court established that Moldova had lost control over
a part of its territory (Transdniestria), and had therefore limited its jurisdiction.®! From Russia’s perspective
the case was extraterritorial, the ECtHR did not invoke the criterion of territorial control but held that the
authorities of the Moldavian Republic of Transdniestria remained under the effective authority of the
Russian Federation, and in any event it survived by virtue of the military, economic, financial and political
support given to it by the Russian Federation.** It should be mentioned that in contrast to the Loizidou v.
Turkey case, the fact of occupation was not established in llascu et al. v. Moldova and Russia.* This is
one of the main reasons why the modifications to the established approach were essential.

In the present case, the Court considered the issue of responsibility separately,® stepping aside from
its presumption of responsibility applied in the Loizidou v. Turkey case and found both Moldova and
Russia responsible. Nevertheless, the modifications to the ECtHR approach presented in the llascu et al.
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V. Moldova and Russia case are quite insignificant to become a contribution to the development of a
stable ECtHR approach consistent with the general international law on state responsibility.

In Catan and Others v. Moldova and Russia, another case concerning the situation in Transdnistria,
the Court relied on the conclusions reached primarily in the llascu et al. v. Moldova and Russia judgment,
notwithstanding that the facts of the case at hand concerned later period of time and the military situation
in the region has significantly changed.® It held that “the test for establishing the existence of jurisdiction
under Article 1 of the Convention has never been equated with the test for establishing a state’s
responsibility for an internationally wrongful act under international law”.%® This decision was suggested as
a replacement to general international law by lex specialis ECHR law. It likewise gave rise to a “Catan
exception™. “<...> where the fact of <...> domination [emphasis added] over the territory is established, it
is not necessary to determine whether the contracting state exercises detailed control over the policies
and actions of the subordinate local administration”.3” Hence, the Court expressed its complete refusal to
deal with the rules of attribution, and subsequently applied the presumption elaborated in the Loizidou v.
Turkey case assuming responsibility of Russia based on its established jurisdiction.

Other two cases related to the violation of the ECHR in Nagorno-Karabakh Autonomous Oblast
(hereinafter — NKAO) are parallel merits judgments in Sargsyan v. Azerbaijan and Chiragov v. Armenia.
Both cases concerned a number of displaced indigenous people who had fled from the NKAO. Both
respondent states contested the question of state jurisdiction under Article 1 of the ECHR.*®

Eventually, the Court again made a quasi-attribution analysis continuing the Loizidou v. Turkey
approach. It stated: “Armenia <...> has had a significant and decisive influence over the “NKR” <...> In
other words, the “NKR” and its administration survive by virtue of the military, political, financial and other
support given to it by Armenia which, consequently, exercises effective control over Nagorno-Karabakh
and the surrounding territories, including the district of Lachin. The matters complained of therefore come
within the jurisdiction of Armenia for the purposes of Article 1 of the Convention”.®

In Chiragov v. Armenia, the district of Lachin, where the applicants lived, was attacked during the
armed conflict. The applicants alleged that both Nagorno-Karabakh and the Republic of Armenia troops
were at the origin of the attacks.®® The Armenian Government stated that Armenia did not participate in
the events, but that military action was carried out by the defence forces of Nagorno-Karabakh and
volunteer groups.** The Court raised the question of attribution applying the “Catan exception”, as,
formally, the NKAO remained part of Azerbaijan.*> Hence, the Court in accordance with its elaborated
approach merely established that Armenia exercised effective control over territory and did not see a
need to provide any link to individuals. Subsequently, it held Armenia directly responsible for its positive
obligations*® under the ECHR on the basis of the established jurisdiction of Armenia. In accordance with
Judge A. Gyulumyan'’s opinion: “In so doing the Court has indirectly lowered to an unprecedented level
the threshold for the responsibility of states for the acts of third parties and has also contributed to the
fragmentation of international law”.4*

In the parallel case Sargsyan v. Azerbaijan the respondent state claimed that the village of Gulistan
was part of its territory and it was occupied with its own military forces; however, these forces were
surrounded by Armenia.** Azerbaijan claimed that it should not exercise jurisdiction over this area,
because it was “rendered inaccessible by the circumstances”.*® The Court applied the presumption of
jurisdiction: “Even in exceptional circumstances, when a state is prevented from exercising authority over
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part of its territory, due to military occupation by the armed forces of another state, acts of war or rebellion
or the installation of a separatist regime within its territory, it does not cease to have jurisdiction within the
meaning of Article 1 of the Convention”.*” However, the presumption concerned only positive obligations:
“in such a case where the state was prevented from exercising its authority in part of its territory, its
responsibility would be limited to discharging positive obligations under the ECHR”.*

One of the latest and the most complicated cases was Georgia v. Russia (ll) as it concerned armed
confrontation. Raising the question of jurisdiction, the Court divided the analysis of the armed conflict in
Georgia into two temporally distinct phases: before the ceasefire of 12 August 2018 (the active phase of
the hostilities) and after the ceasefire (occupation).*® According to the ECtHR: “[I]n the event of military
operations — including, for example, armed attacks, bombing or shelling — carried out during an
international armed conflict one cannot generally speak of effective control over an area. The very reality
of armed confrontation and fighting between enemy military forces seeking to establish control over an
area in a context of chaos means that there is no control over an area. This is also true in the present
case”.®® The Court stated that jurisdiction in this case cannot arise from effective control of an area,
meaning that it can arise only if extraterritorial state agent authority and control over individuals is
proven.®* It came to the conclusion that: “[T]he very reality of armed confrontation and fighting between
enemy military forces seeking to establish control over an area in a context of chaos not only means that
there is no effective control over an area as indicated above, but also excludes any form of ‘state agent
authority and control’ over individuals”.>> Moreover, the Court added that the case cannot be seen as an
opportunity to expand its case-law on jurisdiction because of “the large number of alleged victims and
contested incidents, the magnitude of the evidence produced, the difficulty in establishing the relevant
circumstances and the fact that such situations are predominantly regulated by legal horms other than
those of the Convention (specifically, international humanitarian law or the law of armed conflict)”.53

Nevertheless, nothing prevented the Court from considering that extraterritorial jurisdiction can exist in
other situations if different scenarios were to be brought before the Court.>* Thus, the Court recognising
itself unable to establish jurisdiction under its lex specialis law could have made an attempt to invoke the
attribution test under ARSIWA as it was definitely possible to refer the case to its Article 8 (test of control)
to establish its jurisdiction under the systemic interpretation rules. Furthermore, it should be considered
that in Georgia v. Russia (I), the armed conflict occurred entirely within the legal space of the Convention:
not only both Russia and Georgia are parties to the Convention, but also all the military operations under
scrutiny occurred on Georgian territory.

All in all, it is clear that the Court shows inconsistency of international law by seeking to exercise
unlimited power as a policymaker. It develops its own criteria of state responsibility in order to provide lex
specialis ECHR law, yet its own decisions quite frequently contradict each other. Turning a blind eye to
the already existing general rules of international law on state responsibility, enshrined in ARSIWA or
derived from ICJ and other international bodies’ legal practice the Court fails to provide adequate
protection of human values, as it has happened in Georgia v. Russia (Il), and consequently suffers
setbacks performing its original functions. As a result, it acts against the ECHR object and purpose of
protecting human rights and freedoms of individuals within the jurisdiction of each state party.

2. State responsibility for acts of international organisations. Peace-keeping operations

International organisations (hereinafter — 10s) are not parties to the Convention. Thus, formally, the
ECtHR does not have jurisdiction over IOs but over the group of states. Even if the conduct may be
attributed to the 10O, this does not obligatory imply the responsibility of the 10 or its member states under
the ECHR.%® Adding to the complicated interplay between ARSIWA and ARIO, the ECtHR seems to be
elaborating its own way of addressing this issue.* Therefore, it is necessary to examine the possibility to
hold 10s responsible in the Court’s policy.
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It is particularly challenging to divide 10’s and states’ responsibility for actions of the ECHR member
states’ troops operating under the 10’s mandate extraterritorially conducting peace-keeping operations.
Such responsibility is analysed separately as a specific part of the problem.

2.1. State responsibility for acts of international organisations

Generally, the main challenges before the Court include the issue of international cooperation, the
threshold for violation of conventional rights and the specific range of actions to be held accountable. The
landmark Waite and Kennedy case demonstrated that the ECHR enables states to meet their
international obligations not to “thwart the proper functioning of 10s and <...> extending and strengthening
international cooperation”.®” This premise was first set forth in M & Co v. Germany.%® Thus, joining I0s and
accepting other obligations is not inconsistent with the ECHR if such 10s provide protection equivalent to
the Convention’s human rights protection.*®

In Bosphorus v. Ireland the ECtHR also presupposed that IOs provide such equivalent protection.®
Therefore, “a state has not departed from the requirements of the Convention when it does no more than
implement legal obligations flowing from its membership of the organization”.®* Nevertheless, this
presumption does not work if “the protection of Convention rights [is] manifestly deficient”.®? In such cases
the concerns of international cooperation are outweighed by the ECHR.® Besides, a state remains fully
responsible “for all acts falling outside its strict international legal obligations”.®* In this case the Court,
dealing with an act of the EU member state implementing the UN Security Council (hereinafter — UNSC)
resolution, established that Ireland did not exceed the UNSC requirements® and the protection of the
applicant’s rights was not “manifestly deficient”.®® Thus, the state should not bear the responsibility.”

Furthermore, the Court has not clearly defined the specific actions of the state to bear the
responsibility.?® There must be “an action,” i.e. direct or indirect state intervention in a dispute.®® However,
the threshold used is quite low.™

In general, the Court does not rely on ARSIWA, while attempting to develop its proper approach,
which even affects some of ARIO Articles.”* Even though it often refers to state responsibility rules
enshrined in ARSIWA, its decisions are usually inconsistent with them. Overall, the ECtHR’s practice on
the state responsibility for 10O’s incapability to provide an adequate remedy is still vague as no violation by
a state has been established in the analysed cases.” This policy leaves victims without an effective
remedy and may impede their right to fair trial, which definitely contradicts the ECHR object and purpose.

2.2. Peace-keeping operations

The UNSC is primarily responsible for “maintaining international peace and security”.” Thus, even though
peace-keeping operations are not expressly mentioned in the UN Charter, they are among the often-used
UNSC tools to fulfil its responsibility.”* Conducting such an operation requires a mandate (authorisation)
from the UNSC. There are different models of receiving it. It may be received by an 10 (for instance, by
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regional and sub-regional agencies such as NATO), consisting of other states or by member states or
their coalition.”™

In cases involving authorisation for an 10 the chain of establishing a responsible state is lengthening.
The main challenges here consist of choosing the necessary control test and establishing the
compatibility ratione personae with the ECHR provisions.

In Behrami and Saramati v. France and Saramati v. France, Germany and Norway’® the ECtHR did not
find France responsible for the actions of French troops conducting the operation of NATO in Kosovo. It
relied both on ARIO”” and ARSIWA.” According to ARIO, “the conduct of <...> an organ or agent of an 10
that is placed at the disposal of another IO shall be considered <...> an act of the latter organization if the
organization exercises effective control over that conduct”.” In such a case “the decisive question” is
“who has effective control”.®°

However, then the Court stipulated that the determining factor was whether “the UNSC retained
ultimate authority and control so that operational command only was delegated”.®* Thus, the ECtHR
concentrated on “ultimate authority” instead of the extent to which NATO and the respondent states
actually had effective control. The Court found that in Saramati “the UNSC retained ultimate authority and
control”.®? In Behrami also “the impugned inaction was ‘attributable’ to the UN”.®®* Therefore, the ECtHR
eliminated NATO and/or respondent states’ liability even though in Saramati the “effective command of
the relevant operational matters was retained by NATO".®* Finally, the Court established that the
complaints were “incompatible ratione personae with the provisions of the Convention™® taken into
account the Monetary Gold principle.2®

Consequently, shifting the control and potential responsibility to UNSC which cannot be evaluated
from the point of establishing the responsibility and subsequent ramifications for victims, their right to fair
trial and effective remedy was violated. Moreover, this creates the worrisome prospect that a state may
establish an 10 which has “ultimate authority and control” for the operations of the state’s armed forces to
avoid responsibility even though the state retains effective control.®” However, states “cannot avoid
responsibility by creating an 10”.%8 Thus, this decision was criticised due to its incorrect application of state
responsibility rules. According to Special Rapporteur G. Gaja, otherwise the ECtHR would have ruled that
“the conduct of national contingents allocated to KFOR had to be attributed either to the sending state or
to NATO”.% By failing to address the issue of multiple liability, the Court may have created a “loophole in
which Convention-Contracting States acting under UN authority are not held liable for their Convention
obligations”.*° In the Beri¢ and Others v. Bosnia and Herzegovina case the Court adhered to its previous
approach establishing that the High Representative’s conduct is attributable to the UN.%

The ECtHR’s approach in Al-Jedda seemed to be changed. The applicant, an Iraqi-British citizen, was
interned during three years on the grounds of suspected terrorism by the UK forces conducting security
missions in Irag within the Multinational Force authorised by the UNSC.? This case illustrates the second
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model of receiving a peace-keeping mandate. The Court established that both “ultimate authority and
control” and “effective control” tests were satisfied: the UNSC “had neither effective control nor ultimate
authority and control over <...> the Multinational Force and that the applicant’'s detention was not,
therefore, attributable to the UN".** The ECtHR did not treat these tests individually, not concluding which
is exactly applicable. Finally, the Court unanimously concluded that the “detention was attributable to the
respondent state and that the applicant fell within [its] jurisdiction”.®* Moreover, there actually was a
violation of Article 5(1).% Thus, the Court ordered the respondent to make payments to the applicant.

In both Behrami and Saramati and Al-Jedda actual control may be regarded as exercised by the
UNSC.%® However, the results were different. This may be caused by the different history of the UN
involvement, which affected the control chains in Irag.”” Another explanation may be in the ECtHR
aspirations to harmonisation with general international law.*® However, the Court did not explicitly overturn
the previous approach, keeping the “ultimate authority and control” test which is not grounded in the state
responsibility law.

In the Jaloud case® the Netherlands were not considered as the “occupying power”, unlike, for
instance, the UK in Al-Jedda. The respondent took part in the Stabilization Force in Iraq within the
Multinational Division South-East, commanded by the UK. So, the control chain was lengthened even
more. In this case a member of the Dutch soldiers’ unit assigned to Iraq to investigate an earlier incident
fired at a vehicle that did not stop at a security checkpoint.’® The Court relied upon ARSIWA!® and the
Genocide case of ICJ,'%? endorsing the effective control test. Finally, the Court found “the responsibility of
the Netherlands”.!®® Thus, it ordered the respondent to make payments to the applicant.!® Sometimes
this decision was seen as ambiguous.®® However, there were opinions that this case demonstrated the
wish of the ECtHR to integrate general international law principles in the Court’s jurisprudence. Besides, it
generally affirms a broader approach to the extraterritorial application of the ECHR.*®

Overall, the ambiguity of the ECtHR’s own policy stems from the fact that in the longer chain, including
two 10s, the UNSC is recognised as having control, and in the shorter chain — the state. It might possibly
be explained by the evolution of the Court’s policy over time to the interpretation of the ECHR which is
more consistent with general state responsibility rules, including ARSIWA, ARIO and ICJ decisions.
Nevertheless, in some cases victims are deprived of their rights to fair trial and to effective remedy. This
policy may be based on the Court’s wish to contribute to maintaining peace in the world. Nevertheless,
such a goal should be balanced with the necessity to secure human rights and freedoms, the object and
purpose of the ECHR, which may be seen in the more recent cases.

3. Third-state responsibility

Within the context of a wrongful act committed by two or more states, the question always arises: which
state is responsible for certain actions, especially when a third state has not irrevocably committed an
international wrongful act. In this situation the Court has broad discretion, which might depend on political
motives. From the authors’ point of view it means that imputing responsibility to the state quite usually
depends on what state it is, and not on the fact whether the state committed a wrongful act or not.
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P. 206-207.
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One of the most controversial cases is El-Masri v. the former Yugoslav Republic of Macedonia,**
which concerns the responsibility of a third state for aid or assistance in the commission of an
internationally wrongful act — responsibility of a state in connection with the act of another state, under
the rule provided in Article 16 of ARSIWA. The case involved participation of Macedonia in an incident of
extraordinary rendition. The Court narrowed the provisions and rules on the responsibility of a third state
for violations carried out on its territory but by another state and did not apply Article 16.

The Court stated that the Macedonian authorities were “directly responsible” for the U.S. Central
Intelligence Agency (hereinafter — CIA) subsequent torture of the German citizen K. El-Masri because
the officials of Macedonia had “actively facilitated and failed to prevent those operations” of transferring
the German citizen into the CIA's custody at Skopje Airport. Further, the Macedonian authorities “actively
facilitated his subsequent detention in Afghanistan”.’®® In fact, the torture was directly committed by the
United States, while Macedonia only assisted the wrongful act, however, the ECtHR did not address this
participation of Macedonia from the perspective of aid or assisting in violation of human rights. Instead,
the Court found that Macedonia was directly responsible for a violation of its positive obligation under
Article 3 (prohibition of torture) of the ECHR as well as Article 5 (unlawful detention) for the entire period
of captivity of Mr. EI-Masri, i.e., not only for the actions in the hotel in Skopje but also for the subsequent
captivity in Afghanistan.'® Therefore, the Court created the acquiescence or connivance standard of the
responsibility attribution.

Furthermore, the Court mentioned several relevant Articles of ARSIWA, however, it did not suggest
the attribution of assistant responsibility to Macedonia.'®® The Court’s approach leads to the conclusion
that if a state hands over a person to another state in the knowledge that the person was tortured, and
stands by when that torture happens, it bears responsibility for the torture itself,'* and that would be
extremely unreasonable. The motive of this could be the role of the USA within the international
community. The USA is a great power, and the Court potentially chose the way to distribute the direct
responsibility to Macedonia in the context of the case. It is a political decision leading to the
non-compliance of the Court activity with the ECHR object and purpose — to protect human rights.

The same principle of acquiescence or connivance was mentioned in the case of Al Nashiri v.
Poland,*? where the Court did not make a distinction between the attribution to a respondent state of the
acts of private individuals and the acts of agents of a foreign state. However, it then emphasised Poland’s
responsibility for its own violations, rather than attribution of acts committed by another state. Therefore, it
is a slightly softer approach to third-state responsibility.

By contrast, another interesting case is Makuchyan and Minasyan v. Azerbaijan and Hungary.*® It
concerns the situation, when the Azerbaijani officer imprisoned by Hungary (because of the killing of one
victim and the preparation of the murder of the other) was then transferred to its homeland and after that
was immediately pardoned, promoted and awarded. The ECtHR found the application admissible with
regard to both Hungary and Azerbaijan. As a result, the Court afterwards came to the conclusion that
both countries did not violate Article 2 of the ECHR. It large-scale discussed the provisions of Article 11 of
ARSIWA, as well as the ICJ cases within the question of acknowledgment and adoption of criminal acts
by the Hungarian actions. However, the ECtHR decided that this fact had not been convincingly
demonstrated since the officer acted not on behalf of the state body.** In addition, Hungary could be
responsible for transferring the officer without obtaining proper assurances that he would continue serving
his prison sentence in Azerbaijan. It entailed potential violations of Article 2 procedural obligations.™®
However, the Court found violation of the procedural part of Article 2 of the ECHR by Azerbaijan, but not
by Hungary, again possibly because of the political motives and Hungarian political weight. At the same

17 ECtHR. EI-Masri v. the former Yugoslav Republic of Macedonia [GC]. Application no. 39630/09. Judgment of 13 December
2012.

18 bid. §171.

109 Styrma P. Op. cit. P. 3-18.

10 Crawford J., Keene A. Op. cit. P. 180.

1 Nollkaemper A. The ECtHR Finds Macedonia Responsible in Connection with Torture by the CIA, but on What Basis? Ejil Talk //
12 December 2012. URL: https://www.ejiltalk.org/the-ecthr-finds-macedonia-responsible-in-connection-with-torture-by-the-cia-
but-on-what-basis/ (aata goctyna: 13.04.2023).

12 ECtHR. Al Nashiri v. Poland. Application no. 28761/11. Judgment of 24 July 2014.

13 ECtHR. Makuchyan and Minasyan v. Azerbaijan and Hungary. Application no. 17247/13. Judgment of 26 May 2020.

14 Sturma P. Op. cit. P. 3-18.

15 Milanovic M., Papic T. Case Note on Makuchyan and Minasyan v. Azerbaijan and Hungary // American Journal of International
Law. 2021. Ne 115. P. 4.
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time, the mentioned case should be evaluated positively since it shows the ability and willingness of the
ECtHR to apply general international law.

As a matter of substance, the cases concerned by the ECtHR are quite serious because they involve
violations of basic constitutional rights of people — especially, torture or other breaches of the ECHR.
Therefore, it is fundamentally important to evaluate the facts independently of the politics. For now, from
the authors’ subjective point of view, the Court takes a decision based on the political interests of
developed states which play a great role within the international context. This approach does not comply
with the origin object and purpose of the ECHR. In some cases, the state responsibility rules have not
been applied, since the Court developed its own rule to hold a third state responsible for the acts of
another state on its territory, and narrowly applied the ECHR provisions only. Hence, as the Court in fact
acts as a lawmaker, it should create the law in a unified way to apply it fair and equally in order to protect
human rights and to limit state sovereignty. It is not the states and their particular interests that should
govern the application of law by the Court. Nevertheless, more recent cases show the reliance on
third-state responsibility rules by the Court has frequented. It is important to apply the relevant provisions
not only of ECHR, but ARSIWA and other international law rules to come to a justifiable decision on the
state responsibility, and to protect human rights.

Conclusion

The ECtHR conducts its own policy in applying systemic interpretation of the ECHR in the area of state
responsibility often violating human rights which is not in accordance with its object and purpose. It seems
that today the Court has set a course for unlimited policymaking through exercising its function as the
ECHR’s interpreter. Even though the Court often refers to state responsibility rules, its decisions are for
the most part inconsistent with the general principles of international law in the area of state responsibility.
Apparently, the ECtHR does not tend to harmonise international law, but to evolve its unique area of law.

First, the Court, developing its own criteria of state responsibility in order to create lex specialis ECHR
law, becomes unable even to provide consistency of its own decisions and causes serious discrepancies
with general international law on state responsibility. Second, the ECtHR seems to try not to hinder the
proper functioning of 10s and the enforcement of international cooperation, often leaving victims without
an effective remedy and impeding their rights to fair trial as a whole. In case of peacekeeping operations,
victims may also be deprived of their rights due to the Court’s wish to contribute to maintaining peace in
the world. Third, from the authors’ point of view, the Court appears to take a decision based on the
political interests of developed states which play a great role within the international context, that leads to
unjustifiable decisions on state responsibility, and violations of the rights of third states. Overall, the policy
behind the Court is not only predominantly inconsistent with the general customary rules and the object
and purpose of the Convention but also results in the creeping fragmentation of the international law on
state responsibility.
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YE/NOBEKA 1 MPOTOKONOB K HEN: «NON3YYAS» ®PATMEHTALMUSA MPABA
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AHHOTauuA

B cTatbe paccmartpuBaeTcsi npobiiema BAusiHua nonutuku Esponelickoro Cyaa no npaBam yenoseka (fanee — Cyf) Ha cUCTEMHOE
TONkoBaHWe MM EBponelickoii KOHBEHUMM MO npaBaM YenoBeka (ganee — EKMY) B 06nacT OTBETCTBEHHOCTU rocyapcTs. B
cTaTbe noAyepkMBaeTcs, 4To TonkoBaHve EKMY un obwmx mexpyHapoAHbIX MPUHLMNOB OTBETCTBEHHOCTW FOCYAApCTB MMeeT
peluarollee 3HauyeHne A5 NPUBEUYEHUs rocyAapcTB K OTBETCTBEHHOCTW, 06eCneyeHns NpaBoCyans /1 XepTB HapyLUeHWi npas
YyenoBeka, a Takke NofAepxaHus aBTopuTeTa U COrnacoBaHHOCTV MeXAyHapoaHOoro npasa. 1o 3Tol NpuunHe BaxHO, 4ToObl CyA
Jasan wupokoe ToskoBaHne EKMY. ABTOpbI CUMTatOT, YTO OAHUM M3 Hambosiee NpPakTUYHbIX METOAOB M3y4YeHWs 3TOro Bompoca
ABNAETCA onpefeneHve cooTBeTcTBMA nogxoda Cyda K Bonpocam MexyHapogHOW OTBETCTBEHHOCTW roCyAapcTs, BbIpaboTaHHOro
B €ro rnpelefeHTHOM npase, OObIYHbIM HOpMam MeXAyHapofHoro npasa. JdekTuBHOE uccnefoBaHWe AaHHOTO BoOMpoca
BO3MOXHO TOMbKO Yepe3 Npusmy Tpex (PyHAaMeHTaslbHbIX NMPo6nemM: B3auMoAeiCcTBrE NOHATUI <IOPUCAVKLUMA» U «NPUCBOEHNE»
(BMEHeHwe); OTBETCTBEHHOCTb FOCYAapCTB 3a AEelCTBMSA MeXAyHapoAHbIX OpraHu3auuii, 0CO6eHHO B KOHTEKCTE MMPOTBOPYECKNX
onepauuit; OTBETCTBEHHOCTb TPETbMX [OCYAAPCTB. AHaNM3 MOKasblBAeT, YTO, WrHOPMPYSA YCTOSBLUMECS 0OLiMe HOpPMbI
MexpayHapogHoro npasa 06 OTBETCTBEHHOCTU rocyAapcts, Cyf pa3pabatbiBaeT COOGCTBEHHbIE KPUTEPUM, KOTOPblE 3a4acTyio
npotueopeyar Apyr Apyry. HakoHel, asTopbl nog4vepkusatoT, 4to Cya, BbiCTynas B PO/M HOPMOTBOPLA, AO/KEH co3hasaTb U
NPUMEHATb NPaBo CnpasBef/IMBO U eAVHO0OpAa3HO B LieNsX 3awmTbl Npas YenoBeka, a He rocyfapcTB U UX OTAe/bHbIX UHTEPECOB.
ABTOpPbI MPUXOAAT K BbIBOAY, YTO NOMMNTUKA, Slexallas B OCHOBe pelleHuii Cyaa, He TONbKO He COOTBETCTBYET 0ObIYHBIM HOpMaMm
MeXAyHapogHoro npasa, o6bekTy M uenn EKMY, HO u npMBOAMT K «Non3y4vein» giparmMeHTaumm MeXAyHapogHOro npasa 06
OTBETCTBEHHOCTM roCcyapcTB.

KnroueBble cnosa

CNCTeMHOE TOJIKOBaHMe, OTBETCTBEHHOCTb rocyAapcCTB, npasa 4YesnioBeKka, npnceoeHne (BMeHeHVIe), MeXayHapoaHblie opraHusaunn,
MNPOTBOpYECKME onepaunn, OTBETCTBEHHOCTb TPETbUX rOCYAapCTB
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ANCKYCCUA | DISCUSSION

®OPMbI 1 COAEPXAHUE MEXXAYHAPOAHOIO COTPYAHNYECTBA EASC C
MEXAYHAPOAHbLIMW OPFAHU3ALMSMA HA MPUMEPE COTPYJHUYECTBA B
C®EPE TPYA0BOW MUIPALUN N COLIMATIbHOW 3ALLMTI

NWWEHKO H. T.
MweHko Hatanba leHHagueBHa — KaHAWAAT OPUANYECKUX Hayk,
OOUeHT kadhegpbl MexgyHapogHoro npasa Bcepoccuiickoli akagemun
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AHHOTaUuA

EBpaswuiickuii akoHoMuueckuii coto3 (ganee — EASC, EBpaswuiickuii cotos, Cotos), obnagas MmexayHapoaHO NMpaBoCcyOGbeKTHOCTbIO,
Brpase OCYLLECTB/IATb MEXAYHapOAHOe COTPYAHNYECTBO, B TOM YMC/IE 3aK/iodaTb MexayHapoaHble 4oroBopsl. ABTOp CTaTbk, yaenss
3HauMTENIbHOE BHMMaHWE BOMPOCY MEeXAyHapoAHOW npaBocy6beKTHOCTM EBpa3uiickoro 3KOHOMUYECKOro Cok3a, NPUXOAUT K BbIBOAY
0 TOM, YTO Aaxe B C/lyyae, ec/iv AOroBOp 3ak/yaeTcs No BoOnpocam, OTHOCALMMCS K komneTeHuun Coto3a, a MMeHHO No Bornpocam
BHELLUHETOProBOl AEeATE/IbHOCTU B YacTy TOProe/v ToBapamu, pedb MAET CKOpee 0 TOM, YTO Yy EBpa3niickoro cotsa ecTb YacTuyHas
BHELLUHSASI KOMMETEeHUMsi, Tak Kak Ha BCex 3ranax 3ak/IloueHusi MexZyHapoAHbIX [0roBOpoB Heo6Xo4MMO coriacoBaHue
rocyfiapcTe-4neHoB. B pabote aHanmsnpyotcsa u apyrme hopmMbl MeXayHapogHoro cotpyaHuyectsa EASC, Hanpumep, 3akitoyeHne
MeMOpaHAyMOB O B3aVIMOMOHUMaHUM W OPUAMYECKM 3HaUYMMoe B3anmogelicTBue Colo3a C MeXAYHapOAHbIMW OpraHu3aumsiMm u
MHTErpaumnoHHbIMN 06beaHeHNAMW. ABTOp Mpeanaraet CBOK kaaccudpmkaumio opMm MexayHapogHoro cotpyaHuuectsa EA3C, B
KOTOPYIO BK/OYAET M Takyld (QOpMy COTPYAHMYECTBA, Kak B3aumogeincteue B dopmate Aguasiora, obmeHa wHdopmauuen u
opraHuMsaumMmM COBMECTHbIX MeponpuaTuii. Hanbonee nogpobHO wccnegylotcs OpMbl M COAepXaHue MexXayHapo4Horo
coTpyaHnyecTBa EBpasniickoro cotosa C MexayHapoAHbIMW OpraHusauusmy B cchepe TPYAOBOM MUTpaumMu U COLUasIbHON 3aluThl.
Takoe COTpPyAHMYECTBO ocyulecTBnseTcs EBpasuiickoli 3KOHOMWYECKON KOMUCCHeid MOCpeACcTBOM 3ak/lioyeHWs MeMOpPaHAyMOB O
COTPyAHUYECTBE M B3aVIMOMOHUMAaHWM WM Ha OCHOBE B3avMOAeicTBMSA 6e3 3ak/IloYeHuss 3TUX akToB. Hanuume 3akii4veHHOro
MeMopaHAyMa fenaeT COTpyAHUYeCcTBO 6onee CUCTEMHbIM, MoApasymMeBaeT pa3paboTKy MNAaHOB peanv3auuy COBMECTHbIX
MEpONPUATUIA Ha ONpefesieHHbI nepuod, co3gaHve pabouvx rpynn, perynspHoe npoBefAeHVe KoHcynbrauuii. CoTpyaHUYecTBO
EBpasniickoro cotosa ¢ MexayHapoaHbIM/ opraHvsauusmy B ccpepe TpyAoBOM MUTpaLumn 1 COLMasIbHOM 3allmThbl ABNSIETCS O4HON U3
NPUOPUTETHLIX Chep MeXAYHapoaHOW aesTensHocTM EAC.

KnroueBble croBa

EBpasuiickuii  aKOHOMUYeckuii Ccot3, EBpasuiickas 3KOHOMUYecKasi KOMWUCCWS, MeXAyHapoAHOe COTpyLHWYEecTBO, (hopMmbl
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opraHvsauMsimMy Ha npuMepe coOTpygHWYecTBa B cdiepe TPyAOBOW MurpauuyM u couumanbHoli 3awmtbl // XXypHan BLU3 no
mMexayHapogHomy npasy (HSE University Journal of International Law). 2023. T. 1. Ne. 4. C. 18-29.
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BBegeHue

B cootBeTcTBUM cO cTaTbeli 1 [joroBopa 0 EBpa3niickoMm 3KOHOMMYECKOM coto3e (fanee — [loroBop o
EA3C, [oroBop) EBpasuiickuii colw3 HaaeneH MexayHapogHoii npaBocy6bekTHOCTbio!. [oroBop?
HagenseT Col03 NPaBOM OCYLLECTB/ATbL CaMOCTOSATE/IbHO WM COBMECTHO C rocygapcrBamu-ysieHamu

1 Crt. 1 [oroBopa o EBpasuniickom 3KOHOMUYECKOM coto3e (AcTaHa, 29 masi 2014 roga).

2 Momumo [oroBopa o EASC, HOpMaTUBHO-NPABOBYK OCHOBY MeXAyHapogHOro coTpyaHuuectBa EASC cocTaBnsieT Lenblii psig
[okymeHToB: CornalleHne 0 MexayHapoAHbIX foroBopax EBpasuiickoro aKOHOMUYECKOro Co3a C TPeTbUMM rocyfapcTBamu,
MeXAyHapOoAHbIMM OpraHu3auusMm Uan MexXayHapoAHbIMU WHTErpauyoHHbIMU 06beanHeHnamMyn oT 28 Hos6pa 2018 ropa,
Pewwenue Beoicwero coseta EASC «O6 OCHOBHbIX HANpaB/eHUAX MeXAyHapoAHON AeaTenbHOCTM EBPa3niickoro 3KOHOMUYECKOro
coto3a Ha 2023» oT 9 pgekabps 2022 roga Ne 17, PeweHue Bebicwero coBeta EASC «O6 OCHOBHbIX HarpasneHUsxX
MeX/yHapoaHON aesATensHOCT EBpa3niickoro akoHoOMMYeckoro coto3a Ha 2024» ot 25 pgekabpsa 2023 roga Ne 27, PelleHve
Beicwero EBpasuiickoro akoHomuueckoro coseTa «O Mopsgke ocyliectsnenns EASC mexzyHapogHOro COTpyAHWYecTsa» OT
23 pekabpsi 2014 roga Ne 99, PeweHne Bbicliero EBpa3uiickoro 3KOHOMMYECKOTo coBeTa «CTpaTermyeckue Hanpas/ieHust
€Bpa3niicKoil 3KOHOMUYECKOW MHTerpaummn o 2025 roga» oT 11 pgekabps 2020 roga Ne 12. Kpome Toro, mexayHapoaHoe
cotpygHnyectBo EASC perynupyetcsi PeleHvem Bbicliero EBpasmiickoro akoHomuueckoro coseta «O lopsgke npuHATUA B
EBpasuiicknii 3KOHOMWUYECKMIA COH3 HOBbIX Y/IEHOB W MpekpalleHns yneHctsa B EBpa3viickom 3KOHOMWMYECKOM CO3e» OT
16 okTsI6psi 2015 roga Ne 25 n PelleHveM Bebicliero eBpasuiickoro 3akoHoMuyeckoro coseTa «O [MonoxeHWn o craryce
rocygapcrea-Habnogarens npy EBpasniickom skOHOMUYECKOM coto3e» oT 14 mas 2018 roga Ne 8.
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MeX/lyHapo/lHoe COTPYAHUYECTBO C TPETbUMM CTOpoHamu®, Moj KOTOPbIMM MOHMMAIOTCS FOCYAapcTBa,
MeXAyHapoAHble opraHM3aLmmn U MexayHapoaHble MHTerpaLMoHHble 06beanHeHns*,

MexayHapogHaa peatensHocTb EASC — 370 AedATesibHOCTb, Hanpas/ieHHas Ha pelleHne ero 3ajad
NoCpefCcTBOM OCYLLECTB/IEHUS MeXAyHapOoLHOro COTpyAHU4YeCcTBa C rocygapcrsamu, MexayHapOaHbIMU
OpraHM3auMs MU 1 MeXAyHapoAHbIMM VHTErpaluMoHHbIMKM 06beanHeHusimMmn®. EASC OCyLLecTBMSET 3Ty
[EeATENbHOCTb B pamKax CBOel koMneTeHuuu. Mo Bonpocam, OTHECEHHbIM K koMneTeHumun EASC, Cotos
Brpase 3ak/oyarb MexayHapoaHble f0roBopbl. [1opALgoK 3ak/ioyeHns, npekpatleHns 1 NpuocTaHoBNEHUSA
OeNCTBUS  MexayHapogHblXx goroBopoB EADC ¢ TpeTbUMKM CTOpOHaMW, B OTHOLUEHUM npegmeTa
perynmpoBaHns KoTopbix CoH3 HajeneH HeobGXoAMMOol KoMMNeTeHUMen [OroBopoM v MexayHapoaHbIMU
porosopamu B pamkax Coto3a, perynupyetca CornalleHmem 0 MexayHapoaHbIX foroBopax EBpasuninckoro
3KOHOMWYECKOro CcOoK3a C TpeTbuMu rocygapcreamu, MeXAyHapOAHbIMW  OpraHusaunsaMmm  uauv
MeXAYHAPOAHBbIMU WHTErpaLMoHHbIMKU 06beanHeHnamn (anee — Cornawexne)®. B Jorosope o EA3C
pasrpaHuyeHme nonHomounii Corosa 1 ero rocyapCrB-4H/1€HOB BbIPKEHO HE BMOHE YETKO: «KOMMETEHUUS
“npmBs3aHa” K BuMAaM MOJIMTUKN: CKOOPAVUHWPOBAHHOW, COr/lacOBaHHOW, €AuHOl. 3TW BuAbl NOSNTUKM
npoBoAsTcs “B npefgenax u o6bemax”, yCTaHOB/EHHbIX [OroBOpoM M AgoroBopamu B pamkax Cowosa»’. K
HagHauNoOHa/TbHbIM NOIHOMO4YMAM CoOl3a OTHOCATCS MOSIHOMOYMS, OCYLLECTBASEMbIE B pamKax efuHO
NoMMTUKKX, Mpegnonarawlleli NpMMEHEHWE TrocyAapcTBaMu-y4ieHaMn  YHUPMLUMPOBaAHHOTO MpPaBOBOro
perynmposaHusi®. Mo MHeHno H.A. COKO/I0BOWA, «B pamKax efunHoli NoMNTUKM YHUPULIMPOBaHHOE NPaBoBoe
perynupoBaHue, BUAMMO, AO/DKHO MPUBOAUTL K COAMXKEHMIO 3aKoHOoAaTesbCTBa  roCyAapCTB-Y/1EHOB,
HanpaBfeHHOro Ha YCTaHOB/IEHME WAEHTUYHbLIX MEXaHW3MOB NPaBOBOr0 PeryivpoBaHus B OTAE/IbHbIX
chepax»®. Tak, Ha ypoBeHb EA3C nepefaHbl, cpeay npoyero Bonpochl oYHKLUMOHMPOBaHMS TAMOXEHHOIo
COK3a M BHELLUHeToproeasi NONUTUKA B 4YacTu TOProeBnu ToBapamu. CooTBeTCcTBEHHO, EADC obnagaet
HEeKOTOpPbIMM uYepTaMu opraHMsauuMnm HagHauuoHanbHoro Tuna®. Kak yteBepxgaeT T.H. Hewaraera,
«OpraHMsaumsa HagHauMoHaNIbHOTO TuNa MpUHMMaeT Ha cebs u dyHKuuM B 06/1aCTU MEXAYHAPOLHbIX
OTHOLLEHWIA C TPETbUMK TOCYAapPCTBaMU W MEXAyHapOAHLIMM OpraHuzauusammn»t. MexayHapoaHas
npaBocybbekTHOCTb EAIC peanusyetcsi B npegenax MOIHOMOYUIA, OTHECEHHbIX K €0 KOMMETEHLMN.
PaccmoTpum  6o/lee nNoApoOOGHO  CYWECTBYHOLIME  MEXaHW3Mbl  peanv3auny  MexXayHapoaHOi
npasocyobekTHOCTU Coto3a.

1. MexayHapogHoe coTpygHudectBo EASC

1.1. dopmbl MeXayHaApPOAHOro coTpyaHuyecTtsa EASC

[oroBop ycTtaHaBnNMBaeT TpU BapuaHTa peannsauMn BHELUHE3KOHOMUYECKMX CBA3El: MOCPeACTBOM
3aK/II0YEHNA MeXAyHapoAHbIX [OOroBOPOB, NYTEM Y4acTUs B MEXAYHapOLHbIX OpraHusauusax u nytem
ABTOHOMHOTO MPUMEHEHUS Mep W MeXaHW3MOB BHELLUHETOpProBoi nouTukn'?, B ctathe 33 [loroBopa
yKa3sbiBaetca M TO, 4TOo COl03 BhpasBe 3ak/iwyarb MeXAyHapofHble [O0roBopbl, Yy4vyacTBOBaTb B
MeXAyHapoAHbIX OpraHuM3aumsix WM aBTOHOMHO MNPUMEHSATb Mepbl M MEXaHU3Mbl BHELLHETOProBO/
NOSIMTUKN CaMOCTOSATENIbBHO WM COBMECTHO C rocygapcrBamu-ysieHaMun «B cgpepax, B KOTOPbIX OpraHbl
Colo3a npuHMMatoT 06s3aTefibHble A1 TOCYyAapCTB-U/IEHOB pelleHusi»'®, Takum o6pasom, [oroBopom
npesycMaTpmBaeTcsd BO3MOXHOCTb 3aktoyeHns Cor30M MeXAyHapoHbIX [OroBOpPOB B pamkax ero
KomneteHumn. AHanm3i CornaweHnsd, a Takke [lopagka ocywecteneHnsa EAIC mexayHapogHoro

Cr. 7 [oroBopa 0 EBpa3niickom 3koHOMUYeckoM cotose (AcTaHa, 29 mas 2014 roga).

Tam xe. CT. 1.

Tam xe. CT. 7.

Ct. 1 CornalieHns 0 MexXAyHapoAHbIX [AoroBopax EBpasuiickoro 3KOHOMWYECKOro COl3a C TPeTbUMMM [ocyfapcTBamu,

MeXAyHapoAHbIMU OpraHM3aLmsaMy AN MeXayHapoaHbIMU UHTErpaumoHHbIMU 06beanHeHnamy (Coun, 14 masn 2018 roga).

WymunoB B.M., BoknaH A.C., udwmy, W. M. lNpasosbie Hosenbl [lo2osopa 0 Espasulickom 3koHoMuyeckom coroze /I
Poccuiickuii BHelWHeaKoHoMuYeckuin BecTHUK. 2015. Ne 4. C. 88-100.

8 M. 1 KoHcynsTaTBHOrO 3aktoueHns Cyga EAC ot 30 oktsiopsa 2017 roga no 3asefieHwo EBpasniickoii 9KOHOMUYECKON
KOMUCCUM O Pa3bsiCHEHNM NOSIOXEHWI [loroBopa 0 EBpasniickom 3KOHOMUYECKOM coto3e oT 29 mas 2014 roga.

®  Cokonoea H.A. Espasulickuli akoHomuyeckuli coro3: npasosasi npupoda u npupoda npasa // Lex russica. 2017. Ne 11. C. 47-57.

0 Mo wmHeHnmo B.JI. Tonctbix, «CTpykTypa EASC BblpaXaeT KOMMPOMUCC Mexay TpeGoBaHUsAMM CyBepeHuTeTa W
HafHaumoHanbHOCTU». CM. 06. aTom: ToncTeix B. J1. Kypc mexdyHapodHozo npasa: y4ebHuk. M. : MpocnekT, 2021. C. 374.

% HewataeBa T.H. MHmezpayus u HadHayuoHasiu3M /I BecTHuk Mepmckoro yHuBepcuteta. Cep. «tOpuauyeckme Hayku». 2014,
T.24. Ne 2. C. 244-248.

2 1. 3 cT. 33 [loroBopa o EBpasuiickom 3kOHOMUYECKOM coto3e (AcTaHa, 29 masi 2014 roga).

3 Tam xe.
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coTpyaHuyecTBa'* nokasbiBaeT, 4yto EASC B HacTosiliee Bpemsi 06M1afaeT OrpaHUYeHHOR BHELLHel
KomneTeHuuein. HecmoTpsi Ha TO, uTo JloroBop HagenseT EA3C mexayHapoaHoin npaBocybbekTHOCTbO U
npaBoM 3akK/yartb MexAyHapofHble A0roBOpbl C BHELUHUMW NapTHepaMu, Ha NpakThke faxe TOprosble
cornalleHvs 3aknodatTcs EBpasuiickum cOH30M COBMECTHO € ero rocygapcreamu-ynieHamu. MNoHATHO,
YyToO, €eCcnu corflaleHne C TPeTbeil CTOPOHON 3aTparMBaer BOMPOCbl, YACTUYHO OTHOCAWMECH K
komneteHumn Cor3a, 4Y4aCTUYHO — K KOMMETEHUWMM T[OCY[apCTB-4Y/IEHOB, MEXAYHapOAHbIA [OroBop
3ak/loyaeTcs OT /iMua Kaxgoro M3 rocygapcTB-4sieHoOB M OT nmua EA3C B uenom. Takoii noaxop,
HarnpumMep, UCnonb3oBasICA Npy noanucaHny PaMoyHOro cornaweHus o BceobbemsioemM 3KOHOMUYECKOM
cotpygHuuectBe c Pecnybnukoin CuHranyp, npeaMeToM KOTOpPOro SBAs/lacb He TOMbKO TOProBAs
TOBapamu, HO U O TOProB/IA yCc/ayramm U MHBECTULUMU. B TO e BpeMs 1 B cornalleHnsix o 30Hax cBOGOAHOW
TOProBNM OAHOW CTOPOHOI BbICTynaeT EBpa3uiickuii Coro3 1 ero rocygapcraa-ysieHbl, a ¢ gpyro — TpeTbu
rocygapctea’®. [lefio B TOM, YTO Ha BCEX 3Tanax 3ak/UYeHUst MexayHapoAHbIX [AOrOBOPOB HEOGXOAUMO
corsiacoBaHue rocygapcrte-yneHoB. Hanpumep, B M. 4 cT. 2 CornalleHnss o MexayHapoaHblx Aorosopax
EASC roBoputcs, UTO «rocyfapcrBa-yseHbl N3y4valT MNpPeasiokeHWe O 3aK/YeHUU MeXAyHapOoLHOro
[0oroBopa, NpPoBOASAT B C/yyae HEeobXOAMMOCTU KOHCYMbTauun U MHGOPMUPYHT B NMUCbMEHHOW dhopme
Komuccuio 0 cBOMX MO3NUMAX B CPOK, OMpedesieHHbI B nopsgke B3aumogencteums». B n.2 ct 7
CornaweHnns yctaHaB/IMBaETCS, YTO NEPEroBopbl NPOBOAATCA Aeneraumeii, B COCTaB KOTOPOW BXOAAT U
npeacTaBuTeny rocygapcrs-uneHos, n Komwuccun. B noboM criydae Ha BCeX 3Tanax 3ak/yeHust
MeXAyHapoOHbIX [0roBOpPOB HEOO6XOAMMO BbINOJIHEHWE rocydapcTBaMU-YfieHaMy COOTBETCTBYHOLLMX
BHYTPUroCyAapCTBEHHbIX Mpoueayp. B aToii cBA3M gaxke B TOM cnydvae, ec/v AOroBOp 3ak/lvaeTcs Mo
BOMpOCaM, OTHOCALLMMCS K komneTeHumn EASC, a UMEHHO K BHELLUHETOProBOl NOANTUKE B YaCTU TOProBAv
ToBapamu, pedb MAET CKopee 0 TOM, 4TO y EBpasniickoro cor3a ecTb YaCcTUYHasA BHELLHSAS KOMNETeHUMS.
To ecTb rocygapcTtBa-ufnieHbl OrpaHWyeHbl B 3aK/IUYEHUUM MeXAyHapOAHbIX [0roBOPOB C BHELUHUMMU
napTHepamy MO BOMpPOCaM, BbIHECEHHbIM Ha HaArocyaapcCTBEHHbIi ypoBeHb'. Takum 06pasom,
MeXayHapoaHasi NpaBoOCyObEKTHOCTb EADC B yacTu 3akNiveHust MexayHapodHbIX AOrOBOPOB SABMSIETCS
4YacTMYHOI faXe No BONpocaM, OTHECEHHbLIM K komneTeHuun Coo3a.

OTAenbHO X0TeNnockb 6bl 06PaTUTL BHUMAHKWE Ha TO, YTO NOIHOMOYMSA MO NOANUCAHMIO MEXAYHAPOLHbIX
[0roBOpoOB ecTb 1 Yy EBpasniickoin akoHoMu4yeckon komuccun (ganee — E3K, Komuccus), koTopas Bnpase
OCYLLEeCTBNATL MeXAyHapoAHoe coTpyaHu4yecTBo. B cootseTcTBum € n. 6 MpuioxeHna 1 k Jorosopy o
EASC «Komuccua MoxXeT ObITb HajeneHa BbicluMm COBETOM MpaBoOM MNOANUCLIBATL MeXAyHapoaHble
[IOroBOpbl MO BOMpocaM, BXOASWMM B KomneTeHuuio Komuccum»'’. EIK ocyllecTBASIET CBOKO
[eATeNbHOCTb B CaMblX pasHbIX cdiepax, BK/uasi, Hanpumep, U BONpOChl TPYAOBO MUrpaLmm, BaslloTHOW
NOMUTUKN, WHTENNEKTyaslbHOW COBGCTBEHHOCTM, (DUHAHCOBbLIX PbIHKOB W Ap. O3HavaeT nnM 310, 4TO
MeXayHapoAHble A0roBOpbl MOTYT 3aK/yarbCa No BCeM nepeyncrnieHHbiM B M. 3 TMpunoxerns Ne 1 k
Jorosopy 0 EA3C HanpasneHussm? [lpeacTtaBnsieTcsl, 4Y4TO HeT, Tak kKak Komuccun moryt 6bITb
AenernpoBaHbl NOSIHOMOYMS MO NOANUCAHUI0 TaKMX COrnalleHnii B OTHOLLIEHNM BONPOCOB, BXOAALWMX B €€
KOMMETEHUMIO, HO B Mpedenax Mo/HOMOuYNIA, NPeAyCMOTPEHHbIX [JOrOBOPOM ©  MeXAyHapOOHbIMM
JoroBopamu B pamkax Coto3a'®. 310 03Ha4aeT, UTo B OTCYTCTBME COOTBETCTBYIOLLMX NOJIOXKEHWI [loroBopa
0 EA3C unn npoToKOMOB K HEMY WM Xe COOTBETCTBYHLLEr0 A0roBopa, KOTOpbI 6bl NMpesocTaBwl
Komuccmmn nonHOMOUMS NO 3aK/0UEHNI0 MeXAyHapoaHOro AoroBopa oT umeHu Coto3a B onpeaeneHHoi
cpepe, 3TOT opraH AaHHbIMU NOTHOMOUYUAMY He pacnonaraeT. B CBA3W C 3TUM MOXHO KOHCTaTUPOBaTb, UTO
[OCTaTOYHO LUMpPOKME nosiHoMoums Komuccum B 4YacTyM O6Lueil TOproBoi MOAWMTUKM U PasMbITOCTb
hopMynnpoBoK, cogepxawmxcsa B [lorosope, Bkntoyas MpunoxeHne Ne 1, MoryT BBeCTU B 3a6MyxaeHve
OTHOCWUTE/IbHO BOMPOCa O BO3MOXHOCTU 3aK/TII0HEeHNS MeXAyHapoAHbIX LOr0OBOPOB.

Jorosop 0 EASC He cofepxuTt onpeneneHna MexayHapogHoro CoTpyaHnyecTsa, a B COOTBETCTBUM CO
CT. 7 [oroBopa «MexAyHapO4HOE COTPYAHMYECTBO» OCYLLECTBASETCA B pamMKax MeXayHapoaHOW
OEeATENIbHOCTM, «HanpaBfeHHON Ha pelweHve 3agad, crodwmx nepes Cow3oMm. B pamkax Takoi

14 PelwweHue Bbiclwero EBpasuiickoro 3koHOMMYeckoro coBeTa oT 23 fAekabps 2014 roga Ne 99 «O llopsiake OCyLecTBeHNs

EBpasniickM 3KOHOMUYECKUM COKO30M MeXAyHapOo4HOro COTPYAHNYECTBax.
15 Cm., Hanpumep, CornaweHne o0 30He CBOGOAHON TOProBniM Mexzy EBpasuiickiM 3KOHOMWYECKUM COHO30M W €ro

rocygapcrBamu-4sieHamu, ¢ OfHON CTOPOHBI, 1 Pecny6nukoii Cepbus, ¢ apyroii ctopoHbl (MockBa, 25 okT6ps 2019 roga).
1 Typnavos [.A., TypnaHoBa W.M. MexdyHapoOHO-Npasosbie acnekmsl sHeWwHemopaosoli nonumuku Espa3sulicko2o
3KOHOMUYECK020 coto3a // MOCKOBCKMIA XypHan mexayHapogHoro npasa. 2021. Ne 3. C. 63-76.
M. 6 Mpunoxenus Ne 1 k [JoroBopy o EBpasuiickom 3kOHOMMYecKOM coto3e «[llonoxeHne o EBpa3uiickoil 3KOHOMWYECKOWA
Komuccum» (AcTtaHa, 29 masa 2014 roga).
M. 3 MpunoxeHnuss Ne 1 k [JoroBopy o EBpa3uiickoM 3KOHOMMYECKOM coto3e «[lonoxeHne o EBpas3uiickoil 3KOHOMUYECKONA
Kommuccum» (ActaHa, 29 masa 2014 roga).
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pesarenbHoct ColO3 MMEEeT MNpaBO OCYLLECTB/ATbL MeXAyHapooHoe COTPYAHWYEeCTBO C rocygapcrsamu,
MEeXAyHapOOHbIMW  OpraHu3aumsaMn 1 MeXAyHapOAHbIMA  WHTErpaLUoHHbIMA  0ObeAVHEHUAMN U
CaMOCTOSITE/IbHO /IM60 COBMECTHO C rocygapcTBamMu-yfieHaMu 3ak/iyvatb C HUMU MeXAyHapoaHble
[IOroBOpbI MO BOMPOCaM, OTHECEHHbLIM K €r0 KOMMeTeHUuun»'®. B 3Toil Xe cTatbe, a Takke B n. 14 cT. 12
[Jorosopa K nosiHomounsim Bbicliero EBpasniickoro 3KOHOMWYECKOrO COBETa OTHOCUTCH YTBEPXKAEHME
Mopsaka ocyuectsneHna Col30M MeXAyHapOAHOro COTpyAHUYecTBa. TakmuM 06pa3om, XoTsa B [Jorosope un
YNOMUHAETCA TEPMUH «MEXAyHapoAHOEe COTPYLHWYECTBO», YETKOe pasrpaHuyeHne Mmexay Takum
COTPYAHWYECTBOM U «MeXAyHapoAHOl [AeATe/bHOCTbI0» OTCYTCTBYET. McxXoas M3 npoaHasiM3npoBaHHbIX
MONOXEHW, MOHATUE  «MEXAYyHapOoAHOEe  COTPYAHWYECTBO»  YXKE  MOHATUA  «MeXAyHapoaHas
OEeATENbHOCTb»:  MeXAyHapo4HOe COTPYAHWYECTBO OCYLUECTBASETCA B pamkax MexayHapoaHow
OEeATeNIbHOCTM, a BO3MOXHOCTb 3aK/Il0UeHMs MeXAyHapoaHbiX A0roBopoB COH30M Kak Obl AONOSHAET
COTPYLOHUYECTBO C TpeTbMMU CTOpoHaMu. OnpefeneHne MNOHATUA «MeXAyHapoaHoe COTPYLAHUYEeCTBO»
cogepxntca B lopsigke ocylwecTBneHws EBpasuiiCKMM 3KOHOMUYECKMM COH30M  MEeXAYHapOAHOro
coTpygHu4yecTBa (fanee — MNopsaok). Tak, cornacHo n. 2 MNopsagka caMmo MexayHapoAHOoe COTPpYAHUYEeCTBO
«BK/IlOYA@ET B CE6S1 KOHTaKTbl OMuMasibHbIX MpeacTaBuTeneil U AOMKHOCTHLIX fiMy, opraHoB Cotosa ¢
ohmumanbHbIMM  NpeAcTaBUTENAMW  TPETbUX  TOCYAAPCTB,  MEeXAYyHapoAHbIX  opraHusaumii = u
MeXAyHapOAHbIX UHTErPaLMOHHbIX 06bEAMHEHNI, yYacTMe B MEPONPUATUSIX OhuLManbHOIO XapakTepa, B
TOM uunc/e npe3eHTauusx, KoHhepeHLUsX, ceMuHapax»2.

B cootBetcTBMM C [MopsiakoM cybbekTamy MeXAayHapo[HOro COTpyAHM4YecTBa sBMstoTCA Bbicwinii
EBpasuniickuin sKOHOMNYECKUin coBeT, EBpasniicknii MexnpaBuTeNbCTBEHHbIN coBeT, ESK n Cya Cotosa. B
n. 10 Topsagka 3akpennserca npaso Komuccum noAnucbiBaTb € TPETbUMM  rocygapcTsamu,
MeXAyHapOLHbIMU OpraHM3aunsaMm 1 MeXayHapoaHbIMA NHTErpaunoHHbIMU 06 beAVHEHNAMN OOKYMEHTHI,
He ABNAWMeca MexayHapoaHbiMy A0roBopaMy B pamkKax MexayHaponHoro cotpygHudectsa. Komucens
OCYLLECTBNAET MeXAyHapoAHOe COTPYAHMYECTBO B COOTBETCTBMM C OCHOBHbIMU Hanpas/ieHUSMM
MexayHapogHoii  geatenbHocTn Coto3a, KoTopble hopmupytoTca E3K Ha OCHOBe npepioXeHwi
rocy4apCTB-U4/IEHOB €XEerogHo M YTBepXJalTcs pelleHueM Bebiclero EBpasMinickoro 3KOHOMUYECKOro
coBeTa. B cooTtBetcTtBMM C Nopagkom memopaHaymel nognuceisatotca MNpeaceparenem ESK nam uneHom
Konnermn Komwuccum nocne cornacoBaHus € rocygapcteaMu-ysieHamm W npu YCNOBUW  HasiMuns
COOTBETCTBYHOLEro akta Konnerun Kommccun?t,

Kpome Toro, ogHoii n3 chopm MexayHapogHoro cotpyfgHumyectsa Coto3a ¢ TpPeTbUMKU rocyfapcteamu
ABMSAETCA BO3MOXHOCTb MpefocTaB/eHns craryca Habnwogarens npu EASC: «awboe rocynapcrso,
3aMHTepecoBaHHOe B pas3ButunM cotpygHudectsa ¢ EASC ©n, BO3MOXHO, B yyaCTUM B €ro OTAENbHbIX
WHTErpaLMoHHbIX MPOEeKTax, HO He CTPEMSLLEECH CTaTb €ro NMoJIHOMPAaBHbLIM Y/IEHOM, MOXET 06paTuTLCS C
npocb60oii 0 NpefocTaB/IeHnn emy cTaTtyca rocygapcra-Habniogartens npyu EASC»%,

1.2. Cratyc rocygapcTBa-Habntogarens

HekoTopble aBTOPbl OTHOCAT K (JOpPMaM MeXAyHapOoJHOro COTPYAHMYECTBA «HOPUAMYECKM 3HAYMMOE
B3aVMMO/ENCTBME B paMKax CBOMX MOMTHOMOYMNIA C MEXAYHAPOAHbIMY OpraHN3auusiMn 1 MHTErPaLOHHbIMI
06beIMHEHNAMW», BbIAENAS AaHHbIN hopmaT Kak oTaesbHy0 dhopMmy coTpyaHuyecTsa®. Monaraem, 4to B
JaHHOM cfnyyae MWAET pedvb O MonyvyeHnM EBpasuiickum COK30M  CaMOCTOATeNIbHOro cTtatyca B
COOTBETCTBYIOLIEN MEXAyHAPOAHON opraHn3auum uim obbegmHeHnn. «Lienbio nofyvyeHnst Takoro craryca
[JO/MKHO CTaTb He abCTpaKTHOe MeXAyHapofHOe MO3MUMOHUPOBaHME M OGMEH OMbITOM», a «KOHKPETHOE
NPOABWXEHNE UHTEPECOB U MHMLUMATB Colo3a Ha MHOTOCTOPOHHMX MEXAYHAapoAHbIX nolaakax»?*. B To
Xe BpeMS Ha CEroAHsiLLHMIA AeHb Takas chopma B3ammogeincTeuss Cotoza € ApYrMMy MexayHapogHbIMM
opraHM3aunsiMm UM MHTErpauuoHHbIMU 06bEAMHEHUSIMU BCE €Lle HaxoauTcs B npouecce (0OPMUMPOBaHNS
M NpopaboTkn. IDTO MO3BOMSIET COMIACUTLCS C MHEHMEM O TOM, YTO OPUAMYECKM 3HAYMMOe

19 Crt. 7 JoroBopa 0 EBpa3uiickoM 3KOHOMUYECKOM coto3e (AcTaHa, 29 mMas 2014 roga).

20 M. 2 n. 10 PeweHuss Bbicliero EBpasuniickoro 3KOHOMWYECKOro coBeTa OT 23 fekabpsi 2014 roga Ne 99 «O TMopsgke
ocyllecTBneHns EBpasuiickuM 3KOHOMUYECKUM CO30M MeXAyHapOoLHOro COTPYAHNYECTBax.

2l 1. 10 PeweHus Bbicliero EBpasniickoro aKoHOMMUYECKoro coseTa oT 23 aekabpsa 2014 roga Ne 99 «O Mopsigke ocyLLecTBAEHUS
EBpasniiCknM 3KOHOMUYECKUM COKO30M MEeXyHapOo4HOro COTPYAHNYECTBax.

2 CT1. 109 [oroBopa o0 EBpasmiickom 3KOHOMUYECKOM cotose (AcTaHa, 29 mast 2014 roaa).

#  TnasbeB C.10., AHgpoHoBa W.B., KamansaH A.K., Kedenn W. ®., Koxowes A.O., MambiTkaHoB M. C., MscHukoBu4y M. B.,
Haszapenko B.B., CaruHTtaeB b. A., CyntaHoB B. T. Espa3sulickas 9KOHOMUYeCKasi uHmezpayusi: meopusi U npakmuka: yyebHoe
rnocobue. M. : MpocnekT, 2023. C. 65.

24 CMm. 06 atom: KoBanes B.C. MexaHu3mbl peanusayuu mexoyHapodHoli npasocybbekmHocmu EC u EASC: duc. ... kaHd. topud.
Hayk. M., 2022. C. 70.
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B3aMMogeiicTBMe 6osiee XxapakTepHO [ANs pasBUTbIX WHTErpauMoHHbIX 06beguHeHwid, Yem  Ans
KNacCUYeCcKMX MeXAyHapoLHbIX OpraHu3auuin®. VHTerpaumoHHble 06beAMHEHUS CTPEMSITCA MPOABUIaTb
KOHKPETHbIE WHMLMATVBbLI Ha MHOTOCTOPOHHMX MM/I0WaAKax, a He TOMbKO OCYLLEeCTBATb abCTpakTHoe
cTpatermyeckoe coTpygHuuyecTso. [MpyMepom Takoli WMHWLMATMBLI MOXHO CuuTaTb NpeanpuHuMaemble
EASC warn ana nonyuveHus odpmumansHoro cratyca B OOH u BTO. B uacTtHocTu, ewe B 2007 rogy
leHepanbHas Accambness OOH npuHana pesoniounio 0 B3anMogeincTesmm ¢ EBpasmiickum 3KOHOMUYECKUM
coobLecTBomM?®, a B 2015 rogy 6bl1 Hanpas/eH 3anpoc B MeHepasibHyto Accam6/ieto C Liefblo NonyyYeHus
cTatyca Habnwogatens npu Heil. OgHako B xofe 3acefaHnii Heckonbkux ceccuii FA OOH gaHHbIX BOonpoc
O6bln  ocTaBneH 6e3 paccmoTpeHus. B To ke Bpema EASC ocywecTsniseT [OBO/IbHO TecHoe
B3aMMOAECTBUE C pernoHasibHbiMK CTpyKTypamn OOH B dhopmate o6MeHa MHpopmaunein  COBMECTHbIX
MeponpusTUii?’. B yTBepXAEeHHbIX Bbiclumm coBeToM OCHOBHbIX HanpaeneHusx gesitenbHoctn EASC Ha
2024 rop otmevaetcs, 4To COK3 OCYLECTBNSET B3aMMOZENCTBUME C EBPONECKON 3KOHOMUYECKOW
komuccueli OOH «B Lensx n3yvyeHust NepcnekTUBHbIX MeXaHW3MOB BbISIB/IEHUS U YCTPaHEeHUs NpensaTCcTBUl
BO B3aUMHOI TOProB/e rocyapcTB-U/1eHOB, CO34aHNA 0OLMX PLIHKOB 1 MyTel pa3sBUTUA SKOHOMUYECKOro
COTPYAHNYECTBA B paMKax WHTETPALMOHHbIX 06beanHeHMii»?. Ycunus EASC HanpaBfeHbl Takke Ha
B3aMmoeiicTBre ¢ DKOHOMUYECKOI 1 coumanbHol komnceueii OOH gnsa Asmm n Tuxoro okeaHa (9CKATO)
L1151 NPOABXeHUst nHTepecoB Coto3a B cihepe IHEPreTukn 1 ToproBn®.,

Bonpoc o nonyyeHuu ctatyca Habnwgatens B otaesbHblx opraHax BTO ocTaeTcs akTyasibHbIM U O4HUM
3 NPUOPUTETHBIX B MEXAYHAPOAHOW noBecTke EBpasuiickoro coto3a®. Kak n3sectHo, cucrema npasa BTO
o6nagaer 0cob0il 3HAUMMOCTBIO /11 PErMOHASIbHBIX WHTErpauMoHHbIX 06beanHennid®t. [lo cux nop,
HECMOTpPsi Ha oco6oe BHUMaHvWe K cobniogeHnio EAIC npaBa BTO®2, coTpygHUYECTBO Mexay
opraHu3aLusMu OCyLLecTB/IsieTca B dopMe B3aumogeincTens. Bmecte ¢ Tem ctatyc Habnwogartens B BTO
no3Bo/MN Bbl TOBOPUTL O KOPUANYECKN 3HAUMMOM COTPYAHUYECTBE, BbIPAXXEHHOM B y4aCTUM B OUCKYCCUAX
N 3acefaHnsax MuHUCTEpPCKOW KoHdepeHumn, MeHepasibHOro coBeTa, paboumx opraHos BTO B uHTepecax
EASC un ero rocygapcTtB-uneHoB. B PelweHun Bebicliero EBpa3uviickoro 3KOHOMMYECKOro coBeTa OT
11 pekabps 2020 roga Ne 12 «O cTpaTernyeckMx Hamnpas/IeHUSIX Pa3BUTUS €BPAa3MICKO 3KOHOMUYECKO
nHTerpaymmn go 2025 roga» nonydeHne cratyca Habnwgarena 8 OOH n BTO 0THOCUTCS K NPUOPUTETHLIM
LensiM paseuTns EAC*,

1.3. Knaccudhmkayma coopm mexgyHapogHoro cotpyaHuyectsa EA3C

WTak, MOXHO KOHCTaTMpOBaTb: HECMOTPSI Ha Ha/In4YMe 3akK/IHUYEHHbIX MEMOPaHYMOB O COTPYAHMYECTBE U
B3aMMOMOHNMaAHMN C PSAOM  MEeXAyHapOOHbIX OpraHuM3auuii M SIBHO BblpaXXEHHOE HaMepeHue
OCYLUECTBNATbL OPUAMYECKN 3HAYMMOE COTPYLOHWYECTBO C HEKOTOPbIMY  MEXNPaBUTENbCTBEHHbIMU
opraHuMsaLusMn, B HacTosLLee BpeMs O4HUM U3 Hambosiee BOCTpeboBaHHbIX (HOPMATOB MEXAYHAPOLHOrO
coTpygHuyectBa EADC ocTaetca B3aumopgeiicTtBue B opme Auanora, obmMeHa WHGopmaumein u
opraHmMsaLn COBMECTHbIX MeponpuaTuii. OTMETUM, YTO AaHHasA hopMa COTpyLHWYECTBa MHTEpPecHa u ¢
TOYKM 3PEHMS BO3MOXHOMO OTCYTCTBUS «HOPUAUYECKON 3HAYMMOCTW» TaKoro B3aMMOAEWCTBUA C
MeXAyHapoAHbIMM  OpraHuM3aumMsiMM U WHTErpauuoHHbIMW  00beguHeHusMK.  PasfimyHoro  poga
[OroBOPEHHOCTH, Aeknapalunun, COBMECTHbIE 3asB/IEHNS, HE ABMSASCH MCTOYHUKaMK NpaBa 1 He cogepxa B
cebe 06sa3aTesibHbIX MOMOXKEHUA, OEWCTBUTENBHO MOTYT UMETb «HEKOTOPYIO HOPUAMYECKYID 3HAYMMOCTb
(vHOrga cylLecTBEeHHY) U MHOrAa — MpaBoBble NOc/eAcTBus»>. KOpuanyeckas 3HaYMMOCTb — OAUH U3

% Cm. 06 aToM: mam xe; unu, Hanpumep: Klabbers J. An Introduction to International Organizations Law (3™ ed.). Cambridge
University Press, 2015. P. 292—-293.

% Ppesontounsi TeHepasibHOi Accambnen OOH oT 6 pekabps 2007 roga 62/79 «CoTpyaHWYecTBO Mexay OpraHuzauueii
O6beanHeHHbIX Hauwmii n EBpasniickum aKOHOMUYECKVM COOBLLECTBOMS.

27 PelwleHve Bbiclwero coBeta EASC oT 25 gekabpsi 2023 roga «O6 OCHOBHbIX HANPaB/IEHUAX MEXAYHAPOAHON AesTensHOCTH
EBpa3niickoro akoHOMM4ecKoro coto3a Ha 2024 rog» Ne 27.

2 PelueHne Bebicliero coseta EA3C oT 25 aekabps 2023 roga «O6 OCHOBHbIX HANpaBfeHUsX MEeXAyHapoAHON AesTenNbHOCTM
EBpa3suniickoro akoHoMn4eckoro corosa Ha 2024 rog» Ne 27.

2 Tam xe.

% Tam xe.

31 Cm. 06 atom, Hanp.: KawkuH C. 0., YeTtBepukoB A.O. Mpaso Espa3ulicko2o 3KOHOMUYeckoeo corosa. M. : MpocnekT, 2020.
C.166; Eeckhout P. EU External Relations Law (2d ed.). Oxford University Press, 2012. P.25; van den Bossche P. The European
Community and the Uruguay Round Agreements I/ Implementing the Uruguay Round / ed. by J. H. Jackson, A.O. Sykes. New
York : Clarendon ; Oxford : OUP, 1997. P. 6-25.

%2 B cooTBetcTBUM C MpunoxeHnem Ne 31 k [oroBopy 0 EASC («IMpoToKon 0 (PyHKLMOHMPOBaHW EBPa3Uiickoro 3KOHOMMUYECKOTO
col3a B pamkax MHOTOCTOPOHHEl TOProBOW CUCTEMbI») K COOTBETCTBYIOLMM OTHOLIEHWAM nNpuMeHsieTca [loroBop o
¢hyHKLIMOHMPOBAHNN TaMOXEHHOTO COH3a B paMKax MHOTOCTOPOHHEl ToproBoli cuctemMbl oT 19 mas 2011 roga.

3 PelueHne Bebicliero EBpasniickoro akoHoMM4eckoro coeeTa oT 11 aekabpsi 2020 roga Ne 12 «O cTpaTernyeckux HanpaseHUsx
pas3BuUTUSI EBPA3NINCKO 3KOHOMUYECKON MHTerpaummn fo 2025 rogax.

%  Bonee nogpo6Ho cM. 06 3atom: [emuH A.B., MpoiicmaH C.E. dakmop npuHyxdeHusi 8 KOHMeKcme «Msiekoz2o npasa» Il Lex
russica. 2019. Ne 4. C. 56-67.
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BaXHEWLUNX KPUTEPUEB WCTOYHUKOB «MATKOTO MpaBa», «TakK Kak MNpoAyLMPYET 3aKOHHblE OXUOaHus,
cBsA3biBas (06A3bIBasi) aKTOPOB HAa OCHOBE MpuHUMNA [A06pPOCOBECTHOCTU»®®. EA3C  aKTUBHO
B3aMMOZENCTBYET C UebIM PSgoM MexXAyHapOAHbIX OpraHusauuii cyrybo B dpopmare gvasnora 6e3
cdhopmanmsaUnmn OTHOLLIEHWIA, YTO HE YMaNSET BXXHOCTM TaKOro B3auMoAencTemnsa n ero atpekTmBHOCTM B
cfyyae, ecnv MnocpefacTBOM Takoro B3aMMOAENCTBUS [OCTMIalTCA KOHKPETHble pe3ynbTaTbl U OHO He
ABNsAeTCcs abCcTpakTHbIM. B 3TOM CBA3W LenecoobpasHo BblAENUTb B KAYeCTBE CaMOCTOATeNbHOM (DOpMbI
coTpygHuyectBa (B [OMOJSHEHME K CyLECTBYOLWMM (OPMaM: 3ak/IHYEHNI0 TOProBbIX COraleHni,
MeMOpaHAyMOB O COTPYAHUYECTBE U B3auMOLENCTBUKN (B3aVMOMOHUMaHUKN) U NpefocTaBeHunto ctaTyca
rocygapctea-Habnogatens B EASC®® u, kak 6bl10 OTMEYEHO BbIWE, OPUANYECKN 3HAYMMOMY
B3aMMOIENCTBMIO C MEXAYHAPOAHLIMM OpraHn3auusMn 1M UHTErPauMoHHbIMM 06beanHeHNsiMK) 6Goree
lWMpoKNn doopmat B3ammopeicTeus. Peub unaetr o Blaumopeincteum EADC c  MexayHapoaHbIMU
opraHMsauMsMm M UHTErpauMoHHbIMU OObEAMHEHMSIMU Kak Ha OCHOBE WCTOYHMKOB «MSTKOrO MpaBa,
OT/INYHBIX OT MEMOPaHAYMOB (Pas3/IMYHOro poaa AekapaLunii, COBMECTHbIX 3asB/IEHUIA, OTOBOPEHHOCTEN),
Tak n 6e3 kako-nmbo dpopmanmzaunn. OTMETUM, YTO AaHHas hopmMa COTPYAHMYECTBA MOXET BK/IOYaTb U1
coTpyfHuyectBo EASC c TpeTbuMu rocygapcrBamu (Hanpumep, B paMkax MNeperoBOpPHbIX TPEKOB).
BblgeneHne gaHHoON hopMbl COTPYAHUYECTBA B KayecTBe chopmara B3anmogeictemsa EAIC (B yacTHOCTH,
E3K) ¢ mexayHapoAHbIMW OpraHu3auvsMn 1 MHTErpauuoHHbIMU 06beANHEHNAMU Heobxoanmo Ans
YCTaHOB/IEHUS OTHOLLUEHWIA C LENbld X BO3MOXHON hopmanunsaumm B Oyaywem K B MOMHOK mepe
OTpaKaeT MpaKTUYeCKyld COCTaBsAOWYO, KoTopas ynomuHaercs B OCHOBHbIX — HanpaB/ieHWsX
MexayHapogHoi aestensHoct EASC kak MMHUMYM B nocriegHee BpemMsi. O4eBMAHO, YTO Takas goopma
COTpyAHM4YecTBa Oofblle XxapakTepHa fJ/19  KIaCCUYECKMX  MEXAYHapOAHbIX — opraHu3auuid, a
NHTerpaLnoHHble 06beAVHEHUA CTPEMATCA K 60/lee akTMBHOMY NPUCYTCTBUIO C LENblo, Kak yXe 6bl10
OTMEYEHO, MPOABWKEHNS CBOUX WHTEPECOB U MHMUmatuB. C ApPYroil CTOPOHbI, YUUTbIBAS C/IOXKHOCTb
TEKyLLen MONUTUYECKO OOCTAHOBKM W CBSA3aHHbIE C HEW OMNpPefesieHHbIe C/IOKHOCTM B MOyYeHUU
ohmumansHoro craryca B psfe  MexAyHapoAHbIX —opraHusauuii, npeacrtaBnsercs, 4To Takoe
B3aMMOJENCTBE TaKKe BbICTyNaeT CaMOCTOSITE/IbHOW U 3Ha4YMMol  (hopMOiA  MeXAyHapOAHOro
cotpygHuyectea EASC c Tpetbumn ctopoHamun. COOTBETCTBEHHO, MOXHO MNPensioXUTb CriefyloLyto
kKnaccudmkauuio  opM  MeXayHapoAHoro cotpygHmyectea EADC ¢ TpeTbuMu  rocygapctBamu,
MeXAyHapoAHbIMM OpraHn3aLUsaMn 1 MeXAyHapPOAHbIMU MHTErpaLnoHHbIMU 06beANHEHUSIMU:

- 3aK/IKYeHne TOProBbIX COrnalleHnii ¢ TPeTbMM CTOPOHaMU;

- 3aKIlyveHve MeMOopaHAyMOB O COTpPYAHMYEeCTBE W B3aVMOMOHWMaHuM (B3aMMOAENCTBUN) C
TPETbUMWN CTOPOHaMU;

- yyacTMe B MexAyHapofHOW opraHu3auum (B TOM 4WC/e, W NOCPeACTBOM MNOJSyYeHUss craryca
Habnwgatens);

- npepocTas/ieHue cTatyca rocygapcrsa-Habnwogarens 8 EASC; u

- B3auUMOJeEiCcTBMEe C TPETbMMM CTOPOHaMM Ha OCHOBE 3aK/lYeHMs COBMECTHBIX [Aeknapauui,
3asB/1eHuiA, B hopmare KoHdepeHLiA, CEeMUHAPOB 1 Ap.

1.4. MemopaHAyMbl O COTPYAHMYECTBE Y B3aMMONOHMMaHUK (B3aUMOgeincTBmm)

Oco6oe BHMMaHuWe CcToWT 06paTUTb Ha BTOPYH QOpPMYy MeXAyHapoAHOro coTpyaHudectBa EA3C, a
MMEHHO Ha 3ak/lloYeHne MemMopaHayMoB. OueBMAHO, YTO BHE PaMOK CBOE KOMMETEHUMW WU Xe Ha
Haya/lbHOM  3Tane  npouecca WMHCTUTyUMOHanu3auuy  coTpyaHuyectBa EAIC  ocywecTBnsieT
B3aMMoAEelCTBNE C BHELUHUMMW NapTHepaMn UMeHHO B 3Toli chopme. MOXHO ckaszaTb, YTO MemMopaHAyM,
ABMSISICb  PaMOYHbIM [JOKYMEHTOM, MNpeAcTaB/sieT co6oli WMHCTPYMEHT [A7s CO3A4aHust NAowagki ans
BCECTOPOHHETO COAECTBUS TOProBO-3KOHOMWYECKOMY COTPYAHWYECTBY, BbISIBIEHNIO GapbepoB B
Toproenie®. C TOYKM 3PEHUs OPUANYECKON CWUIbl MEMOPAHAYMbl MOXHO OTHECTM K «MSITKOMY fpaBy»
EA3C. Kak npaBu/io, B TEKCTE CamMOro MemMopaHayma yKasblBaeTcsl, YTO OH He SIB/ISIETCS MeXAyHapoaHbIM
[IOrOBOPOM U1, COOTBETCTBEHHO, HE B/IEYET 3@ COGOI HM NPaBOBbIX, HU (PUHAHCOBBIX 0653aTE/LCTB HU A5
0AHO/ 13 CTOPOH. B TO e BpeMs AaHHas hopMa B3aMMOAENCTBUA [JaeT MOTMBALMIO W UMMYSbC K

% Tam xe. C. 57. Lutupyetcsi: Peters A., Pagotto I. Soft Law as a New Mode of Governance: A Legal Perspective /| NEWGOV:
New Modes of Governance. 2006. P. 24.

% E3K. dopmbl MexayHapogHoro coTpyaHudectsa. URL: https://eec.eaeunion.org/comission/department/dep_razv_integr/
mezhdunarodnoe-sotrudnichestvo/formy-mezhdunarodnogo-sotrudnichestva.php?ysclid=Irj8keze9d90572557 (aata obpalieHus:
18.01.2024).

37 MemopaHZyMbl O COTPYAHUYECTBE WU B3aWMOAENCTBUM (TPETbU CTPaHbl, PervoHasibHble WHTEerpauuoHHble 06beauHeHUs u
MexgayHapogHble  opraHudauun.  URL:  https://eec.eaeunion.org/comission/department/dep_razv_integr/mezhdunarodnoe-
sotrudnichestvo/memorandumy.php?ysclid=Iq0t27it99795544907 (gata obpatweHus: 11.12.2023).
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pa3BUTUIO COTPYAHNYECTBA, n3beras npyu 3TOM U3nLWHel hopmanmsanmmn. MoxHO cornacuTbes ¢ Tem, YTO
BaXKHelillee 3HaYeHne B COBM0AEHNN aKTOB «MSITKOro NpaBa» UMeeT 3auHTepecoBaHHOCTbL apecaToB®.

EASC akTMBHO pasBMBaeT COTPYLHMYECTBO Ha OCHOBE MEMOPaHAyMOB C TPeTbMMMU CcTpaHamu, C
MeXAyHapoOHbIMM  OpraHM3auvsaMm N MHTErpauMoHHbIMKM - 0O6beauHeHnAMKU. Takne MeMopaHayMbl
3ak/iloueHbl, Hanpumep, ¢ EBponeinckoi skoHomuyeckoir komuccmneid OOH, KoHdiepeHuuen OOH no
Toproene wu passutuio  (KOHKTAL), AHACKMM cooOwecTBoM Hauuwii, Accouuauuein rocyaapcTts
HOro-BocTouHOIA A3nun (ACEAH), AdppurkaHckum CO30M, TUXOOKeaHCKNM AnbsHCOM,
JNlaTnHoamepuKaHCKO 3KOHOMMYECKO cucTemoi, LLlaHxaiickoii opraHun3auueii cotpygHuydecTtsa (LLUOC) u
pSAoOM  OpPYrMX opraHusauuii m  obbeauHeHuin. EDK 3aknwdeHo 6onee 45 memopaHAymMoB €
MeXyHapoAHbIMK opraHusaumsamn®, 6onee 25 MemMopaHAyMOB C NMPaBUTENbLCTBaAMW, MUHUCTEPCTBAMM U
BeAOMCTBaMU TpeTbUX CTpaH, 14 MemopaHAYMOB C  PErMOHaNIbHbIMU  MHTETPaLUOHHBIMU 1”1
MEeXrocyiapCTBeHHbIMU 06beauHeHnaMn®®. B uenom EASC A0CTATOUHO akTVMBHO pasBuBaeT 3Ty hopmy
coTpyfHu4YecTBa. HOBbIN MMNYNbC BEKTOPY MexAyHapoaHol nesatensHoctn EA3C, 6e3ycnoBHo, npugaet
KoHuenuma bonblworo EBpasniickoro naptHepctBa (BEIM), cTpaTternyeckoin onopoii KOTOPOW SABMAHTCA
ACEAH, EASC, O[Kb, LUOC. VmeHHO EBpasuiicknii COH3 «C YYETOM KaK rocyaapcCTB-4Y/IEHOB, TaK U
Habnoparenein ABNSETCA  OpraHvM3auMoHHbIM  «sapom» BEIM, ob6ecneuvBarowum COBMECTHO C
opraHun3aunsiMn-eAMHOMBILLNIEHHUKAMW NPOABWKEHVe Leneit u 3agad MapTtHepcTBa»*. A camo Gonblioe
EBpasuiickoe napTHEPCTBO MOXET OCYLLECTBAATb PO/b CBA3YIOLENO 3BEHA A4/15 CYLLECTBYHOLMX B EBpasum
06beVHEHUIA.

CTopoHoOI4, 3akntoyatowein memopaHaymbl oT umeHn EA3C, asnsetca E3SK, a He cam Coto3. Komuccus
3aK/IlyaeT MeMopaHAyMmbl MO BOMpPOCaM, OTHECEHHbIM K €e OCHOBHbIM Harpas/eHVsIM AeAaTelbHOCTH,
ykazaHHbIM B N. 3 MpoTokona Ne 1 k [oroBopy o EAC*. Tak, MemMopaHayMbl MOTYT KacaTbCsl, TOMUMO
TaMOXEHHO-TapuHOro, HeTapupHoro, TaMOXEHHOI0 W TEXHUYECKOro PeryvpoBaHuns, BOMNPOCOB,
CBSI3aHHbIX C WMHBECTULMSMW W B3aUMHOI TOProBfen ycnayramu, TPYAOBOR Murpauuwein, TpaHCNopToM,
NOTUCTUKOW, WHTENNEeKTyallbHOli COGCTBEHHOCTLIO M MHOTMX ApyrMx BonpocoB*. Komuccusi nocne
cornacoBaHusi C rocygapctsaMu-4sieHaMy BnpaBe MOANUCLIBATb MeMOpaHAyMbl O COTPYAHUYECTBE M
B3aumogeiictenum  (B3aMMOMOHMMaHMN) WM COBMECTHble 3asBfeHMss B opMaTe COBMECTHbIX
Jeknapaumit®®, kotopble He SIBNATCS MeXAyHapoAHbIMU JOroBOpamMm, HO Hanpas/eHbl Ha hopMUpoBaHue
6naronpuATHLIX YCNOBUIA A1 pa3BUTUSA B3aUMOAEWCTBUSA C TPETbYMU rOCYA4apcTBamMm, MeXAyHapOAHbIMY
opraHu3auusiMM U WHTEerpauvoHHbIMU 06beauHeHnsaMu. Ha ocHOBe MeMOopaHZyMOB W C LEeNnbil KX
peanunsauum cosgatotcsa paboyme rpynnbl, NPOBOAATCS KOHCYNbTaLMN 1 COBMECTHbIE MEPONpPUATHS.

2. MexagyHapogHoe coTpyaHuyectBo EASC B chepe murpaumm n coumasnibHOM 3amThbl

PaccmoTpum pasnmuHbie hopMbl U CoAepXaHne MeXAayHapoAaHOro coTpygHuyectBa EA3C Ha npumepe
B3aumogeiicteus Colsa C MexayHapoAHbIMX OpraHm3aumsMum no Bonpocam TPy4OBON murpaunm u
COoUMasIbHO 3aWmnThl.

Monoxenusa [foroBopa o EA3C, kacawowmecs nNpaBOBOr0 pPerynMpoBaHus TPyAOBOM Murpauuu,
OTHOCATCA UCK/TIOUNTENLHO K COTPYAHUYECTBY rocyAapcTB-4/ieHoB B pamkax Colosa: «rocygapcrsa-yseHsl
OCYLLECTBAAT COTPYAHWYECTBO MO COM1acoBaHWO MNOAUTUKM B Ccdiepe perynnpoBaHus TpPyLoBoOW
murpaummn B pamkax Cotoza» (n. 1 cT. 96 [orosopa). B n. 5 ykasaHHOIN cTaTbu gaeTcs onpeaeneHune

% MemuH A.B., MpoiicmaH C.E. Ykas. cou. C. 56-67.

3 E3K. YmsepxdeHbl OCHOBHbIE HanpasieHusi MexdyHapodHoli dessmesnbHocmu EASC Ha 2024 20d. 25 pekabpsi 2023. URL:
https://eec.eaeunion.org/news/utverzhdeny-osnovnye-napravleniya-mezhdunarodnoy-deyatelnosti-eaes-na-2024-god/?ysclid=Irj5f
7hg1135734447 (nata obpalleHuns: 18.01.2024).

40 ESK. YmsepxOeHbl OCHOBHbIE Harpas/ieHusi MexdyHapodHoli dessmesnbHocmu EA3C Ha 2023 200. 9 pekabps 2022. URL:
https://eec.eaeunion.org/news/utverzhdeny-osnovnye-napravleniya-mezhdunarodnoy-deyatelnosti-eaes-na-2023-god/?ysclid=lq0
uxkh7it267785674 (pata obpaweHus: 11.12.2023).

4l MWUHMCTEpPCTBO 3KOHOMMYECKOTo pasBuTus Poccuiickoii ®egepaunn. gmumpudl Bosbsau: KoHuenuusi 5osibuwo2o espasulicko2o
napmHepcmsa celiyac obpemaem MOHSIMHbIE PasoBble, IKOHOMUYECKUE U coyuasibHble (hopMbl. 7 ceHTabps 2022. URL:
https://www.economy.gov.ru/material/news/dmitriy_volvach_koncepciya_bolshogo_evraziyskogo_partnerstva_seychas_obretaet_
ponyatnye_pravovye_ekonomicheskie_i_socialnye_formy.html?ysclid=Irjdwlsjg9839877229 (nata obpaiyeHus: 18.01.2024).

42 M. 3 MNpunoxenns Ne 1 k [oroBopy o EBpasuiickom 3KOHOMMYECKOM coto3e «[lofioxeHne o EBpasuiickoli 3KOHOMUYECKON
Kommuccum» (ActaHa, 29 mas 2014 roga).

4 E3K. MemopaHayMbl 0 COTPYAHUYECTBE UM B3aUMOAECTBIN (TPETbU CTPaHbI, PEroHasbHbIe MHTErpaLyoHHbIe 06 bEANHEHUS 1
MexgayHapogHble  opraHudauum.  URL:  https://eec.eaeunion.org/comission/department/dep_razv_integr/mezhdunarodnoe-
sotrudnichestvo/memorandumy.php?ysclid=Iq0t27it99795544907 (gata obpaieHus: 11.12.2023).

4 Tak, Hanpumep, B hopmaTe COBMECTHOW JAeknapauumu ESK B3aumopeiicTByeT c npaBuTenscTBOM peuun (CoBMecTHast
Oeknapauus o coTpyaHudectse EBpasuiickoil aKoHOMMYeckoih kommccumn u MpasButenbctBa Mpeuveckoit Pecny6nvkm (Mocksa,
24 vioHs 2017 roga)).
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«TPYAOBOV AeATeNbHOCTM», MO KOTOPO NOHMMAaeTCs «AesiTeNbHOCTb Ha OCHOBaHWUM TPYA0BOroO A0rosopa
WM OEeATeNbHOCTb MO BbINOMHEHNIO PaboT (OKa3aHWK YCyr) Ha OCHOBaHWM TPaKAaHCKO-MpaBoBoro
[JoroBopa, ocyllecTBisemas Ha Tepputopuu rocygapcTBa TpPyAOyCTpolicTBa B COOTBETCTBUM C
3aKoHOA4ATE/IbCTBOM 3TOr0 rocygapcTBa». MOXHO /M BK/IKYaTh «TPYLOBYH LEATENbHOCTb» B Gonee
LUMPOKOE MOHATUE «AeATenbHOCTb»? B n. 5 cT. 65 [loroBopa ykasblBaeTcsi, YTO 0COBEHHOCTW TPYAOBOA
JeatenbHOCTU perynupytotca pasgenom XXVI «Tpygosas mMurpauusi» B 4acTu, He npoTuMBOpevallei
pasgeny XV «Toproeas ycnyramu, ydpexpgeHwe, OesiTe/lbHOCTb W OCYLIECTB/IEHWE WHBECTULMIA». B
OTHOLLUEHUW TOPrOB/IN YCAyramu, yYpexaeHus, 4eaTeNbHOCTM 1 OCYLLECTB/IEHNS MHBECTULMIA KOMMNETEHL NS
Coto3a npsimo uckntovaetcs (n. 48 pasgena VI MpunoxeHus Ne 16): «rocyaapcTBa-4/ieHbl CaMOCTOATEbHO
onpefensioT CBOK BHELIHETOProBY MOMIMTUKY B OTHOLUEHWW TOProB/M YC/yramu, Y4pexaeHus,
[esTeNbHOCTN U OCYLLECTB/IEHUS WHBECTULWIA C TPETbMMK CTOpoHaMm»*. B To xe Bpemsi EBpasuiickuii
COl03 OCYLUECTBNSAET MEeXAyHapo4HOEe COTPYAHMYECTBO C MEeXAYyHapOAHbIMK opraHusaumsMu U Mo
BOMpOCaM, KacarlLuMca TPyLOBOW MUrpauum U couuasibHOro obecrneyeHus. Bo3HMKaeT BOMPOC, Kakum
obpasom peanusyetcs BzammogeincTeme EASC ¢ TpeTbMMM CTOPOHAMM MO 3TUM Bonpocam. OYeBUAHO, YTO
Takoe COTPYAHMYECTBO OT/IMYAETCA OT MEeXAyHapoAHOoro coTpyfaHudectsa EA3C, ocyliecTsBnsseMoro B
npegenax komneteHuun Coro3a 1 peannsyemoro nocpeicTBoM 3ak/IHUHeHNS TOProBbIX COMIaLIeHuA.

B 2013 rogy E3K* n MexayHapofgHas opraHusauusi no murpaumn (ganee — MOM) 3akiioumam
MemopaHaym o coTpyaHuyecTBe?’. [esatensHocTs MOM, co3gaHHoii B 1951 rogy, Hanpas/ieHa Ha
codelicTBMe rymMaHusauum W YNoOpALOYEHUO MPOLLECCOB  MWUrpauun, pasBuUTUE  MEXAYHapPOLHOro
COTPYAHWYECTBa, OKa3aHMe TMOMOLWM B TMOUCKE MNPaKTUYEeCKUX pelleHnii npobnem murpaumumn u
npefocTaBNeHny TyMaHUTapHO! MOMOLLM HYXAAKLWMMCA B HEil MurpaHTam, B TOM yucse 6exeHuam v
BHYTPEHHUM nepeceneduam®®, B3aumopgeiicteue MOM ¢ EASC ocyllecTB/seTCs, B TOM uuc/e, yepes
Biopo MOM B MockBe. MemopaHOyM O COTpPYQHWYECTBE, 3ak/iudeHHbli ¢ MOM, HanpaeneH Ha
OOCTKeHne  3(PAIEKTUBHOIO  yMpasfieHWs  MUTPauuMoHHbIMW  MpoueccamMu,  B/IMAWUMKU  Ha
hyHKLUMOHMPOBaHWE U pa3BUTUE TOCYAAPCTB-UY/IEHOB HA TOT MOMEHT elle TamMOoXeHHoro cotsa n EguHoro
3KOHOMWYECKOrO MpocTpaHcTBa. B3aummopeiictBue wmexgy ESK »n MOM oxBaTbiBaeT WM3ydeHue
MEeXAYHapOAHOro OnbiTa YNpaB/ieHWs Murpauueli M WHble HanpasfeHMs N0 AOrOBOPEHHOCTM CTOPOH.
CTOpOHbI [10TOBOPWU/INCL OCYLLECTB/ATL COTPYAHMYECTBO MyTeM o6MeHa WHgopMauuen, nposeneHust
COBMECTHbIX MEPOMNPUATUIA MO BOMPOCaM MUrpauuMn, B TOM YMC/E 3KCMEPTHbIX KOHCybTauuii. B
MemopaHayMe OTAEe/IbHO NOoAYEPKMBAETCA, YTO OH He ABMSAETCS MeXAyHapoAHbIM AOroBOPOM W He BieYeT
3a co60i HM NPaBOBbIX, HU (PUHAHCOBbLIX 0653aTe/IbCTB HU AN1A 0AHOI U3 cTopoH®. 5 aekabps 2016 roga
EDK 6bIn1 npegocTaseH cratyc Habntogatens B Cosete MOM.

B kauecTBe npumepoB pe3ynstatoB B3ammogeiicteus mexgy EASC 1 MOM MOXHO NpuBECTM ydacTue
E3K B nogrotoBke [06anbHOrO [oroBopa O 6e30nacHoi, ynopsgoYveHHON W ferasibHoW Murpauun,
KOTOpbIA 6bls1 0406peH rocygapctBamm — uyneHamy OOH B 2018 rogy. Hekotopble 13 npeasioxeHui
Komucecum Bowwnu B TekcT Jorosopa®™.

30 n 31 mapta 2023 roga B pamkax nepBoii ceccun MexayHapogHOro Auasiora no mMurpauum B
wra6-keapTupe OOH B Hbio-Vlopke npolunia BCTpeYa MUHUCTPA MO SKOHOMUKE U (OMHAHCOBOV NOMUTUKE
E3K BakbiTxaHa CarvHtaeBa C reHepasibHbiM auvpektopom MOM AHTOHMO ButopuHO, KoTopas Oblna
nocesileHa Teme «DAEKTMBHOE MpUB/EYEHNE MOOWILHOCTM NIOAEN B Uensax peanusauun uenen
YCTONUYMBOrO pasBUTHSI»®L,

4 1. 48 pasgena VI MpunoxeHus Ne 16 k [loroBopy 0 EBpasuiickom 3KOHOMWYECKOM CO3e «[1pOTOKOM O TOProB/e ycayramu,
LEeATeNbHOCTM U OCYLLECTBEHUN MHBECTMLMIA» (AcTaHa, 29 mas 2014 roga).

4 MemopaHayMm 6bin 3akyeH Mexay EBpasniickoli 3KOHOMUYECKOW koMuccrein TaMOoXEHHOTO Cot3a 1 EANHOroO 3kOHOMMYECKoro
npocTpaHcTBa M MexayHapoaHo opraHu3aumein no murpauun. B HacTosee Bpemsi COTPYAHUYECTBO Ha OCHOBE 3TOMO
[OKyMeHTa ocyllectenserca mexay ESK EASC n MOM.

47 MemopaHOym O COTpyAHUYecTBe Mexay EBpaswiickoii 9KOHOMUYECKOi Komuccueil u MexayHapoaHoi opranusauuein no
murpauumn (XKenesa, 12 anpens 2013 roga).

4 MexpayHapogHas opraHuzaumsi no murpaumm (MOM). URL: http://unrussia.ru/ru/agencies/mezhdunarodnaya-organizatsiya-po-
migratsii-mom (gata ob6palleHus: 28.11.2023).

4 MemopaHZyM O COTpyZHWYECTBe MexAay EBpasuiickoli 3KOHOMMYeckoil komuccuell 1 MexayHapoaHo opraHusauveit no
murpauumn (XKeHesa, 12 anpens 2013 roga).

%0 MOM Poccuiickaa ®eaepauus. Jupekmop Biopo MOM 8 Mockse scmpemusicsi ¢ MUHUCMPOM 10 3KOHOMUKE U (huHaHCoBOl
nonumuke ESK. 22 anpens 2019. URL: https://russia.iom.int/ru/news/direktor-byuro-mom-v-moskve-vstretilsya-s-ministrom-po-
ekonomike-i-finansovoy-politike-eek?ysclid=Irgeujbrxo721347302 (gata obpatweHns: 16.01.2024).

8 E3K. E3K pacwupsiem compydHudyecmso ¢ MexdyHapodHol opeaHuszayueli mugpayuu. 31 mapta 2023. URL:
https://eec.eaeunion.org/comission/department/migration/events/eek-rasshiryaet-sotrudnichestvo-s-mezhdunarodnoy-organizatsie
y-migratsii/?ysclid=lpi7w1nx3I27770594 (nata o6palieHuns: 30.11.2023).
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17 anpens 2023 roga cocTosifiacb BCTpeYya MMHUCTPa MO 3KOHOMUKE M hMHAHCOBOI nonntuke EJK
BakbiTkaHa CarvHTaeBa CO CTaplUMM PernoHasIbHbIM COBETHUKOM reHepasibHOro auvpekropa MOM no
EBpone n LieHTpancHoi Asun [essHom KecepoBuyeMm, B pesyfnbrate KOTOPOR Obl10 NPUHATO peLleHne o
BO3MOXHOCTM ydacTmss Komuccum B KayecTBe perMoHasibHoro naptHepa MOM B Tak Ha3blBaeMoii
«MaTpuue CBOGOAHBLIX NepemelleHuin» B KasaxcTaHe M Kbiprbi3cTaHe, koTopas SBASETCS 3/1EMEHTOM
rnobanbHoi mHnumaTebl MOM No c60py CTATUCTUMYECKUX AaHHbIX MO BOnMpocam murpauun. Kpome Toro,
6blna f4OCTUrHYTa AOrOBOPEHHOCTL 06 MHHOPMALNOHHO-aHAIMTUYECKOM OOMEHE OMbITOM PEry/iMpoBaHuns
MPaBOOTHOLUEHUA MNPV BbIMNOMIHEHMU YAANIEHHON pPaboTbl, B 4YaCTHOCTM, pe4Yb LW/ja O BO3MOXHOCTU
BHEAPEHUS TaK Ha3blBaeMoli «BU3bl LNGPOBbLIX KOYEBHMKOB» (aHrn.: Digital Nomad Visa), kotopas
npeactaBnser co60li [OMTOCPOYHY0 BWU3Y WM BPEMEHHbI BWA, Ha XUTENbCTBO, BbIJAETCA Ha
onpefeneHHbI CPOK C BO3MOXXHOCTbIO MPOA/IEHNS TEM /MLaM, KOTOpble paboTatoT yaasieHHO M NosyyakoT
[l0X0f1 3a NpefieNiaMn rocyapcTea, KOTopoe Takyto Bu3y Bblgasio®?,

E3K npuHumaeT BO BHVYMaHWe pesysbTaTtbl UccnefoBaHuiia, Kotopble nposogAatTcs MOM B permoHe. Tak,
24 mas 2023 roga reHepasibHbllii gupekTop MOM AHTOHMO BUTOPUMHO NPUHMMan yyacTue B TeMaTU4eCcKoi
ceccumn EBpasuniickoro akoHoMmyeckoro dopyma. B cBoem goknage OH ykasas Ha HeKoTopble NpobsieMbl B
cthepe murpaumm, B YaCTHOCTW Ha TO, YTO «HefaBHee uccneposaHne MOM B pernoHe nokasblBaeT, UTO
[OBO/IbHO 60/blIas YacTb MWUFPAHTOB HE 3apernctpupoBaHa, He o6r1afaeT BCEMM HEOOXOAMMbIMM
JOKYMeHTaMu», CyLLecTByeT «HeCOOTBETCTBME MEeXAY CMPOCOM Ha CrneLuasiMcToB U npeasiokeHnemM aTunx
MPOgIECCUOHA/IbHBIX CMNELUa/IMCTOB», «(MHAHCOBas FPaMOTHOCTb MWUIPAHTOB OCTAETCs HU3KON»*. B
LesIoM Xe, KaKk OTMeyann yyacTHUKM hopyma, HECMOTPS Ha Hanuume npobnem u HenpocTble Tekyiune
ycnoBus, pbliHOK Tpyaa B EASC AeMOHCTpUpYET YCTOMUYMBOCTb.

WTak, goctatoyHo akTuBHoe 1 3achbdekTBHOE B3anmogelicTBme E3K ¢ MOM ocyluecTBnsieTcs nytem
NHGOPMALIMOHHO-aHaTIMTUYECKOro 06MeHa, NPOBEeAEHUS COBMECTHbIX BCTPeEY, MEPONPUATUA, 06CyXaeHNs
N BHeELPEeHUs cTpatermyecknx uHuumatme. CTOUT OTMETUTb, YTO B NpoekTe pelleHuna Coseta E3K o
npoekTe peleHns Bbicwero EBPa3MIncKOro 3KOHOMWYECKOr0 COBETa 00 OCHOBHbIX HanpasfieHnsX
MexayHapogHoii gestensHoct EASC Ha 2024 rof B Ka4ecTBe OLHOro M3 NPUOPUTETHLIX HanpasneHwul
ynoMnHaeTca coTpygHudectso ¢ MOM «B uenax ydyactus B npoBoAauMMbiXx MOM pernoHasibHbIX NpoekTax v
BbIpabOTKM MpeaIoOKEHNA MO paspeLleHnt0 KOHKPETHbIX MPO6/EMHbIX BOMPOCOB B cdiepe TPyAOoBOi
murpauum»°t. 3acepaHve Bbiclwero copeta EASC, pelleHMeM KOTOPOro Gblnv yTBepXAeHbl OCHOBHblE
HanpaBneHns MexgyHapogHoin geatenbHoctn EADC, coctosnock 25 pgekabpa 2023 roga B
CaHkT-lNMeTepbypre.

Komucecus ocyliectsaseT coTpygHM4ecTBo co BcemupHoii opraHusaunein 3gpaBooxpaHeHns (BO3), B
TOM u4ucre B cdepe TpyLgoBON mMurpaumm M coumanbHon 3awmtbl. B3aumogeicteme ESK n BO3
OCYyLLEeCTBNSIETCST B pamkax MemopaHoyma O B3auMoOnoHuMaHun wmexay E3K wn  EBponeickum
peroHasibHbiM 6t0po BO3 oT 13 oktaA6ps 2021 roga®. B MemopaHayme 3akpenasioTcsi OCHOBHbIE
HanpasneHns pa3BuUTMS B3aMOOTHOLLUEHWIA, BKOYas NpeaynpexaeHne pacnpocTpaHeHns MHEKLMOHHbIX
N MacCOBbIX HEMH(IEKLMOHHbLIX 3ab0neBaHuii, pa3BuTUE NHEOPMALMOHHBLIX CUCTEM, OXpaHbl 340POBbS
TPYAAWMXCA W YNEHOB WX CEMEl B roCyAapCTBe TPyAOYyCTpPOMCTBA MyTeEM peasin3auun COBMECTHbIX
MepPONpUATUA, MHAOPMALIMOHHO-aHa/IMTUYECKOr0 O6bMeHa W KoHcynbTauuii. 30 okTa6ps 2023 roga B
AcTaHe npowna 73-51 ceccusa EBponeiickoro pernoHansHoro kommuteta BO3, rae 6bi1 pacCMOTPEH NPOEKT
MnaHa MeponpuATWiA No peanv3aumn MemopaHgyma O B3avMOMNOoHMMaHuu mexay ESK n EBponeiickum
6iopo BO3 Ha 2023-2025 rogbl. 4 pekabps 2023 roga MnaH no peanvsaunn MemopaHgyma o
B3aMMOMOHUMaHuK 6bin nognucaH. Kak otmetnn muHnuctp ESK Buktop HasapeHko, «coTpyaHmnyectso E3K
n BO3 no peanusaumm MemopaHZyma BbIXOAMT Ha CUCTEMHbIN M/1AHOBLIA YPOBEHb C 3a4€/10M MO0

%2 HekoTopble BU3bl «LM(POBbLIX KOUEBHWKOB» MOFYT WMETb WHOE HasBaHWe, Hanpumep, «BU3a CaMO3aHSITOrO», «BU3a
thpunaHcepa».

3 EBpaswiickuii akoHoMuYeckuii hopyM. PbiHOKk mpyda 8 EASC npodeMoHCcmpuposas ycmolyusocms 8 HENPOCMbIX YC/I0BUSIX, HO
mpebyem BHEOpeHUs COBPEMEHHbIX mexHosioaul. 24 wmas 2023. URL: https://forum.eaeunion.org/news/rynok-truda-
v-eaes-prodemonstriroval-ustoychivost-v-neprostykh-usloviyakh-no-trebuet-vnedreniya-novy/?ysclid=Ipi55a4hm4610034611 (aata
o6palleHus: 29.11.2023).

% PacnopspkeHune Konnerun EBpasuiickoli 3koHOMMueckoli komuccum oT 10 okTabpsa 2023 roga Ne 146 «O npoekTe pelleHus
CoBeTa eBpasuiickoli 3KOHOMUYECKO Kommnccum «O npoekTe pelueHus Bbiclwero EBpasniickoro akoHomuyeckoro coseta «O6
OCHOBHbIX Hanpae/EHNAX MEXAYHapOAHON fenaTenbHOCTU EBPasuniickoro aKoHOMMYEeCcKoro coto3a Ha 2024 rogy.

% MemopaHaym oT 13 okTs6psi 2021 rofa 0 B3aMMONOHUMaHWUM Mexay EBpasuiickoii akoHoOMUYecKoi komuccueli u EBponelickium
pernoHasnbHbIM 610po BcemumpHoii opraHnsaumm 3gpasooxpaHeHmst (MuHck, 13 oktabpsa 2021 roga).
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COBMECTHbIM Meponpusatuam ao 2025 roga»°. Beero MnaHom npeaycMoTpeHo 21 MeponpusTie Nno BCeM
Hanpas/ieHuam cotpygHudecTtsa ¢ BO3. B Le/nioM MOXHO KOHCTatnpoBsaTb, UYTo guasior mexay ESK n BO3
akTMBHO passusaeTcs ¢ 2021 roga. CoTpyaHuyecTso ¢ BO3 Takke BblaeneHo cpeay npuopuTeTHbIX cdep
B npoekTte OCHOBHbIX HanpaeneHuii MexayHapoaHon geatenbHoctn EA3C Ha 2024 rog, B TOM 4mcie B
Lensx BblpaboTku NpeaoXeHnii No BONpocam OXpaHbl 340P0Bbs TPYAALLUXCA U YIIEHOB NX CEMENA.

B3aumopelictBne B cchepe TpyAoBOWA murpauum ocylectenserca n ¢ CoapyxecTtsom HeszaBncHMMbIX
lfocypapcTB, a UMEHHO ¢ MexnapiameHTCKO accambneein rocygapcts-ydyacTHukoB CHI n ¢ CoBeTom
pykoBoAMTENEe MUrpaLMoHHbIX OpraHoB rocygapcre-yyacTHukoB CHI, B kotopom B 2012 rogy Komuccuu
6b11 NpegocTasneH craryc Habnmogarens. B 2018 rogy mexay ESK 1 WcnonHutenbHbiM KomuteTtom CHI
6bl1 nognucaH MemopaHaym 06 yrny6ieHun B3anMoAeicTBrs®, KOTOPbIA XOTS U He ykasbiBaeT BOMPOChI
TPYLOBOM Murpaumyv B KayecTBe OCHOBHOIMO HarpaBs/fieHus COTPYAHMYecTBa, HO YCTaHaBMMBaEeT, 4To
B3aVMMOENCTBME MOXET 3arparmBarb Camble pasHble BOMNPOChl, BXoAsllMe B cdiepy 06LWMX MHTepecoB
CTOpOH. 3 cheBpania 2023 roga 6bln nognucaHd Mnad meponpusaTuini Ha 2023—-2025 rogpl No peanunsauun
yKa3zaHHoro MemopaHgyma.

B cdhepe Tpynosoit murpauum ESK ocyulectsnseT B3anmogeiictere ¢ MexayHapoaHO opraHu3aumei
Tpyga (MOT) — cneumannsmpoBaHHbIM yupexaeHnem OOH. OCHOBHOe B3anMOAEeCTBME OCYLLECTBASAETCH
yepes Bopo MexayHapogHoi opraHusauumn Tpyaa gns ctpaH BocTouHoli EBponbl 1 LieHTpanbHoi Asun.
OTHoweHna E3K u MOT noka He yperynupoBaHbl, B3auMOAenCcTBUEe OCYLLEeCTBSETCA MyTeM BCTPeY ”
obCcyxaeHuniA, NpoBedeHWs  KOHCy/NbTauuii, npexae Bcero, no  paspabotke  3hdPeKTUBHBIX
afMVHUCTPATMBHbIX WHCTPYMEHTOB [/19 PeryimpoBaHns TpyAoBoOW murpaumun. Borpoc o npopaboTke
BO3MOXHOCTW 3aK/TH04EHNSA MeMopaHayma 0 COTPYAHUYECTBE 06CyxaaeTcs.

OnpepgeneHHble KOHTaKTbl MO BOMpocaM Murpaumm ocyllecTBasitotcs mexay ESK n OpraHuzauuei
[loroBopa 0 KO//IEKTUBHON 6e30nacHOCTM B 4acT NPOTMBOAEWCTBUSI HE3aKOHHOW Murpaummne, c
EBpasuiickum 6aHkom pa3sutus (EABP) no Bonpocam pbiHka Tpyga M MOOWILHOCTM HaceneHus. Tak, B
2022 rogy ®oHA LMdpoBbLIX MHULMATUB EBpa3niickoro 6aHka pasBuTus 3anyctui MO6ubHOE NPUIOXKEHNE
«Pabota B EASC» — oHnaiiH-nnatopmy, CO34aHHYH C Uefnblo 6osiee 3aphekTUBHOW peannsauun
cBobofbl ABMXeHUA TpyaoBbiX pecypcoB B EASC. Mcnonb3oBaHWe NPUIOXKEHUA BO MHOIOM CHUMaeT
6apbepbl TEXHUYECKOTO 1 MHC(hOPMALMOHHOTO XapakTepa®.

BbiBOAbI

WTak, B cTatbe OblIM PacCMOTPEHbI BOMPOCHI, CBA3aHHbIE C COOTHOLUEHMEM MOHATUA «MexayHaponHas
[EeATENbHOCTb» U «MeXayHapogHoe coTpygHuyectBo» EA3IC, npoaHaM3vpoBaHbl pas/iyHble (hopMbl
MexayHapoaHoro cotpygHuyectsa EA3C, npepnoxeHa HoBas Knaccuduvkaums opm COTpyAHMYecTBa
EASC, a Takke packpblTO cogepxaHve MexAayHapoaHoro cotpyaHudectea EA3SC Ha npumepe
CoTpyAHu4ecTBa B cihepe TPYAOBON MUTpaLyn U COLMAaNbHONM 3aLnThl.

Onupascb Ha NPOBeAEHHbIV B CTaTbe aHaIn3, MOXHO CDOPMY/IMPOBaTh HEKOTOPbIE BbIBOAbI.

Bo-nepBbiX, 0A4HOI U3 hopM MexayHapodHoro coTpygHudectBa EADC sBnseTca B3aumogeicTeve
Coto3a € TpeTbMMKU rocygapcTBamu, MeXAyHapoAHbIMW  OpraHuM3aumMsMM U MHTerpaumoHHbIMM
obbeavHeHnsaMU. Takasd opMa coTpygHuyecTBa OT/IMHaeTcs OT  COTPYAHWYecTBa Ha OCHOBe
MeMOpaHAyMOB O B3aMMoAencTBuM (B3aMMOMOHMMAHMUM) TEM, YTO NPeAcTaBisieT CoOO60M HavyaslbHbIA 3Tan
B3aMMOENCTBYSA, B OCHOBE KOTOPOrO fIEXUT HaslaXuMBaHue guanora € Uesbilo pasButus U yraybneHus
OTHOLUEHUA B AasibHeilleM. 3HauMMOCTb AaHHON hOpMbl COTPYAHMYECTBA 0OOCHOBLIBAETCA U TEM, 4TO
B3aMMOZeiicTBne C psAAOM MEeXAyHapOAHbIX OpraHusauuii SBASIETCA MNPUOPUTETHBIM M BK/IKOYEHO B
OCHOBHbIE HanpaB/IeHNs AeATeNbHOCTN EBPa3niickoro SKOHOMMYECKOro Cot3a He To/bKo Ha 2023 rog, HO

%6 E3K. E3K u Esponelickoe pesuoHasibHoe 6ropo BO3 peasnusylom u pa3susarom mMemMopaHdyM O B3aUMOMOHUMaHUU. 5 aekabps
2023. URL: https://eec.eaeunion.org/news/eek-i-evropeyskoe-regionalnoe-byuro-voz-realizuyut-i-razvivayut-memorandum-o-
vzaimoponimanii/ (aata obpalueHus: 16.12.2023).

5 MemopaHzym 06 yriy6neHuy B3auMogeincTua mexay EBpasuiickoil 3koHOMUYecKoi komuccueii u VIcnonHUTENbHBIM KOMUTETOM
CoppyxectBa Hesasucumbix Mocygapcts (MuHck, 27 Hos6psa 2018 roga).

% KABAR. E3K u OfKE pabomatom Had MemMopaHOyMOM O compydHudecmse 8 cghepe 60pbbbl C He3akoHHoU muepayuel. 10
anpens  2017. URL: https://kabar.kg/news/eek-i-odkb-rabotaiut-nad-memorandumom-o-sotrudnichestve-v-sfere-bor-by-s-
nezakonnoi-migratciei/?ysclid=Irgdmpk6jh559386589 (aata obpaLieHns: 16.01.2024).

% EBpaswuiickuii GaHK pasButus. Paboma 8 EASC. URL: https://eabr.org/projects/in-process/rabota-v-eaes/ (gata o6palleHus:
16.01.2024).
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1 B OCHOBHbIE HanpaBneHus AeaTenbHOCTM EBpasmniickoro aKoHOMMUYecKoro cotosa Ha 2024 rog.®° B 1o xe
BPEMSI SIBHO BbIP@XEH TPEH[ Ha peasibHOe MpaKTMYecKoe B3aMMOAEWNCTBME M COKpalleHue abCcTpakTHbIX
acnekToB COTPyAHNYECTBA.

Bo-BTOpbIX, COTPYAHUYECTBO C HEKOTOPLIMW MEXAYHaPOAHbLIMW OpraHn3aumamMm no camomy LLMPOKOMY
Kpyry BOMPOCOB OCTaeTCs MPUOPUTETHbIM HanpaB/leHWEM MeXAyHapoaHoW aesTenbHocTn EADC Ha
2024 rog. bonee TOro, OAHMM W3 K/IKYEBbIX MYHKTOB CTPATErMYyeckoro pPasBUTUS  eBPasMInCKol
3KOHOMWYECKOW UHTErpaummn siBAsieTcs 601ee akTMBHOE «HPULNYECKN 3HAYNMOE» COTPYAHUYECTBO B pAge
opraHoB OOH wun BTO nocpefctBoM MonydeHuss cTaryca Ha6bnwopgatend. VIMeHHO Takas dopma
COTpyAHMYECTBa XapakTepHa A1 MHTErpaumoHHbIX 06beAMHEHUI, @& He KNacCUyYecknx MexayHapoaHbIX
opraHv3aLmii, oCyLLeCTB/IAOLWNX COTPYAHNYECTBO NMPU NOMOLLM APYTOro UHCTPYMeHTapus (MeMopaHaymoB,
COBMECTHbIX 3asBIeHNIA 1 Ap.).

B-TpeTbux, Bbiclunii EBpa3uviickuii  3KOHOMUYECKWIA COBET MOXET HafenTb MONHOMOUYUSIMU MO
nognucaHuio MexayHapoaHbIX [0rosoposB KOMMWCCUIO, KOTOpasi BrpaBe OCYLLECTB/IATL MeXayHapoaHoe
coTpyaHuyecTBo®. EJK ocyllecTBNsAeT AeATe/IbHOCTb B CaMbIX pasHbIX cthepax, BK/KYasi, Hanpumep,
BOMPOCbI TPYAOBOI MUrpauuu, BaIlOTHOW MOMAUTUKWA, MHTENNEKTyaNlbHOW COBCTBEHHOCTM, (DUHAHCOBbIX
pbiHKOB 1 aAp. OgHako NpaBo MNOAMUCAaHWA MeXAyHapOoAHbIX [OroBOpOB MOXET ObiTb AefervpoBaHo
Komuceun B npegenax NOfHOMOYWI, NpefycMOTPEHHbIX [OroBopoM v MexayHapoaHbIMU [OroBopamMu B
pamkax Coto3a®®. Kak nokasblBaeT NpPOBEAEHHbI aHann3 1 NpakTuka, B HacTosillee Bpemst EQK B pamkax
CBOMX MO/THOMOYMIA 3aK/OYaeT MeMopaHAyMbl C TPETbMMU CTOPOHaMM MO BOMPOCaM, OTHECEHHbIM K ee
chepe AesATeNbHOCTU, OCYLLECTBASET COTPYAHNYECTBO B (DOPME HOpUANYECKN 3HAUMMOT0 B3aMOAEeNCTBUSA
C TPETbUMM CTOPOHAMU®,

Takum 06pa3oM MOXHO yTBepXAaTb, YTO B cdhepe TPyAOBON Murpaumm U coumasibHOn 3awmtbl E3K
[eNCTBUTENbHO KOHTaKTUPYET CO 3HAYUTESIbHbIM KOIMYECTBOM MEXAYHAPOLAHbIX MEXNPaBUTE/TbCTBEHHBIX
opraHu3aumin. Takoe COTPYAHMYECTBO ocyllecTBnsetrca Komuccueld  nocpeicTBOM — 3ak/IueHus
MeMOopaHAyMOB O COTPYAHMYECTBE Y B3aUMONOHMMAHWUN UM HA OCHOBE B3auMOAEeNCcTBUs 6e3 3ak/ioueHns
MemMopaHayMoB (Hanpumep, B3aumogelictene ¢ MOT). Bo Bcex npoaHanM3MpOBaHHbIX B CTaTbe
MemMopaHAyMax COAepPXUTCA yKasaHWe Ha TOo, YTO MeEMOPaHOYM He ABNAETCA MeXAYHapOoLHbLIM AOTOBOPOM
M He co3fjaeT [ASs CTOPOH (PMHAHCOBLIX M MPaBOBbIX 06fA3aTesibcTB. C TOYKM 3PEHUs cofepXaHus
yKasaHHble )OpMbl COTPYAHMYECTBA B LE/IOM Masio YeM OT/IMYaloTCs ApYyr OT Apyra u BKIoYaloT B cebs
opraHvM3auvio 1 MpoBefAeHNe COBMECTHbIX MeponpusATUii (KOHepeHUUiA, CeMUMHapoB, COBeLLaHwuit),
npoBefeHne KOHCyNbTauuii, 06mMeH nHdopmaumeid, onbIToM. B TOo e Bpems Hamume 3ak/lo4eHHOro
MemopaHayMa JenaeT CoTpyOHWYEecTBO 06o0siee  CUCTEMHBbIM, noApasymeBaeT paspaboTky niaHoB
peanusaumy COBMECTHbIX MEPOMNPUATUIA Ha ONpefesneHHbIi Nepuoj, cosfaHve pabounx rpynn u
perynspHoe npoBefeHne KOHCYbTauuii.

FORMS AND CONTENT OF INTERNATIONAL COOPERATION OF EAEU WITH
INTERNATIONAL ORGANISATIONS ON THE EXAMPLE OF INTERNATIONAL
COOPERATION IN THE FIELD OF LABOUR MIGRATION AND SOCIAL DEFENCE

ISCHENKO N.
Natalia Ischenko — Candidate of Legal Sciences, Lecturer at the
Department of International Law of Russian Foreign Trade Academy,
Moscow, Russia (ischenko.natalia@gmail.com).
ORCID: 0009-0002-8621-8651.

Abstract

Eurasian Economic Union (the EAEU) as a subject of international law has a right to participate in international affairs, including the
conclusion of international treaties. The author, paying considerable attention to the issue of legal personality of EAEU, concludes that
even in cases when a treaty is concluded within the scope of the Union’s competence, i.e. regarding foreign trade activities in terms of
trade in goods, the external competence of EAEU is partial since at all stages of concluding international treaties approval of member

% PeweHne Bbiclero coseta EA3C «O6 0CHOBHbIX HanpaBneHusix MexayHapoaHoli AesTeNbHoCTY EBPasnuitickoro akKOHOMUYECKoro
coto3a Ha 2023» ot 9 pgekabpsa 2022 roga Ne 17 n Pewenune Beoiclero coseta EASC ot 25 gekabps 2023 roga «O6 OCHOBHbIX
HanpaBneHNAX MeXAyHapoHO AesATeNbHOCTN EBpa3niickoro 3KOHOMMYECKOro cot3a Ha 2024 roa» Ne 27.

%1 M. 6 MpunoxeHns Ne 1 K [JoroBopy O EBpasuiickoM 3KOHOMUYECKOM coto3e «[lofioxeHne o EBpasniickoii 3KOHOMUYECKON
Kommuccum» (ActaHa, 29 masa 2014 roga).

€2 . 3 MpunoxeHuss Ne 1 k JoroBopy o EBpasuiickoM 3KOHOMUYECKOM coto3e «[lonoxeHue o EBpasniickoil aKOHOMUYecKoi
Kommuccum» (ActaHa, 29 masa 2014 roga).

8 Hanpumep, cTatyc Habnogatens B CoBeTe MexayHapoAHO opraHM3auymn no MurpaLmm.
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states is needed. Other forms of international cooperation of EAEU are also analysed, for example conclusion of memoranda of
cooperation and legally significant interaction with international organisations and international integration associations. The author
suggests classification of the forms of international cooperation of EAEU, which is supplemented by interaction with the third states,
international organisations and international integration associations in the format of dialogue, information exchange and joint events.
Forms and content of international cooperation of EAEU in the field of labour migration and social defence are explored in the article in
detail. Such interaction is carried out by Eurasian Economic Commission by conclusion of memoranda of cooperation and by
interaction in the dialogue form. The analysis of the content of different interaction forms with international organisations has shown
that cooperation under memoranda is more systematic, involves the development of plans for joint activities for a certain period,
formation of working groups, and regular consultations. Cooperation of EAEU with international organisations in the field of labour
migration and social defence is among prior directions of international activities of EAEU.

Key words

Eurasian Economic Union, Eurasian Economic Commission, international cooperation, forms of international cooperation of EAEU,
labour migration
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ANCKYCCUA | DISCUSSION

®OPMbl MEXXAYHAPOAHOIO COTPYAHNYECTBA EBPA3UACKOIO
9KOHOMUYECKOIO COK3A: MEXXAYHAPOQHO-NMPABOBOW ACMEKT

AHOPOCOBA A. C.?

AHgpocoBa ApuHa CepreeBHa — Maructp npasa, arraile
MuHucTepcTBa MHOCTPaHHbIX Aen Poccuiickoii depepauumn, Mocksa,
Poccusa (androsovaaa99@gmail.com). ORCID: 0000-0002-8635-9860.

AHHOTauuA

Mpouecc dhopMmpoBaHus UHTErpaumm Ha TeppuTopumn EBpasun gnutcs yxe 6onee 30 net. HoBo TouKoli 0TcuyeTa cTasio co3gaqne
B 2014 rogy EBpasuiickoro 3koHOMMYeckoro cotsa (ganee — EA3C, Cotos). MoMMMO Knaccuyeckux Leneil monoforo
WHTErpauvoHHOTO 06beAMHEHNsl, CTpaTErMyeckM HanpaB/ieHWEM ero AesiTe/IbHOCTW CTaslo (hOpMUMPOBaHNE Pa3BETB/IEHHON CETU
MeXJyHapoaHbIX KOHTaKTOB BO BCEX Yrosikax mvpa. CoBpeMeHHast KOHBIOHKTYpa MeXAyHapoHbIX OTHOLLEHWIA, CTaB ABuratenem
nporpecca MHOIUX MPOLECCOB, MPOUCXOASALMX B MUpPe, TONbKO ycununa cTaHoeneHne EADC B KauyecTBe HOBOW OmMopbl
eBpasuiickoro permoHa. OpfHako «npaBoBble (OPMbI», € MOMOLWbI0 KOTOpbiXx EAJC ocywecTBasieT mexgyHapogHoe
COTPYAHWYECTBO, HE HalIM CBOEro OTpaxeHus Hu B npasBe Cow3a, HUM B Hay4yHOi snutepartype. lpuyem B HOPMAaTMBHbIX
[OKYMEHTax He OTpakeHa HU KaTeropusi «popMbi», HW MepeyeHb Takux gopM. Llenblo HacToslero mccnefoBaHns SABNSETCS
yCcTaHoB/eHVe hOpM, C MOMOLLbIO KOTOpbIXx EASC ocyLLecTBSET MeXAYHapOAHYH0 AesTeNbHOCTb, X aHa/u3, a Takke paspaboTka
NpeaioXeHnii Mo WX COBEpLUeHCTBOBaHMIO. B pamkax cTaTbu aBTOp BbIBOAWT TPY OCHOBHble (DOPMbI, 0bpasyoLiue Kapkac
MeXAyHapoAHOro coTpyaHuyecTBa OO6beAVHEHUS: MeXAyHapoAHble [0roBopbl, CTaTyc Habnwogarens, MeMopaHAyMbl (He
ABNSAIOWMECA MEXAYHapOoAHbIMW foroBopamu). [eTanbHbiM 06pa3oM M3yvaeTcs Kaxgas M3 Ha3BaHHbIX (DOPM C BbISIB/IEHWEM
cneundvky, NPeMMyLLECTB U HeaocTaTKoB. PaboTa ocHOBbLIBaeTCA Ha aHasM3e NpaBoBoi 6a3bl Coko3a, M BMECTe C TeM cAenaHa
nonbITKa MPUHATL BO BHMMaHWe 3KOHOMWYECKME W MOoNuUTUYeckue hakTopbl, NO3ULMM FOCyAapCTB-4/ieHoB. B uccneposaHum
MCNoMb3yeTcsl KOMMapaTMBUCTCKUIA METOf, — CPaBHEHME C OMbITOM APYrMX MexXAyHapofHbIX OpraHu3auuii 1 rocyaapcrs,
MCNO/b3YHOLLNX CXOXME NPaBOBble MexaHM3Mbl. [10 uToram paboTbl aBTOpP NPUBOAWT pestoMe BCex Tpex (hopM B3avMOAeNCTBUA 1
npeanaraeT ycTaHOBWTb OGHOB/IEHHYI (HOPMY BeAEHUS MEXAYHapOAHON AEeATENIbHOCTU C MPUMEHEHWEM YXe WMELMXCS B
[JoroBope o0 EA3C nonoxeHuii. dopmyna ykasaHHOTO MexaHu3Ma BK/IO4YaeT B cebs cnegywowme 3fnemMeHTbl. Bo-nepsbiX,
cdhopmmpoBaHMe Npu MNOMOLM pecypcoB KOHCYNbTATMBHOTO KOMUTETA MO MEeXAYHapoAHON AeATeNlbHOCTU NpeanoXeHnin o
NOTEHUMa/bHBIX NapTHEpPax C MPOrHO30M 3KOHOMUYECKMX W MoAMTMYeckux adchekToB coTpyaHuyecTBa. Bo-BTopbiX, MpUMeHeHne
ofHOi 13 dOpM — MemopaHAyma O COTPyAHMYEeCTBE, HO C MO3TanHbiM YriybneHnem B KOHKPETHYH cdhepy 3KOHOMUKW.
PechopmMupoBaHHbIi MexaHn3M [O/KEH MPUMBECTM K OOCTWKEHWIO LEeHTpasibHOW uenu OpraHv3auyv — pasBUTMI0 3KOHOMUK
rocyapcTB-4/1eHOB NOCPELACTBOM BbIBEAEHUS MHBECTOPOB W NpeAnpuHMMAaTenell Ha HOBble PbIHKU CObITA.

KntioueBble cnoBa

EBpasuiicknii akoHomMmuyeckwii coto3 (EASC), MexayHapoaHas AesaTeNlbHOCTb, MEMOpPaHAyM, cTaTyc Habnogarens, cornalleHme o
CBOOOAHO TOpros/e

Ana uutnpoBaHua: AngpocoBa A. C. dopmbl MexAyHapoLHOro COTpyfAHuWYecTBa EBpa3viickoro 3KOHOMWMYECKOTO Cok3a:
MeXayHapoAHO-npaBoBoii acnekT // XXypHan BLU3 no mexayHapogHomMy npasy (HSE University Journal of International Law). 2023.
T. 1. Ne. 4. C. 30-48.

https://doi.org/10.17323/jil.2023.19747

BBepgeHue

Ha cerogHsAWwHW [eHb KIYeBOE HanpasfneHne pasBuTusa EBPasuiickoro 3KOHOMUYECKOro Ccor3a
(panee — EA3C, Cot03) npefnonaraet akTUBHYH MeXOYHapOoOHYI0 OeATebHOCTb. TpaguuuoHHO
OCHOBHOW NpUYMHOI CTpemneHus K nubepanmsaummn B cqiepe TOProBnn ABSETCA ee HenocpeacTBeEHHOe
BAIMSIHNE HA 3KOHOMMYEckuii pocT?. HoBas MexayHapoaHasi KOHBIOHKTYpa, 6Ge3ycrioBHO, okasana
HeraTMBHOe BJ/IMAIHWE Ha 3IKOHOMWYECKMe rMpoueccbl B pernoHe. Bmecte ¢ TeM W3MEHWNOCbL U
HanpaB/fieHne MeXayHapoaHOro coTpyaHuuecTBa®. Hanpumep, ecnm paHee, B Nepuog, CyLECTBOBaHMS
TamOXeHHOro CoK3a, BEUCb MeperoBopbl 0 CO34aHuM 30HbI cBOGOAHONW ToproBnu (ganee — 3CT) ¢

! MHeHus, npeacrtaB/ieHHbIE B HaCTOﬂIJ.LeVI CTaTbe, BblpaXkalT UCKIKYNTE/TIbHO NO3MLIMIO aBTOpa N He ABNAIOTCA ocbvlumaanoﬁ

nosuuuein MuHucTepcTBa MHOCTPaHHbIX Aen Poccuiickoin deaepauuu.

2 Cm: Connolly M., YiK. M. How Much of South Korea’s Growth Miracle Can Be Explained by Trade Policy? |/ American
Economic Journal: Macroeconomics. 2015. Vol. 7. Ne 4. P. 189; Krueger A. O. Why Trade Liberalisation Is Good for Growth //
Economic Journal. 1998. Vol. 108. Ne 450. P. 1521; Santos-Paulino A., Thirlwall A. P. The Impact of Trade Liberalisation on
Exports, Imports and the Balance of Payments of Developing Countries /| The Economic Journal. 2004. Vol. 114. Ne 493. P. 50.

3 CM.: NluxaueBa A. b. BrusiHue caHkyuli u mopaosbix BOlH Ha npodswxeHue espasulickoli uHmezpayuu // B novuckax HoBO
apXMTEKTYpbl MHOTOMOMSIPHOCTM: MEXAyHapoaHoe coTpyaHudectBo EAJC. [oknag k XXI Anpenbckoli MexzayHapoaHoi
Hay4yHoli KOHpepeHUuMn no npobiemamM pasBUTUS IKOHOMUKM U obliecTBa. 6-10 anpens 2020 roga. M. : M3gatenbckuii gom
BbicLueli Wwkonbl akoHoMuKKKM, 2020. C. 54.
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EBponeiickoii accouuwauumeidi cBoboaHoii ToproBnn K HoBoli  3enaHaueli*, TO celiyac Takoe
B3aMMOAEiCTBME efBa NN BO3MOXHO NpeAcTaBuTb. [lapasisiefls MOXHO MPOBECTM C  A3MATCKMM
(hMHAHCOBBLIM KPU3UCOM, KOTOPbI CTa NPUYMHOK HapacTaHWUs akTUBHOCTW NO 3aK/HUYEHMIO cornalleHnii
0 co3gaHun 3CT B BocTouHoit A3uin®.

Pacwmpssa reorpacmio cotpygHuuectBa, EASC nNOCTENEHHO pacnpoCTpaHseT CBOE B/IMSHUE Ha
rocygapctea B pasHbix 4Yactax cBeTa. CraHoBneHne EAJC B kayecTBe OOHOrO W3 LIEHTPOB
39KOHOMMWYECKOTO pasBUTUSI OTPaKEHO Kak K/oueBas Lenb B CTpaTernyecknx Hanpas/eHUsIX pasBuUTUS
eBpa3niickoil aKoHoMMUeckoi nHTerpauum ao 2025 roaa®.

Mpy 3TOM METO/bl, C MOMOLLbLI KOTOpbIX COl3 B3aMMOAENCTBYET C APYrMMU akTopamu, ocTaloTcs
Heun3yyeHHbIMK. JloroBop 0 EA3JC 3akpennsieT cnegywoulee o6Liee onpefeneHne MexayHapogHoi
fesiTensHoCTN

Coi03 MMEET NPaBo OCYLUECTB/ATL B NPeAenax CBOei KOMNETeHLUN MEXAYHAPOAHYI0 AeATeNbHOCTb,
HanpaB/EHHYI0 Ha peLueHWe 3afad, cTosiwmx nepen Coto3oM. B pamkax Takoit gestenbHocT Cotos
MMeeT MPaBo OCYLLECTBIATb MeXAyHapo4HOe COTPYAHUYECTBO C rocyAapcTBaMu, MEXAyHapoAHbIMM
opraHM3auMsaMn U MeXayHapOAHLIMU UHTErPaLMOHHBIMU 06bEeAVHEHUSIMWN Y CaMOCTOATENLHO /IM60
COBMECTHO C roCyapcTBamu-usieHaMmn 3aK/ouaTh C HUMU MEXAyHapoaHble [A0roBOpbLI MO BONpocam,
OTHECEHHbIM K er0 KOMMNETEHLMN.

MonoxeHwe cTaTbl PackKpbIBAET, KaKOBbl CYyObEKTbl — TPETbW CTOPOHbI, C Kem EASC rotos
B3aVMO/eliCTBOBATb, HO OCTAaB/ISIET HA YCMOTPEHWe rocyfapCTB-U/IEHOB KOHKPETHbIE MpaBoBble OpPMbI
MeXAyHapoA4HOro COTPYAHWYECTBa, yKasbiBasd /iMb Ha BO3MOXHOCTb 3aK/HOYEeHUs MeXAYyHapOoaHbIX
foroBopoB. Taknum o6pasom, B npase Colo3a yCMaTpuMBAETCH OTCYTCTBME YETKO 3akpensieHHbiX hopM
COTpYyAHNYeCTBa.

OpHOBPEMEHHO HEOOXOAMMO OTMETWUTb, YTO CTPYKTypa MexayHapogHoii gesdtenbHoctn EASC B
hparMeHTapHOM BWAE BCTPEYaeTcs B psfe akToB opraHoB O6beauHeHus® v B MaTtepuasiax
EBpasuiickoli aKoHoMWuYecKoli komuccun (fanee — EJK, Komuceusa)®. B 3TOM KOHTEKCTE NpeacTaBsier
onpefeneHHblil MHTepec yCTaHOB/IEHUE NPaBOBbIX (DOPM MEXAYHAPOAHON AeAaTenbHOCTN OpraHnsauum.
HacTtosiwasa craTbs NOCBALWEHA BbISAB/IEHUIO W Knaccudpmkaumm Ttakmx opM, onpeaeneHunio  rx
[OCTOMHCTB M HeJOCTaTKOB, a Takke BblpaboTke MpefsiokKeHUn No UX CoBepLUEHCTBOBaHMI0. C aTMK
LUensMu aBTop aHaM3upyeT Kaxayr u3 qopm cotpygHuuecTBa (pasfensl 2-4) n B pesynsrare
npeacTaBnsieT 06LLYH KapTUHY BCEX AeWCTBYHLWMX (hOpM, a Takke AenaeT BbiBOA O HE06XoAMMOCTU
pedopmMnpoBaHns NOCPeaCcTBOM OGHOB/EHMS OAHOW U3 HUX (pasaen 5).

1. dopMbl MeXAYHAPOAHOIO COTPYAHUYECTBA: NOHATME U BUAbI

B Hayke Tema npaBoBbIX DOPM MeXAYHapPOAHOro COTPYAHUYECTBa OCBeLLeHa A0BOJIbHO (hparMeHTapHo,
M XOTA  (POpMy/fIMpOBKa  «MpaBoBble  (POPMbl  MEXAYHApOAHOro  COTpyQHU4YecTBa» WU
«MexXayHapoaHO-NpaBoBble (DOPMbl COTPYAHUYECTBa» BCTPeYaeTcs A0BO/bHO 4acTo, A0 CUX NOp He
umeetcsa yHAaMEHTaNIbHOro MccnefoBaHns, NO3BOMSIOWEr0 OKOHYaTeIbHO ONpeaeniMTb CyTb AAaHHOro
MOHATUA.

B paboTax oTAeNbHbIX YYeHbIX Takke HeT 04HO06pasHOro noaxoda K TPpakTOBKE paccMaTpuBaemoro
TepMmuHa. Tak, E. I MonceeB noHMMaeT Noj, AaHHOW KaTeropuen Te pamku, B KOTOPbIX OCYLLECTBASIETCS

4 O6a Tpeka 3amMOpOXeHbl MO MHULMATUBE NapTHepoB B 2014 rofly nocfie BBELEHUS] OAHOCTOPOHHUX OrpaHNuMTENbHBIX Mep B
OTHoLleHun Poccuiickoii ®eaepauun.

5 Cm: Dent C. M. Paths Ahead for East Asia and Asia-Pacific Regionalism. // International Affairs. 2013. Vol. 89. Ne 4. P. 967-971.

5 HanpaeneHne 11 PeweHuss Bbicliero EBpasuiickoro 3akoHoMmuueckoro coeeta Ne 12 oT 11 pgekabps 2020 roga «O
CTpaTernyeckMx HamnpaB/ieHWsIX  pasBUTWS  €BpasMWiiCKoli  3KOHOMMUYEcKol  uHTerpaumm pgo 2025 roga». URL:
https://docs.eaeunion.org/docs/ru-ru/01528320/err_12012021_12 (gaTa obpaLieHus: 29.10.2023).

7 N1 ct.7 [foroBopa O EBpasuiickom 3KOHOMMNYECKOM cow3e or 29 mas 2014 ropa. URL:
https://docs.eaeunion.org/docs/ru-ru/0003610/itia_05062014 (nata obpalleHus: 29.10.2023) (naniee — Lorosop o EA3C).

8 Cm., Hanpumep: M. 10 PeweHus Bbicliero EBpasuiickoro akoHoMuyeckoro coseta Ne 99 ot 23 aekabpsi 2014 roga «O Mopsigke
OCyLLeCTBNEHNS EBpasuiickum 3KOHOMUWYECKNM CO030M mMexyHapogHOro COTPyAHNYECTBaY. URL:
https://docs.eaeunion.org/docs/ru-ru/0157032/scd_25122014_99 (pata ob6paweHns: 29.10.2023); PeweHne Bbiclero
EBpasuiickoro akoHomuyeckoro coeta Ne 8 ot 14 mas 2018 roga «[onoxeHne o cTaTyce rocyfapcTtsa — Habnoparens npu
EBpaswniickom 3koHoMuyeckoMm cotse». URL: https://docs.eaeunion.org/docs/ru-ru/01417705/scd_16052018 8 (gata
ob6paueHus: 29.10.2023).

9 CM., Hanpumep: dopMmbl MexayHapoaHoro cotpydHudectBa. URL: https://eec.eaeunion.org/comission/department/dep_razv_
integr/mezhdunarodnoe-sotrudnichestvo/formy-mezhdunarodnogo-sotrudnichestva.php (gara o6paiweHus: 29.10.2023).
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coTpyaHuyecTBo rocyaapcte®. E. IN. KameHeukas gaeT 6Gofee LIMPOKOE onpefeneHne, ykasbiBasi Ha
COBMECTHYI0 [BYCTOPOHHIOK WM MHOTOCTOPOHHIOW [AEATENIbHOCTb CYyOBLEKTOB MeXAyHapo4HOro npasa,
OCYLLECTBNSAEMYI0 Ha OCHOBaHUM MEeXOYHAPOAHbIX COrnaweHuii, B KOTOpbIX MpedycMaTpuBaloTcs
KOHKpEeTHble (DOPMbl U METO/bl BbINO/IHEHUS HaMeueHHbIX nporpamm. X. T. Llepmepc u H. Brokkep
Ha3bIBalOT Takne YOpMbl, Kak COTPYAHMYECTBO B PpaMKax MeXayHapoaHbIX OpraHmu3aunii u UHbIX «rMoKuX,
HedbOpMasibHbIX, HO 60/1€€ WA MeHee CTPYKTYpUPOBaHHbIX (hOpMUpPOBaHWiA, KOTOpbIE HEesb3s
KBNIMIMUMPOBATh KaK MeXAyHapofHble opraHusauum»'?, Cxoxero B3rnsiga npuaepxvBaeTcs u
O. A. Kupnne4eHko, [OMONHAS [aHHbIA MNepeyeHb COTPYAHUMYECTBOM B pamkKax [BYCTOPOHHUX W
MHOFOCTOPOHHUX MEXAyHapoaHbIX [10roBopoB™ S,

Hanbonee 6nuskue k EA3C «opraHusaumoHHO-NpaBoBble (OpMbl COTPYAHUYECTBa» Bblaenser
E. H. HukynuH, paccmatpuBasi MX B KOHTEKCTE OTHOLWIEHMII BcemupHOW TOProBoi opraHusaumn u
MEeXAYHapOoAHbIX MEeXNPaBUTEIbCTBEHHbIX OpraH1M3aLuii: 3aknoueHne corlalleHmnin UM memMmopaHaymMoB,
npeaocTaB/ieHne cTatyca Habnoaatens, NpoBeieHne KOHCYIbTauuii, 06MeH HJopMaLmein,

Moxanyi, yH1KasibHasa cneundmka AaHHOW KaTeropum COCTOMT B TOM, YTO KaXAblii U3 aBTOPOB Kak Obl
«noAcTpamBaeT» HeobXxoAumble MpaBoBble OPMblI K uccnegyemoin Teme. AHa/IOrMyHbIM 06pasomM
noctynunu u astopsl Jjorosopa o EASC.

Kak yxe 6bl710 cka3aHOo Bbiwe, NpaBo Col3a He 3aKpenssieT HU ONpeaesieHne, H1 Knaccmdukaumio
(QOpPM OCYLLIECTB/IEHUSA MEXAYHAapOAHOro COTpygHu4YecTBa. B nepBylo ouepedb npumevaresibHo, YTo B
mMatepuanax Komuccum BCTpeyaeTcs MMEHHO Kateropus «gopMbl MexayHapoAHOro COTpyAHMYeCcTBa», a
He «MeToAbl», «MexXaHU3Mbl» Un «opmMartbl». Bonpoc 0 ToM, NoYemMy UMEHHO TEPMUH «dhopma» Obla
n3bpaH B KayecTBe abcopboupylollero, ocTaeTcsl HepackpbITbiM. CriefoBaTefnibHO, MMes Wb OAWH
odhmumManbHbIA UCTOUYHMK — MaTepuaibl EQK — B pamkax faHHOl cTaTbl aBTOp OyAeT onuparbesl Ha
KaTeropumio «thopMbi».

AHanM3 psifa HOPMaTMBHbLIX AOKYMEHTOB COH3a U NOYTU LECATUIETHEN NPaKTUKM OCYLLEeCTB/IeHUS
EA3C mexayHapogHoOW AesaTenbHOCTX AEMOHCTPUPYET, UTO CTPYKTYPHO MeXayHapoaHas AesiTeNlbHOCTb
Coto3a 6GasupyeTcsa Ha Tpex MpaBOBbIX CTOMNAX: 3ak/lyeHne MeXAyHapoAHbIX [4OroBopoB
(npechbepeHLmanbHOrO 1 HenpegepeHUasibHOIO XxapakTepa), NpefocTaB/ieHne crtatyca Habnawgarens un
nognucaHve MemopaHAyMOB, HE SABMSIOLWMXCA MEXAyHapO4HbIMU AOroBopaMu. Takum 06pa3om, MMEHHO
3TN TPU CTEPXHS U cnedyeT MMeHOBaTb «(hopMamMn MeXayHapoAHOro COTPYAHNYECTBa, aHa/IN3 Kakaow
13 KOTOpPbIX NPeACTaBneH B AaHHOl paboTe.

2. ToproBble cornaiieHus

JoroBopbl EBpasninckoro aKOHOMMYECKOro col3a LeNnsTcs Ha ABe 60/bline rpynmnbl: MeXayHapoaHble
[l0roBOpbl B pamkax Coto3a M [JOroBOpbl C TPETbeil CTOPOHOI®, YuacTHUKaMy NepBbIX ABASHOTCS TOSIbKO
rocygapcrea-yneHol. CneposateflbHO, OHM He MOryT ObiTb OTHECEHbl K kaTeropum hopm
MEeXOyHapO4HOro coTpygHuyecTBa. [lo 37Ol npuvyMHe B pamMKax f[aHHOTO MCC/ef0oBaHusA  Mbl
OCTaHOBMMCSl HA aHa/IM3€e COI/IaLLIEHUIA C TPETbUMK CTOPOHAMMU.

Crarba 7 [loroBopa o EASC 3akpennset npaso Coro3a:

- OCYLWEeCTBNATb  MeXAyHapofHoe COTPYAHMYeCTBO C  rocygapcrBamu,  MeXAyHapoAHbIMU
opraHM3aumsaMm 1M MexayHapoAHbIMU MHTerpaunoHHbiMU o06beanHeHnamu (B AaHHOM ab3aue BuaHa
OTCbl/IKa K MEMOpaHaymam);

- CaMoCTOATENIbHO /IGO0 COBMECTHO C rocyAapCTBaMu-YsieHamMn 3ak/ovarb MeXAyHapoaHble
[0roBOpbI N0 BOMPOCaM, OTHECEHHbIM K €0 KOMMNETEHLUN.

10
1

Mowucees E. . MexdyHapoOHO-rpasosbie 0CHOBLI compydHudecmsa cmpaH CHI. M. : KOpucT. 1997. C. 8.

K npumepy, yupexzeHue MeXAyHapOAHbIX OpraHusauuii, NpoBeAEHWE Pas/IMYHbIX KOHTPECCOB, KOH(EepeHUMid, co3gaHue
CMeLLaHHbIX pabounx rpynn, o6meH HayyHoW uHpopmauveid un T. 4. (KameHeukas E. M. CompydHuuyecmso 2ocydapcms 8
0CBOEHUU KOocMoca B8 paMKax MexX0yHapoOHbIX opeaHu3ayull (MexdyHapoOHO-Mpasosbie NPo6/1eMbl): ANC. ... KaHA,. OPUA,. Hayk.
M., 1976. C. 24-25).

B uactHocTn, BPUKC, G8, «BnwkxHeBocTouHblii kBapTeT» (Schermers H. G., Blokker N. M. International Institutional Law.
Leiden ; Boston : Brill Nijhoff, 2018. P. 35-36).

Kupuneuerko . A. lMpasosbie ¢hopMbl compyoHuYecmsa creyuaiuduposaHHbIx yupexoeHuli ¢ OpaaHu3ayueli O6bedUHEHHbIX
Hayu: gnc. ... kaHg. topug. Hayk. M., 2019. C. 105-109.

HukynuH E. H. MexdyHapodHo-npasosoli cmamyc BcemupHol mopeosoli opeaHu3zayuu u ¢hopmbl ee B3aumodelicmsusi ¢
MeXOyHapOOHbIMU Opa2aHusayusiMu: guc. ... KaHa. opug. Hayk. M., 2017. C. 87-88.

5 M. 1cT. 6 JoroBopa o EASC.
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B passutue paHHOro nonoxeHuss B 2018 rogy 6bi10 3aknodeHo CornaweHne 0 MexayHapoaHbIX
poroBopax EBpasuiickoro 3KOHOMMYECKOTO Cot3a C TPETbUMW TrocyAapcTBaMu, MexAyHapogHbIMM
opraHu13aumsiMn NN MexayHapoAHbIMW UHTerpaunoHHbIMK 06beanHeHnsiMn (ganee — CornatueHne)™.

CornacHo ynomsHyTomy CornawieHuio npouefypa 3ak/ioyeHns MexayHapoLHOro [orosopa Takke
obnafaeT onpeaeneHHoin crneundukoit. MomMMMOo Knaccumueckux ctaamii'’, Col3oMm Takke roTOBUTCS
aHanMTuyeckas cnpaska, BK/IYalowan cBefieHnsa 0 npegnosaraemMblX 3KOHOMUYECKUX MOCNEACTBUSAX, O
BO3MOXHbIX NPENMyLLEecTBax U puckax Ass rocygapcre-4/1eHoB, CBA3aHHbIX C 3aK/I0YEHNEM 40roBopa.

Mo cBoeil npaBoBOW NpUMpoAEe paccMaTpvBaeMble COralleHNs ABASATCA  KNacCUyYecKumu
MeX/yHapOoAHbIMM [0rOBOPamMu, OTPAXAOWVMU BOMKO UX Y4YacTHUKOB™., Heob6blHO nuwb TO, 4TO
yyacTHVKaMM [OKYMeHTa CTaHOBATCHA He ToNbko CoH3 (kak MexayHapogHas opraHusaums) v Tpetbs
CTOPOHA, HO 1 BCE rocyapcTBa-4eHbl,

Mpu cosgaHum 3CT HeobxoamMMo Takke chopMMpOBaTb COBMECTHYH UCCAEeAoBaTe/IbCKyl Fpynmny,
KoTopas BktoyaeT akcnepToB ESK, rocynapcTB-4neHoB, TPETbUX CTPaH 1 opraHusauuii. B pamkax ceoeli
paboTbl COBMECTHas uccrnefoBaTefnibCkas rpynna aHasM3npyeT BOMPOChl, CBA3aHHble C TOProBriei
TOBapamy ¢ TPETbMMU CTpaHamMu, U BbISB/ISET OCHOBHbIE BOMPOCHI, KOTOPble TPeBYIOT yperyimpoBaHus B
OyoywWmMX MeXayHapoAHbIX gorosopax. [pynna Takke aHa/M3vpyeT BO3MOXHbIE 3KOHOMMUYECKUE
NOCNeACTBNA MeXAYyHapoAHOro [A0roBopa, BK/IKYas MpeuMyLlecTBa M PUCKUM ANA KaAolh oTpac/u
3KOHOMUKM rocygapcrs-yneHoB. Pesynerarsl MOoAEennpoBaHuns nocneacTeuii 3aKn4veHus
MeXAyHapoaHOro 40roBopa AB/AAKTCA YacTblo paboThbl, KOTOPYHO rpynna MOXET pacLuMpATb NMpU NOMOLLN
BHELHMX 3KcnepToB. M0 3aBeplUeHWV roTOBUTCA [OKNaf, nocne opmupoBaHus KOTOPOro BbicLuwmii
EBpasuiicknin  akoHommyecknii coseT (ganee — CoseT EDK) npuvHMMaeT pelleHve 0 Havane
neperosopoB. 3arem CoBeT EJK yTBepxaaer AMPEKTMBY, OMNOCPEAYIOLLYH NEepPeroBOpHbIA npoLecc,
onpepenssa OCHOBHble MOAXOAbl K Neperosopam. Bce 310 B COBOKYMHOCTY NO3BOMSET AaTb MaKCUMaslbHO
OOBEKTMBHYIO OLEHKY NOCMEeACTBWIA 3ak/H04EHNSt TOProBOr0 COralleHnst C UHOCTPaHHbIM NapTHEPOM.

CerogHs [eiiCTBYeT HECKOMIbKO BWAOB TOProBbIX COr/lalleHuii. MepBblii — 3TO Kaaccuyeckoe
cornalleHve o cBo60AHOI TOprossie B NOHUMaHUM cTatby XXIV MeHepasibHOro cornalleHns no Tapudam
n Toproene®. Mofgo6Hble cornalleHns, kak oTMeyaeT E. A. [TOMepnsiH, BbIXOAAT 3a pamMkui CHUXKEHUS
UMMNOPTHBLIX TapudoB U BKIOYAKOT B ceba ycTpaHeHue HeTapugpHbix 6apbepoB, [OroBOPEHHOCTH
OTHOCUTE/IbHO MpaBW/l MO CcaHUTapHbIM W UTOCAHUTAPHBIM MepaM W TexHWYeckuMm 6Gapbepam B
TOproene, 3awuTe nMpaB WHTEN/IEKTya/lbHOW COOGCTBEHHOCTM, TpaHCMapeHTHOCTM B o06nactu
roCyapCTBEHHbIX 3aKYMNOK, KOHKYPEHUUWN, 3NEKTPOHHON KOMMEpPLMM, YCTOMYMBOIO pasBuTUSA N OPYrnx
BOMPOCOB, CBSI3aHHbIX C Toprosnei?. CerofHsi COOTBETCTBYIOLIME [OTOBOPEHHOCTU BK/IOYEHLI B TPU
cornaiuenns o 3CT: ¢ BbeTHaMmoM, Cep6ueit, MipaHom (nocneaHee He BCTYNUIIO B cuny)®,

Ko BTOpOMYy BuAy OTHOCUTCA cornaleHne ¢ CuHranypom (KOTOpoe Takxke rnoka He BCTYNnusio B cuiny).
B oTMume OT HasBaHHbIX Bblle AOroBopoB, napasnenbHo ¢ 3CT ¢ Pecnybnvkoin paspabatbiBasiv
OTAe/bHble ABYCTOPOHHWE A0roBOpPbI MO YC/yram U UHBECTULMNAM.

TpeTnii BUA — cornaweHns o6 o6LemM 3KOHOMUYECKOM COTpyAaHWYecTBe. OCHOBHOE OT/IYMe 3TOro
BMAa — OTCYTCTBME MOMOXEHWA O fubepanm3aumm TapudoB, (DOKYCMpPOBKA Ha AOpyrMx acnekrax
perynvpoBaHns TOProBAW: cO3faHue cneunasiu3npoBaHHbIX (OOPYMOB A1 COTPyAHMYEeCTBa U
MOBbILEHMSA TpPaHCNAPEHTHOCTW, B TOM 4ucne yepes YrayoneHHblli 06MeH TOProBoil MHdhopmauuei, a

6 CornaweHve o MeXayHapodHbIiX — aoroBopax EBpaSVIVICKOFO 3KOHOMMYECKOro Ccow3a C TpeTbuMMn Trocygapcreamu,

MeXAYyHapoAHbIMW OpraHn3aLusMm UM MexayHapoaHbIMU UHTErpaumMoHHbIMY 06beanHeHnsMm ot 14 mas 2018 roga. URL:
https://docs.eaeunion.org/ru-ru/Pages/DisplayDocument.aspx?s=e1f13d1d-5914-465¢-835f-2aa3762eddda&w=9260b414-defe-
45cc-88a3-eb5c73238076&I=8a412e96-924f-4b3c-8321-0d5e767e5f91&EntitylD=17729 (gaTta obpalleHuns: 29.10.2023).
MexdyHapodHoe npaso 8 2 4. Yacms 1: y4ebHuUk 0715 8y308 / nof pea. A. H. BoinenkaHuHa. 4-e nza. M. : 3gatensctso KOpaiir,
2023. C. 222-229.
Cwm. nogpo6Hee: Tananaes A. H. FOpuduyeckas rnpupoda mexoyHapooHo20 dozosopa. M. : UMO, 1963. C. 140.
M.2 ct. 10 CornawieHns o mexzayHapofHbIX oroBopax EBpasviickoro aKOHOMWYECKOro Cok3a C TPeTbMMYM rocydapcTBamy,
MeXAyHapoAHbIMM OpraHn3auvsaMn Wi MexXayHapoAHbIMU WHTErpaumoHHbIMU 06beauHeHnsammn ot 14 masa 2018 roga. URL:
https://docs.eaeunion.org/ru-ru/Pages/DisplayDocument.aspx?s=e1f13d1d-5914-465c-835f-2aa3762eddda&w=9260b414-defe-
45cc-88a3-eb5c73238076&I1=8a412e96-924f-4b3c-8321-0d5e767e5f91&EntitylD=17729 (gata obpaiieHus: 29.10.2023).
CT. XXIV TeHepanbHOro cornaweHus no Tapudgam u Toproene (MpunoxeHne 1A Kk Mappakelickomy corfaweHuto o6
yupexaeHun BcemupHoli ToproBoi opraHusaumm ot 15 anpens 1994 roga. URL: https://www.wto.org/english/docs_e
/legal_e/04-wto_e.htm (gata o6pauieHus: 29.10.2023).
MomepnsH E. A. Topaosbie coenaweHusi EBpa3ulicko2o 3KOHOMUYECKO20 coto3a: mekyujuli cmamyc u nepcrnekmuss! [/ BeCTHUK
HI'y3y. 2022. Ne 3. C. 159-160.
«Ha nonsix» 3acefaHus Bbicwero EBpasuiickoro 3koHomuyeckoro coseTa 25 pekabps 2023 roga 6b10 nognucaHo
nonHodgpopmatHoe cornawenune o 3CT ¢ WMpaHom. URL: https://eec.eaeunion.org/news/eaes-i-iran-sozdayut-polnoformatnuyu-
zonu-svobodnoy-torgovli/ (gara o6paweHnns: 29.10.2023). PaHee AeiicTBOBaU1 BPEMEHHbIN JOTOBOP.
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Takke obecneyeHne nNpPaBOBOWN 3alUTbl IKCMOPTEPOB OT PUCKOB AUCKPUMUHALMOHHOTO MPUMEHEHMS
HeTapugHbIX Mep?3,

UeTBepThblil BUA npeacTasniseT coboil BpeMeHHoe corfalleHune, Befyulee K obpasoaHuio 3CT. B
KoHTekcTe EA3C npumepoM IBNSETCA A0roBop ¢ MpaHom?:,

Mepen paccMoOTpeHVEM MEepPedNCIEHHbIX AOKYMEHTOB criefyeT OTMETWUTb: CBOeobpasne onvcaHHoW
paHee npouefypbl 3aKNOYEHUS MeXAyHapoAHOro A0rosopa AeMOHCTPUPYeT, 4TO NepBOCTerneHHoe
3HaYeHVe MpU 3ak/IHYEHUN UMEKDT NOSINTUKO-3KOHOMMYECKME (oakTopbl. M0 3TOI NpuuMHe Npu aHannse
Kak[Oro n3 cornaweHuii 6yaeT BakHO MokasaTb CBSA3b MeXAy MW30paHHbIM BUAOM COI/IalIEeHUs U
NONNTMKO-3KOHOMUYECKMWN OCOBEHHOCTSAMUN TPETLEN CTOPOHBI.

B pamkax CornaweHus ¢ BbeTHamMoM NpefycMOTPEHO MOCTENEHHOE CHMKEHNE TaMOXEHHbIX CTaBOK C
COXpaHeHVMeM TapudHOl 3aliMTbl MO pagy Hanbonee «4yBCTBUTE/NbHbLIX» TOBApOB (Hanpumep, Kode,
TOBapbl /IErKON MPOMBILWIEHHOCTM U T. A.)%. CornalleHnem perysimpyroTcs Takue BaXHble acnekTbl, Kak
3aWmTa  npaB  Ha O0ObEKTbl WHTENIEKTYas/lbHOM  COOGCTBEHHOCTM, 3/IEKTPOHHAA  KOMMepLus,
rocyapCTBEHHbIE 3akynku, 3aluTa KOHKYpeHUMM W1 yCcToiuMBoe passutue. Kpome Ttoro, 6narogaps
CornalleHnio NoBbILIAETCA YPOBEHb MpenckasyeMOoCTV TOProBOro perympoBaHusi, MOCKOMbKY BaXHbIM
NocTy/laTOM SABSETCA COTPYAHUYECTBO rOCYLAPCTBEHHbLIX OPraHoB, OCYLLECTBNSAOLWMUX AeATeNbHOCTb B
chepe TEXHUYECKOTO, CaHMTapPHOTO 1 (PUTOCAHUTAPHOIO PEry/IMPOBaHNs, a Takke TaMOXEHHbIX CYX6.
HemanoBaxHbIM pblHarom BO3LENCTBUSA Ha OTHOLWIEHWs, perynupyemble CornawleHuem, SBASeTCs
3aKkpensieHHass B HeM 0653aTe/ibHOCTb YBEeOM/IEHUA CTOPOH O KakuX-Mb0 M3MEHEHMAX B TOProBOM
perynmpoBaHun,

VIHTEPECHbIM MOSIOKEHUEM TaKkKe SBMASETCA «3BOJIOLUMOHHASA OroBOpPKa», COM1aCHO KOTOpOi
CornaweHne MoXeT ObiTb NEPEecMOTPEHO MPU W3MEHEHWW MPABOBOW KOHBLIOHKTYPbl MEXAYHApPOAHbIX
OTHOLLEHWIA?’,

AGCTparvpysacb OT 3KOHOMUYECKMX ACNEKTOB, HEKOTOPblE TEOPETMKM OTMEeYalT «OCOOYH Posiby»
BbeTHama Kak cBsisytollero 3BeHa mexay Coto3om un Accoumnaumeinn rocygapcts HOro-BoctouHoli Asunm
(nanee — ACEAH)?. B ocHoBe 3TUX rMMNoTe3 fiexar creayowme gosoabl: B 2014 rogy, Ha 3ape co3faHus
EASC, Poccuein 6bi1 B3AT Kypc Ha mmnopTto3amelleHue. Mpu co3gaHnm 3CT ToBapbl OTEYECTBEHHbIX
Nnpon3BoOANUTENEN CTaBATCA B OAMHAKOBOE MOJIOXKEHME C MMMOPTHbLIMK TOBapamu, a LeHa CTaHOBUTCSH
pelwawLmm hakTopoMm ans 60nblIMHCTBA NoTpebuTenein. Takum 06pasom, Npu NPOBEeAEHUN MOMAUTUKM
pevHaycTpuanmsaumn 3apybexHble ToBapbl C HU3KOW LIEHON, KOUMW SBASKOTCSH BbETHAMCKUEe TOBapbl,
HexenaTesibHbl A1 MECTHOTO pblHKa. [0 3TON NpMYMHE MHOTOKPaTHO BbICKa3blBa/IMCb MHEHWSA, YTO 3a
COrNalleHNem CTOSIT He TOSIbKO 3KOHOMMUECKMEe (aKTopbl, HO 1 MoSIMTUYEcKMe nHTepeckl Coto3a®.

Cnepytoweli crtpaHoi ACEAH, c KOTOpOW YycTaHOBNEHbl 60fiee TeCHble KOHTaKThbl, SAB/SETCA
CuHranyp. B oktsi6pe 2019 roga mexagy EADC u Pecny6nukoii Cunranyp ObiivM nognvcaHbl Asa

2 TomepnsiH E. A. Yka3. cou. C. 160.

24 Peub UAET 0 BpeMeHHOM cornawleHum: Interim Agreement leading to formation of a free trade area between the Eurasian
Economic Union and its Member States, of the one part, and the Islamic Republic of Iran, of the other part of 17 May 2018.
URL: https://docs.eaeunion.org/docs/ru-ru/01417815/iatc_21052018 (nata obpatteHus: 29.10.2023).

% Free Trade Agreement between the Eurasian Economic Union and its Member States, of the one part, and the Socialist
Republic of Viet Nam, of the other part of 29 May 2015. URL: https://docs.eaeunion.org/docs/ru-ru/0147918/iatc_02062015
(maTa obpalleHns: 29.10.2023).

% BopoHuoBa H. A. /lubepanusayusi mopaosau 8 pamkax Espasulickoeo 3KOHOMUYECKO20 coto3a (Ha npumepe CoenalieHusi
EA3C-BbemHam) // MOCKOBCKUIA XXypHau1 MexayHapogHoro npasa. 2015. Ne 4. C. 106.

27 Art. 15.4 of the Free Trade Agreement between the Eurasian Economic Union and its Member States, of the one part, and the
Socialist Republic of Viet Nam, of the other part of 29 May 2015. URL:
https://docs.eaeunion.org/docs/ru-ru/0147918/iatc_02062015 (mata ob6paweHus: 29.10.2023); cm. Takke: Kosanes B.C.
MexaHu3mbl peasusayuu MexoyHapooHoU rnpasocybbekmHocmu EC u EASC: duc. ... kaHO. ropud. Hayk. M., 2022. C. 49.

% Cwm.: fAkoeneB A. A., MnuHkuHa C. M., TypaeBa M. O. Pasgumue 30Hbl cB80600HOU mopeosiu EASC — BbemHam u thakmop
Kumas /I NHHoBauun n nHeBectnuun. 2017. Ne 6. C. 81; LLlepos-UrHatbeB B. I. CoenaweHue EASC o cB0600HOU mopzosne ¢
mpembumMu cmpaHamu: cMbics 07151 Poccuu I/ Poccuns n Asns. 2020. Ne 12. C. 63; danHwmuar P. W. MepcnekmuBkl pazsumusi u
pacwupeHusi 30HbI CBO600HOU mopeaos/iu BoemHam-EASC 0o ¢hopmama ACEAH-EA3C /I ApxutekTypa 6e30nacHOCTU U
coTpyaHnyecTBa B BocTouHol A3vu. [loknafbl, npefcTasnieHHble Ha |V MexayHapoAHON KOHEPEeHLN MOMOAbIX BOCTOKOBEAOB
B NHcTuTyTe JanbHero Boctoka PAH. 17-18 Hos6psa 2016 roga. M. : deaepanbHOe rocyfapCTBEHHOE GI0KETHOE yupexaeHue
Haykun MHcTuTyT JansHero Boctoka Poccuiickoii akagemum Hayk, 2017. C. 235.

2 daiiHwMuaT P. W. Yka3. coy. C. 232-233.
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pforosopa: CornaileHne o cBo6oaHON ToproBne mexay EA3C u Pecny6nukoii Cuxranyp®, a Takke
PamouHoe cornatuexne mexay EAC n Cunranypom®,

OCOGEHHOCTb faHHbIX [OroBOPOB 3ak/toyaeTcsd B TOM, YTO OHM YBA3bIBAT cdepy TOPros/u
TOBapamu C MHBECTUUUSIMK W Toproeaei ycnyramu. OfHaKo Tak Kak AOCTWXKEHME LOTOBOPEHHOCTEN C
TPETBMMW CTpPaHamMu B 4acTu YC/yr M WHBECTULMIA He BXOAWT B koMneTeHuuto EASC, To peanusauyus
JaHHON WHMUMaTVBbI [0/HKHA Oblia NPOU30NTM NOCPEeACTBOM 3aK/HOHYEHUS MATM FOPU3OHTa/TbHbIX
corfnalleHnii o Toproese ycayramum u 06 MHBECTUUMSAX Ha ABYCTOPOHHEM YPOBHe (MeXAy KaxabiM
rocyfapctsom — unieHom EA3C u CuHranypom)®. 3To no3BosmT® co3faTe BCEOGBLEMIIIOLLYIO 30HY
cB0o60fHON TOproBnM chopmarta «ToBapbl — YCAYrM — WHBECTULUMW»**. B npogo/mkeHue Tembl
HeobXxo4MMO YNOMSHYTb O HayaBwwuxcsA B anpene 2023 roga neperosopax C elle OAHOM cTpaHoi
ACEAH — MHpaoHe3neii™.

Cnegywowmym MexayHapoaHbIM [OroBOPOM B TOProBoi chepe ctasio BpemeHHoe cornaileHue,
Begyllee K CO3[aHuMio  30HbI  cBo6ogHO ToproBnu, EA3C—WpaH. OHO npegycmarpuBaeT
nmMbepann3aumio TOProBaM Mo OrpaHUYEHHOW HoMeHKnaType ToBapoB®. B kauecTBe MHCTPyMeHTapus
pasButua Gu3Hec-guanora BbicTynuau [enosoii coBeT EADC wu VpaHckas nasiata no Toproene,
MPOMBILLIEHHOCTW, FOPHOMY AENY U CEIbCKOMY X03AiCTBY® .

BaXHOCTb COXpaHeHWsi OTHOLUEHWIA C TakMM NapTHEpOM, Kak /paH, ¢ MOAUTUYECKON TOUKM 3peHus
COCTOUT B NOMbITKE NPEOA0/IEHNS CAHKLMOHHBIX PEXMMOB, B KOTOPbIX CyLLecTBYOT Poccus, Benopyccus
n VNpan®. B goKTprHe Takxe ecTb MHeHue, 4yto CornaiueHune ¢ MipaHoMm «MMeeT 0co6oe 3HaueHue ans
ApMeHun, He VMeloLlell BbiIxod4a K MOpH, U3-3a ee reorpadpuueckmx u noaMTU4ecknx npobnem c
[IOCTYNOM Ha PbIHKM ApYrux napTHepoB»* . B Gnuxkaiillee BpeMs NiaHUPYyeTCs BbIXO Ha noanucaHue
HOBOr0, 6eccpoUHOro cornatleHns o 3CT,

Ewe ogHvMm mexayHapogHbiM goroBopom sBnsietca CornaweHne EA3C — Cepbus. MnaBHbIM
npemmywecteom 3CT, cO34aHHON [AaHHbIM [OrOBOPOM, SB/ISIETCA YCTAHOB/IEHWE MOSHOGOPMATHOIO
Avasniora mexgy BCemu rocygapctsamu-uneHamm n Cepbureil, NOCKOMbKY paHee TOProBble OTHOLLEHUS
OblIM  yCTaHOB/IEHbl Ha [BYCTOPOHHEl OCHOBe To/bko c Poccuein, Benopyccueir n KasaxctaHowm.
Bonbwoe BHMMaHne B CornawleHuy CTOpPOoHbl YAENUAN TapMOHU3aLUMM TEXHUYECKOTO peryinpoBaHus v
caHUTapHbIX 1 IUTOCaHNTapHbIX Mep*l. JaHHoe corfaleHre MMeeT 0co60e NOMTNYECKOE 3HAUYEHME Kak
e[IMHCTBEeHHOe CBs3ylolllee 3BEHO ¢ EBponoii*?. DkoHOMUYEeCKas! Xe BbIroga yKkasaHHOro J0roBopa HoCuT
BeCbMa CropHbIin xapaktep. C ogHoM cTopoHbl, B. C. KoBaneB ykasbiBaeT, 4To «CornaweHve obnagaer
Cepbe3HbIM 3KOHOMUYECKUM NOTEHLMANOM ANs KaokAol u3 ctpaH Coto3a ¢ TOUKM 3peHns cneuudmkm mnx
NPOMbILLSIEHHBIX W CE/IbCKOXO3ANCTBEHHbIX CeKTopoB»*, C apyroli CTOPOHbI, OCHOBHbIMW TOPTOBbLIMY
napTHepamu Cepbumn ABnsoTcA EBponeickuii cotos, LieHTpasnibHo-eBponelickas accoumauus cBo604HOM

30 Free Trade Agreement between the Eurasian Economic Union and its Member States, of the one part, and the Republic of
Singapore, of the other part of 1 October 2019. URL: https://docs.eaeunion.org/docs/ru-ru/01423247/iatc_04102019 (gata
obpatyeHus: 29.10.2023) (He BCTynuso B cuny).

81 Framework Agreement on Comprehensive Economic Cooperation between the Eurasian Economic Union and its Member
States, of the one part, and the Republic of Singapore, of the other part of 1 October 2019. URL:
https://docs.eaeunion.org/docs/ru-ru/01423214/iatc_03102019 (aata o6pauieHuns: 29.10.2023) (He BCTynuO B cuiy).

32 PacnopsixeHne CoeeTa EBpaswiickoii sKOHOMUYecKoi komuccun Ne 26 oT 21 aekabps 2016 roga «O HeKoTOopbIX BOMpocax
opraHusaumun paboTbl Mo  TOProBO-3KOHOMWYECKOMY  cOTpygHuuectsy c  Pecny6nukoir  CuHranyp». URL:
https://docs.eaeunion.org/docs/ru-ru/01412842/cnco_13012017_26 (gaTta obpalleHuns: 29.10.2023).

33 Ha MOMEHT HanucaHWsi HacTOsILLeil cTaTbM yKasaHHble COrMalleHnsi He BCTYNWUAU B CUY, TakK Kak B rocyfapcTBax-usieHax He
3aBepLUEHbI BHYTPUrOCYAapCTBEHHbIE NMPOLEAYPbI.

3 EpoBuHaT. CuHeanyp dobasum EASC €B0600bI 1 KommepcaHT®. 1 OKTS6pSA 2019. URL:
https://lwww.kommersant.ru/doc/4110462 (nata obpatleHus: 29.10.2023).

3% PelueHue Bbicluero EBpasuniickoro akoHoMmuyeckoro coeeta Ne 6 oT 27 mMast 2022 roga «O Hauasie neperoBopos ¢ Pecny6/mnKoii
MHaoHe3veid 0 3ak/ueHun cornailleHus o cBobogHoi ToproBne». URL: https://docs.eaeunion.org/docs/ru-ru/01435239/err_
19072022_6 (pata obpalleHus: 29.10.2023).

% Bypuesa K. t0. AHanus npeumywjecms uHmezpayuu 07151 MipaHa u EASC [/ dxoHoMuueckme Hayku. 2020. Ne 188. C. 110.

57 MemopaHaym o0 coTpyaHudecTBe Mexay [enoBbiM coBeToM EBpasuiickoro 3KOHOMUYECKOTO coto3a W MpaHckoii nanatoii no
TOpProBnie, MNPOMbIWIEHHOCT, TOPHOMY fAeny W CenbCKOMy Xo3slicTBy OT 25 ceHTsa6ps 2019 ropga. URL:
https://eec.eaeunion.org/upload/medialibrary/6f9/Memorandum-rus.pdf (gata o6patenns: 29.10.2023).

% Cwm.: WepoB-MrHaTbeB B. I. Ykas. cou. C. 65.

% Tam xe. C. 63.

40 PelwweHune Bbiclero EBpasuiickoro akoHomuueckoro Coseta Ne 16 ot 11 aekabpsi 2020 roga «O peanusaumu ctatby 1.3
BpemeHnHoro CornalueHvs, BegyLiero kK 06pasoBaHuto 30HbI CBOGOAHOV TOProBn Mexay EBpasniickum aKOHOMWUYECKAM COO30M
1 ero rocyjapctBamu-4sieHaMu, ¢ OHOI CTOPOHbI, 1 Vicnamckoid Pecny6nmkoii MpaH, ¢ Apyroii CTOpoHsbl, oT 17 mas 2018 rogax.
URL: https://docs.eaeunion.org/docs/ru-ru/01428328/err_12012021_16 (pata obpatieHuns: 29.10.2023).

4 Kosanes B. C. Ykas. coy. C. 52.

42 MakcakoBa M. A. lMpo6iemsl sHewHel mopaosnu Cep6uu ¢ EC u EA3C I/ Poccuiicknii BHELIHESKOHOMUYECKMIA BECTHMK. 2018.
Ne 1. C. 38; LLlepos-UrHatbes B. I'. Yka3s. cou. C. 63.

43 KoBanes B. C. Ykas. coy. C. 52.
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Toproenu, Kntaii, Poccusi n CLUA. Mprnuem o6bem ToBapoobopoTa ¢ EBponeiickum col30M B TpW pasa
npeBbIlIaeT COBOKYMHble 06beMbl TOBapoobopoTa ¢ LleHTpasnibHo-eBponeiickoi accoumalmein cBo6oaHOM
ToproBnu, Kutaem, Poccuiickoii ®epnepauueit n CLIA*. Takue nokasaTenn, Kak cnpasBennueo NuLIeT
E. C. Apnanosa, MMenu MecTo 1 Ha 3ape nognucaHus gorosopa o 3CT,

Moxanyi, Hanbosee ocTpbIM, HO B TO € BPEMS Masio OCBELLEHHbLIM B JOKTPVHE, NPeAcTaeT Bonpoc O
coTpygHuyectBe mexgy EA3C n Cepbueli nocne BCTynneHus nocnegHel B EBponeiicknii cows. Yxe
6onee 10 ner Cepbusa SABNSETCA KaHAMAATOM Ha BCTYM/IEHWE B EBPOMNENCcKoe WHTEerpauuoHHoe
o6beanHeHne*® n 06s13aHa NPoOBOAMTL KOHCY/bTaLMK ¢ EBpocoo3oM npu 3aknoueHun nio6oro 3CT*. Mo
HEeKOTOpPbIM OLEeHKaM oxuaaetcs, 4to Cep6usi nosyuut uneHctBo K 2025 rogy*®. Kpome Toro, B
nocnefHee BpemMs Bce 6onblle ouumanbHbIX ML, pecnybenmnkn 03syumnsatoT haktop gaeneHus EC Ha
CTpaHy, a Takxe MNOoTeHUUa/IbHYI0 BO3MOXHOCTb BBEAEHUSA OLHOCTOPOHHUX OrpaHuynTENlbHbIX Mep B
oTHoLIeHn Poccuu, uTo 03HauaeT de facto npekpalleHne aelicTBus gorosopa‘s.

CnepyoLlmM corfalieHMeM sIBAsieTcsl HenpedepeHupanbHoe cornatleHne ¢ Knutaem®, kotopoe, Kak
oTmevaeT E. B. KpacnmoBa, «He npegnonaraer 006s3arefibCTB N0 YCTPaHEHUI0 TapuHbIX 6apbepos, a
npegycMmaTpvBaeT B3auMMOLENCTBME MO OTMEHE HETapUMHbLIX OrpaHWYeHuWin, YNpOoLLEHUIO npoueayp
TOProB/N, TEXHWYECKOMY PerynmpoBaHunio»®l. Llenblo cornalleHuss sIiBNseTcsl «Co3faHue OCHOBbI A/ist
JanbHenwero pasBuTS 3KOHOMUUYECKMX OTHOLLIEHWI»®? Mexay ero yyacTHukamu. MprmMedaTesisHo, uTo
CTOpoHamMun 6bl/1 M3bpaH MMEHHO TakoW hopmar NapTHEpPCTBa, a He knaccuyeckas onums — 3CT.
3koHoMUCTbl T. AniveB n T. ®neroHToBa CUMTAIOT, YTO NPUYKMHA KPOETCSH B HEFOTOBHOCTU psiaa oTpacnei
S5KOHOMWKWN rOCyAapCTB-4/1IeHOB MPON3BOAUTL TOBAPbl, CNOCOBOHbIE BblAEPXaTb KOHKYPEHLMIO C TOBapamu
KATaCKMX npousBoanTeneil. Kak oOTmevaloT aBTOpbl, «B OTPac/IEBOM MlaHe HanbOosbLUME PUCKM
CYLLECTBYHOT A/ TPAHCMNOPTHOW OTpPac/n, TEKCTU/IbHOM MPOMBbILIEHHOCTM U MPOU3BOACTBA OAEXAbI
KasaxctaHa, MaluMHOCTpoeHus1 Benopyccum»®., B 9KOHOMWYECKOM MfiaHe BaXHOe [A0CTUXEHUE
CornaweHunss — «pacnpocTpaHeHne 6a30BbiX NPUHLMMNOB HeauckpuMmuHaumm BTO Ha Benopyccuio,
KOoTOopasi Ha Tekywmii MOMeHT K BTO He npucoeguHunacb», B NoAUTUYECKOM — npusHaHme KHP HoBoro
06beAVHEHNsT  MHTErpauuoHHoro  Tonka®.  lNpumeuaTtesibHO, 4YTO  HECMOTpPs  Ha  Hanunume
HenpechepeHUManbHOTO  MeXAyHapogHOro  goroBopa, de facto B3aumogeiictBue ¢ Kutaem
BbICTPauBaeTcsl No 6onee «Msrkoi» cxeme®,

PelleHne 0 Hadane neperoBopoB ¢ Eruntom npuHsTO elle B 2016 rogy®®. Ha MOMEHT HanvcaHus
HacTosLen ctatbn ¢ Apabekoii Pecny6mKkoli COCTOS/IOCh LWeCTb payHA0B neperoBopos. Mo oueHkam

4 CM.: ocHOBHble Toprosble naptHepbl Cep6un. Main trade partners of Serbia. URL: https://europa.rs/trade/?lang=en (gaTa
obpatyeHus: 29.10.2023).

% Arlyapova E. Serbia and Eurasian Economic Union: Partnership Apart /| The Economic Strategies Journal. 2015. Ne 5-6. P. 34;
cM. Takke: MakcakoBa M. A. Yka3. coy. C. 38-39.

% B mapte 2012 roga Cepbus nonyumna craTyc kaHaugata B uneHsl EC  (Serbia. Membership Status. URL:
https://neighbourhood-enlargement.ec.europa.eu/enlargement-policy/serbia_en (gara o6patieHus: 29.10.2023)).

47 Art. 39(3) of the Stabilisation and Association Agreement between the European Communities and their Member States of the
one part, and the Republic of Serbia, of the other part of 18 October 2013. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/
?uri=celex%3A22013A1018%2801%29 (nara obpaiieHus: 29.10.2023).

“  Cwm.. Bproccesib 0603Hadun cpoku npuHsmusi Cep6uu 8 Esponelickuli coto3 [/ PerHym. 15 ceHTabpa 2017. URL:
https://regnum.ru/news/polit/2322656.html (gata obpaweHns: 29.10.2023).

49 AHucUMOBA H. Byyuy ycoMHu/ICs 8 cnocob6HOCMU «30/120 Bbidepxamb» 6e3 caHkyuli npomus Poccuu // PBK. 3 cpeBpans 2023.
URL: https://lwww.rbc.ru/politics/03/02/2023/63dc5d619a794713aea593ed (gata obpalyeHus: 29.10.2023).

%0 CornaweHue 0 TOProBO-3KOHOMUYECKOM COTPYZHUYECTBE MeXay EBpaswiickiM 3KOHOMWYECKMM COH30M U ero

rocyfapcrtBamu-usieHamMm, ¢ OfiHOM CTOPOHbI, U KuTtalickoit HapogHoit Pecny6nukoii, ¢ gpyroii cTopoHbl, oT 17 mas 2018 roga.

URL: https://docs.eaeunion.org/docs/ru-ru/01417817/iatc_21052018 (garta obpaiieHus: 29.10.2023).

KpacumoBa E. B. MexdyHapooHoe compydHudecmso EASC: ocHosHble chopmbi B3aumodelicmsusi |/ Benapycb B COBpEMEHHOM

mupe. Matepuanbl XIX MexayHapoaHOW Hay4yHOW KOHJIepeHUMMn, MNocBsLleHHON 99-neTuto obpasoBaHuss Benopycckoro

rocyfapCcTBeHHOro yHmsepcuteta. 29 okts6ps 2020 roga. MuHck : BI'Y, 2020. C. 580.

Ct.2 CornaweHuss 0 TOProBO-3KOHOMWYECKOM COTPYAHWYeCTBE Mexzay EBpasuiickuM 3KOHOMWYECKMM COK30M W €ero

rocyfapcrtBamu-4sieHamMm, ¢ OfiHOM CTOpPOHbI, U KuTtalickolt HapogHoit Pecny6nukoli, ¢ gpyroii cTopoHsl, oT 17 mas 2018 roaa.

URL: https://docs.eaeunion.org/docs/ru-ru/01417817/iatc_21052018 (garta obpaiieHus: 29.10.2023).

AnveB T., ®neroHtoBa T. YnpowjeHue mopeosbix mnpoyedyp mexdy EASC u Kumaem B pamkax coe/aweHust o

mop2080-3KOHOMUYECKOM compyoHu4Yecmse |/ SxkoHomuyeckoe passutve Poccun. 2018. Ne 7. C. 18.

5 Tam xe. C. 19.

% KpacumoBsa E. B. Yka3. coy. C. 581.

5 PelweHne Bbicwero EBpasniickoro skoHomudeckoro coseTa Ne 17 oT 26 aekabps 2016 roga «O Hauasne neperoBopoB C
Apabckoit  Pecnybnukoii  ErvneT 0 3ak/Il0ueHUM  cornalleHnss 0 30He  cBoGopgHoli  ToproBnim».  URL:
https://docs.eaeunion.org/docs/ru-ru/01413538/scd_11042017_17 (aata obpalieHus: 29.10.2023).
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3KCMepTOoB, A0roBop ¢ ErMntom aKoHOMUYECKM BbirogeH ans Poccumn® u oTkpbiBaeT anst EASC BbIXof Ha
PbIHKM A(PPVKAHCKOTO KOHTUHEHTa®®,

MeperoBopbl ¢ OA3 GbiNN MHULMKUPOBaHLI B 2022 roay®®. [oknag COBMECTHOI MccnenoBaTe/ibCKol
rpynnbl NPoAEMOHCTpUpoBan, uYto hopmupoBaHne 3CT NO3BONUT CO3A4aTb YC/I0BUA AN pOCTa NOCTaBOK
n3 EASC no 6onee yem 1300 TOBapHbIM MO3ULIMSAM KaK B MPOMBILLJIEHHOM CEKTOpe, Tak U B AIMK®,
CTOpoHbl HaMepeHbl COTpygHWYaTb B cdiepax TaMOXEHHOTO W TEXHUYECKOro PerynvMpoBaHus,
NMPUMEHEHUA  CaHUTapHbIX U UTOCAHUTapPHbIX  Mep, (IMHAHCOBBLIX  PbIHKOB,  TpaHCMopTa,
MPOMBILLAIEHHOCTW, AHTUMOHOMO/ILHOTO PEry/IMPOBaHusi, WHTENNEKTyaslbHOl COBCTBEHHOCTU®. BuanT
B.B.MytmuHa B OA3D 6 pgekabpa 2023 roga®? BnosiHe MOXET Cnoco6CTBOBATb MHTEHCUdMKaLMM
neperosopos Mno AaHHOMY BOMpPOCY.

NHans paccMaTpuBaeTcs B KauecTBe NOTEHLMasIbHOrO TOProBoro naptHepa EASC ¢ 2016 ropa®s.
OpHako nepBbiii payHA NeperoBopoB O 3aknoueHun cornaweHnss o 3CT He Obisl NpoBeAEH B CBA3N C
naHgemvei, a B fAasbHeliluleM WHAMIACKAsi CTOpPOHA 3amMopo3wunia NeperoBopHbIi  npouecc®.
MpumeyaTensHO, 4TO nNapasl/ieNibHO MpopabaTbiBaeTCcs BOMPOC MNOANMMCAHWMSA POCCUIACKO-UHANIACKOTO
COr/TallEeHNs O MOOLLPEHNN 1 B3aNMHOM 3aLLUTe KanuTasloB/10XeHWn®.

B 2015 rogy 6bif10 NPUHSITO PELIEHVME O Hauyasie neperoBopoB ¢ M3paunem®. 3a nstb NeT 6bi10
NPOBELEHO LWECTL payHA0B NEPEroBOPOB®’, 3aTEM NEePEroBOPHLIN NPOLECC Gbl/T 3aMOPOXKEH.

MopgopAa utor, oTMETUM cneaytowee. MNMPUUnHbI 3aKNIYeHU MeXayHapoaHbIX AOr0oBOPOB TOProBOro
XapakTepa KpOoKTCS He TO/IbKO B SKOHOMUYECKMX MOTMBAX, HO Takke 1 B MOMUTUYECKMX, KOTOpPbIe Mopoii
npesasiMpyloT Hag nepsbiMu. CerogHa B pamkax EASC MOXHO BbI4ENUTb HECKO/IbKO ¢hopMaTos
HOPUANYECKOTo 0DOPMSIEHNS TOPrOBOro NapTHepPCTBa:

— knaccuyeckne 3CT (BbetHam, Cepbuss, a Takke BegyTcsi neperoBopbl ¢ OA3, ErmnTtom,
WHpoHesuein, Nnaneii, spannem);

— cormaweHne o 3CT 1 [ABYCTOPOHHME [OrOBOpbl, 0O6bLEAVHEHHbIE PaMO4YHbIM COrnalleHnemM
(Cunranyp);

— HenpedepeHuuanbHbii gorosop (Kutai);

— BpPEeMeHHoe cornalleHve, Begyulee k obpasosaHuto 3CT (MpaH).

3. Cratyc rocygapcrBa-Haonogarens

3HaunTeslbHoe MeCTo B (DOPMMPOBAHMM 3KOHOMUYECKOTO COTPYAHMYECTBa WIPaeT cTaTyCc CTpaHbl —
HaGnogatenss npu  MexayHapoAHoW opraHuzauuu. Hab6noparenu MoryT npuHMMaTb ydactue B
[INCKYCCUSIX N MEPONPUSATUSX, CBA3AHHBbIX C Pa3BUTUEM PErMoHasIbHOW 3KOHOMUKM, HE MMest NMpu 3TOM

5" Buptokos E. C. Pocculicko-eaunemckue mopaosbie omHoweHusi /| SkoHomuka 1 6usHec: Teopusi U npakTuka. 2017. Ne 7.
C. 4-5; OctpoBckas E. A., CkpsbuHa B. KO. OuyeHka yesnecoobpasHoCmu 3ak/oyeHusi coaiaweHusi 0 30He CB0600HOU
mopeos/iu mexdy EASC u Eaunmom ¢ ucro/ib308aHUeM pacyemos mopaosbix UHOUkamopos /| CoBpeMeHHas KOHKYpPEHLMS.
2016. Ne 60. C. 104.

% JlonatvHa T. A., ConoBbeBa A. A., Tapmawosa E. M. CozdaHue 3CT mexdy EASC u Ezunmom — HOBbIlI waz K
B3aUMOBbI200HOMY COmMpyoHUYecmBy B8 peauoHe 60/1bwo20 Cpedu3eMHOMOPbS [ VIHTerpaumsi Hayku B 3MoXy Kpuswuca:
npobnembl, peweHus. Martepuanbl |X BCEpOCCUIACKO HayyHO-MpaKTUYeckol KoHdpepeHuun. 9 wuwoHs 2022  roga.
PocToB-Ha-[loHy : O6LEeCTBO C OrpaHUYEHHON OTBETCTBEHHOCTLIO «MaHyckpunT», 2022. C. 323.

5 PeweHune Bbicwero EBpasuiickoro akoHoMuueckoro coeeta Ne 15 oT 9 pgekabps 2022 roga «O Hauasie NeperoBopoB C
O6beayHEHHbIMM  ApabckuMy  AmupataMmu O 3ak/IlOYeHUM  corflalleHnss o cBobogHoi  ToproBne».  URL:
https://docs.eaeunion.org/docs/ru-ru/01437099/err_12122022_15 (gata obpaLueHus: 29.10.2023).

5 EA3C HauHeT neperosopsl c OAS 0 3aKIlyeHMM  cornaleHus o0 cBoGOAHOM  TOproere. URL:
https://eec.eaeunion.org/news/eaes-nachnet-peregovory-s-oae-o-zaklyuchenii-soglasheniya-o-svobodnoy-torgovile/ (mata
o6pawenus: 29.10.2023).

51 Cm.. Om wmemopaHdymog Ao npakmuyeckux den [/ Preprint. C.8. URL: https:/elib.bsu.by/bitstream/123456789/
295409/1/LAP-83-NS-21-3-13.pdf (gara o6patieHus: 29.10.2023).

62 Cwm.: Poccuiicko-amupatckue neperosopbl. URL: http://kremlin.ru/catalog/persons/614/events/72918 (pata o6paLlleHus:

29.10.2023).
5 Pellenne Bbicuiero EBpasuiickoro akoHomudeckoro coseTa Ne 14 oT 26 geka6ps 2016 roga «O Hauasne neperosopoB C
Pecny6nukoii NHaneii o] 3aK/1HYEHNN cornateHus o] 30He cB06OSHON TOProB/In» URL:

https://docs.eaeunion.org/docs/ru-ru/01413532/scd_11042017_14 (gata obpalieHuns: 29.10.2023).

8  Pecny6nuka WHamsi. URL: https://eec.eaeunion.org/comission/department/dotp/torgovye-soglasheniya/india.php  (marta
o6paenus: 29.10.2023).

8 Cm.: EASC HamepeH akmusu3uposams nepezosopbl ¢ VIHAueli no coenaweHuro o ceo600Hold mopeossne /| TACC. 17 anpensi
2023. URL: https://tass.ru/ekonomika/17539005 (aata obpalueHuns: 29.10.2023).

%  PelweHne Bbicliero EBpasuiickoro akoHomuueckoro coseta Ne 29 oT 16 okta6ps 2015 roga «O Hauase NeperoBopoB C
[ocygapcteom M3paunnb o] 3aKnoueHnn cornaweHusa o] 30He CBO6OAHOWA TOProBAN». URL:
https://docs.eaeunion.org/docs/ru-ru/0148765/scd_19102015_29 (gata obpatteHus: 29.10.2023).

5 TocypapcTBo M3paunb. URL: https://eec.eaeunion.org/comission/department/dotp/torgovye-soglasheniyalisrael.php
(mara obpaweHus: 29.10.2023).
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ysieHcTBa B 0b6beauHeHun. B CTpaternyeckux HanpasfeHUsX pasBuTUS €BPasUiACKO MHTerpauun Ao
2025 roga B ka4yecTBe OAHOM0 M3 [/1aBHbIX MPUOPUTETOB Ha3BaHO «pasBUTUE Auasiora c rocygapcTeamu,
nonyumBLUMMKM CTaTyC rocygapctea — Habngarensa npyu Cotose, nonynsapusaumsa Y1eHcTsa U NonyyYeHns
cTatyca rocygapctsa — Habnogatens npy Cotoze»®e,

Crarbs 109 [loroBopa nNpeanucbIBaeT, YTo «/1H060e rocygapcTBO Bnpase 0bpatuTbes K [Npeacenaresnto
Boiciero EBpasniickoro 3KOHOMWYECKOrO COBETa C MNpPOCbOOM O npegocTaBneHMM emy crartyca
rocygapctea-Habnogatena»®. B 2018 rogy 6bi10 yTBEpXAeHO lMosioXeHne o cratyce rocyaapcrea —
Habnogatenss npu EBpasuiickomM 3KOHOMWYECKOM COt3e’®, koTopoe noApo6HO pernameHTupyer
KpuTepuun, npoueaypy, npasa n 0683aHHOCTM Habngatens. MpoaHanusvupyem KpUTepun nccreayemMmoro
cTaryca.

Bo-nepBbIx, cTatyc HaboaaTens MOXeT NoMy4YnTb TOMBLKO rocyAapcTBo’ . Bo-BTOpLIX, CTpaHa Ao/mKHa
Bblpa3nTb 3aMHTEPECOBAHHOCTb BO B3aWMOBbLIFOAHOM TOPrOBOM M 3KOHOMWYECKOM COTPYAHMYECTBE C
Colo3oM K1 rocygapcteamMum — uyneHamy Coro3a B chepax, npefycMoTpeHHbIx forosopom o EASC u
MeXayHapoAHbIMK foroBopaMu B pamkax Coto3a, M CONnXeHnu npaBoBOIO PEry/IMPOBaHNA B TakmX
chepax’®. B-TpeTbux, Habnogatesnb 06s3aH PyKOBOACTBOBATLCS LiE/ISIMU TOPrOBOrO U 3KOHOMWYECKOTO
COTPYAHMYECTBA, a Takke BO3LEPXMBATLCS OT JIObIX AEACTBUIA, CMOCOBHbLIX HAHECTU yLepb nHTepecam
Coto3a 1 rocyapcTB-4sieHoB, 06beKTy 1 Luensm JoroBopa’™.

B uenoM pgaHHble KpUTEPUM MOXHO Has3BaTb YMPOLEHHbIMU B CpaBHEHUW C  KPUTEpPUSMM,
BblpaboTaHHbIMU APYTMMW  MeXAyHapoAHbIMK OpraHu3aumamn. Tak, npu OpraHusauumn [loroBopa o
KONNekTnBHO 6GesonacHocTn (ganee — O/[KB) npedycMmoOTpeH Kak cTaTtyc Habnwopartens, Tak u
napTHepa, UX MOTYT MOAYYUTb U FOCYAApPCTBa, U MeXAyHapoAHble OopraHv3aLun, 3auHTepecoBaHHbIE B
M3y4eHUn OTKPbLITO NpaBoBOli 6asbl, OMbiTa W MpakTUkM AesTenibHocT OOKBE™. Kputepum crtaTyca
Habnogarena u naptHepa cxogHbl. Hanpumep, uneHctso B OOH, HeyKocHUTENbHOE cobMofeHne YcTasa
OOH, Hanmuune gunaomMaTuyeckux KOHTakToB co Bcemu ctpaHamu OOKB. MNpu aToM K cTatycy naptHepa
npeabsasnseTca 6osnble TpeboBaHWil. CNMCOK KPUTEPUEB COAEPXUT PAf, OOMNOSHUTENbHBIX MYHKTOB,
cpefn KOTOpbIX 0653aTeflbCTBO BO3AEPXKMBATLCA OT MNPUMEHEHWUS CWIbl U YIPo3bl €e NPUMeHeHus,
nogaepXxaHve ycwnuili no NpOTMBOAENCTBMIO Yrpo3am W Bbi30BaM COBPEMEHHOCTM (Teppopu3Mm,
HenerasibHbli  060pPOT  HapkoTMyecknx cpeacTts). CyObekTbl [AO/MKHbI COOTBETCTBOBATb W psady
cneumgmryecknx KpuTepmes, B YaCTHOCTU COG/IOAEHNE MEXAYHAPOAHOIO pexvMa HepacrnpocTpaHeHus
OpYXMsi MaccoBOro mnopaxeHus. apTHepbl HecyT 00653aTeNbCTBO He BCTynaTb B BOOPYXEHHble
KOH(PNUKTBI C Nt0ObIM rOCYAApPCTBOM, HE AO/MKHbI MMETb TEPPUTOPUA/IbHBLIX CMOPOB C conpeaenbHbIMU
rocygapctsamu, a Takxke JO/DKHbI u3beratb BHYTPEHHUX BOOPYXEHHbIX KOH(/IMKTOB. BeposTHo, cTporme
KpuTepumn 06ycnoBssieHbl Lensamy OpraHusauun: «ykpenseHue mupa v nogaepxaHve 6e30nacHocTu u
CTabUIbHOCTM» ",

B pamkax LUaHxaiickoin opraHusaumm coTpygHuyectsa (ganiee — LWOC) Takke npucyTcTeyeT
pasgeneHue craryca Habnogarens n craryca napTHepa. Y nepsoro fvib O4VH KpUTepuii — npusHaHve
OCHOBHbIX Ueneli 1 NpUHLUNOB OpraHn3aunMm Ha OCHOBE YBaXKEHWs CyBepeHuTeTa, TeppuTopuasibHON

% 1. 11.1.1 PelueHus Bbicliero EBpasuiickoro skoHomudeckoro coseta Ne 12 oT 11 gekabps 2020 roga «O CTparermyeckmx
HanpaBfeHUsiX PasBUTUSI EBPA3UINCKON 3KOHOMMYECKOW uHTerpaumm go 2025 roga». URL: https://docs.eaeunion.org/docs/ru-
ru/01528320/err_12012021_12 (pata obpaiieHus: 29.10.2023).

% Crt. 109 JoroBopa o0 EA3C.

7 Pelwenune Bbicluiero EBpasuniickoro askoHommuyeckoro coeeta Ne 8 oT 14 masi 2018 roga «onoxeHue o cTatyce rocyaapcrsa —
Habnogarens npu EBpasuiickom 9KOHOMMWYECKOM cotose». URL: https://docs.eaeunion.org/docs/ru-ru/
01417705/scd_16052018_8 (pnarta o6patieHus: 29.10.2023).

* Crt. 109 foroBopa o EASC.

2 M. 1.1 PeuweHns Bbicwero EBpasuiickoro akoHomuueckoro coeeta Ne 8 oT 14 mas 2018 roga «[onoxeHuwe o cTatyce
rocygapctea — Habniogarensa npu EBpasuiickom 3koHOMuyeckoM coto3e». URL:  https://docs.eaeunion.org/docs/ru-ru/
01417705/scd_16052018_8 (gata obpatyeHns: 29.10.2023).

7 Tam xe. I. 16.

4 1. 1.1., 1.2. MonoxeHust o ctatyce Habnogartens npu OpraHusauum [oroeopa o Ko/ifieKTMBHO 6e30NacHOCTK, NpuioxeHue 1 K
PewweHuto CoBeTa KONMEKTUBHOW 6e3onacHocT OpraHu3auun [loroBopa O KOJIIEKTUBHON 6e3onacHoCcT oT 8 Hosi6ps 2018
roga «O npaBoBOM odopMmieHuK ctatycoB Habniopatens npu OpraHusaumn [loroBopa O KOMIEKTMBHOW 6e30nacHocTU u
MapTHepa OpraHusauum [oroBopa O KOMNEKTUBHOW 6Ge3zonacHocTu». URL: https://odkb-csto.org/documents/statements/
polozhenie_o_statuse_nablyudatelya_pri_organizatsii_dogovora_o_kollektivnoy_bezopasnosti/#loaded (gata ob6palueHus:
29.10.2023).

» C1.3 Ycraea OpraHusauuu [loroBopa O KO/MEKTMBHOW  6e3onacHocTM oOT 26 anpens 2012 roga. URL:
https://odkb-csto.org/documents/documents/ustav_organizatsii_dogovora_o_kollektivnhoy bezopasnosti_/#loaded
(mata ob6paleHmns: 29.10.2023).
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LIe/TOCTHOCTM 1 paBHOMPaBWs rOCYAapCTB-4/1IeHOB™®. KpuTepun napTHepa: npusHaHue Leneii v NpUHLMNoB
LLOC, a Takxe xenaHue yctaHoBuTb ¢ LLUOC paBHONpaBHOE BbIrogHOE NapTHEPCTBO''.

B ACEAH crtaTyc BHELWHMX NapTHEPOB MOXET ObiTb MPEefOoCTaBiEeH TO/IbKO TEM MNOTEHUMasIbHbIM
KaHauzaTaMm, KOTOpble COOTBETCTBYHOT KPUTEPUSIM, YCTAHOBMIEHHbIM [A/1s1 Y/EHCTBA, CPeau KOTopbIxX'e:
pacnonoxeHue B KOro-BoctouHoi A3un; cornacue nognucarb UM NPUCOeAVHUTLCA KO BCEM 40roBOpaM,
geknapaunam un cornaweHnam ACEAH; roToBHOCTbL NOTeHUWasibHOro KaHaupaTta ydvactsoBaTb B 3CT
ACEAH wn Bcex apyrux cornaweHumsax 06 9KOHOMUYECKOM COTpyAHu4YecTBe. Mpu 3TOM BHELUHWE CTOPOHbI
MOryT NpuBAeKaTbca A7 ydactusi Bo BcTpeyax ACEAH 1 coBMeCcTHOW faesTenbHOCTM 6e3 NpucBOeHWs
UM KakKoro-nm6o odumanbHoro ctartyca’™.

MapTHepbI AenaTcs Ha cnepytowme kateropum®:

— MaptHepbl no OAunanory (Asctpanus, KaHaga, Kutain, EC, NHaua, AnoHus, Hoas 3enaHaus,

Pecnybnuka Kopes, P®, Bennkobputanus, CLUA).
— MapTtHepbl no OtpacnesomMy/CektopanbHoMmy [Auanory (bpasunusa, Hopserus, [MakucTaH,
Wseliyapus, Typuuns, OAJ).

— MaptHepsl no Pazsutuio (Uunu, dpaHums, NepmaHuns, Utanus).

— CneumanbHble Habnwgatenu nnm roctn (ACEAH+3, BoCTOYHOA3NATCKNIA CaMMUIT).

MpumeyartensHo, YTO 60/LLLMHCTBO rOCYAapCTB-NapTHEPOB HE COOTBETCTBYHOT KPUTEPUAM USIEHCTBA B
OpraHusauun.

CoBelllaHve Mo B3aMMOAENCTBUIO U Mepam gosepusi B Asum (ganee — CBM/IA) ycTaHaBnmMBaeT Nullb
OAVH KpUTEepuii — HamepeHue Nonyuutb ctatyc Habnogatrens®. Mpu aTom cTatyc MOXET MonyynTb
rocyfapcTso, MeXAyHapoAHas opraHv3aumns uin MexnpasuTe/ibCTBEHHbIN PopyM.

B AHAcKoM coobulecTBe cTaTyc Habnwogaresns MOXeT NonyyuTb rocyfapcTBo WM MexXayHapoaHas
opraHusaumsi, B 3a7a4un KOTOPbIX BXOAUT COAENCTBUE UHTETPALMN U COTPYAHUYECTBY. CXOXUNe KpuTepum
BblABUraeT v JlaTuHoameprKaHckas accoumanus MHTerpaummn®,

Bo/bLWWHCTBO adoprKaHCKmX NHTEerpaLmoHHbIX 06beanMHeHNIA He nmeroT cTaryca
rocygapctea-Habnogatensa. o 3toii npuuvHe ele 6onee WHTEPECHbIM MpPeAcTaBASAeTCs OnbIT
AdpukaHcKoro corosa. B oT/imume OT BCeX BbIeonucaHHbIX NpUMepoB, HabnogareneM MOXEeT cTaTb
ellle 1 HenpaBUTENbCTBEHHAA opraHusaums (ganee — HMO), npyyem KpUTepumn Takoro craryca pasHATcA
B 3aBMCUMOCTM OT opraHa, B KoTtopoMm HIMO nnaHuWpyeT nonyyntb craryc. Tak, 4To6bl cTaTtb
Habnogarenem npy AQpuKaHCKon KomMUccum No npaeam YesioBeka U HapoAoB, Heob6xoaumo 6biTe HIMO,
paboTalowein B o6GnacTu npaB 4enoseka B Adpuke, U WUMETb LN W BECTU AeATENbHOCT,
COOTBETCTBYIOLLME OCHOBOMOMAraloWUM npuHUMNnaM n 3agadam, MNpoBO3rNalleHHbIM B LIEeHTPaUsTbHbIX
[lokymeHTax OpraHuzauum®t. BMecTe ¢ TeEM B Xofe HefaBHel ceccun AdpprkaHckas KOMUCCUS oTkasana
B NpegocTaBfieHMn cratyca Habnwogatens psgy NpeTeHaeHToB, COocnaBlMCb Ha oTcytcteue y HIMO
COOTBETCTBYIOLLEIO  MNPEACTABUTENILCTBA  HA  KOHTUMHEHTE®®, uepe3 Mecsy, 6GblIM  BHECEHbI
COOTBETCTBYHOLLNE N3MEHEHNSA B HOPMATMBHbIE JOKYMEHTLI, PErynnpyoLLmne npoueaypy npeaocTtasieHus

6 1.1 MonoxeHus o cTatyce Habniogatens npu LlaHxalickoii opraHusaumm coTpygHuyecTBa oT 17 uioHsi 2004 roga. URL:
http://www.kremlin.ru/supplement/3917# (pata obpalleHus: 29.10.2023).

7M. 1.1., 1.2. NonoxeHusi o cTatyce naptHepa no avasnory LLaHxalickoii opraHusauum cotTpyaHuyecTsa ot 28 aBrycTta 2008 roga.
URL: https://bcsco.ruffiles/docs/polozhenie_o_parnere_po_dialogu_shos.pdf (aata o6palieHuns: 29.10.2023).

® CT. 6 YcraBa AceaH (20 Hos6ps 2007 roga). URL: https://asean.org/wp-content/uploads/images/archive/
publications/ASEAN-Charter.pdf (aata o6patyequns: 29.10.2023).

" Ibid. Art. 44.

8 Jbid; ASEAN External Relations. URL: https://asean.org/our-communities/asean-political-security-community/outward-looking-
community/external-relations/ (aata obpaluenus: 29.10.2023).

8 MpaBuna npoueaypbl CBMOA oT 12 okTa6ps 2021 roga. URL: https://www.s-cica.org/docs/167295577163a13769dd662.pdf
(nata obpalleHns: 29.10.2023).

8 Art. de la Decisién 741 «Observadores de la Comunidad Andina». URL: https://www.comunidadandina.org/StaticFiles/DocOf/
DEC741.pdf (nata o6palyeHmns: 29.10.2023).

8 Apart. 3 de la Resolucion 281 «Modificacion del Reglamento de Observadores». URL: http://www2.aladi.org/nsfaladi/
Juridica.nsf/vresolucionescomite/65C537AA33BB 749603256 EB5005340BA/$FILE/281.pdf (gata obpateHus: 29.10.2023).

8 Para. 2 of the Resolution on the Criteria for Granting and Maintaining Observer Status to Non-Governmental Organizations

working on Human and Peoples’ Rights in Africa, ACHPR/Res.361(LIX)2016. URL:
https://achpr.au.int/en/adopted-resolutions/361-criteria-granting-and-maintaining-observer-status-ngos (gata  obpalyeHus:
29.10.2023).

8% ACHPR 77: The African Commission grants observer status to nine NGOs and rejects five requests. URL:
https://ishr.ch/latest-updates/achpr-77-the-african-commission-grants-observer-status-to-nine-non-governmental-organisations/
(mata obpaweHus: 29.10.2023).
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cTatyca®. Takum o6pasom, KpuTepuu crTatyca Hab6nwogatens B AdQpPUKAHCKOM COH3e MOXHO
OXapakTepu3oBaTb Kak BeCbMa CTPOrme n oT4acTu CUTyaUMOHHbIE.

HemanoBaxHoe 3HauyeHWe MMeeT W npoueaypa npuobpeTeHus cratyca Habnwgatens npu EASC.
CornacHo TMonoxeHuto 0 ctatyce rocygapcrBa-Habnwogarens, npoueaypa HauMHaeTcs C Hanpas/ieHns
NMMCbMEHHOro obpalleHnss ¢ Npocb00ii O MNPOBEeAEHUN KOHCyMbTauumii. Komuccusi nmpoBoanT aHanv3
B3aUMOLENCTBNS FOCYapCTB-4/IEHOB C 3aMHTEPECOBaHHbIM FOCYAapCTBOM Ha MPeaMET 3KOHOMMUYECKONA
L,e/1ecoo6pasHOCTA M OPraHM30BbIBAET KOHCY/IbTauMmn. PelleHne o npefoctaBieHun ctatyca npuHuMaeT
Boicunii EBpasuniicknii  9KOHOMUYECKWUA COBET C Y4YeTOM MO3uUMiA BCEX TOCYAapCTB  «MATEPKU».
MNpaBnTENLCTBO  rocygapcTsBa, NOMAyYMBLUErO  CTaTyCc rocygapcTBa-Habnwogarens, HanpasnasieT
YyMONHOMOYEHHOE Ha B3auMMmogeicTBue ¢ ESDK nuuo, KOTOpoe ycTaHaBnvBaeT W NOAAEPXMBaET
perynspHble KOHTaKTbl MeXay opraHaMun UCMOHUTENIbHOM BNacTu rocygapctea-Habniogarens n ESK.

MpuBnnerun HabnaaTene cBoaaTCA K cneaytoLiemy®’:

- MpaBo NPUCYTCTBUSA Ha 3acefaHnsx opraHoB Coto3a (No npurnalleHunio);

- MpaBo nosydaTb KOMMM akToB opraHoB Colo3a No BoMnpocam, NpeacTaBnsioWyM UHTepec A
rocygapcrea-Habniogarens, 3a  WCK/IKYEHMEM  [JOKYMEHTOB  OFPaHMYEHHOro  pacnpocTpaHeHus
(KOHbMAEHUMaTBbHBIX U 415 CNy>Xe6HOro Nosib3oBaHus).

B T0 e Bpems cTaTyc He gaeT npasa y4yacTBOBaTb B MPUHATUM peLleHunii opraHamu Cotosa.

Ha paHHbIi MOMEHT cTaTyc Habnogartens npegocTaBneH Tpem cTpaHam: Pecny6nunka Mongosa (2018
ron)®, Kyb6a n YsoekuctaH (2020 rom)®®. MIHTepecHo, UTo pelleHue O npefocTaB/ieHun ctatyca Kybe u
Y36ekncTaHy 6bI/10 MPUHATO B paMkax OfHOro 3acefaHus.

PewweHne o npegoctaBneHun ctatyca Habnwparensa Kybe MOXHO OxapakTepu3oBaTb MOMOXMTENbHO
Kak C 3KOHOMMWYECKOl, TaK U C MONUTUYECKON TOUKM 3peHus. Tak, Hanmume y Kybbl COOTBETCTBYIOLLErO
cTaryca cnocobCcTByeT pasBUTUIO U YKPENIEHUIO TOProBbIX OTHOLLUEHWIA C APYTUMKU CTpaHamu J1aTUHCKOM
Amepukn®, uto BbiBOAUT EAIC Ha HOBbI, MEXPErMOHasbHbIA YPOBEHbD.

Poct ToBapoo6opoTa C Y36eKMCTaHOM, Kak OTMeuYatoT 3KCNepTbl, MUMeN MEeCTO U A0 MOSyYEeHUs 3TOiA
CTpaHoli cTatyca Habnwogarens. HeyameButenbHo, 4to 60nee 60% BHewHero TOBapoobopoTa
Y3bekuctaHa npuxogutca Ha Poccuto, ewe okono 30% — Ha KasaxctaH, a ocTtaBwwuecs 10%
pacnpegeneHol mexay ApmeHueli, Kuprusmein wn benopyccueil. MIOHXEHCKUIA WHCTUTYT WU3Y4YeHUs
MHTErpaummn pbiIHKOB M 3KOHOMMYECKOW MONUTUKM NPULLIEN K BbIBOAY, YTO NMpucoeguHeHve Y3bekncraHa K
EASC B kauecTBe NOIHONPABHOIO Y/iEHA NPUBEAET K yBenmueHnto BBIM cTpaHbl Ha 4%,

OpgHako nonydvyeHve cTatyca Habnogatens He  rapaHTupyeT  dasibHeliwero  yraybneHus
9KOHOMUWYECKOrO coTpygHuuyecTBa ¢ OpraHusauumeid. Tak, Hanpumep, ToBapoobopoT ¢ Mongosoi B
nepBble oAbl [EMOHCTPMPOBasT [OCTAaTOMHO BbLICOKME MokKasaTenn®®, B MOCNedHWIA Xe Tof
B3aMMO/ENCTBME C 3TOIN pecnyBnnKo CBEAEHO Ha HET.

Kak oTmevaer E.B.KpacumoBa, € OOHON CTOPOHbI, MWHCTUTYT TroCydapcTB-Habnwgarenei
Cnoco6CcTByeT B3aVMOLENCTBMIO C TPETbUMU CTpaHamu (4TO Mbl BUAMM Ha npumepe Ky6bl), BbicTynas
MHCTUTYTOM «COMPSHKEHMSA», a C APYroin — AMHamMuka B3auMMHOro ToBapoobopoTa (B 0COBEHHOCTU C
yneHamn Cow3a, obnagawwymy 6onee cnaboii 3KOHOMUMKOI) WM aHa/nM3 MOMIUTUYECKMX aKTOB

8 Ppara. 3 of the Resolution on the Criteria for Granting and Maintaining Observer Status to Non-Governmental Organizations
working on Human and Peoples’ Rights in Africa, ACHPR/Res.572 (LXXVIN) 2023. URL:
https://achpr.au.int/en/adopted-resolutions/572- resolution-criteria-granting-and-maintaining-observer-status (gara obpalleHus:
29.11.2023).

M. 11, 12 Pewenuns Bebicwero EBpaswiickoro akoHomuueckoro coBeta Ne 8 ot 14 masa 2018 roga «[onoxeHne o cratyce
rocygapctea — Habniogarensa npu EBpasuiickom 3akoHOMuyeckoM coto3e». URL: https://docs.eaeunion.org/docs/ru-ru/
01417705/scd_16052018_8 (gata obpatyeHns: 29.10.2023).

Pewenve Bbicwero EBpasuiickoro akoHomuueckoro coBeta Ne 9 ot 14 mada 2018 roga «O npepgocTtaerieHun Pecny6nvke
Mongosa  cratyca rocygapctBa —  Habniogatens  npu  EBpaswiickom  akoHomuueckom  cot3e».  URL:
https://docs.eaeunion.org/docs/ru-ru/ 01417707/scd_16052018_9 (pata o6patyeHus: 29.10.2023).

PeweHne Bbicluero EBpasuiickoro akoHomuuyeckoro coseta Ne 14 ot 11 gekabpsa 2020 roga «O npegoctasneHun Pecnybnvke
Y3bekuctaH ~ cTatyca rocygapctea —  Habniogatens  npu  EBpasuiickom  akoHOMuuyeckom  cotose».  URL:
https://docs.eaeunion.org/docs/ru-ru/01428324/err_12012021_14 (gata o6paweHus: 29.10.2023); PeweHne Bbicwero
EBpa3swuiickoro akoHomuuyeckoro coseta Ne 13 ot 11 pgekabps 2020 roga «O npepoctasneHun Pecnybnuke Kyba ctaryca
rocygapctea — Habniogatensa npu EBpasuiickom 3koHOMuyeckoM coto3e». URL:  https://docs.eaeunion.org/docs/ru-ru/
01428322/err_12012021_13 (paata obpalieHuns: 29.10.2023).

CepervHa A. A., boromonosa B. E., XapnaHoB A. C. Posis cmamyca cmpatbl 8 EASC /| EBpa3uiickas MHTerpauus: 3KoHOMuKa,
npaso, nonuTtunka. 2021. Ne 1. C. 132.

% Tam xe. C. 133.

9 Tam xe. C. 129-130.
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CBUOETENLCTBYIOT O TOM, 4TO OO6beguHeHMe He TFOTOBO K Yr/yO/eHu uHTerpaumm nocpencTsoMm,
Hanpumep, PacLUMpPeHnst Kpyra y4acTHUKOB,

HekoTopble aBTopbl, Harnpumep A. . TumodeerHko n U. M. LUmMaTkoB, ykasblBalOT Ha BO3MOXHOCTb
BBEEHNA CcTaTyca acCoLMMPOBAHHOIO YneHa no aHasormm ¢ CHIM. OgHako HeoGxoAMMO METL B BUAY,
yto B CHI nonyyeHne paHHOro craryca OOyC/10BMIEHO CMeuudmkoi YeHCTBA U NPaBOBOW CUCTEMBI
opraHv3zauun. JnutenbHblA Nepuoj CywlecTBOBaHMSA W HepaspeLleHHble pasHoriacusi, B TOM u4ucne
OTHOCUTE/IbHO YYpeauTeNnbHOro AO0KYMEHTa, MpUBENM K HEBO3MOXHOCTW [OCTMXXEHUSA KOHCEHcyca Mo
BCEM BoMpocaM (Kak 310 npuHATO B EA3C), UTO 1 BbIIWIOCL B KOMNPOMUCCHI B BUAE Pa3/vyHbIX ONUumii
NS y4acTusi B «KU3HW» 06beanHeHns®™. UTo kacaetcss Coto3a, TO, Kak NMpeAcTaB/sieTcsi, BBEAEHNE
HOBOrO CcTatyca Ha AaHHOM 3Tarne ABASETCA U3/ULLHUM.

Takum 06pa3oM, WHCTUTYT Habnogatens npeactaBnseT Coboi KOMMNPOMMUCCHbIA dopmar Aans
rocyfapcTB, NPOSABAAOLWMNX NHTepecC K yneHcTesy B EASC, ogHako He roToBbIX MO pas/iNyHbIM MpuynHam
nepexoauTb Ha cpopmat 3CT,

AHanM3 NoAxo[oB K cTaTycy Habnwgarens B pasnUyHbIX MEXAYHapPOAHbIX OpraHM3auusx nokasal,
YTO KpUTEPMU He HyXAawTcs B KoppekTumpoBke. Moaxon astopoB [loroBopa o EA3C, 3akpenuBLuwmii
[OBOMbHO MsArkMe TpeboBaHus K Habnwpatensm, B MOMHOM Mepe COOTBETCTBYET [NaBHOM Lenu
O6beguHeHNA — pas3BUTUIO 3KOHOMUKW. BmecTe C TeM CO BpeMeHeM BO3MOXHO pPacCMOTpeHune
WHMLUMATMBbI O HaJeNeHUn MexayHapoAHbIX opraHM3auunii faHHbIM cTaTycoM. Peannsaums npegnoxeHns
noTpebyeT NPUHATASA HOBOTO MOSIOKEHMWS O CTaTyCce MEeXAYHapOoAHOW opraHM3auumn — Habnwgarens npu
EBpasuniickom 3KOHOMWUYECKOM COHO3e.

4. MemopaHAyMbl

MemopaHAyMbl O COTpyAHMYECTBE (B3aMMOMOHMMAaHWW) — 3TO TPeTbs hopma MeXayHapOLHOW
JedarenbHoOCTU, ocyuwectensaemas Cow3oM. Kak oTmeuvaer P lapguHep, kak camMo HavMeHOBaHue
«MEeMOpaHayM», TaK MpakT/ka ero MCMosib30BaHUS MHOFOrpaHHbl®’, 1 AaHHBIM TEPMUHOM MOXET 6bITb
0603HaYeH B TOM uuC/ie U MeEXAYHapoAHbI goroBop®. OpHako B JAHHOM C/lydyae MeMopaHaym,
COrNacHoO aktam, cocTaBnswwum npaso OpraHusauun, He SABMSETCA MeXAyHapoAHbIM [OroBOPOM.
Mopagok ocyllecTeneHns EASC MexayHapoaHoro coTpyaHuuecTBa® — LEeHTpasibHbIli AOKYMEHT, rae
BrepBble ynomuHaetcs O npaBe ESK nognucbiBaTb akTbl, He SABAAOLWMECH MeXAyHapoaHbIMU
[oroBopamu, — He COAEepPXUT yKasaHMe Ha KOHKpPeTHOoe HavMeHoBaHve. puynHa, No KOTOpOl akThbl
6b1/1M NOVIMEHOBaHbI UMEHHO TakMM 06pa3oMm, OCcTaeTcs 3a CKobKamu.

C. KO. Na3beB paccmaTtpvBaeT MemMOopaHAyMbl «B KayecTsBe MepBOro Liara WHCTUTYUMOHamM3aumm
coTpyaHuyecTBa»'®, KoTopbli (POPMMPYET MPOCTPAHCTBO AN Auasiora Mo TOProBO-3KOHOMUYECKUM
Bonpocam. OfgHako Ha npakTuke nogobHas dopma BeAEHUS MEXAYHapPOAHON AeSATENbHOCTM UMEET Kyda
6osee rNyOVHHbIE NPUYMHBI, O YEM, K COXaNIEHUIO, [AOBOSIbHO PEeAKo YNOMMHAKT B OTEYECTBEHHOW
nviteparype.

MOXHO BblAeNUTb CleaylolmMe OCHOBHble YepTbl MEeMOpPaHAyMOB Kak (QOpMbl MeXAyHapOoaHOl
fesarensHocTn EASC.

Bo-nepBbIX, M1aBHOW 0COBEHHOCTLI0 ABNSETCA CTaTyCc AOKyMeHTa. MemopaHayMbl (B COOTBETCTBUM C
npaBsom EA3C) He sABNATCA MeXAyHapOoHbIMW [0roBopamMu, cnefoBaTtesibHO, He npegnonaratT

% Kpacumosa E. B. Yka3. coy. C. 579.

% TumodpeeHko A. ., WmatkoB U. N. 2022. Cmamyc 2ocydapcmsa-Habmodamesns npu EspasulickoM 3KOHOMUYECKOM cotose I/
AKTyasibHble Npo6/eMbl COBPEMEHHON pUANYECKON HaykM W npakTuki. COOPHWMK Hay4HbIX CTaTeil no marepuanam
BCEPOCCUIACKON  CTYAEHYECKON Hay4yHOW KOHMhepeHuMn C MexayHapoAHbiM yyacTmem. 20 anpensa 2022 ropa.
CI6 : CaHkT-MNMeTepbyprckas opugnyeckas akagemus, 2022. C. 384.

% ToppobHee o ctatycax B CHI cm.: KoHcynbTaTvBHOE 3ak/oueHue SkoHomudeckoro Cyaa CogpyxecTBa HezaBUCUMBIX
locypapcTs oT 22 mapTa 2000 roga «O To/IKOBaHUM YacTu NepBoii cTaTtbk 8 YcTaBa CoapyxecTBa HesaBucumbix FocyaapcTs ot
22 aHBapsa 1993 roga» Ne 01-1/6-06. URL: http://sudsng.org/database/deed/ (gata o6pawieHus: 29.10.2023).

% MewkoBa T. A.,, M3oT0B B. C., AemuakuHa O. B., KothHep 0. K. EASC B MeHsioweMcs 2e0rno/iumuyeckoM KOHMeKcme:
npuopumemal Mex0yHapooHo20 compyoHudecmsa I/ BecTHuk PYH. Cepus: Monutonorms. 2019. Ne 1. C. 12.

9 Gardiner R. Treaty Interpretation. Oxford : Oxford International Law Library, 2015. P. 134-135.

% Tananaes A. H. lMpaso mexdyHapodHbix do2osopos. Tom 1: O6wue sornpocski / nog peq. /1. H. WecTtakoea. M. : M3aatenscTBO
«3epuasio», 2009. C. 114.

% 1. 10 PelueHns Bbicwero EBpasuiickoro akoHommueckoro copeTa Ne 99 ot 23 aekabps 2014 roga «O Mopsake ocyLecTBneHus
EBpasniickuM 3KOHOMUYECKMM COH30M MeXyHapOLHOro COTPYAHNYECTBaY.

URL: https://docs.eaeunion.org/docs/ru-ru/0157032/scd_25122014_99 (pata obpatyeHus: 29.10.2023).

100 Egpasulickasi aKoHoOMuUYeckasi UHmezpayusi: meopusi U npakmuka: y4e6Hoe nocobue |/ nop pep. C. 0. nasbesa u Aap.

M. : MpocnekT, 2023. C. 562.
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BO3HWMKHOBEHUSI 06513aTe/IbCTB Y CTOPOH. M. A. CapcembaeB NpeAnncbIBaeT UM CTaTyC «MeXAyHapOAHbIX
aKTOB [leK/1apaTUBHOIO xapakTepa»iol,

Bo-BTOpbIX, B OT/IMYME OT MEXAYyHapOAHOro A0roBopa, CTOPOHaMK KOTOPOro, MOMUMO TPETbero
rocyfapctea, BbicTynaeT u EA3C (kak MexayHapoaHas opraHusauusl), U nsiTb rocynapCTB-4/1IEHOB,
MeMOpaHAyM MOoANUCbIBAETCA OT Nuua Komuccum, 4To B 3HAUUTENBbHON CTENEeHW YCKOpSieT npoLuecc
corsiacoBaHus TekcTal®,

B-TpeTbux, eAuHoit Krnaccudurkauum MeMOpaHAyMOB He CyllecTByeT. Yalle BCero [OKYMEHTbI
pasfensioT no cyGbekTy: MEMOpPaHAyMbl C TPETbUMK CTpaHamu, PerroHasibHbIMK MHTErPaLMOHHbIMU
06bLEAVHEHNSIMU U MEX[YHapOAHbIMM OpraHun3aumsMu. BmecTe C TeM WMeeT MEeCTO [efieHue
MEMOpPaHAYMOB MO pPErMoHaslbHOMY MNpU3HaKy, To ecTb C EBpomnoli, Adpukoid, Asumeii, JlaTuHcKol
AMepuKoi U T. 4.

B-ueTBepTbIX, Ha CerogHs noanucaHo 89 MemopaHAymoB (C TpeTbMMM cTpaHamu — 29, C
pernoHanbHbIMU UHTErPaLMOHHbIMY 06 beANHEHNAMU — 14, C MEXAYHaPOAHbIMW opraHu3auuamm — 46).

W, HakoHel, No CBOEMY COAEPXaHMIO TEKCTbl MEMOPAHAYMOB He CU/IbHO OT/IMYALOTCS ApYr OT Apyra.
[naBHasi Uelb — co34aHne MPsIMbIX KOHTakTOB Mexay EDK n TpeTbeil cTOpoHOW 6e3 HeobXxoA4numMoCTy
3a/1e/iCTBOBAHMUS MHbIX OpraHoB. [OKyMeHTbl (OMKCUpPYIOT chopMupoBaHue paboudeli rpynmnbl ¢ yyacTuem
npeactaBuTeniein Komuccun u TpeTbeld CTOpPOHbL. Kak npaBusio, rpynna npoBOAUT  E€XErofHble
KOHCY/bTaLMN, B paMKax KOTOPbIX 06CYXAAETCH LUMPOKUIA CNIEKTP TeM, HaxoAsiWuxcs B BegeHun Cotosa
BOMPOCOB (HanpuMep, MOXHO BbIAENNTE TAMOXEHHbIE U TapU(HbLIE MEPbI, PErYIMPOBAHNE TEXHNYECKUX
CTaHZApTOB, TOPrOBMD  YyC/Ayramu, WHBECTULMM,  MaKPO3KOHOMUKY, pPasBUTME  TPAHCMOPTHbIX
KOMMYHVKaLWiA, NPOMbILW/IEHHOCTb, CGOP W aHa/iM3 CTATUCTMYECKUX [aHHbIX, 3HepreTuky, WT,
(PyHKLMOHMPOBaHNE BHYTPEHHETO PbIHKA, TPYAOBYID MUrpaUMio U 3alWyTy NpaB WHTENNEKTYasibHOi
COBCTBEHHOCTU) S,

Cpeay TeopeTUKoB BbITYET MHEHME, UTO MoAnNUcaHne MemopaHayma CAYXUT HEKUM «TPamnIMHOM» K
3aK/I0UEeHNI0  MexayHapogHoro paorosopal®. C  oaHOW CTOPOHbI, AaHHOe YTBEpPXAeHWe BrosiHe
cnpaBea/IMBo, HanpuMmep, B OTHOLWeHuM MoHromn'®®, ¢ KoTopoit B3aMMogeiicTBME B pamKax
MemMopaHaymMa BefloCb [0CTaTO4HO akTuBHO, a ¢ 2020 roga npopgosmkaetcs paboTa COBMECTHOIA
nccnenoBaTesibCKol TPymnbl MO M3YYEHUIO Bompoca O LenecoobpasHocT dopmupoBaHns 3CT ¢
MoHronunein',

C [fpyroii CTOpOHbI, HA NPaKTVKe Tak MPOUCXoAMT He Bcerga. Hanmpumep, VHAOHe3Ms — ogHa U3
CTpaH, C KOTOPOi1 ceilvac aKTMBHO NMPOABUraloTCsl NeperoBopsl. MpumeyaTtesnibHo, YTO B3anMoaeicTeme ¢
3TMM ToCyaapcTBOM B hopMate MeMopaHayma Hefb3s HasBaTb NPOAYKTMBHbIM. Pa6oTa no
BbICTpaVBaHWNIO COTpyAHMYecTBa ¢ MHgoHe3veli Hauyanack B 2017 rogy'® u npoanunack Aga roaa, uto
HUKaK He OTPas3uIoCh Ha cofepXaHnm memopaHaymat®®. Mocne nognucaHust MemopaHayma B 2019 rogy
BCTpeun 60siIee He MPOBOAWANCL. TEM He MeHee 3TO He nomewano copmupoBaHnio 3CT. Cxoxasi
cuTyaums uvmena mecto U ¢ OAS. MemopaHayMm 6bln nognucaH B uioHe 2022 rogal®, a yxe B gekabpe

101 CapcembaeB M. A. Yka3. coy. C.92; B cuCTEME [OKYMEHTOOG0poTa KOMUCCUM MeMOopaHAyM — «aKT MEeXAyHapoaHOro
Xapaktepa, He fBASNOWMIACA MexayHapoaHbiM gorosopom» (M. 170 Pewenns Konnermm EBpasniickoil 3KOHOMUYECKOM
komuccun Ne 46 ot 5 masa 2015 roga «O [lpaBunax BHYTPEHHEro AOKyMeHToobopoTa B EBpasniickoil 3aKOHOMUYecKol
Kommceum». URL: https://docs.eaeunion.org/docs/ru-ru/0147657/clcd_07052015_46 (nata o6paiieHus: 29.10.2023).

102 M, 10 PelueHns Bbicliero EBpasuiickoro akoHommuyeckoro coeeta Ne 99 ot 23 aekabpsi 2014 roga «O Mopsiake ocyLecTBIeHNs
EBpasniickum 3KOHOMUYECKMM COH30M MeXAyHapodHoro coTpyaHudecTtBa». URL: https://docs.eaeunion.org/docs/ru-ru/
0157032/scd_25122014 99 (pnata obpaiieHus: 29.10.2023).

193 Tnasbes C. 0. v ap. Ykas. coy. C. 562.

104 KpacumoBa E. B. Yka3. coy. C.579; CapcembaeB M. A. VmnaemeHmayusi mMexdyHapodHbIx 002080po8 EAIC: B83aUMHbIX
002080p0o8 20cydapcms-4seHo8 U 002080po8 C mpembeli cmopoHol /I Hosble BbI30Bbl MHTerpauym EA3C: npaBoBoe
nsmepexne. MexayHapogHasn koHdepeHumus. 25—-27 Hoabpa 2020 roga. Muxck : Konoprpag, 2021. C. 93.

195 MemopaHZyM O cOTpyAHWYecTBe Mexay EBpasuiickoii 3KOHOMUYeCKol komuccreil u MpaBuTenbCTBOM MOHMONMK OT 17 WioHs
2015 ropa. URL: https://docs.eaeunion.org/docs/ru-ru/0147985/ms_17062015 (aata obpalueHuns: 29.10.2023).

196 PacnopsixkeHne CoBeTa EBpasuiickoil 3kOHOMUYeckoi komuccum Ne 18 oT 11 ceHTsbpsa 2020 roga «O ¢hopmMupoBaHWU
COBMECTHOW 1ccrenoBatenbCKol rpynnbl N0 13yYeHWo BONpoca O Lesiecoobpa3HOCTY 3akMioYeHns cornalleHns o CBO60AHON
Toproeim ¢ MoHronueii». URL:  https://docs.eaeunion.org/docs/ru-ru/01427385/err_25092020_18 (nata ob6palieHus:
29.10.2023).

17 pecny6nvka VHpoHe3na 3anHTepecoBaHa B passutuu coTpygHu4yecTea c EASC. URL:
https://eec.eaeunion.org/news/22-05-2017-4/ (nata obpalleHus: 29.10.2023).

108 ArOpUTMbI  3KOHOMWYECKOTO  COTpyAHMYecTBa CcTpaH EA3C ¢ WHgoHesweli ob6eyaunu B E3K.  URL:
https://eec.eaeunion.org/news/7-08-2017-1/ (gata o6patyeHus: 29.10.2023).

19 MemopaHoyM O B3auMofeicTBUM Mexay EBpasuiickoil aKoHOMUYeckol komuccueil n MpaBuTENbCTBOM O6GbefUHEHHbIX
Apabeckmx 3AmupaTtoB o1 16 wuwoHa 2022 roga. URL: https://docs.eaeunion.org/docs/ru-ru/01434465/ms_24062022 (pata
obpatyeHus: 29.10.2023).
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ObI/10 NPUHATO peLLeHne 0 Havasie Neperosopos o coszgaHuy 3CTMC. C ErvnTom MemopaHayMa 1 BoBce
He Obl10. Takum 06pa3om, Teopus 0 TOM, YTO MEMOPaHAYM SBASETCHA Mpeatedvein MexnyHapogHoro
[0roBopa, CoCTosATeNbHA JIMLLb OTYaCTW.

Ewe ofHOM NpUYMHO MOAMMCaHUSA AaHHbIX AOKYMEHTOB SIBASIETCH KOMMPOMWCC NPU HEFOTOBHOCTM
hopmupoBaTb 060K0aHblIe 06s3aTe/ibcTBa N0 MeXxAyHapoAHOMY npasy. Tak, B 2015 rogy, Ha 3ape
obpasoBaHua EASC, Kambomka Bbipasuna 3avHTEpPecoBaHHOCTb B 3aK/IHUeHUM cornaweHns o 3CTH
MpuHYMan BO BHUMaHWE pAL 3KOHOMUYECKUX hakTopoB, yxe B 2016 rogy 6bl10 NPUHATO peLueHne o
nognvcaHum MeMopaHaymMa o B3auMONoHUMaHUn™2,

Kpome TOro, HeobblYHOW TeHAEHUMEn ABNSAETCA TO, YTO B3aMMOAENCTBUE C MEXAYHapOAHbIMU
opraHusaumamMm K1 MeXayHapogHbiMU  O6befUHEHMAMW BELETCA UCK/IIUMTEeNbHO B dhopmare
MeMopaHAymoB, XoTa CornaleHve 0 MexAyHapoAHbIX [0roBopax He MNpPenAaTCTBYET 3ak/HUYeHU C
opraHM3aumaMyM UIMEHHO MeX/yHapo4HOro A0rosopa.

HapaBHe ¢ MexayHapoaHbiMK forosopamu ¢ psgom ctpaH ACEAH, B 2018 rogy ¢ opraHusaumein 6bin
noanucaH MemopaHaym™, rnaBHasi 3ajadva KOTOPOro CBOAMUTCH K COTPYAHWUYECTBY B «KTACCMUECKUX»
cthepax: TamoxHs, COC-mepbl, TeXHUYECKoe perynMmpoBaHue, 3NEKTPOHHAA  KOMMepLVs,
npeanpuHUMaTenscTBo™®.  AHa/lorMyHble  MEMOopaHAyMbl — mognucaHsl ¢ JlaTMHoaMepUKaHCKOl
39KOHOMUYECKOI cucTemoli, KOxHOoaMeprKaHCKMM O6LLMM pbIHKOM, MexayHapoAHO opraHusaumeii no
Murpaumm n ApuKaHCKUM COH30M.

MognucaHme 89 memopaHayMOB, BEPOSAiTHEE BCEro, ObI10 NPOANKTOBAHO HEOOXOAMMOCTLIO YCUIEHUS
nosmTuyecKoro npucyTcTema EASC Ha MexayHapoaHOW apeHe. DTO NpesnosioxeHne NoaTBepXaaeTcs n
TeM, 4TO NOSI0BUHA aKToB bblna nognucaHa ¢ 2015 no 2018 rog.

Takum 06pa3oM, MeMOopaHAyMbl O COTPyAHUYECTBE NPEeACTaB/ST CO00I AOKYMEHTbl «MSITKOro»
npaea, He hopmupyoLme 0653aTenbCTB 419 CTOPOH, HO HanpasfieHHble Ha YKpensieHne B3auMHOro
coTpygHmyectBa. [lpuuMHbl nognucaHus MNOLOGHOrO poda [AOKYMEHTOB CBOAATCA K cregylowum (B
nopsiike npuopuTeTa):

1. BbICTpauBaHve gmanora c napTHeEPOM;

2. nonutnyeckoe npusHaHve EA3C; n

3. panbHenwee dhopmuposaHmne 3CT.

5. PechopmupoBaHue hopm mMexayHapogHOro coTpygHuuecTsa

OcHOBHas Lenb MexayHapoaHOro COTpyAHW4YecTBa HanpasfeHa Ha pelleHve 3ajad, CTOALWUX nepen
Cot030M, B 4aCTHOCTM 3a/iaun pasBUTUSA 3KOHOMWK FOCYAapCTB-Y/IEHOB. Kak Mbl YCTaHOBW/IW paHee,
cTatyc Habnogarens M MexgayHapoaHble LOrOBOpbl BHOCAT CBOWM BKMaf B AOCTVDKEHME AaHHONW Uenwu,
OfHaKo B Cuy A/IMTENBHOTO Npouecca peannsaumm n NPsSIMoi 3aBMCMMOCTU OT NOSIMTUYECKUX (DAKTOPOB
OLUEHUTb 3HAYMMOCTb X BKNaAa BO3MOXHO /MLWb Ha ANNTENbHOW AUCTaHUMWM. MemopaHayMbl kak dhopma
MeX/yHapOoAHOro COTpyAHMYEeCTBa Ha npakTuke cebs He onpasgann. Takoro poga akTbl B 60/1bLUNHCTBE
c/ny4YaeB nognucbiBatoTcs Ans hopmManbHOIO BbiCTPaMBaHMA AvMasiora U ynpoLLeHUs B3auMoaeicTeus. B
3TOM KOHTEKCTE WHTEpPECHON npeAcTaBnseTca npaktuka Kutas, KOTOpoMy yAanocb BbICTPOWUTb
MHOFOBEKTOPHOE COTPYAHWYECTBO HA eAMHCTBEHHOW «MsArkoii»™® ocHoBe — MeMopaHayme o
COTpyAHUYecTBe.

B kpynHom uccnegoBsaHun, nposegeHHoMm M. CaHyec-BagnH n ®. Mopo3uHu, BbiCKasblBaeTcs uaes,
4yTO K/accuyeckne [BYCTOPOHHME WHBECTULMOHHbIE AOrOBOPblI M TOProBble cOrnalleHnss MoryT 6bITb

10 PeleHne Bbicwero EBpaswiickoro akoHomuueckoro coeta Ne 15 ot 9 pgekabps 2022 roga «O Hauasne neperoBopoB C
O6befnHeHHbIMM  ApabckuMn  3mupataMu O 3aK/IlO4eHMnM  cornalleHnss o ceobogHoi  Toprosne».  URL:
https://docs.eaeunion.org/docs/ru-ru/01437099/err_12122022_15 (aata obpaLieHuns: 29.10.2023).

o Kamb6omxka 3anHTepecoBaHa B pasBuTUn TOProBO-3KOHOMWYECKOTO ~ COTpyaHMyectBa C¢  EA3C. URL:
https://online.zakon.kz/Document/?doc_id=34720747&pos=4;-98#pos=4;-98 (gata obpaLleHuns: 29.10.2023).

12 MemopaHZym O B3aMMOMNOHWMaHWW Mexay EBpasuiickoii aKkoHOMMYeckoii komuccueil u MpaBuTenbCTBOM KoponescTBa
Kambompka ot 17 maa 2016 roga. URL: https://docs.eaeunion.org/docs/ru-ru/01410258/ms_19052016 (pata o6palleHus:
29.10.2023).

3 MemopaHZym O B3auWMOMOHVWMaHWM Mexay EBpasuiickoii aKoHOMMYeckoli Komuccueld u  Accouuaumeli rocyaapcTs
lOro-BocTouHoii  AsuM B 06nacTM  3KOHOMWYECKOTO — COTpyAaHuuyecTBa OT 14  Hos6psa 2018 roga.  URL:
https://docs.eaeunion.org/docs/ru-ru/01419988/ms_22112018 (aata o6palleHuns: 29.10.2023).

14 Cm.: OT MeMOpaHAYMOB 10 NPaKTUUEeCcKUX aen. Ykas. coy. C. 8.

15 Shaffer G., Gao H. A New Chinese Economic Order? // University of California, Irvine School of Law & Legal Studies. Legal
Studies Research Paper Series. 2019. Ne 2019-21. P. 26-29.
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3aMeHeHbl MemopaHAyMaMu O COTPYAHUYECTBE, BbINOMHAWNMN HOPMATUBHbIE YHKUUN, 6yayum
CBSI3aHHLIMU C APYTMMYW NMPABOBLIMW UHCTPYMEHTaMMWM™,

Tak, B 2004 rogy mexay Kutaem n Bpaswnueli Ha ypoBHE MWHUCTEPCTB Obl/1 NOANMCAH MNEpPBbIiA
MeMOpaHAyM O B3aVMOMNOHMMaHWM B 061acTu TOProBAM M MHBECTUUMIA™’. 3a Heckonbko net Kutawo
yaanocb p[o6buTbCA 3HAYUTENIbHOTO Mporpecca, CTaB MepBbiM TOProBbIM MAapTHEPOM W [1aBHbIM
MHBECTOPOM Bbpasnnun, UMes Npu 3TOM JIULb «MSAFKOe» perynmposaHue.

B uenom TekcTbl MeMopaHaymoB EASC n memopaHgyma Kutaihi — Bpasunusa 2004 roga BO MHOMOM
CXOXM. OfHaKo r1aBHOe pasnyne CoCTOUT B TOM, YTO B 3TOM MeMOpaHAyme 3an0XeHa BO3MOXHOCTb
NoAAEPKKA COBMECTHbIX NPEANpUATUlA, CO3AaHHbIX ABYMA cTpaHaMu™®, OueBMAHO, YTO C NPaKTUYECKOM
TOYKM 3peEHUs Nogaepxka 6usHec-coobLlecTsa (To eCTb NPeanpuATHI) 3HaUMTEeNbHO BaxHee, YemM 06MeH
nHhopMauvein 1 npoBefeHNe COBMECTHbIX MEpPONpUATUiA (KOTopble, Kak mpaBufo, 3aduKcMpoBaHbl B
memopaHayMax ESQK B kauecTBe OCHOBHOrO MeToAa B3avMOAENCTBUS), BeAb UMEHHO NpeanpuHMmaresnm
ABMATCA ABWXKYLLEN CUMION IKOHOMUKN.

Ewe ogHum warom ctano nognucaHve B 2006 rogy MemopaHgyma 0 B3avMOMNOHUMaHuM Mo BONpocy
C03[aHvsa crneuvanbHol NogKOMUCCUM N0 IHEPTeTUKE U MUHEPasIbHbIM pecypcam, Leflbio KOTOPOro 66110
yrny6neHue coTpygHUMYecTBa B 3HepreTMyeckoM cekTope''. 3aTtem perynnpoBaHue coTpyfHUYecTBa
6bl/10 YCUIEHO eLle HEeCKOIbKUMU AOKYMEHTamy AeKnapaTMBHOIO xapakTepa — AOPOXHbIMU KapTamu,
cofepXalmy KOHKPETHbIE LuarM ¢ ropu3oHTOM MiaHMpoBaHus B 5-10 neT. B npakTuyeckoi naockocTu
COTPYAHMYECTBO MPOXOAM/IO Yepes3 Creunann3vpoBaHHy0 UHAPACTPYKTYPY rocyAapCTBEHHO-YacTHOIo
napTHePCTBa W NPeAnpUATUiA cneyanibHOro HasHaueHns ',

OpHako gna  peanvsauum  Maen noAnNucaHus MemopaHgyMa W Cco3faHus  MHpacTpyKTypbl
HegoCTaTOuHO, HeobGXoaum ewe U 61aronpuSTHLIA  BHYTPUIOCYAAPCTBEHHBIA  MPaBoBOi  (OOH.
AKTMB/3aUMA B3aMMOAENCTBMA [ABYyX CTpaH ¢ 2004 roga OTMevaeTcss cpasdy nocsie npoBefeHus
rno6anbHbIX pehopM. bpasnibCknini aHepreTUUecknii CEKTop Obl1 PECTPYKTYPUPOBAH A1 NPUBNEYEHUS U
pasmeLleHnss YacCTHbIX WHBECTULUMIA, BHYTPEHHUX W WMHOCTPAHHbIX, ele [0 Npuxoda KUTanckmx
MHBECTMLWMIA B cekTop™.

Mepeuncnunm rnaeHble cocTasnsoLme opmMysbl yecnexa Kutas:

1. Mouck nopxofslwed cTpaHbl C 6G1aroNPUATHBIMU - YCIOBUAMW 4711 MPUTOKA WMHOCTPAaHHbIX
MHBECTULWI 1 TOBAPOB 1 CChOPMMPOBAHHLIMU A1 3TOT0 HOPMATMBHBLIMW PaMKamu;

2. MoanucaHme obulero memopaHayma, npegycmarprBaioLLero:

—  COTPYAHUYECTBO cpasy B HECKOJIbKMX cdhepax;
— MexaHu3M B3aMMogencTBusl B hopmMe guasiora ¢ 6U3Hec-coobLeCTBOM.

3. MNocTteneHHoe yrnybneHne B KOHKPETHYIO cihepy (Hanpumep, aHepreTnka uav Toprosis);

4. CTMY/IMpOBaHne u nonynspusauyss HOBOTO PblHKA Cpeay HauMOHa/IbHbIX MPOVU3BOAMUTENEN ©
NHBECTOPOB.

Ansa peanusauumn nyHkta 1 B pamkax EADC noHagobutcs 3HaunTeNlbHOE KOMMYECTBO PEecypcoB,
[oCTynHbIX Ha ypoBHe Coto3a. Tak, Konnerna ESK npaBoMoyHa co3faBaTb KOHCYNLTATUBHbLIE OpraHbl, B
COCTaB KOTOPbIX BXOOAT MpefcTaBUTENN TOCYAapCTBEHHbLIX OPraHoB «MATEPKU», a Takke MOryT ObiTb
BK/IOUEHbl  MPeAcTaBUTENIM  GU3HEC-COOBLUECTBA, 3KCMEpTbl W OGLWECTBEHHbIE  OpraHusaumn®?,
LleHTpasibHaa OyHKUMA KOHCY/IbTaTMBHbLIX OPraHOB 3ak/lyaeTcs B MOATOTOBKE pekomeHgauwi ans
Konnernn ESK. B 2021 roay 6bi1 co3aaH KOHCYNbTaTUBHLIA KOMUTET N0 MEXAYHAPOAHON AeATeNIbHOCTH,

16 Sanchez-Badin M. R., Morosini F. International Economic Law by Other Means: a Three-Level Matrix of Chinese Investments in
Brazil’'s Electric Power Sector I/ Harvard International Law Journal. 2021. Vol. 62. P. 109.

Memorandum of Understanding between the Federative Republic of Brazil and the People’s Republic of China on Cooperation
in the Fields of Trade and Investment of 12 November 2004. URL: https://concordia.itamaraty.gov.br/detalhamento-acordo/
52507TituloAcordo=Memorando%20de%20entendimento%20entre%20a%20Republica%20Federativa%20d0%20Brasil%20%
20a%20Republica%20Popular%20da%20China&tipoPesquisa=1&TipoAcordo=BL,TL,ML (gata obpatieHus: 29.10.2023).

18 Ibid. Art. 3.

Memorando de Entendimento sobre o Estabelecimento da Subcomissdo de Energia e Recursos Minerais da Comissédo
Sino-brasileira de Alto Nivel de Concertagdo e Cooperacéo entre o Ministério de Minas e Energia da Republica Federativa do
Brasil e a Comissédo de Desenvolvimento e Reforma do Estado da Republica Popular da China of 5 June 2006.
URL: https://concordia.itamaraty.gov.br/detalhamento-acordo/5644 (gata obpatweHns: 29.10.2023).

120 sanchez-Badin M. R., Morosini F. Op. cit. P. 113—-115, 117-118.

2L bid. P. 117-127.

122 1. 44-46 MpunoxeHwns 1 k Joroeopy o EASC.
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OCHOBHas (OyHKUMS KOTOPOro 3ak/lovyaeTcs B BblpaboTke MNpeasioXeHUA MO COBEPLUEHCTBOBaHMIO
MexXaHW3MOB peasim3alun MexayHapoaHoi aeatenbHocTn EAQCE,

PekomeHayeTCs pacCMOTpeTb C€O34aHHbli  KOHCYNbTaTUBHbLIA KOMUTET Kak oOpraH, CMoCOGHbIi
obecneunTb Hag/exallee uccrefoBaHNe MepcrnekTnB paboTbl C TON UM WHOW TPeTbe CTPaHON Win
MeXAyHapOoAHOW opraHu3auueit, No cnefyrowmym npuynHam.

Bo-nepBbix, NOJO6GHOrO poja AesATe/bHOCTb B MOSIHON Mepe COOTHOCUTCA C hyHKumamn KomuTeTa
COrMacHo HOpMaTvBHbIM  AokymeHTam Coto3a. Bo-BTOopblx, KomuTeT BnpaBe paccmarpvsatb
npeanoxeHns npeacrasutenieii 6GU3Hec-coobLLECTB roCyAapCcTB-Y1eHOB. ITO 06ecneunT yyeT MHeHus
npeanpyHUMATEIbCKUX KPYroB, B TOM 4uc/le JacT BO3MOXHOCTb OLEHWUTb FOTOBHOCTb XO3AWCTBYHOLLMX
Ccy6beKTOB paboTaTb Ha pblHKE TOro WM MHOTO rocyaapcTea. B-TpeTbux, B 3acefaHusax Komuteta moryTt
yyacTBoBaTb HE3aBUCUMbIE 3KCMEPTbl, MPeACTaBUTENN Haykm'?*., 3To 6yaeT Ccnoco6CTBOBaTb
NPUBHECEHUIO HAYYHOW MbICNN B MPOLECC BbICTPAMBAHUS MEXAYHapPOLHON AeATeNbHOCTU. B-uyeTBepThIX,
Tak kak coctaB KomuteTa OpMUpYHOT He TOMbKO MpPeaCTaBUTENN TOCYAapPCTBEHHbIX OpraHoB
€BPa3nNiCKOA «NATEPKM», HO W 3IKCMepTbl, NpeanpvHMMAaTenu, o6LLeCTBEHHblE OpraHvW3auuM, To 3TO
3HAUNTE/NBHO CHWXAET [0/ Harpy3ky Ha camy Komumccuio, yunTbiBasi, UTO NOATOTOBKOM pekoMeHzaumm
6yfeT 3aHMMaTbCA cocTas B Komutete.

HakoHel, Bce Bbillenepeync/ieHHoe He npoTueopeunT MonoxeHuto o KoHcynstatuBHom KomuteTe.
3TO O3HauaeT, 4YTo A1 UMMNAEMEeHTauMuM peKkoMeHJauuy He MNoHaJobUTCA BHECEHWE W3MEHEHWA B
HopMmaTuBHbIe akTbl Coto3a.

3aksiroueHve N BbIBOAbI

B nocnepHee pecAtunetMe MWHTErpauMoOHHbIe MPOLECCH, MPOUCXOAALME B pasHbIX 4acTax Mupa,
npvBAekarT o0coboe BHMMaHuEe CO CTOPOHbl OTEYECTBEHHBLIX M 3apybexHbIX Y4YeHbiX. BknwoueHve Bce
HOBbIX CTPaH B 3TV MPOLECCHl COMPOBOXAAETCA NOSIB/IEHMEM HOBbIX (DOPM AMasiora, 3aTparnsatrowmnx He
TO/IbKO K/TACCUYECKYH0 TOProB/io ToBapamu, HO 1 cdhepy MHBeCTMUMIA U ycnyr. OTHOCUTENBHO «MOM040ex
WHTErpauMoHHoe obbeavHeHne — EBpa3uicKkuiA 3KOHOMWYECKWii COH3 — OTKPbITO A1 HOBbIX ¢hopm
napTHepcTBa.

B HacToAwmin momeHT B npaBe Colo3a 3aKpensieHo onpedesnieHne MexayHapoaHol AesTeNnbHOCTH,
OfHaKO He COOEPXUTCA MepeyvHs NpaBoBbiX (hOpM Takol AesTtenbHOCTU. Cama kateropusi «hopMbl»
BCTpeyaeTcsa B mareprasiax Komuccuu, a ee BuAbl BbITEKAKOT U3 pAga akToB 1 MeXAyHapoAHON NpakTuku
EASC. Takum 06pa3oM, MOXHO BbIBECTM TpW MpaBoBble (OpPMbl BeAeHUS MeXAyHapoaHOoM
LeATeNIbHOCTU: TOProBble cornalleHns, MeMopaHayMbl 1 cTaTyc Habnwgarens.

[MaBHbIM MNPEUMYLLECTBOM MEXAYHAPOAHbIX [Or0BOPOB, 6GECCMOpHO, SABNSAETCA WCMOSHUMOCTb,
HaJeneHne CTOPOH [OroBopa 4YeTKO 3akpensieHHbIMM obs3aTtenbcTBamu. Ha Haw B3risg, 3ak/ideHune
foroBopoB 6onee npusnekarensHo ansa Cotosa. OgHako BBUAY MeXAyHapOAHOV KOHBIOHKTYPbI npouecc
npoBefeHNss  TOProBbIX  MEPEeroBOpoB  OC/AOKHEH.  OueBMAHbIM  HEJOCTATKOM  BbICTyMatoT
NPOAO/MKNTE/bHbIE CPOKU M NPOLEeAYpPa 3ak/IHUeHUsT MexXAyHapoaHbIX 4OrOBOPOB.

Bropoii chopmoii MeXyHapoAHO-NPaBoBOro CcOoTpygHMyecTBa ABMAETCA cTartyc
rocygapctea-Habnogarens. KomnapatmBucTCkuiA aHasim3 nokasas, YTo KpUtepuu Ha JaHHOM 3Tane He
HY)X[Al0TCA B KOpPPEKTUPOBKe. BmecTe ¢ TeM NpefacTaBseTcs, YTO BbiCKa3aHHble paHee B LOKTPUHE
npeanoXeHUs O BBeAEHUM WHCTUTYTa accoummposaHHOro uneHa EASC BO3MOXHbI, HO SAB/AKTCA
npexaespemMeHHbIMY, YUnTbiBas YPOBEHb MHTErpaLmoHHbIX npoueccos B EASC.

MemopaHaymbl npeacTalT 6onee  pacnpocTpaHeHHoOW (hopMOW  B3aMMOLENCTBMA C TPeTbUMU
CTpaHaMM U MeXZyHapoAHbIMU oOpraHm3aumsamu. [onynsipHocTe 3Toro cdopmara 06ycnoBneHa
OTCYTCTBMEM HOPUANYECKMX 06A3aTENbCTB A1 CTOPOH. O4HAKO Ha NpakTUKe «MArKMii chopmat» He JaeT
3hheKTUBHOTO pe3y/bTaTta B A0/ITOCPOYHO NepcneKkTmBe.

OnbIT Knutas ¢ bpaswnivei cBUAETENBCTBYET O TOM, YTO «MSATKOE» MPaBO MOXET ObITb 3(PAEKTUBHBIM
MExXaHn3MOM B paboTe € MemopaHgymamu. OpHako [Ans 3TOr0, MOMMMO pas3paboTkm TekcTa
MemMopaHZyMa, HeobXo4MMO eLle 1 nccregoBaHne B OTHOLWEHUN TOProBbIX Y MHBECTULIMOHHbIX YC/10BUIA
B 3akoHogaTesibCcTBE  MOTEHUMasnibHOro napTtHepa. Takoro popa yriaybneHHas npopaboTtka

123 .4 MNonoxeHust 0 KOHCyNbTaTUBHOM KOMUTETE MO MeXAyHapOAHOW fesiTenbHocTW (MpunoxeHue kK Pelenuto Konnerum
EBpa3swuiickoii skoHoMuueckol komuccum Ne 25 ot 1 mapta 2021 roga «O KoHCynsTaTMBHOM KOMUTETE MO MeX/yHapoaHOM
peatensHocTu». URL: https://docs.eaeunion.org/docs/ru-ru/01428690/err_04032021_25 (pata obpauieHus: 29.10.2023)).

124 Tam xe. . 5.
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noAnvcbiBaeMbIX MEMOPaHAYMOB MOTPEBYET KOMOCCA/IbHbLIX 3aTPaT U, Kak NpefCcTaBAseTcs, MOXET ObITb
BO3/10XKeHa Ha KOHCYNbTaTMBHBI KOMUTET MO MEX/AyHapoaHo AesiTenbHocTy npu Konnerun ESK.

Takum 06pa3omM, PeKOMeHAYEeTCs COBepLUeHCTBOBaHME OAHOW M3 (DOPM BEAEHUS MEXAYHapOAHOW
[lesiTeNnbHOCTY NyTeM BHeApeHus onbiTa Kutas. ®opmyna ycnexa Kutas Bk/ouyaeT B cebsi crefytolime
KOMMOHEHTbI:  paspaboTka  KOHCy/IbTaTMBHbIM ~ KOMWTETOM  MpeasiokeHnii o  hopMUpoBaHUM
COTPYAHMYECTBA C HOBbIM MapTHEPOM Ha OCHOBE MHEHMs 3KCMepToB M Gu3Hec-coobliecTBa ¢
MPOrHO3MPOBAHNEM  3KOHOMUYECKMX W  MOMMTUYECKMX 3(PeKTOB COTPYAHWYECTBa; NoanucaHue
MeMOopaHayMa 0 COTPYAHUYECTBe; noaTanHoe yriy6reHne B KOHKPETHYIO cdpepy (Hanpumep, SHEPreTuKy
Wau Toproento). [JaHHas pegopMa AacT HOBYK XU3Hb MeMOpaHAymaM: ecfii paHee WX OCHOBHOIA
3agaveli 6b1710 NO3ULMOHMpPOBaHe Coto3a Kak MHTErpauvMoHHOro 06befMHEHNS, TO B HOBOM dhopmate
3T0O MOXET faTb peasibHblii 3KOHOMUYECKMA adpdhekT, obecneunB Uenn OpraHu3auymn, OTPaKEHHble B
yupeanuTeslbHOM AOKYMEHTE.
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Abstract

The integration in Eurasia has been going on for more than 30 years. A new milestone has been reached with the creation of the
Eurasian Economic Union in 2014. In addition to the classical goals of a modern organisation, an important task for EAEU is to build
an extensive network of international contacts. The current structure of international relations has strengthened the formation of the
EAEU as a new pillar of the Eurasian region. However, neither the law of the EAEU nor the scientific literature contains the category
of ‘form’ of international cooperation or a list of such forms. The purpose of this paper is to identify the mechanisms through which
the EAEU carries out international activities, to analyse them, and to develop proposals for their improvement. The author identifies
three forms that are the framework of international cooperation of the Organisation: international treaties, observer status, and
memorandums. Each of these forms is studied in detail with the identification of specifics, advantages, and disadvantages. The
paper is based on the analysis of the legal framework of the Union, the author takes into account economic, political factors, and
positions of the member states. The study employs a comparative method, appealing to the experience of other international
organisations and states using similar legal mechanisms. Finally, the author summarises all three forms of international activity and
suggests creating an updated form using the provisions already available in the EAEU Treaty. The formula of this mechanism
includes the following elements. First, the formation of proposals on potential partners with a forecast of economic and political
effects of cooperation using the resources of the Advisory Committee on International Activities. Second, the application of a
memorandum of cooperation, but with a step-by-step deepening into a specific sphere of economy. Thus, the reformed mechanism
should lead to the achievement of the central goal of the Organisation — the development of the economies of the Member States
by bringing investors and entrepreneurs to new markets.
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COTPYJHWYECTBA EBPA3UINCKOIO 3KOHOMUYECKOIO COHO3A:
MEXAYHAPOAHO-NIPABOBOI ACMEKT»

NWWEHKO H. T.

MuweHko Hatanbsa MeHHagueBHa — KaHAWAAT OPUANYECKMX HayK,
JoueHT kadhegpbl MexayHapogHoro npaea Bcepoccuiickoit akagemun
BHelLHel  ToproBnM  MuHMCTEPCTBA  3KOHOMWYECKOTO  pasBUTUS
Poccwuiickon  depepaunm  (BABT), MockBa, Poccua  (email:
ischenko.natalia@gmail.com). ORCID: 0009-0002-8621-8651.

Ona ymtupoBaHusa: MiweHko H. I OTBeT Ha cTaTtbio A. C. AHAPOCOBOI «DPOpMbl MEXAYHAPOAHOr0 COTpyAHUYecTBa EBpasuiickoro
3KOHOMMYECKOTr0 COH3a: MeXAyHapoAHO-NPaBoBoii acnekT» // XXypHan BLUS no mexayHapogHomy npasy (HSE University Journal of
International Law). 2023. T. 1. Ne 4. C. 49-51.

https://doi.org/10.17323/jil.2023.19832

CraTtba A. C. AHAPOCOBOI HamuMcaHa Ha TeMy, akTyas/lbHOCTb KOTOPOI He Bbi3biBAET COMHEHUI B CBETE
aKTVMBHOIO pasBUTUS MEXAYHAPOAHOro COTPyAHUYecTBa EBpa3niickoro akOHOMNYECKOro cotsa (ganee —
EA3C, Cow3) ¢ TpeTbMMy rocyfapcreamMu, MexayHapoAHbIMU OpraHusaumsMm 1 UHTErpaLyMoHHbIMA
o6beanHeHnaMU. B poccuiickoli  OOKTPMHE OTCYTCTBYET KOMMJ/IEKCHOE —MccrefoBaHue  hopm
MeX[yHapoAHoro cotpyaHudecTtBa EASC, XoTa U ecTb paf nyGavkauuii Ha aty Temy'. Mpu 3ToM
OYEBUAHO, YTO BOMPOCbl MEXAYHApPOAHOrO COTPyAHMYecTBa EBpa3niickoro 3KOHOMWYECKOrO CO3a
UMeT yHAaMeHTa/IbHOE 3HaYeHne A1 Pa3BUTUS eBPa3UNCKON MHTerpauun.

B cBoeli pabote A. C. AHApOCOBa OTMEYaeT, YTo «MexayHapoaHasn aesatenbHocTb Coto3a 6asupyetcs
Ha Tpex npaBoOBbIX CTOMAMAX: 3ak/JYEHUN MeXAyHapoAHbIX [A0roBopos (MpedepeHunanbHOro u
HenpedepeHUNaNIbHOrO  XapakTtepa), npeAocTaB/eHUMM  cTatyca  Habnwogarens,  nognucaHum
MEeMOpPaHyMOB, He ABMSALMXCA MeXAyHapoaHbIMK JoroBopamu»2. JelicTBUTENbHO, ecny 06paTuThbes K
maTepuanaMm EBpasuiickoil 3KOHOMMUYECKOW KOMMCCUM®, MOXHO YBUAETb MEepeunc/ieHne yKasaHHbIX
aBTOPOM (DOPM COTPYAHMYECTBA C TPETbUMMMU CTOPOHaMN. Kakoro-nnbo ncuepnbiBakoLLLero nepeyHst oopm
MexayHapogHoro cotpygHuyectsa EA3C B akTtax MHTErpauvoHHOro o6beiuHeHus He 3addMKCUpPOoBaHo.
OTaenbHble hopMbl COTPYAHUYECTBA YNOMUHAKOTCS B [loroBope 0 EBpasuiickomM 3KOHOMUYECKOM COo3e?,
B CornaweHnn o MeXAyHapofHbIX AoroBopax EBpasniickoro 3KOHOMWYECKOro COH3a C TPEeTbMMM
rocygapcreamu,  MeXAyHapOAHbIMW  OpraHusaunsMn WM MeXAyHapoAHbIMU  MHTErpaunoHHbIMU
o6beauHeHnsiMn®, B PelleHnn Bbicluero EBpasuiickoro 3KoHoMMYeckoro coeeTa «O nopsjke
OCYLIECTBNEHNS EBPa3niiCKUM 3KOHOMUYECKMM COHO30M MEXAyHapOoAHOro COTpyAHUYecTBa»® (aanee —
PelueHne).

O6paLaeT Ha cebs BHUMaHKe TOT hakT, YTO HEKOTOpble aBTOPbI OTHOCAT K hopMam MexayHapogHOro
coTpygHmyectBa EA3C opugnyeckn 3HauMmoe B3aumogenicTBne ¢ MexayHapoaHbIMM opraHn3auusmm 1
WHTErpauMoHHbIMN 06 bEAVHEHNAMM, NMOA, KOTOPbIM MOHUMAETCS y4yacTue B MEXAYHaPOAHOW OpraHu3aumm
(B TOM uucne u nocpeacTBOM MOJlydyeHUa craTyca Habnwogatens). Tak, Hanpumep, B.C. Kosasies
cnpasef/IMBO OTMEYaeT, YTO «LUefblo MOMIyYEeHUss Takoro craryca [OO/DKHO cTaTb He abCTpakTHoe
MeXayHapogHoe NO3ULMOHMPOBaHNE Y OOMEH OMbITOM», a «KOHKPETHOE MNPOABUXEHNE WHTEPECOB U

' Cwm., Hanpumep: VBaHoB [. B., fleBuHa M. M. MexdyHapodHo-rpasosoe compydHuuyecmso EBpa3ulicko20 3KOHOMUYECKO20
cor3a € peauoHasbHbIMU Komuccusimu OOH: cospemeHHbIl amar // MOCKOBCKMWIA XXypHan MexayHapogHoro npasa. 2020. Ne 2.
C. 22-39; bepesuHa E. K. OcobeHHocmu nosumuko-rnpasosbix 0okymeHmos EASC ¢ mpembumu cmpaHamu /| EBpaswuiickas
NHTEerpauus: aKoHomuKa, npaso, nomTuka. 2021. T. 15. Ne 4. C. 61-66.

2 AHgpocoBa A. C. ®opmbl  MexdyHapoOHO20  compydHudecmsa — EBpasulickoeo — 9KOHOMUYECKO20  COH03a:
mexdyHapoOHo-npasosol acriekm // XXypHan BLU3 no mexayHapogHoMy npaBy (HSE University Journal of International Law.
2023.T.1. Ne 4. C. 32.

3 CMm.. E3K. ®opmbl MexayHapogHoro coTpyaHuyecTBa. URL: https://eec.eaeunion.org/comission/department/dep_razv_in-
tegr/mezhdunarodnoe-sotrudnichestvo/formy-mezhdunarodnogo-sotrudnichestva.php?ysclid=Irj8keze9d90572557
(mnaTa obpalleHns: 18.01.2024).

4 Cm.1,n. 3cT 33 foroBopa 0 EBpa3niickom a3KOHOMUUYECKOM coto3e (AcTaHa, 29 masi 2014 roga).

5 Ct 1 CornaweHvsi 0 MeXAyHapodHbIX [foroBopax EBpasuiickoro 3KOHOMWYECKOrO COt3a C TPETbUMMW rocyaapcTBamy,
MeXAyHapoAHbIMM OpraHn3auusaMm UM MeXayHapoaHbIMU HTErpaunoHHbIMu 06beanHernamm (Coun, 14 mas 2018 roga).

6 Cm. 2, cT. 10 PelueHus Bbicliero EBpasuniickoro akoHomMmyeckoro coeeta «O Mopsigke ocyliecTsieHns EASC MexayHapoaHoro
COTpyAHNYecTBa» oT 23 fekabps 2014 roga Ne 99.
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WweHko H. I. OTBeT Ha cTaTtbio A. C. AHAPOCOBOIA. ..

uHuupMaTue Colo3a Ha MHOFOCTOPOHHUX MeXAyHapoAHbIX noliaakax»’. HeCcMoTpst Ha TO, UTO CerofHs
Takas oopMa B3avmogeicTBusi Coto3a € MexAyHapOoAHbIMU OpraHu3auuMsaMy Wan UHTErpalMoHHbIMM
ob6beanHEHNsIMM  BCE elle Haxogutcs B npouecce opmupoBaHus ©  npopab6otkn, Cok3om
npeanpMHUMasnnCh Warn ans nonyyeHuns omumansHoro cratyca Habnwpgatens B8 OOH n BTO. Bonee
Toro, B PelueHunn nonyyenve crtatyca B8 OOH 1 BTO oTHOCUTCSA K NPUOPUTETHLIM Lienam passuTus EASCE.

MpeactaBnsaeTcsa, 4To K popmam MexayHapoaHoro cotpygHuyectsa EASC ¢ TpeTbMy CTOpOHaMU
Takke cnegyeT OTHOCUTbL B3amMmogeilcTBue B hopme guasnora, obmeHa mHopmauueidn n opraHnsauun
COBMECTHbIX MeponpusaTuii. B cT. 2 PeleHus ykasaHo, YTO «MexayHapogHoe coTpygHudectso Cowosa
BK/IOYAET B Ce6s1 KOHTaKTbl OoMUMasibHbIX NpeacTaBuTeneid U AO/MHKHOCTHbIX ny, opraHos Coto3a C
othmumanbHbiMM - NpeacTaBuUTENAMYM  TPETbUX  TOCYAAPCTB,  MEXAYHApPOAHbIX  OpraHusauuii - u
MEXAYHapOAHbIX WHTErpauuoHHbIX 0ObeMHEHW, yvyacTe B MEpPOnpuATUSAX MEeXAYHapoLHOro
XapakTepa, B TOM uucfie npe3eHTauusx, KOHpepeHumsix, cemuHapax»®. 3Ta ¢iopMa OCHOBaHa Ha
COBMECTHbIX Jekfapauuax W He npeanonaraet 3akiioyeHus MemopaHAyMOoB O COTpYAHUYEecTBe U
B3aMMOMOHUMaHuKU. BblaeneHme gaHHoM hopMbl COTPYAHUYECTBA B KauecTBe popmaTta B3anmoaencTenst
EA3C (B wactHocTn, EQK) ¢ mexayHapoAHbIMM OpraHmM3auusiMm M UHTErpaumMoHHbIMN 06 beANHEHNUSMU
HeobXxoAMMO AN YCTAaHOB/IEHUS OTHOLUEHWI C LIENbl MX BO3MOXHON hopmanunsauun B Gygyliem u B
MOJSTHON Mepe OTpakaeT NMPaKTUYECKYH COCTaB/SIOLWYI, HAIMYECTBYHOLYH B OCHOBHbIX HanpaB/1eHUsIX
MexayHapogHoi peatensHocTn EA3C kak MUHMMYM MOC/efQHWE HECKOMbKO seT. Bosepawasch K
NpUBEAEHHON Bbllle UMTaTe O TOM, YTO «MexAyHapoaHas AeaTenbHocTb Coto3a H6asupyeTcs Ha Tpex
NpaBOoBbIX CTO/INAX», 3aMETUM, YTO B3aUMOZENCTBME HA OCHOBE 3aK/IHOUEHUSI COBMECTHbIX AeKnapaLuii,
B (hopme pgmanora, obmeHa vHdopmaLlmeid, opraHnsaumyM COBMECTHbIX MEpPOnpuUATWiA He ABsSIeTCS
npaBoBOi hopMOIi coTpyaHUYecTBa. HO B TO e BpeMs U COTPYAHUYECTBO Ha OCHOBE MEMOPaHAyMOB K
TaKOBbIM HE OTHOCWUTCS B CBA3W C TEM, YTO Kak OTMeYyaeT cam aBTop, «MeMopaHayMbl (B COOTBETCTBUM C
npaBsoMm EA3C) He SABNATCA MEXAyHapOoAHbIMW [0roBopamMu, cnefoBaTtesibHO, He npegnonaratT
BO3HVKHOBEHUSI 0653aTENbCTB Y CTOPOH»™,

OCOGEHHOro BHUMaHWS 3ac/yXMBaeT BTOPOI pasfen ctatbi «TOProBble COrlaleHus», B KOTOPOM
aBTOp NPOBOAWT TLWATE/bHbIA aHa/IM3 MeXAyHapOAHbIX [OroBOpPOB, OnNpefenser OCHOBHble 3Tarnbl
€034aHnsa 30H CBOOOAHOW TOProB/iM N BUAbI TOPrOBbIX COrNalleHnii, 4eTa/IbHO UCCNedyeT BCe TOProBbie
cornalleHvs, 3aknoyeHHble EA3C u ero rocygapctBamMu-ysieHamMyW C TPETbMMU CTOPOHamMu. Takol
nogxof, 6e3yc/ioBHO, ABASETCA AOCTOMHCTBOM AaHHOl paboTbl. B yacTHOCTW, Npy aHann3e 4Orosopa o
co3faHnn 30Hbl cBOGOAHOW Toproenn ¢ Cepbuein A.C. AHOpocoBa MPUXOAMT K BbIBOZY O TOM, 4TO
«[laHHOoe corfalleHne MMeeT BaXKHOEe NOMUTUYECKOoe 3HaYeHMe Kak edVHCTBEHHOEe CBsA3YLee 3BEHO C
EBponoii»™, Ho «3KOHOMMYECKas Xe BbIrofa yKa3aHHOro J0roBopa HOCUT BECbMa CMOPHBbIN XapakTep»*2,
[aHHoe yTBepXaeHne BEepPHO, Tak Kak, AeNCTBUTE/IbHO, B OTHOLIEHUWN JaHHOro COrlaleHns cyLecTByeT
onpefeneHHblli CKeNnTUUM3M, XOTA U eCTb OCHOBaHWA npegnonararb, YTO cuTyaums ¢ caHkumsimm bypet
CNnoco6CTBOBATh YBE/IMUEHUNIO S3KOHOMUYECKOI BbIrodpbl OT yKazaHHOro gorosopa’s.

B uenom xotenocb 6bl nog4vepkHyTb, 4Tto A.C. AHOPOCOBOW YyAasioCcb MPOBECTU KOMMIEKCHOE
uccnefoBaHue opM MexayHapoAHoro cotpyaHuyectsa EASC, a 0603HauYeHHble Bbille paccyXieHns o
CYLLECTBOBaHNM HEKOTOPbIX Apyrnx ¢hopM B3ammopelicTBus EBpasniickoro 9KOHOMMYECKOro cok3a C
TpeTbMMU rocygapcTsamu, MexayHapoAHbIMU opraHusaumMaMu 1 MexayHapoaHbIMU UHTErpaLoHHbIMN
06bEANHEHNAMN HOCAT B 3HAYUTE/IbHOW CTEMNeHW AWCKYCCUMOHHbIA XapakTep W He 3aTparusatoT
KOHLLeNTYyasIbHbIX BbIBOAOB, K KOTOPLIM NPULLES aBTOP pPeLeH3npyemoli cTaTbu.

7 CM. 06 atom: KoBanes B. C. MexaHu3mbl peasiusayuu mMmexadyHapodHol npasocybbekmHocmu EC u EA3C: duc. ... kaHd. 1opud.
Hayk. M., 2022. C. 70.

8 PelueHne Bbicluiero EBpasmiickoro aKOHOMMUYECKOro coseTa oT 11 gekabpsi 2020 Ne 12 «O cTpaTerMyeckvx HanpasneHusx
pas3BuUTUS eBPA3NINCKOI IKOHOMUYECKONM nHTerpaumn go 2025 roga».

9 CT. 2, cT. 10 PelueHus Bbicliero EBpasuiickoro akoHomMmyeckoro coeeta «O Mopsigke ocywecTsnieHns EASC MexayHapoaHoro
COTpyAHUYecTBa» oT 23 fekabps 2014 roga Ne 9.

10 AngpocoBa A. C. Yka3. coy. C. 41-42.

' Tam xe. C. 35.

2 Tam xe.

13 CMm. 06 aTom: SHTUHA E., Yumupuc E., Nazosuy M. PCM[. Pa6oune TeTpaau. lMepcrnekmusb! pocculicko-cepbekux omHoweHul
B YC/I0BUSIX CaHKUUOHHO20 dassneHusi. 8 asrycta 2023 roga. URL: https://russiancouncil.ru/activity/workingpapers/perspektivy-
rossiysko-serbskikh-otnosheniy-v-usloviyakh-sanktsionnogo-davieniya/ (aata o6patieHus: 17.02.2024).
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OTBET HA CTATbIO H. I ULLEEHKO «®OPMbI I COAEP)KAHUE
MEXXAYHAPOJHOIO COTPYAHUYECTBA EASC C MEXAYHAPOAHbLIMU
OPTAHU3ALIMAMU HA MPUMEPE COTPYAHUYECTBA B COEPE TPYJOBOW
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Ana untuposaHusa: AHgpocosa A. C. OTBeT Ha cTarbio H. I. ViweHKo «Popmbl 1 coaepxaHne mexayHapoaHoro cotpyaHuyectsa EASC
C MeXAyHapoAHbIMU OpraHu3auusMn Ha npumepe COTpyAHUYecTBa B cdepe TPyLOBON MUrpauuy 1 CoumanbHON 3alunTbl» // XKypHan
BLUS no mexayHapogHomy npasy (HSE University Journal of International Law). 2023. T. 1. Ne. 4. C. 52-53.

https://doi.org/10.17323/jil.2023.19796

BaXHOCTb M3y4YeHWss BEKTOPOB WM NPaBOBbIX MEXaHW3MOB peav3aumn MexayHapoAHOW AeATeNbHOCTU
EBpasuiickoro akoHomu4yeckoro coto3a (ganiee — EADC, Coto3) B MEHSOWEMCS Te0noINTUYECKOM
KOHTEKCTE He BbI3biBAeT COMHeHMs. COBEepLUEeHHO O04YeBUAHO, YTO COBpPEMEHHas MexAayHapoaHas
o6cTaHoBKa TpebyeT aHaIM3a 1 HOBOro B3r/1sa4a Ha oopMbl coTpyaHuYecTBa Coko3a ¢ TPETbUMU CTpaHamu u
MeXAyHapoAHbLIMW OpraHu3aLmamMm.

B cBeTe 3TOro HeKoTopble NoMoXeHnsa nccnegosanns H. I NLLEHKO NoKa3asiucb 0COBEHHO NHTEPECHbIMM.
B nepsyto ouepeab, aHanuns ctatbn 7 [loroBopa 0 EASC 1 naccax 06 orpaHM4yeHHon komneTeHuun Cotoza u
rocyoapcTB-41eHOB  Ha  3ak/lloYeHne  MeXAyHapoAHbIX [OroBOpOB C  BHELHUMMK MapTHepamu.
MpyvmMeyaTenbHO, YTo NYHKT 1 cTatbu 7 npegnonaraetr npaBo EASC «camMoCToATENbHO 60 COBMECTHO C
rocygjapctsammn-unieHamMu  3aknwodartb  [C rocygapctBamu,  MEXAYHapOAHbIMW  opraHu3auusmMu  u
MeXOYHapPOAHbIMU  UHTErpaumMoHHbIMU  O6beAUMHEHMAMN]  MeXAyHapOoaHble [0roBOpbl MO  BONpocam,
OTHECEHHbLIM K €ro KomneTeHuum»'. OgHOBPEMEHHO BTOPOI ab3al, 3TOro e MyHKTa OTCbinaeT K
CornaweHnio 0 MexayHapoAHbIX [oroBopax EBpasuiickoro 3KOHOMMYECKOro coto3a C  TpeTbumu
rocygapcteamu,  MeXxayHapoAHbiMW  opraHusauuMsaMuv WM MeXAyHapoAHbIMW  WHTerpaunoHHbIMU
o6beanHEHUsAMU, Tae 3akpenseHo obs3aresibHoe corfiacne BCeX oCyAapCTB-Y/IEHOB Ha 3ak/yeHune
MexayHapoaHoro pgorosopa®. B pasgene 1.1. ctatbl H.T. ViLEHKO 0OYepuMBalOTCA KOHTYPbl AaHHOW
npobnembl, OAHAKO €€ MOoApPO6GHbI aHa/IM3 He MpPOBOAUTCS. BaHbIM LWAroM nNo Hanpas/EHUIO K
yrny6ieHHOMY ucc/iefoBaHnio 6bi/10 Obl paccMOTpPeHue travaux préparatoires n HaydHbIX UCCNefoBaHui,
MOCBSALLEHHbIX NpaBocyObekTHOCTM EA3C. 3T0 MOrMo 6bl 3HAYMTENIbHO 060ratuTh aHaIMTUYECKUe
HapaboTKM aBTOpa U BHECTU BKMad B akafeMWYEecKyr AUCKYCCUIO MO AaHHOW Teme, obecneunB 6onee
MOJTHOE U OCHOBATE/IbHOE MOoHMMaHne cneumdukn pyHKunoHuposaHua Coro3a.

Bo-BTOpbIX, 0COGOr0 BHWMaHWA 3ac/y)XUBaeT BblaefieHne Takoli ()opMbl COTPyAHMYECTBa, Kak
«IOPUOMYECKN 3HAYMMOE B3aMMOAENCTBME B paMkax CBOMX MO/IHOMOYMIA C  MexAyHapoaHbIMU
opraHMsaumsaMm U UHTerpaunuoHHbIMM 06beanHEHMAMM». B pamMkax COOTBETCTBYIOLEro pasgena craTbu
H. . weHko dhokycupyeTcst Ha yeunmax Corosa no «nonyyveHu[to] oguymnansHoro ctatyca B OOH n BTO».
30ecb Takke npeacTaBnAsieTCs BaXHbIM NpoBecTu 6osee rnybokuii aHanm3. B yacTHOCTM, Heobxoaumo
YOENUTb BHUMaHue ToMy akTy, 4To Pecnybnuka Benapycb He siBnsieTcsl uneHom BTO, UTo cyllecTBEHHO
OT/IMYaET ee MNoJoXKeHne oT APYrnx rocygapcts — uneHos EASC.

Kpome Toro, AONOAHWUTEbHBIM NPMMEPOM AaHHOW DOpPMbl COTPYLAHUYECTBA BUGUTCS B3aUMOAENCTBNE C
KoHdepeHuueii OOH no Ttoproene u passutunio (KOHKTAL), rge ¢ 2019 roga dyHKUMOHMpYeT «[pynna
EA3C»3. CTpaTernyeckvmMmu HanpaBneHUsIMI Takxke 3akpensieHa npopabotka Bonpoca o nosnydeHnn Coo3om

' M.1 ct.7 [JoroBopa o EBpasniickoM 3KOHOMUYECKOM coto3e oT 29 mas 2014 roga. URL: https://docs.eaeunion.org/docs/ru-
ru/0003610/itia_05062014 (gata obpatyeHns: 22.02.2024).

2 1.2 ct.3 CornaweHuss 0 MexayHapofHbIX [oroBopax EBpasuiickoro 3KOHOMMYECKOro col3a C TPeTbMMU TocygapcTBamu,
MEXAYHapoAHbIMW OpraHu3aumsMn UM MEXAYHapOAHbIMU MWHTErpauMoHHbIMU 06beanHeHnamMyn oT 14 masa 2018 roga. URL:
https://docs.eaeunion.org/ru-ru/Pages/DisplayDocument.aspx?s=e1f13d1d-5914-465c-835f-2aa3762eddda&w=9260b414-defe-45¢c
c-88a3-eb5c73238076&I1=8a412e€96-924f-4b3c-8321-0d5e767e5f91&EntitylD=17729 (gata o6pauieHus: 22.02.2024).

3 3asBneHue o cosgaHum Mpynnbl EASC Ha nnowaake FOHKTAL (68 vcnonHuTensHas ceccusi CTP, 30 ceHTA6ps — 4 OKTA6psi
2019 roga). URL: https://unctad.org/system/files/non-official-document/tdbex68_item1_Russia_EAEU.ru.pdf (aata ob6pateHus:
22.02.2024).
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AHgpocoBa A. C. OTBeT Ha ctaTtbio H. I VWweHkKo...

cTaryca uneHa BcemupHOil TaMOXEHHOI opraHumsauum n npucoegmHeHnss Coko3a K OCHOBOMOMaraloLwmym
JIOKyMeHTaM 3TOoi opraHmnsaumn®.

Kak npegcraBnsercs, pacwvpeHue aHanmTuueckoro nogxoga H.T. VweHko nytem obpaleHusa K
[ONOMHUTENbHBIM  NpYMepaM  COTpyAHu4YecTBa MOr10 6bl  CNOCOGCTBOBATL HE TOMbKO BbISB/IEHUIO
KOHKPETHbIX (DOPM  MEXAYHapOAHOro coTpyaHuyectBa EADC, HO UM OUEHKE WX NpPaKTUYEeCKomn
3hheKTUBHOCTUN. BMECTE C TEM HY)XHO OTMETUTb, YTO OLIEHKA AaHHbIX JOPM HE ABNSA1aCk OCHOBHOW LENbH
uccregoBaHns asTopa. B 3aBeplieHue xoTenocb 6Obl BblpasuTb NPU3HATEIbHOCTL aBTOpPY 3a BKAag B
pasBUTME Hay4HOTO 3HAHWMSA W HOBbIA MOAXOA K U3YUYEHWK MaslIOMCC/Ie40BaHHON B OTEUYECTBEHHOW Hayke
TemMaTuKN: cTaTbs OTKPbIBAET HOBbIE NEPCMNEKTVBbI Aa/TbHENLLNX U3bICKAHWUIA B faHHOR obnacTu.
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4 M.11.7.5. Pewenusa Bebicwero EBpasuiickoro akoHomuuyeckoro coseta Ne 12 or 11 gekabpsi 2020 roga «O CTparernyeckmx

HanpasneHunax pas3sutus eBpasuiickoi 3KOHOMUYECKOM UHTerpaumm ao 2025 roga». URL:
https://docs.eaeunion.org/docs/ru-ru/01528320/err_12012021_12 (parta obpaiieHus: 22.02.20224).
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Abstract

The proposed research is an attempt to view how internationally recognised principles of sustainable development can be
implemented at the corporate level, in particular, how the company’s board of directors should respond to climate and environmental
challenges. Specifically, the paper examines the problem of reducing board members' repeated cognitive biases towards such a
mainstream governance concept as ESG (Environmental, Social and Corporate Governance). The research focuses on the five
most well-known cognitive biases of a board towards ESG, often encountered and described conceptually in behavioural literature:
over-optimism, status quo effect, confirmation bias, hyperbolic discounting, and groupthink. Subsequently, the paper draws
recommendations for overcoming or mitigating these biases by introducing and describing several debiasing interventions and
quality control tools. These tools are conditionally divided into three groups: changing incentives, optimising choice architecture, and
debiasing training. The author believes that incorporating behavioural insights into an analysis of the board’s ESG commitment
would bring a fresh perspective to this research area, which now is typically dominated by a rational choice framework. The paper
combines theoretical analysis of the existing literature in law, behavioural economics and psychology with qualitative research
application based on data obtained from first-hand observations, board empirical studies, questionnaires, and focus groups.
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Introduction

In recent years the term “ESG™ has become the new buzzword and mainstream issue for listed
companies, financial organisations, investors, customers, employees, and government regulators all over
the world. They all pay nowadays increasing attention to the impact that a company has on the society,
including carbon emissions, water stress, raw material sourcing, biodiversity and land use, and other ESG
measures. This factor can present both risks and opportunities that influence a company’s ability to create
long-term value.

The importance of ESG is emphasised in many domestic and international documents. For instance,
target 17.16 of the UN Sustainable Development Goals is formulated as: “Enhance the global partnership
for sustainable development, complemented by multi-stakeholder partnerships that mobilise and share
knowledge, expertise, technology and financial resources, to support the achievement of the sustainable
development goals in all countries...”.? As a part of development of this direction at the EU level a set of
policy initiatives with the overarching aim of making the EU economy sustainable, commonly known as
“The European Green Deal”, was taken by the European Commission in December 2019.2 This initiative
is complementary to the Non-Financial Reporting Directive (hereinafter — NFRD),* which requires large
public companies to disclose their environmental, social, and governance policies and due diligence
processes if they have them, or otherwise explain why they do not have any (“comply or explain”
approach).

1 ESG criteria include a wide range of issues, such as the adequate disclosure of carbon emissions, the amount and conditions of
compensation in incentive schemes, the approach to human rights compliance by a company's suppliers, and the
representation of various groups in a company's governing bodies.

2 UN Sustainable Development Goals. URL: https://sdgs.un.org/goals (accessed: 30.01.2024).

3 The European Green Deal. URL:https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1596443911913&uri=CELEX:
52019DC0640#document2 (accessed: 30.01.2024).

4 Directive 2014/95/EU. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32014L0095 (accessed:
30.01.2024).
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In a nutshell, the European Green Deal is a new growth strategy that aims to transform the EU into a
fair and prosperous society, with a modern, resource-efficient and competitive economy where there are
no net emissions of greenhouse gases by 2050 and where economic growth is decoupled from resource
use. Reaching this target requires action from all sectors of the European economy, including investing in
environmentally-friendly technologies, supporting industry to innovate, the usage of cleaner, cheaper and
healthier forms of private and public transport, decarbonising the energy sector, ensuring buildings are
more energy efficient, and so on. In particular, the European Green Deal sets out that sustainability
(which means all ESG factors taken together) “should be further embedded into the corporate
governance framework, as many companies still focus too much on short-term financial performance
compared to their long-term development and sustainability aspects”.®

In order to direct investments to the economic activities most needed for the transition, in line with the
European Green Deal objectives EU Taxonomy for Sustainable Activities (hereinafter — Green
Taxonomy)® was adopted and came into force in July 2020. Green Taxonomy is a classification system
that categorises economic activities as environmentally sustainable, aiming to prevent greenwashing and
help investors make informed sustainable investment decisions. Alongside the Green Taxonomy the
European Commission introduced the Sustainable Finance Disclosure Regulation (hereinafter — SFDR),’
which mandatory requires financial market participants to disclose ESG information. In particular, SFDR,
which officially came into effect on 10 March 2021, requires all financial market participants in the EU to
report ESG disclosures, with additional requirements for products that promote ESG characteristics or
that have sustainable investment objectives. Finally, in November 2022 the EU Parliament adopted the
Corporate Sustainability Reporting Directive (hereinafter — CSRD)® which extends the current rules on
sustainability reporting to all companies listed on an EU-regulated market, except for microenterprises.
Specifically, there is no longer the possibility to publish non-financial information in a separate
non-financial report as sustainability information is to be disclosed exclusively in the management report.

All these emerging regulations result in substantial transformation of all critical aspects of the
corporate governance system, including corporate strategy, risk management systems, remuneration
systems, information disclosure systems, and so on. For the board of directors,® as the body that should
implement the strategic management of the company, define essential principles and approaches to
organising risk management and monitor the activity of the company’s executive bodies, paying attention
to ESG is becoming crucial. Performance of the board’'s functions today is no longer possible without
considering material ESG-related risks, such as systemic financial stability, supply chain disruptions or
environmental impact. It is also important to oversee management’s performance in other ESG-sensitive
matters, including management of human capital, labour standards, consumer, and product safety.
However, as recent surveys and studies show, board members remain biased against ESG and focus too
much on the company's short-term financial performance compared to long-term sustainable
development, perceiving ESG factors rather as part of a corporate charity or social responsibility. For
instance, in 2020 just under half of the company directors surveyed (45%) said that ESG issues were
regularly part of the board’s agenda.

According to the behavioural theory of a firm, this is because directors rarely base decision-making
solely on rational principles and consider all possible risks and consequences of their decisions. Instead,
directors base their decisions on different cognitive biases and heuristics, seeking a satisfactory rather
than optimal solution. In other words, the effects of climate change and other ESG factors are diffuse,
slow, and complex, whereas human cognitive processes evolutionarily developed to address
concentrated, immediate and straightforward problems. A board’s cognitive biases towards ESG can

5 URL: https://ec.europa.eu/info/strategy/priorities-2019-2024/european-green-deal_en (accessed: 30.01.2024).

6 EU Taxonomy for Sustainable Activities. URL: https://finance.ec.europa.eu/sustainable-finance/tools-and-
standards/eu-taxonomy-sustainable-activities_en (accessed: 30.01.2024).

7 CFDR. URL: https://finance.ec.europa.eu/regulation-and-supervision/financial-services-legislation/implementing-
and-delegated-acts/sustainable-finance-disclosures-regulation_en#documents (accessed: 30.01.2024).

8  CSRD. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32022L2464 (accessed: 30.01.2024).

9 It is widely known that board names and functions vary among countries. Some countries, like Germany, have a two-tier board
structure which separates the “supervisory board” (composed of nonexecutive board members) and the “management board”
(composed entirely of executives). Other countries (like the US) have “unitary” boards which bring together executive and
non-executive directors. Considering this, hereinafter we will use the single term “board of directors” to refer to all these/such
structures for the sake of terminological uniformity.

1 Turning Crisis into Opportunity: PwC’s Annual Corporate Directors Survey. September 2020. P. 8. URL:
https://lwww.pwc.com/us/en/services/governance-insights-center/assets/pwc-2020-annual-corporate-directors-survey.pdf
(accessed: 30.01.2024).
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create problems for the company such as short-termism, the adoption of suboptimal decisions, which are
detrimental to the company and its stakeholders in the long-term, failure to see potential problems and
identify ESG risks, lack of flexibility and creativity, and resistance to new ideas. It is therefore essential to
understand the board’s dynamics in response to complex problems such as climate change, pollution,
and other ESG risks, and to incorporate behavioural research into analysing its decision-making.

1. Theoretical framework
1.1. Behavioural theory of boards and corporate governance

The chronology of the modern theory of the firm begins with the pioneering article of R. Coase “The
nature of the firm”,** where he states that firms arise when the transaction cost of producing through the
market exchange becomes higher than producing within the firm. Coase’s transaction costs theory laid
down the basis for different contract theories (often called post-Coasian) developed in 1960-1970s. The
most influential of those theories, prevailing in the corporate governance research literature, is the
so-called “agency theory”. According to the agency theory, whose foundations were laid by the work of
M. Jensen and W. Meckling,*? a rational maximisation of benefits guides managers (agents) and owners
(principals), sooner or later, their interests will objectively diverge, since for the agent his interests will
come to the fore. So, the main focus of this research is on how boards of directors may protect the
owner’s interests from the manager’'s opportunistic behaviour and reduce agency costs by finding
appropriate incentives and control mechanisms motivating the agent to act in the principal's interest.
These mechanisms are commonly categorised in literature into two subgroups, respectively, “regulatory
strategies” and “governance strategies”.*®

Alongside the contract theories, a number of studies, subsequently named “a behavioural theory of the
firm”, claimed the need to pay more attention to intrafirm behavioural processes and decision-making.
These studies arose in the 1960-1970s starting from H. Simon'’s article “A behavioural model of rational
choice™* and elaborated in the book by R. Cyert and J. March.'® However, although today behavioural
studies of boards and corporate governance are primarily associated with Cyert and March, these studies
are dispersed across a variety of schools and disciplines and employ different theories and
methodologies.'®* As some researchers claim, “the idea that the different behavioural theories provide
complementary perspectives and that none of them can independently provide a complete explanation
seems to have gained some ground in the field”.” So, for consistency in the present research, the
common conventional term “behavioural theory of the firm” is used for all these behavioural theories.

As in the case of the human model in economics in general, the concept of agency theory most
criticised by behaviourists is the assumption that managers-agents are perfectly rational own-utility
maximisers, seeking to act opportunistically by taking advantage of information asymmetry.*® In response,
proponents of the behavioural theory of the firm argue that managers often have to act in a situation of
uncertainty, with limited knowledge and the ability to anticipate the outcome.!® Respectively, the
behavioural theory of the firm emphasises the importance of studying natural behavioural processes and
dynamics in the firm’s managerial bodies. This approach is based on such critical concepts as satisficing,
routinisation, dominant coalition, and bounded rationality.?°
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Under the satisficing concept, corporate actors tend to accept decisions that satisfy their current needs
rather than search for optimal decisions.? In other words, rather than making optimal decisions, directors
tend to accept the ones that are readily available in current circumstances and address particular
immediate problems. The concept of routinisation asserts that since most managerial activity consists of
repetitive, stable, and relatively well-established patterns of action,?* managers tend to grossly simplify
acute problems, applying ready-made routines to save time and mental resources.> The concept of a
dominant coalition states that organisations are not monolithic entities with a single goal, but rather
complex political systems where different stakeholders may have conflicting interests and achieve their
goals in the process of negotiation, participating in various coalitions.?* The board's task in this regard is
to get the coalitions to cooperate or create a “dominant coalition”.?® The concept of bounded rationality, as
mentioned earlier in the discussion on behavioural economic analysis of law, firstly, highlights the
limitations in human information processing, especially when it comes to computation and prediction.?®
Secondly, as being rational is too costly, people try to save cognitive effort by leaning on shortcuts or
“heuristics”.?” Finally, due to these points and other factors such as the impact of emotions, our cognition
and judgment allow for a wide range of recurring cognitive biases.?®

As with the broader concepts of behavioural and traditional economics, it would be wrong to view the
behavioural theory of the firm and agency/transaction costs theory as contradictory. The behavioural
approach does not claim that corporate actors are not trying to maximise their utility. It only claims that
they cannot do so because of some limitations of their cognitive abilities and, to some extent, serves as
an essential building block in transaction costs theory.?® Therefore, at the present stage of corporate
governance research, there are no signs of confrontation between the two approaches mentioned above,
but rather their mutual convergence.

1.2. Cognitive biases and boards

The concept of human cognitive biases as systematic errors or deviations from rationality in thinking and
judgment underlies the bounded rationality assumption and the behavioural theory of the firm in general.
The foundation of the cognitive bias concept was laid in 1973 when A. Tversky and D. Kahneman stated
that people rely on a limited number of heuristics which sometimes lead to reasonable judgments but
occasionally result in systematic errors.®® Since then, psychologists and behavioural economists have
thoroughly researched this phenomenon and identified numerous types of cognitive biases that differ from
rational choice theory and lead to poor decision-making.®! In his best-selling book “Thinking, Fast and
Slow”, D. Kahneman contributed to research on cognitive biases by introducing two co-existing systems
that human cognition operates along: “System One”, a fast, emotional processing system that allows
people to process information automatically and quickly with little or no effort, and “System Two”,
introducing deliberation and logic into our thinking, allowing for reflective and effortful processing of
information, including complex computations. System One is in charge most of the time and continuously
deploys intuitions, shortcuts, and heuristics for System Two, which helps us navigate the world more
quickly and efficiently but may also lead to cognitive errors and biases.*? Thus, while it allows us to make
faster decisions, cognitive biases impede critical thinking and, thereby, the rationality of our judgments
and conclusions.®

2l Ees H. van, Gabrielsson J., Huse M. Op. cit. P. 313.

22 Forgas J. Episode Cognition and Personality: A Multidimensional Analysis // Journal of Personality. 1983. Vol. 1. Ne 51.
P. 34-48.

2 Laureiro-Martinez D. Cognitive Control Capabilities, Routinization Propensity, and Decision-Making Performance // Organization
science. 2014. Vol. 25. Ne 4. P. 1111-1133.

24 Ees H. van, Gabrielsson J., Huse M. Op. cit. P. 312.

% Qcasio W. Institutionalized Action and Corporate Governance: The Reliance on Rules of CEO Succession // Administrative
Science Quarterly. 1999. Ne 44. P. 387

% Simon H. Op. cit. P. 101

27 Greve H. Organizational Learning from Performance Feedback: A Behavioral Perspective on Innovation and Change.
Cambridge University Press. 2003. P. 12.

2% Kahneman D., Tversky A. Prospect Theory: An Analysis of Decision Under Risk /| Econometrica. 1979. Vol. 47. Ne 2. P. 252.

2 Peng Z. Is Transaction Cost Economics Behavioral? /| Toward Behavioral Transaction Cost Economics, International Marketing
and Management Research. Cham, Switzerland : Palgrave Macmillan, 2021. P. 1-44.

30 Kahneman D., Tversky A. On the Psychology of Prediction // Psychological Review. 1973. Ne 80. P. 237.

31 Haselton G., Nettle D., Andrews P. The Evolution of Cognitive Bias I/ The Handbook of Evolutionary Psychology | ed. by
Buss D. Hoboken, NJ, US : John Wiley & Sons Inc, 2005.

32 Kahneman D. Thinking, Fast and Slow. New York, NY, USA : Farrar, Straus and Giroux, 2011. P. 29.

3 Woensel L. van. A Bias Radar for Responsible Policy-Making. Cham, Switzerland : Palgrave Macmillan, 2020. P. 17.

57



Almost simultaneously with the introduction of the cognitive bias concept, researchers began to
investigate the impact of various biases on decision-making processes in policy-making groups and
corporate managerial bodies.* Biases frequently occur in corporate bodies because managers are often
required to make decisions in a state of uncertainty. In particular, the study of cognitive biases in the
corporation helps understand how corporate actors are subject to irrational decision-making in the
interaction and processing of information.*®* The ways that information-processing cognitive biases
negatively influence group judgment and decision making, and the elaboration of tools needed to mitigate
such effects remain one of the central research problems in psychological and behavioural literature® and
will be the subject of consideration in the following paragraphs of this study concerning boards and ESG.

2. Board’s cognitive biases towards ESG
2.1. ESG factors and cognitive biases

Increased attention of stakeholders to ESG factors, as it seems, make the company’s board members
undertake initiatives to improve performance on ESG issues, become more and more EGS aware, and
begin to pose new ESG related topics in the agenda for board meetings. Moreover, on the basis of a
review of the current literature it can be concluded that there are indeed both theoretical and empirical
arguments that ESG factors are related to firm performance, although empirical evidence is ambiguous
and contextual.*” However, there is enough credible evidence that directors still overlook sustainability in
favour of short-term financial motives. In particular, the EU Study on directors’ duties and sustainable
corporate governance® state a trend in the past 30 years for listed companies within the EU “to focus on
short-term benefits of shareholders rather than on the company's long-term interests”. Another credible
source revealing the board member’s attitude towards ESG is the 2020 Annual Corporate Directors
Survey by PwC which examined the views of about 700 directors of public companies from across the
United States on various corporate governance issues. According to this survey:

— In 2020, only 38% of directors said ESG issues have a financial impact on the company’s

performance.®®

— In 2020, just under half of the directors (45%) said that ESG issues are regularly a part of the

board’s agenda, and just 34% in 2019.°

— In 2019, only 50% of directors said that ESG issues are linked to the company’s strategy.*

— In 2019, 56% of directors said that investors’ focus on environmental/ sustainability issues is

excessive.*

Among all, there is ample evidence of the board’s biases towards particular aspects of ESG. For
instance, in a 2015 Government Accountability Office report, almost half of the stakeholders surveyed
listed unconscious bias as affecting the selection of women on boards.** Another study found that 87 % of
women directors reported facing challenges based on their gender, including not being heard, not being
accepted as part of the “in” group, difficulty establishing credibility, and stereotypes.**

The abovementioned studies and surveys lead us to conclude that the director’s short-termism and
biases towards ESG still existed and manifested themselves. Hence, the aim is to reveal why it happens
and its consequences for the quality of the board’s decision-making. According to Kahneman'’s doctrine,
cognitive distortions towards ESG occur because human’s cognitive System One operates to address
intuitive, immediate, and straightforward problems. In contrast, such ESG-related risks like climate
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change, carbon emissions, pollution, lack of diversity, and inclusion are latent, diffuse over time, slow and
complex for intuitive evaluation. Moreover, many decision rules that characterise human judgment and
choice under uncertainty take advantage of past personal experiences.* In contrast, for such
low-probability, high-consequence ESG risks as climate change, biodiversity loss, or deforestation, the
board members, as a rule, have limited or no experience. In other words, ESG-related risks are often new
and emerging or unexpected, making it less likely for directors to identify them.

Moving to a particular board’s cognitive biases towards ESG, it is worth mentioning that in the
psychological and behavioural literature, one can find dozens of cognitive, decision-making, and
memory-related biases, many of which are relevant to the board’s decision-making and dynamics and, to
varying degrees, relevant to ESG related issues. As the scope of the current research is limited, it
focuses on the five most well-known, often encountered and described conceptually in behavioural
literature biases. However, the board’'s practices and quality control tools for overcoming or mitigating
biases described in paragraph 3 could apply to a broader range of cognitive distortions.

2.2. Overoptimism

Even when people have information about the probability of a specific event occurring, their prediction
that the event will happen to them is subject to overconfidence bias, that is the preconception that a
favourable outcome is more likely than an unfavourable one.*® Similarly manifests itself an overoptimism
bias — “the tendency of many people to overrate their abilities, contributions, and talents — and a
tendency toward puffery and dismissal of risks”.*” Overconfidence and overoptimism are closely related,
but whereas overoptimism relates to overall risk perception too optimistically, overconfidence is more
related to self-perception. However, both are regarded in behavioural studies as systematic and
genetically predetermined.*® For instance, experimental data have shown that people are unrealistically
optimistic towards their driving abilities — almost 90% of drivers believe they drive better than average.*

The tendency towards overconfidence and overoptimism is commonplace among managerial
professionals, particularly corporate CEOs and board members. For instance, according to the 2019
Annual Corporate Directors Survey by PwC, directors shared a highly optimistic view of their companies’
potential for future growth. Specifically, 90% of directors said they were confident about their company’s
prospects for growth over the next twelve months. An even higher percentage, 93%, were optimistic
about growth over the next three years. Directors are often prone to over-optimism bias because
optimism is considered essential for a leader’'s image, who thus motivates colleagues and instils
confidence and optimism about the company's prospects.®® Moreover, managerial over-optimism
becomes the norm in company communications with external stakeholders, thereby creating inflated
expectations of future growth and profitability. As a result, the constant need to demonstrate “external”
optimism can create a distorted picture of reality for board members and hinder their critical thinking. In
such a case, the costs and risks of a particular board's decisions will tend to be underestimated and the
benefits overestimated.

Board's overoptimism towards ESG factors leads to several negative consequences both for the
company and stakeholders. First, the director’s distorted perception of reality caused by overoptimism
bias can involve more ESG risks, such as engaging in ecologically or socially risky projects and not taking
precautionary measures to provide safety. Second, as a growing number of firms issue ESG reports, the
board’s overconfidence can harm the quality of ESG reporting and provoke greenwashing. The
emergence of the “greenwashing” concept is associated with the facts when some corporations
embellished their reporting, omitted the risks and sought to present themselves as an industry leader.®*
For instance, various studies have presented evidence that the tone of corporate social responsibility

4 Kunreuther H. Aiding Decision Making to Reduce the Impacts of Climate Change // Journal of Consumer Policy. 2014. Vol. 37.
Ne 3. P. 6.

4 Korobkin R., Ulen T. Law and Behavioral Science: Removing the Rationality Assumption from Law and Economics // California
Law Review. 2000. Vol. 88. P. 1091.

47 Cohan J. Op. cit. P. 275.

4 Nelson R. Recent Evolutionary Theorizing About Economic Change I/ Journal of Economic Literature. 1995. Vol. 33. Ne 1.
P. 48-90.

4 Weinstein N. Unrealistic Optimism About Future Life Events // Journal of Personality and Social Psychology. 1980. Vol. 39.
P. 806-820.

50 Cohan J. Op. cit. P. 285.

51 Laufer W. Social Accountability and Corporate Greenwashing // Journal of Business Ethics. 2003. Vol. 43. Ne 3. P. 255.

59



(hereinafter — CSR)® communication can be detached from actual CSR performance due to the
overconfidence of top management.>® On top of that, overconfident management prefers to invest less
resources in CSR because they feel less dependent on the company's stakeholders.>*

2.3. Confirmation bias

Another cognitive bias related to the board’s perception of ESG is the confirmation bias, “the term to
describe the observation that actors often interpret information in ways that serve their interests or
preconceived notions”.*® In everyday life, this bias allows a person to make fast and timely decisions in
the face of danger or uncertainty.®® Empirical evidence supports the idea that confirmation bias is a
systemic and persistent deviation and manifests itself in various areas of human activity.>” Among all,
confirmation bias includes a propensity to overstate or even imagine correlations that confirm beliefs and
to understate correlations that may contradict beliefs.®

Board members also display this bias when they select information and interpret ambiguous evidence
in a way that supports their entrenched attitudes and beliefs. Confirmation bias towards ESG factors can
negatively influence the quality of the board’s decision-making in two directions. First, the absence of
ESG related problems in the past, for example, lack of environmental accidents in recent years, can lead
directors to overconfidence that everything goes well. As a result, they will overvalue the evidence that
supports their optimistic attitude and undervalue or ignore signals supporting “inconvenient truth”,
including cases of pollution, human rights violations, hazardous waste, and many others. Conversely,
suppose the director has entrenched views vigorously against some ESG factor, for instance, biased
against the presence of women on the board. In that case, he will support evidence that confirms his
sceptical position and reject arguments and even research findings that challenge it.

2.4. Status quo effect

According to the status quo effect, “individuals have a strong tendency to remain at the status quo
because the disadvantages of leaving it loom larger than advantages”.®® The status quo effect is a
consequence of two other well-known cognitive biases, loss aversion and the endowment effect. It occurs
when the individual prefers to stay with the status quo because he evaluates the potential losses from
changing the status quo more strongly than the potential benefits.®® There is a large body of empirical
research confirming that status quo bias is evident in both hypothetical choice situations and in situations
where participants in an experiment are financially responsible for the consequences of their decisions.®*
Knowing that legislators and policymakers are widely using the status quo effect by choosing a different
default rule in laws, thus creating a different perceived status quo and nudging people to a more desirable
choice. Among the examples are contract law default rules,®? default on employee participation in
retirement savings plans,®® and organ donation defaults within the European Union.®*

Status quo bias in the board's activity can hinder the implementation of ESG in a way that directors will
be reluctant to engage in projects and practices involving substantial changes simply because it brings
too many risks of the unknown. As with confirmation bias, reliance on intuitive processes for making
decisions under uncertainty will likely lead directors to focus on the recent past and thus maintain the
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status quo.® For example, as the 2020 Annual Corporate Directors Survey by PwC showed, boards are
reluctant to adopt rules or laws that are likely to limit their discretion. Even though most directors believe
that board diversity is beneficial, they do not support laws that would require boards to change the
composition, because they prefer to implement these practices gradually. On top of that, as behavioural
studies claim, people often tend to suppress cognitive dissonance by maintaining an illusion of normality
(the so-called “illusion of control effect”), interpreting new data as consistent with the status quo, rather
than seeing it as a sign of impending danger.®® In other words, status quo bias can push directors to
accept non-rational or suboptimal decisions, for instance, dismiss suggestions to correct a proven
strategy despite changes in circumstances or key metrics, to maintain cognitive consistency. However,
research has shown that top managers are different in the extent of status quo bias and that different
individual, firm, industry, and even national characteristics can affect the degree of status guo bias.®”

2.5. Hyperbolic discounting

A substantial amount of research shows that human economic preferences are dynamically inconsistent.
Graphically, they tend to look hyperbolic rather than the standard exponential curve.®® Generally, humans’
hyperbolic discounting is featured by “relatively high discount rate over short horizons and a relatively low
discount rate over long horizons, which sets up a conflict between today’s preferences and the
preferences held in the future”.®® Although everyone's level of hyperbolic discounting varies and depends
on a variety of factors, including age, experience, and the degree to which rewards are distributed over
time, in general, humans are “present-biased”, i.e. having an opportunity to get two identical prizes, they
tend to prefer the one they get earlier rather than later. This happens mainly because assessing the
likelihood of future satisfaction, the individual feels a subconscious threat of uncertainty about that
prospect.”™

As research shows, corporate managers also often have overly short time horizons™ and a bias for
immediate gratification and hyperbolic discounting.”? The most critical consequence of hyperbolic
discounting for boards is that it creates temporary preferences for short-term decision-making rather than
orientation on long-term sustainable development goals. Such a short-term way of thinking is referred to
in the literature as “short-termism”, defined as “decisions and outcomes that pursue a course of action
that is best for the short term but suboptimal over the long run”.”® Corporate short-termism is one of the
most severe problems facing companies and society today because it undermines the idea of long-term
corporate sustainability, discourages innovation, and harms society's long-term social and environmental
interests. For boards of directors, as bodies supposed to set and focus on long-term strategic goals and
create a compensation system that encourages long-term success, such a short-term approach is
exceedingly dangerous. Board's hyperbolic discounting and short-termism can be the reason to keep out
the discussion on ESG factors and thus provoke detrimental consequences for companies and the
broader social, environmental, and economic systems in which they operate.

2.6. Groupthink

The term “groupthink” was introduced by the American psychologist I. Janis in an article on the role of
group decision-making in the foreign policy mistakes of the US and defined as “a mode of thinking that
people engage in when they are deeply involved in a cohesive in-group when the members’ striving for
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unanimity overrides their motivation to realistically appraise alternative courses of actions”.” Later studies
confirmed that groupthink possesses a significant threat to the quality of collegial decision making.”™
Stated differently, groupthink stands for an “excessive form of concurrence-seeking among members of
high prestige, tightly knit policy-making groups”.”®

Corporate boards are perfect examples of such groups, so they are prone to groupthink, especially
when faced with controversial and complex issues like ESG and sustainable corporate development.
Ultimately, as with every cognitive bias, groupthink is a psychological defence mechanism for overcoming
group conflict and stress when making challenging decisions.” It would be wrong to assert that it is
always detrimental to group decision-making. For instance, as |. Janis pointed out, it could be helpful
when a group is making routine decisions because it saves time. In total, Janis identified eight symptoms
of groupthink, among them stereotyping and disregarding of alternative perspectives, excessive optimism
and risk-taking, self-censorship of group members, an illusion of cohesion among group members,
pressure to be loyal and conform with the group position, and the presence of “mind guards”.”

The impetus for groupthink research concerning the boards was caused by the series of corporate
scandals and failures in the early 2000s, specifically, the high-profile bankruptcy of the American energy
company Enron in 2001.7 In particular, M. O'Connor, based on the analysis of the materials of the work of
the Enron’s board, concluded that there were almost all above-mentioned symptoms of groupthink in the
Enron’s board along with others like homogeneity amongst board members, lack of impartial leadership,
loss of independence and presence of various gatekeepers, such as auditors, lawyers, etc.® Further,
A. Howard found that groupthink was prevalent in Citigroup’s board before the financial crisis of 2008,%*
and A. Hermann and A. Rammal researched the detrimental role of groupthink in the collapse of Swissair,
a Swiss airline company.®? The negative role of groupthink for board performance has subsequently been
emphasised both at the doctrine level and in corporate governance codes.®® Despite this, the problem of
groupthink remains relevant for boards. For instance, according to the 2020 Annual Corporate Directors
Survey by PwC, 36 % of directors said that “it is hard to voice a dissenting view on at least one topic in
the boardroom”.8

Regarding ESG, the board’s groupthink can lead to the adoption of suboptimal strategic decisions due
to failure to identify ESG risks, lack of independent and critical thinking, the dominance of a leader’s (chair
or CEO) individual entrenched positions over the board, and so on. Boards suffering from groupthink are
prone to dismiss ESG factors as they are usually incapable of reacting to warning signs or new
information in their decision-making process due to self-censorship and reluctance to see uncomfortable
truths. Moreover, groupthink in boards can increase other cognitive biases towards ESG, particularly
overoptimism and confirmation bias, reinforcing the director's tendency to be unreasonably self-assured
in his decisions.®

3. Relevant debiasing interventions
3.1. Debiasing interventions

As previously mentioned, over the last 40 years, considerable scientific efforts have been made in the
behavioural research literature to elaborate tools and methods to improve the quality of decision-making
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in groups.® These tools are primarily referred to in the literature as debiasing interventions® or quality
control tools.® Generally, debiasing refers to a “procedure for reducing or eliminating biases from the
cognitive strategies of the decision-maker”.? At least three types of debiasing interventions have been
elaborated in behavioural research to mitigate the influence of cognitive distortions on decision-making:
changing incentives, optimising choice architecture, and debiasing training.*

3.1.1. Changing incentives

Changing incentives refer to debiasing individuals by creating certain stimuli to behave in ways aligned
with private or public interests, mainly by providing financial rewards and punishments, bonuses, grants,
subsidies, etc. An example could be tax deductions for companies using energy-saving technologies or
providing bonuses for the company’s CEO to achieve specific performance targets. Debiasing by creating
incentives mainly refers to the classical rational agent model, discussed in paragraph 1 of this paper.
However, in recent decades, behavioural insights brought a new perspective to motivation management.
They highlight how people subjectively interpret various stimuli, and conclude that monetary incentives
may not be sufficient to achieve desired behaviour without careful consideration of how they are
designated, described, and understood.®* On top of that, debiasing incentives could be too costly or even
backfire when they are not aligned with human’s intrinsic motivation,®? so for proper debiasing, careful
calibration and implementation of incentives is heeded.

3.1.2. Optimising choice architecture

Optimising choice architecture refers to debiasing decisions by improving the way how information is
reported and how choices are promoted. This specific type of regulation, also referred to as “soft
paternalism”, was promoted as a “nudge” by a best-selling book by R. Thaler and C. Sunstein “Nudge:
Improving Decisions about Health, Wealth, and Happiness”. It is defined as “any aspect of the choice
architecture that alters people’s behaviour in a predictable way without forbidding any options or
significantly changing their economic incentives”.®® Debiasing nudge is supposed to be a cheap, easily
scalable, non-obtrusive way to improve the quality of an individual's decision-making while maintaining
the libertarian ideal of freedom of choice and placing no significant burden on those who are already
acting in a desired way.** Within the organisation, the application of nudges gave rise to such a
phenomenon as “nudge management”. It is as a “management approach that applies insights from
behavioural science to design organisational contexts so as to optimise fast thinking and unconscious
behaviour of employees in line with the objectives of the organization”.?® Debiasing nudges take many
forms, but the major ones are information framing, commitment devices, and default selection.*®

3.1.3. Debiasing training

Debiasing training primarily encourages the consideration of any plausible alternative outcomes for an
event or simulation multiple alternatives, which are likely to be overlooked in intuitive judgment® or

8 See Fox C., Sitkin S. Bridging the Divide between Behavioral Science and Policy /| Behavioral Science & Policy. 2015. No 1.
P. 1-12.

8 Morewedge C. et al. Debiasing Decisions. Improved Decision Making with a Single Training Intervention /I Policy Insights from
the Behavioral and Brain Sciences. 2015. Vol. 2. Ne 1. P. 129-140.

8  Cristofaro M. Reducing Biases of Decision-Making Processes in Complex Organizations // Management Research Review.
2016. Vol. 40. Ne 3. P. 270.

8 Bazerman M., Moore D. Judgment in Managerial Decision Making. Hoboken, NJ, USA : John Wiley & Sons, 2009. P. 189.

% Morewedge C. et al. Op. cit. P. 129-140.

% Fox C., Sitkin S. Op. cit. P. 4.

9  Gneezy U., Meier S., Rey-Biel P. When and Why Incentives (Don't) Work to Modify Behaviour // The Journal of Economic
Perspectives. 2011. Vol. 25. Ne 4. P. 191-209.

% Thaler R., Sunstein C. Nudge: Improving Decisions about Health, Wealth, and Happiness. Yale, CT, USA : Yale University
Press, 2008. P. 7.

% Bhargava S., Loewenstein G. Behavioral Economics and Public Policy 102: Beyond Nudging // American Economic Review.
2015. P. 396.

% Ebert P., Freibichler W. Nudge Management: Applying Behavioral Science to Increase Knowledge Worker Productivity I/
Journal of Organization Design. 2017. Vol. 6. Ne 4. P. 3.

%  Morewedge C. et al. Op. cit. P. 129.

9 Hirt E., Markman K. Multiple Explanation: A Consider-an-Alternative Strategy for Debiasing Judgments // Journal of Personality
and Social Psychology. 1995. Vol. 69. P. 1069.
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application of cost-benefit rules of microeconomic theory to decisions.*®

All these general debiasing interventions and quality control tools could be applied for debiasing board
members towards ESG and will be considered in the following paragraphs taking into account the board’s
specific. As many biases are multiply-determined and interdependent, there is unlikely to be “one-to-one”
mapping of particular biases and debiasing interventions, so all particular board debiasing interventions
will be contingently divided into two groups:

— low-cost interventions, i.e. the board’s practices, which can be used within the framework of the
current composition of the board and which do not require significant economic, transaction and time
costs to implement;

— high-cost interventions, i.e. instruments which require from the company more time,
organisational and financial efforts.

3.2. Low-cost interventions
3.2.1. ESG-debiasing training tools

The basic idea of debiasing training lies in the assumption that since people are not capable of making
optimal decisions in complex situations intuitively, there is an option to rely on specially designed
procedures, following which may help bring them closer to better decisions.®® Existing behavioural
research contains various techniques, strategies, and quality control tools used in debiasing training
aimed at considering the information that might be omitted in intuitive judgment. Taking into account that
these debiasing training tools are mostly context- and bias-specific, only those of them are considered
here that can be applied to the board’'s ESG-related decision-making.

Appointment of one board member as a critical evaluator, also referred to as “professional sceptic” or
“devil's advocate”, while discussing ESG-related issues. |. Janis described this debiasing tool in his
broadly-referred article devoted to groupthink where he suggested that in homogeneous groups, where
the likelihood of premature consensus is high, one or more members of the group should be appointed as
“devil's advocates” who will be given the role of arguing from the opposing (possibly uncomfortable) side.
This person should “be given an unambiguous assignment to present his arguments as cleverly and
convincingly as he can, like a good lawyer, challenging the testimony of those advocating the majority
position”.1® Either board members or external ESG consultants may play the role of devil’s advocates.

Although research demonstrates that groups often achieve a better quality of decisions through the
use of the devil's advocacy than it could be reached in a free discussion,*® this quality control tool
properly works only if specific rules are followed. First, the devil's advocate should play the role of process
consultant or objective critic of a favoured strategy rather than a “carping critic” identified with a particular
alternative strategy.’®® In other words, the task of the devil's advocate is to challenge the group
consensus, raise objections and counterarguments, and focus on the negative aspects and
consequences of the problem in order to encourage the group to reconsider or revise the established
view on the issue. Second, the devil's advocate role should alternate among board members because if
the same person plays this role all the time, he or she is likely to be perceived as a regular devil's
advocate, and his or her criticisms may be perceived less seriously.}®® Further, since this role is not
permanently assigned to a specific director but passes on the baton, individual directors will not feel
constrained in expressing criticism. Finally, the devil's advocacy technique should not be routinely applied
to all decisions and have to be used only for significant and strategic decisions that are complex and
require multilateral consideration. Nevertheless, it is worth mentioning that this technique should be
applied competently as recent studies have demonstrated that using the devil's advocacy sometimes

% Larrick R., Morgan J., Nisbett R. Teaching the Use of Cost-Benefit Reasoning in Everyday Life /| Psychological Science. 1990.
Ne. 1. P. 362.

% Bazerman M., Moore D. Op. cit. P. 181.

10 Janis I. Op. cit. P. 76.

101 See Tjosvold D. Effects of Approach to Controversy on Superiors' Incorporation of Subordinates' Information in Decision-Making
/I Journal of Applied Psychology. 1982. Vol. 67. Ne 2. P. 189-193.

12 gchwenk C. Devil's Advocacy in Managerial Decision Making // Journal of Management Studies. 1984. Vol. 21. Ne 2.
P. 165-166.
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increases the level of intra-group conflict. Therefore the practical implementation of this tool can be
challenging.®

Consideration and discussion of all alternative positions and ways to address the ESG-related issue.
This debiasing training tool also referred to as the “consider the opposite” technique, can be used as
independent and supplementary to the “devil's advocate” tool. According to this quality control tool, board
members should generate arguments that support any plausible alternative course of events, contrary to
the one accepted as the main course, which leads to a more balanced and unbiased evaluation of
arguments in making a decision.’® In other words, this practice is aimed at analysing non-obvious or
hidden consequences of the planned decision and considering each issue from the position of possible
adverse effects. As experiments showed, such techniques, when specifically instructed, have been found
to aid consideration of alternatives and to lessen biases.'% In particular, this tool has been shown to help
counter overoptimism and confirmation bias'’” as well as groupthink.’® However, as in the case with
“devil's advocate”, there is no guarantee that this tool will lead to objective reassessment or real
exploration of alternatives since enough research documents how challenging it is for humans actually to

guestion and revise their positions, especially when those positions are backed by group consensus.!*®

Creating within-board parallel independent groups, working on the same ESG-related problem. This
debiasing tool is named among others by |. Janis. He stated that for preventing groupthink, the
“organization should routinely follow the administrative practice of setting up several independent
policy-planning and evaluation groups to work on the same policy question, each carrying out its
deliberations under a different leader”.*'° According to this tool, also referred to as “dialectical inquiry”,***
board members are organised into subgroups which develop alternatives to the chosen solution or
strategy, mainly by identifying and critiquing the main arguments on which it is based. After a debate
between the advocates of the alternative plans, the points of contention are discussed and agreed upon
to arrive at a consensus. “Dialectical inquiry” is meant to be a more formal and complex process than the
“devil's advocacy” or “consider the opposite” techniques because, among other things, it requires
developing clear counter-plans based on different assumptions than the favoured plan. However, its
purpose is pretty much the same: to encourage constructive controversy in the board while making
complex strategic decisions.™?

3.2.2. Optimising director’s choice architecture by information presentation and nudging

Expression of the opinion of the Chairman / CEO in the last turn while discussing issues of the board’s
agenda. As mentioned above, managing how information is reported and how choices are presented is a
powerful debiasing tool. In this regard, the order in which the board’s members express their opinions
when discussing the agenda is crucial. According to I. Janis, “when assigning a policy-planning mission to
a group, the leader in an organisation's hierarchy should be impartial instead of stating preferences and
expectations at the outset”.*** This will allow board members to foster an environment of open discussion
and consider a broader range of alternatives, thus diminishing groupthink and other biases when group
members openly or subconsciously seek to conform to the leader's opinion. In this regard, a powerful
normative tool is to adjust the default assumption of the expression of the opinion of the Chairman/CEO
in the last turn in internal corporate documents.

The practice of making it compulsory for board members to provide written opinions on agenda items
in advance. This debiasing tool can be established in a company's internal documents regarding all or
separately specified essential issues, in particular ESG-related issues. First, this practice allows board
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18 Janis I. Op. cit. P. 78.
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members to analyse data more thoroughly and in detail and to formulate additional questions for
management, if necessary. Second, this tool mitigates groupthink and the dominance of individual board
members' opinions when discussing specific issues during the in-person meeting.

The practice of expressing and filing a “dissenting opinion” of a board member with the minutes.
A company's internal documents can allow for the expression of “dissenting opinions” as an
institutionalised way for directors to express their disagreement with the majority opinion. It can nudge
directors to express an alternative viewpoint and present arguments that may be useful for future
decisions and give rise to new discussions.

The possibility to demand a break in the meeting and/or involvement of external expertise.
A company's internal documents can provide for a break in a meeting at the request of a certain number
of directors to avoid “premature consensus”. This can give board members an opportunity to thoroughly
analyse the materials and, if necessary, formulate additional questions for management in order to make
a more balanced decision. An additional tool may be to obtain advice from external experts. The grounds
and procedure for involving them may also be reflected in a company's internal documents.

Information presentation management. Generally, information management is key to proper group
decision-making. This function is often performed by the leader, whose job is to provide as much
decision-relevant information as possible, facilitate a constructive dialogue, encourage each group
member to reach their potential, and support the group in any way possible during the discussion.*4
Having as much information as possible to enable a board member to analyse each issue
comprehensively. This allows them to get explanations promptly both from management and/or external
consultants, obtaining diverse perspectives on ESG-related issues, is a crucial debiasing tool. In this
regard, several actions can be helpful.

First, preparation of high-quality data for board meetings. This quality control tool implies the obligatory
presence of a large amount of explanatory material, a qualitative summary of the problem and the main
arguments for and against, the visualisation of the information provided (the use of graphs and tables),
the ability to obtain additional materials upon personal request, and so on. A key step in making this
happen is company’s compliance with ESG-related disclosure standards such as SFDR or CSRD by
providing transparency in relation to ESG risks, the consideration of the company's adverse sustainability
impacts and the provision of sustainability-related information for the board’s consideration. Another
effective tool for presenting information commonly used in business practices is benchmarking, i.e.
comparing and contrasting data (ways to solve the most critical problems, the results obtained) with best
practices from other companies. For instance, management can periodically monitor the level of
ESG-related disclosures by competitors and market peers according to disclosure standards
organisations, such as Sustainability Accounting Standards Board (hereinafter — SASB),'* Global
Reporting Initiative (hereinafter — GRI),*®* or the International Integrated Reporting Council
(hereinafter — 1IRC),™" and periodically present this data for the board's consideration. At the EU level
ESG benchmarking process is regulated by EU Low Carbon Benchmark Regulation™® which introduces
two benchmark classifications, namely EU Climate Transition Benchmarks (hereinafter — EU CTB) and
EU Paris-Aligned Benchmarks (hereinafter — EU PAB), and requires administrators of ESG benchmarks
to publish certain information.

And, second, organisation of a system for identifying ESG risks and bringing them to the attention of
the board. As noted above, board members' cognitive biases towards ESG are often caused by a lack or
absence of information about existing ESG risks to which a company is or may be exposed. Thereby, a
company should organise a secure, confidential, and accessible method (such as a hotline) for informing
the board of all ESG-related risks as part of its risk management and internal controls systems. Moreover,

14 Brodbeck F. et al. Group Decision Making under Conditions of Distributed Knowledge: The Information Asymmetries Model I/
The Academy of Management Review. 2007. Vol. 32. Ne 2. P. 459-479.

15 SASB is a non-profit organisation which enables businesses to provide industry-based disclosures about sustainability-related
risks and opportunities that could reasonably be expected to affect the entity’s cash flows, access to finance or cost of capital
over the short, medium or long term. For more information, see: URL: https://sasb.org/standards/ (accessed: 30.01.2024).

16 GRI is an international independent standards organisation that helps businesses, governments, and other organisations
understand and communicate their impacts on issues such as climate change, human rights, and corruption. For more
information, see: URL: https://www.globalreporting.org/about-gri/ (accessed: 30.01.2024).

U7 IRC is the primary institutional forum for expression of broad market view on matters relating to integrated reporting and
integrating thinking. For more information, see: URL: https://www.integratedreporting.org/the-iirc-2/council/ (accessed:
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companies should implement programs to encourage employees to report board ESG-related misconduct
and threats (so-called “whistle-blowing”). Creating a “speak-up culture” that supports whistle-blowing is
key to improving ESG credentials and ensuring compliance. The main challenge here is that a potential
“whistle-blower” may be unwilling to provide information due to a sense of loyalty to management and
colleagues. In this case, a company needs to implement procedures in its internal documents through
which employees with knowledge of ESG-related risks or wrongdoing report such information. That
should be done in a manner that permits objective evaluation of the information without fear of retribution
and with the ability for the employee to be protected from any form of pressure, including termination of
employment, persecution, or any forms of discrimination.®® Many countries also have laws and
regulations aimed at the protection of whistle-blowers. In the United States, for example, there are such
laws as the Sarbanes-Oxley Act'®® and the United States Federal Sentencing Guidelines for
Organizations (hereinafter — FSGO)'* that protect whistle-blowers in the private sector. At the EU level it
is Directive (EU) 2019/1937, commonly referred to as the EU Whistleblowing Directive'*> — an official
instruction to member nations that prohibits retaliation against whistle-blowers and must be enforced
through national laws. This practice is also supported by international documents in the field of corporate
governance. For example, according to G20/OECD Principles of Corporate Governance, “the board
should be encouraged by laws and or principles to protect these individuals and representative bodies
and to give them confidential direct access to someone independent on the board, often a member of an
audit or an ethics committee”.*?3

In general, the board chairman should ensure that the board members have the information essential
to decision-making on ESG-related issues. In particular, the chairman's duty to take all the required steps
to provide board members in good time with the information can also be specified in the company's
internal documents.

3.3. High-cost interventions

As previously mentioned, high-cost debiasing interventions require more time, organisational and
financial investments as they target group characteristics and the organisational context of group
decision-making through group composition.*®* In particular, they affect such aspects as the remuneration
system for board members, the personal composition of the board, and the structural division of the board
into committees.

3.3.1. ESG-related incentives and remuneration

As mentioned above, debiasing by creating specific incentives to behave according to the company’s
long-term interests is critical for motivating board members to focus on the company’s long-term
sustainable development and diminish ESG-related biases. Generally, most international corporate
governance documents'® and the national corporate governance codes of many countries!?® recommend
that the remuneration system for board members shall ensure that the financial interests of the directors
are in line with the long-term sustainable development of the company. However, there has been
considerable debate about what particular performance measures should be used to effectively promote
the director’s long-term thinking, leading to value creation.'?’

From the debiasing perspective, particularly for reducing such biases as status quo bias,
overoptimism, and hyperbolic discounting, integrating ESG factors in the board’s remuneration can
potentially create long-term focus if they are not appropriately addressed, calibrated and designed. It
primarily means that those ESG metrics should be long-term and strategy-focused (roughly speaking,
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127 See: Magnan M., Tebourbi 1. A Critical Analysis of Six Practices Underlying Executive Compensation Practices /I
Compensation & Benefits Review. 2009. Vol. 41. Ne 3. P. 42-54.

67


https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32019L1937
https://www.ussc.gov/sites/default/files/pdf/research-and-publications/research-publications/2022/20220829_Organizational-Guidelines.pdf
https://www.ussc.gov/sites/default/files/pdf/research-and-publications/research-publications/2022/20220829_Organizational-Guidelines.pdf
https://www.sox-online.com/the-sarbanes-oxley-act-full-text/

based on the results of a period of more than three years) to avoid the consequences of the director’s
short-sighted decision-making. However, it is also evident that the remuneration system should not force
directors to choose between short-term and long-term development but rather try to find a proper balance
between the two approaches,’?® so corporate short-termism arises only when the short success term
takes such significant priority that organisations undermine their long-term wellbeing. The other difficulty
is that ESG metrics should be quantifiable and measurable so that individual directors can see the
connection between their decisions and the company’s long-term ESG performance. In fact, objective
measurement of the board’s role in the company’s ESG progress or success may be challenging and
requiring subjective judgment. For example, diversity goals cannot be reduced to quantitative metrics
alone. Though the ultimate goal may be greater diversity on the board of directors or among senior
management, how the company gets it is also essential.

3.3.2. Diversification of the board

Diversity is commonly considered a critical factor for a board's effective performance regarded in
international corporate governance documents'?® and the national corporate governance codes.™*° For
debiasing towards ESG, it is also crucial that the board’s composition be diverse in terms of area of
expertise, the experience of its members, age, gender, etc. For instance, FRC's Guidance on Board
Effectiveness (2017)**' names insufficient diversity of perspective on the board, contributing to
“groupthink” among main risk factors for poor board decision-making.

An increasing number of empirical research suggests that board diversity can significantly influence
firms' environmental performance.'® For instance, according to bibliometric and bibliographic research by
M. Amorelli and |. Garcia-Sanchez, more than 75% of the studies positively affect the relationship
between female directors and CSR or CSR disclosure.'® Other studies showed that educational diversity
in problem-solving groups improves performance since teams with occupational diversity solve problems
faster and more effectively.®* On top of that, a great deal of research confirms that board diversity is an
effective remedy for overcoming particular cognitive biases.™® Summarising all research findings and
recommendations of corporate governance codes, the board’s diversity in a broad sense, i.e. diversity of
experience, gender, race, age, nationality, skills, expertise, and views, makes the board able to make less
biased judgments, avoid stereotyped and group thinking as it brings a variety of ideas and perspectives
into the discussion process and provides a diversified consideration of key issues.

3.3.3. Organisation of a special ESG/sustainability committee within the board

In recent years, the practice of creating special ESG or sustainability committees (hereinafter — ESG
committees) within the boards of directors of big corporations, especially in those that operate in
environmentally sensitive areas, has become widespread, representing a shift towards stakeholder
accountability and the creation of ESG commitment at the highest level of firm governance.®® This
happens primarily because boards need additional expertise and skills to oversee ESG risks and
opportunities, assist management in setting strategy and integrate sustainability into the daily business
activities of the company. The correlation between sustainability committees and a company's ESG
performance remains unproven through empirical evidence. For example, according to M. Rodrigue et al.,
there is no direct link between these committees and environmental performance or environmental
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metrics in executive compensation.’®” Yet, several studies find that high sustainability companies adopt
such a committee.'® The broader corporate governance literature also finds that specialised committees
within the board influence corporate outcomes.**

Ideally, such a committee should consist of outside (independent) directors because the outside
director can offer a fresh look at the company’s problems and ask questions that may not have occurred
to those with long experience in the area. Moreover, previous studies have shown that outside directors
strongly influence CSR.*° If outside directors are also members of firms' boards with effective ESG
practices and performance, they may learn how successful implementation of ESG practices has been
achieved. A special ESG committee consisting of outside directors is an effective debiasing tool since
preliminary consideration of ESG issues by the professional committee with preparing recommendations
to the board contributes to their in-depth study, which facilitates the adoption of the educated, unbiased
and well-informed decision. In addition, directors experienced in the ESG area may provide advice and
counsel to other board members, increasing the overall ability of the board to monitor ESG-related issues.

If it is not possible to organise a separate ESG committee for some reason, an excellent debiasing
practice can be inviting the outside ESG experts into board meetings to discuss key ESG-related issues
with them. As was mentioned above, due to the presence of two cognitive systems, participation of a third
party can be important for decision quality control, as it allows external expert's System Two to identify
and mitigate distortions occurring in director's System One.'*! To conclude, high-cost ESG debiasing
interventions can be very effective, however they are not more effective than low-cost interventions by
default as they entail significant transaction costs. So, when choosing an appropriate debiasing tool a
thorough cost-benefit analysis should be done, taking into account, among other things, the nature and
scale of the company's activities, financial conditions, strategic goals, risk profile and other factors.

Conclusion

This article discusses the main, but by no means all, ways to overcome a board's cognitive biases
towards ESG.*? There is, however, a consensus that as board members are human beings, it is
impossible to entirely debias their decision-making. People tend to manifest a “bias blind spot”, that is, a
tendency to consider themselves less biased than others, and research has shown that this tendency is
independent of the level of intelligence and personal psychological profile of the individual.*** However,
following the tools, procedures, and techniques described in this article reduces the risk of systematic
failures in directors' rational thinking, which can be a key factor in a board making key decisions.

This study also points to other questions for additional research. A primary limitation of this article is
the lack of first-hand data obtained from board members. The main complexity is that board discussions
and decision-making often take place “behind closed doors”. Hence, it is practically impossible to directly
measure the extent to which directors are biased against ESG. Beyond that, although various cognitive
biases are widely researched in the psychological and behavioural literature, it is difficult for researchers
to measure the exact effects of cognitive biases on the quality of a board’s decisions for lack of proper
tools. Future research could include further externally validated experiments examining the impact of the
debiasing tools highlighted in this article on the decision-making process in managerial and policy-making
groups. Additionally, as this research was necessarily limited in scope to examining only five boards’
biases towards ESG, other cognitive biases have not been taken. These unstudied biases could include
hindsight bias, anchoring bias, planning fallacy, survivorship bias, loss aversion, and many others. Finally,
there is still space for empirical research on the impact various debiasing interventions have on a
company’s ESG performance.
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BHEAPEHVE YCTOMYMBOIO PA3BUTNA HA YPOBHE KOPMOPALM:
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AHHOTauUuA

B HacTosieli cTaTbe aHanM3upyeTcs, Kak MeXAyHapoAHO MPU3HAHHbIE MPUHLMMbI YCTOWYMBOTO pasBUTUS MOMYT ObiTb
VIMMNJIEMEHTUPOBAaHbI Ha KOPMOPaTUBHOM YPOBHE U C KakuMK NPOGieMammn COBET AVPEKTOPOB KOMMaHWM MOXET CTOSIKHYTLCS MpU
BHeApeHun ESG. B yacTHOCTW, B CTaTbe paccMaTpuBaeTCsi NPo6ieMa KOrHUTVBHBIX UCKaKEHWIA YEeHOB COBETOB AMPEKTOPOB MO
OTHOLLEHWIO K KOHUEnuun ESG. ABTOp (hoKycupyeTcsl Ha MSTU Haubonee W3BECTHbIX, YacTO BCTPEYatOLLMXCS M KOHLENTyaslbHO
onucaHHbIX B MOBEAEHYECKOl NUTepaType KOTHUTUBHBIX UCKaXKEHUsIX B OTHOLLUEHUM ESG: cBepxonTuMu3mMe, athdhekTe cTaTyca-KBo,
NPeAB3sTOCTY MOATBEPXAEHUS, TUNEP6OINYECKOM AUCKOHTUPOBAHUM U TPYNNoBOM MbilieHun. [anee B cTaTbe pAatoTcst
peKoMeHAaLMM MO NPeofONeHN0 UM CMSTYEHMIO 3TUX WUCKAXEHWH NyTeM BHEAPEHWs B KOPMOPATMBHYIO NPaKTUKy npoleayp
NPUHATASE PELUEHUii U CPeACcTB KOHTPONS WX KauecTBa. ATU MHCTPYMEHTbI YC/IOBHO MOAPA3AENsoTCs Ha TpY TpynMbl: U3MEHeHue
CTUMY/IOB, ONTUMU3ALMS aPXUTEKTYPbI BbIGOPA U TEXHUKN BbISIBIEHUS KOTHUTUBHBLIX UCKQXXEHUI B NPOLECCe NPUHATUAS PeLUeHwil.
ABTOp nonaraeT, YTo aHa/IM3 BHeapeHust ESG B KOPNopaTvBHY0 NPaKTUKY C NO3uLuii NoBeAeHUYECKO 3KOHOMUKMA 1 Npasa No3sosiuT
No-HOBOMY B3I/IsIHYTb Ha 3Ty Mpo6nemy. B cTaTbe aHa/IM3MPYIOTCA Kak CyLecTBylowas auteparypa no npasy, NOBEAEHUYECKo
3KOHOMMKE U MCUXOMOMK, Tak U JaHHbIE, NOJYYEHHbIE B XOA4E HEMNOCPeACTBEHHbIX HAG/IOAEHUNA, IMNUPUYECKNX UCCIef0BaHui
COBETOB [MPEKTOPOB, aHKETUPOBaHWSI, hoKyC-rpymn.

KnroueBble cnosa
ycToiunsoe passutue, ESG, umniemeHTauus, kopnoparusHoe ynpas/ieHne, COBET ANPEKTOPOB, KOTHUTUBHOE UCKaXKeHVe

Ona untupoBanus: TekyTbeB [l. V1. BHegpeHve ycTOWYMBOrO pasBuTUA Ha YPOBHE KOPNOpauuW: KOTHUTUBHbBIE UCKAXKEHWS YN1EHOB
COBETOB AMPEKTOPOB B OTHOLWeEHUN ESG n cpeacTtsa nx npeogonenus // XXypran BLUS no mexayHapogHomy npasy (HSE University
Journal of International Law). 2023. T. 1. Ne 4. C. 54—74.
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MEXANCUNMNTNHAPHBIE NCCNEAOBAHWA | INTERDISCIPLINARY RESEARCHES

NMPOLEECCYAJIbHOE MNMNOJTOXXEHUE OBBUHAEMOIO B MEXXAYHAPOAHOM
YroJIoBHOM MPABOCYANN!

EBCEEB A.Tl.
EBceeB AnekcaHap [MeTtpoBuy — KaHAMAaT HOPUANYECKUX HayK,
OoueHT [lenapTameHTa YrosioBHOrO npasa, npouecca W KpuMUHa-
nucTuKM  hpakynsTeTa npasa HaumoHanbHOTO KCCefoBaTesbCkoro
yHuBepcuTeta «Bbiclwas wWkona 3KOHOMUKW», Mocksa, Poccus
(apevseyev@gmail.com). ORCID: 0000-0003-0697-0086.
AHHOTaUUA

B cTaTbe packpbiBaloTCA OCHOBHblE 3/1EMEHTbI MPOLECCyasIbHOr0 cTaryca OO6BUMHSEMOrO B OpraHax MexAyHapoAHOro Yro/loBHOMO
npasocyausi. MogyepkmBaeTcsi HEOGXOAMMOCTb U3YYEHUS YKa3aHHOTo cTaTyca BKyne ¢ KpUMWUHOMOTUYECKUM MOHATUEM «/IMYHOCTb
NpecTynHuKa»: NPoBeAEeHNe Takoro MccrefoBaHUs 3aMeTHO 060raTuT LOKTPUHY MEXAYHapOAHOTO Yro/IOBHOTO Npasa W NOMOXET
npeosoneTb pas3pbiB, HAMETUBLUMIACS MEXAY MeXAyHapoAHbIM NPaBoM 1 HayKamu YrofoBHO-NPaBOBOro Lykna. [enaercsi BbiBog 06
0cobOM xapakTepe npaBa Ha cnpaBef/iMBoe cyaebHoe pasdupaTenbCTBO, KOTOPOE B MEXAYHapOAHOM Yro/IOBHOM MpaBoCyauu
06nafaeT CyLECTBEHHbIMW OCOGEHHOCTSIMA B CPaBHEHUWM C KOHBEHLMOHHbIM NpaBoM. Oco60e BHWMaHWe yaeneHo npasy
06BMHAEMOrO 3alimuiaTh ce6s MuHO. OTMEYaeTCs, YTO eCN BO BHYTPUTOCYZApCTBEHHOM YrO/IOBHOM MPOLECCE OHO cuMTaeTcs
4eM-To camo co60il pasyMerLLMMCS, TO C YYETOM Creuudukn pasbrpaTtenscTB B MEXAYHApOAHbIX cyfax U TpubyHanax — nx
rPOMO3AKOCTb, 3HA4YUTE/IbHbIM YUC/IOM AonpallunBaeMblX CBMp,eTeﬂeﬁ n T A. — AaHHOEe npaBO MOXET BblPpOAUTLCA B CBOH
MPOTMBOMNOMIOXHOCTb, MPEBPaTUBLUMCL W3 MPOLecCyasbHOl rapaHTUM B CPEACTBO 3/10ynoTPe6/IeHns Co CTOPOHbI 06BUHAEMOTO.
B uenom B cTatbe peslomupyeTcsi HeO6XOAMMOCTb yyeTa MHAMBUAYasIbHbIX OCOBEeHHOCTEel 0GBMHAEMOrO, YTO NO3BONUT Gonee
KOPPEKTHO peLunTb BOMPOC O NPUB/IEYEHUN €0 K YTO/TOBHON OTBETCTBEHHOCTY NO MEXAYyHapOAHOMY Nnpasy.

KnroueBble cnosa

06BMHSIEMbIIi, MEXAyHapoAHOe YronoBHoe npaBocyaue, crnpaBeannBoe cyae6Hoe pasdrpatenseTBo, NPaBo 3alumiaTb cebs NMyHo,
npeaensl cyaebHOro no3HaHus

Ona uutuposaHua: EsceeB A. 1. lNpoueccyasibHOe MOMNOXeHWe O06BMHAEMOrO B MeXAyHapoAHOM YrosioBHOM npasocygun //
XKypHan BLU3 no mexgyHapogHomy npasy (HSE University Journal of International Law). 2023. T. 1. Ne 4. C. 75-91.

https://doi.org/10.17323/jil.2023.19804

BeBepgeHue

Llenb HacTosieli ctaTbM COCTOMT B YSCHEHWM 6a30BbiX 3/1IEMEHTOB MPOLECCYasIbHOrO MOSIOXKEHMNS
06BUHAEMOrO B MeX[yHapOAHbIX YTro/IoBHbIX cyfdax WU TpubyHanax, Conoctas/ieHUn 3TUX 3/1EMEHTOB C
npasamu, rapaHTMpPOBaHHbLIMW B KOHBEHLIMOHHOM MNpaBe, a Takxe B M3yyeHuu npasa 3awmuiarb cebs
JMYHO U €ero MNOHWMaHus opraHamMmu MexayHapOofHOro YrosioBHOroO npasocyaus. lccneposaHue
NPOBEAEHO C UCMOMb30BaHNEM OOLLEHayUYHbIX METOAOB MO3HaHWsA, B YaCTHOCTW aHanmM3a U CUHTesa, a
TaKXe CpaBHUTE/TLHO-MPAaBOBOIO, MCTOPUKO-NPABOBOIO U POPMaUTLHO-A0rMaTNYeCKOro METOA0B.

Bonpoc o npepenax wccnegoBaHUSA JIMYHOCTM  MEXAYHApPOAHOro NpecTynHuka B CcyaebHOM
3acefaHun  NPUHALIEXUT K UYMCNY TeX, KOTOpble, HEeCMOTPA Ha WX MPaKTUYeCKyld BaXKHOCTb W
TeopeTUYecKoe 3HauyeHne, MeHee BCcero paspaboTaHbl B MeXAyHapoAHOM Mnpase. YAenasa 3HaunTenbHoe
BHMMaHWe ob6BMHSAEMOMY, obecrneunBas ero npasa Ha pasNyHbIX 3Tanax paccnefosaHvs U cyaebHoro
pasbupatensCTBa®, MexayHapoaHOe YrofoBHOE MNpaBo B TO XXEe BPeMsl He JaeT Kakux-iméo
onpefeneHHbIX yKasaHuii OTHOCUTETbHO A0/MKHbIX MPeAeioB N3yyeHns MYHOCTN 06BUHSAEMOrO 1 TeX ero
WHAMBUAYASIbHBIX CBOMCTB M OCOGEHHOCTEN, KOTOpble MOTryT MMETb 3HAaYeHWe A71A CyAa, peluaroLlero
BOMPOC O BMHOBHOCTW U OMNpeAensioLero Mepy HakasaHusa. M xotsa B PUMckom ctaryte MexzayHapogHoro
YronioBHOro cyga (ganee — MYC) cogepxatcs OTAeNbHble yKasaHusi No 3TMM BONpoOcam, OHW HOCAT
pa3po3HeHHbIli xapakTtep. Hanpumep, Pumckuii cTaTyT ykasblBAaeT Ha HEOOXOoAMMOCTb MPUHMMATb BO
BHYMaHWe NNYHOCTb OCYXAEHHOro npu onpefeneHun Mepbl HakasaHusa (ctatbsd 78(1)), B 4acTHOCTMU
WHAVBUOYa/bHble OB6CTOATENbCTBA /MUa, NPU3HAHHOINO BMHOBHLIM, MPU Ha3HaYeHUU eMy Hakas3aHus B

! HacTosiwas cTtaTbs SIBASIETCS NMPOAO/DKEHMEM MaTepuasna, ony6/iMKOBaHHOTO Hamu paHee. Cm.. EBceeB A. M. JluyHocmsb
MeXOyHapOoOHO020 npecmyrnHuka (no mamepuanam HopHOePaCKo20 U UHbIX CyO0ebHbIX pasbupamesisecms) Il XypHan BLU3S no
MexayHapogHomy npasy. 2023. T. 1. Ne 1. C. 77-91.

2 Cwm., Hanp.: YepHuueHko C. B. Cmamyc nodcydumbix 8 MexdyHapoOHbIX CyOe6HbIX opeaHax // COBETCKOe rocyaapcTBo 1 Npaso.
1971. Ne 7. C. 63-68; Me3seB A. b. 3awuma npas 06BUHSEMbIX B COBPEMEHHOM MEXOYHapPOOHOM Y20/10BHOM rpoyecce:
akmya/ibHble B0MPOCLI meopuu u npakmuku. KasaHb : YH-T ynpasn. «TUUCBW», 2014. C. 396 un ap. /3 aHrn0sA3bluHbIX paboT
cm.: Elberling B. The Defendant in International Criminal Proceedings. L. : Hart Publ., 2012. P. 250.
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BMAE MOXM3HEHHOro NnuweHus ceobogbl (ctatbs 77(1)(b)), a Takke ycTaHaBNMBaeT MWHUMabHbIiA
Bo3pacT simua (18 ner), nognazatoLlero nof ropucamkumio MYC B ciydae COBEPLUEHNSA MEXAYHAPOLHbIX
npectynneHnii (ctarbs 26), nepeuncnseT OCHOBaHUA O/19 OCBOGOXAEHMSA Takoro fvua OT YrosI0BHOM
OTBETCTBEHHOCTU (cTaTbsl 31) N T. A.

OfHako 3T HOpPMbI paccesHbl No TekcTy ctaryta MYC n otyact — no TekcTy lNpasun npouenypbl 1
JokasbiBaHus (Hanpumep, Mpasuno 145), n NoToMy Bcerga CyLecTBYET PUCK CaMbiX LUMPOKMX KonebaHui
B [EATENIbHOCTW TOr0 WM MHOFO OpraHa MeXAyHapOoAHOrO YrosiIoBHOIMO npaBoCcyAusi, MPUBOAALLMX Kak K
YpE3MEPHOMY CY)XXEHUIO CyAEeOHOM NEPCNEKTMBLI, Tak U K 3arpOMOXAEHNI0 ee 06CTOATENbCTBAMU, K Aeny
He OTHOCALMMMKCA, a NOTOMY GecnosiesHbIMU. «B Lensix Hanbonee ycnewHon 4esaTenbHoCTU cyabh, —
nucan npoueccyanmct M. M. POA3WHCKUIA, — BHMMaHWe MOC/eAHEero AO0/MKHO OCTaHaB/UBATLCSA NLb
Ha CYLLECTBEHHbIX MOMEHTaX Kaxaoro fena, He OTB/eKasACb MOCTOPOHHUMWU O6CTOATENLCTBAMU U
HeCyLLLeCTBEHHbIMY AEeTaNsMK; HO B TO Xe BpeMs cyaebHoe nccnefoBaHve He J0/MKHO ObiTh 3ak/I4eHo
B CJ/IMLIKOM TECHble paMKu, CNeACTBMEM 4Yero Yy CcyObW JIerko MOXET MONYyUYUTbCA HEMONHOe W
OAHOCTOPOHHEE, a NOTOMY ¥ HeNpaBW/IbHOE NpeAcTaBeHne o fene»®. ITU €noBa, ckasaHHble 6oee cTa
NeT TOMy Ha3af B OTHOLLEHWM BHYTPUIoCyAapCTBEHHOIO YrosI0BHOIO NpoLecca, BNosiHe cnpaBes/imBbl U B
OTHOLLEHUN MEXAYHapOAHOro YroN0BHOIO npoLecca AHA CEerogHsLLIHErO.

B camom gene, MeeT N 3Ha4YeHne A1 NPaBUILHOTO paspeLleHns gena ToT qhakT, YTO 06BMHAEMBIi
P. Kapagxuy, 6biBLUMiA Nnpe3ngeHT Pecny6nukn CepbcKoi, Mucast CTUXK, B KOTOPbIX NPeAcKasbiBasl peku
KpOBM, KOTOpble NoTekyT no CapaeBy?* nn, Hanpumep, To, YTO BO BpeMsi nagaeHusi CpebpeHuLbl IETOM
1995 roga HavyanbHKK WTaba Bolicka Pecny6nvkn Cepbckoit P. Mnagumy BeIKpowa Bpemsl, YTo6bl MOCETUTH
cBaabby  CcOCnyxuBUa, MNPOAEMOHCTPMPOBaAB TeM caMblM, Kak YyTBepxgana [pokypatypa
MexayHapogHoro TpubyHana no 6biBweild HOrocnaBun (ganee — MTBHO), 6e3pasnuume K cyabbam
noaeli, KoTopbiXx B TOT MOMEHT y6MBa/M MO €ro e npukasy?® Bce 3TV BOMPOCHI HOCAT OTHIOAbL He
npasgHblil xapakTep, NOCKONbKY MOMYT HENOCPELCTBEHHO BVATL U HA NO3ULMIO CTOPOHLI 06BUHEHMS, 1
Ha UTOroBOE peLleHne No CyLecTBy gena.

Wccnegyeman npobnemMa UMEET ele OAMH acnekT, KOTOPOMY B AOKTPUHE Takke He yaensercs
OO/MKHOTO BHUMaHWA. Peub ngetr o ctpaternsix noBefeHus B 3ase cygebHoro 3acefaHus, nbrpaemblix
06BVHSAEMBIM 1 €ro 3awmToi. 3Ta npobnema craBuiacb B iTepatype NPUMEHUTENIBHO K MOBEAEHUIO
YYaCTHVKOB pasbuparenibCTBa, CTOAWMX Ha MPOTMBOMNOMOXHBLIX MpoLecCcyasibHbIX NO3UUMAX, B
MexayHapogHoMm Cyae®, Ho B OTHOLIEHUM MEXAYHAapPOAHOrO Yro/IOBHOMO MPaBOCYAVS OHA NMPaKTUYeCcKM
He 3aTparmBanacb, 3a WckIYeHnem pabor A.B. MesseBa, Habnwogasllero npouecc MNpoTuB
C. Munowesnya HenocpeacTBEHHO B 3aNe cyfa B [aare, a 3ateM paboTaBLUero B KOMaHie 3alnTHUKOB
YNOMSIHYTOrO Bbille P. Mnagnua’.

N xota o603HadyeHHas npobnematvka SBHO o06aeneHa BHUMAHWEM Y4eHbIX, TEM He MeHee
crneunanncTbl XOpOLIO 3HatoT, YTO NOBeAeHMe MnpeanosaraeMoro NpPecTynHuka B XO04e PacCMOTPEeHUs
BbIABVHYTbIX MPOTUB HEro OGBMHEHWII B MEXAyHapo4HOM Cyfe COo3faeT onpefenieHHyk atmocdepy,
KOTopasi MOXET He TO/IbKO OKa3aTb HEeMoOCPEeACTBEHHOE B/IMAHME HA TEMMbI Y KAYeCTBO MPOXOXAEHUS
Jena, HoO 1 BO MHOTOM OMNpeAennTb ero ncxog. bonee Toro, OTHOLWEHNWSA, CKagblBalOLLMECs B nMpouecce
B3aumMogelicTBusa cyaebHoro cocrtaBa C OOBMHSEMbIM, HakIa[blBAOT CBOM OTNEYaToK He TOMbKO Ha
YYaCTHUKOB CYAOroBOpeHus, HO Takke Ha nybnuky u CMW, ocselyalolme paHHbIi npouecc. Tak,
HeraTnBHOe BOCNpuATME O6LLECTBEHHOCTbLIO npouecca npotue C. Munolesnya B Kakoli-To Mepe 6b110
06YC/NOB/IEHO  APKO  BbIPA@KEHHBLIMW  HENPUA3HEHHBLIMW  OTHOLLEHUAMM  MeXay OOBUHSAEMbIM 1
npeacenarenscTeyOWNM B cyaebHoM 3acefaHn. CBUAETENLCTBOM 3TOMY MOXET CNYXXUTb CNeayoLunia
avasnor:

Cyabs Maii: FocnoguH Munoluesund, HacTano Bpems 415 Balumx NepeBogyrKoB caenaTb Nepepbis.
O6BMHSAeMbI: Okeit. A 6b1n 6bl paj, BbIMMTL YalleyKy kodie BO BPeEMS Nepepbisa.
Cyapsa Maii: OTnoxum 3acegaHne Ha 20 MUHYT.

3 TpogsvHckuit M. M. Cyde6Hoe uccriedosaHue AUYHOCMU 06BUHSIEMO20 no delicmsyrowjeMy npasy !/ YXypHan MuHucTepcTBa
toctmumn. 1916. Ne 8. C. 25.

4 Cm.: Wapsblii A. TpubyHasn. M. : Mpasa yenoseka, 2003. C. 112-115.

5 Stolk S. A Sophisticated Beast? On the Construction of an ‘Ideal’ Perpetrator in the Opening Statements of International
Criminal Trials // European Journal of International Law. 2018. Vol. 29. Ne 3. P. 687.

5 CMm.:. KanamkapsiH P. A. [losedeHue CmOpoH Ha cmaduu OMKpbIMUs MexAyHapodHo20 cydebHoz2o mnpouzsodcmsa |/
locypapctBo m npaso. 1997. Ne 3. C. 98-111; oH Xxe. [ToBedeHuUe CMOPOH Ha cmaoduu BedeHUs1 MexX0yHapoOHO20 Cy0eb6H020
npoussodocmsa I/ Tam xe. 1997. Ne 4. C. 70-82.

7 CMm.: MessieB A. lMpoyecc npomus C. Munowesuya 8 Maazckom mpubyHase. 3anucku u3 3asa cyda. KH. 1. O6BMHUTENbHASNA
YyacTb. KasaHb : TuTyn-KasaHb, 2005.
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O6BUHAeMbI: MNonyaca.
Cygabst Maii: 20 MuHyTS,

Brnpouyem, He cToMT Bnagatb B ApYryl0 KpainHOCTb W MpeBpallaTb NpoueccyasibHbllii KOHQNKT B
6bITOBO, Bellb onpefeneHHoe nosefeHve NoACYAMMOro MOXET UMETb BaXXHble NPaBoBble NOC/1eACTBUS.
Hanpumep, npu3HaHuMe MM CBOeii BMHbI Breknio B MTBKO 6e3ycnoBHOe npekpalieHne cygebHoro
pasbuparenscTBa M nepexoq K ornpefeneHnio Mepbl HakasaHus. AHasiormyHas npouefypa, npasga, ¢
HEKOTOpbIMW OroBopkamu, npegycmotpeHa B Pumckom crtatryte MYC (ctatbs 65). Hexenanue
06BMHSAEMOro MOWTWM Ha CAenKy CcO C/AeACTBMEM, HanpoTuB, MPUBOAUT K  pasBepPTbIBAHMIO
nosiHomacwTabHoro cygebHoro pasbuparenbCcTBa, KOTOpOe MOXET 3aTsHYTbCS Ha [AO/TUE TOAbl,
0COGEHHO ecnvM OH BefeT cebs Bbi3blBaloLWlE, 3/10ynoTpebnseT npoueccyasibHbIMKM NpasBamu U T. A.
Mo 3TOlA MpuYMHE aHa/In3 NOBEAEHUS MEXAYHAPOAHOro MPEecTynHKKa B 3as1e cyAa npeacTaBnsier coboii
aKkTyaslbHyl0 Npo6riemMy, HaxoAsLlylCs Ha CTblke MCUXO/0MUMU U MPOLECCyas/ilbHOrO npaBa, KoTopas
Hy>XAa€eTcs B yrny6neHHON HayyHoli pa3paboTke.

B 3aBeplueHMe OTMETUM, YTO B Hallei npeablaywiein pabote Oblia npeacTaBieHa kiaccudukauus
MeXAYyHapPOAHbIX NPECTYNHUKOB, MPOBELEHHas C KPUMWMHOMOTMYECKUX no3uuuii. B yacTHocTW, Oblnn
onpegeneHbl Takue BWAbl NPECTYMHUKOB, Kak MNOAUTUK-MaHWUNyNATOp, <«oKepTBa OOCTOATENLCTBY,
OlOpOKpAT, «YefioBeK AoMra», CaaucT, usBnekatesb npuoblnn®. JaHHaa paboTta uaet fasiblie: B Held
CTaBWTCS BOMPOC O TOM, KakK TOT UM MHOW NPECTYMHbIA TN BeLEeT cebsi HENOCPEACTBEHHO B 3as1e cyda.
MOXHO /M, Hanpumep, YTBEpXAaTb, UYTO MPECTYNMHWK, OTHOCALMIACA K KaTeropum «xepTea
06CTOATENLCTB», OyAeT MoKNagucT U TUX, TOrga Kak, CKaxeM, NoMIMTUK-MaHUNynsaTop BCAKUIA pas byaeT
oTcTamBaTb CBOM uaen c 60em?

Bce aTv BONpoChl NpeAcTaBAsTCS Ype3BblyalHO NHTEPECHBIMU Kak B YMCTO NMO3HaBaTE/IbHOM, Tak U
npoLeccyasibHOM MiaHe, a NOTOMY MX UCCNELOBaHMIO 1 NOCBSLLEHA HACTOALWAs CTaTbs.

1. MpaBo Ha cnpaBea/MBoe cyae6Hoe pasbuparteslbCTBO B KOHTEKCTE MPOLLEeCCYasibHOro
NONIOXeHMs1 06BUHAEMOrOo

MpaBo Ha cnpasefnvBoe cynebHoe pasbuparenbCTBO 3aKpernsieHo Kak Ha yHuBepcasibHOM (cTtaTbsa 14
MexayHapoaHoro nakra o rpaxgaHCcKux n noimTuyecknx npasax 1966 roga, fganee — lMakr), Tak U Ha
pervoHasibHOM ypoBHe (cTaTbs 6 KOHBeHUMW O 3aliuTe npas YesnoBeka M OCHOBHbIX cBO60Z 1950 roga
(panee — KoHBeHuust 1950 roga), ctatbsl 8 AMEPUKAHCKO KOHBEHLMKN O npaBax 4esnoBeka 1969 roga u
ap.). Mpuyem cTatba [lakta, npuHATOro nosgHee KodsBeHumn 1950 roga, NOBTOPSIET cofep)aHue
cTatbu 6, a Takke Hopm [potokona Ne 7 k 3toil KoHBeHumu. B CBOW ouepenb, coAepXaTesibHO U
TEKCTya/IbHO MOJSIOXKEHUS  YKa3aHHbIX MeXAyHapoAHbIX [0roBOPOB BOCMPOU3BOAATCA B ycTaBax
MeXAyHapOoAHbIX YrofoBHbIX TpubyHasioB ad hoc (B ctatbe 21 YctaBa MTBHIO, ctatbe 20 YcTtaBa
MexayHapogHoro TpubyHana no PyaHae, ctatbe 17 YctaBa CneuuasnbHOro cyga no Cbeppa-/leoHe) n
Pumckom ctatyte MYC (ctaTtbsl 67). B 3TOM HET HUYEro yaMBUTENbHOTO, NOCKO/bKY B /1I060M cyae6HOM
opraHe 1 Ha n60oI cTaguM CyLONMPOM3BOACTBA, Kak nogdepkmaeT T. . MopLyakoBa, «camo MOHATUE
npasocyaua npegnosiaraet He3aBUCUMOCTb U 6ECNPUCTPACcTHOCTb OCYLLECTB/IAIOWENo ero, Co3AaHHOro
Ha OCHOBE 3aKOHa cyfa W CTporoe criefloBaHne YCTaHOB/IEHHbIM 3aKOHOM MpoLeccyasibHbIM hopMam
[leATeNbHOCTY, BK/OUYAA OTKPLITOCTb CYAe6HOro pasupartebCTBa U ero pasyMHble CPOKM»™O,

OfHako 04eBMAHO, YTO OTMNpaB/fieHME NPaBOCYAWA B opraHax MexAyHapOAHOl YrofloBHOWN HCTULUK
MUMeeT OLLYTUMYIO crneundinky. FnaBHbIM 06pPa3oM OHa CBOAUTCA K TOMY, YTO B OT/INUME OT HaUuMOHaSIbHbIX
CY[l0B MeXAyHapofHble TpubyHasibl He CBA3aHbl KOHBEHLMOHHBLIM MPaBoM, a NOTOMY nocnefHee nMeer
ONs1 HUX cyry6o cuny «y6exaarollero aBToputeTa» (aHrn.: persuasive authority)™. VIMEHHO K Takomy
BbIBOAY nmpuwna AnennsaumoHHasa nanara MTBHO npu paccmoTpeHuu gena [l. Taguya, ctasLllero nepsbiM
n3 161 o6BMHAEMbIX, MNpoleawnx 4vepe3 TpubyHan. B yacTHOCTW, nocnefHuii KOHCTaTupoBas, 4TO
anennsaHT He y6eawn nanary B TOM, 4YTO «YCTAHOB/IEHHble B KOHBEHLMAX TpeboBaHWUA [OO/MKHbI
NPUMEHATLCSA He TOSIbKO B paMKax HauMOHasIbHbIX NPaBOBbIX CUCTEM, HO U B OTHOLIEHUU CYAebHbIX

8 LuT. no: Steinitz M. “The Milosevic Trial — Live!” // Journal of International Criminal Justice. 2005. Vol. 3. Ne 1. P. 121.

9 EBceeB A. IN. Yka3. cou. C. 84.

0 MopuiakoBa T. . MexdyHapodHO-pagosbie OCHOBbI I/ [MepecmMomp cydebHbiX aKkmos B 2PaXOaHCKOM, apOUMPaKHOM U
Y20/108HOM rnipoyecce: y4e6. nocobue / nog peg. T. . MopuiakoBoii. M. : KOpaiit, 2014. C. 25.

1 Tochilovsky V. The Law and Jurisprudence of the International Criminal Tribunals and Courts. Cambridge : Intersentia, 2014.
P. 1366, 1367.
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pasbupaTtenbCTB B MexayHapoaHoM cyae» (§ 42)'2. Tem He mMeHee MTBHO caenan BaxHY OrOBOPKY:
N3/10)KEHHOE OTHIO[Ib HE O3HauYaeT, YTO «MeXAyHapO/HbI/A YrONOBHbIA Cyd, MOXET ObITb yUpexaeH BCEro
NMWb MO NPUXOTW TPYNMbl NPaBUTeNbLCTB. MoJ0OHbIA cyn, AO/MKEH ONMpaTbCs Ha NPUHLMN roCnoacTBa
npasa n obecneunBaTtb BCe rapaHTum, CoAepXallnecs B COOTBETCTBYHOLLMX MEXAYHAPOAHbIX AOroBOpax»
(Tam xe). MNpu aTom ganee AnennsunoHHas nasata caenana akueHT Ha TOM, YTO O4HOMY M3 3/IEMEHTOB
npasa Ha crnpasegnBoe cygebHoe pas3bmparensCTBO — MPUHUUMY «pPaBeHCTBa CTOPOH» (aHrn.: equality
of arms) — po/MKHO 6bITb faHO 6onee r<MbKoe NCTOMKOBaHME B MEXAYHAPOAHOM Yro/iloBHOM TpubyHase,
4yeM 06bIYHO 3TO MMEET MECTO B OTHOLLUEHUN CNYyLIAHUIA B HAUMOHasIbHbIX cyaax (8 52). B cBoto ouepesb,
3TO O3Ha4aeT, YTo 06BMHEHME M 3awmTa J0/KHbI ObITh paBHbl Nnepes CyaebHON nanatoii, a nocnegHss
JO/mKHa obecneynsatb /106y BO3MOXHYIO MOMOLLb, KaKyt0 OHa MOXET NpefocTaBUTb B COOTBETCTBUM C
MpaBnnamn npoueaypbl U YcTaBoM, KOrga CTOpOHa ob6pallaeTcs C Xo4ataicTBOM O Takoi MOMOLLM B
npeacTasfieHny CBoero aena.

MpUHUMN «paBeHCTBa CTOPOH» [AAaBHO MOABEPraeTcsd KPUTUKE B OTEYECTBEHHON [OKTpPUHE.
B yacTHocTH, J1. B. [0/10BKO CUMTAET, UTO peasibHOEe paBeHCTBO MeXAy rocyAapCcTBOM U YacTHbIM JINLOM,
Nno KpaiHeli mepe Ha BHYTPUrocyLapCTBEHHOM YPOBHE, HELOCTWKMMO HU (DAKTUYECKN U 3KOHOMMUYECKM
(pecypcbl rocygapcTBa Bcerga MHOMOKpaTHO M HeconocTaBumo 60siblue), HU nonutmuyeckn (Bce xe
rocyfapctsy MpUHaANeXuT nybsmuHas BfacTb), HU OPUANYECKW, BeAb UMEHHO TOCyAapCTBO B vLe
COOTBETCTBYIOLUX OPraHOB U [AO/MKHOCTHbIX /ML, 06nagaeT KOHCTUTYLMOHHO-MPaBOBOl MOHONOMENR Ha
NPUHYXAeHWe 1 orpaHuyeHve npas®®. CBOKW MbIC/Ib OH NepefaeT Npu MoMoly MeTadopbl: ecTb ABa
CMNOPTCMEHA, OOAUH 13 KOTOPbLIX NO BOJIE NMPUPOAbl Ha NOJIMETPA BbILIE W HA COTHIO KMorpamm Tsaxenee,
HO BMECTO TOro, YTo6bl pa3BecTy 3TUX ABOUX MO PasHbIM BECOBLIM KaTeropusm, ux 3a4em-To BCe BpeMs
BbI3bIBAOT Ha OOLLMIA PUHT, MO CYTW, NULWb A5 TOFO, YTOObI AUCKBaIMPULMPOBATL NEPBOrO (BbICOKOIO 1
TSKENOro) U 06bSBUTb, UTO OH HapyluaeT «npaBunia»**. A Kak e 06CTOWT [e/10 B MeXAyHapoaHbIX
pasbuparenbcTBax?

[Ona oTBeTa Ha 3TOT BOMPOC 06paTUMCs K CTaTbe W3BECTHOro agBokata M. Bnagmmupodpda,
HECKOMbKO AecATUneTuii kpsgy, HadnHasa c npouecca [. Taguya, NpakTUKYHOLWEro B MeXAyHapoaHbIX
YrONoBHbIX TpnbyHasiax. BOT kak OH OMMCbLIBAET TO, C YEM €My MPUXOAUNTCA CTa/IKMBaTbCA eABa /v He
eXefHeBHO. «C VMHCTUTYLMOHHOW TOYKU 3PEHUS MOPasvUTeNIbHO, YTO 3alUTHUK He SIBSIETCS OpraHom
cyfa, MofobHO cydbe, NPOKYpopYy WM CcekpeTaplo... 3allUTHUK He unMmeeT odmumasibHOro craryca,
KOTOpbIi NpegocTassa 6bl eMy MOSHOMOYMA NO OTHOLUEHWIO K /iMuaM BHe 3ana cyga. OTCyTCTBME Xe
COOTBETCTBYHOLUMX MpaB... MOXET OKa3aTb Cepbe3HOe HeraTMBHOE BO3AENCTBME Ha NPUHLMN paBeHCTBa
CTOPOH, NPOBO3r/Iallaemblil cTaTyTamMu 1 Npasuiami NpoLeaypbi»s. Kpome Toro, KOHCTaTUpPYeT afiBoKar,
«MNOXOXUe NpobsieMbl MOTYT BO3HUKHYTb M C JOKYMEHTaMU, KOTOpble TPYAHO 06HapYXuTb, cAenarb Konuu,
N B OTHOLLUEHUN KOTOPbIX MOXET He CYLLeCTBOBaTb HaLMOHasIbHbIX NPaBOBbIX CPEACTB B OTHOLUEHUUN KX
06513aTeNbHOr0 npeacTasnieHns. C aHasIorMyHbIMU MPo6/ieMaMn MOXET CTOJIKHYTbCA U OBBUHEHME,
OfHaKo nocfnegHee SBASETCA OpraHOM cyga W pacnonaraet npaBoOBbIMU  UHCTPYMEHTaMmu,
NO3BOMIAOWMMUN 0653aTb MHOCTPAHHbIX AO/MKHOCTHBIX /1ML, UCMO/THUTL COOTBETCTBYHOLLME NpeanmcaHus,
TaKUMK, KaK, HanpuMep, BO3MOXHOCTb OKa3aHWUsi MOSIMTUYECKOoro (sic! — Mpumey. asm.) aaBneHus». Kak
BMAUM, O «paBEHCTBE CTOPOH» N HA MEXAYHAapOAHOM YPOBHE MOXHO FOBOPUTb JIULLb B BbICOKOI TEOPUMN.

B noateepxaeHwe caenaHHoro BbiBOga obpaTMMcA K elle  O4HOMY BUAHOMY AEATeso
MeXAYHapOAHON YrofoBHOM toCTUUMM — cyabe AnennsiuMoHHoi nanatel MTBHO u MexayHapogHoro
TpubyHana no PyaHae (C MOMeHTa OCHOBaHWA nocregHero AnennsauuoHHas nanara f1s HUX obuias)
B. lombypry, KOTOpOro, B CWy 3aHWMaeMoro MOMOXEHUS, C/IOKHO 3anofo3puUTb B 4YPE3MEPHOM
COYYBCTBMM K NnLAM, OKa3aBLUMMCH Ha cKkambe noacyoumblx B Maare wnm Apywe. bepsa otgenbHble
3/1eMeHTbl NpaBa Ha cnpasefnnBoe cyaebHoe pasbupaTenbCTBO B €70 UCTONKOBaHWM EBponenckum
Cypoom no npaBam 4enoseka (panee — ECIMY) mn conoctaBnssi Mx C MPaKkTUKOW MeXAyHapOoAHbIX
YrONOBHbIX TPUOYHa/I0B, OH MPUXOANUT K MasIOyTELLUUTENIbHOMY BbIBOAY, YTO 3a4acTyl Ha HauMOHa/IbHOM

2 3peckb v panee unTt. no: MpeueeHT Ne 180, MTEHO, «O6BUHUTENb NPOTMB Taauuya» // MpaBoBas 3almTa BO BPEMS BOMHbI: B

4-x TT. / cocT. M. Cacconu, A. bysbe. T. IV. M. : MKKK, 2009. C. 104.

lonosko /1. B. Yyacmue eocydapcmsa 8 y20/10BHOM CyOOrpou3sooCmBe: OmM «pPaseHCmBsa OpyXus» K peaucmudHbIM

KkoHyenyusim I/ Tocypapctso n npaso. 2020. Ne 6. C. 115.

4 Tam xe. C. 113.

15 Bnagumupodptp M. PaccyxdeHus O cmamyce 3aujUmHuka B8 MexAyHapoOHbIX CyOeGHbIX pasbupamesbcmsax [/
MexgayHapogHoe npasocyauve. 2012. Ne 3. C. 65.

% Tam xe.
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ypoBHe, 6narogaps [LaB/IEHNIO, OKasblBaeMoMmy ECMNY, COOTBETCTBYyOLME npasa
06BMHAEMOro/NoACYAMMOro CobMoaaTCa TLaTe/lbHEE, YEM B paMKax MexayHapoaHoro npasocyamsit.

Bo3sbMem, K npvMepy, NpaBo KaXKA0ro apecToBaHHOIO UM 3a4epXaHHOro no yrosioBHOMY 06BUHEHWIO
B CPOYHOM Mopsgke npeactatb nepep cypbein (ctatba 9(3) [MakTta). AHaIOrMYHbIE MOMIOXEHUS
cogepxarca B ctatbe 5(3) KoHBeHumn 1950 roga. B ux passutne ECMNY B 0gHOM M3 GpUTAHCKUX Oen
KOHCTaTMpoBasl HapylleHWe 3TOro npasa, Korga 3afepXaHHblli B TeyeHue 4YeTbipex AHell He Mor
npeactate neped  3akoHHbIM - cyapeli'®.  TMpu  atom XK. Kailenwitenu, kotoporo [pokypatypa
MexayHapogHoro TpubyHana no PyaHae (panee — MTP) 06BuHANA B coyyacTum B reHoumae 1994 roaa,
6bln 3afjepxaH B beHuHe 5 moHA 1998 roga, Ho nepegaH MTP nuwb 9 ceHTA6ps. MNpuuem Bnepsble
nepegn TpubyHasIoM OH NPeACTas yxe B cregylowem rogy — 7 anpens 1999 roga, 4OXMAAACH, TakUM
obpasom, peasizalun paccmaTpmBaemMoro npasa 211 gHeir'®.

O6patumcst K npaBy ObiTb CyAMMbIM 6€3 HeonpaBAaHHOWN 3afepPXKWn, rapaHTMPOBaHHOMY CTaTbel
14(3)(c) Makta. Jaxe ¢ y4eToM TOr0 O06CTOATENLCTBA, 4TO P Kapamkmy Ha npoTsHKeHun
1995-2008 rogoB CKpbiBa/ICA OT MpaBOCygusl, TEM HE MEHee BPEMEHHblE pamku Cyae6HOoro
pasbupaTtenscTBa B €ro OTHOLIEHMM MopaxalT BoobpaxeHue: npouecc B MTBHO Hauvanca B 2009 roay,
NpuUrosop NepBoro ypoBHA 6bin BbiHeceH B 2016 rogy, a anennsunoHHoe pellenve — B 2019-m, Korga
hopmasibHo MTBHO yxe nepectan cywecTBoBaTb W COOTBETCTBYIOLAA KOMMETEHUWA nepeLsia K
MexayHapoAHOMY OCTaTO4YHOMY MeXaHW3My /151 YTo/I0BHbIX TpUbyHasnoB (fanee — MexaHusm). Kak
BUAMM, B cniydae P. Kapampkuua cynebHasn npoueaypa 3aHsana 6e3 manoro gecAtb feT. 418 cpaBHeHus:
MexayHapogHoMy BOeHHOMY TpubyHany B HiopH6epre noHagobuiocb MeHbLUe rofa, YTtobbl ocyauThb 22
HaLMCTCKNX BOH3bl.

OTOT e Tnopok cBoictBeHeH MYC. [ns 6onbllein HarnsagHocTM NpeacTaBuUM  [aHHble,
XapakTepusyloLime AnMTeNbHOCTb CyAebHbIX pa3bupaTtenscTs No Havbosiee pe3oHaHCHbIM Aenam, B BUae
TabMLBI%.

Tabnuya 1.
OGBMHAEMDIA Jata MepBoe 3aBeplieHue AnntenbHocTb
BbI4BWKEHNS nosiBfieHne pasbuparenbcrea
0OBUNHEHMNIA nepeg Cygom
Jly6aHra 2002-2003 20 mapTta 2006 1 pekabps 2014 Bonee 8 ¢
No/I0BMHO NeT
KartaHra 2003 22 okTs16psa 2007 | 7 mapTta 2014 Lectb C
No/I0BMHON net
Bemba 2002—-2003 4 nong 2008 8 noHg 2018 bonee 10 ner
Anb-Maxan 2012 30 ceHTAbpS 27 ceHTA6ps 2016 1rop
2015
KeHnatta 2007-2008 8 mapTta 2011 13 mapTta 2015 4 ropa
Bemba n apyrne 2011 27 Hos16ps 2013 27 Hos16ps 2019 6 net
HraraHga 2002—-2003 26 mapra 2013 30 mapra 2021 bonee 8 ner
6ar6o 1 bne 2010-2011 5 pekabpsa 2011, | 31 mapta 2021 Bonee 9 ¢
r'yoe 27 maprta 2014 NoJI0OBVHOM 1 7 neT
OrseH 2002—-2005 26 aHBapa 2015 6 mag 2021 bonee 6 ner

Bonee TOro, Kak CBMAETENLCTBYIOT caMu paboTHWKM KaHuenapuv MYC, B OTHOLWEHUN PasfNYHbIX
06BUHSAEMbIX Cya0M YCTaHaBNMBa/IUCh pPas/iyHble «npaBuaa urpbl». Hanpumep, Takoi cneumudmnyeckunia
3/1IEMEHT NOArOTOBKM CBUAETENEN 3aWuMTbl K MNEepekpecTHOMY [AOMpocy, Kak witness proofing, 6bin
posBoneH Cyne6bHoli nanatoin B gene HmaeaHOb!, 0fHaKo 3anpeweH B gene OzseHa (NocriegHeM Ha
CErofIHSILLIHNI [eHb, PeLleHHOM Mo CYLLECTBY) 1 gene 6a26o u e yde?. O kakom paBHOM NMoAxoe K
NOACYAVIMbIM B TaKOM C/lydae MOXET UATK pedb? Bonpoc putopuyeckuii.

Hemano crnopHbIX BONPOCOB BO3HMKAIO A@Xe B OTHOLUEHUWM Takoro npasa 06BMHSAEMOro, Kak npaso
nonb3oBaTtbca H6ecnnarHoli nomolbio nepesoguuka (ctatbsa 14(3)(f) Makra, ctatbs 6(3)(e) KoHBeHUMK

7 Schomburg W. The Role of International Criminal Tribunals in Promoting Respect for Fair Trial Rights // Northwestern Journal of

International Human Rights. 2009. Vol. 8. Ne 1. P. 28.

18 URL: https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22001-57450%22 (nata goctyna: 17.02.2024).

19 Schomburg W. Op. cit. P. 3.

20 NaHHble npuBogsaTca no: Gumpert B., Nuzban Y. Length of Proceedings at the International Criminal Court: Context, Latest
Developments and Proposed Steps to Address the Issue I/ The Past, Present and Future of the International Criminal Court /
ed. by A. Heinze, V. Dittrich. Brus. : TOAEP, 2021. P. 561, 562.

2 Ibid. P. 574.
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1950 ropa). Tak, B gene KamaHau 06BUHAEMbI XxO4aTalicTBOBa/l O MpefoCTaB/eHUM emy npasa
MoNb30BaTbCA MOMOLLbID NEepeBoAYMKAa Ha fA3blK JIMHIaNa, OAWMH W3 TOCYAAPCTBEHHbIX S3bIKOB
Jemokpartuueckoih Pecny6nmkyu KoHro, oTkyga oH pofoM, NOCKO/bKY YTBEPXAA0Ch, YTO OH HE B MOJIHOM
Mepe NoHMMaeT paboumne A3bikn MYC — aHIIMIACKUA 1 ppaHLy3Cckuii. MI3Ha4anbHO eMy 6b110 OTKa3aHo B
3TOM MnpaBe Ha TOM OCHOBaHWW, YTO OH MOHMMaeT dhpaHuy3ckuin (JemokpaTnyeckan Pecnybnnka KoHro
— 6bIBLWAA Genbruiickas konoHus). OgHako AnennsauMoHHas nasarta B UTOre OTMEHM/IA 3TO peLleHne Ha
TOM OCHOBaHMW, YTO CTaHAapT, YCTAHOB/IEHHbI PUMCK/M CTaTyTOM B OTHOLLEHUW 3TOFO NpaBa, AB/SEeTCA
60/1ee BbICOKMM, YEM CTaHAapT, YCTAHOBMEHHbIN B KoHBeHUmn wim lMakTte. o MHEHU0 nanatbl, B
OT/IYME OT aHa/IoNTMUHbIX MOSIOKEHMIA YNOMSHYTbIX AOKYMEHTOB, cTatbs 67(1)(a) Pumckoro cratyta
rapaHTypyeT NpaBo ObiTb YBEAOM/IEHHbIM «Ha A3blKe, KOTOPbIi 06BUHAEMBIA B MOSIHON Mepe NOHUMAET U
Ha KOTOpOM OH roBoput». B cBol ouepegpb, MyHKT 1(f) 3TOi Xe cTaTbu npedycMaTpvBaeT Mpaso
MONb30BATLCA «MOMOLLbI  KBa/IMDULMPOBAHHOTO NEepeBOAYMKA... KOrAa S3blK, WCMOMb3yeMbIA MNpu
paccmoTpeHun gena B Cyae /iM60 npu pacCMoTpeHnn LOKYMEHTOB, NpeacTasieHHbIX Cyay, He ABnseTcs
TEM $13bIKOM, KOTOPbI/i OGBUHSIEMbIV NOHUMAET B MOJIHOW MEpe W Ha KOTOPOM OH roBOpUT»Z2. Takum
o6bpasom, B [aHHOM c/lydae Mbl Habnwgaem MNpPOTUBOMOIOXKHYI0 CUTYyaUMIo, Korga MexayHapogHble
HOpPMbI, YyCTaHaB/MBaKLWMe MUHMMasbHblE CTaHAapTbl ObecnevyeHuss npas WM CBO6GOZA, OTBepratoTcs
OpraHoM MeXAyHapo4HOro yrosloBHOIO NPaBoCyANst BO MMS rapaHTuWii, ChOpMy/IMPOBaHHbLIX UM CaMUM.

Ho Bce e He 6ydeT nMpeyBe/MYEHMEM CKaszaTb, YTO Hambosiee xapkue Cropbl Bbi3biBAeT NpaBo
06BUHAEMOro 3awmuiate cebs numuHo (aHrn.: right to self-representation), yemy B Hemasoli CTeneHu
cnocobcTteoBan npouecc C. Muniowesunya.

2. MpaBo 3awmaTb ce6s NMMYHO Kak rapaHTUsl NpoLeccyasibHbIX NPaB 06BMHAEMOro

Ha nepBblIit B3rNsg, HUKaknux C0XHOCTEN C peannsaumeri 3Toro npaea 6biTb He A0/DKHO. Bonee Toro, OHO
M3BECTHO C He3anamsATHbIX BpemMeH. BcnomHum B 310l cBsA3u Cokpata, 3awumuasliero cebs nepeg
rennaeii®. MpaBo Kaxaoro 3almiiatb cebsi IMYHO UM NO/Ib30BaThCs MOMOLLbIO afiBoKaTa (3alMTHUKA) B
YroNo0BHOM MpoLecce npegycMmoTpeHo crtatben 14(3)(d) Makta n ctatbeii 6(3)(c) KoHBeHunn 1950 roga,
npuvyeM B MOC/IEQHEM Crlyyae rapaHTMpyeTca Takke, Npu HegocTaTke CPeacTB y 06BUHSEMOro, NpaBo
Nnosib30BaTbCA YC/yramu Ha3HauyeHHOro emy 3aluTHUKa 6ecrnsiaTHo, Korga Toro TpebytoT WHTepechl
npaesocyaus. [aHHOe npaBO B €0 MeXAyHapOoAHOM W3MepeHWuM Mpu3HaBasioCb CO BpeMeH
HiopH6eprckoro npouecca 1945-1946 rogos. CornacHo ctatbe 16 YctaBa MexayHapoAHOro BOEHHOro
TpnbyHana noAcyAvMbIA MMeN NpaBo 3aluLLaTbCs Ha CyAe SIMYHO WK NMPU NOMOLLM 3alUMTHUKA, a Takke
NINYHO WM Yepes 3alliMTHUKa NPeAcTaBNATb foKasaTesbCTBa W noaseprarb NepekpecTHoMy [onpocy
Mo6oro  cBWAETENsl, BbI3BAHHOTO O0O6BMHEHWEM?. Bnpoyem, TOrga HUKTO W3 MOACYAMMbIX He
BOCMNO/1b30BaJICA 3TUM NPaBOM JIMYHO, U faXe cyauMoMy 3ao4yHO M. BopmaHy 6bisl Ha3Ha4yeH afgokar.
JTo6OoNbITHO, YTO YBEAOM/IEHME O HAa3HAYEHUM eMY afBoKaTa 3a4nTbiBa/IOCh MO Pagmo pa3 B Hedento Ha
NPOTSHKEHUN 4eTbipex Hepenb (HaunHas c 22 okTa6psa 1945 roga, TO ecTb 3a Mecsly A0 Havania
npouecca). 970 Xe YBeAOM/IEHNE TakKe A0/HKHO 6bI/10 ObITb ONY6/IMKOBAHO B YETBLIPEX Pa3HbIX HOMEpPax
raseT, BbINyCKAKLLMXCS B pogHOM ropoge M. BopmaHa?®.

B 1993-1994 ropax, korga yupexganuce MTBHO n MTP, B ux yctaBax Takke 6bl/11 NpesyCcMOTPeHbI
NnosioXeHUs O npase 06BMHAEMOro 3awmuiate cebs NMYHO UKW NOCPe[CTBOM BbIOGPAHHOMO MM CamMuMm
3alUMTHMKA; eC OH He MMEeEeT 3allUTHUKA, OblTb YBEAOM/IEHHbIM 06 3TOM npase N UMeTb Ha3HAYeHHOro
eMy 3allMTHVKa B NII0O0OM TakoM crlyyae, Korga MHTepechl NpaBocyams Toro Tpebytot, 6e3803Me3aHO A1
Hero B NIO6OM Takom cry4vae, Korga y Hero HeT JOCTaTOYHbIX CPencTB A1 Onnarbl 3TOro 3alMTHUKA
(ctatbss 21(4)(d) YctaBa MTBIO, ctatbs 20(4)(d) YctaBa MTP). OgHako HUKTO B MEXAYHapOAHbIX
YroNnoBHbIX TpubyHanax ad hoc He Ayman 0TKasbiBaTbCA OT YCAYT 3aluTHMKA, B TOM YMCNE NOTOMY, YTO B
nepsbie rofAbl WX CyLECTBOBaHUSA [OMyCKasloCb MpuUrialleHne afBoOKaTOB M3 CTpaH pakgaHCKOl
NPVHaANeXHOCTN 06BMHSAEMBIX, YTO, B CBOK O4epefb, CNOCOOCTBOBa/IO YCTAHOB/MEHNO HEGDOPMAasIbHbIX
KOHTaKTOB Mexay Humu. [lpyroii Bonpoc, YTo Te He Bcerga 6binv AO/MKHbIM 06pasoM OCBEAOMJIEHbI O

2 Yuwauka A. MYC u npaso Ha cripasednusoe cydebHoe paszbupamesibcmso /I MexdyHapodHoe yeosi08HOE npasocydue:
cospemeHHble npobsiems! | nog, peg. I. N. Borywa, E. H. Tpukos. M. : UMwulMM, 2009. C. 283, 284.
2 TMoppo6Hee cMm.: JemudeHko I~ I. Cyp Hag CokpaTtom. X. : Mpago, 2018.
2 HropH6epackuli npoyecc: C6. mamepuasos. B 8 T. T. 1. M. : FOpua. nut., 1987. C. 151.
% Tynynoea E. O., lemuaosa T. K. Yuacmue adsokamos 8 HropH6epackom rpoyecce // XXypHan poccuiickoro npasa. 2023. T. 27.
Ne 7. C. 142.
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npoLeccyanbHOM periaMeHTe M MnpoueaypHbIX MpaBuiax, ObITOBaBLUMX B Takux TpubyHanax?. Tak
npoaoxasnockb rogamu, noka nepeg MTBHO He npeacTan 6biBLMI Npe3naeHT Cepbun C. MunoLueBmu.

Mpouecc no geny C. MunoweBnya cTtasl «MNpeiesioM, ero Xe He nepengem» ans MexayHapogHoro
YroONoBHOTO MnpaBocyaus. Llenb co3pgaHus  HeratmBHOro nabnucutn MTBHKO  6blna  JOCTUrHyTa
06BUHSIeMbIM Bceleno?. OaHako Hapsily C MHOXECTBOM ApamMaTuuHbIX 3MW3040B, «MPOLECC BeKa»
NPOAEMOHCTPMPOBaST MHOTME YA3BMMbIE TOYKM MPOLECCYasIbHON MHAPACTPYKTYPbI MEXAYHAPOAHbIX
TpubyHanoB. Kak nucan amepukaHckuii npocpeccop M. Lapd, B 3TOM npouecce «novTu BCe, YTO MOI/10
MoWTK Npaxom, MOLLO, BK/OYas CMepTb MOACYAMMOrO 3a YeTbipe Mecsla A0 OKOHYaHWsl npolecca»?,
CnepyeT yunTbiBaTb, YTO C MOMeEHTa AocTaBneHus B Maary C. MusioweBny He Npu3HaBasl lpUCANKLNI0
MTBIO, nonaras, 4to Obln 3agepxaH W nepefaH TpubyHasly He3akOHHO. OnpefeneHHblli pe3oH B ero
cnoBax AeiCTBMTENbHO Oblfl, MOCKONbKY KOHCTUTYUMOHHBIV cya Cepbun npullen K 3ak/ueHunto, YTo Ha
HEro M nocnie OTCTaBKM pacnpocTpaHsAeTcs NPe3vAeHTCKUA MMMYHUTET, a NOTOMY OH He MOANeXuT
Bblgaye mMexayHapogHomy cygy. OgHako B 06x0Z no3muumn opraHa KOHCTUTYLVUOHHO IOPUCAMKLMA HOBOE
JeMoKpaTuyeckoe npaBMTENLCTBO BO 1aBe C MPEMbEP-MUHUCTPOM 3. [DKMHOKMYEM Ha 3KCTPEHHOM
3aceiaHnmn NPUHSAN0 pelleHne BbigaTe C. Munowesnya®. B pesynsTate 6bIBLUNI /1aBa rocyaapcTsa 6bi
CcXBayeH, rnocaxeH B camosieT amepukaHckux BBC n poctasneH B laary 28 mwoHA 2001 roga. A yxe
7 viions, Korga OH npeactan nepepq cygom, C. Munowesny BO BCEYC/IbILaHWE 3asBU 0 HENpuU3HaHUn
topucaukuun  TpubyHasia, OTBEpr MpenbsB/EHHble €My OOBMHEHMS W, [/1laBHOe, OTKasaca OT ycnyr
3alWUTHUKA, pewurB 3awmwatb cebs cam. Mo aBTopuTeTHOMY MHeHuto M. LWapda, «Hu 0gHO pelueHune,
npuHsaToe TpubyHasioMm no ObiBlwel HOrocnaBumu, He okKasaslo Takoro adpekta Ha [AasbHeiillee
pastupaTenLCTBo Aena MunoleBnya, Kak pellieHune, No3BosvBlLee eMy 3alliyLLaTh cebs IMYHO»,

B AHMMM nNpuHATO roBopuTb: «ECnM agBokaT B npouecce 3awmuiaeT cebs cam, 3HauuT, ero
noAsalLmTHbIi — gypak» (aHrn.: one who is his own lawyer has a fool for a client). 3To 06bACHAETCA TeM,
4YTO B YrO/IOBHOM TMPOLIECCE aHI/I0CaKCOHCKOro Tuna npaBa OOGBUHSEMOrO CYLLECTBEHHbIM 0O6pas3oMm
OrpaHNYeHbl MO CPABHEHMWIO C KOHTMHEHTa/TbHbIMU 06pasuyamu. O6BMHSAEMBI BNpaBe pasBe YTo AaBaTb
nokasaHus (pasymeeTcs, He onacasicb ObiTb MPMB/IEYEHHbIM K OTBETCTBEHHOCTU 3a gady 3aBefoMO
JTOXHBIX) 1 oA, NPUCSTON NpeacTaBnAThL AokasatenscTBa®l. Bcem ocTasibHbIM 06BEMOM NPOLECCYasTbHBIX
npas u, Npexgae Bcero, NpaBoM noAgeprarb NepekpecTHOMY A0Npocy ceuaeTeneit 06BnHeHns, obnagaert
ero 3awmuTHuk. Korga e O06BMHSIEMbIi W 3aWMTHUK COEAMHAIOTCA B OLHOM fuUe, TO, KOHEYHO,
06BMHAEMOMY MNepexoisT COOTBETCTBYIOLIME MpaBa, O4HAKO B OO/bLIMHCTBE C/lyvyaeB OH, He 6yayuu
NPodeCCUOHA/TbHLIM INTUTATOPOM, OKa3biBAETCH HEe B COCTOSIHUWU MPOBECTUN CBO 3alLMTY Ha LO/MKHOM
YPOBHE, TEM CaMbIM YCNOXHASA cebe XM3Hb. [Jo6aBum K ckazaHHOMY, 4TO XoTa C. MunoLwweBmnYy 3aKOHUN
B 1964 rogy topuanyeckuii hakynsteT Benrpagckoro yHMBepcuTETa, OH NOYTW cpasy Yyuesn Ha
NapTUAHO-XO3AKCTBEHHYD paboTy M He MOr B Cwily 3TOro 06/n1agaTb HaBblkamMy MPOBELEHMS
MepekpecTHoro pgonpoca wam cbopa pokasarensctB. 3ato, no cnoBam K. pgenb [loHTe, kak
«BE/TMKOJIENHBIA TaKTVK U NOCPEACTBEHHbIV CTpaTer»?, oH 6bl1 CUMEH B APYTOM.

Mo Bceli BMAMMOCTW, MOHUMAs, 4YTO €My Yxe He BbliTM Ha cBobogy, C. Mwunowesuy unlbpan
CBOeO0OpasHyl cTpaTerio NoBeAeHNst Ha NPOLECcCce, MMEHYEMYIO «Ky/bTYpoidl paspbiBa» (dp.: proces de
rupture)®®. Ons 9TOi cTpaTerMy xapakTepHO MNPOW3HECEHME MOMUTUYECKU OKpaLleHHbIX peyei,
3noynotpebnexHve aprymeHtamv ad hominem, WrHopvpoBaHWe 3aMedaHuii npepcenaresibCTBYHOLLETO,
CNOBOM, WCMNOMb30BaHMe cyaebHoli Kadieapbl Kak MNOAUTUYECKON TPUOYHbI, C KOTOPOI MOXHO
obpawartbca K npucyTCcTBYylOWEe nybrmke W MHOTMOMUC/EHHON apmum  Tenesputenein (npouecc
MwunoweBuya nepBoe BpeMs TpaHCAMPOBa/ICA B MPSAMOM 3(0MpPE MO HOroc/iaBCKOMY TENEBULEHUIO).
06 atoii cTpaternn 6onee AeTasibHO peyvb MOWAET dasiee, a Moka Hafgo MNoHMMaTb, 4TO, BMAA 3TO,

% Mogpo6Hee 06 atom cM.: Tochilovsky V. International Criminal Justice: “Strangers in the Foreign System” |/ Criminal Law Forum.
2004. Ne 15. P. 325-327.

27 3acnyxuBatoLime BHUMaHUsI pa3mblLLIEHUs 0 npoliecce cM.: JlokneHa [x. Mapodusi Ha npasocydue. M. : Pycckasi naHopama,
2009.

2 Scharf M. Slobodan Milosevic I/ The Cambridge Companion to International Criminal Law / ed. by W. Schabas. Cambridge :
Cambridge University Press, 2016. P. 296.

2 060 BCeEX MEPUMETUSX, CBA3AHHbIX C Bblgayeil C. Musowesnya, CM.: XapTMaHH ®. Mup u HakasaHue: malHble B0lHbI
MexdyHapoOHOoU Mo/UMuUKU U rpasocydusi | BCTyn. CT. n Hayd. pea. A. . EBceesa. X. : tOpaiit, 2018. C. 40-58.

30 Scharf M. Op. cit. P. 296.

31 Bohlander M. “A Fool for a Client’— Remarks on the Freedom of Choice and Assignment of Counsel at the ICTY // Criminal Law
Forum. 2005. Ne 16. P. 161.

32 penb MoHTe K. Oxoma: 51 U BoeHHbIe npecmynHuku. M. : 3kecmo, 2008. C. 240.

33 Borrelli K. Between Show-Trials and Utopia: a Study of the Tu Quoque Defence // Leiden Journal of International Law. 2019.
Ne 32. P. 327.
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06BUHEHNE Tpwxabl xogaTaicTBoBasio nepepn Cype6Hol nmanartoii 0 HasHadeHun C. Munowesuyy
npod)eccuoHasIbLHOIO afBokKarta, KOTOPoMy, CKopee BCero, KoprnopaTuBHas aTuka He no3sosinna bl cebs
BECTM MnofobHbIM obpasom. OpHako CyaebHas nanata OTkasbiBasia B YA0B/IETBOPEHUN XOLaTalicTB
0OGBWHEHMST NO TOW NpUYMHE, 4YTO NpPaBO 3awWmuiaTb Ccebsi /IMYHO — OAHO M3 MpaB 06BMHAEMOrO,
HEeMnoCpeaACTBEHHO rapaHTMpoBaHHoe YcTaBoM MTBHD. M nuwb 3 ceHTa6psa 2004 roga, yxe Ha ctaaun
npeabaBIeHUS [0Ka3aTeNbCTB 3aWmnToi (To ecTb camum C. MunoweBuyem), nocriegHemMy 6bis1 Ha3Ha4veH
«3anacHoi aggokart» (aHrn.: standby counsel), KoTopbiM CTas1 6puTaHckmin 6appuctep C. Kaii, 6biBLuniA
[10 3TOr0 OAHUM U3 «Apy3eli cyaa» (nart.: amicus curiae).

3pecb cneayeT OrOBOPUTHLCS, YTO A0 MOMEHTa Ha3HayeHus afBokata 06BUHSEMbIA He 6bla CTOMb
6e33allmTeH, kak MOXeT rnokasaTtbcs. HethopmManbHO ero KoHCynsTMpoBana rpynna pucToB BO rNase ¢
6biBLIMM eHnpokypopom CLUA P. Knapkom, XOpoLUO U3BECTHbIM POCCUIACKMM YnTaTensiM no n3gaHHon Ha
PYCCKOM f5i3blke €eLlle B COBETCKME rofpl kHure «MpecTynHocTb B CLUA»34, HanmcaHHol ¢ NeBbIX NO3ULIWNA,
N dpaHuy3sckum agsokatom XX. Bepxecom, caenasinm cebe MMs Ha «TPOMKMX» AefiaxX, B YaCTHOCTU
fene Haumctckoro npectynHuka K. bapbbe nnu gene teppopucta Pamupeca CaHyeca, U3BECTHOIO Kak
Kapnoc «lakan»®. A B Hauane 2002 roga, yxe oduumanbHo, C. Munowesnyy 6bln HasHaueHbl Tpu
«gpyra cyga»:. ynoMuHaBwuiica Hamu M. Bnagummpoddch, ronnaHAckvii  afBokaT  pPycCKOro
npoucxoxpeHns, C. Kain n cepbekuii topucTt B. Tanywkosud. Pellas Bonpoc o ctatyce «apy3ei cyga» B
JaHHOM rnipouecce, AnennauuoHHaa nanata MTBKO packononacs. B yactHocTu, cygba u3
KoonepartusHoli Pecnybnuku ManaHbl M. WaxabynanH nonaran, y4to dourypa «apyra cyfa» 4em-To Cxoxa
C KOHTUHEHTA/IbHBIM NMOHATUEM «3KCMEePT», a 3HA4UT, NPU3BaHa, ckopee, AOHECTU A0 CyAeOHOro cocTasa,
paccmaTpuBalolLlero Aeno, HEKyld O0ObEeKTUBHYI0 MO3ULMIO, HEXENW CyXWUTb 3aMacKMpOBaHHbIM
3alMTHUKOM MOACYAUMOro. TeM He MeHee pelleHue 6bl/10 OCTaB/IeHO B cuse, Y aTa Tpouua Cryxuia
CBOEro pojia NocpeIHNKOM Mexay BCAYeckn cpbiBatoLumM npouecc C. Munoluesuyem n TpubyHanom®e,

Kak 6bl Tam HM Obl/10, HA MOMEHT HasHayeHus C. Kali B LeNoM He Oblfl COBEPLUEHHO YYXUM A5
0OBUHSAAEMOr0 4es10BEKOM, OAHAKO ObIBLUMIA NPE3nAEHT KaTeropuMyecky HacTamBasl Ha HeobXoaMMOoCTu
3awmatb cebs nu4yHo. Moatomy peweHve CyaebHoi nanatbl O Ha3HaA4YeHWM eMy 3anacHoro ajsokata
661710 06Xasi0BaHO B anesiAuMoHHOM nopsgke, a cam C. Kaii CTONKHY/ACA €O 3HauUTEeNbHbIMM
C/IOXXHOCTSIMW B paboTe, CTOMBLUMMW €MY HE TOJIbKO J0BEPUTE/IbHbLIX OTHOLIEHWI C MOA3ALMUTHBIM, HO 1
Cepbe3HbIX penyTauuMoHHbIX W3fepXek. Hanpumep, cBUAETENU 3aliuTbl, B 4YUC/e KOTOPbIX Oblin
poccusiHe E. M. Mpumakos, /1. . Meawos, H. A. PbDKKOB, BEpOsiTHO, No npocbbe C. Munolwiesuya,
oTKasanuncb NpubbITh B Maary Ana gayv nokasaHwii, Bcnegcteme yero 6egHomy C. Kato npuwnock nogatb
anennauMl Ha CoOO6CTBEHHOE HasHayeHue. [pOoTUB 3TOrO, ECTECTBEHHO, BbICTYNUIO O0OBUHEHNKE,
onacaschb, YTO eMy CHOBa NPUAETCA UMETb AE/10 HENoCpPeACTBEHHO ¢ MuoWweBNYEM, & He C YOMOPHbIM
aHrIM4aHNHOM.

Mpokypatypa MTBKO BbigBMHYNA Tpu aprymeHTa B MOMb3y TOro, nodemy Kas uenecoobpasHo
ocTaBuTb. Bo-nepBbiX, 06GCTPYyKTMBHOE noBegeHve C. Mwnowesuya npu peanusaumn uM npasa
3awmatb cebs JIMYHO; BO-BTOPbIX, M/IOXO€ COCTOSIHUME 300p0BbS 0OBUHSAEMOro (y HEro Hepegko
cnyyanucb rMNepToHNYecKne Kpusbl, conpoBoxaaslumecsa AasneHnem 240:120); B-TpeTbux, macutab u
C/IOKHOCTb paccMaTpvBaemMoro fena, HenogbeMHble AN HenpodeccMoHasia B MeXAyHapoAHOM
yronioBHom npase®. B wutore 1 Hos6psa 2004 roga AnensisiuMoHHas nasata OTMEHWNA pelleHue o
HasHayeHun MwnolweBundy 3alUTHUKA, cAenaB, OfHAaKO, BaXHYK OroBOPKY KacaTe/lbHO TOro, 4YTo OH
MOXeT 3aluwate cebsa cam, korga dumsmyeckum crnocobeH 3To fgenatb. Ham e ocTaetcs TOJbKO
[06aBUTb, UYTO TSXKeNas B NCUXOM0rMYeckom nnaHe obcrtaHoBKa B 3ane cyfa, NogobHO paguaumm ¢ ee
OTCPOYEHHbIM  3hdeKkToM, norybuna He TOMbKO MNOACYAMMOrO, CKOHYaBLUErocss B  Kamepe
neHNTeHuMapHoro ueHTpa B CxeBeHuHreHe 11 maprta 2006 roga, HO M npeacenarenbCTBYOLWEro B
cypebHom 3acefsaHun. PaHee, 1 mona 2004 roga, cyabs P. Maii, n3BeCTHbIi CBOUMU NMUKMPOBKaMU C
06BVHSAEMbIM, YLIEs U3 XN3HU B BO3pacTe 65 neT.

HemMasio HenpusiTHbIX MOMEHTOB MpPULLIJIOCH MEpexnTb TpubyHasly NPUMEPHO B Te Xe rodbl Ha
npowecce no geny mnaeosnora «Benkocepobckoro WosuHM3Ma» B. LWewens, 4o6poBO/bHO MPUBLIBLLETO

3 Cm.: Knapk P. MpecmynHocms 8 CLUA. M. : Mporpecc, 1975.
% Scharf M., Schabas W. Slobodan Milosevic on Trial: a Companion. N. Y. — L. : Continuum, 2002. P. 78.
% Schomburg W. Some Reflections on the Right to Self-Representation Before International Tribunals // ERA Forum. 2011. Ne 12.
P. 192.
7 MessieB A. b. HasHaueHue adsokama Ha npoyecce npomus C. Musowesuya B8 [aazckomM mpubyHasie: HeKomopble
MexAyHapoOHO-Npasosble 80rpocki [/ MOCKOBCKWIA XXypHan MexayHapogHoro npasa. 2005. Ne 2. C. 113.
82



24 pespans 2003 roga B MTBHO, uTO6bl, KaK OH BbIPAXKA/ICS, «Er0 YHUUTOXUTL»E, ITOT Yenosek Mor
o6o3BaTb ampekTopa «LleHTpa rymaHuTapHoro npaBa» B benrpage H. KaHguy ¢ ucnosnb3oBaHMeM
HELLEeH3YPHbIX BblpaXkeHuii, 3a8BMTb, 4TO KOrocnasckas BoliHa 1991-1995 rogoB 6bisia MHCNMPUPOBaHa
BatukaHom, noTpe6oBaTb MepeBofa ThiCAY CTPaHWL, OOKYMEHTauWW, BbIMO/IHEHHbLIX NaTMHUUENR, Ha
Knpunnuuy, NpUTOM YTO, KakK U3BECTHO, Uy Cepb0B, NULLYLLINX Ha KUPU/IIULE, U Y XOPBAaTOB, MULLYLIUX Ha
naTvHULE, o6Wnii A3blk — cepBCKO-XOPBaTCKWA, U T. 4.%° HecnoXxHo 3amMeTuTb, YTo CTW/b NOBEAEHNS
B. Wewens, Toxe, kcTatu ckasatb, lopucta no obpasosaHuio, 6bl1 ropasfo 6onee HacTynaTesibHbIM,
arpeccuBHbIM, YeMm MaHepa C. Muowesnya. BO3MOXHO, MMeHHO noatomy aeno Lewens asaxabl
nepexoanno u3 ogHoi CyaebHoli nanatbl B ApYryto.

Kak n ero copatHuk B nonutuyeckoin 6opbbe C. Munowesud, B. LWewens notpebosan npegoctaBnTb
eMy npaBo 3awmwarb cebs nuuHo. OpHako npeacefare/bCTBOBaBLUMIA NPW paccMOTpeHun aena
Hemeuknin cyabsa B. LLomGypr copmeHTMpoBas nanaty Takum o6pasom, 4Tobbl Lewento noutn cpasy, B
Mae TOro e roga, 6bl1 Ha3HayYeH «3anacHoil aggokar». TpubyHan MOTMBMPOBA 3TO CledyoLMMU
coobpaxeHusamn: «dpasza “vHTEpechbl npaBocyausa”, Mcnosb3oBaHHasA B cTatbe 21 YctaBa MTBHO u
no3BosfALLan HazHavyaTb 06BMHAEMOMY 3alUTHMKA B 3TUX MHTepecax, NoTeHUMa/IbHO UMEET LLUMPOKOoe
ToNkoBaHMe. OHa BK/IOYAET MpaBO Ha CrnpaBef/iMBoe pa3bupartenbCTBO, KOTOPOe ABMSETCH He TOSbKO
hyHOAMEHTA/IbHBIM  MPaBOM  0OBMHAEMOro, HO Takke QyHAaMeHTa/IbHbIM WHTEPECOM Camoro
TpubyHana, NO3BONAKLWMUM COXPaHWUTbL CBOK JIETMTUMHOCTb. B KOHTEKCTe npaBa Ha crnpaBefsvBoe
pas3bupartenbCTBO A/NTENBHOCTL CAYLWaHWA, 06bEM U C/IOXKHOCTb Aefla A0/MKHbl OblTb MPUHATHI BO
BHUMaHue. CnoxHble lopuanyeckne, AoKas3aTeNbCTBEHHbIE W MpoLeaypHble BOMPOCH!, BO3HMKaKLWue B
Jene nofo6GHOrO YpPOBHA, MOMYT Jfiexarb 3a npegenamy  KOMMeTEeHUUW [axe  Hpuanyecku
KBa/IMOUUMPOBAHHOIO 0GBUHSAEMOr0, OCOGEHHO €C/IN OH HaxoAuTCs B 3aK/KYeHUN 6e3 AoCTyna Ko BCeM
WHCTPYMEHTaM, B KOTOPbIX OH HyxaaeTcs. bonee Toro, y TpubyHana ecTb 3aKOHHbI/i MHTEPEC B TOM,
4yTObbLI CyfebHbIN Npouecc npoTekan 6e3 3afepXek, OTCPOUEK UM NPOBOoYeEK... C 3TOI TOUKU 3pEeHUs
OTHOLLIEHME 1 [eCTBMSA 06BUHSAEMOTO BbIMSAAT 0GCTPYKTUBHO» .

Moacyavmblli npuwen B APOCTb, B pe3ynbTare vero cyaebHble cryllaHus Havyanncb TpeMms rogamu
nosxe. B mae 2006 roga geno B. llewensa 6bi1o nepegaHo u3 Cyae6bHoi nanatel || B CynebHyio
nanarty |, koTopas B aBrycte noctaHoBu/a, YTO OH MOXET y4yacTBOBaTb B NpoLecce TObKO Npu Hasmymm
3alMTHMKA, KOTOpOoro Ao/mkeH Oyaet nopobpaTb cekpeTapb TpubyHana. B okTsa6pe Toro e roga aTto
pelleHve O6bl/I0 OTMEHEHO AnennsuMoHHol nanatoi. OpHako, Kak ykasbiBaeT A. B. MesseB, He
MOHAC/IbILLKE 3HAKOMbIA C OOGCTOATENIbCTBAMM PACCMOTPEHWUS fAena, OyKBaslbHO Ha Crefylowem xe
3acefaHun nocse OTMEHbl pelleHns O HasHadeHun agsokata CyaebHas nanata BHOBb HasHaumnia
06BMHAEMOMY 3alUMTHUKA, BCneacTeue dero B. Lewwesnb Gbia BbIHYXAEH 06bABUTL r0O1040BKY. B TOT rog,
B THOpemHoli kamepe ymep C. MwuoweBny, 4TO MOPOAWIO MHOTOYUC/IEHHbIE CAYXW U WHCUHyauuw,
NMO3TOMY HUKTO HE XOTes NOBTOpeHust nogobHoro ¢ B. Wewenem. 8 gekabpsa 2006 roga AnennsumMoHHas
nasata NoBTOPHO OTMeHwsa pelleHne CyaebHoO nanatbl M npefocTaBnia 06BUHAEMOMY BO3MOXHOCTb
3almiatb cebs IMUHO™,

Jlio6onbiTHa aprymeHTaumns AnennsuvoHHON nanaTbl, NpUHABLLEl Takoe pelleHue. o ee MHeHuto,
Lewento «He 6bI10 AaHO peasibHOro LWaHca nokasarb, YTO, HECMOTPS Ha ero npeablgyllee noBefeHue,
ceiiyac OH MOHMMAET, YTO AN paspeLleHns 3almlaTbCsa SIMYHO OH OO/DKEH NoAuYMHATLCA lMpaBuiam
npoueaypbl U paokasbiBaHna MTBKO, M 4uTto OH corflaceH ¢ atum». lpu 3TOM nanarta cneunanbHo
OroBopw/iacb, YTO «HET HUKAKUX COMHEHWA B TOM, YTO B CBETE MPOLEMOHCTpMpoBaHHOro Lewenem
noesefeHus, cygebHasd nanata Oblna BNpaBe Ha3Ha4MTb eMy afBoKaTa» U YTO OHa «MNpuU3HaeT ycuams
cyne6Hoi nanatbl o6ecneunTb cnpaBei/vBbIli MPOLECC M ONepaTNBHOE PacCMOTPeHne gena»*,

Mpouecc no geny B. Wewensa 3asepwunica B 2016 rogy ceHcaunoHHbIM orpasaHvem nogcyaumMoro.
K TomMy BpemeHu OH yxe nostopa roga Kak Haxoguncsa goma, B benrpage, ¢ nofo3peHnem Ha pak, 4To
MO3BO/IW/IO €MY TMOKWHYTb MEeHUTEHUMApHbIA LeHTp. TemM cambiM B 3ak/l04eHUM OH npoBest 6osee
ABeHaguaTtn net. B 2018 rogy, korga npurosop 6bin nepecmotpeH MexaHu3mom, B. Lewenb 6bi

% TMoppoGHee o gene B. Lelwens cMm.: [soliHbie cmaHdapmbl 8 3awjume npas 4esioseka: kasyc npogeccopa Lewens: c6. cm. |
cocT. A. V. dunnmoHoBa. M. : ®oHf UCT. nepcnekTunsbl, 2009.

3 Zahar A. Legal Aid, Self-Representation and the Crisis at the Hague Tribunal // Criminal Law Forum. 2008. Ne 19. P. 257-259.

40 UuT. no: Bohlander M. Op. cit. P. 166.

41 [BoiiHble cTaHgapThl B 3alyTe NpaB YenoBeka: kasyc npodgeccopa LWewwens. C. 78, 79.

42 Tam xe. C. 79.
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npu3HaH BUHOBHbIM. EMy 6bl/10 Ha3Ha4YeHO HakaszaHWe B BUAE AECATU NIET IMLIEHNS CBOOOAbI, 3a4TEHHbIX
€My B CPOK peasibHO OTObITOrO.

MonbITKy 3awmwars cebs NMMYHO NpeanpuHAN cmepTenbHblii Bpar C. Munowesunya n B. Wewens —
xopBaTtckuii reHepan C. Mpasnsik, NpocnaBmMBLUNIACA TEM, YTO Ha NOC/AeAHEM B uctopumn 3acegaHnm MTBHO
[EeCATbI0 rofamy Mo3Xe AEeMOHCTPATMBHO BbIMWA Yawy ¢ f40M. OfgHako 3a401ro o atoro CypebHas
nanara npegoctaBuia emy, MOMMMO Ha3HAYEeHHOTO 3alMTHMKA, TaKKe ONpefesieHHyl cBoboay B
obpalleHnM c xogataiicTBamMmuM K cygy W pgonpoce cBugeteneii. OfHako BCKOpPE CTaslo SICHO, 4TO
uvnposusauum C. lMpanska 6blIM «NycTOW TpaToii BpemeHu»**, BCreACcTBME Yero noAcyAnMbIA 6bi
JIMWEH COOTBETCTBYHOLWWMX NpaB. ANensuuoHHas nasiata TEM HE MEeHee MoAYEpPKHYa, YTO «MpaBo Ha
3alMTHMKA M NpaBo 3awumuiaTb Ceba /IMYHO He SABMSAKTCA B3aMMOWUCK/OHAKLWUMKN U YTO HasHayYeHue
3alIMTHMKA HEe OTMEHSIET NpaBa 06BMHAEMOr0 TakkKe HenocpeACTBEHHO YYacTBOBaTb B C/YLIAHUSX»*,

MogBegemM MNpPOMEXYTOYHble WTOMM. Ha nepBblit B3rAs4, NpaBo 3awywartb cebs NUYHO B
MeXOyHapOAHbIX YrONOBHbIX pasbuparenbCTBax BbIMIAAUT Kak NpuMep «MepTBOro npasa» (Nar. jus
mortua), pyAUMEHT, AaHb MCTOPMYECKOW Tpaauuum, TAHYLLIERcs co BpemMeH HiopHb6epra, n6o B CTO/b
C/IOXHbIX M KOMMJIEKCHBbIX Aefnax, KOTopble paccMaTpyBaloTCA B MeEXAyHapoAHbIX TpubyHasax, pegko
Kakoi noAcyaumblin 3axodeT oboiTnck 6e3 nomolm npocheccnoHana. Bece meHsieTcs, Korga cynebHyto
TPUBYHy 3axBaTbIiBaeT «NONTUK-MAHUMYIATOP», €C/IM BOCNO/1b30BaTbCA Knaccudgmkaumneii, BbiIBE4EHHO
Hamn paHee®™. TMpPUPOXOEHHbLIN akTep, /L0, 3aHWMaBlLUee, Kak MpaBu/o, BbICOKOE [0/HKHOCTHOE
nonoxeHve (MunoweBuy — 6bIBWINIA Npe3ngeHT, Lewens — BuUe-NpemMbep), ymetouwee pabotartb Ha
ny6/vKy 1 ollapalumBaTb CYAei U3 «NepBOro Mypa» CBOUM MOBEAEHNEM B 3a/1€ Cy[a, — TaKoi YenoBek,
nonyyas npaBo 3allMliaTb Ce6s AIMYHO, MCMONb3YET €r0 Kak FPO3HOEe MpoLeccyasibHoe OpyXue,
CnocobHoe nogopBaTb aBTOPMTET NOGOr0 MeXAyHapoAHOro TpubyHana. VIMEHHO MO 3TON MpuuUMHe
M. Wapdy, 0aMH 13 UHTENNEKTYaslbHbIX «MOTOPOB» co3fdaHua MTBHO, B cBoel nocnegHein MoHorpadum
npegnaraetr B 6yayliem BOBCe OTKasarbCsA OT NpefocTaB/ieHMs JaHHOro npasa 00BMHAEMbIM C LEfbH
nsbexarb xaoca B 3asie cyaa’s.

3. Ctpateruu noBefeHusi 06BMHSAEMbIX B Xofe cyae6Horo pasbuparenbcrea

Kak yxe cTtasio ACHO unuTaTento, cTpaTernv noBeaeHus npeanonaraemblx MexayHapoaHbIX NPecTynHNKOB
Ha cyge nposerawT Mexay ABYMs Moscamu: COTPYAHUYECTBO Uam 06¢Tpykumsa. Ho ecnv nepsblii umeeT
yeTkMe, HOPMATMBHO YCTAHOB/IEHHblE paMKW, OTPaXKeHHble B  YyypeAuTesNlbHbIX  OOKYMEHTax
MeXYHapoAHON YronoBHOM HOCTULMKN, TO BTOPOWA MOXET ObiTb BbIBEAEH WUCKMOUUATENNBHO WUHAYKTVBHO,
OCHOBbIBASACb Ha aHa/IM3e COOTBETCTBYIOLLMX MPaKTUK.

Crparernsi, ycnoBHo MMeHyemas «COTPYAHMYECTBO», WUMEEeT MEeCTO Mpexae Bcero Torga, korga
06BMHSAEMbI NAET Ha 3akNioyYeHre cornaleHns 0 NpUM3HaHUKM BUHbI. [NepBOHaYanbHas pegakumusa Ycrtasa
MTBHO npegycmatpuBana, yUto «CygebHas nasata ornawaeT 06BUHMTENIBHOE 3ak/lodeHne 1 npegnaraet
06BMHAEMOMY cAenaTb 3asBneHue (aHr.: to enter a plea)... 3atem CynebHas nasarta HasHavyaeT gary
cyfebHoro pasbuparensctea» (4actb 3 ctartby 20). OgHaKko O4eBUAHO, YTO TEPMUH «plea» MOXET BbiTb
pacueHeH M Kak caefnka C npasBoCyaMeM, W Kak NpOCToe «3asB/ieHve» (UMEeHHO nocnegHwii BapuaHTt
ynotpebnserca B oduuManbHOM NepeBode TekcTa YcTaBa Ha pycckuii Ai3blk). BosHukwas npobnema
6bl1a OKOHYaTeslbHO yperynmpoBaHa /inwb B koHUe 2001 roga, korga B MNpaBuna 6bi1a BHECEHa cTaTbs
62ter, B0 MHorom ayb6nupytowas npasuno 1lc ®egepanbHbIX NpasBua YroloOBHOrO CyA4onpou3BoAcTBa
CLA. IBymA rogamu nosxe aHa10rMyHoe nosioxeHue nossusiock B MNpasunax MTP.

lMpu3HaTesibHble  MoKas3aHWs, O03BYYeHHble MNOACYAMMbIM, COrNacuBLLIMMCH  COTpyAHWYaTb C
06BMHEHVEM, CO3HaTeflbHO WAM  6ecco3HaTeslbHO  CMOCOOCTBYOT  BO3HWKHOBEHUKO  Pas/MyHbIX
NMCUXONOrM4yeckux PeHOMeHOB, OAMH U3 KOTOPbIX U3BEeCTeH Kak adhdrekT CunuHro. OH 3ak/ovaeTcs B
TOM, 4YTO My6/IMYHbIE NPU3HAHKSA B COBEPLLUEHUN MACCOBbIX NPECTYN/IEHNIA pa3pyLUatoT KPyroByr MOPYKY
MO/TYaHUST U MOPOXAAT LEMHYI0 peakuuio HOBbIX CBUAETENbCTB* . Peub MAET, B YACTHOCTU, O GbIBLUEM
odhmepe apreHTUHCKon apmumn A. CUNINHIO, CNYXMBLUEM B NeYasibHO M3BECTHOW LLIKonie mexaHmkoB BMC
(ESMA), KoTopas BO BpeMeHa BOeHHOI avkTatypbl 1976—-1983 rogoB Mcnonb3oBasiacb Kak noanosbHas

4 Zahar A. Op. cit. P. 250.

4 Ibid. P. 250, 251.

4 EBceeB A. . Ykas. cou. C. 84, 85.

4% Scharf M. Combatting Chaos in the Courtroom /I The Legacy of Ad Hoc Tribunals in International Criminal Law | ed. by
M. Sterio, M. Scharf. Cambridge : Cambridge University Press, 2019. P. 304.

47 2nnne H. Heydo6Hoe npow/ioe: namMmsims 0 20Cy0apCmBeHHbIX MPecmynieHusix 8 Poccuu u dpyeux cmpaHax. M. : HoBoe nnT.
0603peHue, 2020. C. 149, 150.

84



TIOpbMa ANS TaliHbIX pacnpaB Haj onno3uumein. Ha cyge — BHadvane y cebst Ha poguHe, a 3aTem B
Wcnanun (rge oH 6bLn npuroBopeH K 1084 rogam THOPEMHOrO 3aknoveHus)*® — CunuHro nosepan o
MbITKAX 3aKMHOYEHHbIX, TaK Ha3bIBaeMbIX «MosieTax CMepTu» 1 T. n.

Ho MOXHO npuBecTn 1 MHOW npumep. Tak, oAMH U3 NNAEPOB XyHTbl agmupan 3. Maccepa, byayun
cyamm B 1985 rogy B ByaHoc-Aiipece, ABWICS Ha mpouecc B napagHoii dopme, npu opaeHax, B
HauuWeHHbIX 0 6necka canorax M C YXOXEHHbIMW HOITAMW, 3asBMB MPU 3TOM, 4YTO MNpU3HAET
«OTBETCTBEHHOCTb, HO HE BUHY»*°.

B a3TOM cCloXeTe oOTpaxalTca [Ba CTWIA MNOBEAEHWS Ha npoueccax 0 MexXAyHapoHbIX
NPeCTYN/EHNAX: OAWH, KOTOPOro NPUAEPXMBAIOTCA pAL0Bble UCNOHUTENN U KOMaHAUPbI CpefHero 3seHa
Hanogobve CuNWHro, cuuTaBlUMe, 4YTO «WUX Npefanu», U BTOPOA — MOJIHOE OTpuLaHNe BUHBI,
XapakTepHoe B 00fblUeli Mepe A1 BbICOKONOCTAB/AEHHbIX MEPCOH, 06nafarlmMx HeobxoanMbIM
pecypcom Ans CBOE 3awWmTbl U gaxe nonynspusaumm cogesiHHoro. KpaiHein, goBedeHHON A0 rpoTecka
dhopmoli  OTpuL@HUS CBOE NPUYACTHOCTM K COBEPLUEHHbIM MNPECTYN/IEHUSAM SBSETCA «KyNbTypa
paspbiBa», yrnoMuHaBlIasacsa Hamu paHee. M. LlWapd Bbigenser Takvue ee opmbl: 1) naccusHoe
HeyBaXeHVe K cygy (Hampumep, Korga 06BUHSEMbIA obpawaercs K cyabsam 6e3 AO/MKHOIO YBaXKeHUS,
3aMeHss BblpaXeHne «Balwa 4yecTb» HeWTpasibHbIM «roCnoAMH/rocnoxa»); 2) caboTax HeobXoaUMbIX
npoLeccyasibHbIX AelicTBUi, 6€3 CoBEpLUEHNS KOTOPbIX CyAebHoe pa3bupaTenbCTBO He AOCTUTHET CBOUX
uenei (Hanpumep, NPOM3HECEHWE MOMUTUYECKN aHraXMPOBAHHbIX peyveil BMeCTO MNpoBeAeHUs
nepekpecTHoro gonpoca); 3) 60MKOT cyAebHbIX CNyLIaHUA i 06bSBEHUE TONOA0BKM; 4) NpepbiBaHNE
cyfie6bHOro 3acefaHus BblKpUKaMu C MecTa WUanm pyraHbio; 5) nonbITkK Ny6AnNYHOro packpbiTUS JIMYHOCTU
3allUMLIeHHOro cBuaeTens; 6) obpaleHve K mU3MyeckoMy HacWIvio B 3ase cyda, BKAKYas MOonbITKA
yAapuTb KOro-iméo v coBeplunTb cynumna®.

MprBeAeM HECKO/IbKO KpacHOPeUMBbIX MPUMEPOB, UTOCTPUPYIOLWNX Ha3BaHHbIe (DOPMbI «KY/IbTYpbI
pas3pbiBax.

Ha npouecce no geny C. MwnoweBuya OAHWM W3 CBUAETENE OBBUHEHUS BbICTYMas KOCOBCKWI
anbaHel, A. Bepuwia, Yby 6nn3KNe 661N YOUTBI CEPOCKMMY BOEHHO-MONMULIEACKMMU CU1aMu B pesysibTate
3a4MCTKU.

Bepvwa: Monvuma npuwna, 4tobbl YOUTb BCEX anbaHUEB: MYXUMH, XEHLUMH W AeTel, Aaxe
6epeMEHHbIX XeHLUMH. Mo Toi npuynHe, No OAHON €AMHCTBEHHON NPUYMHE, YTO OHW anbaHLpbI.
Mwunowesuny: Bbl anbaHew?

Bepuwa: fa.

MwunoweBuy: MoyeMmy xe Bbl TOrAa 40 CUX MOp XUBbI?®:

Ewe npumep. 3awmueHHasa ceugeTensHmua «K-15» aaet nokasaHuMs 0 MacCOBbIX M3HACUI0BAHNAX
anbaHCcKuX XeHwmH cepbamn B 1998-1999 rogax. Munolwiesny Bo BpeMs NPOBEAEHUSA ee NepeKpecTHOro
Jonpoca HauyMHaeT BCNyX pasrarofibCTBoBaThb: «Kasib, KOHEYHO, YTO 3Ta MOMOLASA KEHLMHa cTana
XXEPTBOW M3HACWUI0BaHWSA, eC/v 3TO NpaBaa, A He cobupatocb ee HM 0 YeM paccrpalumsaTh... Kosb ckopo
6b1/10 COBEPLUEHO U3HACWU/I0BaHMe, ONpefesieHHo, OHO He OblI/I0 AEe/I0M PyK apMuv UM Nonvummn, Beb
OHW apecTOoBbLIBAIOT NPECTYMHIKOB AAXe 3a MOMbITKY COBEPLUEHUS] U3HACUMNOBAHUS. .. »%2,

A BOT TUMMYHbIA NpUMep nepebpaHkn ¢ NpeacenatensCTBYOWNM CYLbeil:

Cynbsi Maii: lMepeligem Tenepb K 06BMHSieMoMy. [ocnogvH MwunoweBud, y Bac ecTb Kakue-nnbo
BOMPOCHI, KOTOPbIE Bbl XOTENN Gbl 06CYANTL? HanoMuHato Bam, YTO Ha 3TOI CTaAMn HUKAKME peun He
[103BONAOTCA.

O6BVHAEMbIA: Hy, npexae Bcero, 4 xoren Obl Y3Hartb, MOTY /i A TOBOPUTb WU/ XXE€ MHE ONATb OTK/IKoYaTt
MUKPOOOH?

Cynbst Mai: FTocnogmH MwunolwieBund, ecnv Bbl 6yaeTe cebs BeCTU Hag/lexalum 06pa3oM, KOHEYHO,
BaMm 6y,EI,6‘T No3B0OJ1IEHO FOBOPUTD.

O6BuHsAeMbI:  Xopowo. Torga A xoten  6bl  MPOAEMOHCTPMPOBaTb  [OKa3aTenbCcTBa,
cBnaeTenbCTeByrOwe 0 HE3aKOHHOCTU Tp|/|6yHana.

Cyabsi Maii: Bbl y)Xe BHOCM/IM XOA4aTaiicTBO Mo 3TOMY BOMPOCY (OTK/oUaeT MUKPOGIoH)®S,

4 Onsa VicnaHum 3To 6blNo NepBoe B MUcTopuu cyaeGHoe pa3GuparesibCTBO, B KOTOPOM OGBUHEHWSI Kacasuch MPecTynieHwui

NPOTMB YENOBEYHOCTH, NPEAYCMOTPEHHbIX B YTO/TOBHOM KOZEKCE 3TOW cTpaHbl Tosbko ¢ 2003 roga.

4 Payne L. Unsettling Accounts I/ The Routledge International Handbook of Perpetrator Studies / ed. by S. Knittel, Z. Goldberg.
L.-N. Y. : Routledge, 2020. P. 134.

50 Scharf M. Combatting Chaos in the Courtroom. P. 286, 287.

51 Petrovic V. Slobodan Milosevic in the Hague: Failed Success of a Historical Trial /| Remembrance, History and Justice / ed. by
V. Tismaneanu and B. lacob. B. : Central European University Press, 2015. P. 300.

52 Ibid.

5 Lyt no: Steinitz M. Op. cit. P. 115.
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BmecTe ¢ TeM He06x0AMMO YyUUTbIBATb, YTO NOAaB/IsALEe 60MbLUMHCTBO CyAebHbIX pa3bupaTenseTs,
NPOXOAALMX Ha MEXAYHapOoLHOM YpPOBHE, B pPaBHOW CTEMeHW yAasieHbl U OT HanpshKeHHeMWwmnx
«CypAebHbIX Woy» (aHrn.: show trial), n OT Ny6ANYHOIO packasiHUs B CoAesiHHOM. Yalle agBokaTbl, He
YHWXasACb 0 03/106N1eHMa 1 TpyObiX BbINaA0B, NbITATCA anenmpoBaTtb K OCHOBaHUSAM OCBOOOXAEHNS
OT YrOoMOBHOM OTBETCTBEHHOCTW, Kak TO: Heobxoanmas 060poHa, NPUHYXAeHMe, owunbka B dakTe uam
npaee n T. 4. Ewe 6onee pacnpocTtpaHeHa Takas cTparternsi, npy KOTOpPOi 3awmTa, SeNCTByLas B
WHTEpecax  O0O6BMHAEMOro,  CcTapaeTcd  nokonebatb  AOOPOKAYECTBEHHOCTb  [0Ka3aTesibCTa,
npeacTaBeHHbIX 06BUHEHNEM®,

34ecb HeoB6XOAUMO YuWTbIBATb, YTO AesATeNbHOCTb N060ro opraHa MeXAyHapOAHOro YrosioBHOrO
npaBocyaus nofdyvHeHa OnpefesieHHbIM CTaHJapTam [AoKasblBaHusl, Hambosiee CTPOrMM M3 KOTOPbIX
SIBNSIETCA CTaHAApPT «BHE pa3yMHbIX COMHEHW» (aHrn.. beyond reasonable doubt). B cooTBETCTBUM C
HAM OCyAWTb JIMLUO MOXHO NWWb TOrga, Korga Nto6oi HenpeaB3aTbI YenoBeK, U3y4nB MMeoLwmecs
JokasaTesnbCcTBa, npuwesn 6bl K BbIBOAY O BUHOBHOCTU 06BMHAEMOro. [py 3TOM NOMoXeHUss PUMCKOro
cTaryta 3akpennsioT Tpu cTaHgapTa AoKa3biBaHWs MPUMEHUTENBHO K KaXKA0W cTagumn NPouM3BOACTBA MO
aeny. B cootBeTcTBMM CO cTaTbein 58 ManaTa npegBapuTenibHOrO npomssoactsa MYC BnpaBe BblaaTb
OpAep Ha apecT TOro WM MHOTO Niuua B ciy4vae, ec/i MMEeKTCs pasyMHble OCHOBaHMA nonaratb (aHri.:
reasonable grounds to believe), 4To NPecTynjieHne COBEPLLEHO AaHHbIM SINLOM 1 TpebyeTcs ero apecT.
Bcuny uactu 7 ctartbm 61 Ha craguu yTBepXAeHus 06BUHeHMA [lanata npeaBapuTesnibHOro
npou3BOACTBa  OMNpefdensieT, WMeKTCa U [OoCTaTouyHble  [oKasaTesbCTBa A/ YCTaHOB/EHWA
CYLLECTBEHHbIX OCHOBaHWn nonaratb (aHrn.. substantial grounds to believe), 4To paHHoe MUO
COBEPLUNSIO KakAoe M3 MPECTYN/IEHWI, B KOTOPbIX OHO 06BMHAETCA. U y)Ke HeNoCpPeACTBEHHO B CyAe6HOM
3acefaHuu BUHa NOACYAMMOrO AO/MKHA ObITb fOKa3aHa «BHE Pa3yMHbIX COMHEHW.

Tak, B Hayasie 2019 roga MYC He Hallen BuHbI bbiBLIErO Npe3ngeHTa KoT-g'Byapa J1. F6ar6o u ero
cnogsmxHuka L. Bne Myge rnaBHbiM 06pa3oM NOTOMY, YTO, MO MHEHWIO CyAei, He 6bln foKasaHbl Takme
OCHOBHblE 3/IEMEHTbI MPECTYNNEHWI, KakK CyLecTBOBaHME «OBLLEro naHa» CoXpaHATb BnacTe [6ar6o, a
KpoOMe TOro, He OblsI0 COYTEHO [0Ka3aHHbIM CyLlecTBOBaHWE ()OpM Hacunus, KoTopble MOrnu Obl
CBMAETENbCTBOBATb O HA/IMUMK «MOSINTUKMA HanafeHUsl Ha rPaXaaHCcKoe HaceneHne»™,

B aToii cBA3M HeobxoAMMO pasnuuyatb MOMIHOE oOmnpaBhaHne 06BMHAEMOro, pe3y/ibTaToM 4vero
ABnsieTcs BblHeceHne CynebHoW nanatoil onpaBaaTe/ibHOr0 NPUroBopa, Nocsie KOTOPOro siuuy He MOoryT
6bITb NpPeLbAB/IEHbl aHA/I0TUYHbIE 0GBMHEHUS, U TaK Ha3blBaeMoe YaCcTUYHOe onpaBAaHne A0 OKOHYaHWA
aena (aHrn.: no case to answer), umeBLLee MecTo B fene Fb6ar6o n bne MNyge. B cCOOTBETCTBUU C HUM
MYC MOXeT NOCTaHOBUTb, YTO A0Ka3aTeNlbCTBa, NpeAcTaB/eHHble [MPOKYpopoM, HEAOCTATOUHbI MO BCEM
WX HEKOTOPbIM MyHKTaM OOBMHMTE/ILHOIO 3ak/loyeHus. B TakoM c/lydae HUYTO He npensTcTeyer
NPOKYpoOpy BMNOCAEACTBMM BHOBb 06pPaTUTbLCA C MPOCHLOON 06 YTBEPXAEHMM 3TOr0 OOGBUHEHWS, KOraa
Takas npocbba Oyger noggepxaHa AOMONHWUTENbHbIMW foKasaTenbcTBamn. Ho ans atoro Tpebyetcs

BpeEMSI.

4. BosBpalasicb K CcyaebHOMYy WCCMeAOBaHUI0 JIMYHOCTU  MEXAYHapOAHOro
NpecTynHuKa

OnpegenexHvie npeaenoB CyAeOGHOro MO3HAHUS JIMYHOCTU OOBMHSAEMOr0O — OfHa W3 KNaCCUYECKUX
npobnem yronoBHOro cyaonpou3soacTsa. LLMpokoe ocBelleHWe oHa ycrnena nosyyYnTb M B LLapCKoi
Poccuun®®, n B coBeTckue rofbl®’, 1 Bbi3BaTb HE MEHEE OXWB/IeHHble CMOPbl B COBPEMEHHOI 3anaaHol
[IOKTpMHE®, OCO6EHHO OCTPO OHA CTOWUT B AESATE/IbHOCTU MPUCSHKHBIX: «CYA, YULbI», TO eCTb /Il0AU, He
UMelLLMe pUaMYecKoro 06pasoBaHns, JIerko MOTyT NonacTb NOZ MMMHO3 UCKYCHO BbI3BaHHbIX CTPACTeW
N PUTOPUYECKUX YXULLPEHWUIA, OMpaBAblBalOLWLMX NoBefeHne o6BMHAEMOoro. O TOM Xe CBUAETENbCTBYET
obpalleHe K PYCCKOWM KnacCMYecKoW nutepartype, No kpavHel Mepe, TeM ee MNpoM3BeAeHMsIM, rae
3arparnsaroTca BOMpockl npasa. Hanpumep, B pomaHe J1. H. Tonctoro «BockpeceHne» MOXHO NpoyecTb
cnepywulee: «Bo-BTOpbIX, 3aWMTHMK MacnoBoii... Gbl1 OCTAHOB/IEH BO BPEMS peun npeaceparesiem,

5 Stahn C. A Critical Introduction to International Criminal Law. Cambridge : Cambridge University Press, 2019. P. 286.

% Cwm.: URL: https:/iwww.icc-cpi.int/cdi/gbagbo-goude (aata goctyna: 17.02.2024).

% Cm.: lpopsuHckuii M. M. CydebHoe uccriedosaHue J/UYHOCMU 06BUHsIEMO20 o Oelicmsyrowemy npasy [ XKypHan
MwuHucTepcTtBa tocTuun. 1916. Ne 8. C. 24—69; oH xe. CydebHoe ucc/iedosaHue IUYHOCMU 06BUHSIEMO20 M0 delicmsyrowemy
npasy (okoH4aHue) /1 )XypHan MuHuctepcTsa toctuumm. 1916. Ne 9. C. 87-128.

57 Cm.: KamuHckas B. W. MokasaHusi 06BUHSIEMO20 8 COBEMCKOM y20/108HOM ripoyecce. M. : 3a-8o AH CCCP, 1960.

%8 Elberling B. The Defendant in International Criminal Proceedings. L. : Hart Publ., 2012.
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Korga, xenasi oxapakrepusoBaTb JIMYHOCTb MacnoBoii, OH KOCHY/ICS BHYTPEHHUX NPUYUH ee najeHus, Ha
TOM OCHOBaHWMW, YTO C/I0Ba 3alIMTHUKA SKOObI HE OTHOCATCA NPSMO K Aeny, a Mexagy Tem B genax
YrONOBHbIX, KaKk TO Obl/I0 HEOAQHOKPATHO YyKa3biBaemMo CeHaToM, BbIAICHEHME XapakTepa U BoobOLie
HPaBCTBEHHOIO 06/MMKa NOACYAMMOr0 MMEET NEPBEHCTBYHLLEE 3HaYeHue, XOTA Obl 418 NpaBWIbHOIO
peLLeHnst BOMPOCa 0 BMEHEHUN. .. »%°,

B camom gene, KaccaumoHHblii ceHat B gene O. MNanem, ybuBLueli cTyaeHTa 13-3a 3aTsHyBLUelca 1
HepasgeneHHoit N6eK®, ncxogun us cnepytowlero: «CBONCTBO SIMUHOCTM MPECTYNHUKA, Er0 XapakTep,
€ro poj, 3aHATUA M T. N. NoAnexar WCCNefoBaHWI0 /LWL HACTONbKO, HACKOSIbKO OHW BAOXWIWCH B
NpecTynHoe fesiHne, ONpeaenstoT ero cocTaB, YCMOBUS W CTeNeHb OTBETCTBEHHOCTU, CAyXaT
OelicTBUTENbHBIM U HEOOXOAUMBIM MOCO6GMEM /19 ypasyMeHWss MOTUBOB MPECTYMNHON AeATeNbHOCTH,
C/ly4alHOCTM WM 3aKOPEHESIOCTU MPEeCcTYNHOW BOMM. TONbKO B 3TOM 3HAYEHWM MOXET MO4Jexarb
o6cnefoBaHNio M NPOLLIOEe MPECTYNHWKA, HACKO/IbKO OHO, MO CBOWCTBY MNPUNUCLIBAEMOrO €My
NPECTYNEeHNs, CAYXUT ONA YACHEHWS CaMOW BO3MOXHOCTW YYMHEHMS WM [AHHOTO AESHUS WAW ero
CBOWCTB, a He [Ans 06Leil XapakTepUCTUKM BUHOBHOIO... Tak Kak Cydy W HakasaHuil nogjexar He
MOPOYHbIE HAKMOHHOCTA W MPVBbLIYKM, a JIMlb YYMHEHHOe MNpecTynHoe aesHue»®. LiTupoBaHHas
CEeHTEeHUMSA — «/IMYHOCTb MNPECTYMHMKA MNOAEeXWT WUCCEef0BaHMI0 MWL HACTOMbKO, HACKOSIbKO OHa
B/IOXWUNAacb B MpecTynneHne», 3anmcrteoBaHHasas CeHaTom u3 Tpygos H. C. TaraHuesa u A. ®. KoHu,
BblpaXaeT noaxof, AOMUHMPOBABLUMA MPW paspeLLeHun YronoBHbIX Aen B KoHue XIX — Havane XX
BEKOB.

B mMexayHapoAHOM YrosioBHOM NpaBoCcyAuu, B CYLLHOCTU, AEACTBYET TOT Xe NpuHumMn. 1S Hac BaxeH
He cam dhakT, uto [. Tagmuy paboTan TpeHepoM MO Kaparte A0 Hadana HOrocnaBCKOW BOWHbI
1991-1995rogoB, a TO, Kak OH MNPUMEHAN MOJMyYeHHble HaBblkM. B yacTHOCTM, B pelleHun
AnennsumoHHoin nanatel MTBHKO no pgeny lNpokypop npomus Taduda cka3aHo: «AnennsHT NpUHUMas
aKTMBHOE yyacTve B HanageHuM Ha OEPEeBHK FACHWYM, CTOHAS U XECTOKO M36uBas MYXUMH U3 ymcna
XUTenein aepesHu» (8§ 232)%2.

BmecTe ¢ Tem B Ha3BaHHOM pelueHnn MTBHO kacaeTcs Takoro acnekra SIMYHOCTN 06BUHAEMOrO, Kak
COBEpLUEHME AESHMA «MO0 JINYHBIM MOTUBaM» (MMesi B BUAY JINUHYIO HENPUSI3Hb MeXAy OGOCHUACKMMM
cepbamun Hanogobue [. Tagnya v 6OCHUACKUMKU MyCyNbMaHaMu, CyLLECTBOBABLUYIO CTONETUAMU, a He
KaKk 9/eMEHT «COBMECTHOrO MPECTYMHOro MpeanpusaTus», Ha 4YeM HacTaMBaslo 06BUHEHWE).
AnennsaumoHHasa nanarta fnpuwsia K HECKOMbKO NapafokcasibHOMY BbIBOAY O HEMOCTMXMMOCTU MOTUBOB B
YyronoBHOM npase B LenoM. «[peactaBum cebe BbiCOKOMocTasneHHoro ocuuepa CC, — roBopuTcs B
MOTMBMPOBOYHO YacTN peLLeHnsi, — KOTOPbIV YTBEPXAAET, UTO y4acTBOBaUT B reHOLMAE EBPEEB 1 LibiraH
N0 «UCKMOUUTENIBHO SINYHBIMY» MpPUYMHaM, MOCKOSIbKY OH nuTaer rybokyld HEHaBWUCTb K eBpesM U
ublraHaMm... U HW MO KakoW WHOI npuymHe. B koHeyHOM cuyeTe 6bin Obl onpaBgaH /160 06BUHAEMBIN,
KOTOpbIA Cbirpa/l Po/ib B MAaCCOBbIX YOUACTBAX WCK/OUUTENIBHO M3 3rOMCTUYECKUX COOBPaKEHUI»
(8 269)%. N panee cnegyeT o6wuii BbiBoA: «COOTBETCTBYHOLLEE MPELEAEHTHOE MpaBo U AyX
MEeXAYHapoAHbIX HOPM... YETKO A[aloT MOHATb, YTO COMIacHO OObIYHOMY MeXAyHapogHOMY npasy,
“UCKNIOUNTESNTBHO fINYHbIE MOTMBBLI” HE MMEKT HMKAKOro 3Ha4yeHus npu onpefeneHnu Toro, 6bL10 nn
COBEpLLEHO NPECTYN/IeHNe NPOTUB YesloBeYHoCTU» (§ 270)54.

OpHako uHorga BCTPevarTCs Kelcbl, KOTOopble HEBO3MOXHO MpaBW/IbHO paspewntb 6e3 yyeta He
NpoCcTO KpaiiHe cneyndn4eckoro HauMoOHasIbHOTO KOHTEKCTa, HO W TOro OJIOXKEHWS, KOTOPbIiA
006BUHSAEMbIV Ae-(hakTo 3aHMMan B NPEecTynHoi uepapxun. Mpuyem B TpaaMUMOHHbIX 06LLEeCcTBaXx,
KOTOpble BCe elle CyLIecTBYIT Ha NpaBoBoi kapTe mupa (B Adprike, ABCTpanimm, OKeaHunn), AyXOBHbIe
nngepsl, kKak nogyepknsaeT A. V. KoBnep, «MOryT He 3aHMMaTb HMKaKOro nocra, HO MpUHMMAaTh yyacTtune
B Aenax, KacatoLmxcs Bcero o6ulectsa»®.

% UwuTt. no: EcakoB I A. PomaH /1. H. Tosicmo2o «BoCkpeceHue»: UcmopuKko-npasosas pekoHcmpykyusi. M. : MpocnekT, 2023.
C. 205.

5 O noacyaumoii 3awpasiunii ee H. . Kapa6uyeBckuil ckasan Ha cyae: «XKeHLyHa, Kak BCe XeHLmHbI! JocTynHas ans Toro,
Kem yB/ieyeHa unm Koro nonbuna, u ropaas,  HeNnpUCTyNHasa A1 TOro, KTO He CyMen BHYLUWTL el 4yBCTBO». CM.: CydebHble
peyu ussBecmHbIX pycckux topucmos: C6. / cocT. E. M. BopoxeiikuH. M. : Toctopuzgar, 1958. C. 407.

51 TpoasuHckuii M. M. Yka3. coy. C. 120, 121.

52 MpeueneHT Ne 180, MTBHO, «O6BUHUTENL NPOTMB Taguya» // MpaBoBas 3almTa BO BpeMsi BoliHbl: B 4-x TT. / cocT. M. Cacconu,
A. Bysbe. T. IV. M. : MKKK, 2009. C. 171.

8 Tam xe. C. 173.

5 Tam xe.

% Koenep A. V1. AHmponosiozus npasa: Y4e6Huk 8715 8y308. M. : Hopma, 2002. C. 178.
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B cBoe Bpems ¢ nogobHbIM CTOMKHYNCA CneuvanbHbliil cyg no Coheppa-/leoHe (ganee — Cneucya).
B nene lMpokypop npomus ®oghaHb! U KoHAeBb! eMy NpeacTosio, NOMMMO NPOYero, onpeaeniTe yopmy
OTBETCTBEHHOCTU A. KOHAEBbLI, AYXOBHOIO fingepa naeMeHn Komanopos, HUKorga He GpaBLuero B pyku
OpYXWsi N He 3aHMMaBLUEr0 Kakoro O6bl TO HM Obl1I0 NocTa. «Komaiopbl, — rOBOpPW/IOCbL B CyaeOGHOM
peLleHnm, — BEPUIN B MUCTUYECKYHO CUY JSIL, MPOBOAALLMX 06pSL MHMLMaLmmn, 0CoO6eHHO KOHAEBDI, 1 B
TO, 4YTO [aHHbIA Npouecc obeperaeT mx OT Nynb. Komaiopbl nogunHsimcb KoHaeBe M BOCXMLLAINCH
yenoBekoMm, obnagaBlIMM Takol cwioii. OH HMKOrga He y4yacTBOBa/1 B BOWHE JIMYHO, OAHaKO Korga
Komaliopbl WK Ha Hee, KoHAeBa HamyTCTBOBa/l MX M 6GMaroc/ioBass... HA ogvH komainop He wen Ha
BOlViHy 6e3 ero GnarocnoBeHusi» (8 721)%. Bonee Toro, no MHeHuo Cneucyaa, HopmaH (elle oauH
6oeBuk), PochaHa u KoHaeBa nounTanucb nogobHo CeATOW Tpowuue, rae HopmaH 6bi1 OTUOM,
®ochaHa — CbiHOM, a KoHgeBa — CaTbiM [yxom (§ 337)%. C yuetom 3Tux o6cTosiTENLCTB Chelcys,
npuwen K BbiBody, 4To KoHAeBa MMen MatepuasibHy0 BO3MOXHOCTb NPefoTBPaTUTb YrofI0BHbIE AesSHUS,
oTkasaB UM B 6GnarocnoseHun. OfHaKo [JokasaTesibCTB TOro, Y4To KoHaeBa BHe pasyMHbIX COMHEHMWi
obnagan 3ekTUBHbIM KOHTPO/EM Hag «Cunamum HauuoHasibHOM OOOpOHbI», BCE Xe 06blNo
HefocTaTtovyHo. Ero odmymasnbHblli cTaTtyc NepBOCBSALLEHHUKA AaBasl CneunasibHy BacTb N0 MHULMAaLMK
60/iLL0B, HO He AaBasl BO3MOXHOCTY ONpeaennTb, KTO Ha KakoM poHTe okaxkeTcs (8 806, 853, 916).

BbiBOAbI

MoaBoas UTOr CKasaHHOMY, NPUXOAWTCA Mpu3HaTb, 4YTO MpaBO Ha cnpasegMBoe cyaebHoe
pa3bupartenbcTBO B OpraHax MeXAyHapO4HOro Yro/fIOBHOTO NpPaBOCYAUSt CYLLECTBEHHbIM 06pa3oMm
OT/IMYaEeTCHA OT CBOEI napagurMbl, 3a/I0KEHHON B MeXAyHapoAHbIX [OroBopax O npaBax YenoBeka.
OpHako 3TW OT/IMUMSA, 3ak/lvalolmecs, Hanpumep, B MEHee CKOpPOW BO3MOXHOCTW A1 06BUHAEMOrO
npeactatb  neped  MeXAyHapoAHbIM — CYAOM, OTYacTu OO6YCMOBAEHbl OOBLEKTMBHLIMW  YC/IOBUSMU
OYHKLMOHMPOBaHNSA  MEXAyHapoAHOro nNpaBoCyAusi, B 4acTHOCTM 6onee AnWTeNbHbIMWA, YEM B
HauuMoHaNbHbIX Cyaax, CpOKaMu MOArOTOBKM fAena K C/yLlaHuio, Heobxo4MMOCTbH [A0CTaBleHUs
06BMHSEMOrO B MEHUTEHUMapHbIi LeHTp B laare u psgoM apyrux obctosaTenbcTB. BmecTe ¢ Tem
GONbLUMHCTBO WCCMefoBaTeNell CXOAATCA BO MHEHWMM, 4TO B pas3buparenbCTBax, MPOBOAMMbLIX Ha
MeXyHapoAHOM YpOBHE, 3aliuta HaxoauTCH B MEHee BbIrOAHOM MOSIOKEHWU, HeXenn 06BUMHEHUe,
ABMsoLeecs K TOMy xe odvunasibHbIM nogpasgeneHvem cyga/TpubyHana. B cBow ouvepefpb, 310
NPUBOAUT K TOMY, YTO B peaslbHOW XW3HU y O6GBMHEHMS ropasfo 60nblie BO3MOXHOCTEN [06UTbCS
COTpygHMYeCTBa C BfacTAMM COOTBETCTBYHOLLEIO rocygapcrtBa (Ha TeppuTopUM KOTOPOro  Gblau
COBEpLUEHbI MeXAyHapoAHble NPEeCTYNAeHWs Wan rpaxaaHWHOM KOTOPOro SBASieTcs 06BUHSEMBbIi),
Hexenu y 3awuTtbl. BoT noyemy npaBo 06BMHAEMOrO 3alumuiaTh ce6s NMYHO He Bcerga peasnsyeTcs B
TOIi Mepe, B Kakoli 3TO HEOBX0AMMO ANs Lenein mexayHapogHoro npasocyamsi. 3a4acTyto 06BMHSIEMbIE,
He VMEeloLLME K TOMY Xe CneLuanbHON NoAroTOBKMA U HAaBLIKOB, HAYMHAIDT 3/10ynoTpebnsaTh 3TUM NpaBoM,
npespawjas Tem cambiM cyaebHoe pa3brnparenscTBo B hapc.

Mpruyem cyllecTBYET HeKasi 3aKOHOMEPHOCTb, NPOSIBASALWANACA B TOM, YUTO OOBMHSIEMbIE HU3LLIETO U
CpefHero ypoBHS MOYTU HUKOTAA HE OTKa3blBAKOTCA OT YC/Yyr aBokKaTta, Korfa Kak BbICOKOMOCTaB/IeHHbIe
UYMHOBHMKM 1 BbiBLUME rnaBbl rocygapcTs (C. Munowesuy, B. Wewwenb), owyuias B U3BECTHON CTeNeHn
CBOIO 0OpeYeHHOCTb, MbITAKTCA 3/10yNOTPebUTL NpoueccyasibHbIMKU NpaBaMu, 3awmias cebs SIM4Ho.
HakoHeL,, HEOOGXOAUMOCTb CUMTATLCH HE TOMbKO C caMuMM (DAaKTOM NPECTYMNSIEHUS, HO U C SINYHOCTbLIO
nmua, ero CcoBepluMBLUEro, B CBA3WM C OOLlei TeHAeHUWeil nocnefHux AecATUNeTWd npugasaTtb
NpenMMyLLECTBEHHOE 3HAYeHMe 3TON IMYHOCTM, NPUBOAMT K TOMY, YTO B yCTaBax U npasuaax npoueaypsi
N [0Ka3blBaHUS MEXAYHapOAHbIX YrOMOBHbIX CYA0B U TPUMOYHA/I0B OTCYTCTBYHOT YETKO YCTaHOB/IEHHbIE
CaHKUMW 3a MPecCTYMn/IeHUsl, NPefyCMOTPEHHbIE 3TUMU AOKYMeHTaMu. 3TO 03Ha4aeT, 4YTo onpeaeneHne
Mepbl HakazaHus ByfeT cOCTaBNATb MPEeAMET CYLEenCcKoro yCMOTPEHNs Nocse Toro, Kak CyaebHbIin cocTas
yaanuTCa AN 06CYXAEeHUS U BbIHECEHUSI (DUHASIBHOTO PELLEHNS MO Aeny.

TakoBbl /IMWb HEKOTOPblE W3 MHOXECTBAa MHTEepecHenwnx npobaem, CBSA3aHHbIX C JIMYHOCTbIO
MeXyHapoAHOro MPEecTymHUKa W TeM, Kak OHa MposBNseT cebs Ha cyge — Kak C TOYKM 3peHus
noBefeHNs HENOCPEACTBEHHO B 3a/1€ 3acefaHunii, Tak 1 C TOUKU 3pEHUS TOTO, B KaKO Mepe 3Ta JSIMYHOCTb
[O/MKHA MHTepecoBaTb CaM Cyf, B YaCTHOCTM Npu onpefeneHnn mepbl HakasaHusa. CyaebHas npakTuka
ybeamTensHO AEeMOHCTPUPYET, YTO YYeT SIMYHOCTHLIX OCOGEHHOCTEN, NCUXOM3NYECKNX CBOWCTB, Jaxke

% URL: https://www.refworld.org/cgi-bin/texis/vtx/rwmain?docid=46e123dc2&page=search (gata goctyna: 17.02.2024).
5 Ibid.
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cyeBepuii  06BUHAEMOIO MNO3BOMSET YTOYHWTL PO/  MOCNEAHEr0 B  MEXaHU3Me «CUCTEMHOV
NPEeCTYNHOCTU», MPaBUIbHO KBaNIMOUUMPOBATb €ro AeWCTBMSA U OnpeaennTb HanpaBieHns gasibHenLen
60pb6bI C MEXAYHAPOAHLIMU MPECTYNIEHNAMMN.
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Abstract

The article outlines the main elements of the procedural status of the defendant in international criminal justice bodies. The need to
study this status together with the criminological concept of “personality of the criminal” is emphasised. This significantly enriches
the doctrine of international criminal law and helps bridge the gap that has emerged between international law and the sciences of
the criminal legal cycle. A conclusion is made about the special nature of the right to a fair trial, which has significant differences in
international criminal justice compared to conventional law. Particular attention is paid to the right of the accused to defend himself
in person. It is noted that if in domestic criminal proceedings this right is taken for granted, then taking into account the specifics of
proceedings in international courts and tribunals (their cumbersomeness, a significant number of witnesses interrogated, etc.), this
right can degenerate into its opposite, turning from a procedural guarantee into a means of abuse by the defendant. The article
summarises the need to take into account, among other things, the individual features of the defendant, which make it possible to
more correctly resolve the issue of bringing him to criminal responsibility under international law.
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KOMMEHTAPWIN | COMMENTARY

HETOYHOE PEWEHWE: NPUMEHEHWUE CTAHOAPTA OUEHKW K BONMPOCAM
OMPEAOENEHVNA N PEANN3AUN MEP MO 3AWLUTE MHTEPECOB
HALMOHANBLHOW BEE30MNMACHOCTWU B CNOPE MAUK/1 3HTOHU JIN-YUH
MPOTUB AOMUHUKAHCKOW PECMYB/INKU

KOPOTKOB C. B.

KopoTtkoB Cepreii BnagummpoBuu — uccregoatesnb, Jlabopatopus
no  WHBECTMUMOHHOMY npaBy U apbutpaxy, AHO «lUeHTp
MeXAyHapoaHbIX 1 CPaBHWUTENbHO-NPABOBbLIX UCCNefoBaHW», Mocksa,
Poccus (skorotkov@pm.me). ORCID: 0009-0002-0198-1632.

AHHOTauuA

B cTatbe npvBOAWTCS KOMMEHTapuii K peLleHnio WHBECTULMOHHOTO TpubyHana no pgeny Malkan 3HmoHu /flu-YuH npomus
JomuHukaHckol Pecry6/1uku, KOTOpoe 6bl/10 0XapakTepM30BaHO COCTaBMBLUMM 0C060e MHeHue apbutpom M. KosHoM B kauecTBe
HeTouyHOro. Ocob6oe BHMMaHVWEe B KOMMEHTapun YAEeeHO NMPUMEHEHWNIO CTaHAapTa OLEHKM NPV aHasim3e MPUHATBIX roCcyAapcTBOM
Mep, Hanpas/iEHHbIX Ha yperyimpoBaHue Kpuanca 34paBOOXPaHEHNs M OKpYXatollel cpefbl, BO3HUKLLErO0 BOKPYT KpyMHeMLero
MecTa 3axopoHeHuss mycopa B HOxHoli AMepuke — cBastkv [lykeca. B cTaTbe nocnefoBartelbHO aHa/IM3vpyeTcs forvka TpubyHana
B CBETE C/IOXUBLUENCA apOUTPaXHON MPakTVKM TOIKOBAHWS MOMOXEHWA O 3aliMTe MHTepecoB HaUMOHasIbHOW 6e3omacHoOCTU U
NPUMeHeHVs CTaHAApPTOB OLEHKU. B 3ak/1toueHnn Aenaetcsa KpUtuyeckuii BbiBog 06 OLIMG0YHOCTY psga BbIBOAOB TpMbyHana.

KnwoueBble cnoBa

CTaHAApPT OUEHKW, NpPaBO Ha perynMpoBaHue, WHBECTULMOHHbIA apOuTpax, WHBECTULMOHHOE NpaBo, ABYCTOPOHHWIA
VHBECTULMOHHBIV [OroBop

Ana untuposanusa: Kopotkos C. B. HeTouHoe pelueHve: NnpuMeHeHve cTaHgapTa OLEHKN K BONpocam OnpeAeneHns n peanvsaumm
Mep Mo 3aluTe UHTEPECOB HaLUmoHabHOM 6e3onacHocTu B cnope Maliki1 3HmoHu Jlu-HuH npomus JomuHukaHckol Pecry6uku I/
XKypHan B3 no mexayHapogHomy npasy (HSE University Journal of International Law). 2023. T. 1. Ne 4. C. 92-101.

https://doi.org/10.17323/jil.2023.19792

BeepeHue

Cnop mexay M. 3. In-UnHom (ganee — uctel), rpaxgaHMHoM Amaiiku, KpynHbIM NpeanpuHuMaTenem, u
JomyHukaHckoin Pecny6nvkoli (gasee — OTBETHUMK) Obl1 nepefaH Ha pacCMOTPEHNE UHBECTULMOHHOMY
TpubyHany B 2018 rogy B cOOTBETCTBMM C [lOrOBOPOM O B3auUMHOM MPUB/IEYEHMU W 3aliuTe
KanuTanoBoXeHui, cogepxawmmca B lMpunoxeHun k CornaweHnio 0 cBOOGOAHON TOProsne Mexay
Kapu6ckum coobliectsoM 1 JloMuHUKaHckoli Pecny6nukoiil (nanee — forosop). TpuGyHan paccMoTpen
cnop no npasunam ApbutpaxHoro pernameHTa KOHCUTPAJT 1 BbiHEC peLueHre MNo cyLecTBy 6 OKTAOPSA
2023 roaa®. ITo pelleHne UHTEPECHO TeM, YTO OHO a0 HOBbI MMNY/ILC PACcCYXAEHNSIM O MecTe npasa
rocyfapcTBa Ha pery/impoBaHve B MeXayHapoAHOM MHBECTULIMOHHOM npase?.

Cnop BO3HWK B CBA3W C 3aKpblTMeM CBaslkm [lykeca — KpynHeWwer nnowaikn ans pasmMelleHus
MPOMBILL/IEHHbIX U ObITOBbIX 0OTX040B B HOXHOM AMepuke, 0O6CAYXMBaBLUEA arnomepauyuto
CaHTo-[loMmuHro. CBaJsika, ynpasfsBLIAACA KOMMaHueW, MOAKOHTPOSIbHOM WCTLY, Y4acTo CTaHOBW/acCh
06BbEKTOM MPUCTANBHOTO BHUMAHUSA MECTHbIX CPeACTB MacCOBO MHopMauuu us-3a perynspHbiX
NoXapoB W HapyLleHUn cTaH4apTOB 6e30NacHOCTN CO CTOPOHbI ee pPabOoTHWMKOB, HO B MEPBYIO ovepeb
BBMY OMACHOIO BO3AEWCTBUSA, OKa3bIBAEMOIO Ha OKPYXalolyl Ccpegy W 340pOBbe HaceneHus’.

L Agreement Establishing the Free Trade Area between the Caribbean Community (CARICOM) and the Dominican Republic,
Annex lll. URL: https://investmentpolicy.unctad.org/international-investment-agreements/treaty-files/5606/download (aata
obpatyeHus: 10.01.2024).

2 ICSID. Michael Anthony Lee-Chin v. Dominican Republic. ICSID Case Ne UNCT/18/3. Award of 6 October 2023.

3 Macin R., Perez L. (Von Webser y Sierra) Environmental Protection Policies and Foreign Investment in Latin America: Lessons
from Michael Anthony Lee-Chin v. the Dominican Republic /I Kluwer Arbitration Blog. 7 January 2024. URL:
https://arbitrationblog.kluwerarbitration.com/2024/01/07/environmental-protection-policies-and-foreign-investment-in-latin-americ
a-lessons-from-michael-anthony-lee-chin-v-the-dominican-republic/ (gata o6patieHus: 10.01.2024).

4 Santo Domingo North Mayor and Minister of Public Works Say Duquesa Landfill Fire “Was Not Accidental” // Dominican Today.
4 May 2020. URL: https://dominicantoday.com/dr/local/2020/05/04/santo-domingo-north-mayor-and-minister-of-public-works-
say-duquesa-landfill-fire-was-not-accidental/ (gata o6paweHnusi: 10.01.2024); Landfills, Serious Environmental Problem in
Dominican Republic /| Dominican Today. 9 May 2020. URL: https://dominicantoday.com/dr/local/2020/05/09/landfills-serious-
environmental-problem-in-dominican-republic/ (nata o6pauweHusi: 10.01.2024); Crews Haul Off over 5,000 Tons of Trash from
the Ozama River /| Dominican Today. 4 September 2020. URL: https://dominicantoday.com/dr/local/2020/09/04/crews-haul-off-
over-5000-tons-of-trash-from-the-ozama-river/ (gata o6pawenuns: 10.01.2024); Thick Smoke from Landfill Affects Santo
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ExenHeBHas oTrpy3ka 6onee 4 000 TOHH OTXOJOB MpuBena K TOMY, YTO B MeCTHbIX 60MbHMLAX
YBENNYMMIO0Ch YMCO NauMeHToB: cBbille 30 YenoBeK B AeHb 06pallanncb 3a MeuLMHCKON NOMOLLbH C
cUMNTOMamMu 3abofeBaHuii, BO3HMKAKOLMX B YC/IOBUSIX 3KO/IOTMYECKOro 3arpsisHeHus®. Y6eautbes B
rybuTenlbHOM BO3AENCTBUAM CBAJIKM HA OKPYXaMLLyH Cpefy HEeC/10KHO — AO0CTaTOYHO NMOCMOTPETb Ha
CHVMKM, 3anevyat/ieBlUVie ee KOJI0CCA/IbHbIA pa3Mep U Bbi3biBAKLME B NAMATU aHTUYTOMUYHbIE 06pasbl
3emnu 6yayliero, BM3yasIM3MpPOBaHHbIE B KMHEMATOrpagomyeckux M aHMMauMOHHbIX KapTuHax. Kak
CNEeACTBUE, MECTHBIE XWTENIN BCTPETU/IN PELLEHNE O 3aKPbITUM CBA/TKM C SIBHBIM BOOAYLUEBNEHNEMC,

OpfHaKo MHBECTULMOHHbIV TPMBYHaUsT 3TV HACTPOEHNS He pa3densis, yCTaHOBUB, YTO OTBETUUK HE UMEN
npaBa MpPUHMMATb PeLUeHVe O 3aKpbITUM CBasIKM, TO €CTb HapyLuWa MosoXeHus [joroBopa o 3anpete
aKcrnponpualuy 1 pexvm cnpaseanmBoro obpatieHus. TpubyHan 0653an O0TBeTUMKa BbINNATUTL UCTLY B
obuwen cnoxHoctn 43 590 090 ponnapoB CLUA B kayecTBe KOMMeHcaumym 3a yulepb, a Takke
[OMOMHUTENbHbIE NPOLLEHTbl. He NoMor OTBETYMKY OTCTOSATb CBOK MPaBOTy WM apryMeHT O TOM, 4TO
3aKpbITME CBa/IKM MOANAN0 Mnoj AeicTBue cTaTby [oroBopa, UCK/YaoLLen npyMeHeHne OOroBOPHbIX
NOSIOXKEHUIH K MepamM rocyAapcTBa-peLmnmeHTa no 3awute MHTEPeCoB HaUMoHasbHOM 6e3onacHoCTu.

TonkoBaHue TpMOYHasIOM 3TOFO MOJIOXEHUS ABNSIETCS NPeAMETOM HaCTOSILLEro KOMMeHTapus. XoTs
UHble BbIBOAbI, CAEMaHHble B paMKax AaHHOro Crnopa, Takke MpeacTaBAslT 3HaYUTE bHbIM MHTEpeC,
0Cc060ro BHUMaHuUs 3acnyxuBaeT BblbpaHHbIi apbuTpamMy Noaxos K TO/IKOBaHWMIO MOIOXEHWS O 3awmTe
WHTEPECOB HauuoHa/bHOW 6e30nacHoCcTW. PacueHuB, 4TO 3TO MNONOXEHWe Hagenser TpubyHan
MOMHOMOYMSIMM MO NEPECMOTPY BbIBOAOB TOCYAapCTBEHHbLIX OPraHoB, apbuTpbl MHaye onpesenvuv
3HaAYMMOCTb Yyllep6a, KOTopbIA HaHecna cBasika [lykeca, U NpuULAW K BbIBOAY, YTO OH He MpeacTaBsi
yrpo3bl MHTEpecam HauuMoHas/lbHOW 6e3onacHOCTW. Moao6HbIN NoAX0A, OT/IMYatoOWMIACSA OT NPUHSTOTO B
NpakTMKe WHBECTULMOHHbIX TpUOyHasnoB, cnocobeH oOkasaTb CyLleCTBEHHOe BO3A4eiCcTBME Ha
ornpegeneHne craHjapTa OLEHKM B KOHTEKCTe peasm3auuu rocygapcTBaMu CyBEPEHHOro npaBa Ha
perynmpoBaHue.

C 3TOll Uenb B NEPBOIA YaCTW HACTOALLEr0 KOMMEHTapusi NMPUBOAUTCS KpaTkuii 0630p noaxoda K
TO/IKOBaHMWIO MOMOXEHWI O 3aluTe MHTePecoB HalMoHabHOM 6e30macHOCTM, CROPMMPOBABLLEroCs Ha
CerogHsAWHNIA AeHb B apbUTpakHOI npakTuke. Bo BTOpoi yacTu npeacTaB/ieHo onucaHue hakToB Aena,
a B TpeTbeli — npaBoBas aprymeHTauus CTOPOH M MNO3UUMM CcOCTaBa apbuTpaxa OTHOCUTENbHO
NMPUMEHEHNA W  TONKOBAHMSA YNOMSHYTOTO MNOMIOXEHUS. B 3aknioyeHun U3M10XKeHbl BbIBOAbI U
pasmbilIeHVs aBTopa O BAVSHUM AAHHOTO peLleHus Ha NpeAcTaBneHne 0 MecTe npasa rocyaapcTB Ha
perynmpoBaHue B MeXyHapogHOM MHBECTULIMOHHOM Mpase.

1. Onpegensia MHTepechbl HaLMOHaIbHOW 6e30MacHOCTU: f0BEpsii, HO NpoBepAii

CTatby MexayHapOAHbIX MHBECTULMOHHbLIX [AOrOBOPOB, 3aKpennsilive npaBo rocy4apcTB Ha 3aluty
WHTEPECOB HaLMOHa/IbHOV 6e30MacHOCTU, BXOASAT B KATETOPUIO MOMIOXKEHWUA O AONYCTUMbIX Mepax (aHrl.:
non-precluded measures) — [OrOBOPHbLIX HOPM, WCKKOYAKLWUX MPUMEHEHUE MeXAyHapOoaHOro
cornalleHnss K OTAeNbHbIM akTam rocygapcTea-peuunuedTa®. Kak cneacteue,  o6eyxaeHue
NPMMEHUMOCTN COOTBETCTBYIOLLMX MOSTOXEHUI B apbUTPaXKHOM MPOLIECCE [0/DKHO MNPOUCXOAMTb [0
paccMoTpeHusi criopa Mo cyLiecTBy®. 3TO OTNMYAET NOSIOKEHUS O AONYCTUMbIX MEpax OT JOrOBOPHbIX WK
06bIYHO-NPaBOBbLIX OCHOBAHWI, WCKIYaOWMX MPOTMBONPABHOCTL AeAHWli rocyaapcts. B uvacTHocTw,
UMEHHO M3-3a HEMOHMMaHMSA apbutpamMmm 3TOro KOHLEeNTyaslbHOro pasnnyunsa komuteTsl ad hoc noasepriu
KpUTUKE peLleHne TpubyHana no geny Cudm3c npomus Ap2eHMuHbI*® 1 OTMEHWUIN pPeLleHns No Aenam

Domingo Residents 1 Dominican Today. 30 April 2020. URL:
https://dominicantoday.com/dr/local/2020/04/30/thick-smoke-from-landfill- affects-santo-domingo-residents/ (gata o6palyeHus:
10.01.2024).

5 Duquesa Dump is a Focus of Contamination // Diario Libre. 23 March 2010. URL: https://www.diariolibre.com/actualidad/
duquesa-dump-is-a-focus-of-contamination-FIDL23905 (gata obpatieHus: 10.01.2024).

6 Tam xe.

7 Agreement Establishing the Free Trade Area between the Caribbean Community (CARICOM) and the Dominican Republic,
Annex Ill, Article XVI11(2).

8 Burke-White W.W., von Staden A. Investment Protection in Extraordinary Times: The Interpretation and Application of
Non-Precluded Measures Provisions in Bilateral Investment Treaties // Virginia Journal of International Law. 2008. Vol. 48. Ne 2.
P. 324; Cm.: Wang W. The Non-Precluded Measure Type Clause in International Investment Agreements: Significances,
Challenges, and Reactions // ICSID Review - Foreign Investment Law Journal. 2017. Vol. 32. Ne 2. P. 447-456.

9  Defence Arguments in Investment Arbitration // ICSID Reports. 2020. P. 15-18.

0 ICSID. CMS Gas Transmission Company v. The Republic of Argentina. ICSID Case Ne ARB/01/8. Decision of the ad hoc
Committee on the Application for Annulment of the Argentine Republic of 25 September 2007. §101-128.
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SHPOH npomus Ap2eHmuHbI™ n Cemnpa npomus ApeeHmuUHbI*?, B KOTOPbIX TpUByHasIbl NPU TOIKOBaHU
MONOXeHW i O AONyCTUMbIX Mepax MPUMEHSM MpaBuala OJHOMO W3 OCHOBAHWIA  UCKIOUYEHUS
NPOTMBONPABHOCTU — COCTOSHUS He06X0AMMOCTN S,

Mpn obpaweHnn K TMNOMOXKEHUSIM O A[OMYCTUMbIX Mepax W, crefoBaTesibHo, 060CHOBaHUW
HenpMMeHMMOCT  [oroBopa K OCnapuBaemoi mepe rocygapcTBy-peumMnueHTy  HYXHO
NPOAEMOHCTPUPOBATb, YTO AaHHas Mepa Oblsia Heobxogmma A1 3aWuUTbl ONPeaeneHHbIX B NMOMOXEHNUM
rocylapCTBEHHbIX WHTEpPecoB (Kak MNpaBuio, WHTEPECOB HauuMoHa/lbHO 6e3onacHocTn). Takum
06pa3oM, NpoaHa/IM3NpPoBaB COAEPXKAHME 3TUX NOMOXEHUIA, COCTaBy apbuTpaxka HeobxoAMMO OTBETUTH
Ha eOWHCTBEHHbIi BOMPOC: Korga rocyAapCTBEHHas Mepa cuMTaeTcs Heobxoaumol ANS 3almTbl
YNOMSIHYTbIX MHTEPECOB.

B npakTuke 3ak/IueHus MexayHapoAHbIX MHBECTUMLMOHHBLIX JOrOBOPOB BbipaboTaHo ABa noaxoga K
hOpMYNMPOBaHMIO MNOJSIOKEHUA O 3alUTe KMHTEPECOB HaUMOHa/IbHOW 6e30MacHOCTU: CYObEeKTUBHBIiN
(aHrn.: self-judging) n o6beKkTUBHLIA (aHrn.: non-self-judging)’®. B nepBom criyyae MOSIOXEHWE MO
aHanoruu co cratbeit XXI(b) MeHepanbHOro cornatleHus no Tapudam 1 Toprosnet® Npsamo ykasbiBaeT Ha
Cy6BbEKTMBHbIV XapakTep onpeaeneHns HeobxoaMMocTu, nNpegycMaTpuBast NPUHSATUE TOCY4apCcTBOM Mep,
KOTOpble OHO «Ccyumaem HeobxoAMMbIMW ANs 3aWuTbl (34ecb W Janee Mo TEeKCTY NepeBof U KypcuB
Moun. — C. K.)» cBoux uHTepecoB’’. Bo BTOPOM C/lyyae MosiIOKeHne He COAEePXXMT Takoro yKazaHus, /inilb
Jlonyckas NpUHATHE Mep, «HEOGX0ANMbIX A5 3aLLMTbI» rOCYAapCTBOM CBOMX MHTEPECcoB™E,

CocTaBbl apbuTpaxa, onupascb Ha OykBaslbHOE TOMKOBaHWe NpaBws, NPULLAM K 3ak/IHUYEHUIO, YTO
CyOBbEKTMBHbIE NOOXEHUS MPefOCTaBNAIT rocyAapcTBaM-peLnmeHTaM npeporaTvbBy CaMoCTOATEbHO
onpenensitb, Kakme Mepbl cuMTaTb «HEOGXOAUMbLIMU» AN1S1 3alMTbl CBOMX UHTEpecoB. B aToM cnyuae ¢
Lenblo aHamM3a NPMMEHMMOCTM CYyObLEKTUBHOIO MOMOXEHNA TpUbyHasibl paccMaTpuBatoT ocnapmMBaeMble
Mepbl C MOMOLLbID OYeHb YBaXWUTENbHOrO (aHrn.. deferential) cTaHpapTa OUEHKM — OLEHKU
[106POCOBECTHOCTM NPUHATO Mepbl (aHrn.: good faith review)™.

Mpu 3TOM, NpUMeHsia OykBaslbHOE TOMKOBaHWE, TakkKe MOXHO cAenatb BbIBO4 O TOM, 4TO
OOLEKTMBHbIE MOMIOXEHUS HAAENAT rocygapcrTBa OrpaHUYeHHO! npeporatuBoil, Takum 06pas3om
no3Bonss apbuTpaM OCYLLECTBNSATbL NPOBEPKY HEOOXOAMMOCTM C MEHbLLUMM YBaXEHWEM K pPeLUeHMUsIM
camux rocygapcts. OfgHako B CBETe TOr0, UTO BCE MOJIOKEHMS O AONYCTUMbIX Mepax KacatoTcsi BONpOCOB,
NpeacTaBNsAlLWMX KpaiHe BaXHOe 3HadeHne pAnsa rocygapcts  (6e30nacHOCTb, 3KOHOMMUYEcKas
CTabuNbHOCTb U T. N.), TPUOYHasIbl TPAAMLMOHHO CKIOHSAIUCH K MPU3HAHMIO 3a rocyaapcTBamy LNPOKOL
CcB0O6GOAbI YCMOTPEHMS B BOMpOCAax MPUHATMA Mep Mo 3aliute MHTePecoB HalMoHabHOW 6e30nacHOCTY.
Tak, B gene Jesac npomus VHOuUU cocTaB apbutpaxa, ToNKys 0GbekTUBHOE nonoxeHne®, ykasan, uto
eMy «He COCTaB/IsieT TpyAa NPU3HaTb “BbICOKYHO CTEMEHb YBAXEHUS"»?! K Mepam rocyapcTtsa rno 3aiure
HaLMOHasIbHbIX MHTEpPecoB. HekoTopble TpubyHasbl, cnegysa npaktuke EBponeiickoro Cyaa no npasam

% |ICSID. Enron Corporation and Ponderosa Assets, L.P. v. Argentine Republic. ICSID Case Ne ARB/01/3. Decision on the
Application for Annulment of the Argentine Republic of 30 July 2010.

2. |CSID. Sempra Energy International v. The Argentine Republic. ICSID Case Ne ARB/02/16.Decision on the Argentine Republic’s
Application for Annulment of the Award of 27 June 2010.

3 Cm.: Lanovoy V. Standards of Review in the Practice of International Courts and Tribunals // Secondary Rules of Primary
Importance in International Law: Attribution, Causality, Evidence, and Standards of Review in the Practice of International Courts
and Tribunals |/ ed. by G. Kajtar, B. Cali, M. Milanovic. OUP ESIL Series, Forthcoming. 2021. P. 12. Cm. Takxe: Abedian
Kalkhoran M. H., Sabzevari H. Standards of Review for the Non-Precluded Measures Clause in Investment Treaties: Different
Wording, Different Levels of Scrutiny I/ Netherlands International Law Review. 2021. Vol. 68. P. 281-314.

14 Burke-White W.W., von Staden A. Op.cit. P. 368-381.

5 Tam xe.

16 poknaH 4., Way6ept M. Criop Poccusi — Mepbl, casi3aHHbIe C mpaH3umom 2py308: ucmopudeckuli doknad Tpemelickoli epynnbl
OpeaaHa no paspeweHuto criopos BTO /| MexgyHapogHoe npasocyguve. 2019. T. 30. Ne 2. C. 21.

7 Agreement between the Government of the Republic of Slovenia and the Government of the Republic of Moldova on the Mutual
Promotion and Protection of Investments of 2003. Article 14. Cm. Takxe: Agreement between the Government of the Republic of
Peru and the Government of the Republic of Colombia on reciprocal promotion and protection of investments of 2007.
Article 1(5); Agreement between the Government of the Republic of Turkey and the Government of the Federal Republic of
Nigeria Concerning the Reciprocal Promotion and Protection of Investments of 2011. Article 6(2)(b).

8 Agreement between the Government of the Republic of Mauritius and the Government of the Republic of Senegal on the
Reciprocal Promotion and Protection of Investments of 2002. Article 12; Cm. Takxe: Agreement between the Government of the
Republic of Finland and the Government of the Republic of Mozambique on the Promotion and Reciprocal Protection of
Investments of 2004. Article 14(1).

9 Schill S., Briese R. “If the State Considers”: Self-Judging Clauses in International Dispute Settlement // Max Planck Yearbook of
United Nations Law Online. 2009. Vol. 13. Ne 1. P. 66.

20 Agreement Between the Government of the Republic of Mauritius and the Government of the Republic of India of 1998.
Article 11(3).

2L PCA. CC/Devas (Mauritius) Ltd., Devas Employees Mauritius Private Limited and Telecom Devas Mauritius Limited v. India, PCA
Case Ne 2013-09. Award on Jurisdiction and Merits of 25 July 2016. §244. [opur.: [T]he Tribunal has also no difficulty in
recognizing the “wide measure of deference”].
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uyenoseka (ganee — ECMY)?, noapeprany pelleHns rocyjapcTBa aHa/M3y J/vlb Ha npeamer
HaxoXeHUs1 B NEernTUMHbIX Npeaenax ycMoTpeHus?®. Hanpumep, K 3aK/HoUeHno 0 COB/IAEeHUN Takux
npegenos npuwen apbutpax B gene KoHmuHeHmas Kaxyanmu npomus Ap2eHmuHbl, WCTO/IKOBaB
06BEKTUBHOE MOJIOKEHNE NMPUMEHMMOrO A0roBopa®! u onpedenvs Hasauyue y rocyaapcTBa-peuunueHTa
«LINPOKOIA cBOGOAbI YCMOTPEHNS» B KOHTEKCTE 3KOHOMMUYECKOIO Kpuanca®.

CnenyeT nogyepkHyTb, YTO MpPUMEHeHWe TpubyHanamy cTaHAapTa OLEHKM C BbICOKON CTeneHbHo
YBaXXEHMS K BOMpPOCaM onpefeneHus n peasinsaumm Mep no 3alute HauMoHa IbHbIX MHTEPEeCOB AB/SETCS
He CTOMbKO C/IeACTBMEM Ha/IMUYUS MOMIOXKEHW O AONYCTUMbIX Mepax Kak TakOBbIX, CKOJIbKO BbITEKAET U3
camMoli CYLWHOCTM UX npeAMeTa — HaUWOHa/IbHbIX MHTepecoB. KOHLEMUUS HauMOHa/IbHbIX UHTEPECOB
HanpsMylo CBsi3aHa C NpPaBOM [OCYAapCTB Ha peryimpoBaHue, KOTOpoe M03BOMSAET OCYLLEeCTB/ATb
BEPXOBHYI0 BNacTb B MHTepecax 06LIEeCTBEHHOTo G/1arococTosHUA?®. B CBA3W C 3TUM B C/lydasix, Koraa
rocyapCTBEHHbIE WHTEPEChbl HAUMOHA/IbHON 6e30MacHOCTU WU UHbIE, PaBHbIE MM MO 3HAYUMOCTU WU
TakKe BaXkHble O/19 06LLECTBEHHOro 6/71aroCoCTOSAHUSA MHTEPECHhl BO3HWKa/IN B KOHTEKCTE MPUMEHEHUS
CTaHAapTOB 3alMTbl, HO HE B KOHTEKCTE MOJIOKEHUI O [OMNYCTUMbIX Mepax, aHa/IM3mMpys MPUHSATbIE
rocygapcteaMuM Mepbl, TPUOYHa bl Takke MPUMEHSIIM CTaHA4ApTbl OLEHKW CO CPaBHUTEIbHO BbICOKOWA
CTeneHblo yBaxkeHus?’. Hanpumep, B gene dusaunn Moppuc npomus Ypyzgas TpubyHasn MpUMEHW
BblpaboTaHHyt0 B npaktuke ECMY koHuenuuio «CBO6GOAbI YCMOTPEHWS» B KOHTEKCTe o0becneveHus
OXpaHbl 300pOBbs HaceneHus. TpubyHas OTMETUA, YTO C/riefyeT OTHOCUTbCA «CO 3HauMTeNbHbIM
yBaXKEHVEM K pELUEHUsIM HaUMOHa/IbHbIX BAacTeli OTHOCUTENIbHO Mep, MPUHUMAEMbIX ANS PeLleHUs
NoATBEPXAEHHON 1 cCEpbE3HOI NPOBIEMbI B cddepe 06LLECTBEHHOIO 3[paBO0OXPaHEHNsI»?8, K nouTn Takum
€ BbIBOAAM O NMPUMEHEHUM CTaH4apTa OLEHKN CO CPaBHUTENIbHO BbICOKOM CTENEHBLI0 YBaXXEHNS NPULLIN
apbutpsl B genax 3cAu Maliepc npomus KaHadbi?®, dnekmpobesn npomus BeHzpuu®, Kapdaccornysnoc
npomug py3uu 1 MHOTUX ApYrnX.

OTclo4a MOXHO cAenatb BblBOL, O CPaBHUTE/IbHO YCTOSBLUEWCS MpakTMKe MPUMEHEeHMs cTaHdapTta
OLEHKUN BKyMe C JOCTAaTOYHO BbICOKOW CTEMEHbH YBAaXKEHMWS K PELUEHUSIM HauMOHasIbHbIX OpraHoB. [Npu
9TOM KOHTEKCT MpUMEHEHMS apbuTpaxHbiMY TpubyHanamy MOMNOXKEeHWA O 3awute KHTepecos
HauMoHanbHOM  6e30MacHOCTM  BapbMpoBasIiCA  OT  BOMPOCOB  6e30MacHOCTM WM 9KOHOMMWYECKO
HecTabu/IbHOCTM A0 OXpaHbl NPUPOAbI U 300POBbA HACENIEHWS, U BO BCEX C/yvasix COCTaBbl apbutpaxa
[OBEpPS/IN BbIBOAAM KOMMETEHTHbIX TFOCYAapCTBEHHbLIX OpPraHoB, OCYLLECTB/SAS NPOBEpPKY COo6noaeHus
NernTUMHBIX Npesenos cBo60AblI YCMOTPEHUS. PelleHns, B KOTOPbIX TPUBYHaslbl NPUMEHSIN CTaHaapThbl
OLEHKWN C HU3KOM CTENEHBbIO YBAXKEHMSA PELUEeHNA Tocy4apcTB NoABEPrasicb KPUTUKE U OTMEHSIUCL. JTa
cyapbba MOXeT NOoCTUYb M pelleHMe no geny Malkn 3HmoHu Jlu-HuH npomus [oMuHuUKaHcKol
Pecny6uku.

2. QakTuyeckme obcrtosiTenbcTBa gena Malikn SHmoHu Jlu-HuH npomus LoMuHUKaHCKOU
Pecny6siuku

Crop mexay WUCTUOM M OTBETYMKOM Hadasica B 2007 rogy, korga LOMUHMKAHCKaA KomnaHusa «JflaxyH
KopnopeliiweH» 3akawunna ¢ MyHuumnanutetom Hopte ropoga CaHTo-[OMMHIO KOHLECCUOHHOE
corfalleHne Ha ynpasneHue cBasikoii [ykeca®®. MosgHee, B utoHe 2013 roga, akTuBbl JlaxyH Gblan
npoAaHbl [BYM KOMMAaHUSIM — «3DHIKEN0 JDHTepnpainsec» u «BunkncoH KomnaHw»*. Kak crnepctsue,

2 Cwm.: Arato J. The Margin of Appreciation in International Investment Law // Virginia Journal of International Law. 2014. Vol. 54.
Ne 3. P. 545-578; Legg A. The Margin of Appreciation in International Human Rights Law: Deference and Proportionality.
Oxford : Oxford University Press, 2012. P. 1.

2 Defence Arguments in Investment Arbitration... P. 30.

% Treaty between the United States of America and the Argentine Republic concerning the Reciprocal Encouragement and
Protection of Investment of 1991. Article 11.

% |CSID. Continental Casualty Company v. The Argentine Republic. ICSID Case Ne ARB/03/9. Award of 5 September 2008. §181.

% Baltag C. Investment Arbitration and Police Powers: Emerging Issues /| European Investment Law and Arbitration Review
Online. 2020. Vol. 5. Ne 1. P. 392—-399.

27 Henckels C. Proportionality and Deference in Investor-State Arbitration: Balancing Investment Protection and Regulatory
Autonomy. Cambridge : Cambridge University Press, 2015. P. 97-106; Katselas A. T. Do Investment Treaties Prescribe a
Deferential Standard of Review // Michigan Journal of International Law. 2012. Vol. 34. P. 48.

2 |CSID. Philip Morris Brands Sarl, Philip Morris Products S.A. and Abal Hermanos S.A. v. Oriental Republic of Uruguay. ICSID
Case Ne ARB/10/7. Award of 8 July 2016. §418.

2 UNCITRAL. S.D. Myers, Inc. v. Government of Canada. Partial Award. 13 November 2000. §261-263.

30 ICSID. Electrabel S.A. v. Republic of Hungary. ICSID Case Ne ARB/07/19. Award of 20 November 2015. §8.32-8.35.

81 ICSID. loannis Kardassopoulos v. The Republic of Georgia. ICSID Case Ne ARB/05/18. Award of 3 March 2010. §391.

32 Michael Anthony Lee-Chin v. Dominican Republic. Final Award. §82.

3 Tam xe. §85.
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KOHTPO/Ib Hag «JlaxyH» Takke mnepellen WCTUy, KOTOpblli B CU/ly Ha3BaHHOIO KOHLECCMOHHOMO
COrfnalleHns moayynn M npaBa Ha ynpaefeHue cBasikol [lykeca. B 3To e Bpemsi ucTel npuobpen
3eMefibHbIl y4acToK, Ha KOTOPOM HaxoAwjacb CBasiKa, HamepeBasiCb paclUMpUTb ee TeppuTopuio K
MOCTPOUTL 3aBOJ, A/151 IHEPreTUYECKOW YTUIN3ALMMN OTXO0B.

OfHako 3TOMY 3aMbIC/ly HE CYXAEHO Obls1o CObITbCS: B Hadane uwona 2013 roga mMyHuuMnanuTet
HopTe, cocnaslMCb HA MHOXECTBEHHbIE HapYyLLUEHNS 3KOIOTMYECKUX CTaHAAPTOB CO CTOPOHbI «JlaxyH»,
MPUHSAN pELUEHNe O PACTOPXEHUM KOHLIECCMOHHOMO cornalleHus®®. XoTs CTopoHam B WTore yAasioch
OOCTUTHYTb  MWPOBOIO  cornalleHus, «JlaxyH» npogo/mkuna nosydarb wWtpadbl 3a perynspHbie
HapyLLIeHs1 3KO/TOrMYecKoro 3akoHoaaTelbcTea.

19 wmona 2017 roga myHuumnanutet CaHTo-[loMWHro-HopTe BOCMNONbL30Ba/ICA CBOMM NPaBOM Ha
0fHOCTOPOHHEE PaCTOPXEHME KOHLIECCUOHHOMO cornaweHunsi ¢ «JlaxyH KopnopeiweH»®’. [aHHbli war
Obl/1 NPeanpuUHAT BBMAY NpeAnonaraemMbiX HapyLeHWA YCMOBUIA COrnalleHnss CO CTOPOHbI «JlaxyH»: K
3TOMY BpEeMEHM KOMMaHusa ucTua o06bsBUMa O COKpalleHMn 4acoB paboTbl, YTO MPUBENO K elle
Go/bLUEMY YXYALIEHUIO COCTOSIHUSI OKPY)XXatoLLeil cpeapl M 0TPasuioch Ha 340p0oBbe HaceneHns®. Kpome
TOro, OHa 06bSABW/A, UYTO NPEKpPaTUT NPefoCcTaBNATb YC/yrM Mo BbIBO3Y Mycopa psgy MYHULUMNaIbHbIX
06pas3oBaHuii. Ha ycTpaHeHue 3Tux HapyLleHuit «/laxyH KopropelileH» 6bi1o otBegeHo 30 aHeli® .

21 wionsa 2017 roga MMHUCTEPCTBO OKPYXXatoLwen cpefbl 1 MUHUCTEPCTBO 34PaBOOXPaHEHUS MPUHSIN
[Jexnapaumio 0 upesBblyaliHol cuTyaummn Ha cBasike [ykeca (ganee — [eknapauuws) n o06baABuIM 06
«yrpo3e 340pOBbI0 HAaCefleHUss W HEMUHYEeMOM pUCKE [/ OKpyxatwoweli cpefpl, BbI3BaHHbIX
HEMpaBU/IbHBIM O6palleHMeM C TBepAbIMM OTxofamu»*. 3acnyXuBaeT BHMMaHWS TOT akT, uTo
npuHATWMe [eknapauuy aBYMS MUHUCTEPCTBaMU He Bbl10 HEOOXOAMMBIM YC/TIOBUEM OOBABIEHUS pexnma
ypesBblyaiHoli cuTyauun B [oMUHMKaHCKol Pecny6nunke*'. O6bIMHO TakoW pexum BBOAMTCA MyTeM
NPUHATUS oPuLManbHOM  Aeknapauymn, KOTopyl W3AaeT NpesuAeHT CTpaHbl, HO He MUHWUCTepcTBa*.
B utore B gaHHOM criyyae, HECMOTPS Ha CyllecTBOBaHME YNOMsHYTON [eknapaumnm MUHUCTEPCTB,
oopMasibHOE OOBSB/IEHME PEXUMA YPE3BbIYANHON CUTyalMM Ha rocyaapCTBEHHOM YPOBHE TaK U He
nvesno mecta®,

10 aBsrycta 2017 roga, 0O MCTEYEHWS CPOKAa, OTBEAEHHOIO «JlaxyH» Ha yCTpaHeHuWe HapyLueHwi,
MYHALMN&IMTET nofjasl WUCK B BbiCUM agMMHUCTpaTMBHbIN cyn [loMuHMKaHCKol Pecny6nvkm ¢
TpeboBaHMEM O MPU3HAHUM KOHLECCUOHHOTO COMMalleHnss HeAelCTBUTE/IbHbIM U 3asiBfIEHNeM O
MPUHATUN CyAoM OGecrneunTeslbHbIX Mep MO BBEAEHWIO BHELUHETO YMpaB/eHUs cBasikoi [ykeca®.
27 ceHTAbpsa 2017 rofja cyf NpuHAN pelleHve 06 obecneunTesnbHbIX Mepax, nepefaB KOHTPO/b Hap
CB&J/IKO/ MpaBUTENIbCTBEHHOW KOMWUCCMM B COCTaBE MUHUCTpPA OKpyXatllell cpefbl, MUHMACTPA
34paBOOXpaHEHVs U [NaBbl MyHuuMnanuteta CaHTo-JomuHro-Hopte®. PelleHne 0 NpU3HaHWUK
KOHLLECCMOHHOTO COrnalleHns HeeicTBUTENbHBIM CyZ, MPUHSI CNyCTs rof — B OKTs6pe 2018-ro*.

Euwe B kKoHUe 2017 roga, A0 BbIHECEHUA OKOHYATE/IbHOro peLUueHus, UcTel, NHMUMMpoBasl nNpoueaypy
MWPHOIO YperynnpoBaHus crnopa C OTBETYMKOM, pacueHVB AeiCTBUA MyHuuunanMTeTa U MUHUCTEPCTB
Kak HEe3aKOHHYI 3KCMpOonpuaLMio aKTMBOB, HapyLUaloLLyo nosiokeHns Jorosopa*’. 6 anpens 2018 roga

6b1/10 NOAAHO 3asiB/IEHNE O PACCMOTPEHUM cropa B apouTpax?e,
3. MpuMeHeHMEe MOMOXEHUA O 3alnTe UHTEPecOB HaUMOHa/IbHOI Ge3onacHoCTU B Aene
Madlikn 3HmoHu Jlu-HuH npomus JoMuHukaHckol Pecrny6iuku

MonoxeHue, 3akpenssiollee 3alUTy MHTEPECOB HaLMOHAa/IbHOWM 6e3omacHoCTu, cogepxutcsa B Ctartbe
XVII(2) [LoroBopa u npeacTaBnsieT COOOA KNaCCUYECKYH) BEPCUMI OOBLEKTMBHOIO MOSIOXEHNS O

3 Tam xe. §84.

35 Tam sxe. §90.

% Tam xe. §91-94.
87 Tam xe. §96.

38 Tam sxe. §95.

% Tam xe.

40 Tam xe. §97.

41 Tam xe. §97, 257.
2 Tam xe.

S Tam xe.

4 Tam sxe. §98.

4 Tam xe. §100.

4% Tam xe. §103.

47 Tam xe. §101.

% Tam xe. §102.
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[IONYCTUMbIX Mepax, NpeAycMaTpyBaloLLyt0 OrpaHWYeHHY AMCKPELMIO rocyapcTB Npy onpeaeneHnm u
NPUHATUM Mep 3aLLUTbl CBOUX MHTEPECOB:

Cratba XVIII(2), O6wue wncknoyeHns: Hactoswee CornaweHne He A[O0/MKHO MpensiTcTBOBaTb
npuMeHeHnto 6ol 13 CTOPOH Mep, HeobXoAuMMbIX A8 3alMTbl COOGCTBEHHLIX WHTEPECOB
HaLMOHa/IbHOI 6e30MacHOCTL.

TpnbyHan Hayan pacCMOTpeHMe BOMpoca O NPMMEHEHUW 3TOW CTaTbM K OcrnapvBaemMbiM Mepam C
3asB/IEHMST O BAXXHOCTU NPO6MEMbl OXpaHbl OKpyXalollleli cpefbl Kak B AAaHHOM, Tak U B aHa/10rMYHbIX
cnopax, ykasblBas Ha McHepnaemocTb MPUPOAHBLIX PECYPCOB U HEeraTuBHbIA 3GPEKT NPOMbILLIEHHO
peBonouun®®. ®opmMynMpoBKa NOAOGHOMO 3asiBMIEHWS], YMECTHOCTb KOTOPOTO B KOHTEKCTE peLleHus
TpubyHana no KOHKPETHOMY CMopy YXe NpeAcTaBNsaeTcs COMHUTEbHON, CUMBONNYECKN NpeaBoCcXuLLaeT
cofepxartenbHyl0 4acTb PpelleHns 1 AEeMOHCTPUMpYeT YycTapeBllee npeactasieHne apbuTpoB O
npobnemax 1 Bbi30Bax COBPEMEHHOCTM. Tak, B CBOEM 3asiB/IEHMM TpUOyHasl He 3aTpoHy/a BOMPOC
BO3AENCTBUA YXyALLAOLECS OKpYXatoLlei cpeapbl Ha 340P0OBbe YenoBeka®™ — neliTMOoTVBa BO3HMKLLETO
crnopa, HO akUEeHTUPOBa/1 BHUMaHWE Ha NOCNEACTBUSAX MPOMbIL/IEHHOV PEBOOLMN — HeaKTyaslbHbIX
npobnemax, xapakTepHbIx 419 Havana XX Beka.

[anee TpubyHan ykasasi, YTO Mepbl Mo 3alumTe Npupoabl MOryT ObITb MPU3HaHLI HEOBXOANUMbBIMU A5
3alWnUTbl MHTEPECOB HaLMOHa/IbHOM 6e30MacHOCTU, C OCTOPOXHOCTbI YTOYHMB, YTO Takoe Npu3HaHue
BO3MOXHO B «OMNpefesieHHbIX 06CToATEeNIbCTBax» WM TpebyeT «pacCMOTPEeHUs 3TOro Bomnpoca B CBETE
NPYMEHNMbIX NMPABOBbLIX HOPM»®, OCO6bI aKUEHT TPMOYHaA Ha 3TOM, Ka3asioch 6bl, aKCMOMATNYECKOM
YTBEPXAEHUN B CBETE BbILLEYNOMSAHYTOrO 3asB/eHUs U fasiee, No xo4y aprymeHtauuu, npuobpetaet
XapakTep JferaIMcTcKoro 060CHOBaHWS BbIBOAOB MO Aeny, uayLmx Bpaspes ¢ cdopMupoBaBLUeics
apobuTpadkHO NPaKTUKOIA.

Tak, npoaHann3npoBas 0BOAbI CTOPOH, TPUOYHaN npuLlesn K BbiBOAY, BO-NEPBbIX, O NPUMEHUMOCTHU
XKECTKOrO CTaHgapTa OLEHKM Mpu aHauIM3e pelueHuii rocygapctea B KoHTekcTe ctatbn XVIII(2) AorosBopa
W, BO-BTOpbIX, YCTAHOBW/, 4YTO MPUHATbIE OTBETYMKOM Mepbl He OblM HeobXoAuMbl A8 3allUThbl
WHTEPECOB HaLMoHaIbHOl 6e30NacHOCTY.

3.1. Hagnexawmin ctaHgapT OueHKN B KOHTeKcTe ctatbu XVIII(2) JoroBopa

B cBOMX aprymeHTax uctel, 3asBus, YTo Nockosbky ctatbs XVIII(2) — 06bekTnBHOE NO/I0XKeEHME, COCTaB
apbuTpaxa «vMMeeT npasBo MPOBECTW MOJIHOLEHHYK MNPOBEPKY TOro, 6blIvM /M COBMIOAEHbI KpUTEpUM
YCNELWHOTO MPUMEHEHUS] UCK/IOUYEeHMsI»®2, B 4acTHOCTM, YCTAHOBWUTb, BO-NEpPBbIX, OGblna M Mepa
OTBETYMKA HamMpaB/ieHa Ha YCTpaHEeHWe 4pe3Bbl4aliHOW CuTyauuum U, BO-BTOPbLIX, Oblia /M 3Ta Mepa
OOBLEKTMBHO HeoOXxoAMMa A1 AOCTUKEHUS Tako Lenn M UMEIUCb NN Yy TocygapcTBa pasyMHbIe
ankTepHaTUBLI 3TOl Mepe, Gonee ygadHble B CBeTe ero 06s3atenibcTB®. Onupasicb Ha MOMIOXKEHUS
BeHCKOI KOHBEHLMX O NpaBe MeXAyHapOAHbIX AOrOBOPOB, UCTEL, apryMEHTMPOBasT CBOK MO3NLIMIO TEM,
YTO MpakTUKa MexAyHapoAHbIX CyAeOHbIX OpraHoOB MO MpaBaM YefloBeka He MOXET B/vATb Ha
cogepXaHuwe cTaTbM B OTCYTCTBME $IBHOTO HaMepeHusi CTOPOH [OroBopa Ha YCTaHOBMEHWE TaKoi
B3aMMOCBSI3n®>*,

OTBETUMK He ocnapuBas A0BoAbl UCTUA O ToMm, YTo cTaTbs XVII(2) — 06BbEKTMBHOE MOMOXEHNE, HE
npeanonaratoLlee NpMMEHeHNs cTaH4apTa OLEHKM C NMOYTU HEeOorpaHWYeHHbIM YBaXXeHUEeM K pellueHuAM
rocygapcrtea-peuunueHTa®®. Ho, cnegys noruke, K KOTopoii TpubyHasbl npuéerasiv B paHHUX pelleHusix, B
4YaCcTHOCTU B pelleHMM Mo YNOMSAHYTOMY Bblle paeny Jesac npomus VIHOuu, OTBETYMK yKaszan Ha
npuMeHeHWe cTaHfapTa OLEeHKW, npeanosaratollero aHaans NermTUMHbIX NpefenoB OCyLLecTBeHNUs
rocyapCcTBOM-PELMNUEHTOM CBOEl MpeporaTvBbl, — YCTAHOB/IEHNE CBS3U NMPUHATOM Mepbl C 3alWuUTol
MHTEPEeCOB HaLMOHaNbHO 6e3onacHocTU rocyaapcTea®. OTBETUMK Takke COC/asicsl Ha pelleHue no
aeny dununn Moppuc npomus Ypyesas B NOAKPENsieHNe CBOER Mo3uuuMKu, COrflacHO KOTOPOW yrposa

4 Tam xe. §238.
50 Tam xe.

51 Tam sxe.

52 Tam xe. §229.
5 Tam xe. §230.
5 Tam xe. §231.
% Tam xe. §219.
5 Tam xe. §220.
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3[0POBbI0 HAaCeNeHNs U OKpyxalweii cpege MOXeT ObiTb KBaMgMUMpOBaHa B KayecTBe Yrpo3bl
HauuMoHaNbHOV  6e30MacHOCTM, BC/EACTBME Yero rocygapcTBO-peuunueHTt obnagaetr cBoboaol
YCMOTPEHUS NPy NPUHSATAN Mep 3aLlyTbl CBOUX UHTEPECOB B KOHTEKCTE 34PAaBOOXPAHEHMSI 1 KONOTUN® .

TpnbyHan oOTKasasicsl paccyxjaTb O KaTeropuvM MnosiokKeHulidi O AOoMNyCTUMbIX Mepax, K KOTOpOl
oTHocuTcsa ctatbsl XVIII(2) [JoroBopa, cumtasi, UTO [aHHbIA BOMPOC UMEET CKOpee TeOopeTuyecKuii
XapakTep W He Hyx[aeTcss B pacCMOTPeHMM®®. BmecTo 3Toro TpubyHas MNPUHSA  peLueHue
HEMOCPEACTBEHHO MNEPeNTU K YCTaHOB/IEHWIO CTaHAapTa OUEeHKM®®, 4To BbI3bIBAET BOMPOCHI O
COCTOATENIbHOCTW JIOTUKW €ero aprymeHTauuu, OCOO6eHHO BBWUAY TOrO, YTO XapakTep W cofepxaHve
NMoOSIOXEHNUA ABNAKTCA BaHbIMU (pakTopamu Bblibopa COOTBETCTBYHOLLErO CTaHAapTa OueHku. 3To,
BMpoYeM, He nomewasno TpubyHany yCcTaHOBUTb, 4TO Nt060Oe pelleHve rocygapcrsa no nosogy
ype3BblYaHOW cuTyauum B KOHTekcTe cTatbu XVIII(2) [oroBopa «noAnexuT onpeneseHHol npoBepke
U nepecmoTpy»*°.

MpucTynuB K onpefeneHnio NPUMEHUMOro CTaHgapTa OLEeHKWU, apbuTpbl hopMasibHO COrnacunch ¢
nosvumeli OTBETYMKA, CCblNaBllerocs Ha peno dusaunn Moppuc npomus Ypyasas, OTHOCUTE/IbHO
npegocTaBNeHns rocyaapcTBy «CBOOOAbI YCMOTPEHUS» B OnpefeneHn Heobxo4mMbIX Mep Mo 3awumre
3/10POBbSl HACE/NEHNS 1N OKpyxatLlel cpeabl®™. OgHAKo B paccMaTprvBaeMOM CMOPe OHWU MPEesIoKUIN
3HauUWTENbHO 6O/Mlee CTPOrWil CTaHO4AapT OLEHKM, YeM TOT, KOTOpbIli (onrypuposan B YNOMsHYTOM Aene:
ykaszaB Ha otcyTtcTBue B ctatbe XVIII(2) JoroBopa hopmanibHO onpeneneHHoro craHgapra OLEeHKU,
TpUByHas1 pelunn cnefoBatb MoAXOoAy, 3a/IOKEHHOMY B MPaBW/IO0 O COCTOSSHUM HeobXoaMMOoCTn, —
o6blyail, onpepensLWnii OCHOBaHWS WCK/IOYEHMSI OTBETCTBEHHOCTM [OCYAApCTB 3a COBepLUEHMe
MeX/lyHapOoAHO-NPOTUBOMNPABHOTO AesHUSA®, I XOTs TpMByHan OTMETW/, YTO MPaBW/IO HampsMylo He
npumeHumo Kk ctatbe XVIII(2), OH moYTM AOCMOBHO NEpeHec MCMonb3yeMblii B 0bObliae MOAXoA Ha
nonoxeHvie [lorosopa, nocrefoBaTe/lbHO aHa/m3npyss hakT CyLeCTBOBaHWS Yrpo3bl HaLVOHasIbHbIM
MHTepecam 6e30NacHOCTU 1 MPOMNOPLMOHAIBHOCTL NPUHATON Mepbl 3asBNEHHON yrpo3e®s,

B cBoem peweHun TpubyHan un3bpan noaxohd, KOTOPbIA OTAMYaeTCs OT YCTAHOB/IEHHON B
apbuTpaxHbIX npoueaypax npaxkTuki. bonee Toro, aToT NOAXOA MOXHO PacLeHUTb Kak cofepXaTesibHO
HEKOPPEKTHBIN. Bbilwe 661710 0TMEYEHOo, YTO paccMaTprBaemMas ctatba XVIII(2) aHanormyHo Bcem apyrum
MosIoXeHUAM O [OMyCTUMbIX Mepax YyCTaHaBNMBAaEeT mnpefesnbl npumeHeHus [orosopa. [MpaBuno o
COCTOSIHUM  HeobxoAMMOCTW, B CBOK O4yepedb, BbICTYNaeT OCHOBaHMEM [A/11  UCKNHYEeHUA
MeXyHapoAHO-NPaBoBOl OTBETCTBEHHOCTM. 3TO O3HaA4YaeT, YTo npasuna n3 ctatbn XVIII(2) n obblyas o
COCTOSIHUM HEeOOXOAUMOCTU MPUMEHSIOTCA Ha Pas3/IMYHbIX CTagMsaX paspelleHns MexXayHapoaHbIX
crnopoB. Takum o6pa3om, npumeHeHne ctatb XVII(2) AOMKHO OCYLWECTBAATLCA C YY4EeTOM 3TOro
pasnuuna 1 He npegnosnarars obpatleHne K npasuiam U3 OCHOBaHWI UCKNIOYEHNS OTBETCTBEHHOCTY, YTO
COBEPLLUEHHO He 6blN0 yyYTeHO TpubyHasiom B aene Madkn SHmoHuU Jlu-HuH npomus [oMuHUKaHCKoU
Pecny6uku.

Tem He MeHee 60/bLUMHCTBO apbuUTPOB HE CMYTU/IO cofepXaTefibHoe pasnuune AByX Npasusl U,
onpefenvB nx B3anMoCBA3b, TPMOYHaU1 MPUMEHWT M30OPETEHHBI UM NPaBOBOI TECT K (hakTam gena.

3.2. OnpepgeneHve Heo6GXoAUMMOCTM Mep OTBeTYMKa no npasuny crtatbun XVINI(2)
[orosopa

PykoBOACTBYACb BbIBEAEHHbIM CTaH4APTOM OLEHKM, TpubyHan NpoBes aHasv3, HanpaB/ieHHbIA Ha
BbISICHEHME [BYX K/IHUYEBbIX BOMPOCOB: BO-MEPBbIX, COOTBETCTBYET /M KBa/IM(PMKALUSA OTBETUMKOM
cuTyauum Ha cBasike Jlykeca Kak Yrposbl HalMOHasbHbIM WMHTEpecam 6e30MacHOCTU MONOXKEHWUIO
ctatbn XVIII(2) OoroeBopa, W, BO-BTOPbIX, OblNa N1 Mepa, NPUHATas OTBETYMKOM, HeobxoAumon aAns
3alNTbl €0 MHTEPECOB OT 3asiB/IEHHON Yrpo3bl. Tako noaxoA npeactaBnsieT cobol cTaH4apT OLEHKN C
60/1ee HU3KOW CTeneHbl YBaXKEHWSl, HEeXennm «cBoboda YCMOTPEHWs», MOCKOMbKY OH npednonaraet
nepecMoTp TpMOYyHas/IOM Kak camMOoro OnpefeneHvs rocygapCTBOM Yrpo3bl CBOEl  HauWOHaUTbHON
6e30MacHOCTU, Tak 1 HEOBXOAUMOCTY MPUMEHEHUS OTBETHbLIX MEp.

57 Tam xe. §223.
58 Tam xe. §244.
5 Tam xe.
80 Tam xe.
51 Tam xe. §245.
52 Tam xe. §246.
8 Tam xe.
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Paccyx/Jass 0 CyLIeCTBOBaHWM Yrpo3bl HaUMOHa/IbHOW 6Ge3onacHocTu®, TpubyHan yaenun
Hanbosbllee BHMMaHME COOTBETCTBMIO AENCTBUIA OTBETYMKA, B YACTHOCTM OOBSB/IEHUS YPE3BblUaliHOM
cuTyaummn, nonoxexHusm ctatbi XVII(2) LoroBopa®®. TpubyHan npusHasl, 4yTo CUTyauusi Ha cBasike
[ykeca npefctaBnsna oOnNpefeneHHyl0 Yrpo3y OKpyxawwel cpefe M 300POBbl0  HaCeNeHus, HO
YyCTaHOBW/I, YTO 3Ta Yrposa He AoCTurana ypoBHS Yrpo3bl «HaUMOHa/IbHOW 6e30MacHOCTV» N0 CMbICY
cTatbn®®. TpubyHan npulLen K 3TOMY 3aK/IlOYEHWIO, ONMPAasiCb Ha aHaM3 O6CTOSTENILCTB MPUHATUS
[Jeknapaumun. B yacTHocTun, apbuTpsl, cornatasch ¢ UCTLOM, 06paTu/iv BHUMaHWE Ha TO, YTO BBEAEHNE B
JoMuHMKaHcKol Pecny6snke coCTOSHUS Ype3BblYaiiHOW CUTyaL M NPOUCXOANT B UHOM MOPSAKE, HEXENN
NoCPeACcTBOM MPUHSATUA MUHUCTEPCKOW Aeknapauun®, a cama feknapauvsi Kacaetcs WUCKIIUMTENbHO
cBalkM [lykeca, a He Bceil Hauuu B LenoM®®. ApGUTPOB He y6eaunn apryMeHTbl OTBETUMKA, KOTOPbI
onpas/pblBa/l MOPAAOK NPUHATUSA U cofepXaHne aeknapaumm ocobbiMU YCIOBUAMM, COXMBLUMMUCA Ha
cBanke®. HecmoTps Ha NpefcTaB/eHHble OTBETUMKOM Hay4Hble [0Kas3aTenbCTBa, KOTOpble fernv B
OCHOBY flekfapauyn 1 NoATBepXaasiv CyLLecTBOBaHME YpesBblyaiiHoli cutyauun™, TpubyHan He cyen ux
[OCTaTOUYHbIMM A1 OOBACHEHNS OTKa3a OTBETUMKA BBOAWUTL Ype3BbluaiiHOe MOMOXeHWe B COOTBETCTBUM
C NpoLesypoii, YCTAHOBMEHHON /15t TakmxX criyyaeB™. 3TOT (pakT No3BoNva apbuTpam caenatb BblIBOg, O
TOM, 4YTO cuUTyauuss Ha cBaslke [lykeca He BOCMpUHMMaacb OTBETUMKOM Kak cepbe3Has npobnema
HauMoHanbHOro MacwTaba v, criefloBaTeNibHo, He NnoAnagaeT nog Aeicteue ctatby XVIII(2) JoroBopa’™.

Mepexoas K oueHKe Mepbl 0TBETUMKA"™, TpubyHas OTMETU/I, YTO B OTCYTCTBUE YCTAHOB/IEHHO Yrpo3bl
MHTepecam HauMoHa/IbHOW 6e30NacHOCTV HEBO3MOXHO OLEHWUTb HEOOXOAMMOCTb MEp, HanpPaBIEHHbIX Ha
ee ycTpaHeHue™. MOBTOPHO NoAyepkuBasi, YTo CUTyauumsi Ha cBasike [lykeca He npepctaensina coboi
npobnemy HaLMoOHa/IbHOro Maclutaba, apouTpbl MPULLIN K BbIBOAY, YTO MPUHATbIE MPAaBUTE/IbCTBOM
Mepbl B OTBET Ha 3Ty CUTyauuio He MOI/M paccMaTpuBaTbCs Kak HarpaB/ieHHble Ha YCTPaHeHue yrposbl
MHTepecam HauuoHa/NbHO 6Ge30nacHOCT B COOTBETCTBMM cO cTatbeit XVII(2) [oroBopa’™. Takum
o6paszom, TpubyHas 3ak/iuns, YTO OTBETUMK HE MMEET OCHOBaHWI CCbINATbCA Ha MOMOXEHWUA CTaTby
XVIII(2) gns o60cHOBaHUSA TOrO, YTO [OrOBOP HEMPUMEHMM K KOHKPETHLIM 06CTOsITe/IbCTBaM Aena’™®.

He cornacuBlwnCcb C aprymMeHTOM OTBETYMKA O HEMPUMEHMMOCTM [lorosopa, TpubyHas1 NpofosHKn
paccMmoTpeHve gena Mo CylwecTBy M 6e3 Tpyaa yCTaHOBUA (hakT HapyLleHUs AOrOBOPHbLIX MOOXEHWA,
Ha3HauMB WCTLY COMUAHYK KOMMEHcaumio 3a yuwep6, NOHeCEHHbI B pe3yfbTaTe nonbITKU rocyaapcrsa
YPEerynupoBatb Kp13uc BOKPYr cBasiku [lykeca.

3aknuyeHue

Apbutp M. KoaH B 0CO60OM MHEHWM oOXapakTepu3oBasl BblHECEHHOE O6O0/bLUMHCTBOM peLLeHne Kak
HeTouHoe (aHrn.: indirect)’”. 3Ta oLUeHKa, BPoYeM, He [0 KOHLIA NepeAaeT 3HaYMMOCTb OLIMGKM, KOTOPYIO
coBepLwnn TpubyHan npu aHanunse crarbu XVII(2).

HecmoTpsi Ha yCTOSIBLUYIOCSI MPaKTUKY MHBECTULMOHHbIX TPMOYHa/I0B MO TOSIKOBAHMKO MOMOXEHWIA O
JONYCTUMbIX Mepax, CBA3aHHbIX C peanuMsalmein rocygapcTBamMm UX CYBEPEHHOrO MpaBa Ha
perynvpoBaHue, 4To nogpasymeBaeT NpUMEHeHNe cTaHAapTa OLEHKU C BbICOKON CTENEHbI0 YBaXKEHUS K
peLleHnaM rocyAapCTBEHHbIX OPraHoB, TPMOyHa NpULLIEN K MHOMY 3ak/TtoHeHnto. Onnpasicb Ha HeBEpPHOoe
npeacTaBfieHe 0 MeCTe M Ponn NOSIOKEHUA O JONYCTUMbIX Mepax u Tonkys ctateto XVII(2) B cBeTe
npaBun/si OOHOrO M3 OCHOBAHWIA WCK/IYEHUS MNPOTUBONPABHOCTU AESHUIA TOCY[apCTB — COCTOSHMSA
HeobxoAMmocTu, TpMbyHast caenan BbiBOL, O Ha/IMYMM Y HEr0 AMCKPELMW MPU aHa/M3e U NpoBepke
BbIBOOB rOCYAApPCTBEHHbIX OPraHOB B OTHOLLEHWU UHTEPECOB HaUMOHasIbHON 6e3onacHocTu. 3arem, B
X04e aHanmsa 3aKpblTUS OTBETYMKOM CBasIKM [lykeca, KONOCCasIbHOIo Nno pasMepy Mecta 3aXOpOHeHUs

5 Tam xe. §256-260.
% Tam xe. §256.

%  Tam xe. §260.

5 Tam xe. §257.

% Tam xe. §253.

% Tam xe. §258.

0 Tam xe. §259.

T Tam xe. §260.

2 Tam xe.

7 Tam xe. §261-266.
™ Tam xe. §265

> Tam xe. §264.

% Tam xe. §265.

" Michael Anthony Lee-Chin v. Dominican Republic. Dissenting Opinion of Marcelo G. Kohen. §50.
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OTXO[0B, OKa3blBalOLLETO OLLYTMMOE HEraTMBHOE BO3AENCTBME Ha OKpYXaloLlylo cpedy U 340pOoBbe
yesioBeka, TpMBYHaU1 MpULLIEN K BbIBOAY, YTO AECTBMSA 3TOM CTOPOHbI Cropa He COOTBETCTBYHOT CTaTbe O
gonyctumbix mMepax. Mo mMHeHuto TpubyHana, ywep6, HaHOCUMbIV CBasIKOW, He LOCTUM Takoro YpPOBHS,
yTOOblI €ro MOXHO Obl/1I0 KraccumumMpoBaTb Kak Yrpo3y MHTepecam HalMOHaslbHOW 6e30MacHOCTM.
CnepoBaresnibHO, NPUHSTbIE OTBETUMKOM Mepbl He nonagann B cdepy aeiicteus ctatbn XVINI(2).

B ycnoBusix yxyglialwerocd U3MeHeHUs KaMMmara U TSHKesioro BOCCTaHOB/IEHMS TOCY4apCcTB nocre
naHgemmn COVID-19 Heo6xoaMMOCTb COAEWCTBOBATbL peann3auun Uenein yCcTonuMBOro passBuUTUS
CTaHOBUTCS OYEBMAHOW. YCUMNSA YesioBevecTBa A0/DKHbI ObITb HanpaB/ieHbl Ha obecneveHne fOCTOMHOro
YPOBHSI XU3HU W Pa3BUTUS Crefylolyx MOKOMEHUA, a NpaBo AO/HKHO BbICTYNUTb MPOBOAHUKOM 3TUX
ycunuid. Mo cmbicny MoBECTKM [AHS B 06n1acTy ycToiumBoro passutus OOH™, rocyaapctsa, peanvsys
CBOEe NpaBO Ha peryMpoBaHue, AO/MKHbI 3a4aBaTb TEMM TakMM HadMHaHUSAM. Bonpekn aTomy, pelueHne
TpubyHana  cnocobcTByeT  (POPMUPOBAHUIO  UAEM O  HECOBMECTUMOCTU  MeXAyHapoLHOro
WHBECTULIMOHHOIO MnpaBa C NpaBoOM rOCYAapCTB Ha perynvmpoBaHve 1 LensMyi yCTOWYMBOro pasBUTUS:
HasHayasl yulep6 3a AeicTBMS OTBETYUMKA, HaMpaB/iEeHHble Ha COXpaHeHWe 340POBOI OKpYXXatoLLel
cpegpl, TpMbyHan NoBbIWAET CTOMMOCTb IETMTUMHON peasm3aunm npasa rocyfapcTs Ha peryivpoBaHne
W, CNegoBaTefnibHO, LeHy YCTOWYMBOrO pa3BuTus. d1a naes, BNpoveM, gaseka oT peasibHOCTH, a 06LLmii
TPEHA pasBMTUS MEXAyHapOAHOr0 WMHBECTULMOHHOIO MnpaBa MO3BOJMISSET FOBOPUTH O TOM, YTO NpaBo
rocyfapcTtB Ha peryiMpoBaHWe © YCTOWYMBOE pas3BUTME MOTYT ObiTb MNJIABHO MHTErpupoBaHbl B
CYLLIECTBYIOLLIMI NPaBONOPsA0K™.

OcTaetca Wb HafeAaTbCHA, YTO Aaxe ecnu UCTUy yaacTcs A06WMTbCA WCMOMHEHWS peLlleHus r
HasHauyeHHass cymMma yulepba 6yaeT BbiMjladeHa, MNATHO cBaskum [lykeca Bce e nponager ¢
reorpacpmuecknx kapt. pu 3Tom owMbBOYHAs NpaBoBasi aprymeHTaums TpubyHana He onpegenvt
Harnpas/ieHVe pasBUTUSA OUCKYPCUBHOW NPaKTUKN MeXAYHapoaHbIX NUHBECTULMOHHBLIX TPUOYHA0B, 1 3TO
«HETOYHOE» peLleHne He N3MEHNT 00LLEero 0bHaaexXmBatoLLLEero TpeHaa.

“INDIRECT” DECISION: THE STANDARD OF REVIEW IN ASSESSING MEASURES
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This commentary critically analyses the investment tribunal ruling in Michael Anthony Lee-Chin v. Dominican Republic, described as
incorrect by its arbitrator M. Cohen in his dissenting opinion. The article delves into how the tribunal assessed the Dominican
Republic’'s handling of the health and environmental issues at the Duquesa landfill, the largest in South America. It scrutinises the
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Ana uutuposBaHuA: ViBaHoB 3. A., MapkyHUoB C. A. PeleH3ns Ha y4yeGHWMK MO MexXAyHapoAHOMY YrofoBHOMY Npasy Nnog pea.
A.B. HaymoBa, A.I. KnbanbHuka // XXypHan BLUSD no mexayHapogHomy npasy (HSE University Journal of International Law). 2023.
T. 1. Ne. 4. C. 102-105.

https://doi.org/10.17323/jil.2023.19697

YuebHuK «MexayHapodHoe yrosioBHoe npaso» (rpudy YMO BO), BbllleAlwinii B CBET Nof pefakumer
[OKTOpa topuamyeckux Hayk, npodpeccopa, 3ac/yXeHHOro featens Haykum Poccuiickoih depepauuu,
3acnyxeHHoro paboTHuka MBJ, CCCP A.B. HaymoBa 1 [OOKTOpa HOpUAUYEcKMX Hayk, npodieccopa
A.T. KubansHuka B 2023 rogy B m3gatenbcTBe «HOpaiiT», BblAepXas yxe nsTb uzgaHuiil. Bnpouewm,
CTOUT OTMETUTb, YTO HamMcaHue y4yebHbIX paboT Mo AaHHOW npobremartvke — pobpas Tpagnums
Bblgatowierocsi yyeHoro A.B. HaymoBa. B 370/ CBSiI3n [OCTATOYMHO BCMOMHUTL JIMLWb HEKOTOPbIE €ro
paboTtbl, HanucaHHble euwe B 90-e rogbl XX Beka B COaBTOPCTBE C He MeHee BblAaloLMMCA
yuyeHbIM-MexayHapogHukom W. . Jlykawykom. Cpeay HUX, B 4YaCTHOCTW, KNaccuyeckuii yyebHuUK no
MeX/[yHapoAHOMY YrOfIOBHOMY MpaBy?, Takke BblAepXaBluMii He OfHO Mepeusgadve, U
dyHAameHTa/IbHOE Y4ebHO-NpakTuyeckoe nocobue, MOCBALLEHHOE BOMPOCaM Bblgaun OOGBUHSEMbIX
N OCYXXAEHHbIX B MEXAyHapoaHOM YrofioBHOM npase®,

B cBeTe cerogHsWwHWX peasnii HOBOe m3gaHue yyebHuKa NpeacTaB/iseTcs BeCbMa akTyaslbHbIM U
CBOEBPEMEHHbIM. Poccusi BHOCUT CYLLECTBEHHbI BKIa4 B pasBUTME W COBEPLUEHCTBOBAHME
MEeXAyHapO4HOro YroflIoBHOMO npasa, NpUHMMas akTMBHOe yyacTtue B paboTe MeHepasibHO Accambnen
OOH, YnpaeneHunsa OOH no HapkoTUKam M NpecTynHocTu, MHTepnona, pabounx rpynn no 6opbbe c
koppynuwmeii BPUKC n G20. B pesynsrate oopMmnpyoTC HOBblE MexaHM3Mbl COTpyAHMYecTBa B cthepe
OKasaHWs NpPaBOBO MOMOLWM MO YrOMIOBHbIM fAefaM, BblAayn MPEecTYNHWKOB, MPOTMBOAENCTBUSA
Koppynuuu, po3biCka W BO3BpaTa MOXWLUEHHbIX aKTMBOB, TPeOyloLlune Cepbe3HOro K3yYeHus Kak
CTyAeHTaMu, Tak W lopucTaMmmn, KOTOopble yxe paboTaloT B efepasibHbiX OpraHax WCMOMHWUTENbHOM
B/1aCTW, aABOKaType, rocyJapCTBEHHbIX U YACTHbIX KOMNaHUSIX.

CneflyeT OTMETUTb 3HauWUTeNbHbIi 06bem (6oree 500 cTpaHul) peLeH3npyeMoro yvebHuka’.
CTpyKTypa TeKkcTa NornyHa, B HEeill OTCYTCTBYIOT «MEPEKOChI» B OCBELUEHWM TEX WM UHbLIX BOMPOCOB
MeXAyHapo4HOro Yro/fioBHOrO npaea. B pamkax Kypca nocnefoBaTesibHO pPackpbiTbl OCHOBHbIE
WMHCTUTYTbl O6LLEel YacTu MexayHapo4HOro YrosioBHOrO npasa, NpoaHanusMpoBaHa cuctema v BUAbl
NpecTyn/ieHnii NpoTMB Mupa M 6e30MacHOCTM YesloBeYeCTBa W KOHBEHLMOHHBLIX MPEeCTYneHuiA,
PacKpbITbl OCHOBHbIE BOMPOCHI MEXAYHapOAHOro COTpyAHMYECTBa B CDEPE YTO/I0BHON HOCTULNN.

Mpu xapakTepucTvke WHCTUTYTOB OOWeld YacTu MeXAyHapogHOrO Yro/ioBHOTO npaBa B
peLeH3upyemMom y4yebHUKEe N0 CpaBHEHWIO C APYrMMW Kypcamu Mo AaHHOW y4yebHON aucumnavHe, Kak
npeacTtaBnsieTcs, Obl1  6oMee  ygayHO peasiM3oBaH CUCTEMHBIA  Nogxod. Becbma  LEHHbIM

1 MexdyHapodHoe yeos08Hoe npaso: yuyebHuk 0715 8y308 | nog pea. A.B. Haymosa, A.T. KubanbHuka. 5-e usg., nepepab. u gon.
M. : N3p-Bo HOpaiit, 2023.

2 Nykawyk W.W., HaymoB A.B. MexdyHapodHoe y20/108Hoe npago. Y4e6Huk. M. : Cnapk, 1999.

3 OHU xe. Bbidayu 06BUHSIEMbIX U OCYXOEHHbIX B MEXOYHapOOHOM y20/10BHOM npase: y4eb.-npakm. nocobue / Akag. npaBoBoii
YH-T, VIH-T rocygapcTea v npasa PAH. M. : Poc. opug. nsg. gom, 1998.

4 AHaNorMuHble U34aHvsi No AaHHOMY Kypcy, BbllleAlune B Moc/iefiHee BPEMSI B 3TOM Xe U3[aTeNbCTBE, 3aMETHO MEeHbLUero
o6bema. CwMm., Hanpumep: MexdyHapooHoe y20/108HOe npaso: y4ebHUK 07151 8y308 | nog, obuw,. pea. A. B. BpunnvnaHtosa; OTB.
pea. A. A. Apaimos, I. A. PycaHoB. M. : N3a-Bo KOpaiit, 2023.
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06CTOATENLCTBOM SABNSAETCA U TO, YTO NOMUMO 6a30BbIX BOMPOCOB MEXAYHapOAHOrO YrofIoBHOMO npasa B
KypCce TakkKe Hall/iM OTPaXeHWe W OCHOBHble Npobnembl AaHHOW OTpac/n, B YAaCTHOCTM Takue, Kak
MeXAyHapo4HOEe Yro/I0BHOE NpPaBO U HalMoHasbHbIe MHTepech! (C. 55—71), npobnembl MexayHapo4HOro
YrO/IOBHOTO MpaBOCygus MO genaMm O NPEecTyn/IieHUsX MpoTMB Mupa M 6e30nacHOCTM YesioBevecTBa
(c. 251-272), coBpeMeHHas AOKTpUHA MeXAyHapoAHOro yrosioBHOro npasa (c. 437-463), nepcnexkTuBbl
pasBuUTMS MEXAyHapOAHOro YrosIoBHOrO NpaBa U MeXAyHapOAHOW YronoBHON wcTuummn (c. 464—481).
OTo [aeT HajeXHoe OCHOBaHWe YTBepXAaTb, 4TO COAepXaHue Kypca HOCUT npob6nemHo-
OPVIEHTUPOBAHHbIN XapakTep.

Kpome TOro, aBTOpbl Kypca HE OrpaHu4YuM/IMCb OCBELLEHUEM K/HOYEBbLIX AOKTPUHASIbHBLIX Mpob6siemM
MeX/yHapo4HOro YronoBHoOro npasa. [lo uTOram pacCMOTPEHMA HEKOTOPbIX W3 HUX asBTopamu
NnpegiokKeHbl OCHOBaHHble Ha OObLEKTMBHOM aHa/n3e npakTUYyeckne pekoMeHAaumu, OpraHu4Ho
BOlleAlIMe B coaepxaHue kypca. Tak, B 3akntouveHun naparpada 1.5 «MexayHapogHOoe YrosioBHOe
npaBo Y HaUWOHasIbHble MHTEpPEChI» npeanaraeTca BbIBOL, O TOM, UTO «Poccusi 00/mKkHa, UMEHHO paau
OOCTVXKEHNS HALMOHaNbHbIX MHTEPECOB, yYacmaosams 8 (hopMUPOBaHUU MeEXOYHapPOOHO20 Y20/108HO20
npasa, BbINOMHATL MPUHATbIE HAa cebs o0bA3arenbcTBa MexAyHapoAHO-NPaBOBOro xapakrepa (B TOM
ymcne B YronoBHO-MpaBoBOW cdiepe) NUB0 BbIxOOUMbL U3 Takux coesaweHul npu Heso3MOXHOCMU
co6/1ICMU HayuoHa/IbHbie UHmepechk! (KypcvB Haw. — 3. M., C. M.)»°. LaHHbIli BbIBOg, NpeACTaBAsieTca
B&XHbIM B CBETE OYEHb BOJIbHOMO TOJIKOBAHWA OTAENbHbLIMW rocyfapcTBaMuM HOPM MeXAyHapOoaHOro
YrONI0OBHOTO MpaBa W MOMbITOK MCNO/b30BaHUA CYLLECTBYIOLUX MEXaHU3MOB COTpyAHWYecTBa A1
npoAasnnMBaHna CBOUX NOIUTUYECKMX N SKOHOMUYECKNX NHTEPECOB.

CyLecTBEHHOE BHMMaHME B y4ebHMKe yaeneHo aHanun3y 6a30BbIX MeXAyHapoaHbIX NPeCcTyn/eHni, B
YaCTHOCTM NPECTYN/IEHUI NPOTUB MEXAyHapoaHoro mupa (tema 5, c. 154-182), npecTynaieHnii npoTue
yenoseyHocTn (Tema 6, c. 183-204), reHoumga (Tema 7, c. 205-222), BOEHHbIX NpecTynneHuii (tema 8,
c. 223-250). BmecTe ¢ TeM npeacTaBnsieTcs, YTo B LeNsx 605ee KOMM/IEKCHOro BOCNPUATUAS CUCTEMBI
3TMX NPECTYM/IEHNIA UX crefoBasio 6bl paccMarpmBaTb B paMkax e4nHON TEeMbI, MOCBSLEHHON 6a30BbIM
MeXAyHapoAHbIM NPecTynaeHnam, NogobHoO TOMYy Kak aBTOpbl paccMaTpuBatoT B paMkax OfHOWN TeMbl
BCE KOHBEHLMOHHbIE NPECTYM/IEHNSA MEXAYHAPOAHOro xapakrepa. MNpu 3ToM, N0 MHEHUIO PELEH3EHTOB,
Ha nepBoe MeCTO NPV pacCMOTPeHUW credyeT MOCTaBWUTb TEHOUMA Kak «Taryalillee npecTynseHve
MPOTMB YesioBevecTBa»®, Kak ero HasbIBaloT, cCaMoe NPEecTyrNHoe 13 BCexX NPeCcTyneHwnii (aHrn.: the crime
of all crimes), a 3aTemM aHaNN3MPOBaTb NPECTYN/IEHNS NPOTUB YE/TOBEYHOCTU U T. 4.7

Bonblwoe BHUMaHWe B Yy4yebOHUKE YyAeNeHO pPacCMOTPEHUIO KOHBEHLUMOHHbLIX MpecTynieHuii B
MexayHapogHoMm npase (C. 273—-322), B 4aCTHOCTM TEPPOPUCTMUECKUX MPECTYNsIEHWIA, NPECTYNNEHNIA
B chepe He3aKOHHOro 060pPOTa HAPKOTUYECKMX CPEACTB U NCUXOTPOMHbIX BELLECTB, TOProBN AO4LMN,
KOPPYMNLUMOHHBIX M UHbIX JO/MKHOCTHbIX MPECTYNEeHNIA, Nerasim3aumnm NpecTynHbIX 40XoA40B. Heobxoanmo
OTMETUTb, YTO NINLA U OpraHu3auun, NiaHUpyrLWme 1 cosepLlaloLle NpecTynieHns, oTHocALWmecs K
yKa3aHHbIM KaTeropusiM, Hepeako npeaBapuTeNnbHO NPOBOAAT CepPbe3Hbli aHan3 C Lebio BbIABUTb
CTpaHbl ¥ Tepputopun, uMerLwwme npobesbl B 3aKOHO4ATENIbCTBE W CYLLECTBEHHble Npobnemsbl B
NpaBoONPUMEHUTENILHON MNpakTuke. B 3TOW CBA3M HEo6X0AMMO M3y4YeHMe COOTBETCTBYHOLLMX HOPM
MeXAyHapo4HOro YronoBHOMO npasa, Npouenyp Y MexXaHN3MOB COTPYAHUYECTBA NPaBOOXpPaHUTESbHbIX U
OPYrMx  KOMMETEHTHbIX OpraHoB. ABTOpbl Yy4yebHMKa NPUBOAAT  [eTallbHble  XapakTepUCTUKM
paccmaTpmBaeMbiX KOHBEHUMOHHbLIX MNPECTYN/eHNA, aHa/M3npyloT HOPMbl YHUBEPCASIbHbIX U psga
pernoHasibHbIX MeXayHapoaHbIX 4OroBOPOB.

Be3ycnoBHO, y4eOHMK HE MOXET OXBaTWTb BCE MHOIOYUCNEHHbIE MEXAYHapOAHO-NPaBOBbLIE aKThbl,
peryvpyrowme CoTpygHMyectBo B 6opbbe C KaxabiM W3 paccMmaTrpuBaeMblX MPecTyneHwni
MexayHapogHoro xapaktepa. Tak, B naparpade 10.5.2. «Jleranusaums MNpecTynHbIX [L0XOL0B»
(c. 311-314), N0 MHEHUID PELEH3EHTOB, CTOW/I0, Hapsa4y C MeXxAyHapoAHbIMU [0roBopamu, YAeuTb
BHUMaHue MexayHapoaHblM cTaHfapTam N0 NPOTUBOAENCTBMIO OTMbIBAHWIO AeHer, hMHaHCMPOBaHMIO
Teppopusma 1 (hMHaHCUPOBaHUIO PaACNPOCTPAHEHUS OPYXMA MACCOBOIO YHUUTOXEHUA (PekomeH4aumam

5 MexdyHapodHoe y20/108HO€E npaso: yuebHuUK 4715 By308 | nof ped. A.B. HaymoBa, A.l. KubanbHuka. 5-e usg., nepepab. n aon.
M. : N3p-Bo tOpaiit, 2023. C. 71.

5 PomaukuH M.C. lMpecmynseHus npomus mupa u desnosedecmsa // I1.C. PoMawKuH. XKU3Hb 8 Hayke u 8718 Hayku | oTB. peq,.
A.H. CaBeHkoB. M. : WUIM PAH, 2023. C. 484; AHgptoxvH M.H. leHoyud — mseyaliwee npecmyrnjeHue npomus
yesioseyecmsa. M. : Foptopusgar, 1961. C. 128 v ap.

7 B 3TOl YacTu CTPYyKTypa W3/MIOXeHUsl yueGHOro Matepuana B pamkax yrnomsiHyTOro Bbille yuyeGHMKa nog obuieli pefakumeii
A. B. BpunnvaHToBa nNpeacTaB/IsieETCsl HECKO/IbKO Gosiee yfaauHoi. CM.: MexdyHapoOHOe y20/10BHOE pPaso: Y4YeOHUK O/1s
By308 / nog o6w. pen. A. B. BpunnnaHTtoBa; oTB. ped. A. A. Apamos, I. A. PycaHoB. M. : U3g-Bo tOpaiit, 2023. C. 143-211.
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GATD), o0OKasaBWKUM U NPOAO/KAIOWMUM  OKasblBaTb CYLWECTBEHHOE B/IMSIHUE Ha pasButue
3aKkoHofaTenlbcTBa rocygapcts®. B naparpadpe 10.6, NOCBALWEHHOM KOPPYMUMOHHBIM 1 WHBIM
OO/MKHOCTHbIM  npecTynnenHnsam (c. 316—322), MOXHO Obl/I0 06paTUTb BHUMAaHME Ha MOMOXEHUS
KoHuBeHumMn O3CP no 6opbbe € NOAKYNOM WHOCTPaHHbIX AO/MKHOCTHBLIX /UL, NPW OCYLLECTBAEHUM
MeXayHapoAHbIX KOMMepUeckux caenok (Ctaméys, 21 Hos6pa 1997 roa)°.

BaxxHOoe TeopeTnyeckoe u npukiagHoe 3HadeHune mmeet Tema 11 «Peanmsauus mexayHapoLHOoro
YrofioBHOTO npasa» (c. 323-376). ABTOpbl y4ebHMKa NPOBOAAT NOAPOOGHLIA aHa/IM3 pPov U OCHOBHBbIX
HanpaBfeHWii  OeATeNbHOCTU  MEXAyHapoAHbIX opraHv3aumii B 60pbbe C  MPecTynHOCTbH,
paccmarpuBaloT OCHOBHble pesy/ibTarbl paboTbl Bcex KoHrpeccoB OOH no npeaynpexaeHuto
MPEeCTYNHOCTM 1 0bpaLLeHnt0 C NpaBoHapyLwmnTensamMu. [JocTaTouHo AeTanbHO B yYeOHMKE PpacCMOTPEHbI
NpaBoBOW CTaTyC, OpraHn3aunoHHas CTPYKTypa M OCHOBHble HanpaB/eHus AesTesibHocTu VHTepnona,
oTmMeTuBLIero B 2023 rofly CTONETHUIA LOGUNEA.

Cepbe3Hoe BHMMaHue yfaeneHo MexaHu3Mam COTpyAHWYecTBa Mo BOMpocamM OKasaHus MpaBoBOl
NMOMOLLM NO YrofIOBHbIM AeniaM WM Bblgayn npecTynHukoB. OkasaHue npaBoBOl NMOMOLLM NO YroSI0BHbIM
fenam SBASETCA OAHUMM U3 Hambosee CNOXHbIX HanpasfeHWid MeXOYyHapOA4HOro COTPyAHUYecTBa.
rocypapctsa [O/HKHbI YUUTbIBATh Kak HOPMbl MEXAYHAapPOAHOro npasa, Tak M COOTBETCTBYHOLLME HOPMbI
HaUMOHaJ/IbHOTO 3aKOHOAATesbCTBa, BK/IHYAA TEXHUYECKMEe TpeboBaHWs K Hampas/sseMbiM 3anpocam.
[aHHasa Tema fABNSeTCA CerogHsi O4HOW M3 Haubosiee 06CyXAaeMbIX Ha MeXAyHapogHbIX chopymax,
MOCBSALLEHHbIX COTPyAHWYecTBY B 06s1acTv 60pbObl C NpecTynHOCTblo. B 3Toli cBA3WM 3acnyxwsaert
yBaXKEHMS TOT (paKT, YTO aBTOPbl y4ebHMKA HE OrpaHMYU/IMCb PACCMOTPEHWEM OOLUMX MOTOXEHWI
MHOFOCTOPOHHUX MeXAyHapoaHbIX [A0roBopoB. B yuyebGHuKe npuBefeHbl TpebGoBaHUS K CTPYKTYpE,
coaepXaHuio 1 0hopMIEHNIO 3aNpPOCOB 06 OKasaHWM NPaBOBOI MOMOLLM MO YTONOBHbLIM Ae/aMm, a Takke
npoaHaM3nMpoBaHbl Havbonee TUNUYHbIE MNPUYUHBI OTKA30B B WCMOJSIHEHWMM 3anpocoB. Bbigaya
NPEeCTYNHUKOB SBMSETCA OOHWM W3 CTapeimx WHCTUTYTOB MEeXAyHapO4HOro YronoBHOIO npasa.
ABTOpamu yyebHMKa NpoaHa/IM3MpPoBaHbl COXMBLUMECH BUAbI Bbl4a4u, NPUHUMALI COTPYAHMYECTBA U
yCNoBMSA BbiAauu, yaeneHo Heobxo4rmMoe BHMMaHne npakTuke rocy4apcTs.

Mpn paccMOTpPEHMU pas/IMyHbIX BOMPOCOB, OXBaTbiBAEMbIX COAEPXaHWEM Kypca, aBTopbl
obpawjatoTcs K hyHAaMeHTasIbHbIM paboTam No TemM WK UHLIM acnekTam MeXayHapoAHOro yrofiloBHOIO
npaBa, MNPMBOAA B KOHUE Yy4yebHMKa CMMCKU OCHOBHOIM W [AOMNOHWTENbHOW fuTepatypbl U CRAUCKA
NCTOYHWMKOB NO COOTBETCTBYKOLMM Temam. B kayecTBe MOMOXUTENbHOTO MEeTOA0/1I0MMYECKOro acnekTa
cnegyer OTMETUTb, YTO MO WTOram BCEX paccMaTpuMBaeMblX TeM aBTopamMu Kypca npegfaratrcs
NHTEepPeCHble (HethopmasibHbIE) BONPOCHI 1 3afaHns A1 CAMOKOHTPOS.

PeueH3npyemblii y4ebHUK N0  MeXAyHapo4HOMY YroflIOBHOMY [MpaBy f[aeT MofpoOHbIA aHanms
MPVHUMUMOB W HOPM  MEXAyHapoAHOro npasa, [AeWCTBYIOLWMX MeXAyHapoAHbIX [Or0OBOPOB U
3akoHogarenscTea Poccuiickoli ®egepauny ¢ y4eTOM MeXAyHapoAHbIX YrON0BHO-NPAaBOBbLIX peanunii B
OyKBa/IbHOM CMbIC/Ie CerofgHsiluHero pgHA. Ceivac, Korga MexayHapogHoe npaBo B LeEoM U
MEeXAyHapO4HOE Yro/IOBHOE MPaBO B YACTHOCTM HaxOAMTCA Ha «OCTpUE aTaku» M Ha pPasINyHbIX
naowagkax B My6/IMYHOM MPOCTPAHCTBE BeAyTCA AOMCKYCCUM O  «AeBasibBaLun», «KpU3NCE»,
«paspyLLUEHNM» U JAXE ero «kKpaxe»', npeAcTaB/seTcs, YTo Kak HUKOrAa BaXHO UMEHHO B y4eGHOI
nuTepartype AaBaTb CBOEBPEMEHHYI, 06BLEKTUBHYH, 6ECNPUCTPACTHYIO OLEHKY TOI BadKHelLel posnu,
KOTOpYI0 MeXAyHapoAHOe Yro/loBHOE MpaBo WrpaeT B NpeaynpexaeHny nNpecTynsieHnin NpoTue Myupa u
6e30MacHOCTU 4enioBeyecTBa, 60pbbe C COBPEMEHHOW OpraHW30BaHHOW W BbICOKOTEXHO/IOTMYHOWA
NPeCTYNHOCTLIO.

Bonblioe 3HauyeHne B 3TUX OBCTOATENbCTBAX UMEET coxpaHeHue yHO4AMEHTa IbHbIX NPUHLMNOB U
HOpM, cCoAepXaluxcsi B ycTaBax W npuroBopax HOpHOeprckoro n TOKMIACKOro TpubyHasnioB. [daHHble

8 International standards on combating money laundering, the financing of terrorism and proliferation (the FATF
Recommendations). URL: https://www.fatf-gafi.org/content/dam/fatf-gafi/recommendations/FATF%20Recommendations%2020
12.pdf.coredownload.inline.pdf (gata obpalueHus: 01.02.2024).

®  KoHBeHUusi OpraHuzauuy SkoHomuyeckoro CoTpyaHuUecTBa v Pa3BuTusi no 60pb6e ¢ NoAKYNOM UHOCTPAHHbBIX AO/MKHOCTHBIX
ML, Npu  OCYLLECTBNEHUM MeXAyHapofHbIX KoMmepueckux cpaenok (Crtambyn, 21 Hosbpa 1997 roga) /I BronneteHb
MexXzyHapoaHbIX 4oroBopos. 2012. Ne 7. C. 72-85.

10 Pomaules HO.C. «Kpax» MexdyHapodHO20 fnpasa usiu HedocmamodHasi e20 3(hheKmuBHOCMb? // AHANIUTUYECKUI BECTHIK
Coseta ®epepaunn depepanbHoro Cobpanus P®. 2015. Ne 16(569). C. 62-75; flaHosas I. M. [MpuyuHbl desasibBayuu
MexdyHapoOHo20 ny6/u4Ho20 rnpasa I/ BecTHWK 3KoHOMuueckoil 6esonacHocTu. 2022. Ne 6. C. 162-166; Kaprawesa B.
Medsedes 3asisu/s, 4mo Hacmyrnaem MpayHbil 3akam cucmemMbl MexXOyHapOOHbIX omHoweHul /I MapnameHTCkasa raseta.
20 mapta 2023 roga. URL: https://www.pnp.ru/politics/medvedev-zayavil-chto-nastupaet-mrachnyy-zakat-sistemy-mezhduna-
rodnykh-otnosheniy.html (gara o6paweHnns: 17.10.2023) u ap.
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MPUHLMMbI 1 HOPMbl 3a/10KM/IN OCHOBbI COBPEMEHHOMO MEXAYHAapOAHOro YrofloBHOrO npasa. Takke
HEOOX0AMM Cepbe3Hbli aHa/In3 BCEX BaXKHbIX W HOBbIX MO CBOEl CyTU KasycoB (KencoB), KOTOpbie
BO3HUWKAOT B MEXAYHapOAHO-NPaBOBOM NPOCTPaHCTBE, B TOM YMC/IE B YTO/IOBHO-NPaABOBOI N/10CKOCTH, a
Takxe BblpaboTka BapuaHTOB pa3peLLeHnsl HOBbIX CUTYaLIA.

Ha Haw B3rnsg, aBTopaM yyebHMKa yAanochb YCnewHo PelinTb BbllleyKa3aHHble 3afaun. YUYeBHUK
«MexayHapoAHOe Yro/ioBHOE MNpaBO» MOXET ObiTb PEKOMEHAOBaH Kak A/fs CTYAEHTOB, Tak U Ans
LLIMPOKOTO Kpyra HopuCcTOB, 3aHNMAatoLUXC BONpocamMmi MeXayHapo4HOro yrosiloBHOIO npasa.
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