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AHHOTauuA

B coBpemMeHHOl pyccKOsA3bIYHON NUTepaType No TEOPUMN U UCTOPUU MeXayHapoAHoro npasa nvsa A. H. MaHgenblitama yrnommuHaercs
peanko. BHumaHune k ero MeXayHapogHo-npaBoBbIM MaeAM B Noc/neaHee AecATunieTne noHeMHOry nposABAEeTCA B WUCTOYHUKAX,
MOCBSILLEHHbIX PaHHEl UCTOpUM 3aliMTbl NPaB YENoBeKa, Ha aHIIMICKOM, hpaHLy3CKOM U Apyrnx a3blkax. MpogeccMoHanbHbIi NyTh
A. H. MaHgenbwtama B 3n0oxXy HeCTabWbHOCTH, BOMH 1 PEBOJIIOLMIA MHTEPECEH (DOKYCOM Ha 3alUMTy MpaB YesloBeKa, OKOHYaTebHO
cchopMUPOBABLUMMCS B 3MUIPAHTCKUIA Nepuog ero >msHu. Mepy MaHgenblitama npuHagIexuT nepsblii NPOEKT YHUBEpPCasIbHOM
Aeknapauun npaB 4enoBeka, NPUHATLIA VHCTUTYTOM MeXayHapogHoro npasa. poasurasi B aMUrpaumyn ryMaHUCTUYECKME WAEW,
A. H. MaHgenbwtam untasn nekuum B laarckoii akafemuy MexayHapoAHOro npasa, OCMbICASS OMblT CTOSIKHOBEHUA OCMAaHCKOW ©
Poccuiickoii umnepuii ¢ npo6ieMaMn MeHbLUMHCTB, 6eXeHLEB 1 anaTpugoB. OH pa3paboTasl KOHLENUMU 3aLuTbl MPaB MEHbLUMHCTB 1
npaB yesioBeka B MeXAyHapoAHOM MpaBe, a Takke akTUBHO 3aHUMasICS UX yHMBepcasim3aumein. HecMoTpsi Ha nepefoBble A/1s1 CBOETO
BPEMEHV MAEN O MpumaTe MNpaB uYenoBeka Haf rocyAapCTBEHHbIM CyBepeHUTeToM, MaHaenbluTam He 6bln cBo60AEeH OT r1y60oKo
YKOPEHMBLUMXCS B MUPOBO33PEHUN WHTEPHALMOHA/IMCTOB €r0 MOKOSIEHUS] UAeil O pa3HOM YPOBHE Pa3BUTUSI U LMBWIN30BAHHOCTU
pas3fniMyHbIX HapOAOB, TPEOGYLWMX, N0 CMAOXMBLUEMYCA MHEHWIO, OMEKU MPOCBELLEHHbIX rOCyAapcTB. ABTOpbI CTaTbW WCCNEfOBaIN
yacTHyto wucTtoputo A. H. MaHgenbluTama, CBSi3aHHble C Heill MWKPOMCTOpWW, BK/OUMB KX B 6o0Nee LUMPOKWMIA MCTOPUYECKMIA,
NO/IMTUYECKUA N COLMaNbHbIA KOHTEKCT. OHM MpoaHaIM3MpOBa/IM CTAaHOB/IEHME W pa3BuTMe naelt MaHgenbwtama 0 3aluTe npas
yenoBeKa B MEXBOEHHbIN NMepuog, C Le/bio BEPHYTh €ro ourypy 1 naen B COBPEMEHHLI TEOPETUUECKUIA N NCTOPUYECKUIA JNCKYPC.

KnioueBble cnoBa

A. H. MaHgenbLuTam, MexayHapoAHas 3aliuTa npas YenoBeka, ryMaHuTapHas MHTEPBEHLYS, 3allMTa NpaB MEHbLUMHCTB, MEXBOEHHbII
nepuvog, Poccuiickasi uMnepus, OcMaHckas UMnepusi, UICTOpUsi MEXAYHapOAHOro Npasa, TEopUsi MeXayHapoAHOro Npasa, /iura Hauuii

Ansa uutupoBanua: Llectakosa K. ., Ataesa . C., ABgeeBa B. C., CynoHuH B. B. CTaHOBNEHUE MeXAyHapoaHOl 3aliuTbl npas
yesioBeka B MeXBOEHHbI nepuog: dmrypa n B3rnagsl A. H. MaHgenswtama. YacTte 1 // XXypHan BLU3D no mexayHapofHOMY npaBy
(HSE University Journal of International Law). 2024. T. 2. Ne 1. C. 4-18.

https://doi.org/10.17323/jil.2024.21706
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BeeaeHue!

B CcOBpeMEeHHOI pyCCKOS3bIYHOW fuTepatype no Teopun M UCTOPUM MEXAyHapoAHOro npasa UMS
A. H. MaHgenbliTama ynoMmvHaeTcs pegko. BHumaHue Kk ero MexayHapoAHo-npaBoBbIM MAESM B NocegHee
JecATnieTme MOHEMHOry MOSIBASETCA B MWCTOYHMKAX, MOCBALWIEHHbIX paHHel WCTOopuMU 3awuTbl Mnpas
yesioBeKka Ha  aHrviickom,  dipaHLy3ckoM U Apyrux  s3blkax?.  [podpeccroHasnbHbI  MyTb
A. H. MaHgenblutama B 3MOXy HecTabwibHOCTW, BOWH W PEBOMIOUMIA MHTepeceH (POKYCOM Ha npasa
YyenioBeka, OKOHYaTeslbHO ChopMMPOBABLUMMCH B 3MUIPAHTCKUA nepuog, XusHu. Mepy MaHgensltama
NPUHaANEXUT NepBbIil MPOEKT Aeknapauumu npas YenoBeka, NPUHATLIA VHCTUTYTOM MexayHapoaHOoro npasa.
OcCMbICAAS ONbIT CTOIKHOBEHNSE OCMaHCKOW 1 POCCUIACKOI umnepuii ¢ npobiemaMy MEHbLUMHCTB, 6eXeHLEeB
M anaTpuios, oH pa3padboTasl KOHUEeNUMU 3awmTtbl NpaB MEHBLLUVHCTB W NpaB YyesioBeka B MeXAyHapoaHOM
npaBe, a TaKke aKTMBHO 3aHMMasICA WX YyHuBepcasM3auuein, uitas nekumnm B [aarckoii akagemuu
MeXyHapoAHOro npasa, eBpPOMNenckMX yHUBEepCUTeTax, akTMBHO My6AMKysCb Ha pa3HbiX A3blkax, COCTOA B
OCHOBHbIX NPOheCcCMoHasIbHbIX COOBLLECTBax TOr0 BPEMEHU, BKHOHYAs VHCTUTYT MexayHapo4HOro npasa v
MexayHapoHYH AUNIOMaTUYECKYH0 akafeMuio, a Takxe 3aHMasAaCh 3aLlUTol Npas MeHbLUWHCTB B CUCTEME
Nvrv Haumii n mexxayHapoaHbIx cygax n apbuTtpaxax. HecMoTps Ha nepefoBble /15 CBOEro BpeMeHu uaem
0 npumare npas 4YesioBeka Haj, rocyfapCTBeHHbIM CyBepeHuTeToM, MaHgenbltam He 6bi1 cBobodeH OT
rny6oKO YKOPEHMBLUUXCSA B MUPOBO33PEHNM UHTEPHALMOHA/IMCTOB €ro NOKOSIEHNS uae O pasHOM YpOBHe
pasBuTUA U LMBWIN30BAHHOCTU HApPOLOB: HEKOTOPbIM W3 HUX, MO CMOXMBLUEMYCS MHEHMWI0, TpeboBasiach
oneka NpPOCBeLLEHHbIX roCyAapCTB.

ABTOpbI CTaTbM OCO3HAKT BCE OrpaHUYeHWs M ONacHOCTU BblGPAHHOIO MCTOPUKO-6uorpadnyeckoro
MEeTOAa, BKIKYasA MpucyliMe emy KpalHOCTW: cOo3faHue Kymupa W HU3BEPXEHUE WA0Na; HensBexHbll
adhheKT noArnsabiBaHus ¢ 3apaHee 06PEUYEHHON LEeMbio MPOHMKHYTL B TaliHY YyXOoil XU3HW® 1 o6paTHoe emy
«pacnbifieHne 6uorpaduu»* npyu  cCMeleHnn IoKyca WCCNeAoBaHUsi Ha HenofBMacTHbIe UesloBeKy
coumasibHble, Ky/bTYPHblIE W UCTOpPUYECKMe Mpoueccbl. Tem He MeHee wugen A. H. MaHgenbwitama
poXgasMcb He B BakyymMe, a ObliM MOMbITKOW OCMBIC/IEHUSA KOHKPETHBLIX MWCTOPUYECKMX W, NO BCEeM
BUANMOCTK, JIMYHbIX COObLITUIA. Takum 06pas3oM, aBTOpbl CTaBAT neped Coboi ABE OCHOBHblE 3adayun.
Bo-nepBbIX, nccneaoBatb 4YacTHyr uctopuio A. H. MaHgenblitama U CBsi3aHHble C Hell MUKPOWUCTOPWMU,
BK/IOYMB UX B 060nee LWWMPOKWUIA WCTOPUYECKWUA, MOSIMTUYECKUA W COLMaNbHbIA KOHTEKCT. Bo-BTOpbIX,
npoaHann3vupoBaTb CTAHOB/IEHVWE W pa3BuUTWE B3rNAL40B MaHgenblwtama Ha npobnemy 3awmTbl npas
yenioBeka B MEXBOEHHbIV Mepuo C Lenbio BEPHYTb ero aurypy 1 naen B TEOPETUYECKUIA N NCTOPUYECKMIA
ANCKypCbl.

Pesynbtatbl uMccnefoBaHWs MO3BOMIAT  NPeANnonoXUTb, 4Y4TO o0coboe BAUSHWE Ha CTaHOB/IEHME
MeXAyHapoAHO-NPaBoBbIX B3rA40B  A. H. MaHgenblwTama okas3asn MaccoBble yo6uiicTBa apMsH B
OCMaHCKoi MMnepun®, a Takke MaccoBasi aMUrpauusi B pesysibTate BOWH W peBOMOLMiA M3 Poccuiickol
nMnepumn 1 Apyrux rocyfapcTs, KOTOPOI He n3bexas n oH cam. MNpoucxoxaeHue, nonyyeHHoe obpasosaHvie
M pog  NPOhecCUMOoHaslbHOW  AeATeNIbHOCTM  BO  MHOMOM  Npejornpefeniin - BeKTop  pasBuUTus
MeXAyHapoaHO-NpaBoBoi Mbicnn A. H. MaHgenswtama. B nepsoit (M3 ABYX) YacTu cTaTby, NOCBALLEHHOW
durype n ngeam A. H. MaHaenbLitama, aBTopbl UCCNeAyrT npoucxoxaerHve A. H. MaHgenblitama, a takke

ABTOpbl 6narogapat B. C. MBaHeHKo, AoueHTa kadpegpbl MexayHapoaHoro npasa CaHkT-INeTepbyprckoro yHuBepcuteTa, 3a
MHOTO/IETHIOK CKPYMy/Ie3Hyt0 paboTy C apxvmBamuv U APYrUMy UCTOYHUKaMW, MO3BOMBLLYK COGpaTh Y BOCCTAHOBUTL HEAOCTAIOLLYIO
nHhopmaumio 0 topuctax CaHkT-NeTepOyprckoii  LKOMbl  MexXAyHapoAgHoro npasa. Ero kponoTiuBbld TpyA, SHTY3vasm wu
YB/IEYEHHOCTb BAOXHOBW/IN HAC Ha NPOBefileHne CO6CTBEHHOIO UCCNeA0BaHUSA U HaNVCaHye 3TOi cTaTby.

Cwm., Hanpumep: Aust H. P. From Diplomat to Academic Activist: André Mandelstam and the History of Human Rights /| European
Journal of International Law. 2014. Vol. 25. Ne 4. P. 1105-1121. URL: https://academic.oup.com/ejil/article/25/4/1105/385506 (pata
o6paueHus: 29.02.2024); Butler W. E., lvanenko V. S. The Saint Petersburg School of International Law. Clark, New Jersey: Talbot
Publishing, 2023. P. 259-265; Kévonian D. Exilés politiques et avénement du «droit humain»: la pensée juridique d'André
Mandelstam  (1869-1949) /I Revue d'Histoire de la Shoah. 2003. Vol. 177-178. P. 245-273. URL:
https://www.cairn.info/revue-revue-d-histoire-de-la-shoah1-2003-1-page-245.htm (gata o6pauweHus: 20.02.2024); [I. KeBOHsH
Hanbosee NoMHO nccnegosBasn hpaHLy3ckmii nepmnog xmnsHn A. H. MaHgenbutama.

OTy KpalHOCTb MNpEeKpacHO WIMIOCTPMPYET poMaH GpuTaHckoi nucartensHuubl A. BaiieTT «O6nagartb». Byatt A. Possession:
A Romance. 1st ed. London : Vintage, 1997 [BaiieTT A. C. O6naaatb: PomaHTuyeckuii pomaH. M. : IHOcTpaHka, A3byka-ATTHKYC,
2016].

Mangenbwtam O. 3. CobpaHue coqduHeHul 8 2 m. M. : XygoxecTBeHHas nutepartypa, 1990. T. 2. C. 201-204.

5 Peub MAET 0O Tak HasblBaeMoli XaMuAMACKOWA 1 KUNMKMIACKOI pesHe, a Takke MaccoBbIx youiictBax 1915-1923 rofos, KoTopble B
COBPEMEHHOIN MexyHapo4HO-NPaBoBO NUTepaType MMEHYHOTCA TeHOUMAOM apMaH. Cam TepMUH «reHoumg» Obli BK/IIOYEH B
MexyHapofHO-NpaBoBoOi NeKCUKOH Padhaanem JleMkvHbIM B Nepuof, Korga HayyHas u aKcrnepTHas akTMBHOCTb MaHgenblutama
cHu3nnacb. Opus magnum JlemkuHa Axis Rule in Occupied Europe: Laws of Occupation, Analysis of Government, Proposals for
Redress ony6nukoBaH B 1944 roay. MogpobHee cm. Schabas W. A. Genocide in International Law: The Crime of Crimes. 2nd ed.
Cambridge : Cambridge University Press, 2009.

5


https://academic.oup.com/ejil/article/25/4/1105/385506
https://www.cairn.info/revue-revue-d-histoire-de-la-shoah1-2003-1-page-245.htm

aHaIM3MpYyOT ero npoecCcUoHa/IbHYI0 TPaAEeKToOpUIo M NosydyeHHoe MaHpgenbwramom obpa3oBaHve B
KOHTEKCTe AOMUHMPYHOLLMX B pacCMaTpvBaeMblil Nepros MexayHapoLHO-NpaBOBbIX B3rNS40B.

[na ypobceTBa U3NOXEHNA cTaTba NoAesieHa Ha BBefeHue 1 Tpu yactu: () MexayHapoaHoe npasBo Kak
npochbeccuoHasibHaa npakTuka Bo BTOpoii nosioBuHe XIX Beka; (1) A. H. MaHgenbwTam: HeMeLKo-eBpelickoe
npovicxoxaeHne n cembs; (Ill) Mornnes-lNetepbypr: o6paszoBaHMe U Hadano AMNIOMATUYECKOR CMyXO6bl, a
TaKxe 3ak/4veHune.

l. MexayHapogHoe NpaBo Kak npogieccMoHaibHasA NpakTuka Bo BTOPOIi nonoBuHe XIX Beka

MosAcHAS  MCMONb3yeMbli  MeTo4, OTMETUM, UTO NPUHALIEXHOCTb TOr0 WM  MHOMO TeopeTuka
MEeXAyHapo4HOro npaBa K OnNpeAeneHHon Tpaguumn Bcerga OyAeT onocpefoBaTbCcsl MEepPCnekTUBON U
CoLMabHbIM KOHTEKCTOM Kak MccriefoBaTessi, Tak U uccnesyemoii ourypbi®.

CoBpemMeHHas ucTopuyeckas aHTponosiornyeckas Tpaguumsa CBA3bIBAET 3apoXeHne MexayHapoLHOro
npaBa Kak camMOCTOSTE/IbHOl MpodheccnoHanbHOM NPakTUKU He C MeTakapTUHOM, rpaHAMO3HON NCTOPUEN,
OXBaTblBalOLLEN Beka, 3MOXM W KyIbTypbl, W nNpeanaralollein yHuBepcaslbHbli 3akOH pasBuTus, a ¢
nepcnekTMBamMun KOHKPETHbIX huryp, a Takke TOro, Kak MexayHapoaHoe npaBo U3MEHS/I0Ch U pa3BnBasioch
B pycne npoheccMoHanbHOW  TpaeKkTopum caMux  OPUCTOB-MEXAYHAPOAHWKOB Ha  MPOTSHXKEHUN
onpefeneHHoro nepuoga BpeMeHW. B pamkax TakoiW nccrefoBaTtesibCkoi cTpaTerny CTaHOBUTCSA 3aMETHO:
HEeCMOTpPS Ha TO, 4YTO HPUCTbI-MEXAYHAPOAHUKMN, XMBLUME MPUMEPHO B OAHO BpPEMSs, MHTEPEecOoBaIUCb
OOHUMW W TEMW Xe NpobnemMamun U SBMEHWAMU, OHU OLEHMBaIM 3TU NPOGAEMbl N SBIEHNS COBEPLLEHHO
no-pasHomy. Pasfensemble KOHKPETHbIMU OPUCTaMU TOUKM 3PEHUS BCErga OTpakasin UX NPOUCXOXAeHue,
noslyyeHHoOe 06pa3oBaHue, NOIMTUYECKME NMPEAMNOYTEHNS U JINYHbIE OCOGEHHOCTH'.

3a TOuKy OTcyeTa WCTOPUM MeXAyHapoAHOro npaBa Kak 0C000/ npothecCUoHasIbHOM MpakTUKK
M. KockeHHMemMn 6GepeT MOMEHT 3apoxieHus npodieccun lopucTa-mexgyHapogHika: B 1862 rogy B
Bptoccene 6blna ocHoBaHa «MexayHapoaHas accoumnaumsa coaeiicTBMsA pasBUTUIO COLMaIbHbIX Hayk» (dhp.:
Association internationale pour le progrés des sciences sociales), yneHamm KOTOPOW cpeamn Npounx ctanm
[xoH YacTneiik®, 6Gappuctep u3 JIMHKOMbHC-VIHH, MOMyYMBLUMIA W3BECTHOCTb Grarogaps KHure no
MeX[yHapoAHOMY u4acTHOMY npaBy, 6enbruiickuii aggokat [yctaB PoneH->XakmaH® u  Monogoii
HUAepnaHackuii topuct Tobuac Accep'®, HefaBHO NonyunBLUMIA Ha3HadYeHUe npodieccopa B YHUBEPCUTETE
AMcTepgama. B ckopoMm BpemeHu Tpu topucta, 06beAMHEeHHble MPUBEPXEHHOCTbIO UAEsAM PefMrnMo3HOi
TepnuMocTH, cBo6OoAbl CNoBa W COTPYAHWYECTBA HApOOB, OCHOBLIBAKT NEPBbIN B UCTOPUM XypHaul Mo
MeXAyHapogHOMY npaBy — «XXypHaut MeXAyHapo4HOro npasa U CPpaBHUTENBHOTO 3akoHodatennbcTBa» (dp.:
Revue de droit international et de Iégislation comparée).

B maHudpecTe, KoTopblii . PoneH-XXakmaH Hanucas Ans nepsBoro Bbinycka XypHana®, mexayHapoaHoe
MpaBoO paccMaTpyMBa/ioCb B KIKUYe T[yMaHUCTUYeckux (fymMaHWTapHbiX) ugeii n  npeobpasoBaHuii.
B yacTHocTW, PoneH-)XakmaH nucan o pacTyLieM BAUSHUM T'yMaHUCTUYECKUX el Ha orpaHuyeHne BefeHus
BOWHbI U BOEHHbIX AeNCTBUIA, yNOMUHAsA Nepsyto XXeHeBCKY0 KOHBEHLMI0 «O6 y/ydlleHUun y4acTu paHeHbIxX
1 60MbHbIX B AEACTBYIOLLMX apMusax» 1864 roga.

BaxxHO 06paTuTh BHYMaHWe Ha eLle OfMH UCTOPUYECKUIA NA1aH, OKasaBLUNii BAUSHUE Ha pa3BUTUe Teopuii
MeXYyHapoAHOro npasa, 0 KOTOpoM nuULEeT PoneH-XXakmaH. /19 Hac OH nNpefcTaBnseT 0COO6EHHbIN MHTepec,
MOCKO/IbKY €ero e 6yaeT BnocneAcTBun paccmatpuBatb AHApen MaHgenbliTam B CBSI3WM C UAEEN TMOKOro
cyBepeHuTeTa B MexAyHapogHOM nMpaBe W 060CHOBaHWEM MNPaBOMEPHOCTM «BMellaTeNlbCTBa B
TYMaHUCTMYECKUX LeNsx». OTOT BaXHbIi UCTOPMYECKUA nnaH — pgesdAtenibHoCTb CBSALWEHHOro COoH3a,

& Koskenniemi M. The Gentle Civilizer of Nations: The Rise and Fall of International Law 1870-1960. Cambridge University Press,
2001. P. 6.

7 Tamxe.C.7.

8 [IXOH YacTneiik (1828—1913) — aHININIACKMiA IOPUCT 1 coumanibHbIi pedpopmatop. Ero «Tpaktar 0 MexayHapoaHOM YacTHOM npase»
(1858) 6b11 HOBATOPCKOW paboToli B 3TOW 06/1aCTH U OKas3an CyLLEeCTBEHHOE B/IMSIHWME Ha pPa3BUTME Hayku U Cyne6GHOW NpakTuki B
BenunkobputaHmu.

® TycTaB PoneH-XXakmaH (1835-1902) — 6enbruiickuii lpuUcT, Ny6AULUCT U NONUTUYECKUI AesTeNb. MaeliHblii BAOXHOBUTESb 1 OANH
13 ocHoBaTteneli «XXKypHana MexayHapoAHOoro npasa 1 CPaBHUTENIbHOTO 3aKoHoAaTeNbCTBa», N3aaBasLuerocs B FeHTe ¢ 1869 roga.
OAVH 13 OpraHn3aTopoB 1 NEPBBI reHepasibHbIN cekpeTapb VIHCTUTYTa MeXAyHapoAHOro npasa, OCHOBaHHOMO B 1873 rogy.

10 To6uac Muxenb Kapen Accep (1838-1913) — HUAEpNaHACKWA ToCyAapCTBEHHbIN [eATeNb, AWnaomar W topucT. Jlaypeat
Ho6enesckoii npemun Mupa 1911 roga 3a posib B co3gaHun VIHCTUTYTa MexayHapoAHOro npasa, KOTOpbI B MHCTUTYLMOHaIbHOM
KayecTBe nony4ms HobeneBckyto NPEMUIO M1pa HECKO/TbKUMN rogammn paHee. CoBMeCTHO ¢ IycTaBoM PoneH->KakmMaHoM 1 [H)KOHOM
YacTneiikom ocHoBan «)KypHan MeXAyHapOAHOro npasa WM CPaBHWUTENbHOTO 3aKoHOAATeNbCTBa», a Takke NPUIOKMA Hemaslo
ycunuii ansa cosgaHus Faarckoii akagemvmn MexayHapoAHOro npasa.

% Rolin-Jaequemyns G. De l'étude de la Iégislation comparée et de droit international // Revue de droit international et de |égislation
comparée. 1869. Vol 1. Ne 1. P. 11.
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CO3[aHHOr0 AN noAafepXaHus yCTaHOBMEHHOro Ha BeHckom koHrpecce (1814-1815) mexayHapogHoro
nopsgka. B ocHoBe «EBponeiickoro koHUepTa», Kak W3BECTHO, nexan 6anaHc cwi, nogdepXxuBaeMblii
cornacuem 6ONbLWINX rOCYySapCTB WU BENUKUX AepxaB — rocyaapcTs, KOTopble obnagann ctarycom
«UMBU/IN30BaHHbIX». B pamkax BeHCKOro KoHrpecca Obliv yTBEPXAEHbI eAuHble Aunjomaruyeckue
WHCTUTYTbI U JO/MKHOCTU. OJHMM M3 nognucaHHblx B 1815 rogy B BeHe [0OroBOpoB, TakXe BK/HOYEHHLIM B
3akNoUNTENbHbIN aKT KOHgepeHLUMK, 6b110 MoNoXeHre 0 CTapLIMHCTBE AUNIOMATUYECKNX areHToB2. Mup B
pamkax «EBpONenckoro KoHuepTa» yAepXuBasica 6Gnarogaps TOHKOMY AuMnsioMaTMyeckomy 6GanaHcy
neperoBopoB™® BeNMKMX AepxaB — «LUMBUIN30BaHHbIX» rocyaapcTe. CrneaoBarte/bHO, BO [aBe yria Bcerga
Haxo4MNca CyBepeHUTET N HaLMOHasIbHbIE MHTePEeChl CTPOro O4YEepPUYEHHOro Kpyra rocyapcTs.

PoneH->XakmaH, 6ygyun 6enbruiitem nnbepasibHbIX B3MAL0B, oueHuBas heHomeH CBSALWEHHOTO co3a
HeraTvBHO, NPOTMBOMNOCTAB/SAA «COK3Y KHS3EWN» «COK3 HapoAO0B», OCHOBAHWEM CYLLECTBOBaHWUS KOTOPOrO
C/TYXXWUT MPOCBELLEHHOE O6LLECTBEHHOE MHeHWe. PoseH-XXakMaH oTMevasl, YTO O6LLEeCTBEHHOE MHEHMe He
MPOV3BOMLHO, OHO BLIBOAMTCS M3 NPUHLUMNOB BCeobLueli cnpaBes/IMBOCTY, KOTOPbIE AMKTYIOTCA pa3yMoM U
CO0BpPaXKEHUSAMN TYMaHHOCTU. WHbiMK c/ioBamMu, N0 MHeHWo PoneHa-)XakmaHa, goopMasibHble AelicTBuS
rocyfapcTs, B TOM YucC/e 3ak/oyeHne MexayHapoaHbIX AOroBOPOB (MAes, Ha KOTOPO CTPou NO3UTUBHOE
MeXayHapogHoe MnpaBO B npeaplaywmii nepuod, Hanpumep, I ®. doH MapTeHc), He MoryT ObiTb
MCTOUYHUKOM NpaBa HaLUuiA, eC/IM OHW He NPUHUMAKOTCS «LMBU/IM30BAHHOI COBECTHI0 HApO40B».

Taknm 06pa3oM, MexayHapogHoe npaBo B KoHLe XIX Beka NocTeneHHO TPaHCOPMUPYETCS B KOHTEKCTE
npuobpeTalowmnx BCeobLLy0 MNOMySApHOCTL B EBpone nvbepasibHbIX LEHHOCTEW, uaei rymaHusaMa u
cBob6OAbl, NpuopuTeTa NIMYHOCTU Haf rocy4apCTBOM. B HOBOW KapTUHE MeXAyHapOAHbIX OTHOLUEHWI
CyBepeHMTET eBPONeickoro rocyaapcTea, KOTOpbIi HOCUA A0 3TOr0 6eCcCcropHbIi M abCOMOTHbLI XapakTep,
noasepraeTcsa nepeocMbICiieHno. MHorne 1opucTbl, paboTtaroLlme B 06/1acTv MeXAyHapoA4HOro npasa B 3T0T
nepuos, KpUTUKYIOT NMOHATME rOCyJapCTBEHHOIO CyBepeHuTeTa, npeanonaratoLero abcoiloTHOE NosioKeHne
rocygapcrsa rno OTHOLLEHWIO K YESTOBEKY.

B 9TOM OTHOWEHWW WHTEepHaLWOHasIbHbIN MaHudect PoneHa->XakmaHa o04yeHb MokasaTeneH.
KoMMmeHTMpys ero TekcT, M. KockeHHuemu ob6pallaeT BHMMaHME Ha TO, YTO €ro aBTOp HaMEpPEHHO He
ynoMuHaeT 6onee paHHMe paboTbl N0 MEXAyHAPO4HOMY MpaBy, OTTA/IKMBASACh NNLWb OT NYMaHUCTUYECKUX
paspa6oTok Pycco n KaHta'®. Tak, Hanpumep, TpakTaTbl, HanucaHHble B Hayasie XIX Beka crneuvasmcTamu
no ny6avyHoMy npa.y, PoneH-XXakmaH 06xoguT BHMMaHueM. MpuunHa Takoro paspbiBa C «Tpaguuuein» B
TOM, 4YTO MHTEepec aBTOPOB Hauyasla Beka K MexAyHapoHbIM [JefiaM, Kak npaswuio, Obla1 06ycrioBneH
[OO/HKHOCTBIO KOHCYNbTaHTa npu rocygapctee. B npumep KockeHHnemu npusoguT leopra ®pugpunxa goH
MapTteHca (1756-1822), npocheccopa eTTUHIEHCKOro yHMBEpPCUTETA U COBETHMKa CcyaoB Bectdhanuu un
MaHHOBepa, W WVoraHHa Jliogsura Knobepa (1762-1837), npodpeccopa ny6An4HOro npasa B
lelinenb6eprckoMm yHMBepcuTeTe, COBETHUKA BesMKOro repuora bapgeHckoro. ®oH MapTeHC B CBOeM
nporpaMMHOM Mpou3BeaeHnn «BBefeHue B eBponelickoe MexayHapoAHoe npaBo»'® 6pan 3a OCHOBY
MeX/yHapo4HOro npasa CylLlecTBOBaHME MOMIHOCTLIO HesaBuCUMbIX rocygapcts. OTciofa BblBOAWMACH
OOMyCTMMOCTb FOCy4apcTB npeanpuHuMarb GelcTBus (BM/IOTb A0 BOEHHbLIX) B C/y4vae, eCn CMeLleHune
GaniaHca Cun yrpoXxaeTt Ux HesaBucumocTu®’,

Cxoxein bbina 1 nosuuus Knwbepa, KoTopblil npuH1Mast ydactue B paboTte BeHckoro koHrpecca. Knbep
OCO3HaHHO Mncas y4ebHUKM AN 0byyveHus AUMIOMaTOB U rOCYAapCTBEHHbIX AeaTenein EBponel. B Teopun
Kniobepa MexagyHapogHOe nMpaBO OCHOBbIB/IOCb Ha abCOMIOTHOM  CyBepeHuTeTe: rocyaapcrsa
paccmarpuBasIinCh Kak He3aBUCKMMbIE OT BOMN BCEX APYTNX rocynapcTs.

MexayHapogHoe npaso, Kak ansa W.J1. Knobepa, Tak n ansa I . poH MapTeHca onpegensemoe yepes
avnaomarnyeckne  MHCTUTyuMM, Mo Gofblieid  YacTu KacasloCb peasv3auuMnm  [LOTOBOPOB  MeXay
onpefieNIeHHbIM YKUC/IOM HEe3aBUCHMbIX W HOPUAMYECKM PaBHbIX €eBponelickux rocyaapcTs®®. Bo BTopoit
nonosmHe XIX Beka, nuweT KOCKEHHMEMM, Takoi MOAX0A HauMHAET mcuyepnbiBaTh cebst: «K 1860-m rogam

12 Reéglement on the Precedence of Diplomatic Agents agreed between Austria, France, Great Britain, Portugal, Prussia, Russia,
Spain and Sweden, signed at Vienna, 19 March 1815. Lesaffer R. Vienna and the codification of diplomatic law. Web
publication/site, Oxford University Press, 2015.

®  Ghervas S. The Long Shadow of the Congress of Vienna: From International Peace to Domestic Disorders // Journal of Modern
European History / Zeitschrift Fir Moderne Europaische Geschichte / Revue d’histoire Européenne Contemporaine. Vol 13. Ne 4.
P. 458-463. URL: https://www.jstor.org/stable/26266203 (gata obpatieHus: 08.03.2024).

™ Rolin-Jaequemyns G. Op. cit. P. 11.

" Tam xe.

6 Martens G. Précis du droit des gens moderne de I'Europe, fondé sur les traités et I'usage. Pour servir d'introduction a un cours
politique et diplomatique. J. C. Dieterich, 1801. P. 534.

7 Koskenniemi M. Op. cit. P. 19.

8 lbid. P. 21.
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MexAyHapogHoe npaso, KOTOpoMy yunnn poH MapTeHc u Kntobep, ctano ctapomogHbiM. OHO cripeccoBasio
€BPOMNENCKYI0 peaslbHOCTb B arnpuOpHYH CUCTEMY NOMTUYECKUX WAeR, yaenss maso BHUMaHus ocoboii
npupoge W UCTOPWUM OTHOLUEHWUIA Mexdy €BPOneiickuMy rocyfapsiMu U eLle MeHblue — MOMTUYECKOMY
CO3HaHWIO eBponeiickmx obuiects. [MexayHapogHoe npaBo] He 06M1ajasio METoAOM  U3B/EeYeHUs
MPUHLMMNOB, ONPefenarwmnx pasBUTUE MEXAYHAPOAHbIX OTHOLIEHWA, MOMUMO HaTypasIMCTUYECKONW
LEeAyKUMY UK NEPEeYrCIeHNs OTOBOPHbIX NpaBni»'e.

Takum 06pa3oM, ecnn NPexHsAs Teopuss NUCXoauna U3 akCroMaTUYecKoro CyLecTBOBaHUSA CyBEPEHHbIX
rocygapcts, To ¢ 1860-x rogoB TEOPETMKM MEXAYHapOA4HOro MnpaBa, He Haxogsawmecs Ha cnyxbte y
rocygapctea, CMeLLaloT akueHT C MHTEepecoB rocyAapcTBa Ha (opMbl  COUMasbHOW  opraHu3aumu,
OOLLIECTBEHHOE MHEHMEe U caMoro 4yenoBeka. MOXHO ckKasaTb, UYTO MexAyHapogHOe MpaBO HaynHaet
paccmaTpuBaTbCsl Kak WHCTPYMEHT, KOTOPbIA MOXET BHECTVM BKIaj B CMNOCOOHOCTb MeXAyHapoAHOro
coobllecTBa peasiM3oBbiBaTb  OOLlevenoseyeckMe  uenu. Pasgensder  3TM UAeM U yynTenb
A. H. MaHgenswtama — ®. ®. MapTeHc.

O6pucoBaB 06LEE COCTOSTHUE MEXAYHApPOAHOro npaBa BO BTOPON NosioBMHe XIX Beka, nepeigem K
nnyHoin TpaekTtopum A. H. MaHpgenswtama, Kotopas onocpefoBasia ero HOBaTOPCKME /19 MEXBOEHHOro
nepuoga naeun.

Il. Hemeuko-eBpeiickoe NponUCXoXaeHne N ceMbs

AHapei HukonaeBmy MaHgenswtam poguncs 6 mapta 1869 roga B ropoge Morunese Poccuiickoit nmnepun
(TeppuTopusi coBpemeHHo Benapycn)®. Ero KkpecTwiu B /lOTepaHcKoii Bepe, AaB [BOMHOE uMS
leHpux-Hukonai, no Bceil BUOUMOCTW, B YeCTb OTUA W Aefa N0 MATepUHCKOW SIMHUK. Tog, 3TUM MMeHeM
MaHzenbwtaMm 4Yncnuaca B CIMCKax Yyvawmxcs MOrnneBcKol TMMHasMnM W Ha ABYX hakysbreTrax
CaHKT-MNeTepbyprckoro MMNepaTopckoro yHuesepcutetat — BOCTOUHOM U opuanyeckom. C 60/1bLLIOK gonei
YBEPEHHOCTU MOXHO YyTBEpXAaTb, 4TO [leHpux-Hukonaii mnameHun wvma Ha AHgpeil Hukonaesud npwu
MOCTYM/EHUN Ha AUMNIOMATUMYECKYHO C/YX6y B MUHUCTEPCTBO MHOCTpaAHHbLIX Aen Poccuiickoli umnepun?
(nanee — MU L).

HemelKoe npoucxoxaeHue

AHapeii Hukonaeeny MaHgenblutaM poausics B ceMbe Hukonas MapTbiHOBMYa MaHgenswtama® u
FeHpueTTbl (FeHPUXOBHbLI) AHAPEEBHBI, B IeBuiYecTBe hoH Buaay?.

O leHpueTTe hoH Bupay m3secTHO maso. Mo OTLOBCKOW NMHUN OHA NMPOUCXOAUT U3 ABOPSHCKOrO poaa
OCT3eickux HemueB hoH Bugay, a N0 MaTeprHCKON — 13 pofa HEMELKUX TI0TEPAHCKNX CBALLEHHWUKOB (DOH
PuxTepoB®. Hecko/ibko MOKOMEHU cembu QOH Bugay 6blim ToproBuamu, Tpoe oH Bugay —
rybepHatopamu Purn®®, oauMH cAyxwun B TOPrOBOM MpeAcTaBuTeNbCTBE Poccuiickoii vMnepun BO
dpaHkpypTe-Ha-MaiiHe?. OTuom [eHpueTTbl 6bin  [eHpux BunbrenbM Menbxuop goH Bupay?,

° lbid. P. 24.

20 CornacHo 3anucn Ne 21 Ha ¢. 215 KHUMM akToB POXAEHWS U KpeLleHst MeTpuUyecKol KHrM EBaHre/IMYeckoit NloTepaHcKoii LiepKBu
ropoga MoruneBsa 3a 1869 rog AHgpeit MaHaenblutaMm (Npu poxaeHun MeHpux-Hukonain MaHgensiutam) pogunics 6 mapra u 6bii
KpeLleH B Mae Toro e roga.

21 UrMA CNe6. @. 14 feno 25614 «MaHgenbwtam FeHpux-Hukonaii Hukonaesmu».

2 H3B // Becb MeTepbyprb. AfpecHas 1 cnpaBovHasi khura r. C.-Metep6ypra Ha 1896 roaw // CM6 : A.C. CyBopuH, 1896, C. 801 URL:
https://viewer.rusneb.ru/ru/000200_000018_v19 rc_1265993?page=801&rotate=0&theme=white (aata o6paLueHns: 08.03.2024).

3 Mangenslitam Hukonali MaptbiHOBKY; B cn. v knacc. umHe ¢ 1856. [ICC ¢ 1875. Bpau. Cn. no sot MB/1./20.1.1881 / : Bonkos C. B.
Bhbiclee unHoBHM4YeCTBO Poccuiickoil umnepun. Kpatkuii cnosapb. M. : Pycckuii hoHA coaeincTBrs o6pasoBaHuto 1 Hayke, 2016.

24 CornacHo 3anucy Ne 21 B MeTpuyeckoii kHure EBaHrenuueckoit JlioTepaHckoit uepkem Morunesa 3a 1869 rog, c. 215: maTb —
leHpuetTa thoH Bupgay (Henrietta von Wiedau), KpeCTHbIli OTeLl, KOTOPbIM MO TPaAWL MU TOTO BPEMEHUN OObIYHO Gbl/1 GpaT marepu, —
Bunbrensm doH Bugay (Wilhelm von Wiedau). OTyecTBo [eHpUeTThl, BEPOATHO, 6bI/10 pycMMpoBaHO NO NPUYMHE HAXOXAEHUS
H. M. MaHgenbLTama Ha rocyapcTBeHHoO cnyxo6e.

% Kévonian D. Mémoire inédit: The Swing of the Pendulum: Les juristes et l'internationalisation des droits de 'homme, 1920-1939.
Histoire. Ecole normale supérieure de Lyon, 2018. P. 127. URL: https://theses.hal.science/tel-02427948/file/D.%20KEVONIAN%20-
Swing%200f%20the%20Pendulum%202018.pdf (aata obpalleHus: 15.03.2024).

% Wiedau, Melchior // BBLd — Baltisches Biografisches Lexikon digital. URL: https://bbld.de/0000000017211315_(gata goctyna:
06.02.2024); Wiedau, Wilhelm Melchior // BBLd — Baltisches Biografisches Lexikon digital URL: https://bbld.de/GND109470878X
(nata o6pauweHusa: 06.02.2024); Wiedau, Melchior v. // BBLd - Baltisches Biografisches Lexikon digital URL:
https://bbld.de/GND1193557232 (gata obpauieHus: 06.02.2024).

27 Wiedau, Wilhelm Melchior // BBLd — Baltisches Biografisches Lexikon digital URL: https://bbld.de/GND109470878X (pata
o6pauieHus: 06.02.2024).

% Rigasche  Stadtblatter. Riga:  August  Lyra, 31. 3. 1849, 40(13), C. 1. Erhaltich auch bei:
https://www.difmoe.eu/uuid/uuid:df9e51ff-b977-46f7-a485-021bf4364856 (nata obpalleHus: 06.02.2024).
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MOZAMNOMIKOBHUK B YMHE KOJIJIEXXCKOTO COBETHMKA?. ®oH Bupaay B pasHoe BpeMsi B/afAesiM NMOMECTbSMU Ha
Tepputopun  JiudbnaHackoli®® 1, BO3MOXHO, MoruneBckoii ryGepHuii®t, 6binM  MaTpUKyIMpoBaHbl B
nndnsaHAckoe ABOPSHCTBO (pbiLapcTBo) B 1797 rody, YTO NO3BONS/I0 UM BXOAWUTb B FOPOACKOW cOBET Puruy,
OCYLLECTBSABLUMIA LUIMPOKNE aMUHUCTPATUBHbIE MOIHOMOUNSA®2. MaTpVKyMPOBaHHbIE ABOPSIHE B TeueHue
JONroro BpeMeHn 6bliv Hanbonee nNpPUBUIETMPOBAHHBIM COC/IOBUEM OCT3eNCKUX HemueB. CocnoBHas
NPUHAAIEXHOCTb HacnefoBasiacb MO MYXCKOW NMHUU® 1 coxpaHsiiach 3a NOTOMKaMU XXEHCKOro nosa npu
BCTYNJIeHUM B Bpak, HO He nepefasanach OT XeHbl K MYXy WK OT MaTepu K AETAM.

Hewmeuxkunii pog doH PrxTepoB AOKYMEHTaslbHO BOCXOauT K VoraHHy leopry JlebepexTty ¢oH Puxtepy,
HeMeLKOMY JITEPaAHCKOMY CBSILLIEHHUKY, nocenuelieMycsi B KypnsiHackoi ry6epHum B 1786 rogy>*. MNMukom
€ro LIepKOBHOW Kapbepbl CTaNo Y1EHCTBO B KOMUCCUM MO COCTABNEHNIO MPOEKTAa O6LLEr0 LIepKOBHOIO ycTasa
EBaHrenMuecko-toTepaHckoii Lepkeu B Poccun®. 3a paGoTy B KOMUCCUMM €0 MMsi BbiflI0 BHECEHO B
[OBOPSIHCKYHO  pOA0CNOBHYt0  kHWUry CaHkT-lMetepbyprckoid  rybepHun. OH  ony6/MKOBasT  HECKOMbKO
TEON0rn4Yecknx TPyAoB, 6bl1 MoYeTHbIM JOKTOpoM [epnTckoro yHuBepcuteTa (1815) (HbiHe — TapTyckuii
YHMBEpPCUTET, DCTOHUS), nmen opaeHa CeAToi AHHbl Il cteneHn (1827), Ceatoro Bnagumupa Il ctenexu
(1832), Ceatoro CraHucnasa Il ctenenn (1835), gaBaBlME eMy U €ro AETAM MpaBO Ha NOTOMCTBEHHOE
ABopAHCTBO. [1Boe cbiHOBeil hoH Puxtepa obyyasimcb Teonoruu B [lepnTCKOM YHUBEPCUTETE, a Takxe
CTPOWNN LiEPKOBHYHO Kapbepy® . VMsi ero gouepu, matepy FeHpUeTTbl, HEM3BECTHO: B HEKPOJIOre ee MyXy
leHpuxy hoH Buaay oHa 6e3bIMSIHHO YNOMSIHYTa Kak Ao4Yb ooH Puxtepa®.

OTMeTMM, 4YTO OCT3eiCcKoe ABOPSHCTBO, B OCOOEHHOCTU MaTpVKyNuMpoBaHHOe, B Poccuiickoilt nmnepum
ponroe BpeMs 6b110 0c060I NPUBUIETMPOBAHHON 3THNYECKO rpynnoii. MpeactaBuTeny ocT3enckux ABOPSH
Hapsfy C MMNepaTtopckoi BAacTbl0 OCYLIECTBAANN LUMPOKME aAMWHUCTPATMBHbIE MOSIHOMOYNS B
Nudpnangckoid, KypnaHackoli n ScTtnsaHAckoi rybepHusix. B cuiy cBoero ctatyca OHM MMenu nperMyLLecTsa
Mpu MOCTPOEHWM Kapbepbl Ha TOCY4APCTBEHHON cnyx6e. lccnegoBatenn OTMEYAlT oOnpeaeneHHYo
[OBOWCTBEHHOCTb B OCO3HaHMKN Cebs Kak STHMYECKOro MEeHbLUMHCTBA, NPUCYTCTBYIOLLYHO Y HEKOTOPOI YacTy
BbIGPABLUMX NYTb aCCUMUAALMM B LLEE/IOM HEOAHOPOAHOM rpynnbl MaTPUKY/IMPOBAHHbLIX OCT3e/CKUX HemueB®.
C OfHOlW CTOPOHbI, OHW MbIC/IUIN O POCCUIACKO MMMNEpUM Kak O «HaHaUMOHa/IbHOM» [OCYAapCTBe,
BOCMPUHMMAs ee MoHapxa Kak «umnepartopa Hapogos» (Volkerkaiser), Hacensswux umneputo®. C apyroii
CTOPOHbI, OCT3€liCKMe Hemubl He Obln HocuTensaMu efepasiMcTCKoOn uaem U CTOPOHHUKaMu
nepeycTpolicTBa rocyfapcrBa Ha €e Hadyasiax; OHW CTPEMUINCH COXPaHWUTb COOBCTBEHHYK A0CTaTOYHO
KOHCEpPBAaTVBHYIO COCJ/IOBHYIO CUCTEMY W MPUBWIETUKN, KOTOPbIMU Obl/IN UCTOPUYECKU HafesieHbl Kak
3THMUeckas rpynna.

2 UrMA @. 1341 On. 51 [. 83 «Mep.blit genaptameHT CeHata. O6 yBOSIbHEHMM NOANO/IKOBHUKA Buaay oT BOEHHOW CyX6bl C Y/HOM
KOJI/IEXCKOro COBETHMKa.

% MomecTbsi (MbI3bl) OcenbxoB (Oselshof), XeliHpuxcxod (Heinrichshof), Mam6eaopch (Lambsdorfshof) n Buttkon (Wittkop). Cm: von
Wiedau B BBLd — Baltisches Biografisches Lexikon digital URL: https://bbld.de/ (gata o6paweHus 06.02.2024) B Hekposnore
leHpuxy coH Bugay no coctosHuio Ha 1849 roa ykasbiBatoTcss MbI3bl Jlambeptexod (Lambertshof) n Ocenbxodp. Nekrolog //
Rigasche Stadtblatter. Riga: August Lyra, 31. 3. 1849, 40(13), S. 1. Erhaltlich auch bei:
https://www.difmoe.eu/uuid/uuid:df9e51ff-b977-46f7-a485-021bf4364856 (gata obpaiyeHus: 06.02.2024).

%1 B xo4e wuccnefoBaHWs HaM BCTPeYasINCb ykasaHusi Ha To, yTo Ao 1911 roga npefcTaBuTensM pofa Bugay npuHagnexanu
noMecTbs B AepeBHAX MwunAatuHo u Ty6eHwmHa Mornnesckoil rybepHun. OpHako NOATBEPAWTb WM OMNPOBEPrHYTb 3Ty
MHPopMAaLMIo He yAaoch.

32 CBof MeCTHbIX y3aKoHeHUit ry6epHuii OCT3eiickux 3akoHbl 0 COCTOsIHMAX, 1845. Poccuiickas rocyaapcTeeHHas 6ubnnoteka URL:
https://rusneb.ru/catalog/000199 _000009_002926467/ (nata obpaiieHus: 19.03.2024).

3 Takum 06pa3om, ABOPSHCTBO [AO/MKHO 6bINO NepeiTn Bunbrensmy ¢oH Buaay. Cm. cHocky 10 Bbie. CM. Takke [eno o 3aiime B
[lBopsiHCKOM 3eMernibHOM 6aHke. LITVMA @. 593 On. 12 1. 1125 «O ccyge ¢oH-Bugay B. .

3 B 1794 rofly OH Noslyunn JOKTOPCKYO CTeneHb Nno prunocodum B Fanbckom yHuBepeuTeTe. B 1796 rofy cTan nacTopoMm B JlecTeHe,
¢ 1809 roga — nponoBegHUKoM B Jlo6ene. HasHauyeHHbI B KOHCUCTOPCKMIA coBeT B 1814 roay, B 1824 rogy OH Gbla NPOM3BEAEH B
ynpasnswwye; ¢ 1825 roga Takke cnyxun nactopom B Mwutase: Richter, Johann Georg Leberecht // BBLd — Baltisches
Biografisches Lexikon digital URL: https://bbld.de/0000000013058413 (gata obpatueHus: 06.02.2024).

% Komwuccus pabotana B CaHkT-MNeTepbypre ¢ 1829 no 1831 rog.

% Richter, Lebrecht Friedrich // BBLd — Baltisches Biografisches Lexikon digital URL: https://bbld.de/GND1055352201 (gata
obpatyeHuns: 28.02.2024).

57 Nekrolog // Rigasche Stadtblatter. Riga: August Lyra, 31. 3. 1849, 40(13), S. 1. Erhaltich auch bei:
https://www.difmoe.eu/uuid/uuid:df9e51ff-b977-46f7-a485-021bf4364856 (gaTa obpaiieHus: 06.02.2024).

% Angpeesa H. C. «Ocma3elickuli Bonpoc» 80 BHympeHHell nosumuke Pocculicko2o lMpasumenscmsa (Hadano XX 8.). I/ Cahiers Du
Monde Russe. 2002. Vol. 43. Ne 1. P. 67-102. URL: http://www.jstor.org/stable/20174659 (pgata obpaweHuns: 16.03.2024).
MogpobHee 06 wcTopMM OCT3elickoro Bompoca cM. Takke Adgpeesa H.C. [lpubasnmulickue Hemybl u Pocculickas
npasumesiscmaeHHast nosiumuka XX 8. CIe6. : «Mipb», 2008.

% AHpgpeeBa H. C. «Ocma3elickuli sorpoc... C. 71-72.

4 Tam xe. C. 69.
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EBpeiickne KOpHU 1 ceMbs

damunna  «MaHgenswtam»*' M MecTto poxaeHus otua MaHgenbwTtama, Hukonas MapTbiHOBMYa —
MecTeuko YKaropbl LLaBesnibckoro yesga KoBeHckoli ry6epHun (HbiHe Tepputopus J/IuTBbl)*? — ¢ 60/bLUOl
Joneii BepoATHOCTUW CBUAETENLCTBYHOT O €r0 eBpelickoM npoucxoxaeHun. B rogbl yyebbl n B Havane
kapbepbl H. M. MaHgenbwrama pgelictBoBan yka3 EkatepuHbl |l, perynvpoBaBluii 4epTy MNOCTOSHHOM
€BpelicKoli ocepocTh, KoTopas oxBaTbiBasia GOJbLLUYIO YacTb COBPEMEHHOIN Benapycu n JinTebl. EBpesm,
UMeLWUM BbiCLee obpasoBaHue, cneumanuctam B 06/1acTi MeauLmMHbl U HEKOTOPbIM APYTUM KaTeropusim
€BpeeB paspellasiocb XWUTb U 3a npegenamy 4eptbi®®., Ha BCeM MPOTSXKEHUM CBOEro CyLECTBOBaHMS
3aKoHOAATENbCTBO MO «EBPENCKOMY BOMPOCY» Obl/I0 HECTAOUMLHO 1 CeaoBasio 3a KosiebaHnAaAMU NOANTUKK
OT KOHCEPBATMBHO K /In6epasibHOl 1 06paTHO. Takme KonebaHus, B HaCTHOCTU, Kacasincb AOCTyna eBpees K
o6pas3oBaHnio, BK/OYAas YHUBEPCUTETCKOe*, Ha/iMuMe KOTOPOro BHE 3aBWCMMOCTU OT  PE/TUIMO3HbIX
BO33peHUii 6bIN10 BaXKHLIM YC/IOBMEM NPOABWKEHMSA MO rOCYAAPCTBEHHON cryx6e. bnarogaps ncropmyecku
C/OXMBLUMMCS CBA3AM C [epMaHuein ANns HekoTopbiX xuteneinl KoBeHCKol ry6epHun Hemelukas Kynabtypa
obnagana npuTAratesibHo cwuioi. MNpuobLieHne K Hell OTKpbIBas10 60siblue BO3MOXHOCTEN A717 eBpees,
n3bpaBwnx cTpatermto  accumunsauun. Mo Bceil  BMAMMOCTM, MMEHHO STOT NyTb  BbiGpan
H. M. MaHgenblwtam, CMEHUB BepoMCnoBeaHe Ha NioTepaHCcKoe 3a HEKOTOPOe BPeEMS A0 WU K MOMEHTY
6pakocoyeTaHnsl ¢ FeHpreTTol dooH Buaay™.

Hukonaii MapTbiHOBMY MaHgenswtam B 1852 rogy OKOHYMA MeaMUMHCKUIA dhakynbTeT [epnTcKoro
yHUBepcuTeTa*® no cneuuansHOCTU akyllep-rMHeKonor. MNepeexas nocne oKoHYaHusi yuebbl B Morunes, oH
He TOMbKO 3aBesl OOLUMPHY MEAMLMHCKYI0 MPakTWKy, HO U NpUHUMaN AeATeNlbHoe yyacTue B pasBuUTum
CUCTEMbI MEQULIMHCKOIO 06pa3oBaHnsi, MPOCBELLEHMS 1 OKa3aHUSI MEAULMHCKON MOMOLLM B rybepHun. Tak, B
1865 rogy B Mormnese no ero nNPoekTy Oblfa OTKPbITA LUKOMA MOBUBasIbHbIX 6a60K NMpU POAMIBHOM
nHctutyTe, a B 1875 rogy 3apab6otana LleHTpasnbHas henbaliepckas U MOBUBasIbHAs LUKOMbI Af1A
MoruneBckoi, MunHckoii, Butebckoil rybepHuin. B MamaTHON KHMXKe MornneBckoid rybepHun 3a 1866 rop,
H. M. MaHgenblwTam ynomuHaeTcs kak akywep*®, a B 1870 rofly — kak NOMOLLHVK MHCMEKTOpa C yKazaHueM
3BaHWI 1N Harpag: KO/IJIEXCKUIA COBETHUWK, HarpaxaeHHbli opgeHamn Ceatoro CtaHucnasa |l cteneHun u
CeaToro Bnagumupa IV ctenedn*®. Ha MOMEHT OKOHYaHMs LKOMbl AHApeeM MaHAenbliTaMoM ero oTell
ABNANCA YXe AEACTBUTE/TbHbIM CTAaTCKUM COBETHUKOM®C.

25 anpensi 1882 roga H. M. MaHgenbwtam ymep OT «b60nesHn cepgua» B Bo3pacTe 54 neT; OH
MOXOPOHEH Ha JIloTEpAHCKOM knagouiie ropoga Morvnesa®. B namsitb 0 H. M. MaHgenblitame B raserte
«Morunesckme rybepHckne BefoOMOCTU» Obll  ONy6/MKOBaH MHOTOMOMIOCHBIA  HEKPOSor, NoApo6HO

4 damunns «MaHgenbluTam» MepeBoAauTCs € uAaua Kak «CTBOA MuUHZans». Cm. Oytim P. Bek mol, 3sepb Mmol. Ocun

MaHoenswmam. buoepacghusi. CaHkT-leTepbypr : Akagemuyeckuii npoekT, 2005.

3anucb 0 cmepTn H. M. MaHgenblitama B MeTpuyeckoii kHure JlloTepaHckoli uepken Morvnesa (Ne 5 3a 1882 rog). V3BeCTHbIM

ypOXeHueM MecTeuka Xaropbl 6611 AmMunnii BeHnamnHosmy MaHngenblutam, otel, nosta Ocuna MaHgenswtama. MNogpo6Hee cwm.

Oytnn P. Yka3 coy. YcTaHoBneHue noteHumansHoro pogcrea A. H n O. 3. MaHAenbluTamoB 1 ero CTeneHu He 6b1/10 Lerbio aHHOro

nccnefoBaHus.

Shestakova K. Helene Halperin-Ginsburg: The Social Function of International Law I/ Portraits of Women in International Law: New

Names and Forgotten Faces? | ed. by |. Tallgren., Oxford, 2023; online edn, Oxford Academic, 18 May 2023. URL:

https://doi.org/10.1093/0s0/9780198868453.003.0041 (nata obpatyeHus: 18.03 2024).

4 Tam xe.

4 C yueToMm Tpaguuuii pycudpmkaumm eBpeiickux umeH H. M. MaHZenbluTama B pyCCKOsI3bIUHbIX UCTOYHMKAX YacTo UAEHTUGULMPYOT
¢ Hoxvmom MeHgenesmuem MaHaenswtaMoM, a Matepblo ykasbiBaloT Bepy WocudoBHy Wodpche (Takue peiictBuTENBHO
cywiecTsoBasIM 1 6bln poauTenamun JleoHa, popawvsluerocs B 1884 rogy. Cm. 3anucb akta O POXAeHWUM MeTpUyecKoh KHUMm
KoBeHckoii cuHaroru, JINTOBCKUIA rocyapcTBeHHbIn apxuB, LVIA/1226/1/1009). OgHako 3TO COOTHECeHMe NMPOTUBOPEYUT 3anuncu o
CMepTy 1 3anncu o kpeweHun A. H. MaHgenblutama, B KOTOpbIX ykasaHbl 06a ero pogutens. bonee BepoaTHbIM kaHanaaTom byaer
apyroin Hoxum MeHgenesny MaHngenblutam, cbiH MeHaens fAHkenesnya MaHgenbsLlutama, ykasaHHbli B akTe nepenncu eBpeinckoro
HaceneHusi LUnnosckoro yesga KoseHckoli ry6epHumn 3a 1858 rog (MepenucHoii nuct LUunosckoro yesaa KoBeHckoli rybepHumn ot
28 mast 1858 roga, J/INTOBCKUA rocyAapCTBEHHbIN apxus, LVIA/1262/1/99). C y4eTOM NpUBEAEHHBIX B HEM CBEAEHMII MOXHO caenatb
BbIBOA O TOM, 4TO B 1856 rogy H. M. MaHgenbwtam ucnosegyet nygamsm. Ecav rmnotesa BepHa, TO o6palleHne B MOTEPaAHCTBO
MPOMU30LWN0 Mexay 3Tol [aToil u 6pakocoveTaHnem c [eHpueTToil AHApeeBHONW, HO He no3gHee 1868 roga, MOCKOMbKY
A. H. MaHgenbLutam poaunicsa B 1869 rogy.

4 Hekponor. Hukonait MapTbiHoBMY MangensLwtam // Morunesckue My6epHckue Begomoctu. 1882. Ne 37. C. 141.

47 Tam Xe; MorwvneBckuii rocyapCTBEHHbIN MeAULMHCKNI Konnemx / VcTtopusa Konnemxa URL:
https://med1.by/index.php/home/kontakty?view=article&id=41:istoriya-kolledzha&catid=2 (aata obpaiieHus: 18.03.2024).

% MamsiTHaa KHWKka Mornnesckoii My6epHin Ha 1866 rogb // Morvnesb. Tunorpadiis My6epHckaro MpaeneHis. 1866. C. 51. URL:
https://viewer.rusneb.ru/ru/000200_000018_pb00000959?page=51&rotate=0&theme=white (gata obpatieHus: 18.02.2024).

4 MamsiTHaa kHWXKa Morunesckoii Ny6epHin Ha 1870 roab // Moruness Ha Aubnpb. Tunorpadisi y6epHckaro Mpaenenisi. 1870. C. 9.
https://viewer.rusneb.ru/ru/000200_000018_v19 rc_1347419?page=13&rotate=0&theme=white (gata ob6paweHnsa: 18.02.2024).
Opgex C.. Bnagumupa IV cTeneHu v Bbille AaBasl NpaBo Ha NOTOMCTBEHHOE ABOPAHCTBO: CTaTyT opAeHa cB. Bnaguvupa: [[JaH B
Meteprodpe neta... 1845, nions B 22 AeHsb...] / KaHuenapum M-sa nmn. gsopa. CaHkT-lMNeTepbypr, 1845. C. 34.

50 LUMMA CNM6. ¢. 14 feno 25614 «MaHgenslutam FeHpux-Hukonaii Hukonaesnu», gokymeHT 1232 (cpoto 10).

51 Hekporsor. Hukonaii MapTbiHoBMY MaHaenbLuTam // Morunesckue My6epHckue Begomoctu. 1882, Ne 37. C. 142,
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OMUCbIBAKOLLMA €ero AOCTWXKEHWS B MeAWLUHe, OpraHusaumy oKasaHus MeAVLMHCKOA NOMOLLM, a Takke
6/1aroTBOPUTENIbHYI0 U O6LLECTBEHHYIO AeATeNbHOCTL®. O nosoxeHun, kotopoe H. M. MaHgenbiutam
3aHMMan B rybepHckoM 06LeCTBe, FOBOPUT OTAe/bHAasS 3aMeTka O MOXOPOHHOW mpoueccun: «lMorpebeHne
€ro CoBepLUEHO 6bI/10 NpY rPOMaAHOM CTEYEHMUN HAPOAaA, Kakoro He 3anoMHMT MoruieB 3a MHorve rogbl. U3
Joma rpo6 6biln BbiHeceH [.r. [y6epHaTopom®, Buue-Fy6epHatopom®, [y6epHckum [peasogutenem
[BOpsiIHCTBA®®, a Takke NonepemMeHHO COCMYXVBLAMW U NounuTaTensiM1 NokoiiHoro, cnepea B JIloTepaHCcKyto
LlepKkoBb, a MOTOM Ha Knagoéue»°®. B Hekponore Hapagy C afMUHUCTPATMBHON W 06LLECTBEHHOIA
OEeATENbHOCTBLIO CneuuasibHoO OTMEeYaeTCs LWNMPOKUIA KPYT ero NauneHToK, BKIOYaBLUNA 6eHbIX eBpeek.

CornacHo apxvBHbIM fokymeHTam y A. H. MaHgenbwTama 6bi1 Maagwuii 6part. YkasaHue Ha AByX
CbIHOBEV cogepxuTca B Oymarax 0 HasHayeHuM eguHOBPEMEHHOro nocobwus I A. MaHgenblwtam, BOOBE
[OeliCTBUTE/IBHOTO  CTaTCKOr0  COBETHMKA®'.  JlnuHoe  pgeno  leHpuxa-Hukonas  Madgenbwtama
CBMAETeNbCTBYeT O TOM, 4YTO CbiH BAOBbl AENCTBMTENbHOrO CTATCKOrO COBETHUKA MPUHAT BO 2 Kfacc
Moruneeckoro AsiekcaHApoBCKOro peasibHoro yunnuwa B 1885 rogy®e. Mo Bceit BUAMMOCTU, NOc/ie CMepTH
oTua (hMHaHCOBOE MOSIOKEHME CEMbW M3MEHWIOCb, U MAAAWNA CbiH Hadvaa nocewarb He MormieBckyto
MYXCKYIO TMMHa3uio, a 6onee [A0CTynHoe peasbHoe yuunuuie®®. CrepoBaTesibHO, BCTpevalollascs B
PYCCKOSI3bIUHbIX UCTOYHMKAxX®® runote3a o Tom, 4To 6patom A. H. MaHgenbluTama 6bll U3BECTHbIN
PEBOMOLMOHHBI AesTeNlb MapTbiH /19108, HE HaxoAWT AOCTOBEPHOro NOATBEPXAEHNS®:,

52 Bbinucka M3 XypHana Morunesckoii Mopoackoii Qymbl oT 29 anpenst 1882 roga: «[B] Hem 3fellHee HacefieHuWe yTpaTuio
rpaxgaHvHa, fesaTefnlbHO TpyAuBLUErocs B npofosikeHun 30-T NeTHero nepuoga BPEMEHM, OKasaBLUEro HacesleHuo BecbMa
BaXKHbIE W MHOTOCTOPOHHUE YCNYrn. YKaXKeM NWlb FNaBHeLwmne: akyLlepcKyo NOMOLLb, C KOTOPOK OH BCeraa SBAs/CS Mo NepBoMy
30BY, B lOMa /I 3HATHbIX /UL, WK B XWXKUHY camoro 6efHOro ceMbsiHAHa U HEPEAKO cnacasl Xu3Hb MaTepsiM i HOBOPOXEHHbIM,;
OGyayun OAHUM W3 OMbITHEWLUMX Bpayei <...> 3acnyXu/i WMS YeCTHOTO 4YesioBeka W TWATeNbHOro MOMeYnTeNnst K OKasaHuio
[e/iCTBATENIbHON MOMOLLY CTPaKAyLWyM GOMEe3HAMM, a Takke MOIHOMY YCBOEHMI MEAWLUMHCKMX MO3HAHWIA ObIBLUMMW Nop,
BEJOMCTBOM €ro BOCMNWTaHHWLAMW W BOCMUTAHHWKaMW, NPEfOCTaBMBLUETO KpoMe TOro 6efHbIM POAWTENAM BO3MOXHOCTb
npucTpouTb 1 06ecneunTb OyAyLHOCTb CBOUX AeTel W HakoHel, No 06sA3aHHOCTW MnacHoro Fopogckoi [ymbl, NnofasBaBLUEro B
TeyeHve WecTn NeT 3pesble N pasyMHble MHEHWS, KNOHMBLUME BCcerga Ha nosnb3y 06LeCcTBEHHbIX Aen ropoga», LuT. no Hekponor.
Hukonain MapTbiHoBNY Mangenblutam // Mornnesckue yb6epHckve BegomocTu. 1882, Ne 37. C. 142,

% Oem6oBeuxuit AnekcaHap CTaHUCNaBOBWY, Kameprep, AeiCTBUTENbHbI cTaTckuii COBETHWK (TaliHblli COBETHWK), ryGepHaTop
c30 mapta 1872 no 30 aBrycta 1893 roga: PykoBogctBo  Morunesckoit  ry6epHun /I Mogilew  URL:
https://mogilew.by/histor/188371-rukovodstvo-mogilevskoy-gubernii.html (gata o6pawerus: 02.03.2024); «B 1872 r. 30 mapta u3
Hep MMNepaTopPCKO KaHLenspun Bbilen Bbicovaiiunii ykas MpasutensbcTBytowemy CeHary, B COOTBETCTBUM C KOTOPbIM MO/IOL0M
UYNHOBHUK C MNepcrnekTuBHbIM Byaywmum A. C. [Jemb6oBeLxnii HasHavanca MoruneBckim ry6epHaTopomM C MpOU3BOACTBOM
B [leiCTBUTE/IbHbIE CTATCKME COBETHWKMW. [Nepes BCTYN/eHneM B AO/KHOCTb MMnepatop Anekcarap |l HanyTcTBOBas ero c/ioBamu:
«MoruneBsckasn rybepHusi yxe AaBHO HaxXO4UTCS B PacCTPOEHHOM cocTosiHMM. Caenaii Bce BO3MOXHOE A/19 BOCCTAHOB/EHUS ee
cun». M monogoii ry6epHaTop 3HeprnyHo B3/ICA 3a Ae/10, HaYaB C YCUIeHUS ANCLMMMHBI U OTBETCTBEHHOCTW YUHOBHMKOB. 3aTeM
6narogaps ero uHuumaTMee v NPeanpuMMyMBOCTM  YYULIWMIOCh 3KOHOMWYECKOe W Ky/bTypHOe passuTue kpas. 3a Bpems
rybepHatopctBa AnekcaHgpa CraHucnaBoBuya Obln NOCTPOEH TeaTp, 3[4aHWsl XKEHCKOW MMHa3vK, peaslbHoro v enapxuasibHoro
yUMnuL, oTKpbITa thenbaliepckas wWkona. 3HauuTenbHOe BHUMaHWe YAensanoch BO3BEAEHUIO XW/bA U GaroycTpoicTasy ropoga.
B 1872 rogy B Morunese Ha ropofckom 3amuuile 6Obl1 pasdbuT cag, nonyumslwmnii nms ryéepHatopa — caf [lemboseLkoro,
MOCTPOEHbI BOAONPOBOA W (DOHTaH, pacluMpeHbl yaulpbl. YKe Torga OH HacTavBan Ha nposefdeHun Yepe3 Morunes XenesHoi
goporyn, KoTopas 6bl1a  nocTpoeHa Tonbko B 1902  rogy. [log  pykoBOACTBOM UM pepakuumeli  [leMGOBELKOro,
npeAcefarenlbCTBOBABLLENO B MOIMIEBCKOM CTATUCTUYECKOM KOMUTETe, Obl1 noarotosneH u u3gaH B 1882-1884 ropax
dyHOamMeHTanbHbIA Tpys — «OnbIT onncaHnsa MorvneBcKoi rybepHun B TPeX KHUrax B MCTOPUYECKOM, (hM3NKO-reorpacmyeckom,
3THOrpathnuyeckom,  MPOMBILLIEHHOM,  CE/IbCKOXO3SINCTBEHHOM,  JIECHOM,  Y4ebHOM, MEAWMLUMHCKOM U CTaTUCTU4ECKOM
OTHOLUEHUSIX...». Hafy TPEXTOMHUKOM paboTasio OKO0 TPMALATY CNeunanvicToB pas/inyHblx npoduieil. Takoro NoHOro onvcaHus
Kpas He umena Hu ogHa rybepHust Poccuiickoii nmnepun. leM60BeLKniA ABNSNCS OPraHn3aTopoM apXxeonornyecknx akcneauumii no
MoruneBwuHe 1 BbiCTaBoK apTechaktoB B Morunese W BuibHO, COAEWCTBOBaUT M3[A@HWI0 Hay4HbIX TPYAOB MECTHOM
UHTEeNMreHunn».  AnekcaHgp CraHnucnaBoBuy  [lemboBeukmin  (1840-1918) // MoruneBckas o06nacTHass 6ubrmoTeka
um. B. U. NleHnHa URL: https://libmogilev.by/virtual-exhibitions/ personal-dembovetsky-01.html (gata o6palueHums: 05.03.2024).

5 TopTbiHCKUii KOHCTAHTUH Hukonaeswy (AelcTBUTENbHbLIN CTaTCKUl COBETHMK): PykoBoacTBo Morunesckoii ry6epHum // Mogilew.
URL: https://mogilew.by/histor/188371-rukovodstvo-mogilevskoy-gubernii.html (gata o6pauwieHusn 02.03.2024).

% TutoB JleB AnekcaHApoBUY (AeiCTBUTE/NbHbIA CTATCKUIA COBETHMK): PyKoBOACTBO Morunesckoit ry6epHum // Mogilew. URL:
https://mogilew.by/histor/188371-rukovodstvo-mogilevskoy-gubernii.html (aata o6palueHuns: 02.03.2024).

% Hekponor. Hukonaii MapTbiHoBMY MaHgenblutam // Mornnesckue MNy6epHckue BegomocT. 1882. Ne 37. C. 141.

S PIUMA; ®. 759 On. 41 [. 5176 «Co6CTBEHHas €.M.B. KaHLUEeNspus Mo yuypexaeHusm umnepatpuusl Mapuu. I skcneguuys.
O eanHOBPEeMeHHOM Nocobun BAOBE Bpaya MormneBcKoli XeHCKOW rMMHasnn MaHgenslitam.

% PrMA ¢.733 0On.165 .292 «[eno [enaprameHTa HApoAHOrO MPOCBELLEHUS O NPUMEME B CpeaHMe yuebHble 3aBefleHNs YuallyXcs,
BO3PACT KOTOPbIX NMPEBbILLIAET MOIOXKEHHbIA N0 yCTaBy».

% MMpocneguTb ero ganbHeliluyto cyab6y No apxXMBHLIM AOKYMEHTaM He yAanoch.

€ K nmpumepy, pycckosisbluHasi Bukunegusi nofAepxuBaeT 3abnyxaeHne 0 cocTaBe ceMbi AHApest MaHaenbliTama, ykasbiBasi B
kayecTBe ero 6para MapTbiHa J1sgoBa. ABTOPblI HamepeHbl UCNPaBUTb HETOYHOCTb MOCME BbIXOAA 3TONM CcTaTbu. MaHgenblitam,
AHfpeii Hwvkonaesuny " BukunegnA. CsobogHas 3HUMKNIONEans URL: https://ru.wikipedia.org/wiki/MaHgenb-
wram, AHAapei_Hwukonaeswu (gata obpauwieHus: 21.03.2024).

51 MapTblH /19408 (HacTosilee UMt MapTbiH HikonaeBuy MaHaenbluTam). Buorpadpbl nuwyT, 4to M. H. /19408 poawnncsa B Mockee B
cembe pasopuBllerocst kynua: [essitoB C.B. M. H. /Isdos: 3abbimasi 6uozpacpusi. M., 1992. O6yuyancss B MOCKOBCKOW
2-0i1 TMMHa3uK; He 3aKOH4YMB ee, nepeexan n3 Mockebl B MutaBy (EnraBy, JlatBusi), rae npoao/mkua obpasoBaHMe B HEMELKOM
peanibHOM yuunuilie, U3 KOTOPOro Obl1 UCK/IKOYEH W MOCTynuia B MOk [Tam xe]. B3ss chamunuio N1940B, Npyv HOBOM pexvme OH
NOCTPOW/ YCMELUHYI Kapbepy: Obl1 pekTopoM KomMMyHMCTMYecKoro yHusepcuteTa umenun . M. Csepgnosa (1920-1930),
npeaceparenem [NaBHOTO yNpaBfeHWst HayYHbIMU, HAYYHO-XY[OXECTBEHHbIMU W My3elHbIMK yupexzaeHnamun Hapkomnpoca
PC®CP, zaBepywowum apxmsoM OkTabpbckolii peBonouun n ap. [Bonblas poccuiickas 3sHumknonegws, 2011: 281-282]. B
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https://mogilew.by/histor/188371-rukovodstvo-mogilevskoy-gubernii.html
https://libmogilev.by/virtual-exhibitions/personal-dembovetsky-01.html

Takum o6pasom, A. H. MaHaenbLuTam umen ABOPSIHCKOE NPoVCXOXAeHMe® No MaTepUHCKOW 1 OTLIOBCKOI
NHUM. MOXHO NpeanonoKnTb, YTO OH BOCMMTLIBA/ICA B SIIOTEPAHCKOW Tpaguuum n He naeHTudrumpoBan
cebs kak eBpeil. BeposiTHO, 4YTO OH MOr MCMbITbIBATb HEKOTOPble (HOPMbl GLITOBOIM AUCKPUMUHALMUN,
CBSI3aHHOI C eBpelickoit hamunnein®,

Tem He MeHee OMbIT B3aVMOAENCTBUA C MNpPeAcTaBUTENsAMU Pas3HbIX COC/I0BUA W MEHBLLUMHCTB Ha
TeppPUTOpPUMN HEOAHOPOAHbIX MO 3THUYECKOMY COCTaBYy ryGEepHWin, B TOM 4ucie NpUMep ero CO6CTBEHHOM
CcembM, CKOpee BCEero, oKasas B/MsHWE Ha NpodieccroHalbHble MHTepeckl MaHgenblwtama. K ToMy xe aTta
Ky/bTypHasi cpefia onpefenieHHo crnoco6CTBOBasia €ro MyNbTUAVHIBaSIbHOCTU. MNPOodiecCUoHas bHbIA NyTb
paHo CKOH4aBLlerocs otua (Ha MOMeHT ero cmeptu A. H. MaHgenbwtamy 6bi710 13 51€eT) CAyXun spKum
npuUMepoM  3(P(EKTVBHOIO y4acTMa B FOCYLAPCTBEHHOM YNpaB/ieHWW COUManbHON cdhepoii —
30paBoOOXpaHeHne, MeAULUMHCKOe MpocBelleHne U obpa3oBaHNMe — B  3THUYECKM HEOAHOPOAHONA
Morunesckoin rybepHun. B TekcTe Hekposiora OTYET/IMBO MPOCTyNawT 3aBugHas paboTocnoco6HOCTb U
rymaHuctuyeckve B3rnagel H. M. MaHgenblutama, KoTopble, N0 BCen BUAMMOCTH, Nepefasiuch ero ChiHy.

Il. MornneB-MeTepO6ypr: o6pasoBaHne 1 HaYa10 A4UNIOMATUYECKON CNYXObI

Havano mexagyHapogHo-npaBoBoli kapbepbl A. H. MaHgenblutama B HEKOTOPOW CTeneHuW HarnoMuHaeTt
npochbeccuoHasbHbI NyTe @. ®. MapTeHca: paHo ocTaBlwuMiica 6e3 oTua MaHgenblTam, Kak 1 NoTepsIBLUMIA
o6oux poautenein MapTeHc, — Ta/laHTIMBbINA OHOLWA C HEMELKMMW KOPHAMM, 0byYaloLUnes B ruMHasnum u
YHUBEpPCUTETE CO CTUNEHANA/IbHON NOAAEPKKON.

MoruneBckas knaccuyeckas ruMmHasus

Mocne cmeptn oTua, B 1886 romy, MaHaenbluTam OKOHUM MOIUIEBCKYID MYXCKYID TMMHa3uni® ¢
OT/IMYHBIMU OTMETKAMM MO aTUHCKOMY, HEeMELIKOMY, dpaHLLy3CKOMY U rpevyeckoMy sidblkam U C OTMETKOWA
«Y[OB/IETBOPUTENIbHO» MO MatemMaTuke®. MosgHee B CMMCKe BbIMYCKHWKOB K Er0 MMeHW GyaeT AoGaBneHo
npvYMeyaHne o0 BbIGPAHHOI Kapbepe: «AparoMaH Npu pocCuiicKoM NocosibCTBE B KOHCTaHTUHONOME»%,

CaHkT-lMeTepbyprckuii UMnepaTopckuii yHuBepcuteTt

Kak muwyT HekoTopble uccrefoBatenu, B rof, Bbiycka AHApei HukonaeeBu4y NOCTynua OAHOBPEMEHHO Ha
lopuanyeckuii  cpakynbTeT W haky/bTeT BOCTOUHbIX $i3blkoB®” CaHkT-MeTepbyprckoro ViMnepaTtopckoro
yHuBepcuTeTa. OgHako, No AaHHbIM JIMYHOro gena, FeHpux-Hukonaii MaHgenslwTam cnepsa 6bia 3a4nMcneH
Ha BOCTOYHbIN hakynbTeT, a 5 ceHTA6pst 1886 roga nogan nepBoe NpPOLUEHNE HA UMS peKTopa O nepesBoje
Ha ropuanyeckunii hakynstTeT®, Ha TpeTbeM ceMecTpe 06yuyeHus Ha apabeKo-NepCucKo-TypeLIKo-TaTapCkom
paspsge BOCTOYHOrO thakynbreta MaHaenblTam nogas NoBTOPHOE MNPOLLEHME O NEPEBOAE Ha PUANYECKIIA
thakynbTeT®®. MHTEpecHo, 4To B TPEX MEPBbIX CeMecTpax O06y4eHUss Ha BOCTOYHOM paKy/nbTeTe
MaHaenbwTaMm 3anvcbiBaeTcs CryllaTenieM fiekuuii no MexayHapogHomy npasy npodieccopa MapteHca™,
CBOero 6yayLiero Hay4Horo pykoBoAuUTe s U KOJeru.

1932 rogy OH AaNbHOBUAHO BbILWES Ha MEHCWI0, M3bexas MonuTUYeckux penpeccuii: UtkuHa [. M3 poda MaHdesbwmamos:
Jlumepamopsl, y4eHble, 8padyu, a makxe rpucmsl U pesositoyuoHepsl [/ CeTeBoi anbmaHax «EBpelickas CtapuHa». 2020. T. 105.
Ne 2. B BocnomuHaHumsx M. JlagoBa ecTb ynoMuHaHus 6paTta A. (napTuiiHas knundka «Opucceii»). ConocTaBneHve hakToB
nokasbiBaeT: A. — 3TO PeBOJIIOLUMOHHBIN fesTenb AnekcaHap MangenswTtam. fiagos M. H. M3 xu3Hu napmuu 8 1903-1907 2o0ax.
BocromuHaHusi. M. : lMepBas obpasuoBas Tunorpacpus nm. A. A. XXgaHosa, 1956.; MaHgenslitam AnekcaHap Bnagumuposwud //
Tomckuii obnacTHoii Kpaesepueckwii Myseid um. M. bB. Wartnnosa. URL: https://tomskmuseum.ru/nmps/nvtnarymzns/np-
svin/vvtsnssMandelshtamm/ (gata o6pawenus: 15.03.2024).

52 OmcnyT MaHgenslutama // ExeHegensbHas topuandeckas raseta Mpago. 1900. Ne 17. C. 879.

% B cnpaBske, BblaaHHOR A. H. MaHgenbLliTamy B Mapuke B neprog BTopoii M1poBOii BOWHbI, NOAYEPKUBAETCS €ro NPOUCXoXaeHe U3
[BOPSHCKNX GaNITUACKNX POAOB W OTAENbHO YKasblBaeTCs, YTO OH paboTas B MUHWUCTEPCTBE WHOCTPaHHbIX Aef, B KOTOPOM «He
6bI10 eBpeeB». MogpobHee cm. Kévonian D. Mémoire inédit: The Swing of the Pendulum... P. 127. O6 3TOM Xe, B 4acTHOCTHU,
KOCBEHHO CBWAETENbCTBYET AHEBHWKOBAS 3anvcb MPUCYTCTBOBABLUEro Ha 3aliuTe aucceprtauum npodeccopa b. B. Hukonbckoro,
NPUAEPKMBABLUErOCS KOHCEpPBATUBHbLIX B3ra40B. Hukonbckuii B. B. [HeBHuMK. 1896—1918 / b.B. Hwkonbckuini ; nogror.
O. H. Wwnnos., 1O. A. KyabMuH. T. 1 : 1896-1903. — CI16. : AmuTpuii BynaxuH, 2015. C. 381.

& OucnyT MaHaenswTtama // ExxeHeaensHas opuauyeckas raseta Mpaso. 1900. Ne 17. C. 879.

% LUMMA CM6. ®. 14 feno 25614 «MaHgensiutam FreHpux-Hukonaii Hukonaesnu», oKyMeHT 2572 (doTo 8).

% CasoHoB M. Micmopuueckas 3anucka o Moaunesckoli Myxckoli 2uMHa3uu 3a cmosiemHuli nepuod ee cyuwjecmsogaHusi 1809-1909.
Morunes, 1909.

5 KomHaTHas HO. A. Cydbba u npasgosoe Hacsnedue y4eHoz2o u dunsiomama AHdpes Hukonaesuda MaHoesnswmama (1869-1949).
K 140-nemuto co 0Hs1 poxoeHus /| NeHnHrpaackuii opuanyeckuii xypHan. 2009. Ne 4. C. 193-202.

% UrMA CMné. ®. 14 feno 25614 «MaHaenblutam FeHpux-Hukonait Hukonaesuu», AokymeHT 2572 (choto 19, 20).

5 Tam xe. JokymeHT 2052 (poTo 41).

0 Tam xe. 1 cemecTp AOKYMEHT 86 (choTo 14), 2 cemecTp AoKyMeHT 1836 (hoTo 26), 3 cemecTp A0OKyMeHT 1108 (choTo 40).
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MpoweHne MaHgenbwitama O MNepeBofe YAOBMEeTBOpPAeTcA B 1887 rogy, U B OCEHHEM CEMEeCTpe OH
MPUCTYNaeT K 3aHATUSM Ha topuauyeckom chakynbteTe’. Ha BTOpoM cemMecTpe o6ydeHns MaHaenbLlTam
BHOBb OOpallaeTcs K pekTopy VIMnepartopcKkoro yHMBepCUTETa, Ha 3TOT pa3 Npocs paspelleHne obyyarbcs
Ha OByX (haky/bTeTax of4HOBPEMEHHO U 06OCHOBbIBASA CBOE XeslaHWe CXOXEeCTbio nporpamm 1 o4vHaKoBO
CU/TbHBIM MHTEPECOM K 0PUCTIPYAEHLIMK U BOCTOUHbLIM A3bIKaM'?,

B 1890 roay AHApeit Hukonaesuy okaHuMBaeT daky/ibTeT BOCTOUYHbIX A3bIKOB, a B 1891 rody B Bo3pacTe
22 net — u opuaudecknii hakynstet CaHkT-INeTepbyprckoro ViMnepaTopckoro yHusepcuteTa’ ¢ guniomMmom
| cTeneHn™,

Ha topuguueckom pakynstete AHgpeli MaHgenbwtam 3HakoMuTcs ¢ 6apoHoM Hombae, obyyaBLunmcs
TaM Xe HecKOMbKMMK TfogaMu no3xe’. 3HaKOMCTBO, BMOCMEACTBUM Nepepocliee B APYXGY, NMOCIYXUIo
OCHOBOI1 AN akafeMnyeckoro 1 npodecCUoHasIbHOTO COTPYAHMYECTBA: OPUCTbl COBMECTHO 3aHUMasIUCh
npo6siemamMy MPaBOBOro MOMOXEHNUA PYCCKUX, apMSHCKMX W €BPEercKUX 3SMWUrpaHToB M 3aluMTbl Mnpas
MeHbLUMHCTB®. B TOT Xe nepuog MaHaenbwtaM, BeposiTHO, 3HakomuTcs ¢ M. A, Tay6e’ n A. A. NinneHko’™,
N3BECTHLIMU OpUCTaMW, akaemMmyeckas AeATeNIbHOCTb KOTOPbIX Takke Oblsia cBA3aHa C MexayHapoaHbIM
npasoM.

C 1892 no 1894 rog AHapeii MaHpenbliTam OCTaB/leH Ha kadegpe MexayHapoAaHOro npaea A/is
NPUroTOB/IEHUS K NPOECCOPCKOMY 3BaHNIO ™.

Hauano gunnomatnyeckoii cnyxobl

B 1893 rogy napannesnbHO ¢ paboToil Ha Kadhegpe mexayHapogHoro npasa MaHgesnblwTam nocTynu Ha
cnyx6y B MU/, Poccuiickoil umneprmn® B oTAeNeHNEe CTapLIEro YMHOBHMKA NPW KaHuenspume?,

B 1894 rogy AHgpeii MaHgenbliTaM BblAepXasa MarMcTepckue 3K3ameHbl N0 MexayHapoaHOMy U
rocyaapcTBeHHOMY npaBy®?. B 3TOM e rogy OH Gbli AOMYLWEH K NpenogaBaHuio B CaHKT-MNeTepbyprckom
MmnepaTopckom yHuBepcuteTe®®, B 1895-1896 rogax AHapeii HukonaeBud uutan crneuyuasnbHblii Kypc
«locygapcTBEHHOE YCTPOCTBO BOCTOYHBLIX CTpaH» B iMnepatopckom AsiekcaHApPOBCKOM fvuee B Llapckom
Cene®.

B 1896 rogy, Bblgepxas COOTBETCTBYIOLWMIA 3k3ameH, AHApeid Hukonaesuy nocTynwi Ha
JvniomaTuyeckyto cyx6y®®. B aapecHyto KHUry xuTeneit Metep6ypra B 1896 rogy AHapeii MaHgenbtam
BHECEH KaK KOJINIEXCKUIA cekpeTapb, cryxawmii 8 M, n MimnepaTtopckom /nuee®.

™ Tam xe. [JokyMmeHT 1108 (u. 2, ¢poTo 3).

2 UMA CN6. . 14 [Jeno 25614 «MaHpaenblutam [eHpux-Hukonaik Hukonaeeuu», AOKYMeHT 263 (4. 2, doto 10-12):
«CTyAEeHTbI-BOCTOUHMKN 06513aHbl CBEPX (haKy/LTETCKVX NPeAMETOB CyLlaTb puaMyeckme npeaMeTbl, BXOASLLME B COCTaB OAHOM
13 Tpex rpynn: AUNIoMaTNYeckon, agMUHNCTPATUBHOW, CyAeOHOM; nNpyu 3TOM He BO36paHseTcs ciyllaHne nNpeameToB BCeX Tpex
rpynn, To ecTb BCEX MPEeAMETOB HOPUAMYECKOro haky/bTeTa 3a WUCKIYEeHUMEM TOSIbKO NATU. MO OKOHYaHWM Kypca BOCTOYHUKU
3K3aMeHyHTCA No opuandeckum npegmetam B Kopuauyeckoih kommcenun. TakuM o6pasom dhakynsTeT BOCTOUHbIX A3bIKOB NMPU3HAET
BO3MOXHbIM YCMELLUHbIE 3aHATUA MO BOCTOYHLIM A3bIKaM, COMPSHXKEHHbIE C OAHOBPEMEHHBLIM MPOXOXAEHWEM MOYTU BCEX NMPeaMeTOB
tOpugunyeckoro dakynstetar.

3 Tpa6apb B. 3. Matepuasnbl kK UICTOPUM NUTepaTypbl MeXayHapoaHoro npaea B Poccun (1647-1917). M. : 3epuaso, 2003. C. 397.

7 OncnyT MaHgenswtama // ExeHeaensHas opuandyeckas raseta MNpaso. 1900. Ne 17. C. 879.

> WeaHeHko B.C. CaHkm-llemepbypackasi wWkona MexdyHapodHozo npasga: Mecmo u posb CaHkm-Iemep6ypacko2o
yHUsepcumema, e20 y4eHbIX U BbIMyCKHUKOB B CMAHOB/IEHUU U pa3sumuu Hayku U rnpakmuku MexXoyHapooHOo20 rpasa. 2-e w3f,.
CaHkT-lNeTepbypr: KOpugnueckuin LeHTp, 2020 I NaHb: 3/1EKTPOHHO-6MOG/IMOTEYHAs cuctema. URL:
https://e.lanbook.com/book/354854 (aata o6palieHusi: 18.03.2024).

6 Kévonian D. Les juristes juifs russes en France... P. 77.

™ lbid. P. 217.

8 lbid. P. 233.

" OvcnyT MaHaenswtama // ExeHeaensHas opuauyeckas raseta Mpaso. 1900. Ne 17. C. 879.

80 MexayHapoaHo-npaBoBas ciyx6a B MMHMCTEPCTBE MHOCTPaHHLIX Aen Poccun (McTopuyeckas cnpaska Mo apXvMBHBIM JOKYMEHTaM)
/I NcTopuko-foKymMeHTanbHbIi  aenaptameHT MWA  Poccuun. URL: https://idd.mid.ru/informational_materials/mezhdunarodno-
pravovaya-sluzhba-v-ministerstve-inostrannykh-del-rossii/ (gata obpatieHus: 02.03.2024).

81 OucnyT Mangenslutama // ExxeHefenbHas topuauyeckas raseta Mpaso. 1900. Ne 17. C. 879.

8 Tam xe.

8 UrMA CMé. ®. 14 On. 2. . 994 «O gonylieHn Maructpa MaHaenbLutama K YTEHMI0 NEKLNii».

8 Annuaire de I'Institut de Droit International. 1928. Vol. 34. P. 599.

& lbid.

8 H3B // Becb MNeTepbyprb. AfpecHas v cnpasouHas kHura r. C.-MeTep6ypra Ha 1896 roab // CM6 : A. C. CysopuH, 1896, C. 801.
URL: https://viewer.rusneb.ru/ru/000200_000018_v19 rc_1265993?page=801&rotate=0&theme=white (pata  ob6paweHus:
08.03.2024).
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O6yueHune 3a rpaHuuei

B Tom xe 1896 rogy AHapeli HvkonaeBu4y 6bin OTnpaBneH YHuBepcuTeToM B Mapwx As8 NPOAO/MKEHUS
o6pazoBaHua®. Bo ®paHuum B 1897 1 1898 rogax oH nocelian BofbHYHO WKOMY MOMTUUECKMX Haykee:
Kypchbl Jlyn PeHo (MexayHapogHoe npaso)®®, ApmaHa JleHe (MexayHapodHoe vyacTHoe npaBso)®, Anbbepa
Copensi  (gunnomatuyeckasl uMcTopus, ucTopus peBosoumid)® un  Anbbepa Bangana®  (uctopus
amnnomMatn)®®, Ha nexkumax yaensnocb 60/blI0e BHUMaHUE «BOCTOYHOMY BOMPOCY»: B YacTHOCTM, MNbep
Pelin® n Anb6ep Copenb B X04e 3aHATUIA AeTaslbHO pa3bupany Npupoay CoObITWUIA B perMoHe, Aasas UM
NpaBoBYI0 OLIEHKY®.

B Mapwke Angpeii HukonaeeBu4 paclumpsieT Kpyr npodeccroHasibHbIX 3HAaKOMCTB, B KOTOPbI Tenepb
BXOAAT MPEeACTaBUTENN HE TO/IbKO PYCCKOM, HO M Typeukol nnbepasibHO HACTPOEHHOI WHTENIUIEHUUN,
Bk/touas Anv Kemana®. B 3to ke BpemMsi MaHfenbliTaM Y3HAaeT O MacCOBbIX Y6MICTBaX apMsiH B
OcmaHckoil umnepun (Xamuauiickas pesHss 1894-1896 rogos)®”. [MeuyanibHble CO6bLITUS, BEPOSITHO,
NOCY)XXWUNWN LOMOHUTENIbHOM NPUUMHON CMELLEHUS MHTENNeKTyabHOro gookyca MaHgenswitama B cdepy
MeXAyHapOoAHO 3almMTbl MpaB YesoBeka.

Momumo yuebsbl B Mapwmxke, A. H. MaHgenbwTam B 3TOM Xe rofy HanpaBnsieTcs ViMnepaTtopckum nmueem
B KOHCTAHTUHOMO/b, rAe CAyLUIaeT IeKUUM Ha «TYPELIKOM opuanyeckoM akynstere»®,

C 1898 no 1914 roa AHapeii Hukonaesuy MaHpenblitam CAYXUT gparomaHom limnepaTopckoro
Poccuiickoro noconbcTea B KOHCTaHTMHOMNOMNE, cHavYaia TpeTbum®, a k 1910 rogy — yxe nepsbiMi®, B 310
xe Bpemsi 3aBA3bIBaETCA ero 3HaKOMCTBO c Masnom MWNOKOBbIM, nupepom
KOHCTUTYLIMOHHO-emMoKpaTuieckoli naptumot,

8 OmcnyT MaHgenslutama // ExxeHegensbHas topuandeckas raseta Mpago. 1900. Ne 17. C. 879.

8 Ha ToT MOMeHT Ecole libre des Sciences Politiques, a B HacTosilLee Bpemsa SciencesPo — VHCTATYT NO/IMTUYECKUX UCCNEeA0BaHUIA.

8 B OT/IMuMe OT HEKOTOpPbIX CBOWX COBPEMEHHWKOB PeHO nonaras, 4To MexayHapomHoe ny6/nyHOe npaBo MPUMEHSIETCS TOMbKO K
OTHOLUEHUSIM MeXAy CyBepeHHbIMW rocyjapctBamu. K mexayHapofHOMY npaBy OH afjanTupoBan mutatis mutandis Tpagmumio
dhpaHLLy3CKOro rpaxjaHckoro mnpasa, cnegys CTpyktype WHcTUTyumii HOCTMHMaHa B CBOMX 06LWMX Kypcax (HaceneHwe,
COOCTBEHHOCTb, 06513aTeNbCTBA M MeXayHapoaHble Cropsl). Bnarogaps passuTvio MeXAyHapoAHOro YacTHOro npasa PeHo pabotan
Haf KOHUenuuel JSIMYHOCTW, BK/IOYMB YenioBeka B YMCO0 CYyGbeKTOB MexayHapofHOro npasa. lMo3ke OH BCTasl Ha CTOPOHY
6GONbLIMHCTBA W AOKTPUHBI, KBa/IMOMLMPOBABLUE /IMYHOCTb Kak OOBLEKT. HekoTopble MOCNeAcTBMS MOAHOMO  Torga
aHTponomopdur3Ma rocyfapcTs yAMBAT COBPEMEHHOTO YnTaTens: B YaCTHOCTU, OTHECEHME TeppUTOpUM rocyaapcTaa (CyXonyTHOM 1
MOPCKOI) K KaTeropuum TOBapOB WAW OTHECEHWe BOWHbI K NIeTMTUMHbIM crnocobam paspelleHnss cnopoB. TemM He MeHee PeHo
OCYLLECTBMN NEPBYI0 HayuHyl paspaboTky MexAyHapoAHoro npasa BO PpaHuun. PeHo npuHagnexan K nokoneHwo [hkoHa
Yactnelika, Nyctasa Ponen-XXakmaHa n Tobuaca Accepa, KOTopble BK/IOUMIMCL B NPOEKT N0 pa3paboTke MexayHapoaHOoro npasa
KaK COBPEMEHHOI UM AWCUMNNHBI Nocne ®paHKo-NPyCCKOl BOWHbI, HO HE y4acTBOBasIM B cnope O ee mMetogax. Cm.: MopTpeT B
[anepee HOPUCTOB-MEXAYHAPOAHMKOB Ha caliTe dpaHLy3cKkoro obliecTBa MexayHapogHoro npaea (La Société frangaise pour le
droit international): /lyn PeHo (Louis Renault) // SFDI URL: https://sfdi.org/internationalistes/renault/ (gata o6paiweHus: 03.03.2024).

% AfBokart, npocheccop MexayHapoAHOro YacTHOro npasa. Pa6oTan Haj BONPOCOM YacTHOI BOMM B MEX/yHapOAHOM Npase, a Takke
nccnepoBan rpaxaaHCKo-NpaBoBble OTHOLIEHUS rpaXaH v MHOCTPaHLEB, NOCTOSAHHO NPOXMBAKOLLMX Ha TeppuTopun LBeiuapum n
Benbrumn: Armand Lainé // BnF Data URL.: https://data.bnf.fr/fr/12298546/armand_laine/ (gata o6patyeruns: 02.03.2024).

L McTopuK, uneH ®paHLy3cKoil akafleMunm Hayk, 4/ieH-KoppecrnoHAeHT [leTepOyprckoii akagemun Hayk. C 1873 roga 6bin
NPOeccopoM ANUNIOMATUYECKOV UCTOPUN B NapWKCKON BorbHON Likone nonutuyecknx Hayk (¢op. Ecole Libre des Sciences
Politiques). Copenb nccnefyeT B3aMMOOTHOLLEHWUS PEBOMIOLMOHHON dpaHuun 1 Apyrux rocygapcts Eeponbl, Nogpo6HO onunckiBast
WCTOPWIO CTO/IKHOBEHWI PEBOMIOLMM C €BPONENCKMMU MOHAPXUAMU, U BNePBble NOABEPraeT OCMbIC/IEHNIO BAVSIHWE NOIMTUHECKUX
NepeBOPOTOB Ha AMMIOMATMIO U BOMHbI. CM. KpaTkasi 6uorpachmsa Ha calite ®paHuysckoit akagemun Hayk: Anbbep Copenb //
https://www.academie-francaise.fr/les-immortels/albert-sorel (gata o6paweHus: 02.03.2024).

2 [pocpeccop WCTOpUM AUNAOMaTWKX B BOMbHOW LIKOME NOAMTUYECKUX Hayk. OCHOBHOW TeMOl ero uccnefoBaHwii sSiBASMCH
dpaHko-pycckve oTHoweHns XVIII — Havana XIX BekoB. Ero nepsblii  yueHbli Tpya «Wmnepatpuua Enuszaseta u
opoBuk XV» (1882) NoCBsLLEH BONPOCY BO3HNKHOBEHUST (HPaHKO-POCCUIACKMX OTHOLLEHWIA 1 MEePBOIA NOMbITKE (IPaHKO-POCCUINCKOro
colo3a BO BpemeHa npasneHus Metpa Benvkoro n ero npeemMHUKoB, BNoThb A0 EnvsaseTsl MeTpoBHbl. CM.: KpaTkasa 6uorpadms Ha
calite ®paHLy3ckoli akagemun Hayk: Anbbep Bangans // URL: https://www.academie-francaise.fr/les-immortels/albert-vandal (gara
o6pauieHusi: 02.03.2024).

% OucnyT Mangenslutama // ExeHegenbHas topuandeckas raseta Mpago. 1900. Ne 17. C. 879.

% (paHLy3CKuii yueHblid, NucaBLLnil paboTbl 06 UCTOPUK N UCTOPUYECKNX AeaTensix XIX Beka, B TOM Y1C/ie 0 POCCUIACKMX NPaBUTENsX.

% Rain P. L'Ecole libre de sciences politiques (1871-1945). Paris : FNSP, 1963; Sorel A. The Eastern Question in the Eighteenth
Century: The Partition of Poland and the Treaty of Kainardji. New York : Howard Fertig, 1969.

% Amu Kemanib — 6pUTAHCKO-TYpPeLKUii XYPHaIUCT O6GLLECTBEHHLIM aesTens, B 1919 rogy cTal MWUHUCTPOM BHYTPEHHUX fef B
npasutenscree [lamara ®epuga-nawm. MpobbiB Ha 3TOM MOCTY BCEro TpuM MecsAua, 6bl1 youT Kemaimctamn B Xofe
pasBepHyBLUeiica B TypLuy BOHbI 38 HE3aBUCUMOCTb.

% Mandelstam A. Le Sort de I'Empire Ottoman. Lausanne ; Paris : Payot et Co, 1917. P. viii.

% OucnyT Mangenslutama // ExxeHefenbHas ropuauyeckas rasera Mpaso. 1900. Ne 17. C. 879.

% Tam xe.

10 permanent Court of Arbitration // Russian Claim for Interest on Indemnities (Russia / Turkey), PCA Case No. 1910-02, Award,
11 November 1912. URL: https://pca-cpa.org/en/cases/89/ (gata obpawieHns: 05.03.2024).

11 Mandelstam A. Le Sort de 'Empire Ottoman. P. 630.
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3awura gucceprauum

1900 rog B u3HM AHApes MaHgernbliTama 03HaMeHOBaH MOJTyYEHVEM YUYEHOIN CTEMEHMW: OH 3alULLaeT Ha
topugudeckom dakynstetTe aucceprtaumio «laarckue KoHpepeHuur u Kogudmkauumn mexayHaponHoro
yactHoro npaBa»!®?, Ha 3awuTte npucyTCTBOBasIM npeactaButen MWL, Bo [naBe C NOC/OM B
KoHcTaHTuHoMosne W. A. 3MHoBbeBbLIM®,

MepBblii odhMLMasbHBIA OMMOHEHT, 3aCNyXXEHHbI OpAuHapHbIi npodieccop ®. d. MapTeHc, BbICOKO
oueHun paboTty MaHgenoltama: «...Baw Tpya npes3oLwen Bce MoU oXuaaHusa. Mexay Tem, OXuaaHus atu
ObININ BENWKK, TaK Kak Bbl €LLe B YHUBEPCUTETE 06paTW/IM Ha cebst BHUMaHWe, Nponas OAHOBPEMEHHO KypC
[BYX (DaKy/IbTETOB U OKOHYMB WX C OfMHAKOBbLIM ycrexom»1®, B KoHLe cBoeii peus MapTeHc nosgpasus
AvcrnyTaHTa ¢ 611ecTsLLIMM BK1aA0M «B Hally CKy[HYI UTepaTypy No MexayHapoaHOMY npasy»'%,

Cpegn onnoHeHToB MaHgenbwtama 6biiM 6apoH M. A. ¢oH Taybe, npodgpeccop M. W. FopuyakoB u
npodpeccop J1. U. MeTpaxunukmii. ONNOHEHTbLI OTMETUAN TNYOUHY 1 C/IOXHOCTL paboThl. Hanbonee cypoByto
KpUTUKy AHApeli HukonaeBuy nonyynn oOT MUTPOCOOPHOrO MNpoToMepest, 3acnyXeHHoro npodyeccopa
LepkoBHoro npasa M. /. NopyakoBa, KOTOPOMY Ha MOMEHT 3alluTbl UCMOSIHUNOCL 62 roga. OH nonpekas
MOJI0A0r0 aBTopa Ype3mMepHo «B60eBbIM» XapakTepoM gucceptauumn n Tem, 4To MaHgenbliTaM peLunTesibHO
He cornalasics co B3r/isiamMn BCEX CBOMX aKaeMNUecknx npeaecTBeHHNKOB S,

Mpodpeccop MMeTpaxuukuin - 06paTu  BHUMAHWE Ha HESACHOCTb METOAOI0NMYECKMX BO33peHui
MaHzenswtama. Mo ero MHeHuo, aBTop KPUTUKYET NpeaLllecTBEHHVKOB 3a criefoBaHne metadnsmyeckomy
MeTo4y, Torga Kak MeTof MeXayHapoAHOro npasa AO0/DKEH ObITb HE AeAyKTUBHbIM, a UHAYKTUBHbLIM. C TOUKM
3peHns  [eTpakuuKoro, HEKOPPEKTHO OTOXAECTBMATb AEAYKTMBHbIA MeToh C  MeTadusnkon, a
WHOYKTUBHbLIA — C no3uTMBM3MoM. OH nosaras, 4To Teopus CTaTyToB, Hadasia TepPPUTOPUa/IbHOCTM U
HaUMOHa/IbHOCTX, PaBHO Kak W uaen MexayHapOoAHOro oO6LUeHMs, pacCMOTpeHHble MaHgesnbwTtaMoM B
avccepraunn, He ABAAKTCA MeTadumanyeckumn. MeTpaknukuii oTmedasl, 4To cam MaHpgenblitam, Spo
oTpuuas mMetadusnky 1 Aedykumio, He nosb3yeTca UHAYKTUBHLIM METOAOM, a NPUMEHSEeT AeAyKUMIO «Ha
Kakaom wary»%. OH roBopu/ 0 BXXHOCTU pasrpaHnyeHns AorMaTuK1 1 NONUTUKA MEXAYHAPOAHOro npasa,
ykopss A. H. MaHpenblwitama 3a OTCyTCTBME Takoro pasgeneHus. Cpegun opyrux HegopaboTok anccepraunm
MeTpaxunuknii ykasan Ha owmnboyHoe, C ero TOUYKM 3PEHUs], CYXAEHUEe O TOM, YTO MeXAyHapoaHbIA 06blvaii
CKNafblBaeTCA U3 «COBMafatoLLEro NoNoXUTENLHOrO npasa (60/bWMHCTBA) rocyaapcTs». 10 ero MHeHUIo,
MEeXAyHapogHOe MNpaBO He WMEET HMYero o6uero ¢ coBrnajalwMmMum HOpMamu, CyLecTBYHOWUMA B
OTAENbHbIX rOCyAapcTBax, faXe ecnn Obl OHWM 6blIM UAEHTUYHBI HE TO/IbKO B GOMBLUMHCTBE, HO U BO BCEX
rocygapcrteax. [MeTpaxumuknii NogKpenua CBOI Te3nc NPUMEPOM 13 YrosIOBHOIO Npasa. Tak, BCe rocyaapctaa
3anpewjalT pasboil u rpabex, HO U3 3TOro dpakTa He criegyeT (POPMUPOBAHME HOPMbI MEXAYHapOAHOro
npaea: rocygapcrTBa cuuTaloT ceba CBOGOAHbLIMW  ONpefensTb perynupoBaHvMe 3TOro  Bonpoca
CaMoCTOATENbLHO («KaK internum»), He Hapylwas npas ApYyrvx rocygapcte U He ocnapueas UxX cBob6opy
fAelictBoBatb B fgaHHoO cchepe. CnepoBatefibHO, MeXAyHapoAHbIM B 3TOM MPUMEpPE SBSIETCA TOJbKO
CyBEpEeHUTET TroCyAapCTB, KOTOpble BrpaBe CaMOCTOATE/IbHO pPerynnmpoBartb BHYTPEHHWE BOMPOCHI.
MeTpaxunuknii nogBen CBOK KPUTMKY K MbIC/IM O TOM, YTO cobpaHHble A. H. MaHaenswtamMoM gaHHble O
HaLMOHa/IbHOM perysimpoBaHnM 6pakoB B pasHbIX CTPaHax He OTHOCATCH K MeXAyHapoLHOMY Mpasy, a
ABNAIOTCA YaCTbI0 BHYTPEHHETO NPaBa Pas3/IMuHbIX rOCYAapcTB, PErynnpytoLLero CTo/IKHOBeHMe 3akoHOB%,

MaHgenslwtam B OTBETHON peym OTMETW/1, YTO OH 3aHUMAETCH U3YYEHUEM TOTO, YTO «ELLE He CYLLeCTBYET
NN CYLLECTBYET TO/IbKO B 3apOfbllle», TaK Kak Kaxaoe HalMoHa/lbHOe NMpaBo AEeNCTBYeT camMo Nno cebe 1 B
cebe e COAepXuT MNopsfoK paspelleHnss MPOTMBOPEYUA Mpu  CTO/IKHOBEHWM C MpaBOM [ApPYroro
rocygapcteal®. [lucceptaumsi, NoCBsLLEHHAS YACTHOMY MpaBy, COAEPXMT U NyG/IMYHO-NPaBOBbIE apryMEHTbI:
«4aCTHOEe MexXayHapoAHoe MpaBo oGecrneyvrBaeT 3aKOHaM KaXAoi cTpaHbl cdepy BAUSHUSA, a Nyb/MyHoe
MexayHapogHoe npaBo obecrneymMBaeT He3aBUMCHMMOCTb TOCYAApCTB Kak CcBOOGOAYy MNposiBNATL CBOKO
MOSIMTUYECKYI0 MHANBUAYA/IbHOCTb» MO,

102 KomHatHas HO. A. Ykas3. coy. C. 193-202.

103 AucnyT MaHgenblutama // ExxeHefiensHas iopuandeckas raseta MNpaso. 1900. Ne 17. C. 879.

104 Tam xe. C. 880.

105 Tam xe. C. 881.

16 Tam xe. C. 882.

07 Tam xe. C. 883.

108 Tam xe. C. 885.

109 Mangenbiutam A. H. MexdyHapodHoe dacmHoe npaso u Maazckue koHgpepeHyuu // Mpaso. 1900. Ne 17. C. 850.

10 OH xe. Maazsckue KOHhepeHyuu o Kodughukayuu MexdyHapodHo20 YacmHozo npasa. T. 1. Kodughukayusi MexdyHapodHO20
yacmHoeo npasa. Cl6. : Tun. A. beHke, 1900. C. 273.
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HecmoTpsa Ha KOMMEHTapuu OMMOHEHTOB, 3aliMTa OKOHYMNachb NpoBO3rNalleHnemM efuHoracHoro
pelleHns 0 NpU3HaHWM CoucKaTens AOCTOMHbIM YYeHOl CTeNeHW Nog LYMHble U ropsyvie ansogUuCcMeHTbI
MHOrouncrieHHon ny6nuku'™., 3a ABYXTOMHOE CouMHeHue «laarckue KoHMepeHuun U Koaudomkauum
MEXyHapoAHOro 4acTHOro npasa» MO pekomeHzauuu npodpeccopa MapTeHca topuanvecknin dakynster
npucyamn A. H. MaHgenbLliTamy cTeneHb JoKTopa npaea, MUHys cTeneHb marmctpat??,

MHMumaTMBHOCTL U 3aBuAaHasi pabotocnocobHocTb AHapes Hukonaesuva MaHpenblutama, OT/IMYHbIe
OT3bIBbl O €ro penytauum un ydyeb6e B MOrMneBcKOW [MMHasuM ybeawsn YHUBEPCUTET paspeLlunTb
MaHgenbwtamy o06yyaTbCs Ha AByX (pakynsretax — HOpPUANYECKOM WM BOCTOYHOM — OLHOBPEMEHHO.
JocTtoBepHo HeusBecTHO, mmen sm A. H. MaHgenbwtam C IOHOLWECTBa CTPEM/IEHWE MOCBATUTL CebS
AvnsoMaTnyeckol paboTte, ogHaKo ynopcTBO M yMeHMe ybexaarb No3BO/IMIM eMy MONyYnTb 06pasoBaHue,
6€30roBOPOYHO NOAXOAALLEE ANS AMNIIOMATUYECKON Kapbepsbl.

3aknoyeHue

MaHgenowtam uMen [ABOPSHCKOE MPOUNCXOXAEHME MO MAaTEepPUHCKOW W OTLOBCKOW MHUKU. MOXHO
NPeanooXuTb, YTO OH BOCMUTLIBAJICSA B JIIOTEPAHCKOW TPaaMLMn 1 HE MAEHTUANLMPOBaT CeOS1 Kak eBpei.
BepoAaTHO, OH BCE e MOl UCMbITbIBaTb HEKOTOpble (DOPMbl ObITOBON AWCKPUMUHALMK, CBA3AHHOW C
eBpelickoii hamunauveid. [NpuBMIErMpoBaHHOE MNPOUCXOXAEeHWe u3 6GanTUiicKMX HemueB W Kn3bpaHHas
npocheccuoHasibHas U coumanbHas TPaeKkTopus OTKpbiBasIM AN MaHgenswtama 60/blume BO3MOXHOCTU
0151 NPOABWKEHMS MO rOCYAapCTBEHHOW Cny6e Mo cpaBHEHUIO C MPeACTaBUTENAMU APYTUX STHUYECKUX U
pPennrmosHeIix rpynn Poccuiickoli umnepumn.

OnbIT B3aMMOLENCTBUA C PasHbIMU COC/IOBUSMU Y MEHBLUMHCTBAMMW Ha TEPPUTOPUN HEOLHOPOAHbLIX NO
3THMYECKOMY COCTaBy FyOGepHUin, B TOM 4yucne npumep ero co6CTBEHHOW CeMbM, CKOpee Bcero, okasasl
BMsiHME Ha npodeccnoHasibHble MHTepeckbl A. H. MaHgenbwtama. K Tomy e, HeogHopogHas Ky/bTypHast
cpega onpefeneHHo crnocobCTBoBasia €ro  My/MbTWIMHIBANIbHOCTU. [podheccnoHanbHblli NyTb  paHo
CKOHYaBLUErocs oTua CyXW1 SPKUM MPUMEPOM MPOCBELLEHHOIO M CNpaBen/IMBOr0 roCyAapCTBEHHOMO
yNpaB/eHUs counasibHoOM cdepoil — 3apaBoOXpaHeHe, MeanLMHCKOE NPOCBELLEHNE N 06pa3oBaHue — B
3THMYECKN HeoaHOpoaHol Morunesckoli rybepHun. B TekcTe Hekposiora OTLy OTHYET/IMBO BUAHbI 3aBUAHas
paboToCnoCO6HOCTL U €ro ryMmaHMCTUYeckue B3rnsapl, KOTopble, N0 BCel BEPOSTHOCTU, NEPefasIUCh U ChiHY.

Ha 3Ty UEHHOCTHyHO pamKy BMOCAEACTBMN Ha/IOKWIOCL MofnyvyeHHoe A. H. MaHgenbwtamom
npodubHOe topugudeckoe obpasoBaHue. MOXHO cAenatb BbIBOA O TOM, YTO nekunn ®. ®. MapTeHca u
hpaHuy3ckuii nepuog obyyeHus okasasim Ha NpodiecCUOHasTbHY KapTuHy Mupa A. H. MaHgenbltama
ocoboe BAMSIHME. YXe B Maructepckoli — cTaBllell BNOCneacTBuM M [AOKTOPCKOW — AuccepTauum
A. H. MaHgenblwtam BK/IOYaeTcs B AMCKYCCUMIO O METOAe MeXAyHapoAHOro npasa, /1ormyeckum obpasom
passuBas uMAen npeablaywero MoKOEHUS PUCTOB-MEXAYHapOAHNKOB, B YMUCMO KOTOPbLIX BXOAUMN
yupeantenu un YneHbl IHCTUTyTa MexayHapo4Horo npasa.

Hayuubin gucnyt ¢ J1. W. MeTpaxuukMm Ha 3awuTe gucceprauum u Teopusi npaBa  OMMOHEHTa
BNOC/IEACTBUN CbIrpaloT BaXHYH posb B paccyxaeHnsax A. H. MaHgenblitama o MeToge MexayHapogHoro
npasa.

HakoHeL, pa3BrMBaemasi HOBbIM MOKOSIEHWEM OPUCTOB-VHTEPHALVOHAINCTOB, He paboTatomx Ha
rocygapcTeo, uaes MexayHapoAHOoro coobLiectsa AsHKET B OCHOBY KoHuenuumn A. H. MaHgenbwtama. 3Ty
KOHLENTYasIbHYyl0 W LEHHOCTHYI pamky MaHgenswtam Oyger agjantupoBatb K Apyroli  pamke,
nogpasymeBarolLeli  AunaomMaTuyeckyto Ccnyxoéy B Poccuiickoin umnepun. B ogHOM M3  KAOYEBbIX
TeopeTuyeckmx TpyaoB «O cyabbax OTTOMaHCKo nmnepun» MaHaenswtam HanuweT: «Mbl BEpUM TOSTbKO B
OOMH abCONKTHbLIM CyBEpPEHUTET, NPOBO3rNalleHHblin Mnpabo, — cyBepeHuUTeT npasa. Mbl cuntaem, 4to
MeXAyHapoAHOe NMpPaBO CTOWUT BbilLEe MpaBa rocyAapcTsa, a NpaBo yesioBeka — Bbille 060mx™3». [oBops 0
cebe, OH CKaXEeT, UTO NULIET He NMPOCTO Kak /iMbepasl, HO KaK «UCTUHHBIN CbiH BEMKO/ cBOGOAHOW Poccrm»
(pp.: fils enfin de la grande Russie libre)**. Kak 6yaeT nokasaHo B CeaylolWell yactu crarby,
WHTENNEeKTyaslbHble pamMKM  WHTEpHaUMOHa/IM3Ma W MPOCBELLEHHOrO rocygapcTBa BOWAYT, C Y4YeToM
N3MEeHeHNs1 KapTWHbI MUpa B NpeaaBepun BTopoii MMpoBOii BOViHbI, B NPOTMBOpPEYME.

W Oucnyt MaHaensluTtama // ExxeHeaenbHas opuanueckas raseta Mpaeo. 1900. Ne 17. C. 884.
12 MBaHeHKo B. C. Yka3. coy. C. 268.

3 Mandelstam A.N. Le Sort de I'Empire Ottoman... P. 8.

4 Ibid. P. IV.

16



THE EMERGING INTERNATIONAL LEGAL PROTECTION OF HUMAN RIGHTS IN THE
INTERWAR PERIOD: THE LIFE AND IDEAS OF ANDRE MANDELSTAM. PART 1

SHESTAKOVA K., YATAEVA P., AVDEEVA V., SUPONIN V.

Ksenia Shestakova — Candidate of Sciences in Law, Associate
Professor of International Law, Academic Director of the Master's
Program “Public International Law”, Faculty of Law, Saint-Petersburg
State University, Saint-Petersburg, Russia (k.shestakova@spbu.ru).
ORCID: 0000-0001-9459-9330.

Polina Yataeva — Director of International Moot Court Program,
Faculty of Law, Saint-Petersburg State University, Saint-Petersburg,
Russia (p.yataeva@spbu.ru). ORCID: 0009-0006-1801-1332.

Varvara Avdeeva — Student of the Master's Program “Public
International Law”, Faculty of Law, Saint-Petersburg State University,
Saint-Petersburg, Russia (avdeeva.varia@gmail.com).

ORCID: 0009-0006-4383-6539.

Vyacheslav Suponin — Student of the Master's Program “Public
International Law”, Faculty of Law, Saint-Petersburg State University,
Saint-Petersburg, Russia (suponinvww@gmail.com).

ORCID: 0009-0004-3120-023X.

Abstract

The contemporary academic literature on theory and history of international law in the Russian language hardly ever mentions the name
of André Mandelstam. As for the doctrinal sources in English, French and other languages, the attention to the ideas of A. Mandelstam
gradually returns to the sources focused on the early history of human rights protection. In the turbulent time of wars and revolutions,
Mandelstam’s diplomatic and academic career stands out because of his consistent focus on the protection of human rights, and during
his years in emigration — his attempts to universalise these ideas. It was André Mandelstam who prepared the first draft of the universal
declaration of human rights, adopted by the International Law Institute. During his emigration years, A. Mandelstam gave lectures in the
Hague Academy of International law, promoting humanitarian ideas and reflecting on the minority rights, refugees and statelessness
issues as faced by and resulting from the transformation of Ottoman and Russian Empires. He conceptually developed the ideas of
international protection of minorities and human rights in international law, all the while continuing to actively work towards their
universalisation. Despite the advanced ideas for his time about the primacy of human rights over state sovereignty, Mandelstam was not
free from the perception deeply rooted in the worldview of internationalists of his generation about the different levels of development
and civilization of various peoples, who, in their opinion, needed protection from enlightened states. The authors of this article have
explored the private background of André Mandelstam and microhistories connected to it, striving at the same time to draw the wider
historic, political and social context. They examined André Mandelstam's ideas on the protection of minority and human rights as they
developed in the interwar period in order to bring them back into contemporary theoretical and historical discourse.
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AHHOTauuA

Mpaes cyBepeHHOro paBeHCTBa SBNAETCS OCHOBOWN (hyHKLMOHMPOBaHWSI COBPEMEHHOTO MEXAYyHapOAHOro npasBa W aprymeHTauun B
[OWCKYyCCHSX O HapyLleHWn npasa n ero agdekTMBHOCTM. OHa OTpaXkeHa B OCHOBHbIX MPaBOBbIX akTax, OfHaKo Ha Aene, NpuKpbIBasiCh
LUIMPMOI paBeHCTBa, CWJIbHblE TOCYAApCTBa BO3AEWCTBYIOT Ha cnabble, HaBA3biBasi MM CBOK BOJO. MeTofoMorMs uccnefoBaHus
OCHOBaHa Ha MW3y4eHMM HOMOCa PaBeHCTBA, TO €CTb YNOPSAOYEHHOCTM HOPM, CYLLECTBYHOLEA B NMPaBOBOM BOOGpaxeHun. Homoc
dhopmmpyeTcsa yepes pas/IMuHble KOHTEKCTbl U MHCTUTYLMOHA/bHbIE CTPYKTYPbl. [TOMECTMB HOMOC B MCTOPUYECKYIO PETPOCNEKTMBY,
MOXHO YBUAETb, K&k OH MEHS/ICA M OTKyda B3s/ CBOE Havano. VCTokM maen paBeHCTBa BOCXOAAT K 3blYECKUM coobLuecTBam, rae
cthopmvpoBasincb  fABa  106a/bHbIX BULEHWA MOPsiAKa: MOPa/IMCTUYHBIA KOCMOC W MepapxuyHas BCeneHHas. XpucTuaHckue
HappaTvBbl NPOBO3rNalla/in BCceobLee PaBeHCTBO U eAVHEHWe, HO MpW 3TOM OHU NEepPeHsANIn BuAeHWe nopsigka BCEeNEeHHOW, koTopas
BbICTpaVBaU1a Mepapxuio, UCK/HAKLLYI0 «He Takux». [oCTeNeHHO NMPOU30LLINI0 U3MEHEHNe NapagurmasibHoro B3rnsaa, U pasym ctan
OCHOBOV Mo3HaHusA. C pa3ymom npuina naes nporpecca u uysmnvsaumn. LinBnnnsosaHHOCTb obellana HacTynjeHne paBeHCcTBa, BeAb
Mo C NOMOLLbID pasyma MOrM AoCTWyb 6nar eBponeickoro Mupa W CpaBHWUTLCA C HMM. OfHako OHa Takke Hecna B cebe
HepaBeHCTBO U AuckpuMuHaumio. Ho B XX Beke rnobasibHblli HappaTyB, ONUCLIBAIOLLMIA BCE NpaBo, CTaa ncyesaTb U3 IopuanYeckon
anckyccun. OQHOBPEMEHHO C 3TUM MOSIBUIOCH MHOXECTBO HOBbIX HappaTviBOB, AEKOHCTPYyMpYOLWWMX naeto rnobanbHoro nopsgka. B
UTOre HOMOC paBEHCTBA HAMOMIHEH NPOTMBOPEUUAMM W UCMOMb3YEeTCA MMWb Kak WHCTPYMEHT B/UAHUSA, TaK Kak HepaBeHCTBO U
[OVCKPUMUHALMS CYLLEeCTBYIOT B HEM B CWJ/ly BOCMPUATMS NOPAAKA Kak BCEMEHHON. B pesynbrare KOHUENUWs CyBepeHHOro paBeHCTBa
OKasblBaeTCS NPOTUBOPEUMBOL 1 BeccosepaTenbHON. BbI3BaHHbIN 3TUM KPU3NC HayKy 1 NpaBa paspeLuaeTcs U3MeHeHeMm Ky nbTypbl 1
oTpuLiaHMeM nopsaka BCceneHHol. MeTaMogepHUCTCKOe BUAEHME Mpa npeanonaraeT BO3MOXHOCTb NepeycTpoiicTBa npasonopsaka Ha
OCHOBE KOCMOCA U BO3HUKHOBEHMWS FTOMOTEHHbIX NIOPA/TUCTUYHBIX PEXUMOB, KaXXAbI U3 KOTOPbIX NOCTPOEH HA COGCTBEHHOW cucteme
LeHHocTeln. Poccuiicknii MPOeKT paBeHCTBa MOXET ONMpaTtbCA Ha WAeW PenuruosHoin uiocotmn 1 KOHUENUun BCeeaunHCTBa
B. C. ConoBbeBa, OCHOBaHHOW Ha Nt06BK. Takoi OTAasIeHHbIVi NPOEKT YTONWMKU HanonHAeT beccofepxaresibHoe MOHATVE paBeHCTBa
onpefeneHHbIMN LLeHHOCTAMMN U Naeamu.

KnioueBble cnoBa

paBeHCTBO, HOMOC, HappaTtuBbl, XPUCTUAHCTBO, LMBU/TN30BAHHOCTb

Ansa yutuposBaHua: CeuvH [I. C. [opora K yTonuu BbIMOLLEHA NPOTMBOPEUUAMM: TEOPETUUECKOE OCMbIC/IEHVE NPUHLIMMA paBeHcTBa //
XKypHan BLU3 no mexgyHapogHomy npasy (HSE University Journal of International Law). 2024. T. 2. Ne 1. C. 19-37.

https://doi.org/10.17323/jil.2024.21690

1. PaBeHCTBO Kak NpaBoBOM NPUHLMN. KypaHTbl HOBOW 3MOXM

Npes paBeHcTBa NerMTMMU3NpOBasiaCb B MEXAYHApPOAHOM MpaBe uYepe3 Yctae  OpraHusauuu
O6beavHeHHbIX Hauwnit (nanee — OOH, OpraHusauus), rae nepsblii MyHKT CTaTbW O MPUHLMNAX 3aKPeNseT,
uTo «OpeaHu3ayusi ocHoBaHa Ha MPUHYUNE CyBEepPeHHO20 paseHcmsa BCex ee YneHos»'. PaBHonpaBue
HapOoJOB OTpaXkeHo 1 B [eknapauym o NpMHLMnax MexayHapoaHoro npasa 1970 roga’.

Jeknapauysi NpsiMo yKasbIBaeT Ha OfVMHaKOBble NpaBa U 06583aHHOCTU FOCYAapCTB, KOTOopble SBMSOTCS
PaBHOMPABHLIMM UY/IEHAMU MEX/yHapOAHOI0 COO6LIECTBA, HE3aBMCKMMO OT pasnnuunii SKOHOMUYECKOTo,
CoLManbHOro, NOMNTUYECKOrO WK MHOTO XapakTepa. Kpome Toro, B fiyxe Nydlivx paGoT no Teopun npaea
OHa BblJIE/NAET LWECTb 3/1IEMEHTOB 3TOr0 NPUHLMNA, & UMEHHO:

a) rocyaapcTea pPULNYECcKN paBHbl;

b) kaxpaoe rocyfapcTBo Nosb3yeTcs NpasaMu, NPUCYLLYMU NOSIHOMY CYBEPEHUTETY;

C) KaX/10€e rocyaapcTBo 06513aHO yBaXkaTb NPaBOCYGbEKTHOCTb APYrMX roCyAapcTs;

d) TeppuTOpUasbHas LEMOCTHOCTL M NOMMTMYECKas He3aBUCUMOCTb FOCYAapCTBa HEMPUKOCHOBEHHDI;

Yctas OpraHusaumn O6beanHeHHbIX Hauuii (npuHAT B 1. CaH-®paHuucko 26 noHs 1945 roga), CtaTtbs 2.
2 [feknapauusi 0 MNpUHLMNAX MeXAyHapo4HOTO MpaBa, KaCatOWMXCS [PYXXECTBEHHbIX OTHOLUEHWIA W COTPYAHUYECTBA Mexay
rocyfapcrtBamu B COOTBETCTBUM € YcTaBoMm OpraHusaumum O6beanHeHHbIx Haumii ot 4 okT6ps 1970 roga Ne 2625 (XXV).
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€) Kaxfoe TrocygapcTBO MMeeT npaBo CBOGOAHO BbIGMpaTb W pasBMBaTb CBOM MOMUTUYECKHME,
coupanbHble, 3KOHOMUYECKME U KY/IbTYPHbIE CUCTEMbI; U

f) kaxpoe rocygapcTtBO 006513aHO BbINOMHATL MOMHOCTHI W AOOGPOCOBECTHO CBOW MEXAYyHApPOAHbIe
06A3aTeNbCTBA U XUTb B MUPE C APYTMMUW rocyapcTBamu.

OTW MyHKTbl OMMCbLIBAKOT YC/I0BUSI BO3MOXHOCTM TFOCYAapCTB 06LWAaTbCs Mexay CO60A Ha paBHbIX.
Mpodpeccop [AO.)K.begepmaH nucas, 4YTO W3 paBeHCTBA [OCYAapCTB, SABASAKLWEIOCA UeHTPasbHbIM
NocTy/n1aToM KOHLENUUWN CyBEPEHUTETA, 3apoaunack Uenb AOCTMKEHNUS cnpaBeanmBocTu. Kpome Toro, naes
paBeHCTBa MnpvBena K )OpMMPOBaHM0 HOPM NpaBa Kak HelTpasibHbIX U OOLLMX, NMOCKOMbKY OHW [AO/MKHbI
NMPUMEHSITLCS KO BCEM MEX/yHapoAHbIM akTopam OfMHaKoBo®. /aesi paBeHCTBa NpoKNaabiBaeT nyTb K
yTonuu. B nctopun nonutmuyeckoin dunocodum n connocommn npasa yTonus ceasbiBasiacb CO CTPEMSIEHEM
K CcrnpaBeg/MBOCTU U paBEHCTBY, TO €CTb K 4e/I0BEYECKOMY COOOLLECTBY, e KaxaoMy BO3ZaeTcs Mo
3acnyram®,

®. dykysima, aBTOp LIMPOKO W3BECTHOrO, HO OKa3aBLUErocs OLIMOGOYHLIM MPOrHo3a CKOPOro «KOHLA
UCTOPUM»®, TOYHO YJIOBU/T HACTPOEHUsl, TuUNMuHble Ans 90-X rofdoB XX BeKa, BblpaXaBLUMECH BO
BCEOXBATHOM YyBCTBE €4QUHCTBA, MOAHSBLUEMCS Ha BO/THE MOBCEMECTHOIO pacrnpocTpaHeHUs nMbepasibHbIX
femokpatuii®. Ero pa6oTbl 6biiM KypaHTamu, 6ol KOTOpbIX MPOBO3rMAacu/i HACTyMn/ieHMEe HOBOW 3Moxu
paBeHCTBa M MMpa, 06PEeTINX MOUCTUHE 3NUYECKNIA — efBa N He NiaHeTapHbIi — MacwTab. KoHuenums
«KOHUa wucTopuu» npefctaBnsna coboil 3CXaTosiorMyeckyro yTonuio, 06eLlaBLUyt0 OTKa3 OT MPEeXHEro
NMoHUMaHMs uctopun’. B To Bpems camble pas3Hble rocyaapcTBa pellany CBOW CMopbl MUPHO. Tak,
Hukaparya® n Haypy® B MexayHapogHom Cyfe nokasasin, YTo KpymnHbIM 3anafHbiM rocyaapcTBaM MOXHO
NPOTUBOCTOATL B MPaBOBOM MOfie, TO €CTb ObiTb PaBHbIMW C HUMW U MMETb OLUHAKOBLIA CYBEPEHUTET,
3alyaemblii O4HMM 1N TEM Xe NpPaBoM.

OpHako naes paBeHCTBa, BUTaBLUAsA B BO34yXxe, HE CMOra 06ecneynTb OKOHYaTE/IbHOE YyCTaHOBIEHUE
MUPOMOPSAKa, r4e Bce rocygapcrea 06LakTcs Apyr ¢ APYroM Kak paBHble. B. J1. ToncTeix nonaraet, vto
nopsgok, cosgaHHbli YctaBom OOH, rapaHTUpyeT co6MlfeHWe HOPM B MEHbLUE CTEeMneHu, Yem
NpeaLwecTBYOWNE PEXMMBI, W, MO CYTW, YXYALIAET €ro Ka4ecTBO MO CPaBHEHMUIO C K/1ACCMYECKUM MPaBOM.
Kpome TOro, mexgyHapogHoe npaBo He CrOCOOCTBYET couualbHOMY Mporpeccy, ycyrybnsas mHorue
npo6nemMbl, KOTOpPble OHO HamepeBasioch pelwnTb®. M. KOCKEeHHMEMW KOHCTaTMpyeT, 4To B Mupe
(hOopMasIbHOro paBeHCTBa U PaKkTUYeCKOro HepaBeHCTBa CTPYKTYPHOE HepaBeHCTBO MOXHO Ha3BaTb Le/10M
cnydast M CTeYeHWeM 06CTosITeNbCTB — W Hao6GopoT. MpoGneMa paBeHCTBa M AUCKPUMUHALMW He
pewmnnace: 605ee pasBuTble CTPaHbl MOAYyYWIM elle 60/blie pblyaroB B/MSHWA Ha pasBuBaloLLmecs
rocygapcrsa.

MHorve rocygapctea Adpukn cnmwkom 6ecnpasHbl, YTOObI BbIATU M3 MHBECTUMLUOHHBIX PEXMMOB, B
KOTOpble OHW HeKorga BCTyNWAW, WAW W3MEHUTb WX, MO KpaWHeln Mepe, He onacasiCb Cepbe3HbIX
nocnegcTeuii, us-za 4ero M. KOCKeHHVMEMM [enaeT BbiBOG O TOM, YTO BO3MOXHOCTb Hac/axparbCs
CaMOCTOATENBHOCTLIO pacnpefensieTcs no Mupy HepaBHOMepHO™ . B pasrap rno6asibHoro kpusmca 1980-x
rogoB pasBuTble CTpaHbl NPy Nomowmn MexayHapoAHOro Ba/lloTHOrO ooHAa M MexayHapogHoro 6aHka
PEKOHCTPYKLUMN W pas3BuTUS paspaboTasiv NakeT Mep A0S YPEeryiMpoBaHUS BHELUHEl 3a[0/HKEHHOCTM
pa3BMBatOLLMXCA CTpaH: B YaCTHOCTW, Bbl4aya HOBbIX KpeauToB Oblia npuBs3aHa K NPOBEAEHUIO
«CTPYKTYPHON afjantaumm» 3KOHOMUKW, BbIP&XEHHOMW B YCTPaHeHUW MpPOTEKLUMOHUCTCKMX 6Gapbepos,
npuBatMsaumMm npegnpusTiii U oTkase OT [OCYAapCTBEHHON NOAAEPXKM KOMMaHuii. TpeboBaHus
3KOHOMMUYECKMX pechopm MpUBENN K TOMY, HTO KOMMNaHUN B Pa3BMBAIOLLMXCA CTPaHaxX OKa3a/IMCb He roToBbI K
KOHKYPEHLMN C 3anagHbiMW TpaHCHaUMOHasIbHbIMK KOMMaHnsaMu (ganee — THK), a ato, B CBOW o4yepesb,

3 Bederman D. J. The Spirit of International Law. University of Georgia Press, 2002. P. 117. OgHako OH Takke W nucas, uTo
npeAcTas/ieHNs O CNPaBe/IMBOCTU N PABEHCTBE B MEXAYHAaPOAHbIX OTHOLLIEHUAX MOTYT 6bITb YTONUYECKUM 3a61yXAEHNEM.

4 Cassese A. (ed.). Realizing Utopia: the Future of International Law. Oxford University Press, 2012. P. 428.

5 JlykbsiHoB B. V0. CmosikHoseHue yusunuzayull unu koHey ucmopuu? Teopuu C. XaHmuHzmoHa u . ®dykysimbl 8 XXI seke I/
AKTyasibHble MPO6AEMbI 3KOHOMUKW 1 ynpaBneHus. 2016. Ne. 4. C. 129.

5 dykysma ®. KoHey ucmopuu u nocsedHuli yesosek. M. : ACT, 2015. C. 7-8.

7 KopTyHoB A. Heckosbko cs108 8 3awumy ®paHcuca ®dykysimbl. URL: https://russiancouncil.ru/analytics-and-comments/analytics/
neskolko-slov-v-zashchitu-frensisa-fukuyamy/ (gata obpaiweHus: 05.04.2023).

8 Military and Paramilitary Activities in und against Nicaragua (Nicaragua v. United States of America). Merits, Judgment. 1.C.J.
Reports 1986. P. 14.

9 Certain Phosphate Lands in Nauru (Nauru v. Australia). Preliminary Objections. Judgment. I.C.J. Reports 1992. P. 240.

0 ToncTbix B. J1. Kpusuc MexdyHapodHo20 npasa: [uazHos // 3akoH. 2022. Ne 12. C. 125.

B VifAuales J. (ed.) The UN Friendly Relations Declaration at 50: An Assessment of the Fundamental Principles of International Law.
Cambridge University Press, 2020. P. 188

2. Cassese A. Op. cit. P. 37.
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npMBENI0 K MNPUOCTAHOBKE pediopM B cdpepax o6pasoBaHvs ¥ 34paBooxpaHeHusi. Kpome Toro, npw
npefocTaBfieHny hMHAHCOBOW NOMOLLM pa3BUTble CTPaHbl BbiABUraloT TpeboBaHMsA K LEHHOCTHLIM OCHOBaM
passuBatowmxcs rocygapcTs. Tak, BenvkobputaHua B 2011 rogy oTkasanacb OT NpegocTaB/ieHWs NOMOLLM
rocygapcteam, rae nNpecnenyoTcs cekcyasibHble MEHbLUMHCTBA, MOCKO/IbKY B/IACTY STUX rOCyAapcTB BUAAT B
MEHbLUMHCTBAX Yrpo3y TPaAMLMOHHbIM LLeHHOCTSIM, OCHOBAHHbLIM Ha PEeIMrMo3HbIX Hopmax™.

Mo MHeHutio M. KoCKeHHMEMM, NPUUUHBLI Heydauu, NOCTUrLLEel MPOeKT YCTaHOBNEHUS MUPONOPSAKa,
OCHOBAHHOT0 Ha paBEeHCTBE, NIeXaT B BOCMPUATUM OCHOBHbIX NOHATUIA MEXAYHApOAHOro Npasa, B YacTHOCTU
«rocyapcTBO», «06513aTeNbCTBa» U APYIMX, KaK UCTUH, 0BPETLUNX peasibHOe BOM/OLWEHME rae-To B Mupe'®,
OTpuuaTb CyllecTBOBaHVME rocyfapcTBa MOryT TO/IbKO MeuyTaTenu, HO M nokasaTb WM noTporatb
rocylapcTBO He B COCTOSIHAM HW OfWH IOpPUCT. [ocyaapcTBa CyLLEeCTBYIOT Kak Hekas YacTb KOJI/IEKTUBHOIO
BOOOpaXeHns nofgeii, 4To nopoxaaetr 6ecKOHeUHble HayYHble Y HayKoo6pasHble Cropbl, KOTOPbIE KaXyTcs
HepaspeLwVMbIMA MMEHHO U3-3a «PeaslbHOCTU» 3TUX WUCTUH M BEYHO YCKO/Ib3aloLleli BO3MOXHOCTU HanTm
Kakoii-To ucuyepnbiBaloLLMii OTBET, MbiTasiCb NepecTaBUTb CMoBa B OMNPeAeNneHnn, CI0BHO 3TO Hekoe
3aK/IMHaHKe, OTKpbIBaKLLEee cakpasibHble 3HaHUS.

BbIliT 3a npegens! peannsmMa 1 3aMKHYTOrO Kpyra aprymeHTaLmm BO3MOXHO, PACCMOTPEB Takne UCTUHBI
B JIMHIBUCTMYECKOW W wucTopuyeckoli petpocnekTvee. M. KockeHHuemun, pedhnekcupys Hajg CBOUMM
KpUTUYeCcKuMn paboTamyn B 061aCTV MEXAyHapOAHOro npasa, CBOAWM €ro CYLUHOCTb per se K chopmyrne
«TEKCTbl, MAEW, NPakTnKa, UCTOPUA U UHCTUTYTbI»®, B COOTBETCTBUM C TaKMM NOAXOA0M NPaBO MOXET ObITb
BOCTMPUHATO uepes HoMocC (nomos). [ins pucta u3 Venbckoro yHnsepcuteta P. KoBepa aTMonorus Homoca
YXOOWUT K TpevyecKkoMy TepMuHy, 0603HayaloLleMy, BO-MEPBbIX, HEKYH CTPYKTYpPY, KOCMOC B aHTUYHOM
CMbIc/e, 06beaVHALWNI 3CTETUKY U NMOPSAOK, Y NPOTMBOMNOCTABEHHLIN Xaocy, a BO-BTOPbIX, HOPMAaTUBHbIi
MUpP, CO34aHHbIA YenoBEKOM B NPOTMBOBEC dhtocucy (physis), TO ecTb YeMy-TO NpupogHomy. CoeauHAs aTu
cMbIc/bl, P. KoBep onucbiBaeT HOMOC Kak OCOObI MUp HOPM, NpebbiBalownii B NOCTOAHHOM HanpshXeHnn
MeXy AeACTBUTENbHOCTLIO U BUAEHUEM TOFO, YTO «/O/MKHO OblTb», «UTO MOMMO 6bl GbiTb» W TOFO «4YTO
ecTb»'’. HoMOC npeacTaeT OTAENbHbIM HOPMATVBHLIM MWPOM, KOTOPbIA 04 BOCMPUHUMAKT Yepes
KOHTEKCTbl M HappaTuBbl. 1A Hero npasoBas TpaguumMs COCTOWUT M3 CBOEro A3blka U CBOero mudoca —
HappaTuBOB, B KOTOpble MPaBO CTaBUTCA TEMM, Ybsl BOMS Ha HeEro Bo3AelcTByeT. Mudpbl onpepensitot
napagurmbl MOBELEHMSl, BbICTPauBasi OTHOLUEHWS MeXAy HOPMaTWMBHbIM 1 MaTepuanbHbIM - MUPOM.
HopmaTuBHbIA CMbIC/T OTpaXKaeTcd B MCTOPMSX, C MOMOLLbIO KOTOPbIX MPOCTON Habop npeanucaHuii
nosyvaet cunys.

Mpy 3TOM MOHATME HOMOCA MPOYHO BOWIO B HAy4HbIi AWCKYPC, OHO MWCNO/Mb3YeTCA B pasHbIX
nccnefoBaHusx, B 4vacTHOCcTM B pabotax Kapna LUmuTtta. OH CBOAUT uAEK WM 3HAYeHMe Homoca K
MPOCTPAHCTBEHHbIM KaTeropusm, CBS3biBasi €ro C NepBbIM pasfesieHneM 1 pacrpefenieHnem 3eMnn®e.

MoHMMaHMe HappaTuBa TakkKe M/IOTHO YKOPEHWI0Cb B HAyKe, OAHAKO LUMPOKYH W3BECTHOCTb OHO
npuo6peno Gnarogapsi pa6otam XK. ®./lnotapa, KOTOPbIA NWCasl O Kpaxe BeIMKUX pacckasos®,
hOpMMPOBABLLNX YHNBEPCA/ILHOCTL MPUHLMMNOB NpOoCcBeLLeHns. Kpome Toro, MMEeHHO OH MPOBO3raacusl, 4to
HappaTuB SIB/ISIETCA OCHOBHOI hopMmoii No6oro 3HaHuA?, HappatvuBHas Teopus paboTaeT Cc ucTopuei
nofeil B ee YCTHOI, NUCbMEHHON unn BulyasibHol hopme?®2. PacckasbiBaemasi UCTOpUst, ee cnyliatenu u
KOHTEKCT, OKa3blBAeTCs CBsi3aHHOW C 6a30BOi  KY/IbTYPHO-UCTOPMYECKOW CTPYKTypoin?®. CTpyKTypbl
HappaTuBa OMpeAensiloT TO, Kak 3Ta UCTopus OyAeT UCTOMKOBbIBATLCA WM BOCNpUHMMAThCS. Hanpumep,
knHonbM «Conapuc» A. TapKOBCKOTO M OAHOMMEHHbIA pomaH C. flema pacckasbiBaloT O4HY U Ty Xe

13 pertepeB [. A. Codelicmsue MexAyHapoOHOMY pa3sumuto; SB0/IHOYUST MEXAYHaPOOHO-PABOBbLIX PEXUMOB U 3GhGheKmuUBHOCMb
BHewHel nomowu. M. : NleHaHg, 2016. C. 60.

14 Tam xe. C. 63. Tawke 06LMii BbIBOA O BMIMSIHUU HEONMBEPASIbHBIX LIEHHOCTEN, HE JOMYCKAIOLMX APYTWX LLEHHOCTEN 1 BAMSIOWMX Ha
rocyfapcrsa-OHOpOB, MW3noxeH B pab6ore Jakupec V. Foreign aid: Cultural values and norms [/ Sitzungsberichte der
Leibniz-Sozietét der Wissenschaften zu Berlin. 2017. Vol. 131. P. 209-221.

15 Koskenniemi M. What is Critical Research in International Law? Celebrating Structuralism // Leiden Journal of International Law.
2016. Vol. 29. Ne. 3. P. 728.

% Kennedy D., Koskenniemi M. Of Law and the World: Critical Conversations on Power, History, and Political Economy. Harvard
University Press, 2023. P. 42.

7" Cover R. M. Foreword: Nomos and Narrative // Harvard Law Review. 1983. Vol. 97. P. 10.

% Ibid.

¥ WmnTT K. Homoc 3emnu. CM6. : Bnagumup Aanb, 2008. C. 46.

2 Ons Nnotapa BenvkMe pacckasbl sIBMSIOTCA CUIION, KOTOPOIi NerMTMMUpoBasa 3HaHue, AorMbl U TOMY Nofo6Hoe, Hanogobve naeit
nporpecca, NPOCBELLEHUS 1 ApYTruX.

2L Nnotap X.-®. CocmosiHue nocmmodepHa. CM6. : Aneteiis, 2016. C. 54.

2 gGaibih J. Using Narrative Theory on Analysis of Law and Human Rights: Searching Truth on Tanjung Priok’s Incident in Indonesia I/
3rd International Conference on Law and Governance (ICLAVE 2019). Atlantis Press, 2020. P. 273.

3 Bpokmeiiep M., Xappe P. Happamus: npo6nemsi u o6ewaHusi 0dHoll anbmepHamusHoli napaduambi // Bonpock! dounocodoum. 2000.
Ne 3. C. 29-42.
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NCTOPUIO O TaWHCTBEHHOW NjaHeTe, OAHAKO HappPaTWBHO OHU aBCO/OTHO MNPOTMBOMOJIOXHLI, TaK Kak
HappaTvB TapKOBCKOTO COCPEAOTOYEH Ha MCUXOMOTMYECKO McTopun O 3emsie M npowsioM, a Jlem
cchokycupoBasicsi Ha paHTacTuyeckom 6yayuiem u  Consipuce®. HappaTuBbl paBeHCTBa SIBSHOTCS
NCTOPUAMM O B3aMMOOTHOLLEHUM FOCYlapcTB U O TOM, Kak OHM BUASAT cebs B mupe. PaccMarpuBas aTu
NCTOPWWN, MOXHO MNOHATb MPOGAEMbl U OCOBGEHHOCTV (PYHKLMOHMPOBAHWS MPUHLMNA PaBEHCTBA B
MeX/[lyHapoJHOM npaBe. Takoii Moaxod NO3BOMSET NOAHSATL BOMPOC PABEHCTBA HE TOMbKO B KOHTEKCTE
MPVBBLIYHOTO MCCMEOBAHNSA TEKCTOB MO3UTUBHLIX HOPM W WX COMOCTaBMEHMS C  DaKTUYeCKUMK
pesyfbTaTamy, OCHOBaAHHLIMUW HA aHA/IM3E TOrO, KTO 1 Kak 3aHMMaeTCs NPaKTUKOW MeX/IyHapoAHOro npasa 1
HaCKO/IbKO 3TO COOTBETCTBYET NPUHLNMNY PaBEHCTBA, a Ha UCC/IeloBaHNM CaMMX TEKCTOB U UX BOCNPUATUN B
NpaBoBOM BOOGPAXEHUM.

2. Mo_uemy 3BOHUT KOJIOKO/? ICTOPMUYECKMiA B3rNsA Ha MPUHLMN paBeHCTBa

BoobpaxeHune nogein UMeeT NCTOPUYECKNE W KYMbTYPHbIE KOPHW, ONPeAEnstowme KOHTEKCTbI, B KOTOPbIX
CyLLEeCTBYET HOMOC paBeHCTBa. DOpMUpPYHOLLME €r0 HappaTyBbl HEOAHOPOAHbI, OHN NOCTOSIHHO U3MEHSITCD,
oTpaxkas 3BOMIOLMIO KapTWHbI MMpa 4YenoBeka, MO3TOMY MCCMefoBaHWe W3MEHEHW A HOoMoca paBeHCTBa
MO3BONSIET MOHATb €ro (UYHKUMOHMPOBaHWE W Npo6/eMbl. MexayHapogHOe MnpaBO He MNOSIBAIOCL U3
HMOTKyda. Hapogbl B3auMogeicTBoBaNn Apyr C APYroM Ha MPOTSHXKEHWUW ThICAYENETUIA, HO NPaBO BO3HMKIIO
3HAUNTENIbHO MO3)XE MEPBOro KOHTaKTa ABYX HApOAHOCTEN, BNUTbIBasi B CEDGS yXe YCTOABLUMECS NPAKTUKL U
Tpaguumm, €ecTecTBEHHbIM 06pa3oM CcOpMMpOBaHHbIE B Mpouecce obueHua nwogeli. MpaBuia 3Toro
06LLIEHNs1 [0MTOe BPEMSI ONpPeaensi/iuCb XPUCTUAHCKOW LIEHHOCTHOW Mapagurmoli, a Takke napagmrmor
UMBUAIN30BAHHOCTU. VIMEHHO 3TWM HappaTVBbl CAENa/IM MEXAyHapoAHOE MpPaBO TakUM, KakMM OHO
CYLLECTBYET CEerogHsi.

2.1. Y NCTOKOB paBeHCTBa

A3blKM, Ha KOTOpPbIX (DOPMMPOBA/IOCL COBPEMEHHOE €BpOMeinckoe npaBo, — JaTbliHb, T[PEYECKUA,
bpaHLUy3CcKknii, HemeukuiA wn gpyrme — BOCXOAAT K OOHOMY MpeaKy W MMelT OOLyl  poauHy.
WHpoeBponeiickne Hapofdbl paccensnucb ¢ Tepputopun CesepHOro [MpuyepHOMOpbSA N0 TeppUTOpPUK
EBponbl 1 MHAocTaHa HaunHaa ¢ 4000 roga [0 H.3.2° OHW B3auMoAeicTBoBanu ¢ APYriM1M HapOAHOCTAMM U
BOCNPUHMMaIN WX KYNbTYPY W BUAEHME MWpa, MO3TOMY B MEXAYHApOOAHOM MNpaBe MOXHO BbISBUTb
0COBGEHHOCTV BUEHMS pasHbiX HApogoB®®. HAoeBponenckne s3blku 3MEHSINCb U PacrpoCTPAHS/IUCE Mo
MUPY Y NEPEHOCU/IN C COBON CTPYKTYPbI MbILL/IEHUS A3bIYECKOr0 06LLEeCTBa.

MoHUMaHWe CTPYKTYP MbIW/IEHUS W Ky/bTypbl TOrO OPEBHEro obwecTBa BO3MOXHO 4epe3 aHasiu3
3TUMONOTMM W C/lydyaeB YnoTpebneHua oTAesbHbIX CMNOoB, B YACTHOCTU JleKCuyeckux nap. Pasymeetcs, B
OTCYTCTBME  MacCuMBa  TEKCTOBbIX  WCTOYHMKOB  JIOTMKY  WMHOOEBPOMENCKOro  A3blka  BO3MOXHO
PEKOHCTPYMPOBATb MINLLbL C HEKOTOPOI CTENEHbIO A0CTOBEPHOCTU. OAHAKO B HEM OTHYET/IMBO BUAHO AeNeHne
nogeii n HapoZoB MO NPU3HaKy «rOBOPSLLMIA/HETOBOPALWMIA», Tak Kak roBOpUTb Ha £3blke, KOTOPbIA
NMOHMMAaETCA BCEMMU, MOMYT NUlb pasymHble nogn. MNogobHas OGMHAPHOCTL B3rsg4a Ha MUp OTpakeHa,
Hanprmep, B XETTCKMUX M NATUHCKMX TeKcTax?’. SA3blK OTAENSN He TOMbKO CBOMX W YyXMWX, HO U GOroB U
nofeid, Tak Kak y NepBbiX eCTb CBOW A3blKM U CBOS NULLa®e, [leneHne Ha CBOMX U YyXUX MPOSIBNISIETCS B
C/I0BE «HEMLbI», MPOUCXOAALLEM OT 0603HAYEHNSA HEMBIX, HE TOBOPSALLUX HA 06LLEM A3bIKe, a TakkKe B C/10BE
«BapBapbl», BO3HMKLIEM K3 3BYKOMOAPaKAHWA peun Herpedyeckux Hapogos®®. COOTBETCTBEHHO, SI3bIUHUK
Jenun Bcex Nwgeii Ha gBa coobuwecTtBa: O4HO TFOBOPWIO C HMM Ha 06WEeM fA3blke, a Apyroe — Ha
«HEMNOHATHOM>.

2 NetpoBa C. «Cosisipuc»: om Hay4yHol ¢haHmacmuku o npumyu u o6pamHo. URL: https://diletant.media/articles/45247262/ (nata
o6paueHus: 18.04.2023).

% Clackson J. Indo-European Linguistics: An Introduction. Cambridge University Press, 2007. P. 2.

% B yaCTHOCTW, MOXHO YKasaTb Ha CEMUTCKME acrnekTbl MexayHapoaHoro npasa. CM.: Ben-Nun G. How Jewish is International Law?
/I Journal of the History of International Law/Revue d'histoire du droit international. 2020. Vol. 23. Ne. 2. P. 249-281. Kpome T0r0,
KATalickne nogxoAbl K MexayHapogHOMY MpaBy Takke UCXOAAT U3 APYTMX KOHLUENTYaslbHbIX OCHOB. CM.: Zuo A. China's Approaches
to the Western-Dominated International Law: A Historical Perspective from the Opium War to the South China Sea Arbitration Case
/I U. Balt. J. Int'l L. 2018. Vol. 6. P. 21-55. EBponoLeHTpn3M sBnAseTcs 6e3yc/oBHbIM NMOPOKOM Haykn MexayHapoAHOro npasa,
OflHaKo MMEHHO OH 06ycnaBnVBaeT BblOGPaHHbIE NCTOPUYECKNE HappaTyBbI.

27 Tamkpenuaze T. B., ViBaHoB B. B. MHAoesponelickul s3bIk u uHdoesponeliybl. Tounmcu : 13g-8o TGUAMCCKOMO yHUBEpPCUTETA, 1984,
C. 472-473.

% Tamxe. C. 476.

2 dacmep M. Imumorsioauyeckuli c/ioBapb pycckoeo sizbika. Tom 1. M. : Mporpecc, 1986. C. 275.
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B pekoHCTpyMpoBaHHOM WHOOEBPOMNENCKOM $S3blke MOXHO OOHApYyXMTb TakkKe W JIeKCUYECKYID napy
«CBOBOAHBIN/HECBOOOAHLIN», TAe K HECBOOOAHbIM NMPUMEHSINCL pasHble HaVMeHOBaHus. Tak, B UHAWCKON
Pureesne HaumeHoBaHve paboB «D&sa» NPou3oLLIO OT HAVMEHOBaHWNS 3aBOEBAHHOIO HaCesleHNs, KoTopoe
COXPaHW/IO 1 Apyroe 3HaYeHne: «4eMOH, BpaxXae6HbIn MoasamM», «uyxesemeu»,

Kpome TOro, Kaxalii Hapog, BOCMpUHMMan cebs Kak LeHTp mMupa, Y4To OTpasusiocb B Mude 06 ocwu,
cBsA3bIBaoLein 3emniio ' He6o. 3TOT LEHTP MbIC/IUTCA Kak MEeCTO TBOPEHMs mupa, a NnoaTtoMy — ero
Hanbonee cakpasibHas TOYKa, B KOTOPON MOXET HaxoAMTbCHA KaMeHb AnaTbipb, CTOM6-AEPeBO U Apyrue
06beKTbI, CBSI3aHHbIE C NpeacTaBneHnemM o MMpoBom apese unv MupoBoii rope®. Hannuve TMnoBbIX MUGOB
B pasHbiX yrosikax 3emsu CBMAETENbCTBYET O TOM, YTO HapOAbl BCErga CTaBW/IM CUMBOJIbI LLEHTpa mupa
psiAoM € co60ii, Tak Kak cumTasnin cebs HepaspbIBHO CBA3aHHbIMU C 60XECTBEHHBLIM U OCbH MUPA.

COO0TBETCTBEHHO, HapOAbl BOCNPUHMMa/IN Ceba Kak LIeHTp Mupa, Npu3HaBas Takke 6O0roB M NaHTEOHbI
APYrX HapofoB, Ha YTO yKasbiBalOT, Hanpumep, M1Udbl O TUTaHaX M PasHbIX MOKONEHUSAX aHTUYHbLIX GOroB.
OpHW Hapogpbl OT/IMYanIn cebs oT Apyrux 1M cTaBuan 65mke K 60XeCTBEHHOMY MMEHHO cebsl, HO Mpu 3TOM
OTHOLLEHUSI MEXAY HapoJamu BbiCTpauBanCb B pamkax 0co60ro nopsiaka, aB/siBLLIErocs OCHOBOW BUAEHWS
Mupa. Mudbl 0 BO3HUKHOBEHWUM NtOAEN U NOABEHUU KOocMoca Obl B3auMOLOMONMHALWMMN NOI0BUHAMU
OHOro BEYHOTO LMKINYECKOro npouecca, B KOTOPOM Matepusi NOCTOSHHO TpaHCcgopMupoBanach: KamHM
CTAHOBUANCL KOCTAMW, KOTOPble MOTOM CTaHOBWINCH KaMHAMM, M TaK HayduHas C MnepBOHaYasibHOro
CylllecTBa, M3 Tena KOTOPOr0O M BO3HUMK MMp W noan®. M3 Tena nepBOHaYyasibHOMO cyllecTBa
chopmmpoBaniacb 1 TpUeguHas CTPyKTypa 06LwecTBa, rae XpeLbl MPOUCXoAnanN U3 ero rofioBbl, BOUHbI — 13
BEpPXHEl 4acTu Tena, a KpecTbsiHe — W3 HkHei®*. MoatoMy cnou o6liecTBa 6blIM NPUHLMUNNANBHO
pasHbIMK: Kak fieB M pblba, Xpelbl U BOWHbI OT/IMYa/IUCh APyl OT Apyra no CBOMM XapakTepucTukam u
npupoge. KocMMYeckoil uvacTbilo nopsigka SBAAMNOCL W TO, 4YTO O6LECTBO YNPaBAAMOChb >XPeLom,
obecneurBalOLLMM NogaepXaHue Len0CTHOCTU MUPOYCTPOICTBa.

FA3bl4eCKUi KOCMOC BO3HWK Ha MeCTe xaoca M 6e3[Hbl He Kak ynopsijounmBaHue, eAMHCTBO U CBeAeHue
BCEro K OAHOMY, HO Kak MOCTOSHHOE NpeyMHOXeHue feTasield, C/IOBHO C/IOXHbI/i OpHaMeHT®*, KOTopblii
Bcerga fobaBnsercsa K 4emy-TOo U COCTOUT U3 PUTMUYECKM YNOPSAOYEHHBIX 3N1EMEHTOB. MUp, HaceneHHbIN
ayxamm 1 6oramu, npegnonaraeT BO3MOXHOCTb COCYLLECTBOBaHWS MHOXECTBa MNEePCNeKTUB, UCTUH W
peasibHOCTEN. TOT acnekT A3bl4ECKO MeTadIn3vKy BblPaXaeTcs B J/IOTUKE «a Takke». bonblias yacTtb
rOMEpOBCKUX TMMHOB 3aKaH4MBaeTCs C/10BaMy «a Tenepb NPUCTYNak K gPYroMy s TMMHy». Taknum obpasom,
B LiEMNouKe rMMHOB BCErfa €CTb «U eLle OfiHa NMECHS», a 3HAYNT, BCEraa ecTb eLe oauH 6or nnm 6oruHa®™.

Kocmoc He cyulecTBoBa M3BEYHO. M3-3a NOCTpoeHMs 6onblumnx mmnepuii, Bpogde Mpeummn AnekcaHgpa
MakefoHCKOro unm paclumpstolierocs Puma, MeHSI0Ch M BUAEHME NOPSAKA: CIOKHOCTPYKTYPHbIA KOCMOC
CTa/l nepapxuyHoli BscesieHHoU. Ha CMeHy CyllecTBYIOLWEMY B KOCMOCE MHOXEeCTBY O6O0roB MpULLIO
HebO/bLLOE CKOM/IEHNE WCTUHHbIX HeOOoXMTeneid, Kotopble copMUpoBasM MaHTEOH. ITO MPUBENO K
NOSIB/IEHNIO HOBOrO Mopsiika — BcesieHHoU. B 60/blUMHCTBE Bepcuii MOHOTEU3Ma €4MHCTBO BCESIEHHOW
BblTEKAET U3 MOTyLLECTBa U eAMHCTBA ee TBOpLa, CO34atoLwero ogmMH nopsgok. Ecam 6or eguH, To UCTUHa U
peanbHOCTb TOXE eAVMHCTBEHHLI®. MopAA0oK BCeNIeHHON NPoMCXoanT 13 GyKBasIbHOTO NpeBpaLleHnsl BCeX B
OOHOro M ynpasfgHeHus pasHocTei. Mpumepom SABNSETCA BOCNpusTUE mepapxun B Imperium Romanum.
B «3anuckax 0 Mannbckoi BoiHe» Lle3apb coobuiaeTt, yTo repmaHubl 063aBe/iMcb ONacHOM AN PUMCKOro
Hapoga NpVBbLIYKOM MepexognTb vepes PeiiH n cenntbes B lMannuu: «...MOHATHO, 4YTO 3TK AMKME BapBapbl
(barbaros temperaturos) nocne 3axearta Bceil Mannum He yaepxarcs... oT nepexoga B MpoBMHUMIO 1 OTTyda
B Utanmio...»¥. B «/HCTUTYUMsX» YnbnvaHa BOMPOChbI pabCcTBa SIBMSIOTCH YacTbl KOAU(IMLMPOBAHHOMO
npaBa, a B kogekce epMoreHnaHa K 3TOi cgpepe OTHOCMTCS MpaBo, YCTaHOBMBLUEE, B YACTHOCTU, BOIAHY,
pasfeneHne HapofoB M OCHOBaHWe UapcTB®. «MHCTUTYyuMU» [asi Takke 3aKpenuim pabcTBO Kak 4yacTb
o6LLleHapogHOro npasa, KOTOPbIM MOMb3YHTCA BCE HapOAbl, U OCHOBHOE pasfesieHne nvl no npuHumny

% ramkpenuaze T. B., MiBaHoB B. B. Yka3. coy. C. 479.

31 BapkoBa B. B. Mugbb! 0 Hapodax u Hapodsbl 8 Mughax. YensabuHck : 13g-8o Yensi6. roc. ned. yH-Ta, 2016. C. 17.

32 Lincoln B. Myth, Cosmos, and Society: Indo-European Themes of Creation and Destruction. Harvard University Press, 1986. P. 40.

3 lbid. P. 141-142.

3  Kpome kpacuBoii MeTadiopbl, 3TO €le U OTPaKEHWe CMbICNAa C/IoBA: Mundus C NaTblHA NEPEBOAWUTCS U Kak Mup, Hebeca,
4esI0BEYECTBO, U KaK OPHAMEHT, AeKopaLun, XXeHCKoe nnarbe.

% Kadmus A. True to the Earth. Pagan Political Theology. Gods&Radicals Press, 2018. P. 22-23.

% lbid.

ST Uesaps I. 0. 3anucku o BoliHe ¢ 2annamu. Kopmak, 2015. C. 23.

% fueecmsl KOcmuHuaHa. T. 1. 2-e u3g,, ucnp. M. : CtatyT, 2008. C. 85.
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cBO60AHbIX U pa6oB®. Mopsaok BcesleHHOU OCHOBBLIBA/ICS HA MPW3HAHWM OAHOWN UCTUHBI U YNOPSA0YMBAHNN
€e B COOTBETCTBUM C OAHUM 06pa3oMm 1 LEHTPOM CUJlbl, OTPULAsA BCE OCTa/IbHbIE.

Takum 06pa3oM, HOMOC paBEHCTBA B A3blYECKMX COOOLIECTBaX MepBOHaYa/lbHO BOCMPUHMMASICS Kak
HeKuii KOCMOC, CnoXHasi W BUTWEBaTas YMNoOpPsAOYEeHHas CTPYKTypa, B KOTOPOW pas/imuust Mexay
HapoAHOCTAMW BOCMPUHUMAIOTCS KakK YTO-TO [O/KHOE WM YacTb oOLero nopsgka, 6yab TO B OTHOLUEHUU
paboB unu Apyrvx HapojoB. 3TOT MOPSAOK HepaspbiBHO CBA3LIBA/ICA C MWPOM W WUCTOPUAMU O €ro
BO3HVMKHOBEHUW, & MO3TOMY BOCMPUHUMA/ICS Kak LEeHHOCTb. OfHako ¢ hOpPMMPOBaAHMEM MEPBbIX KPYMHbIX
rocyfapcts maes KocmMoca CMeHWnacb Waeei scesieHHoU, B KOTOPO eCTb YETKWIA LeHTP BAacTu U CUnbl,
onpeaensoLnii nepapxmio N HepaBeHCTBO B 06LLECTBE.

2.2. XpUCTUaHCTBO

B knaccmyeckoin A3bl4ecKoii Te0NorMM HOMOC Kak OTAE/bHbIA MUP 3aKOHOB peasin3oBbIBasICA Yepes /10roc —
C/10BO, HO B XPUCTMAHCKYHO 3MOXy faHHOEe OTHOLIEeHWe nepeBepHynocb. B EBaHrenve ot VMloaHHa ckasaHo,
4yto «BCce 4pe3 Hero [cnoBo] Hayasio ObiTb, U 6€3 Hero HMYTO He Havasio O6bITb, YTO Ha4vyaslo ObITb»
(MoaH. 1:3), N03TOMy MOXHO CkasaTtb, 4TO CpeAHEBEKOBbLE XapaKTepM30Ba/lOCb 0COOOIW OHTOMOMMEN, rae
BECb MMP W BCE BOKPYr 4esioBeka fgaHo Borom. MicTmHa B TakOM C/lyyae OCHOBLIBAETCSA Ha TO/IKOBaHUM
CBALLEHHbIX TekCcToB. M. Xaigerrep nuLIET, 4YTO aprymeHT ex verbo COCTaB/isfl OCHOBY O/ Hay4HOIA
LEATENLHOCTM 1 BOCMpUSATS Mmupa®. CBSILLEHHbIE TEKCTbI YTBEPXAAIOT eAVHbIi NOPSA0K, KOTOPbLIA UCXOANT
M3 OAHOro ucTodHuMka. CTpyKTypa nopsigka, KoTopas BAMTLIBAETCA C PENUrMO3HbIM MUPOBO33PEHUEM,
NepeHoCUTCA Ha NOMNTUKY U BULEHME MUPaA.

Camo no cebe XpUCTUMAHCTBO HEOLHOPOLHO M COCTOUT W3 MHOXECTBa PasHOOOpasHbIX TeYeHWiA.
XpUCTNAHCTBO CYLLECTBOBa/IO M CBA3bIBA/IO Ni0fel, npefonpefenss AelcTBUS  rocyfapctB  Ha
MEeX[yHapoAHO apeHe ewe [0 (OPMUPOBaHUSA  MEXAyHapoAHOro npaBa kKak OTAeNbHOM
NpodeccnoHasbHOM cdepbl.

HappatuBbl paBeHCTBa MOXHO YBWAETb B C/I0Bax XPWUCTMAHCKOro anosioreta JlaktaHums,
yTBEPXAABLUETO, YTO KOPEHb CMpaBen/IMBOCTU M (DYHAAMEHT paBEHCTBA 3ak/l4aeTcss B TOM, YTOObI
UENOBEK HE COBEpLUAST TOTO, YEro He XO4eT Afs cebsi, HoO Mepwun aywy apyroro no csoeii*. [ns Hero
paBeHCTBO — BTOpPasi COCTaBHas 4acTb CMpaBea/IMBOCTU, MOCKONbKY Bor, AaBlUniA 6bITUE U XU3Hb NIOAAM,
noxesnasn, YTobbl BCE OHM ObINN paBHbI, TO €CTb OAMHAKOBbI. JIakTaHUWii yKa3blBaUl, YTO FPEKN U PUMJISIHE He
CMOI/IM NoAAepXaTb CnpaBeA/IMBOCTb M CBOK OOLLHOCTb, Tak Kak B UX 06LiecTBax 6bl/10 MHOTO ypOBHEN
HepaBeHCTBa. «TaM, rAe BCE HeOAMHaKOBbl, HET paBeHCTBa», WU A1 WUCK/IOYEHUA CchpaBeaIMBOCTH
[OCTaTO4YHO HaNnumsa HepaseHCTBa. [103TOMy XpucTuaHe NpoBO3riallany cBoe MopasibHOe NPEBOCXOACTBO
Haf, pUMCKMM O6LLIECTBOM 1 €ro nopsiakaMu®®. B KOHTEKCTE coLuanbHO peBonioLmK, Koraa npecnegyemMas
pennMrns MapruHasibHoOW rpynnbl pacnpocTpaHsaack No BCEMY M3BECTHOMY Ha TOT MOMEHT MuUpY, AOBOAbI
NakTaHuMsi 0 paBeHCTBe OblNM HeoTAeNVMMbl OT MPETEeH3UW Ha yHuBepcasibHOCcTb*. AnocTton Maeen B
MocnaHun Kk Fanatam 0603HaYan WAe paBeHCTBA, Tak: «HeT HM nyaes, HU fA3blMHMKA, HET paba K
CBOOOAHOr0, HET MYXCKOrO, HM XEHCKOoro, ubo Bce Bbl 0g4HO — BO Xpucte Wucyce» (Fan. 3:26). Naesq
paBeHCcTBa BO XpucTe npusena kK (hopMMpoBaHUi0 eAMHOro Yenosedectsa M 06beanHEHNIO HApOAoB naeel
o6Lero cnaceHus.

lyro poumii, oAWH W3 OTLOB-OCHOBATENEN MEXAYHApPOAHOrO MpaBa, TPaHCAMPYET OO6LUENPUHSATLINA
HappaTMB CTpeMsieHus NIAen K obwexuTnio (appetitus societatis), gaHHOroO emy OT XpuUcTuaHckoro bora,
KOTOpoe ¥ NPUMBOAMT K BO3HMKHOBEHWIO NpaBa, o6uiero Ana Bcex HapofoB. B noHumanum [pouus,
rocygapcrea NpPosiBASAIOT CBOK BOJO B OOLMX MHTEpecax, 3ak/oyas MexayHapogHble cornaweHus. MNpu
3TOM peyb UAET /Wb O XPUCTUAHCKUX FrocyfapcTBax, U, Takum obpas3om, cnocobHOCTbL cobnogarb npaso,
06yCoB/IEHHAs BEPOW B XpUCTUAHCKOTO bora, He Npn3HaeTcs 3a Hapogamun NHO BEPbI.

PaBeHCTBO XpUCTUAHCKMX COOOLLECTB OTYETIMBO BUAHO B TekcTe MioHCTepckoro mupa 1648 roaa,
KOTOPbI 3akaununn Mexagy co6oi xpuctuaHckue rocygapu. Ero npeambyna noBecTByeT O TOM, Kak
rocygapctsa, BOB/IEYEHHble B 6eCnopsifkyM AOMTOA M XKECTOKOW BOWHbI, U3-3a KOTOPOW MPOAWIOChL MHOFO
XPUCTUAHCKON KpoBW, 6narogaps 60xecTBeHHOW 6narogat v AUNAOMAaTUYECKUM ycunmnsam BeHeuunaHcKol

3 YHemumyyuu Mas. M.: Ctartyr, 2020. C. 19.

40 Xaitperrep M. Bpems u 6eimue. M. : «Pecny6nvka», 1993. C. 45.

4 NakTaHuwii. O meopeHuu Boxuem. O eHese Boxuem. O cmepmu 20HUMesel. SMumoMbl BoxxecmseHHbIX ycmaHosaeHul. CMe6. :
M3parenbcTtBo Onera A6bIwko, 2007. C. 226.

42 Christianity and Global Law / ed. by R. Domingo, J. Witte-Jr. Routledge, 2020. P. 231.

4 bid. P. 232.
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pecny6a1k1 nocTeneHHo hopMUPOBaIN MbICAIN O BCeObLLEM MUpe, A1 AOCTVXEHWS KOTOPOro No B3anMHOW
[IOrOBOPEHHOCTM W 3aK/IOUWN 3TO cornalleHne*. BecthanbCkuii MUpHBI/ AOrOBOP NPOBO3r1acu/ eUHCTBO
XpUCTUAHCKOrO coobllecTsa M ero obulyo cyabby, OgHako OH He npuBen K 06beAVHEHWUIO rocyAapcTB
EBponbl.

XpucTnaHckne HappaTuBbl AeKnapupoBain paBeHCTBO rocyAapcTB 1 00bABIANN NOCTPOEHNE NOPSLKa B
NPOTMBOBEC [MKOCTU W HepaBeHCTBY. [Mpu 3TOM XpUCTMAHCKOE O06LEeCcTBO CTa/IKMBasIOCb C ApYrumu
HapoJamu 1 KynbTypaMu Ha BCEM MPOTSHKEHUM CBOErO CYLLECTBOBaHWSA, HO B CUJ/Ty NMOPAAKa OTKa3blBas10Ch
NPUHMMATbL ApyrMe Ky/bTypbl 3a CAMOAOCTATOUHbIE. VI3BECTHEMLWNM NPYMEPOM TaKoro HenpuUATUS ABNSKOTCA
cnosa abbata ApHO Amasibpuka, MPOU3HECEHHbIE Npu WTypme ropoga besbe B 1209 rogy: «Yb6eiite ux.
3HaeT ubo locnogp Tex, KTo ero». JTa (hpasa NokasbiBaeT, Kak YHUBepCa/lbHbIii HappaTuB, 06eLLaBLIniA
paBeHCTBO, MPEBPATWICA B WHCTPYMEHT ferntummsaumm HepaseHcTBa. . [poumii nucan, 4TO OAOHM
coobLyecTBa cBOOOAHbI OT HEPaBEHCTBA, Kak, HanpyMep, OCHOBaHHbIE Ha B3aVMHbIX OTHOLLEHUSIX GpaThbeB,
rpaxnaH, Apy3eli navM COK3HWMKOB, a Apyrve [OMycKalT HepaBEeHCTBO: Te, HanpumMep, r4e OTHOLIEHUS
Nogo6HbI OTHOLWIEHMIO OTUA K AeTsaM, 6ora K AogaM 1 uaps K nogfaHHbiM. COOTBETCTBEHHO, B pasHbiX
COO06LLECTBAX CYLLECTBYIOT pasHble TWMbl CNpaBeAIMBOCTH®.

2.3. LuBnnusaumoHHbIi HappaTme

XpUcTnaHckuii HappatMB He cMmor obecneuntb YHMBEPCA/IbHOTO pPaBeHCTBa BCeEX HapogoB. Co BpPeEMEHEM
OHO TepsiZlIo CBOK 3HAYMMOCTb, YTO BO MHOrOM MpeaonpeaensieTcd CMEHOW BUAEHUS Mupa W €ero
BocnpuATus. MNpexae BCEro M3MEHUNOCH OTHOLLEHME YesloBeka K MUPY U CBOel ponv B HeM. Yenosek oT
3CXaTOMOrMYECcKoli XPOHOMOrMN NepeLlen K XpoHosorni nporpecca. Vgest nporpecca, xapakrepHas Ans
MoZepHa, Haubonee SIBHO NokasaHa B KHUIE «3CKM3 UCTOPUYECKON KapTMHbI Mporpecca 4esioBevyeckoro
pasyma» Hukona ge KoHpgopce (1743-1794), dpaHuy3ckoro dwmnocoda n maremaruka. OH nucan, uto
nporpecc MoXeT 6biTb 60/1ee UM MeHee 6bICTPbIM, HO HMKOTAA OH He NMOoBepHeTCst BCnATb*. Kpome Toro,
KoHpgopce nocTaBua BONPOChl, COXPaHUBLLME aKTyaslbHOCTb A1 OCMbIC/IEHNSA UAEN paBEHCTBaA:

[OMKHbI M BCe HapoAbl Korga-Huoyab MPUGIN3UTLCS K COCTOSIHUIO LMBUIM3ALUMK, KOTOPOrO AOCTUIN
Hauum HanGosiee NPOCBELLEHHbIe, Haubonee cBo6oAHbIE, HaMBoMee 0CBOGOXAEHHbIE OT NPeapacCy/iKoB,
Kak paHuUy3bl M aHrno-ameprkaHubl? 3TO POMAAHOE pacCTosiHMe, OTAenisiiolee MNoc/iedHnx oT
nopaboLeHHOCT Hauuii, NoAUYMHEHHBIX KOPOssiM, OT BapBapcTBa ad)pUKaHCKUX MIEMEH, OT HEBEXECTBA
[MKUX, OO/HKHO /1M OHO NOCTENEeHHo ncuesaTb?

B aTOoM naccaxe BMAHO COOTHOLUEHWE naeun umsuansauum u nporpecca. H. ge KoHgopce pacckasbiBaer,
Kak HapoAbl UCMO/b30Ba/IM CBOI pasyM, LUAX NO NyTW Nporpecca v ctasm umMBunmnsauunein. Linsunnunsauyms
npeactaBnsifacb kak 6e3ycnioBHoe 6naro, K KOTOPOMY HeOo6Xoaumo cTpemutbcst Bcem. locypapcTsa
3anagHoii EBponbl cuntanu cebsi UMBUAM30BaHHLIMUN 1 Yepes 3Ty NpU3My CMOTPE/IM Ha Apyrue rocygapcraa
KOHTMHEHTa 1 Mupa.

OcHoBa UMBWIM3ALMN NEXMT BO BHYTPEHHEM YCTPOWCTBE rocyaapcTs. Bocnpustue gpyrux rocygapcTs
KakK LUMBUIN30BaHHbIX ObII0 OCHOBOIM A1 UX BOCTMPUATUS Kak paBHbIX, UMEHHO MO3TOMY cchopMupoBasics
HappaTVB 0 MeXAyHapoAHOM npaBe LMBUIN30BaHHbIX HapPOAOB, CTaBLUMIA OOLIENPUHATLIM B Hayke
MeXyHapoAHOro npasa.

Mpu3HaHHLIM aBTOPMTETOM B MeEXAyHapogAHOM npaBe Toi anoxu sensnacsa ®. ®. MapTeHc, n ero
aBTOpCKOe BUAEHME TMpeKpacHo nepegaeT BufeHMe npaBa Lenol 3noxu, No3TOMY COBPEMEHHOMY
nuccregoBartento AonycTMMO OrpaHnyYnTb cebs M3yyeHUEM ero HappaTvMBOB Npasa. B nmepBom yyeGHUKE MO
MeXAyHapoAHOMY NpaBy Ha Pycckom s3blke @®. . MapTeHC OTMeuvaeT, YTO MpaBOBble OTHOLUEHUS MOMYT
yCTaHaB/IMBaTbCSA TOMbKO MeEXAy rocyAapcTBamy, aBTOHOMHbIMW BO BHYTPEHHEM yhpaBfieHun Wu
He3aBNCUMbIMU BO BHelLHel [AesiTeNlbHoCcTW*'. MapTeHC nucas, YTo XO03ACTBEHHAs U 3KOHOMMUYecKasl
[esATeNbHOCTb  CO34aeT K3 eBPONENCKMX HapoAoB OAHO OOLLECTBO, MPOHUKHYTOE CTPeM/IEHMEM K
npeobpas3oBaHMo CpeacTB, HEOOXOANUMbIX YerTOBEKY A/1s1 60PbObl C OKPYXatoLWENn ero BHELLHEN NpMpoaoii n

4  Treaty of Westphalia. The Avalon Project. URL: https://avalon.law.yale.edu/17th_century/westphal.asp (gata o6palleHus:
18.02.2024).

4 Tpouwii . O npase soliHbl u Mupa. M. : Nagomup, 1994. C. 69.

4 Konpgopca XK. A. 3cku3 ucmopuyeckoli kapmuHbl pogpecca Yenoseueckoeo pasyma. M. : Foc. Cou.aKkoHom n3g-Ba, 1936. C. 5.

47 MapTeHc ®. ®. Yka3. cod. C. 293.
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ANA pasBUTUSA AYXOBHbIX CNOCOGHOCTEN 1 cun. [ yaoBNeTBOPEHNS CBOMX HYXJA rocyapcTsa BCTynawT B
MeXyHapoAHble KOMMEPUECKIE CHOLLEHUS, 3aK/TH0Ual0T TOProBble TPaKTaTbl M BCTYMNAlOT B OTHOLIEHNS®,

Kpome TOro, MapTeHc yKasblBaeT Ha TO, YTO rocyfapcTsa paBHbI Mepes MeXxayHapoaHbIM NpaBoM, Tak
Kak MMeloT OfMHaKOBble MpaBa, YTO BbITEKAET U3 NOHATUSA MEXAYHapOAHOro obLeHus. PaBeHCTBO rpaxiaH
eCcTb «Be/IUKOE ‘“meopemuyeckoe” Hayaso, 3asoesaHHoe esponelickoli yusuauzayueli»*. [MepeHoc
OTHOLLEHUS MeXAy rpaxjaHamy Ha MexayHapoAHbI ypoBeHb npefonpeaennn BULeHWe npaBonopsgka.
CoOTBETCTBEHHO, HApPPaTUB LUMBUIN30BAHHOCTY caenan 13 pasgpobneHHbIX eBPONEncKnx rocygapcts O4HO
coo6LecTBo, 06begMHEHHOE 06LMM YpOBHEM Mnporpecca. MNpu 3ToM mnaes uMBuAn3auumn npeteHayer Ha
YHMBEPCA/TbHOCTb M MPUMEHSIETCS K OPYrMM TOCyAapcTBaM, KOTOpblE OLEHMBAKTCA C TOYKM 3pEHUs
nporpecca.

B npegucnosuu K nepsomy nsgaHuio, HanncaHHomy B CeeTnoe BockpeceHbe 1882 roga, ®. ®. MapTteHc
BbICKa3blBAET MbIC/Ib O TOM, YTO BCE 3HAYEHVe MeXAyHapOoHbIX OTHOLUEHWU U cuna npaBa OCHOBbIBAKOTCS
Ha O6LHOCTM CBS3Ei, COEAUHSIIOWMX LMBUIM30BaHHbIe HapoAbl®™. OH He onpeaensieT UMBUIN30BaHHOCTD,
HO yKa3blBaeT, UTO «06LiMe coumasibHble 3aja4un, npecnesyemMble Hapogamu BO B3aUMHbIX CHOLUEHUAX, U
OOMHaKOBble YCBOEHHbIE VMW HPABCTBEHHbIE U MNPaBOBble BO33PEHUA — 3TW HEOobXoAVMble YCNOBUSA
MeXAyHapo4HOro puAMYecKoro nopsgka — BblpaboTannck nepBoHavasibHO B EBpone u o cux nop
CYLLEeCTBYIOT [a/leKO He BO BCeX [0CyJapCTBax 3eMHOro Lwapa», MNo3ToOMy MNpOCTPaHCTBO AelCTBUSA
MEeXAyHapO4HOro npasa OrpaHNYMBaeTcs Hapohamu, KOTOpble MPU3HAlT OCHOBHblE Hadasia eBpPOnencKoi
KyNbTypbl W [OCTOWHbI Ha3blBaTbCsi 06pa3oBaHHbIMK®Y. [lpu 3TOM MeXAyHapoAaHOe NpaBO MOXET
cobnaaTbCs BHE 3aBUCUMOCTW OT PE/IUTMO3HbIX BEPOBaHWUA, a A1 NMPU3HAHMSA rocyAapcTB CybbekTamm
MeXAyHapogHOro nmnpaBa Heo6XoAMMO, 4TOObl OHWM  «pas3fefniann  BO33PEHMA Ha pasyMHble LUenu
4esloBeYeCcKOro CyLLeCcTBOBaHMA W Ha3Ha4YeHUs rocyAapcTBa, BblpabOTaHHbIe BEKOBOK  KY/bTYpOid
LIMBU/IM30BaHHbIX EBPOMNENCKNX HApog0B»°2,

®. ®. MapTteHc nonaran, 4YTO OTHOLUEHMA C HeobOpPasoBaHHbLIMW Hapodamu [O/MKHbl OXBaTblBATbHCA
PYyKOBOACTBaMW €CTECTBEHHOIO Npasa, TO eCTb Pery/iMpoBaHns, BbITEKAIOLLETO U3 HPABCTBEHHOWN NPUPOAbI U
pasyma yenoseka. [pn 3TOM «UMBUIM30BaHHbIE rocyAapcTBa A0/DKHbI NofasaTb NpUMep Hapogam HusLwenl
KY/bTYPbl B J06POCOBECTHOM UCTOMHEHNUN NPUHATBIX HA cebst 06A3aTeNTbCTB»%S,

YnomsiHyTast Bbllle pa6oTa H. ge KoHgopce nponutaHa HappaTtuBOM O TOM, YTO LMBMAU3AUMS® MOXET
pacnpocTpaHMTbLCA Ha ApYyrve Hapogbl, KOTOpblEe M3-3a 0OBLEKTVBHLIX YC/I0BUIA, BPOAE CYpOBOCTU KvMata
N1 nopaboLweHns AyXOBHbIMU AecrnoTamu, AuWeHbl ee 6r1ar. B cuny 3TOro MHOrOYMC/NIEHHbIE HapoAbl,
«...NO-BUANMOMY, XAYT TOro, YTOBbl Mbl CHAGAMNN UX CPeACTBaMu MPOCBELLEHUSA, U XaXayT BCTPETUTL B
eBponeliuax 6paTbeB, YTO6bI CTaTb WX APY3bSMU M ydyeHUMkamu»®. B uTore cornacHo KoHgopce 6nara
UMBUIM3ALMM PaACNPOCTPAHATCA Ha BECb MUP, TakK Kak O4HaXAbl, MO €ro c/fioBam, HacTaHeT AeHb, «Korga
CO/HUe OyfeT ocBellaTb 3eMJIH0, HACEeNIeHHYH0 TO/IbKO CBOOOAHBLIMW NIOABMM, HE MPU3HAKOWUMK APYroro
rocrnojyHa, KpomMe CBOEero pasymar°e.

Mpoes HeobxoaMMOCTM  pacnpocTpaHeHWst EeBPOMEMCKOM UMBUAM3aUMM NOo  MuUpy npusBena K
BO3HMKHOBEHWIO LMBUIN3ATOPCKON MuUccun. B cBOel NpoTMBOPEUMBO Noame «bpemsi 6en1oro yenoBeka»
P. KunnuHr  packpbiBaeT  CyWHOCTb B3aMMOLENCTBMA pasBUTbIX W pa3BMBaLLMXCA  FOCYAapcTs,
AEMOHCTPUPYS, YTO MUCCUS GEnoro YyenoBeka COCTOUT B MPOCBELLEHMM U LUMBUMN3ALMN OPYTMX HapOAOB:
«Take up the White Man's burden—The savage wars of peace—rFill full the mouth of Famine And bid the
sickness cease»®. [pu 3TOM OTMeYaeTcsl, YTO HapoAbl He pafbl TAKOMY HaBsi3blBaHUIO: « Take up the White
Man's burden—And reap his old reward: The blame of those ye better, The hate of those ye guard»®®, a
COMPOTMB/IAKOTCS, YTO BO MHOFOM SIB/IAETCA NMPUYMHOI X ANKOCTU U HELIMBWUIM30BAHHOCTY.

VHbIMK cnoBamu, UMBUNU3aLMA BCeErga NbiTaeTca pacnpocTpaHuTbCA Ha Apyrue rocygapcrsa a1 Toro,
4yTOObLI BECTU WX NO MyTW Nporpecca. 310 AB/IEHNE 3aTPOHYNO 1 eBponeickme rocygapcTsa. Mpumep Tomy —
uctopus pasgenos lMonbwn B KoHue XVIII Beka. ®. ®. MapTeHc, gaBas UCTOPUYECKYHO OLIEeHKY pasgenam,

% Tam xe.

49 Tam xe.

50 MapteHc ®.®. Ykas. coy. C. V.

51 Tam xe. C. 183-186.

52 Tam xe.

5 Tam xe.

5 Bcerga B eJMHCTBEHHOM YUC/E, TaK KaK AJ1s HEro TO/bKO eBponeickas LMBUAM3aLms — LMBUAN3ALMS.

% KoHnpgopca XK. A. Ykas. cou. C. 226.

% Tamxe. C. 228.

5" Hecwu 3to roppoe Bpemsi — // Botoit 3a uyxoii nokoihi — // 3acTtaBb BonesHb oTCTYnNUTLCA // W Tonoay poT 3akpoii... (34eck v B
cHocke 58 — nep. A. Cepreesa).

%8 Hecw 310 ropgoe Bpemsa — // Tbl Gyfelub Bo3HarpaxkaeH // Mpuanpkamy KomaHavpos // a BONAsSMU AVKUX NIEMEH. ..
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yKasas, 4To UX NPUYUHBbI 3aK0Ha/INCh 1 OMpaBAblBa/IUCh «YPOA/IMBLIM» FOCYAAPCTBEHHLIM YCTPONCTBOM
Monbwwn. MapTeHC BMAEN B aHapXMM OCHOBaHUSI O YHUYTOXEHUS CyBEpPEHUTETA 3TOro rocygapctea. OH
nucas, 4YTo NPaBO MOXET OCYLECTBAATLCA TOMbKO B OTHOLUEHMAX HApPOAO0B, KOTOpble HaxodsaTcs Ha
CPABHUTE/ILHO PABHbIX CTYMNEHSX NPaBOCO3HAHMA®.

HappaTvB LUMBWIM30BaHHOCTW, OMWCbIBAlOLWMIA NOCTPOEHNE PaBEHCTBA B MUPE U yXo4 OT AMKapCTBa,
BOCMPOWN3BOAUT HEPABEHCTBO W AMCKpPMMMHaumto. OCHOBHas npobnema C onpefesieHneM LvBUAN3aLmm
COCTOMT B TOM, YTO 3TO MOHSATUE HAMOJIHSAETCA CMbIC/IOM Yepe3 MpPOTUBOMOCTAaB/EHNE ANKOCTW, BapBapCTBY
WM MeHee COBEPLLEHHbIM hopMaM rocyfapCTBEHHOrO yCTpoiicTBa. To eCTb HappaTuB LUBUIN30BAHHOCTM
TpaHC/IMPYET UCTOPUIO O TOM, KaK OfHW rocyfapcTBa NepeLLsin Ha NHOW YpOBEHb PasBUTUSI, CTaB BbiLLE, YEM
Te, KTO elle Npeb6bIiBaeT B «AUKOCTU». Mpn 3TOM Nof AUKOCTHI0 MOXET nodpasymMeBaTbCs BCE UTO YroAHO.

Takum o6pa3om, B MOAEPHUCTCKON KOHLUEMUMW BPEMEHU LUBWIM3AUNS NOSBASETCA HE BHe3anHo, HO
NNaBHO 3ameHsieT Cco60oi AMKOCTb M BapBapcTBO. J[OCTUIHYB ONpefeneHHOro YPOBHA mporpecca,
UMBMMIM3AUMA HauYMHaeT MpeTeHAoBaTb Ha YHWBEPCA/IUCTCKUIA XapakTep, OTKPbITbIA 478 BCEX, 4To
BblpaXXaeTcsl B TOM, YTO MPUCOEANHUTLCS K «EBPOMECKOMY cady» MOryT BCE rocyfapCTBa, NepeHsBLUME
€BpoMeickylo uuBuAM3aumMio 1 ee 6nara. EBponelickas umBWAM3auusi He MpsAYETCS OT AWKOCTU U
BapBapCTBa, HO OTKPbITA MM, BO3/1araeT Ha cebsl 6pems LMBUAN3ALMOHHOK MUCCUW U UAET HABCTPeEYy MUpY,
NPUHOCS LUMBWIM3ALMIO B AVKNE HAPOLbI.

Homoc npuHUMNa paBeHCTBa COCTOST U3 HappaTMBOB 06 MWCK/OYMTENBHOCTM OAHWX HApoAoB MO
CpaBHEHUIO C APYTMMM M MX BO3MOXHOCTM, a MHOTAA M MUCCKMW, NO pacrnpoCTpaHEeHNO CBOETO Nopsiaka Ha
cocepieil, UuTobbl 06PaTUTL UX B CBOK BEPY WM MOAHSTL A0 CBOEr0O YPOBHS LMBUIN30BAHHOCTM, a TOYHEE,
caenatb coboli. Mpu 3TOM HOMOC BCerga NposiBAS/ICS B UCTOPUSIX O HEKMX MAESAX, BHELLUHNX MO OTHOLLEHUIO K
rocygapcTsy, 6yAb TO XpPUCTMAHCTBO WUMN LUMBUIN30BAHHOCTb. DTN UCTOPMM, B CBOK OYepedb, 06beanHaNm
rocygapcTsa Nnof CEHbIO KaKoii-To 06LLeR naen.

onoxa MofepHa YyTBepXgana PaBeHCTBO W BOCMPOU3BOAMIA pPa3/iNyHble HappaTuBbl pPaBeHCTBa
rocygapcTs, OfHAKO BCe 3TV HappaTvBbl coAepXain B cebe ANCKPUMUHALMIO N YTBEPXAEHNE HEPABEHCTBA.
Npewn, 3apoguBlumecs B EBpone ans o6beanMHeHUst CTpaH BHYTPU Hee, MbiTa/IMCb 06beAUHUTL BECb MUP.
MpuunHOAi TOMYy — HappaTtus paBeHCTBa, KOTOpbIi B CWly CBOE npupoabl npeanonaraet
YHMBEPCA/IMCTCKMIA OXBaT BCEX CyOBLEKTOB NMpaBa Ha OCHOBE OAHOT0 Kputepms. OgHaKo Ha OCHOBaHMU 3TOrO
Kputepma K3 AMCKypca WCKIYatoTcs apyrne rocygapctsa. HappaTuB OCHOBbIBAeTCS Ha 0ObeAMHEHMU
noaen, nx nNpoTMBONOCTaBNEHMM U 6GOpbGE C APYrMMM HepaBHbIMU CcybbekTaMu. Takoe o6begnHeHue
3asBSET O Cebe Kak YHMBEPCA/IbHOM U WMHK/O3MBHOM, @ MO3TOMY HEN36EXHO CTa/lKMBaeTCcs C ApYrvMu
KynbTypamu, 4TO NPUBOANT K X BOCMPUATUIO Kak ApYrx, BapBapCKuX.

BHyTpM MpuHUMNA paBeHCTBA OCYAAPCTB MMMULWTHO COAEPXMUTCSA CTpEM/IEHWE 06beAMHUTHL BCE
BO3MOXHblE CTpaHbl B OAHO O0O6LLECTBO, HA OCHOBE OAHOM OOGLIHOCTW. DTO MPMBOAMT K HEU3BEXHOMY
CTO/IKHOBEHWIO C ApyrMMK 06LiecTBamMu, KOTOpble He pas3gensioT 3Ty O6LHOCTb B CU/ly OOGBLEKTUBHLIX
hakTopoB WMAM MpPSMO ee OTpuLalT. B TakoM criydae HappaTvB paBeHCTBa OAHMX FOCYLApPCTB BHYTPU
onpefeneHHoro coobLecTBa Bcerga NpPUBOAUT K AUCKPUMMHALMMK APYrMX COOBLLECTB UM rocydapcTB U
NpeAcTaBNEHMI0O UX Kak Aukapeil u BapBapoB. MOAEPHUCTCKOMY HappaTuBy pPaBEeHCTBA WUMMAHEHTHO
NPUCYLLM OCHOBaHMA ANCKPUMUHALMN U HEPABHOIO OTHOLLEHMS K APYTUM rocyaapcTBam.

MpUYMHBLI 3TOr0 OTYaCTWM KOPEHATCS r/1y60KO B WMCTOPMU U Bbi3BaHbl BUAEHMEM MoOpsAKa Kak CTPOro
NepapxXuUYHoii BCe/lIeHHOU, y KOTOPOIi eCTb ONPeAe/IeHHbI yNpaBAsoLniA — NePBOUCTOUHMK BMACTW.

2.4. NageHne HappaTMBOB

MocTMOAEPHN3M M3MEHW/T BOCTIPUSITUE OCHOBHbIX HAPPATMBOB PaBeHCTBA. [PUUMHbLI 3TOT0 OTYACTY CBSA3aHbI
C HEKOTOPbLIMM VCTOPUYECKUMU COBLITUAMMU. MOAEPHUCTCKIE TEOPUN 1 HAPPaTMBLI 06 WUCKMOUNTE/IbHOCTU
6bln nepeHaTbl Kapnom LUMUTTOM B Hadane XX Beka A/1a 060CHOBaHUA NpeTeH3wii TpeTbero peiixa Ha
Tepputopun apyrux rocygapcts. OH nepepaboTan MAe LMBUAM3ALMU B MAEH 60/bLUMX NPOCTPAHCTB.
MopAfoK 60/bLIMX NPOCTPAHCTB ONUCHIBAST COCYLLIECTBOBAHNE HECKO/IbKMX KPYMHBLIX NOMIMTUUECKUX eANHCTB
B peiixe B KauecTBe OMNpeaensiollero Hayana v rapaHta HOPMasibHON CUTyauuu BHYTPU NpocTpaHcTe®.
MpeacTasneHne O pacrnpefesieHny NPoCTPaHCTBa U SABASIOTCA MOASIMHHBIM OCHOBAHWEM [106a/1bHOMo
npasonopsaka’.

5% MapTeHc ®. ®. Ykas. cou. C. 112-115.

% Kongypos B. E. Mosumuyeckass meosiozus Kapna LUmumma: meopemuko-npagosoe Ucc/iedosaHue: [UC. ... KaHA. iop. Hayk.
Mocksa, 2021. C. 172.

. Tamxe. C. 181.
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3TU ngen oT4acTM MNpUBENM K ONpaBAaHWO HaCWbCTBEHHbIX AENCTBUA WM Hadasy BTopoii mMupoBoli
BOWHbI, KOTOpas MocTaBwaa Noj COMHeHue Bce cchopmupoBaBlUMECS TNoba/ibHble HappaTuBbl U Teopuu,
06BbACHAOWME npupogy npaBa. M3BecTHbIl chunocod noctmogepHa T. AZOpHO nucasn, 4TO nocne
OcBeHUMMa /060e CMoBO C BO3BbILEHHbIMW HOTAMMW JIMLIAETCS MpaBa Ha CyllecTBoBaHue®?, To ecTb
(hakTU4ecKkn ykasbiBasl Ha HEBO3MOXHOCTb BO3BpaLleHMs K abCoMIOTHLIM NAesaM MoAepHa, 13-3a KOTOPbIX U
npounsownn rnobasnbHble BOMHLI. OgHAKO MOMYaHMe O3Ha4vaso 6bl MopakeHue nepeg SIMUOM LIMHU3MA U
BO33pPEHUIA, [ONYCTUBLUMX XOMOKOCT, MO3TOMY HEobX0guMO WCKaTb HOBble uAen. 3Ta npobnema
cthopmMumpoBana KynsTypy NOCTMOAEPHA, rae YesioBeK HaXooUTCA B NMOCTOSAHHbLIX COMHEHUAX B LIe/IOCTHOCTU
MUpa U Jaxe peasibHOCTU®®. XapakTep Hay4yHOTO 3HaHWA Takke CWIbHO W3MEHW/ICS, OHO He
BOCMPVHMMAJIOCh KaK TOUHO onpeaeneHHoe®,

MpoTrMBOpeuns, BbIIB/IEHHbIE B HappatuBe LMBW/IM30OBAHHOCTU, OblIM HACTOMBLKO MoKasaTeslbHbl, YTo
ceilvac rocyfapcTeaM HeO6X04MMO NPSIMO 3asBNSATb O Heli kak 06 aTaBm3me npasa. O6 3TOM roBOPUIOCH B
xofie pa6oTbl KoMuccun mexayHapogHoro npasa®®, a Takke npu o6cyxaeHnn pedopmbl MexayHapogHoro
Cyna B LuecTom KomuTeTe FeHepanbHoit Accambnen OOH®,

Ha py6exe XIX—XX BEKOB KOMMYHUCTUYECKas naes ctana 6opoTbCs C naeei LMBMIN30BaHHOMO nopsiaka
N BbICTYNWMa ee aHTUNOoAOM, Tak Kak npegnoxunna anstepHaTvBHbIV NPOEKT NPUHUMNA paBeHCTBa U Mupa.
OkTabpbckast pesontoumss 1917 roga OTKpbia BO3MOXHOCTb YTBEPAWTb HOBOE TO/IKOBAHME MpuHUMNa
paBeHcTBa. JIeHUHCKME B3rNs4bl HA PaBEHCTBO npejrnonarasiv NUKBMAaLMIo KNnaccoB, OTCYTCTBME KOTOPbIX
BbICTYMaeT OT/IMUNTENbHOI YepToli 06LEecTBa, OCHOBAHHOTO HAa KOMMYHUCTUYECKMX Hadanax®’. [Ans JleHnHa
(hopmMasibHOE paBeHCTBO OblI/I0O 0OMaHOM, €C/iM OHO He MOAKPenjieHo 3KOHOMWYECKUM pPaBEHCTBOM,
onpefensitolMmM paBeHCTBO NOSIOXKEHUA B O6LLECTBEHHOM NPOU3BOACTBE, M TO/IbKO Yepe3 paBeHCTBO BCEX
4/IeHOB 06LLEeCcTBa B OTHOLLUEHUW CpeicTB NPOM3BOACTBA BO3MOXEH Mepexos OoT hopManbHOIo paBeHcTBa K
thakTnueckoMy®®. B OTHOLIEHMSIX TOCydapcCTB JIeHUMH Takke OTCTaMBa/l WOEW COAepXaTenbHOro, a He
chopManibHOTO paBeHCTBA, B TOM YWUC/E MEXAy COLMANUCTUYECKUMU U KanuTasucTUYeCcKuMU cTpaHamm®,
3Ta nonuTMyeckasa JSIMHUA OTpasuiacb B NOAXOLE COBETCKMX BacTei K MexayHapoAHbIM cornalleHnsam 1
NMOBEAEHUIO Ha MeXAyHapo4HOMW apeHe, HO CO BpEeMEHeM OHa BCTynuia B MpOTMBOpeYMe C
AeknapvpyemMbiMy LieHHOCTAMKW. COBETCKas B/1aCTb Ha OCHOBE MpUHUMNA paBeHcTBa npusHana ®UHNSHANI0
He3aBMCMMbIM TOCYAApCTBOM, OfHaKO, Korga Tam Hadanacb rpaxgaHckas BoWiHa, CCCP  akTuBHO
noadepXXuBas OfHYy W3 CTOPOH™®. HecMoTps Ha MOMbITKM COBETCKOW B/ACTM NepenHaunTb PaBeHCTBO U
npuaatb ero CogepXxaHvio HOBOE M3MEPEHME, OHO COXPaHW/I0 CBOI (DOPMaUTbHBIA XapakTep Kak UHCTPYMEHT
peanuzauun nonutukn’®. Mo-BUAMMOMY, 3TOT McxXof OBYC/IOBMEH TEM, YTO JIEHWHCKAs WAEs paBeHCTBa
OCHOBbIBa/slaCb Ha TOM >Xe MOAEPHUCTCKOM BULEHUW MepapXMyHOro nopsgka, rge coumanmctTuyeckune
CTpaHbl 6nAnke K yTonuu, a No3TOMy fyylle, W, Mo CyTW, BOCNPOM3BE/Ia NPEeXHUA nepapxmyHblii NopsaokK B
HOBOM 06/1M4MKM, NPU 3TOM AeK1apaTUBHO BOPACH C HUM.

Mpouecc kpaxa HappaTtMBa LMBWUIU30BAHHOCTM LLIEN MOCTENEeHHO. ApryMeHTauus, OCHOBaHHasA Ha 3TOM
HappaTtuBe, OTAafnsifiacb OT HeEKorga HepaspbiBHOW CBSA3M C npaBoM. [eno o H0z2o-3anadHoli Agpuke B
MexayHapogHoMm Cyae CTanio 3Ha4yMMbIM LlaroM B M3MEHEeHUM Happartvea, SBHO NpoAeMOHCTPUpPOBaB, UTO
npaBo yXe He NnofydyaeT cu/y OT duakTa ero co3faHns LMBUIN30BaHHbIMW HApo4aMu.

Odmonma n nbepus, npeactasnsawowme Adpo-AsvMaTtckyo rpynny cTpaH, yteepxganu, yto HOAP
HapywaeT MaHgat Jiurm Haumii Ha HOro-3anagHyto Adpurky. Cyny Heo6xoAmMmo Obifo BbISIBUTb, COXPaHSIET
v maHgat Jiurm Hauwii lopngmyeckyio cuiy u caenana fim oHa Bce Heobxoaumoe Afis ero UCMOMHEHNS.
Sdmonua n Inbepus ykasblBasiv, YTO CcMCTEMA MaHAATOB Oblsia OCHOBaHa A/18 3h(PeKTUBHOIO BbIMONHEHMUSA
CBALLEHHOro fosra umsBunansaumu. LimBunimsaums B BUAE OPraHM30BaHHOIO MeXxAyHapoLHOro coobliecTsa
6onblle He onmueTBopsieTcs Jluroin Hauuii, — Tenepb ee MOMIHOMOYWSA, LEM U NPUHLMNLI NpeacTaBnseT

52 ApopHo T. B. HezamusHasi duasekmuka. M. : HayuHblii mup, 2003. C. 328.

8 Ziborov O., Medushevskaya N., Sigalov K. The Sociocultural Context in Law: Modernism-Postmodernism-Metamodernism |/
Wisdom. 2021. Vol. 1. Ne. 1. P. 236.

5 Nnotap X.-®. Yka3. cou. C. 92.

% Second report on general principles of law by Marcelo Vazquez-Bermidez, Special Rapporteur. A/CN.4/741. International Law
Commission. 9 April 2020.

%  Sixth Committee Begins International Law Commission Third Cluster Review, Debating General Principles of Law, Replacement
Language for ‘Civilized Nations’. URL: https://press.un.org/en/2021/gal3649.doc.htm (gata o6pateHus: 26.02.2024).

57 Karandashov I., Shestakova K. The Principle of Equality of States in the Wake of the Russian Revolution // Russian Law Journal.
2017.Vol. 5. Ne. 4. P. 19.

% Ibid. P. 20.
% Ibid. P. 24.
" Ibid. P. 34-35.
™ Ibid. P. 40.
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OOH™, 3asBUTENN YTBEPXKAA/U, UYTO CBSALLEHHbIA JONT LUBUIN3ALMM COCTOUT B 06ecneyeHnn 6naronosyuus
N Pa3BUTMN MHOXECTBA JII0fIei Ha NoAMaHAaTHbIX TEPPUTOPUSIX’.

TakMum 06pa3oM, CTpaHbl, HEKOrga camy NpuU3HaBaBLUMECS HELMBWUIN30BaHHbIMK, CTa/vM anosoretamu
ngen uMBMAM3aL MM 1 UCNOMNb30BaJIM 3TOT HApPaTUB A1 OTCTaMBaHUsi CBOUX TpeboBaHWIA U MHTEPECOB.

FOAP B cBOUX MNpeABapuTefibHbIX BO3PaXKEHUSAX OTMevasa, YTO MMEHHO KOJIOHWasibHas MonuTuka
3anagHbix cTpaH ¢ XVIII Beka onucbiBanachb Kak LMBUAM3aTOpCKas MMcCus, npegnonararllas 06s3aHHOCTH
OMNeKn M NoneynTenbCTBa MO OTHOLLEHWIO K KOMOHUAM 1 ux xutensam. KOAP ccbinanack Ha LOKTPUHAIbHYIO
paboTy, B KOTOpPOIi 0GOCHOBLIBAETCS, YTO NPUNMCbIBaHWE 6onee LMBUAN30BaHHLIMK rocygapcTBamu cebe
UMBWIN3ATOPCKO MWCCUN B OTHOLUEHUU OCTa/IbHbIX HAPOAOB HOCWU/I0 XapaKTep MOpa/ibHOro A[o/ra,
NMPVHUMAEMOro Ha ce6s KO/IOHM3aTOpOM B KayecTBe MOSIMTUYECKOro CpeacTBa OnpaBhaHust 3aBOEBaHWIA U
KO/TOHU3aUMn TeppUTOpUin BO MMSA uuBwam3aumn. [lpyu 3TOM  HOPUANYECKME COM/ALLIEHNs), KOTOpble
3akoyanmMcb B koHue XIX Beka M orpaHuumBany paboTOProB/lo, HE WMENW CaHKLuuWM, 4YTO MpUBENO K
HeonpeaeneHHoCT NPUPOAbLI 0683aTeNbCTB B OTHOLIEHUSIX C MECTHLIM HacesieHneM’™™,

Takum o6pas3om, KOAP, koTopoli B TO BpeMs pykoBoAuMa HauMOHaslbHas MNapTus, cocToswas us
apvkaHepoB — TMOTOMKOB T[OJ/I/TAHOCKUX KOJTOHUCTOB, WCMNO/Mb30Basla Happatue UUBUIM30BAHHOCTU
COBEpPLUEHHO MHaye 1 yTBepxXgana, yuto umMBuansaTopckas mmccus boina nvb onpashaHnem KooHnsaumn,
a NoToMy He MOXET co34aBaTb puanYecknx 0ba3arenbCcTB.

Cam Cyg OTHOCMTESNIbHO LMBWAM3AUMM yKasas, YTO NPUHLMMN CBSLLEHHOrO AOBEpPUS UMBUMM3ALMMK HE
UMEET HPULNYECKOrO COAEpXaHWs, KOTOPOEe MOI/I0 6bl OTHOCUTLCA K KOHKPETHOMY MaHzaTy v nopoXgarb
lopuanyeckme npaea u 06s13aHHOCTM .

Mpu paccmoTpeHnn aena 1966 roga no pasHbIM NpuvyMHaM OTCYTCTBOBa/IM TPOE CyAel, KOTopble, cCKopee
BCEro, MporosiocoBasim 6bl NPOTMB pelleHus. OauH 6bis1 TOMIbKO Ha3HavyeH Ha AO/MHKHOCTb, BTOPON Obls
C/MWKOM cniab nocfie HegaBHO MEPEHECEHHOr0 CEepAevHOro nNpucTyna, a TPeTbero — MakMCTaHCKOro
Cy[lblo — OTCTpPaHWNM OT y4yacTusi B fene’. Takum 06pa3om, Npu BbIHECEHUU PEeLLEHUs] MPUCYTCTBOBA/IN
CEMEPO CyAei, OT KOTOPbIX OXuAasacb ero noggepxka. 3asButenu, Kak U MHorne Habnwogarenu, 6biin
yBEPEHbI, YTO MPWU PacCMOTPEHMU Aena Nno CywecTBy UX fAokasaTenbCcTBa OyayT 6onee ybeantenbHbIMU,
n3-3a yero nocnenoBas 6bl Benieck gosepust K OOH Kak K NporpeccuBHOi opraHmsauumn. OgHako pelleHne
Mo CyLLecTBY Tak U He Obl10 NPUHATO. N0 cnoBam O4EBUALEB, HAXOAMBLUMXCS B 3a/1€ B MOMEHT OrfalleHus,
3TO CTaNl0 HeOXMNAAaHHOCTbI. OanH 6puTaHel, BCnoMuHan: «Kpome MeHsl B 3asie cyaa 6bl10 MHOTO ioAei,
KOTOpblE HE BEPUIN CBOMM YyLIaM...», U F4e-To yepe3 40 MUHYT, Korga CTaslo NOHATHO, YTO Aeso He byaeT
paccMOTPEeHO MO CYLWECTBY, B 3a/ie pasgasica Tsxenbiii B3gox’’. A. C. VCnonvHOB 3aMevyaeT, YTo Takoe
pelleHne MNpou3Besio TATOCTHOE BMeuvaT/ieHWe Ha CTpaHbl TPETbEro Mupa M YKpPenuno ux BOCnpusitue
MexayHapoaHoro Cyfa Kak «cyfa 6e/10ro YenoBeka» e,

[eno o HOzo-3anadHoli Agbpuke HarnsgHoO nokasbiBaeT, Kak HappaTuB UMBUMM3aUUK OTowes oT
npaBoBbIX 006A3aTeNbCTB U CTasl CyWEecTBOBaTb OTAE/bHO, a pasfjefieHne Ha UMBUIN30BaHHble U
HeLMBUIN30BaHHbIE CTPaHbl CTa/10 CBA3LIBATLCA C UCTOPUEN 1 NPU3HABATLCA aTaBU3MOM MeXAyHapo4HOro
npaea. MexayHapogHolii Cyg, NoATBEPAUN paspbiB MMMAHEHTHON CBSA3WM MpasBa UM LUMBUAN30BAHHOCTW, HO
Npv 3TOM BCE paBHO BOCMNPOM3BE/ HEPABEHCTBO, OTKa3aBLUMCh OT PacCMOTPEHMS Aena no CyLLecTBy.

HappaTtusB uMBUIN30BaHHOCTN HE UCYE3 M3 COBPEMEHHOIO AMCKypca b6eccnegHo. Focygapctsa uspegka
NpoJo/HKalT €ero  Mcnosb3oBatb, B 4YacTHOCTM YkpamHa u Poccua B cnope, paccmarpyuBaemMom B
MexayHapogHom Cyge. Hanpumep, Monbwa s TOIKOBaHUSI KOHBEHLMOHATLHOTO MOHATUSA «TeHOUUO» 1
ero npumeHeHuss B OyAylleM OCHOBblBa/laCb Ha FyMaHWTapHOW M umBunmayowel uenn KoHBeHuuu o
npeaynpexaeHnn npecTyn/ieHns reHounaa 1 HakasaHuu 3a Hero. VICcKnyeHue CnopoB O MPUMEHEHMU
KOHBEHUMM MPOTMBOPEUNI0 6bl TakMM LensM’®. Benmko6puTaHusi Takke Ha OCHOBE LMBUMU3YIOLLEN Lienn
KoHBEHLMM MHTEPNPETUPOBaa NoHATE FreHOUMAA U, COOTBETCTBEHHO, 06BEKT criopa®.

2 South West Africa Case (Observations of the governments of Ethiopia and Liberia), 1 March 1962. ICJ. P. 446.

3 lbid. P. 475.

7 South West Africa Case (Preliminary objections filed by the government of the Republic of South Africa), 30 November 1961. ICJ.
P. 313-314.

s South West Africa Case, Second Phase, Judgment, 1.C.J. Reports, 1966. P. 6.

6 Lowe D. Australian between empires: the life of Percy Spender. Routledge, 2015. P. 169.

Ibid. P. 198.

®  WcnonuHoB A. C. O 6ecripucmpacmHocmu cydeli MexdyHapodHozo Cyda OOH npu paccmompeHuu dena o KOzo-3anadHoli
Adppuke I/ Poccuiickuii opugmueckuid xxypHas. 2023. Ne 5. C. 35.

® Case concerning Allegations of Genocide under the Convention on the Prevention and Punishment of the Crime of Genocide
(Ukraine v. Russian Federation: 32 States intervening). P. 49.

8 lbid. P. 57.
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Takum 06pa3oM, rN106a/bHbIA HappaTMB LMBUAN30BAHHOCTW, KOTOPbIA Hekorga Oblal OCHOBHbIM A/1s
MeXyHapo4HOro npasa, MOCTENEHHO MepecTas perynsipHo TpaHCAMpoBaTbCs, HO BOCNPOM3BOAW/ICS JIULLb
nspegka As1s aprymeHTauum oTAebHbIX NMO3ULMIA Ha OCHOBE CTapblX TEKCTOB, HO HE AJ/19 OHTOMNOMMYECKOro
BOCNPUSTUS NpaBa.

MapannensHo ¢ oTMMpaHueM r106anbHOT0 HappatuBa MNOSBUIOCL MHOXECTBO HOBbIX uael u
HappaTMBOB, OMUCbIBAKOLWMX MeXAyHapoaHoe npaso. [. KeHHean ykasbiBasl, UTO OCHOBHOW dounocodmei
npasa nocsie 1945 roga cTano MHOXECTBO HOPMATVBHbIX NMPOEKTOB PEKOHCTPYKLMMEL, Tocne Kpaxa BemKux
pacckas3oB, 06eLlaBLUNX PaBEHCTBO W ChpaBes/IMBOCTbL B MnpaBe, B (hopMMpOBaHWM HappaTuBOB CTanu
yyacTBOBaTb CaMmble pasHble akTopbl. [0/10ca, KOTOpble paHblUe WIHOPUPOBA/IMCL U HE BOCMPUHUMAINCH
NpeBa/IMpYHOLLIElT EBPOMENCKOM HayKOM, CTasin HEOTBEM/IEMOI YacTbO ANCKYpCca npaBa, B KOTOPOM 0co6oe
MEeCTO 3aHUMaeT NoaxoL cTpaH TpeTbero mupa (aHrn.: Third World approaches to international law, nanee —
TBEW). AN 3TOro NoaxoAa HOPMbl MEX/YHApOAHOro npasa SBASKTCA WHCTPYMEHTOM MMNepuasn3Ma u
nopabolleHnsi, Tak Kak 4epe3 MnpaBo, OTpaxawllee «LUMBUIN3ALUMOHHbIE MWUCCUW», Pa3BUTblE CTpaHbl
rnobanbHoro CeBepa KOHTPOMUPYHT CTpaHbl rnobanbHoro KOra U ycTaHaB/IMBAKOT «eCTECTBEHHOCTb»
rocnogcTea®?,

Mepsoe nokonewne TBEW/ 6oponock 3a [AEKOMOHW3ALMIO U HOPUAMYECKOE  PaBeHCTBO,
cnocobcTBOBaBLUME npoueccaM 06pa3oBaHWs HOBbIX He3aBUCUMbIX rocygapctB. OpfHako HOBble
rocygapcresa CTO/IKHY/IMCb C TEM, YTO OHWM BCE PaBHO He MOryT CyLlecTBoBaTb B OA4HOM naHAwacdTe
paBeHCTBa C eBponeiickumu rocygapctsamu. [lpy 3TOM camMu HOpPMbl MpaBa HEe Hanpas/eHbl Ha
HUMM/IMCTUYECKOE OTpULL@HME COBPEMEHHOIO MEXAYHapOoAHOrO npaBa, Tak Kak OHO OCTaeTcs OAHVMM U3
NOCNefHNX XPYNKNX UHCTPYMEHTOB 3alLThbl, AOCTYMHbIX CTpaHam TpeTbero mupa®. Mpeactasutenn TBEA
HamepeBalTCsl cAenatb WCTOPWIO COMPOTMB/EHUS Pa3BUTbIM TOCYAAPCTBaM HEOTLEM/IEMOI 4acTbio
HappaTMBa MeXAyHapOoAHOro fnpaBa, BO3AENCTBYS Ha MPaBOBOE BOOOpaXeHWe 4epe3 NuTepaTtypHble U
XY[OXECTBEHHble (DOPMbl. Kpome TOro, OHM YTBEPXAAIOT, YTO HEOOXOAMMO COTpyAHWYaTb C ApPYrMMM
KpUTUKaMnU HeonnbepanbHOro noaxoda K MexayHapogHOMY MpaBy W NPefsioKUTb KOHKPETHbIE U3MEHEHUS
HOpPM npaBa («/AeKoMoHU3auMsa MexayHapogHoro npasa»)®. CerogHs Bce OTAe/lbHble YesioBeveckue
coobLlecTBa MOCTEMEHHO CTAHOBATCHA MOJTHOLEHHbIMUA CyObekTamMyn MeXAyHapoAHOro npasa, OfHakKo
MEeXAyHapO4HbIi  MpaBoOMNoOpsAAoOK elwe He BblpaboTasl MeTogoB W MPUEMOB, HEOOXOAMMbIX ON1S
perynimpoBaHunsi BCEro MexyHapoHOro coo6LLecTBa B Takom Mmupe®,

NTaK, BaXKHO KOMMOHEHTON WHTENNEKTYas/IbHOTO MOJS, OKPYXXAaloLEro BOMPOCbl PaBEHCTBA, SIBASETCS
Kpax 60/1blIMX HAappaT1BOB, 06eLaBLUNX HACTYM/IEHNE CNpaBe/IMBOCTA 1 paBEHCTBA Yepe3 NPUHATAE HOPM
npaBa. Kpax He 03Ha4aeT MOSIHOr0 MCYE3HOBEHMS HappaTvMBa LUBW/IM30BAHHOCTU M3 AMCKypCa, HO JIMLLb
yKa3blBaeT Ha TO, UTO B HayKe MeXAyHapOoJHOro npasa 3ToT HappaTuB NepecTan nurpatb pPosib €A4NHCTBEHHOIA
N CaMOOYEBMAHOW WUCTWHbLI. [MapannenbHo WAET npouecc (OPMUPOBAHUS HOBbIX HappaTWBOB,
OnMcbiBaLLNX BUAEHME MUpa TeMu CcyObekTamMu, KOTOopble [0 MNOC/AefHEro BpPeMEeHW He BAUSAIU Ha
hopmMMpoBaHne npasa, MOCKOMbKY MNpebbiBasin B COCTOAHWMM YrHETEHWs. Tenepb Xe CyObekTbl, Hekorga
OfpaHN4YeHHble B MpaBax, MOMy4YUM TFOI0C U CTa/IM pacckasbiBaTb CBOK WCTOPUID. OTO NPMBENO K
hOpPMMpPOBaHNIO MapafoKCa/IbHOrO UM MPOTMBOPEYMBOrO faHawadTa HappaTtuBoB, COMPOBOXAAIOLLMX
Kakgoe cobbiTve, npoucxogsuiee B Mupe. B HeM OAHOBPEMEHHO COCYLIECTBYHOT MCTOpPWM, UMELMe
OOMHAKOBYHO CW/y. Bce OHM WCTUHBI ANS TEX, KTO MX pacCkasbiBaeT, OJHAKO HW OfHa U3 HUX HE MOXET
npeTeHgoBaTb Ha abCO/MTHYID MCTMHHOCTb, CTaTb Jlyylle WM npaBavBee, YeMm Apyrne mucrtopun. M3-3a
NOCTMOAEPHNCTCKOTO CTO/IKHOBEHMS OAMHAKOBO UCTUHHBIX HAPPaTUBOB HEBO3MOXHO CAENATb O4HO3HAYHbI
BbIOOP B MO/Ib3Y OAHOIO U3 HUX.

HoMoc npuHUMNa paBeHCTBA CErofHA COCTOMT W3 MNPOTMBOPEYMBBLIX WCTOPWIA, OMUCbIBAOLLIMX
OOHOBPEMEHHO W HAaCTynjieHne obLiero nopsaka u 60pbby € 3TMM NopsAKoM. B 3aBUCUMMOCTU OT TOUKM
3peHNss MEHSIETCSA M OLUEHKa PaBeHCTBa, WM TOr0, Kak OHO YyCTaHaB/MBaeTcs B Mupe. Takoe COCTosiHWe
HOMOCa — 3aKOHOMepHOoe CcnefcTBue ped/ieKCMM M OCO3HaHWUA CTPYKTYP UCTOpUIA O Mopsiake, KoTopble
UMMNVLMTHO cogepxar B cebe HepaBEHCTBO M COOTBETCTBEHHO ANCKPUMUHALMNIO.

81 Kennedy D. Two Globalization of Law & (and) Legal Thought: 1850-1968 // Suffolk UL Rev. 2002. Vol. 36. P. 631.

8 Chimni B. S. Third World Approaches to International Law: A Manifesto // International Community Law Review. 2006. Vol. 8. P. 15.
8 lbid. P. 26.

8 lbid. P. 22.

8  Fatouros A. A. International Law and the Third World // Virginia Law Review. 1964. P. 818.

30



3. Bpemsi KONOKONLYNKOB
3.1. MNMowuck HOBOro nopsiaka

LEeKOHCTPYKLUMSA mnaen paBeHCTBa 4yepe3 Npu3My HappaTMBHOIO aHann3a noABOAWT K napagoKcasibHoMy
BbIBOAY O TOM, YTO B CaMuX MPaBOBbIX HOPMax COAEPXAaTCs HepaBeHCTBO U AUCKPUMUHaUMS. MocTpoeHne
60/1bLLIOI0 HappatMBa O PaBeHCTBE HE MOXET OCHOBbLIBATLCH WCK/IOUUTENIbLHO Ha NMPaBOBbIX UAEAX: Takoe
paBeHCTBO Oyaer 6eccogepxarenibHo. CyBepeHHOe paBeHCTBO SBMSETCA He NPOEKTOM B3anmmoaeincTsus
rocygapcTts, HO Avb OUKUMER, NoAAepXMBatOLLEl CylleCTBOBaHWE MO3UTUBWUCTCKOM KapTUHbI Mupa u
pacLumpsoLLeli BO3MOXHOCTMN IOPUANHECKOTO pemMecsia B OTHOLLEHUSX MEXAy rocygapcTBamu.

Mpu 3TOM MNPVHUMMN paBEHCTBA COAEPXMT B cebe MMNINLUUTHOE HEPAaBEHCTBO M AUCKPMMMHAUMIO,
MOCKOMbKY OH OCHOBaH Ha nopsgke scesieHHoU. OfHako Takas NpuHUMNuasbHas nepapxnyHocTb B HOMOCE
paBeHCTBa 4151 MHOTUX SIB/ISIETCS HE HEQ0CTaTKOM, a NPeEMMYLLECTBOM, Tak Kak Mo3BOMSET MOTyLLECTBEHHbLIM
rocygapcteaM pacrnpoCTpaHsiTb CBOK BflacTb M B3rNsAbl No mupy. MNpuyem ceivac 3To MpoucxoguT B
HappaTMBe COAENCTBMS pPa3BUTUIO, aHaNIOTMYHOM LIMBUN3ATOPCKON MWUCCUM M OCHOBAHHOM Ha Tex Xe
npeanockisikax nporpecca 1 pasyma. ®rHaHCOBOE 3aKabasieHne pasBMBarLLMXCS rOCyAapCTB NPOUCXOANT U
yepes WHCTUTYTbI COOENCTBUSA MEXAYyHapOLHOMY pPas3BUTUIO, W Yepe3 AeATeNlbHOCTb pasnunyHbix THK. Ons
60/bLLIMX TOCYAapCcTB NOPSALOK, OCHOBaHHbLIA Ha CyBEepPEHHOM PaBeHCTBE, OYEHb YA00EH Npu NPoABUKEHUN
CBOVIX WHTEPECOB, NO3TOMY MOXHO NPEeAnoNoXKWTb, YTO Ae(eKTHOCTb HOMOCa paBeHCTBa He MpuBeLeT K
OTKasy OT MpUHUMNa CYBEPEHHOrO paBeHCTBa. BonblMM rocygapcrBam HET HyXAbl MPOBO3riawarb cebs
LUeHTpamMn UuUMBUAN3aAUMKM, METpono/MaMu U Tak pganee. OHM M Tak noayyaT 3TOT cTaTyc uYepes
pacnpocTpaHeHne CBOeli KynbTypbl M HappaTUBOB, «MpoJalolmux» onpeaeneHHoe BuAeHue 6GoratcTea u
fobpa. B To e Bpems MasibiM rocygapcTBam ropAocTb U NamsiTb O KPOBOMPO/IMTHOM 60pbbe 3a paBeHCTBO
He MO3BOJISAIT OTKa3aTbCsl OT MPUHUMNA CYBEPEHHOro paBeHCTBa. MO3TOMY, KOHEYHO, HE CTOMT OXuAaaTb
n3ameHeHnin Yctaea OOH wunmu Kakmx-TO OPUANYECKUX NEPEOCMbIC/IEHNA NpaBu/ B3aUMOOTHOLLEHNWS
rocynapcTs.

OpHako BeC HaKOM/EHHbIX MPo6/aeM MOXET MoAroTOBUTH MOYBY A/1S1 KY/IbTYPHOrO MNepeocMbICNeHns
nopsigka COCyLLeCTBOBaHUSA rocygapcTB, KOTOpOe MOB/AMSET M Ha npaBo. PyuHbI NpaBOBbIX Teopui W
HappaTMBOB MNPeLonpPenenstoT HeOOXO4UMOCTb MHTENNEKTYa/IbHOrO MepecmMoTpa YCTOSBLUMXCA 60/bLUMX
NPOEKTOB MEeXAyHapoAHOro npasa.

Mounck Yero-To HOBOTO B NaHAWadTe pa3pyLUeHHbIX HApPPaTBOB AJ/18 3anafHoli HaykKn MOXET NMPUBECTU K
obpalleHnio K naesam BocTtoka®® mam npolusioro, KOTOpoe Ka3asioch NMPOCTbIM UM MOHATHLIM, OCOGEHHO Ha
d)oHe pasBUTUS TEXHOOTUIA, HapacTalWmx rnobasibHbIX NPO6MeM, Kak 3KOHOMUYECKMX, BK/OYAs KPU3NC
2008 roga 1 ToproBble BOWHbI, Tak U 3KO/TOTMYECKNX, a Takke NOCTMOAEPHUCTCKON AEKOHCTPYKLUUN Ky bTYpPbI.
KoHuenumn nocT-nocTMoAepHa 4151 NPeoAo/IEHNS 3TUX KPU3NCOB CTPEMSATCSH BHOBb 06paTUTbCSA M 06pecTu
ornopy B HeKorga OTBEPrHYTbIX M AEKOHCTPYMPOBAHHbLIX BEYHbIX M 06LENPU3HaHHbIX naeanax. Mpumepsi
3TOro BWAHbI B COBPEMEHHOM MCKycCTBEe, Hanpumep B akademuueckoii My3bike®” u apyrux cdepaxte,
Hanbonee pacnpocTpaHeHHON 1M NpoAyMaHHONM KOHLEeNumMelr Takoro BUAEeHUs Mupa siBNseTcs MeTaModepH.
B HeM NpoBo3rnallaeTcsl NPUHATUE U YUeT uaeli NpoL/ibiX SMN0X, a He UX OTCeYyeHue, Kak B nocTMoaepHe®.
OcCHOBHasi €ro BHYTPEHHSA XapakTepucTMka COCTOUT B KonebaHusx (OCUMANsauun) — MNOCTOSIHHbIX
pacKkaumBaHUsIX MeXay pasHbIMU UAESMU U LEHHOCTSMM, TaKUMK Kak MofepH 1 nocTtmoaepH™.

MeTamogepH NOMHUT O 6eCCMbIC/IEHHOCTM 60/IbLUMX HAPPAaTMBOB, HO BCE XXE XO4YET NOBEPUTbL B KAKON-TO
n3 Hux®'. OT4yacTu 370 BepHO M Ans Poccun. Kak oTmevan npeacegatens KoHcTUTyuuoHHoro Cyaa
B. [. 3opbkuH, Poccusi, He cTaB MNOMHOCTbIO 0O6OLECTBOM MOAEPHA, CTOSIKHy/laCcb C HOBOW A1 Hee
NMOCTMOZEPHUCTCKO MapafurmMoii  ycTpoiicTBa 06LIECTBEHHON XM3HM®®. H. XpylleBa nNWULLIET, YTo
MeTaMOAEPHUCTCKNE TEHAEHLMN CPE3OHNPOBA/IN C KY/IbTYPHO-(OMI0COdICKON PELLETKOM PYCCKOW KyNbTYypbl,
B YaCTHOCTW XO/IM3MOM PYCCKOI chunocodpmun, o6beanHALLEN paunoHanbHOe U UHTYUTUBHOE, BHYTPEHHee

8 B yacTHOCTM, nocnegHue paboTbl B. /1. TONCTbIX NOKa3biBAKOT TAKON MOBOPOT Ha BOCTOK ANs UCCNeAoBaHUS HOBOI OHTOMOIMN
npasa.

8 XpyweBsa H. A. MemamodepH 8 My3bike U 8okpye Hee. M. : PUMOJT knaccuk, 2020.

8% BaH geH Akkep P. MemamodepHusm. VicmopudHocmb, Adhghekm u [ny6uHa nocsne nocmmodepHusma. M. : PUMON Knaccuk,
2020.C. 196-214.

8 Tam xe. 45-46.

% Tamxe. C. 47.

9 Xpywesa H. A. Ykas. cou. C. 11.

9 3opbkuH B. [. [Mpaso memamodepHa: rocmaHoska npo6aemsl [/ BbicTynneHne Ha IX TleTep6yprckom MexayHapoaHOM
topugunueckom chopyme. URL: https://rg.ru/2019/05/16/zorkin-priverzhennost-vernoj-filosofii-prava-pozvoliaet-tvorit-dobro.html (gata
obpalyeHus: 26.02. 2024).
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M BHELUHee, pasMbllunieHre 1 Bepy®. OHa BEpHO OTMEYaEeT CBSA3b MEXAY TPAAMLMOHHON COGOPHOCTLIO U
Be3JecyLleil Mpo3payHOCTbI0 YETBEPTOW MPOMBILLIEHHON peBonuuY, rae BCce nonajawllee B WHTEpHET
OKa3blBaeTCs Ha BUAY Y BCEX, U, COOTBETCTBEHHO, MAesl BpaTcTBa CTaHOBUTCA €AUHCTBEHHON OnpaBaaHHON
MoZenbio B3anMoAeicTBmA nogeii. PennrnosHocTb, NpucyLas pycckoi dpmnocodun, HanoMmuHaeT TOCKY No
60/1bWMM HappaTuBam. BO3MOXHOCTb PesIMrmo3HOro OTHOLUEHUS K NpaBy M MUPY NepepoxaaeTcs B BUAeE
CTPeM/IeHNs K HOBOIA LIeNIOCTHOCTK, BK/THoUatoLLell B ce6si NOCTMOAEPHUCTCKYIO KPUTUKY®:,

Taknm obpasom, meTamogepH opMupyeT ocobble KyNbTypHblE pamMKku BOCNPUATUS npasBa. B Poccun
KyNlbTYypHOE  BOCMpUSATME MpaBa, OCHOBAHHOE Ha KonebaHun Mexgy O60AbluMUM  ngesMm U
NOCTMOZAEPHNCTCKON AEKOHCTPYKLUMEN, MOXET OCHOBbLIBATLCA Ha MOLEPHUCTCKOW PENNrMo3Hoi cmnocodnn,
yTBEpXAaatoweii 6onbwme HappaTtvebl. O. LLUneHrnep, HEMELKWIA Ky/bTyposior Hadasia XX Beka, BblAensn B
KaX0W KynbType Hekuii NpacvMMBOS, HEKYHD AeACTBUTE/bHOCTb B fA3blke ee chopm. Poccuto oH onuckiBan
yepe3 npacyvMBO/ GECKOHEYHON paBHUHLI, F4e Aylla pacTBOPSETCA B OPU3OHTas/IbHOM Mupe 6GpartcKoli
No6BM, aHTMTE30/ KOTOPOMY BbICTyMaeT BepTVKaslb 3ron3ma U CTPEM/IEHMS K CamMOCOBEPLLEHCTBOBaHMIO.
B tBOpuecTBe [ocToeBckoro LUneHrnep yBuaen, kak repoii PackosibHMKOBa SABASIETCA NLLIb 6E3/IMKUM HEKTO
B «Mbl», U MPOTUBOMNOCTABW/I €ro OTTOYEHHOMY «si» Hexntogosa J1. H. Tonctoro®. Ans Hero nog/MHHO
pycckoe MoHsATVEe NpaB/bl 03HaYaeT 6e3bIMAHHOE Cornacue nprU3BaHHbIX.

Takme Xe magen BbiCKasbiBaloTcs B paboTtax B. C. ConoBbeBa. [ HEro maes paBeHCTBa U CBOOOAbI
6bl1a ocHoBOW npaBa. OTcyTcTBME OOLLEr0 paBeHCTBa, Korga vuo, yTBepxaas cBoe nNpasBo no OTHOLLUEHWUIO
K OpyruMm, He npu3HaeT o6sizaTeslbHbIMM MpaBa 3TUX ApyrviX, npuBoavT K Henpasae®. [Ana ConoBbeBa
NpaBOMEpPHbIVi NOPAJOK YTBEPXKAAET HEYTO Bceobliee M OAMHAKOBOE, Tak Kak npaBa obs3aresbHbl A5
Kaxaoro, a TakuMm obbeanHALWYM (hakToOpoM ABSETCS TO, YTO BCE OHWM OAMHAKOBO ABASKOTCA /MUAMU —
CaMOCTOSITE/IbHLIMY 1 CBOBOAHBLIMY CyLLecTBaMu. TakuM 06pa3om, NCX04sA U3 paBeHCTBa Kak hopMbl NpaBa,
yTBEpXaaetcs cBo6ofa Kak cogepxaHve npasa®. B. C. Co/loBLEB BUE/ B NPABOBOM PaBEHCTBE OCHOBY
CYLLECTBOBaHNSA NOPSAKA.

OpHoBpeMEHHO C ufgeeli npasBoBoro paseHcTBa B. C. ConoBbeB MNpu3HaBasl, 4YTO B YesiOBeEKe
NPUCYTCTBYET GOXECTBEHHbIN, UM AEMOHUYECKMiA, acnekT®. YenoBek He BCeeAuHOe CYLECTBO, a TO/bKO
6ECKOHEYHO Masias efuHuLa, UMerLlass BHe cebsi BCe Apyroe, MO3TOMYy [AOCTWYb BCEEAMHCTBA, CBOEWA
€©CTECTBEHHOI LeNn BO3MOXHO TO/IbKO OTKasaBLUMCb OT COOGCTBEHHON OTAE/bHOCTM, BOCMPUHUMAS |
NPVHUMAs XU3HEHHOE COAEPXXaHUe BCEX APYIMX, OTHOCSCh K HUM HE Kak K rpaHuue CBOeW cBO60abI, a Kak K
ee cogepxaHuio 1 06bekTy. B oTkase OT OTAeNbHOCTU KakK[O0€e CYLIECTBO HE OrpaHU4MBaeTcs ApyrvmMu, a
BocnonHsetcs nmn'®. Takoe eguHeHne, onpeaensieMoe 60XeCTBEHHbIM HAYa/IoM B YE/TOBEKE, MOXET GbITb
OCHOBaHO VICK/IOUMTENBHO Ha YyBCTBE /06BYU, B pe3ysikTaTe Yero o6LecTBo 06pasyeTcs Kak LepkoBbot,

Kpowme Toro, B. C. ConoBbeB nucas, YTo YHUBEpPCasibHblA HPABCTBEHHbI NPUHLUMUM TPEBYET NobUTb BCEX
nogeit kak caMux cebsi, U3 Yero SI0rMYECKN BbITEKAET HPABCTBEHHAs 0683aHHOCTb 1I06UTbL BCE HAPOAHOCTU
Kak co6cTBeHHy0'?,  CyllecTBoBaHMe Takoil 06s3aHHOCTM He o3HadaeT gans  B. C. ConoBbeBa
NCUXO/IOTMYECKON OAMHAKOBOCTM YYBCTBA, & TOJIbKO 3TUYECKOEe PAaBEHCTBO BOJSIEBOTO OTHOLLEHWS, TO €CTb
4yenoBeK [O/HKEH XOTeTb WCTUHHOTO 6nara Bcem Hapogam, Kak UM CO6CTBEHHOMY. Takas J/it060Bb
6/1aroBO/IEHUSI CBSA3aHa C NOHVMaHMEM U 0406GPEHNEM NOMOXNTETbHbIX 0COGEHHOCTEN BCEX UyXMX Haumii'®,

B cocyliecTBoBaHMM NMPaBOBOIrO paBeHCTBA W PEIUTMO3HOIO CTPEMJIEHMS K MOCTPOEHNIO BCEEAMHCTBA Ha
OCHOBE LIepPKBU NPOCTYNaeT MOAEPHUCTCKOE MpeAacTaBsieHne 0 60/bLIOM HappatuBe, 06beaMHSOWEM BCe
rocygapctsa nof Hekoi oblueit naeein n yTBePXAatoLEM NX PaBEHCTBO B YeM-TO BHelLHeM. Ha npaktuke
3Ta maes BblpaXasiacb B MOCTPOEHUN Maen o GpaTckux Hapogax. bpaTckue Hapodbl CUMTa/IUCL PaBHbLIMU
ApYyr Apyry, HO Mpy 3TOM 3aKpblB/IMCb [/la3a Ha pasMepbl M MOLLb FOCYAapcTB, Tak Kak Hapogpl,
NCMOSIHEHHbIE NIH060BLI0 APYT K APYrY, BOCMIPUHUMAaN CBOMX cOceaeli paBHbIMY cebe.

Mpu atom B. C. ConoBbeB NPU3HAET pas/ivung Mexay vuamu. B abconoTHoOM nopsgke rocnogcTsyer
NnosIHoe eQUHCTBO BCEX B GE3YC/I0BHOW NHO6BU, HO eC/n Obl MeXAY BCEMU HE ObI/I0 HAKAKOro pasninuns, To n

% Xpyuwesa H. A. Yka3. cou. C. 130.

% Tam xe.

% LneHrnep O. 3akam 3anadHozo mupa. Oyepku Mopghosioauu Muposoli ucmopuu. M. : A3byka, 2023. C. 363.
% Tam xe.

9 ConoebeB B. C. Kpumuka oms/iedeHHbIX Hadasl. M. : «Hayka», 2001. C. 145.
% Tamxe. C. 146.

% Tamxe. C. 149.

10 Tam xe. C. 150-151.

101 Tam xe. C. 151.

102 Tam xe. C. 436-437.

103 Tam xe. C. 438.
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n60Bb He cMoria 6bl NPoABUTLCA. EAMHCTBO 6b1/10 6bl NYCTHIM Y MEPTBbIM 6e3pasnuuneM. XoTa Kaxabli
HOCWT WM BblpaXXaeT OAHY WAEK BCeeAMHCTBA, OH AenaeT 3TO MO-CBOEMY, OCOGEHHbIM 06pa3oM, TeM
CaMbIM CTaHOBACb HEOOXOAMMbIM M O6GpeTas OCHOBaHWUs ObITMA B abCONOTHOM OpraHu3me. BceegnHCTBO
BO3MOXHO TO/IbKO C YY4ETOM pasnnumiit®. ConoBbLEB NULLET, UTO BCE CYLLECTBA TOXAECTBEHHbI MEX/y CO60l
MO OTHOLUEHMWIO K LEefloMy Wau B abCo/OTHOM, Kak BCe BENUYMHbLI PaBHbl MeXay CO60iM N0 OTHOLIEHMIO K
6GECKOHEUYHOW BENNYMHE, UX B3aMMHOE OTHOLUEeHWEe Apyr K Apyry pasnnyaeTtcs B CWUAYy OCOGEHHOCTel
cneuvanbHoO ungen kaxaoro cyllectsal®”. B koHuenuuu ConoBbeBa WAeasilbHOe AyXOBHOEe O06LIecTBO,
npepcraensowee abCcooTHbIN NOPSAAOK Ye/l0BeYecTBa, OCHOBAHO Ha MaeasibHON O6LHOCTU U naeasibHbIX
pasnnumnsxoe,

Vaean paBeHCTBa OCHOBbIBA/ICA HA MpeACTaBEHMN O BCEEAMHCTBE N0AEl 1 nx niobsmn. ECTecTBeHHO, 1
9TW HappaTtuBbl cogepxar B cebe Ty xe camyl npobnemy, 4to M Apyrue MOAEPHWUCTCKME MPOEKThI.
CobctBeHHo B. C. ConoBbeB cam nucas, 4Yto TO, BO UTO Hapoh BepUT, HENPEMEHHO NpU3HaeTCH
6e3yCcfoBHbIM M 0O4YEBUAHLIM 6/1arOM, YEeM-TO XOPOLUMM, a MO3TOMY OHO MPU3HAETCHA TakuMm U A1 BCeX
ApYTUx HapofHocTeii'”. HappaTvB paBeHCTBa, OCHOBaHHbIi Ha waee Gpartckoii Mo6BM 1 BCeeaMHCTBA
nofen, ucknyaer M3 UCTOpUM BCeX TeX, KTO He paccmaTpuBaeTcs Kak 6paTckuil Hapog, Wan Tex, KTo
OTKasblBaeTCs OT uaeun sceeguHcTBa. KOHEYHO, 3TOT HappaTB MOXET ObITb AEKOHCTPYMPOBAH M NOKa3aH Kak
HECOCTOATEbHbIA N0 aHaTOTUN APYrMMU 60/1bLLIMMIN HappaTMBaMu, HO B HEFO XOYETCA BEPUTD.

B Takmx Ky/bTYpHbIX pamMKax MOXHO MpeanonoXmntb BO3HMKHOBEHME HEe 60MbLIOTO HappaTvBa, HO
nuctopumn 60MbLIenl, YemM cyBepeHuTeT. HeobxogmmocTb 0b6palleHns K HOBbIM MAaesaMm Aas B3rnsga Ha
NpaBoNopsifoK NPMBEAET K TOMY, YTO UX CpaBHEHWE Oy[eT HEBO3MOXHO MPOBOAMTL JIMWb MO O4HOMY
Kputeputo. CHATME KOPOHbI YHUBEPC&/IbHOCTM C MAEW paBeHCTBa MO3BOMUT €l BHOBb OOGPECcTU CMbIC/ B
HebonbWNX coobllecTBax. ®parMeHTUpOBaHHOE pacnpoCTpaHeHWe WuAen pPaBeHCTBa, BO3MOXHO,
penurmosHoro TOJSIKa, MO3BO/IMT OGecneunTb pPaBeHCTBO B HEeO6O/bLUMX COo06LecTBax M MNOCTPOUTb
NOPSIAOK-KOCMOC: JIMLLEHHbIV MePapXMYHOCTU OAHOMOSISIPHOTO MUpa, HO CoAepXaTesfibHblil U HanOMHEeHHbI
CMbIC/IOM, OOBbEAUHAIOWNIA pasHble rpynnbl, BHYTPY KOTOPOro rocyfapcrBa pasHbl. POCCUMICKUIA NOPSALOK
MOXET OblTb OCHOBaH Ha HaUWOHa/IbHOI dhmnnocodnn, 3akpennsaowen NboBb Kak OCHOBY BCeeanHCTBA U
006beanHEeHUs nu,

Mpu 3TOM Takol NOpsAOK He MNpeTeHAyeT Ha YHUBEPCa/IbHOCTb, OrpaHMyYMBasiCb fMLb HECKOSbKMMU
cTpaHamu. COOTBETCTBEHHO, HOMOC pPaBEHCTBA B HOBOM MMWPE OCHOBLIBAETCSH Ha UCTOPUSAX O pPaBHbIX
OTHOLLEHUSIX TOCYAAPCTB MeXAy COO0i B HEGO/bLUMX COOOLECTBaxX, MO3TOMY HOMOC B HEM MHOFOrpaHeH u
COCTOUT M3 Pa3HbIX OAMHAKOBO UCTUHHbIX HAPPaTMBOB, KOTOPbIE HE CTPEMATCS OXBATUTbL BECH MUP.

3.2. BnnsaHne HOBOro nopsagka Ha npaso

MpeacTaBneHve o Mo6BM Kak OCHOBE FOMOrEHHOro Mnopsiika, oGecneyvBalolLero PaBeHCTBO, SB/SETCS
CBOEro poja MPOeKTOM YTOMuWU. YTOMUA Kak pa3 BoM/owaeT B ce6e LEeHHOCTHOe SApo npasa, Tak Kak
MMEHHO B MWAea/lbHOM NOCTPOEHUM o6LIecTBa Waeu peanusyloTcsl Ha npakTuke. [oCTMoAepHUCTCKoe
BOCMPUATME TMpPsYET YTONWID 3a TYMaHOM [JEKOHCTPYKUMW, TEM CaMbiM fLAs MpPaBO LEHHOCTHOTO
cofepXaHusi.

M3meHeHre nopsigka nprvBedeT K afjanTauvy M pPerMoHasibHoli MHTepnpeTauyum HOpM, Jiexalmx B
OCHOBaHUM MepapxrMyHoro npaBonopsiaka. HopMmbl jus cogens yxe celiuac pasnuyatoTcsl cogepxare/nbHo B
3aBMCUMOCTU OT Ky/bTYp W MNpaBOBbIX Tpaavumiil®®. Takoil npolecc cTaHeT TeHAeHuueil B CBA3M C
M3MEHEeHNEM BUEHNSA NOPAAKA U paBeHCTBA.

B OTHOLLEHWN HOPM juS cogens WX UMNEPaTUBHOCTb W PETVOHA/IM3M MPUHLMMNANBHO HECOBMECTUMBI,
0flHaKo noaxof, MexamepuKaHCKoW CucTeMbl 3aliMTbl NpaB YesioBeka O6YC/IOB/IeH B MepByld ovepeflb
MECTHbIMI NOTPEGHOCTAMU, Tak Kak MexamepukaHckuii Cya No npaBam uyenoBeka NpusHaeT pafd HOPM jus
cogens, HO AenaeT 3TO B KOHKPETHOM KOHTEKCTE U A1 KOHKPETHOR uenu®. PervoHasibHble HOPMbI jUS
cogens Heu3BeXHO HaMoJIHATCSA MAE0MOTMYECKUM cogepXaHneM. OQHUM U3 MPUMEPOB TaKOro HaNo/THEHNS

104 Tam xe. C. 163.

105 Tam xe. C. 164.

16 Tam xe. C. 164.

107 Tam xe. C. 436.

18 | inderfalk U. Understanding the Jus Cogens Debate: the Pervasive Influence of Legal Positivism and Legal Idealism I/ Netherlands
Yearbook of International Law 2015: Jus Cogens: Quo Vadis?. 2016. P. 70-72; Kadelbach S. Genesis, Function and Identification of
Jus Cogens Norms [/ Netherlands Yearbook of International Law 2015: Jus Cogens: Quo Vadis?. 2016. P. 169.

19 Lima L. C., Marotti L. An Unlikely Duo? Regionalism and Jus Cogens in International Law /| Goettingen J. Intl L. 2022. Vol. 12.
P. 238-239.
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ABMSeTCA  MAes  MpOSeTapckoro  MHTepHauMoHanvMama,  00A3blBalolero  okasbiBaTb  MOMOLLb
COUMaIMCTNYECKUM CTpaHaMm, KoTopas, no MHeHuto [. . TyHkuHa, SBAsNacb HOPMO MMMEepaTUBHOrO
xapaktepa®. KoHuenuusi perMoHasibHbIX HOPM jUS COgens CTPafaeT OT KOHLUENTyaslbHbIX TPYAHOCTEN.
Kpome TOro, MHorve rocygapcrsa npsiMO He corflallasiuch C Held, a No3ToMy fitobast NonbiTka onpeaennTb
OCHOBHbIE KpUTEPWUM TakMx HOPM Obina 6bl KpaliHe cy6beKTUBHON W Npou3BosbHOKM. HecMoTps Ha
0603Ha4YeHHbIe TPYAHOCTU BHYTPY MO3UTUBUCTCKOM CUCTEMbI, CMbIC/IOBOE HAMNOMHEHWE Taknx HOPM caenaeT
BO3MOXHbIM MOCTPOEHME NopsaKa, 06ecneymBatoLLero paBeHCTBO.

B TakoMm nopsgke MeTamoAepH YTBEPXAAET He LEHHOCTHbIA pensTuBM3M, r4e BCe LEeHHOCTM
paccMaTpvBaloTCs KakK OAMHAaKOBble, a CUCTEMY KBasUMEPApXMUECKMX UeHHocTel™?, To ecTb B KakgoMm
obLlecTBe, rocyfapctse Win LMBUIM3ALUA MOXHO BbIAE/UTb CBOM XapakKTepHble Mepapxuu LLeHHOCTEN.
[aHHan kBasuvepapxusi He 3akpernsieHa HOPMAaTMBHO M He OTpaxeHa B AOKyMeHTax, HO npegonpegeneHa
ncTopuei, KynsTypoii n faxe YHUBEPCUTETCKON cpeoi.

W3 Tpagnumn mogepHa nopsaok kocmoca 6epet naeto gudgepeHuMpoBaHHOIO OTHOLLEHNS K LLEHHOCTAM.
OpHako ecnv efBa /i He Ha BCEM MPOTSHXKEHUM UCTOPUM MEXAYHApPOAHOro NpaBa eBponelickne LeHHOCTU
6blAM «ydlle» U NpPeBaNMpoBa/IN Haf LEHHOCTSMU APYrX HApoAoB, TO B TaKOM Nopsiake eBponelickue
LLleHHOCTN CTaBSATCA B OAWH PAfd, C LEHHOCTAMW WHbIX KyNbTyp W UMBWAU3AUMIA. BHYTpM 3TOR cucTeMbl
LleHHOCTel NMpuopuTeT OTAaeTcs pasHbIM UAesiM, 13-3a Yero B MeXAyHapoAHO-MPaBoBOM CMope OAWH Habop
LEHHOCTHbIX apryMeHTOB BOCMPUHMMAETCH Kak 60n1ee BECOMbIN, YEM APYTOW.

Cnncok KBasvumepapxmyeckmx LIeHHOCTel onpefensierca AN KaXAoro OTAeNbHOro YesnioBeka U Ans
onpegeneHHbIx 06LecTs. CouMoNory NbITaloTcs ONpPeaenTb U CrpyNnUpPoBaTh Pa3HOYPOBHEBbLIE LIEHHOCTU:
Hanpumep, 6asa World Value Survey'® ocHOBbIBaeTCS Ha pe3y/ikTaTax OMpoCcOB, NMPOBEAEHHbLIX MOYTU B
100 cTpaHax Mupa. Takne onpochl BbISBAAIOT OTHOLUEHWEe MoAel K 4eMOKPaTMM, MHOCTPaHLUaM, paBeHCTBY
nT.0. Ha ocHoBaHWM pe3ynsTaToB ONpocoB (hOpMUPYIOTCA rpadiuki, OTpaxalowme OTHOLLeHWEe Nogen K
KaTeropusiMm LEHHOCTEW BbDKMBaHWNS/CaMOBbLIPaXXEHNS, a Takke TPaaMLUMOHHbLIM/CEKYNSPHO-PaLOHaIbHBIMN
LeHHoCTAM. KOHeYyHo, OHWM He MOryT MAeanbHO OTpaXaTb LEHHOCTM TOro MAM WHOro coobuiecTBa, HO
pesynbTaTbl Takmx UCCefoBaHWin BbISBASIOT pasMyHOEe OTHOLUEHWE K LIEHHOCTSAM, a CrefoBaTefbHo, U K
pasnMuHbIM BOMpOCcaM MeXAyHapoAHOro npasa, byab TO cucTema npas YenoBeka Uam BbIGOp TOro wau
MHOro aprymeHTa B MeXAyHapoAHO-NpaBoOBOM CMOpe.

4. Kyaa BefeT gopora K paBeHCTBY

MpuHUMN paBeHCTBa O6GeLlaeT HacTynjeHwe HOBOro Mupa 6e3 AMCKpUMMHaLUKM W HepaseHcTBa. Ecnn
abcTparmpoBaTtbCs OT NPOCTOTbl TEKCTA MPUHLMNOB, TO OK&XETCH, YTO B NPaBOBOM BOOOGPaXEHUN NPUHLMN
paBeHCTBa Bcerga CylecTByeT B (hopme OfHOI MCTOPUKM O TOM, Kak rocyaapcrsa, Haxo4sACb B HEpaBHOM
NoOSIOXEeHUW, 06 bEAMHAIOTCA NO ArMAO0N KakoW-TO BHELUHEN naeun, Ha OCHOBE KOTOPOI OHW CMOryT f06paTbcs
[0 yTOnMyeckoro mmpa 6e3 guckpyMmuHauun. OgHako B Utore 6narve HaMmepeHust NPUBOAAT K 3aKPEN/IEHUI0
HepaBeHCTBa M ero onpasgaHuio. lMocne HacTynaeT pasoyapoBaHMe B 3TON maee, M OHa ucyesaeT U3
pUTOPUKK, 4TOGbLI cTaTb wucTopueir. [axe ecnm naes O6yaeT MMMaHeHTHa rocygapctBaM M mycta no
CcofepXaHulo, Kak nges cyBepeHuTeTa, TO MOCTENEeHHO HEepaBEHCTBO J1IErMTUMMUIMPYETCH 4Yepe3 pasHble
HOPMbl W WHCTUTYTbl, NOAOGHbIE TYMaHUTAPHOW WHTEPBEHUMM WN COAENCTBUIO MEXAyHapOAHOMY
pasBUTUIO.

MpUYMHBI NOBTOPSIOLLErOCA KPM3MCa BO MHOTOM HaxogATcs B NapafoKcasibHOCTU ugen, Kotopas Bo UMs
HacTyn/ieHUss paBeHCTBa BbICTpaMBaeT MOPSALOK BCENEHHOW, noApasyMeBaloWwmnii  HEPABEHCTBO U
UCKoYeHMe Apyrmx. Bbixog 13 aToro Tynmka BO3MOXEH Yepes MHTENNEKTYa/lbHOe NepeocMbIC/ieHMe OCHOB
npaeonopsgka. MeTamogepHUCTCKas peuenuus nopsaka KocMoca BO3MOXHA MpU  pacluMpeHnm
hparmeHTaumMn M QOPMMPOBaHUN pPa3HOOOpPa3HbIX MOPSAKOB. Poccusi ke, akTMBHO NpoBO3rnailarolas
MHOFOMO/IAPHOCTb, MOXET pasBMBaTb CBOE BUAEHWE TMPVHUMMNA PaBEHCTBA HA OCHOBE PEIUMMO3HOM
dounocochmm 1 KoHuenumm sBceegnHcTea B. C. CosnoBbeBa.

110 Apdollahi M., Behzadi K. Regional Jus Cogens: Conceptual Difficulties and Practical Challenges // Iranian Review for UN Studies.
2020. Vol. 3. Ne. 2. P. 60.

M bid. P. 73.

12 KoHcmumyyusi. KoHcmumyyuoHanusm. KoHemumyyuoHHbIl Cyd : MoHozpadhusi. M. : TpocnekT, 2021. C. 112.

13 The Inglehart-Welzel World Cultural Map - World Values Survey 7 (2022). URL: http://www.worldvaluessurvey.org/ (gata
obpatyeHus: 05.04.2023).
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Abstract

In modern international law the idea of sovereign equality is the basis for its functioning and further argumentation in reasoning about
the violation of law and its effectiveness. It is reflected in the main legal acts, but in fact under the screen of equality the strong states
influence the weak ones, imposing their will. The research methodology is based on the study of the nomos of equality, that is, the
ordering of norms that exists in the legal imagination. Nomos is shaped through contexts and structures. By placing the nomos in a
historical perspective, it is possible to see how it has changed and where it originates. The origins of the idea of equality go deep into
history to pagan communities where two global visions of order took shape: a pluralistic cosmos and a hierarchical universe. Christian
narratives proclaimed universal equality and unity, but they also adopted a vision of order of the universe that constructed a hierarchy
that excluded the “other”. Gradually there was a paradigm shift and reason became the basis of knowledge of the world. With reason
came the idea of progress and civilization. Civilization promised the advent of equality, because people with the help of reason could
achieve the benefits of the European world and compare with them. But it also established inequality and discrimination. But in the
twentieth century, the global narrative describing all law began to disappear from speech and from law. At the same time, many new
narratives emerged, deconstructing the idea of a global order. As a result, the nomos of equality is filled with contradictions and is used
only as an instrument of influence, because in the nomos of equality itself there is inequality and discrimination due to the perception of
order as a universe. As a result, the concept of sovereign equality is rendered meaningless. The longstanding crisis of science and law
is resolved by cultural change and the denial of the order of the universe; the metamodernist vision of the world assumes the possibility
of reordering the legal order on the basis of the cosmos and the emergence of homogeneous pluralist regimes, each based on its own
system of values. The Russian project of equality can be based on the ideas of religious philosophy and the concept of oneness. Such a
remote project of utopia fills the insubstantial notion of equality with certain values and ideas.
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AHHOTauuA

B nocnegHee BpeMsi OTMevaeTcsl [AMHAMUYECKUA POCT uucna  3ak/iiovaeMbliX MeXAyHapoAHbIX [0rOBOPOB, PerynmpyroLmx
B3aMMOCBSI3aHHbIE MEXJYHAPOAHbIE 3KOSIOTMYECKME U 3KOHOMUYECKVEe OTHOLIeHWs. Tak, npakTuka MexayHapogHoro Cyaa, OpraHa no
paspelueHuio cnopoB BTO, MexayHapogHoro TpuGyHana no MOPCKOMY NpaBy MOKasbiBAET, UTO [ena, KacatoliMecs 3KO/I0rMyYeckmx
BOMPOCOB, TEM WM WHbIM 06pPA30M CBfA3aHbl C MEXAyHapOoAHbIMU 3KOHOMUYECKMMM OTHOLLEHUAMU. STOT DakKT MOATBEpXAAeT
B3aMMOCBSI3aHHOCTb 3KOHOMUYECKUX U 3KOJIOTMYECKMX TOCYAAapPCTBEHHbIX MHTEPECOB. 3HAUMT, pa3pelueHue CrnopoB 6e3 yuyeta aTuxX
rpynn UHTEPECOB CTAHOBUTCS HEBO3MOXHbLIM. CTOUT OTMETUTb, UTO UMEHHO CUCTEMHOE TO/IKOBaHME MOXHO PacCMaTpuBaTh Kak OauH 13
HOPUANYECKUX MEXAHU3MOB NPUBEAEHUS B AECTBME KOHLEeNUMM YCTOMUYMBOMO pas3suTus. Vicxoas 13 naeiHoro cogepxaHns CMCTEMHOIA
MHTerpauuun, B HacTOsILIE CTaTbe Ha OCHOBE AOKTPUHAIbHBIX WCC/EA0BaHWIA U NPAKTUKA MEXAYHAPOAHbLIX CYAEGHbIX yupexaeHui
npoaHasim3npoBaHa 3MEKTUBHOCTb WCMOMb30BAHMS YETbIPEX OTPAC/IEBbLIX MPUHLMMOB MEXAYHAPOLHOMO 3KOSIOFMUYECKOro npasa B
pamMkax CWUCTEMHOrO TO/IKOBaHWSI B MSATM MEXIOCYAAapCTBEHHbIX pas6uparenbCcTBax. MMOCKOMbKY, HECMOTPSi Ha CBOVi OTpacneBoii
XapakTep, 3TV 3KOJOTMYeckMe MPUHLMMLI NPUOGPeny XapakTep MEeXAyHapOAHOro 06bluasl, OHU SIBMISIOTCA HOPMOW MO CMbIC/y
nyHkTa 3(c) ctatbu 31 BeHCKOIl KOHBEHUMM O MpaBe MeXAyHapoAHbIX A0roBopoB 1969 roga, koTopasi, B CBOK o4epenb, MOXET GbiTb
NPUMEHUMA K TOJIKOBaHUI0 MEXAYHaPOAHbIX [Or0OBOPOB, PEMTAMEHTUPYIOLLVX MEXTOCYAapCTBEHHbIE 3KOHOMUYECKNE OTHOLLEHMSI.

KnioueBble cnoBa

CNUCTEMHOE TO/IKOBaHMe, MexayHapoAHble 3KO/0ormyeckne aOoroBopbl, MeXxayHapoaHble 3KOHOMWYeCKuMe [O0roBopbl, OTpacsieBble
NPUHLMNBI MEXAYHapPOAHOro 3KO/10rM4ecKoro npasa, Me)K,quapO,quIVl o6blyali

Ana untuposaHuna: Abatyposa B. A. NpumeHeHne oTpacneBbiX NPUHLMNOB MEXAyHapOAHOro 3KO/I0rMYecKoro npasa /718 CUCTEMHOTO
TO/IKOBaHNSI HOPM 3KOHOMMYECKUX M 3KOSIOTMYeckmx cornawenuii // XypHan BLU3 no mexayHapogHomy npasy (HSE University Journal
of International Law). 2024. T. 2. Ne 1. C. 38-57.

https://doi.org/10.17323/jil.2024.21445

BeeaeHue

B HacToslliee BpeMsi OTMe4alTcsl TPW B3aMMOCBSA3aHHble TEHAEHLMW: POCT KO/IMYECTBa 3aK/1vaeMbiX
MEX/lyHapOoJHbIX  [I0r0OBOPOB, OAHOBPEMEHHO  PEerynvMpylolmux  MeXAyHapoAHble  OTHOLLEHWS MO
9KOMOTMYECKUM U 3KOHOMUYECKUM Bompocam®;  WMHTEHCUMMKALMS  BO3AEACTBUSI  MEXAyHapOaHbIX
SKOHOMUYECKMX OTHOLLEHWIA Ha OKPYXalollylo cpefdy; YCU/IeHMEe Ponu  KOMMMEKCHOro noaxoja K
PEerynpoBaHunio MexayHapo/iHbIX OTHOLLEHWIA.

B COBOKYMHOCTM Bblfle/IeHHble TpPEeHAbl HenocpPeACcTBEHHO BMSKOT HA peann3auuio  KOHLEnuum
YCTONUMBOrO PasBMTUS, B OCHOBaHME KOTOPOIA 3a/10KeH KOMMN/IEKCHbI Noaxoa, NoATBepXAaoLmii Hanmume
NPsSIMOV CBA3M MeEXAy 3TON KOHUEenuuein 1 NPUHLMINOM CUCTEMHOW MHTerpaunn. TpaguLMOHHO KOHLeNnuus
YCTOUMBOrO pas3BUTUS  OMpeaensieTcsl TPEMsSI COCTAB/ISIOWMMU:  SKOHOMMWYECKOW, CcouMasibHOW 1
JKonornyeckoii. B HayuHbIX WCCNEAOBaHUSX POCCUICKMX aBTOPOB 3a MocrefHve [ABaguatb /et

! Hanpumep, Cartagena Protocol on Biosafety to the Convention on Biological Diversity, 2000; Convention Establishing the
Sustainable Tourism Zone of the Caribbean, 2001; ASEAN Agreement on Transboundary Haze Pollution, 2002; African Convention
on the Conservation of Nature and Natural Resources, 2003; Agreement between the Government of Australia and the Government
of the Republic of Korea on the Protection of Migratory Birds, 2006; Fisheries Partnership Agreement between the European
Community and the Republic of Cape Verde, 2006; Multilateral Agreement between the States of South-Eastern Europe for the
Application of the Convention on Environmental Impact Assessment in a Transboundary Context, 2008; Agreement between the
Government of the Russian Federation and the Government of the Lithuanian Republic about cooperation in pollution abatement of
the Baltic Sea by oil and other harmful substances, 2009; Agreement on Cooperation on Marine Oil Pollution, Preparedness and
Response in the Arctic, 2013; Benguela Current Convention, 2013; Paris Agreement under the United Nations Framework
Convention on Climate Change, 2015; Agreement under the United Nations Convention on the Law of the Sea on the conservation
and sustainable use of marine biological diversity of areas beyond national jurisdiction, 2023.
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[OMOTHUTENBHO CTasa BbIAENATLCA AYXOBHASA COCTaB/SOLLAS YCTONUMBOrO pa3enTus®. Bee cocTasnsowme
B3aVMHO AOMOMHAIT Apyr Apyra. B yacTHOCTU, OCHOBOI SKOHOMMWYECKOro pasBUTUS BbICTYNalOT NPUPOAHbIE
pecypcbl 1 OKpyxaroLasa cpefa B Lenom. 310, B CBOKO oyepefb, 06yCcaB/IMBaeT MHTErpaumio 3KoNornyeckmx
N 3KOHOMMYECKUX WHTEPECOB rocyAapcTB, M3 4Yero cnefyet, YTO HELO/KHOE perysMposaHve BOMpPOCOB
OXpaHbl OKpyXalolleil cpefbl W 3KOOTMYECKOW 6e30MacHOCT MMEET Cepbe3Hble 3KOHOMUYeCKue
NoCNeACTBYUS, BbIPXKAIOLLMECS HE TO/IbKO B 3KOHOMUYECKOI CTarHaumm, Ho 1 B 3KOHOMMYECKOM Kpuaunce?®.

MPYHLUMN CUCTEMHON WHTErpaumu, fexalnii B OCHOBE KOHUEeNuMu YCTOWYMBOIO pPasBUTUSA, UMEET
IOPUOMYECKYIO OCHOBY. Tak, BO3MOXHOCTb MWCMOMIb30BaHWA CUCTEMHOrO TOJSIKOBaHUSA MeXAyHapOAHbIX
[OroBopoB BbITeKaeT M3 nyHkTa 3(c) ctatbm 31 BEHCKOI KOHBEHLUMM O npaBe MeXAyHapO4HbIX 4Or0OBOPOB
1969 roga (Gasiee — BKMM/, KOHBEHLWMS), KOTOPbIV TAKKe HOCWT XapakTep MexmayHapogHoro oGbiuas®. B
3TOM MyHKTE YyKa3aHOo, 4YTO Hapsdy C KOHTEKCTOM NpW TOMIKOBAaHUM [0roBopa Y4YuTbIBAKTCA «H00Oble
COOTBETCTBYIOLLIME HOPMblI MEXAyHapOoAHOro npasa, NPUMEHSeMble B OTHOLLEHUSAX MeXAy y4acTHUKaMu».
Mpn atom Komwucecua mexgyHapogHoro npasa OOH (dasiee — KMIM) onpegenuna, 4To B MyHKTe 3(C)
crartbun 31 BKIMNM/ «npegycmartprBaeTca CpeAcTBO... C NMOMOLLbI KOTOPOro MOTyT yCTaHaB/IMBaTbLCA CBA3N
TO/IKOBaHUA... DTa CTaTbA OTpaxaeT LUeflb “CUCTEMHOW WHTerpauun’, B COOTBETCTBUM C KOTOPOM,
He3aBMCMMO OT  BOMPOCOB, KOTOPbIM  OHW  MOCBALWEHbLI, [AOrOBOPbI  AB/IAIOTCA  MOPOXAEHMEM
MeX/lyHapOoHO-NPaBoBOA CUCTEMbI, U WX AeicTBUe npefonpenensieTcs UMeHHO 3TUM hakTom»®. KMII
TakkKe OTAE/IbHO OTMETWIa, UYTO «MeXAyHapoAHOe OOblyHOe MpaBo... HEenocpeAcTBEHHO MPUMEHUMO K
TO/IKOBaHMIO JOrOBOpa B COOTBETCTBUM C NyHKTOM 3(c) cTatbk 31 [BKIMA]»C.

B 2012 rogy Accouuwauus MexayHapo4HOro npaBa ykasasla Ha MPUHLMM CUCTEMHOW MHTerpaumm m
noareepamna, 4YTO 3KOMOTMYEecKoe HOPMaTuMBHOE MpPaBOBOE PerynnupoBaHne U HOPMbI, Kacakolinecs
BOMPOCOB Pa3BUTWS, BbICTYNAKOT HE Kak a/ibTEPHATUBBI, & Kak B3aMMOAONO/THSIOLLME KOHLENUuUN'.

BBuay BbllLeCKa3aHHOIO LeNsMu HacTosiLeld cTaTby SIBAAIOTCS, BO-NEPBbIX, ONMCaHNe Tex 0TpacneBbIX
NPUHUMUMOB MEXAYHapOoAHOIo 3KOI0rMYeckoro npasa, KoTopble CTasin MeXayHapoaHbIM 06bl4aeM, a 3HauuT,
yXe MOMM NpAMO WM KOCBEHHO WCMOMNb30BATLCA MEXAYHapOL4HbIMU CYAEOHbIMU YyUpexaeHuaMu npu
paspelleHnM CrnopoB B Mpouecce CUCTEMHOro TOMKOBAHMA HOPM  MEXAyHapOoAHbIX [0roBOpOB,
PEryMpyloLLMX OTHOLLIEHUS MO 3KOMOTUYECKMM W 3KOHOMWYECKMM BOMpocam, W, BO-BTOPbIX, aHasn3
3Q(heKTUBHOCTM NPUMEHEHMUSA [aHHOTO TONIKOBAHWSA N CBSA3aHHbIE C 3TUM NPO6/IeMbl.

[na [OoCTVXEeHWA NOoCTaB/EeHHbIX Lefeli BO BTOPO YacTu cTaTb OCOBGEHHOCTUM CUCTEMHOIO TONIKOBaHWS
packpbIBaOTCA C MCTOPUYECKON U NPaBOBON Touek 3peHus. OTAeNbHO aHa/IM3NPYETCA CMbIC/T BbIpaXKEHUS
«HOPMbl MeXAyHapoAHOro rpasa», WCNosb3yemMoro B nNyHkTe 3(c) ctatbu 31 BKIMMA. TpeTbA yacTb
MOCBALLAETCHA ONUCaHUI0 YeTbipex OTPac/ieBblX MPUHLMNOB MEXAYyHapo4HOro 3KO/I0rMyeckoro npasa C
Lenblo MPOCNEXUBaHWSA KPUCTasIN3aumMm Kaxaoro U3 HMX B KavyecTBe MEXAyHapoAHOro obbiuasd. B Hel
Takke paetca oueHka 3dPEKTUBHOCTU NPSAMOIO WM KOCBEHHOIO MNPUMEHEHUS [aHHbIX MPUHLWMNOB B
npouecce CWUCTEMHOIO TOMKOBAHWUA HOPM  MEXAyHapOo4HOIo 3KOHOMUYECKOTO W MeXAyHapogHOoro
3KOJI0TMYECKOro npasa Ha NpYMepe BbIHECEHHbIX MEXAYHAPOAHbIMU CYLEOHBIMU YUPEXAEHNAMU PELLEeHU
Mo nATv genam.

1. OCO6EHHOCTM CUCTEMHOIO TO/IKOBAHUSI HOPM MEXAYHapoAHOro npaea

TonkoBaHWe — BbISICHEHWE [eliCTBUTENIbHOTO CMbIC/N1a U CoAepXaHusi AoroBopos®. OfHaKo 3T0 He TO/IbKO
YMPaXHEHNEe B MCMOMb30BaHUN «S3blka» AOroBopa Y MPUMEHEHUN ero K dpakTam, HO U MPOLecc, KOTopbIi
BOM/OWaeT B cebe «AnaneKkTUYecKyld CBA3b MexAy camum TEKCTOM M IpuaMyeckoli CUCTEeMON, KoTopas
[laeT eMy XU3Hb»®.,

2 BpuHuyK M. M. KoHyenyusi ycmoiiyugo2o pa3sumusi kak Memodosioauyeckasi 0CHOBa YusU/U3ayUOHHO20 pa3sumusi // TocyfapcTBo

n npaso. 2014. Ne 10. C. 15-24; Aanwnos-fanunbsaH B. U., Noces K. C., Peiidh . E. MMeped enasHbIM 8b13080M Yusuau3ayuU.

B3ens0 u3 Poccuu. M., 2005.

BoknaH . C. Ykas. coy. C. 91.

ICJ. Kasikili/Sedudu Island (Botswana/Namibia). Judgment of 13 December 1999. §18.

Komuccua mexayHapogHoro npasa. Ykas. cod. C. 218.

Tam xe. C. 219.

International Law Association, International Law on Sustainable Development. Final report. Sophia Conference. 2012. P. 36-35.

URL: https://www.ila-hg.org/en_GB/documents/conference-report-sofia-2012-6 (gata obpauyeHus: 28.12.2023).

8 MexdyHapodHoe npaso 8 2 4. Yacmb 1: y4e6HUK 071 B8y308 | BbinenkaHuH A. H. [M Op.] ; OTBETCTBEHHbIA peaakTop
A. H. BbinernkaHuH. M : N3gatenscTBo tOpalit, 2023. C. 234-235.

9 McLachlan C. The Principle of Systemic Integration and Article 31(3)(C) of the Vienna Convention // The International and
Comparative Law Quarterly. 2005. Vol. 54. Ne 2. P. 287. URL: http://www.jstor.org/stable/3663251 (aata obpalieHusi: 28.12.2023).
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MexayHapogHo-npaBoBoOe perynuposaHne 3Toro npouecca onpegensetr BKMNMA. B pasgene 3 gaHHoro
MeXayHapogHoro [orosopa 3akpensieHo obliee npaBwuio TosKoBaHWA (cTatbsA 31), AOMNOMHUTENbHbIE
cpefcTBa TONKoBaHuA (cTarbs 32) 1 npasusia TO/IKOBaHWS A0r0BOPOB, ayTEHTUYHOCTbL TEKCTa KOTOPbIX 6bl1a
yCTaHOB/IeHa Ha [ABYX WM HECKONbKMUX fA3blkax (cTatbs 33). YkasaHHble cTtatbu BKIMMA npepcrtasnstoT
COo60OM  KoAM(umKaumio  MeXayHapodHOro O0OblYHOrO npasa, 4TO ObI0O  HEOAHOKPATHO  OTMEYEHO
MexayHapogHbeiM Cyanom (dasiee — Cyp), Hanpvmep, B peLlleHny Nno TeppuTopuasibHOMY Cropy Mexay
Benvkoit Coumanuctudeckoii HapogHoii fineuiickoii Apa6ekoit Ixamaxupuein u Pecrny6nvkoin Yaa®.

1.1. CopepxaHre CUCTEMHOIO TO/IKOBaHMS

C uCTOpMYECKOW TOYUKM 3peHusi TOMKOBaHWE MeXAyHapoAHOro [0roBopa B KOHTEKCTE BCERl CUCTEMbI
MeXayHapoaHoro npasa 6bi10 oTMeveHo KMI elle Ha cTagum npoekta ctaTteli BKIMM/, noaroToB/€HHOro
nof pPyKOBOACTBOM YETBEPTOro CrneuuasibHoOro [oknagyvka Mo npaBy  MexAyHaponHbIX [0roBopoB
X.Yongnoka B 1964 roay™. B nyHkTe 1(b) cTaTbk 70 AaHHOTO AOKyMeHTa 6blI0 yKasaHo: «TepMUHbI
[0roBopa [0/HKHbI TO/IKOBaTbCs AOOPOCOBECTHO B COOTBETCTBMM C €CTECTBEHHLIM U OObIYHBIM 3HAYEHMEM,
KOoTopoe cnefyet npuasaTtb KaxAoMmy TepMuHy... [M] B KOHTEKCTe HOpPM MeX/yHapOoaHOro npasa,
[leficTBYIOLMX BO BpPeMs 3ak/oueHuss goroBopa»'?. Takum o06pa3oMm, MOXHO cAenaTtb BbIBOf, UTO
N3Ha4yasIbHO B OCHOBY CUCTEMHOTO TO/IKOBAHWA ObIIN 3a/10XeEHbI ABa NpUHUMNA.

Bo-nepBbiX, MPUHUMN CUCTEMHOI WHTerpaumn. OH NOABEPrcs 4YacTUYHONW KPUTUKE CO CTOPOHBI
I W. TyHkMHa (uwneHa KMIM B 1957-1966 rogbl) W rpynnbl ero eAWHOMbILIEHHUKOB, MNPea/I0KNBLINX
3aMEHUTb TEPMUH «HOPMbI» Ha «MPUHLUMbI», TEM CaMbiM CYy3UB MepeyeHb MCTOYHUKOB MeXAyHapo4HOro
npaBa, K KOTOPbIM MOXHO oO6paliaTbCs B npouecce TonkosBaHus. Ewe B 1951 rogy CXOXyK MNO3MLUIO
3aHuman . duumopunc, oTMeYaBLUNIA, YTO CMbIC/T MOSIOXKEHWUIA TOTO UM MHOTO MEXAYHapOAHOIo LOKYMEHTa
[O/MKEH onpefenaTbCa UCXOASA U3 KOHKPETHOIO paccmMarpvBaemMoro MexayHapoAHOro 4orosopa, B KOTOPOM
OHM 6blNIM 3aKpensieHbl, U 13 HernocpeAcTBEHHO CBS3aHHbIX C HWUM cornaweHnii, OgHako Takold noaxopg,
3HAYUTENBHO CHU3UM 6bl 3DPEKTUBHOCTL CUCTEMHOTO TOSIKOBaHWS, CBOAA HA HET BO3MOXHOCTb 06paLLeHuns
K MONOXEHUAM [ApYrnx MeXAyHapoAHbIX [O0roBOPOB. [laHHOE npensiokKeHue He Hawio NoAdepXkh Yy
6onblunHCTBa 4neHoB KMI. Bonee Toro, panee yxe B npaktuke Cyaa B fefie 0 KOHMUHEHMA/IbHOM
we/sbhe CesepHoco Mopsi 1969 roga 6bl10 YCTAHOB/IEHO, YTO «0bLlee unmn 06bIYHOE NpaBo B CUTy CamMoro
CBOEro xapakTepa A0/KHbl ObiTb OAVMHAKOBO [AENCTBUTENbHbIMW A1 BCEX Y/IEHOB MeXAyHapOoAHOro
coobLlecTBa, M NO3ITOMY He JaloT HW O4HOMY M3 HMX MpaBa WCKYaTb cebsl U3 cgpepbl UX AelCTBUA B
0/IHOCTOPOHHEM NopsaKe»*4.

Bo-BTOpbIX, W3Ha4anbHas dopmynmpoBka nyHkTa 1(b) ctatbm 70 npoekta BKIMMA, npeanoxeHHas
cneynasibHbIM goknagymkom X. Yongsiokom, 3akpenssna npuHUUn HTepTemMnopasibHoCTU. Tak, ctatba 56
npoekTa packpblBasia 3TOT MNPUHUMM, (UKCUMPYS Tak HasblBaeMblli «CUHTETUYECKWit» nogxoa'®. OH
6asmpoBasica Ha fAByx cTtosnax. C OAHOW CTOPOHbI, TO/IKOBaHWE MEXAYHAapOAHOrO akTa AO/MKHO O6bino
OCYLLECTBNATLCA MNOCPEACTBOM [AEACTBYHLMX HA MOMEHT €ro paspaboTkym npaBoBbiX HOPM (MyHKT 1
ctatbyn 56). C Apyroii CTOPOHbI, ero NPMMEHeHNe periaMmeHTUPoBaioCh NPaBoM, AElCTBYIOWMM B MOMEHT
HEMOCPeACTBEHHOTO TOSIKOBaHMst (MyHKT 2 cTaTtby 56)°. B  dwmHanbHoii Bepcum BKMM/L  Komwuccus
oTKkazanacb OT MNpuHUMNA WHTEPTEMMNOPasIbHOCTU, MPU3HAB OTCYTCTBME NPaKTMYECKOW 3HA4YMMOCTN B
hopMMpoBaHUN eAuHOro noAxofa, KOTopblii 6bl CTPOro 6asuMpoBasica MO0 Ha cTaTMyeckoM, /iMb6o Ha
3BO/IIOLMOHHOM  TOMIKOBaHWM. B uenom  onucaHHoe  Bblle  OTHoweHuve  KMIMT Kk npuHuuMny
WHTEPTEMNOPASILHOCTM COXPaHSieTCA M B HacToswee Bpems. Tak, Hanpumep, B paspaboTtaHHOM KMII
MpoekTe BbIBOAOB O NOCNEAYHOLLMX COrMlalleHnsX 1 O NocAeayloweli npakTmke B OTHOLLEHUM TOSIKOBaHUS
MexayHapoaHbix gorosopos 2018 roga B KOMMEHTapuUn K O4HOMY M3 BbIBOAOB OTMEYaeTcs: «nocnenyoiine

10 ICJ. Case Concerning the Territorial Dispute (Libyan Arab Jamahiriya v. Chad). Judgment of 3 February 1994. 841.

1 Waldock H. Document A/CN.4/167 and Add.1-3: Third report on the law of treaties // Yearbook of the International Law Commission.
Vol. Il. Documents of the sixteenth session including the report of the Commission to the General Assembly. 1964. P. 5. URL:
https://legal.un.org/ilc/publications/yearbooks/english/ilc_1964_v2.pdf (gata obpateHns: 28.12.2023).

2 Ibid. P. 52.

13 Fitzmaurice G. The Law and Procedure of the International Court of Justice: Questions of Jurisdiction, Competence and Procedure.
Cambridge : Grotius Publications. 1951. P. 204.

14 ICJ. North Sea Continental Shelf cases (Federal Republic of Germany v. Denmark; Federal Republic of Germany v. Netherlands).
Judgment of 20 February 1969. §63.

15 Omuem 58-oli ceccuu Komuccuu mexdyHapodHozo npasa OOH. Inaga XIl. dpasmeHmayusi MexadyHapodHO20 fpasa; mpyoHocmu,
06ycsi08/1eHHbIe dusepcuchukayuel u pacwupeHuem cghepbl oxsama MexoyHapooHo20 npasa. A/CN.4/L.682. 2006. §429-432.
URL: https://legal.un.org/ilc/reports/2006/russian/chpl12.pdf (aata obpawieHns: 28.12.2023).

16 Waldock H. Op.cit. P. 8-10.
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cornalwleHns u nocnegyowas npaktuka, kak v bble gpyrme cpefcrtsa TOMKOBAHWUA MeXAyHapOoaHOro
Jorosopa, MOryT O6O0CHOBbIBaTb Kak TO/IKOBaHWE B M3HAYA/IbHO 3a&/10XKEHHOM M COOTBETCTBYIOLEM Ha
MOMEHT pa3paboTkyu [AaHHOro akTa CMbICc/le, Tak W 3BOMIOUMOHHOE TOJIKOBaHWe... 3TW [nocnegywolime
cornawleHns u nocnegywlas npaktukal cpeicTsa  TOKOBaHWA [orosopa  “MoryT crnocobcTBoBaTtb
onpefeneHnio Toro, YMEeCTHO J/in” 3BOJIOLUUOHHOE TOJSIKOBaHWE B OTHOLIEHWW KOHKPETHOro TepMuHa,
MCMOSb3YIOLLErocsi B MeXAyHapoaHOM aorosope»l’. B xoge paccyxaeHuii KM npuxoauT K BbiBOAY, YTO
nepeg ToskoBaTeNemM BCTAeT BOMPOC: «MOXHO M NPEANOOKNTb, YTO NPK 3aKNIOHEHUN MEeXAYHapoaHOro
[0roBopa ero CTOpOHbl HAMEpPEBa/IMCb NpUAaTb TOMY WUAN MHOMY TEPMUHY 3Ha4YeHue, KOTOPOoe MOr/10 Obl
MEHSITbCS B TEUEHME BPEMEHN»'8,

Bos3Bpawasicb B Halwe Bpemsi, HEOOXOAUMO CcKasaTb, UYTO COAEpXaHue akTyasibHOi (hOpPMY/IMPOBKU
nyHkTa 3(c) ctarby 31 BKMMAY nokTpuHOli onpegensieTcs Kak oAvH U3 BUAOB TO/IKOBAHUSI — «CUCTEMHAs
nHTerpaumsa» (aHrn.: principle of systemic integration, systemic approach wnn p.: principe d’'intégration) —
OCHOB@HHbI Ha PacKpbITUM CYLLHOCTU MEXAYHapOoAHbIX MpaB M 06A3aHHOCTER yepe3 MX HOPMAaTUBHYHO
cpefy, T0 ecTb, «cuctemy». CUCTEMHOe TOMIKOBaHWe Nogpa3yMeBaeT, YTo AaXe eCcnn IpUCanKUMA cyaebHoi
CTPYKTYpbl OrpaHuYyeHa KOHKPETHbIM MeXAyHapoAHbIM [OroBOPOM, 3TO HE AB/SETCA NPenATcTBUEM AN
NCNO/b30BaHUA B LEAX TOSIKOBaHWS BCEX MCTOYHUKOB MeXAYyHapo4HOro npasa.

OTeyecTBEHHbIE aBTOPbl NPUYUCASAIOT AaHHbIA NPUHLMN K CUCTEMHOMY TOJIKOBaHWUIO, HapsAy C APYTUMU
npuemMamu, TakMmm Kak rpaMmmaTuyeckuii (CI0BECHbIR), IOrMYECKUA, NCTOPUYECKUIA, TeNeosIorn4ecknii, n
paccmMaTpuBatoT ero Kak «aHasiu3 HOpMbl BO B3aMMOCBSI3W C MHbIMU HOPMaMy MeXAayHapoAHOro npasa»®.
CornacHo WN. N. JlykawyKy, Takoe TONKOBaHWe NpeAcTaBiser coboi AByxaTanHbIi npouecc. Bo-nepBbix, OH
BK/IIOYAET B Ce6A yCTaHOB/IEHNEe pa3fena akTa, B KOTOPOM Haxo4MTCA HOPMa, U ONpefesieHne ee B kKayecTse
obweih unn cneynasnibHON. BO-BTOPbIX, BbIICHEHWE MecCTa HEeMoCPeACTBEHHO CaMOro MeXAyHapogHOro
[lOroBOpa B CMCTEME HOPM, PEraMeHTUPYIOLLMX MeXAyHapoAHble OTHoWeHus?:. B 3apy6exHol JOKTpuHe
CMCTEMHOE TO/MKOBAHWE PacCMaTpMBaETCA KakK WHCTPYMEHT, MO03BOMAWMIA NpuaaTb COBPEMEHHOE
TO/IKOBaHMe O0ObIYHOMY 3HAYEHMIO TEPMUHA.

B 3apybexHOi [OOKTPMHE CMbIC/ST CUCTEMHOTO TOJIKOBAHWS PAaCKpbIBAETCA C OTCbIIKON K NpuHUMNY
pobpocoBecTHOCTM (aHrn.: principle of good faith). 9TOT NpMHUMN NPeAnMCbIBAET CTOPOHAM MEXAYHapPOAHbIX
[OroBOPOB  UCMOMHATL CBOM 06s3arenibCTBa Tak, 4TOObI MNpuM 3TOM CO6GNAaIMCb 0653aTenbCeTBa,
3aKpen/ieHHble B MHbIX COMaleHnaX, AeNCTBYHOLWMX B OTHOLIEHUN LAHHbIX YYACTHUKOB MEeXAyHapOLHbIX
OTHOLLEHWIA. BbleckaszaHHOE NOAKPENSETCS MPaKTUKOM, B YaCTHOCTU NpeaBapuTe/IbHbIM BO3PaXXEHNEM B
[lene o npase npoxoda yepes meppumopuro ViHouu 1957 ropa®?. JononHnTtensHo KMIT npulinia K BbiBogy O
TOM, 4TO nNyHKT 3(c) ctatby 31 BKMMJ npeanucbiBaeT «UHTErpupoBaTb B MPOLUECC HOPUANYECKOro
o60CHOBaHMA — BK/IOYaA 0OOCHOBaHWe cyjamMuM W TpubyHanamuM —  COI/1acOBaHHOCTb U
CoflepXaTe/IbHOCTb»?2,

[nsa Toro 4To6bl NOHUMAaTL NpakTUYeckoe npumeHeHne nyHkTa 3(c) ctarbu 31 BKIMM/[, Heo6xoanmMo «no
4yacTAM» PacCMOTPETb TOIKOBaHWE ero oopmMyIMpPOBKU.

Bo-nepBbix, 06patMMCca K MOHATUIO «/IH0ObIE... HOPMbI... MPUMEHUMbLIE 8 OMHOWEHUU YHYaCMmHUKOB».
M. E. Bunamgxep OO6bACHSAET CMbIC/T 3TOM0 BbIPaXKEHUS TakK, YTO HOPMbl MEXAYHAapOAHOro npasBa AO/KHbI
6bITb tOpPUANYECKN 06s3aTeslbHbiIMM B MOMEHT TOMIKOBaHMA A1 CTOPOH. [MpOTMBOMOMOXKHYK MNO3MUUIO
3aHumatoT O. fepp n K. WmaneHb6ax, ccbinasicb Ha 06LUMPHYO NPakTUKy MexXaMepuKaHCKOn KOMUCCUK Mo
npaBam uesnoBeka u Esponeiickoro Cyga no npaeBaMm 4enoBeka, KOTOpble HeOoA4HOKpaTHO obpalannch K
[OKyMeHTaM «MSIrkoro» npasa, Hanpumep, Kk Bceobuwei geknapauum npae 4YenoBeka [eHepasibHOI
Accambrnien OOH (dasiee — T'A OOH), pykoBogALLMUM MPpUHLMNaAM 1 3ak1iodeHnsam BepxoBHOro komuccapa
OOH no genam 6exeHueB®. M. E. Bunnuaxep e ykasblBaeT, UTO 06513aTe/lbHOCTb HOPM MPOSIB/ISIETCS B
TOM, UYTO OHW [O/DKHbI ObITb 3aKpernsieHbl B JIIO60M M3 BO3MOXHbIX UCTOYHUMKOB MEXAYyHapo4HOro npasa,
nepevncneHHblx B NyHKTe 1 cTatbu 38 Cratyta MexayHapogHoro Cyga (MeXxayHapoAHbli 06blyald,

7 Draft conclusions on subsequent agreements and subsequent practice in relation to the interpretation of treaties, with
commentaries. 8§ 4. P. 65. Yearbook of the International Law Commission. 2018. Vol. Il. Part Two. URL:
https://legal.un.org/ilc/texts/1_11.shtml (gara o6pateHus: 30.03.2024).

8 Ibid. § 9. P. 67.

¥ «Hapsgy C KOHTEKCTOM YUMTLIBAKOTCS... /II0ObIE COOTBETCTBYIOLLME HOPMbI MEXAYHAPOAHOTO NpaBa, MPYMEHSIEMbIE B OTHOLLEHMSIX
MexXay y4acTHUKaMU».

20 BbinenkaHuH A. H. [u ap.]. Yka3. cou. C. 235.

2L Nykawyk W. N. CospemeHHoe npaso mMexdyHapodHbix do2osopos. Tom 1. M. : 3paTenbcTBo BonTtepc Knysep, 2007. C. 482-484.

2 Dorr 0., Schmalenbach K. Vienna Convention on the Law of Treaties. A Commentary. Berlin : Springer Nature. P. 604.

2 Komuccusi mexayHapogHoro npasa. Fnasa Xll. Ykas.cou.

2 porr 0., Schmalenbach K. Op.cit. P. 608—609.
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[BYCTOPOHHWE W/IM MHOTOCTOPOHHME COrflalleHuns, obwpe npuHUmMnbl npasa)®. Ccbiasick Ha MOMOXEHWS
YctaBa OOH 1945roga, O. [epp u K. lmaneHbax pacwmpsaioT 3TOT MepeyeHb WCTOYHWKOB HOPM
MexayHapogHoro npasa pesontoumamm Coseta besonacHoctv OOH.

BTopoii 3neMeHT npaBwuia COCTOMT B TOM, YTO HOPMa AO/MKHA NPUMEHSITbCA «B8 OMHOWEHUSIX MEXQOy
y4JacmHukamuy». BO3HUKaeT BOMPOC O TOM, TpeByeTcs N1, YTOOb! BCE YYACTHUKM MEXAYHAapPOAHOro Aorosopa
6b1/1M CBA3aHbl MPUMEHSAEMbIMUN «BHELUHMMMW» HOPMaMn MeXAyHapoAHOro npasa, Win fOCTaTO4YHO TOro, YTo
3TN HOpPMbI YCTaHaBNMBAKOT Npasa U 06a3aTefIbCTBa TO/IbKO TEX CTOPOH TOJIKYEMOTO COr/alleHns, KOTopble,
Hanpvmep, HenocpefCcTBEHHO BOB/IEYEHbI B CMNOP MO 3TOMy MNoBoAy?®. To ecTb HaMepeHHO /M He
NCMOMb3YyeTCA CMI0BO «BCE» B MMeloLwelica (hopMy/IMPOBKE aHaNN3MpyeMoro nyHkTa? Ha npaktuke OpraH no
paspelwwennto cnopos BTO (dasice — OPC BTO) wucnonb3oBa/l OrpaHUYMTESbHBLIA Noaxon B Aene
Esponelickuli coo3 — YmsepxoeHue u MapkemuHa buomexHu4deckux mosapos 2006 roga. 3akniueHve
TpeTelickoli rpynnbl 6a3vMpyeTcs Ha TPexX OCHOBHbIX naesx. Bo-nepsbix, ccblnasich Ha ctatbio 2(g) BKMMA,
rpyrnna ucTosikoBana Ucnosibyemoe B KOHBEHUMM CNOBO «y4YaCTHUK» KakK «BCe rocygapcTBa — CTOPOHbI
KOHBEHLUW», a He TOMbKO rocyapcTBa, BOB/IEYEHHbIE B CMNOP, U yTBEPXAana, YTO «y4yaCTHUK» O3HayaeT
rocyfapctso, KOTOPOE COrNacuioCb Ha 0653aTenibHOCTb A1 Hero forosopa W A1 KOTOporo A0rosop
HaxoguTtcsa B cuie. Bo-BTOpbIX, OTMeYasiaCb Heo6X0AMMOCTb ObecneyvBaTb COM1acoBaHHOCTb, TO eCTb
npegoTepalleHe  KOMM3UM  TOSIKYEMbIX HOPM C  HOPMamu, 3akper/ieHHbIMM B MPUMEHSAEMbIX
MeX/yHapOoaHbIX AOroBOpax, CTOPOHAMU KOTOPbIX BLICTYNAKT 3TH Xe rocyaapctea?’. B-TpeTbux, TpeTelickas
rpynna obparuna BHMMaHUE Ha HeOYEeBUAHBIA BOMPOC O TOM, OyAET M rocy4apcTBO NPUMEHATL A1 cebs
06s3aTenbHOe TONKOBaHKEe MOSIOKEHWI 4OroBOpa B CBETE TeX MeXAyHapOAHbIX HOPM, KOTOPbIE 3aKpeneHbl
B COr/allEHUsIX, CTOPOHOI KOTOPbLIX OHO He siBAsieTca?. Mcxoasa 13 BblLeNepeymnc/ieHHoro, B pamMkax OPC
BTO 6b110 ycTaHOBNEHO, YTO CTOPOHAMU NPUMEHSAEMbIX MeXAyHapOAHbIX 4OTOBOPOB B KAYeCTBe CPeACTB
TO/IKOBAHUA [O/MKHbI ObITb HE TO/TLKO CNOPALLME rOCYAapCcTBa, HO U MHbIe CTOPOHbI COr/alleHNs, NOSIOXeHNS
KOTOPOro TOMKYHOTCA TakMM CUCTEMHbIM MOAXOLOM: B PACCMOTPEHHOM fefie UMW BbICTYMasin BCE YSEHbI
BTO?®. B [OKTpYHE O03BYUMBalOTCS W WHble TOYKM 3peHus. Tak, cornacHo Tpygam O. [eppa u
K. lmaneHbaxa, MOXHO AONycKaTb WUCKMOYEHWUs. B yacTHOCTH, ecniv TONKyeMoe MexayHapoaHO-NpaBoBoe
0683aTeNbCTBO KOH(/IMKTYIOLLMX CTOPOH, B TOM YXC/e MPOUCTEKAIOLWEE N3 MHOTOCTOPOHHETO COrnatleHus,
hakTnyeckn MMeeT CuHasiarMaTuyeckunii (4BYCTOPOHHUIA) XapakTep U He OelCTBYeT erga omnes partes,
3HAUUT, OHO MOXET TONKOBaTbCH B KOHTEKCTE MeXAYHapOAHbIX HOPM, AEMCTBYHOLLMX TObKO MEXAY 3TUMU
ABymsi  cTopoHamn®®. B fgaHHOM BOMPOCE OTAE/IbHOIO BHUMAHWSI 3ac/yXuBaeT 3aksioueHne KMI
OTHOCWUTE/IbHO ~ 06513aTeNIbHOCTM  CcnefoBaTb  JafbHelleil  npakTMke BCEeX CTOPOH  TOJSIKYyeMOro
MexXayHapogHoro gorosopa ons uenu tonkosanua no nyHkty 3(b) ctaten 31 BKMMA. KMIM oTmevaer, yto
MOMYaHne unu 6e3gencTene MOXHO KBaIMIULMPOBAaTL Kak cor/lacMe C NpakTMKOM, B MpoLecce KOTopoii
TO/KYETCA MEXAYyHapoAHblli [OroBOP, OAHAKO TaKol MNOAXOA SBASETCA C/IOKHBbIM U 3aBUCALLMM OT
06CTOATENLCTB KAX/0ro KOHKPETHOTo criyyas®.

HakoHeL,, obpatumcs K Kkateropun «/aobblie coomsemcmsyrowjue HopMbi». CNOBO «COOTBETCTBYOLME» B
[JOKTpVHE pacKpbiBaeTCsa Kak onpefeneHve, ykasbiBatolee, YTO HOPMbl [AO/DKHbI KacarbCsA CyllecTsa
paccmaTpvMBaeMoro TepMuHa B MexayHapogHoM gorosope®,

[oBOpPSA O MNpaKkTUYecKo CTOpPOHe BOMPOCa, MOXHO OTMETUTb, YTO MeEXAyHapoaHble cyaebHble
yupexneHvus B LE/IOM HeOJHOKpaTHO obpawaincb K CUCTEMHOMY TOJSIKOBaHWIO. Hanpumep, B Jdene o
HeghmsiHbIX nnamghopmax 2003 roga npu TonkoBaHuu nyHkTa 1(d) ctatbu XX** [oroBopa o apyxo6e,
9KOHOMUYECKMX OTHOLLEHMAX M KOHCYNbCKknx npasax mexay CLUA v MpaHom 1955 roga Cypg cocniasica Ha
o6Lee NpaBW/Io TOIKOBaHWSA, OTpaXKeHHoe B NyHkTe 3(c) cTatby 31 BKIMM/, OTKNOHMB cnedylowuii naccax:

% Villiger M. E. Commentary on the 1969 Vienna Convention on the Law of Treaties. Leiden : Martinus Nijhoff Publishers and VSP.
2009. P. 432-433.

% Dorr 0., Schmalenbach K. Op.cit. P. 606, 610.

27 WTO. European Communities — Measures Affecting the Approval and Marketing of Biotech Products. DS291. Report of the Panel of
29 September 2006. § 7.70.

% Ibid. § 7.71.

2 |bid. § 7.68.

30 Dérr 0., Schmalenbach K. Op.cit. P. 610-611.

31 Draft conclusions on subsequent agreements and subsequent practice. Op.cit. § 12, 18. P. 79-80.

%2 Villiger M. E. Op.cit. P. 432—-433.

3 «Hactosiwmii  [loroBop He NpensitcTByeT MNPUMEHEHWIO Mep... HeoBXOAWMbIX A/l BbINOSHEHUS 06513aTebCTB  BbICOKOI
[JlorosapmsatoLeiica CTOpPOHbI MO NOALEPXaHNIO UK BOCCTAHOB/IEHUIO MEXAYHAPOAHOT0 M1pa 1 6€30MacHOCTN UK HEOOXOANMBIX
NS 3aWMThl ee CyLeCTBeHHbIX MHTepecoB 6e30MacHOCTU».
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nyHKT 1(d) ctatby XX [oroBopa 1955 roga 6bl1 3agymaH kak AeCTBYHOLLMIA NOMHOCTbIO HE3AaBUCMMO OT
COOTBETCTBYHOLLMX HOPM MEeXJYHapOo4HOro npasa, Kacalowmxcs NPUMEHEHUS CUAbl, C TeM, YTOBbI Ha Hero
MOXHO 6bl10 ycnewHo ccblnatbed... Npun nogayvye 3asB/ieHNA O HapylleHUn ,El,orOBopa B CBA3N C
HEe3aKOHHbIM  MPYMEHeHWeM cufbl. TakuM  06pa3oM, MNPUMEHEHME COOTBETCTBYHOLMX  HOPM
MeXAyHapoAHOro rnpasa, OTHOCALMXCA K 3TOMY BOMPOCY, SAB/ISETCA HEOTbeM/IEMOW 4acTbio 3afjauu
TOMKoBaHWS*.

TouHo Tak e Cya, pyKoBOACTBYACb nosioxeHuamn BKMM[, npumeHan nonoxeHua CornaweHus o
apyx6e un cotpygHuuectBe Mexay [xmbytm u ®paHumein 1977 roga npu TonkoBaHMM KOHBEHUMU O
B3aMMHOI MOMOLLY NO YrofioBHbIM Aenam 1986 roga® vnm xe nonoxeHusi KOHBEHUMU MO MOPCKOMY MpaBy
1982 ropa npu TonkoBaHuy MemopaHayma o B3ayMonoHMmaHuy mexay Comanu n Kedueii 2009 roga®®.

Taknm 06pa3oM, MOXHO cAenarb BbiBOA, YTO CUCTEMHOE TOMIKOBaHWE BbICTYNAaeT HEOTbEM/IEMOI YaCTbIo
BCEro npolecca TOMKOBaHUS, NpeaycMOTpeHHoro ctartbein 31 BKIMM/. Ero uenbto aBnsieTcss obecneyeHne
pasBUTMSA CUCTEMbI MEXAYHAPOAHO-NPABOBbLIX OTHOLLEHWI KaK eAMHOro Lesioro NnocpeacTBOM NPMMEHEHMS K
pPacKpbITUIO CYLLHOCTM MEeXAyHapoLHOro A40orosopa HoOpM MeXxayHapoaHOro npasa, pacnpoCcTpaHAoLWmMX cBoe
AeliCTBME Ha CTOPOHbI Cnopa M akTyasibHbIX C Y4eTOM npegmeta crnopa. C MpaKTUYECKON TOYKM 3peHUst
CMUCTEMHOE TOJIKOBaHWE He OrpaHMYyeHo obpalleHneM K NPUHLMNY UHTEPTEMMOPASIbLHOCTU, HECMOTPS Ha TO,
yTO BOMPOC O HEM NOAHMMAUICA B OAHOM U3 NepBbIxX NpoekToB BKMM/,.

1.2. O6blyaii Kak «HOpMa MeXAyHapoAHOro npasa», UCMO/b3yeMas B CUCTEMHOM TOMIKOBaHWU

CornacHo TekcTy nyHkrta 3(c) ctatbu 31 BKIM/[, TonkoBaHMe NpOBOAUTCH C MCMO/Ib30BAHUEM «HOPMbI
MeXyHapoAHOro npasa». B oTeuyecTBEHHOI Hay4HOl NMTepaType «HOPMbI» PACKPbIBAKOTCA Kak «npasuna
NnoBefEeHUs, KOTOpble MNPU3HAKOTCA rocygapcTBaMum U OPYyrMy CyOGbeKkTaMu MexayHapoAHOro npasa Kak
Iopuanyeckn obasatenbHble, a 3HAYWT, HapylleHne KOTOPbIX BieyeT 3a coboil MexayHapoaHO-MpaBoByto
OTBETCTBEHHOCTbL»'. Takoro xe noaxofa NpuAeEpPXUBaoTcs U 3a py6exom. Tak, K. MaknaxiaH ykasbiBaer,
YyTo Nof, TEPMUHOM «HOPMbI MEX/YyHapOoAHOro npaBa» NOHMMAKTCS Te NOM0XKEHUS MeXAyHapoAHOro npaea,
KoTopble OblM CHOPMY/IMPOBAHbI B KayecTBe HOPMbl Kak TakoBOW, Oepylieli Havyaso B MCTOYHMKaX
MexayHapoaHoro npasa®. AHasIONMUYHOrO MHeHus npugepxusatotca ®. k. flanopta, A. TMeueHuk K
®. LWaysp®. HenocpeacTBeHHO caMun MCTOYHKKM 3aKpeneHbl B cTatbe 38 CTaTyTa MexayHapoaHoro Cyaa.

C y4yeToM uenu HacToswel paboTbl obpaliaeTr Ha cebs BHUMaHME TOT (hakT, 4YTo AJ/19 CMCTEMHOrO
TO/IKOBAHUSA HOPM, KacaloWMXCA MeXAYHapoAHbIX SKOHOMWYECKMX W 3KOJIOTMYECKUX  BOMPOCOB,
3HAUUTENBHYIO POJb MPUOBPETAOT Te OTpacfieBble NPUHLMMLI MEXAYHAPOAHOro 3KOMOrMMYecKoro npasa,
KOTOpble CTa/lM MPU3HAHHBIMYU MEeXAYHAapOAHbIMU 06bl4assMy. TakuM 06pasom, WX MPUMEHeHue cTasio
0653aTeNbHbIM U 0bpaLleHne K HAM Kak K «<HopMaMm MexayHapogHoro npasay», 0603Ha4eHHbIM B NMyHKTe 3(C)
ctatbn 31 BKMMA, sBnsetca o6ocHoBaHHbIM. KMI crieyunanbHO ykasana Ha To, YTO «MyHKT 3(c) ctatby 31
KacaeTcs cfydyas, Korga npu TOMNKOBaHWUM YUYUTLIBAIOTCA MaTepuasibHble WUCTOYHWKW, He OTHOCALLMEecs K
AaHHOMy foroBopy. OHM MOTYT BK/lloUaTh B Ce6s <...> 06bluHble HOPMbI»*’. anee KMI nogyepkHyna, Yto
CTOPOHBI foroBopa «06s3aHbl 06paLlaTbCa K MexayHapoLHOMY 06bIYHOMY MpaBsy <...> N0 BCEM BOMpocam,
KOTOpble NPsIMO He YPery/impoBaHbl B caMoM Aorosope»*.

CchopmmnpoBaBLLMIACA  MeEXAyHapoAHbli  Obblbaili  MmeeT [aABe obsA3aTesibHble  COCTaBASAOLWME:
«yCTaHOBMBLLAACS, LUMPOKO pacrnpocTpaHeHHas, nocnefosatefibHas (6e3 OTCyTCTBUA MPOTUMBOPEYUA CO
CTOPOHbI APYrux rocyAapcTB) NpakTuka rocyapcTB», BblpaXeHHas B BUAE NPUHUMAEMbIX HOPMAaTUBHbIX
NpaBOBbIX aKTOB, CyAe6HON NpakTVKW, AUMIOMATUYECKUX OEWCTBWIA, Ny6/MUYHbIX 3asB/eHWl OT UMEHU
PYKOBOACTBA rocyfapcTsa, NpuHATbLIX B paMkax OOH mMexayHapoaHbIX JOKYMEHTOB U Ap., U «CYObEeKTUBHbII
3/1eMeHT (ee npu3HaHWe B Ka4yecTBe Nnpasa), M3BECTHbIN Kak opinio juris sive necessitatis (y6exaeHHOCTb B
NPaBOMEPHOCTU W HEOBXOAMMOCTU)»*2, TO eCTb «OCO3HaHWE, YTO Takas o6Liasi nMpakTWka COOTBETCTBYET

3 1CJ. Oil Platforms (Islamic Republic of Iran v. United States of America). Judgment of 6 November 2003. §41.

3 |CJ. Certain Questions of Mutual Assistance in Criminal Matters (Djibouti v. France). Judgment of 4 June 2008. §112-114.

% |CJ. Maritime Delimitation in the Indian Ocean (Somalia v. Kenya). Judgment of 2 February 2017. §89.

37 BblnenkaHuH A. H. [ ap.]. Ykas. cou. C. 58-59.

% McLachlan C. Op.cit. P. 290.

% Laporta F. J., Peczenik A, Schauer F. On the Interpretation of Treaties. The Modern International Law as Expressed in the 1969
Vienna Convention on the Law of Treaties. // Law and Philosophy Library. Vol. 83. Netherlands : Springer. 2007. P. 194.

40 Komuccust mexayHapoHoro npaea. Ykas.cou. C. 218.

4 Tam xe.

42 BblnenkaHuH A. H., Kanamkapsii P. A. 3HadeHue MexdyHapoOH020 06bl4asi 8 COBPEMEHHOM MeXAyHapodHoM rpase /| MocKoBCKui
XypHa MexayHapoaHoro npasa. 2012. Ne 2. C. 5-29. URL: https://doi.org/10.24833/0869-0049-2012-2-5-29 (gata obpatyeHus:
28.12.2023).
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npaBy», YTO U ABMSETCA OT/IMYMTENLHON UYepToil 06bl4as OT O6bIKHOBEHUs (aHr/.. usage)®. Mo MHeHWo
KMIM, «mexayHapogHoe 06bl4HOe NpPaBo MPUMEHUMO K TO/IKOBAHUIO MEXAYHapOAHOro A0roBopa B C/yyasx
Korga: [OroBOpHasi HOpMa SABASAETCA HEeACHOW WAuM OonyckaeT pasHouTeHusi; ynoTpebnsiemble B AOroBOpe
TEPMMWHbI MEIT 06LLEeNpPU3HaHHOE 3HaYeHVe B MeXAyHapoAHOM 06bIYHOM npase <...>, B 4Or0OBOPE HUYero
He cKa3aHo O NPMMEHMMOM MNpase, U TOSIKOBATENO A1 peLleHns Npobnembl He06xoauMo <...> obpalarbcs
K HopMaMm, cchopMUPOBABLLUMCS B APYroli 0TPAac/Iv MEXAyHapPOAHOro npasa»*,

TakuMm 06pas3oM, MexAyHapoAHblii 0Obluald, sIBNSASICb HOPMOI MeXAyHapoAHOro npasa B MOHMMaHMK
ctatbn 38 Cratryta MexgyHapogHoro Cypa, npefctasnser coboii ognH M3 UHCTPYMEHTOB CUCTEMHOrO
TO/IKOBaHMS.

2. PeTpocneKTUBHbI aHaNn3 NpYMeHeHUs MPUHLMUMOB MeXAYyHapoAHOIo 3K0/0rMYyecKoro npaea
[LNS1 CUCTEMHOTO TO/IKOBaHNsi HOPM MEXAYHApPOAHOIro 3KOHOMMUYECKOro npasa

2.1. TMpvHUMNbI MEeXAYHapoAHOro 3KOMIOTMYECKOro Mpasa, BbIKpUCTa/IM30BaBLUMECA B
MeXAyHapOoAHbIi 06blyaii

C y4yeToM K/HOUEeBOW TEMbl HACTOSILLEN CTaTbW, a MMEHHO TOJ/IKOBAaHWS B YC/TOBUSIX BO3MOXHOW KOMIN3UN
HOPM MEXAyHapoAHbIX AOTOBOPOB MO 3KOHOMMWUYECKAM U 3KOSIOFMYECKMM BOMPOCAM, NpoaHasiM3MpoBaHHO
JIOKTPVHBI*® 1 OTCYTCTBUS €AMHOrO OGLLENPUHATOIO MOAX0AA K KnaccudomKauum OTPacieBbiX MPUHLMNOB
MeX/lyHapO/AHOTO 3KO/IOrMUYEeCcKoro Npaea, A48 aHaim3a 6bin BbiGpaHbl criefytolme U3 HuX:

—  MPWHLMN CyBepeHnTeTa rocyaapcTB Haj, CBOVMU NPUPOAHLIMU pecypcamu;

—  MPWHUMN HEAONYCTUMOCTU HAaHECEHMS! TPAHCTPaHUYHOTO yilep6a oKpyxatoLleii cpeae;

—  MPEBEHTMBHbI NPUHLMM; 1

—  MPVHUMN NPUPOO0XPaHHOIo COTPYAHNYECTRA.

2.1.1. MpuHUMN cyBepeHUTETA rocyAapcTB Haj, CBOMMU NPUPOAHBLIMU pecypcamm

MpUHUMN CyBEPEHHOTO paBeHCTBA rocyAapcTB 3akpenneH B N.1 cT. 2 Yctaea OOH®. [Jeknapauusi o
NpUHUMNax MexayHapoLHOro npasa, KacaloLMXCa OPY>XECTBEHHbIX OTHOLIEHWIA U COTPYOHUYECTBA MEXAy
rocygapctBamn 1970 roga (dasiee — [exknapauust 0 NpuHUMNAx MexayHapoaHOro npaea), packpbiBaeT ero
cy6GCTaHTUBHOE cofepXaHue. B COOTBETCTBUM C Hell «CyBepeHHOe PaBeHCTBO» CYyGHLEKTOB MEXAYHapOAHOO
npasa BK/IOYaEeT B TOM 4MC/Ie NPaBO «CBOOGOAHO BblGMpaTh U pa3BMBaTb CBOW NOMUTUYECKNE, COUMAbHbIE,
9KOHOMMWYECKME W KYNbTYpPHbIE CUCTEMbI». [pOM3BOAHLIM OT AAHHOMO NpUHUMNA SBASETCS MNPUHLMN
CyBEpeHMTETA [OCyJapCTB Hajd CBOMMMW MNpuMpoAHbIMU pecypcamn. Ero dopmynmpoBka ykasaHa B
MpuHumne 2 [Oeknapauun Puo-ge-)XaHelipo no okpyxatouweli cpege n passutuo 1992 roga (dasree —
[Jeknapaunsa Pro-ge->XaHeiipo).

YKasaHHbIi NPUHLMIT MeX/IyHapoHOIo 3KO/I0rMYecKoro npasa*’ HeoA4HOKPATHO BXOAW/ B MOBECTKY [HS
A OOH. C wectoli ceccum TA OOH 1952 roga 6bI10 NpUHATO 6o0/iee Yyem 80 COOTBETCTBYHOLLMX
pesoniounii®, MepBas Kacanacb TeMbl MWHTEIPUPOBAHHOIO 3SKOHOMWYECKOrO pPasBUTMS U TOProBbIX
cornawennii  (A/JRES/523 (VI)*°. Takke BaxHyld posb cbhirpana pesomouma A OOH 1962 roga
«HeoTbemnembli CyBEPEHMTET Hag €CTECTBEHHbIMU pecypcamu». COrfnacHoO 3TOMYy AOKYMEHTY «npaBo
Hapo4oOB M Hauuii Ha HEOTbEM/IEMbI CyBEPEHUTET Haf WX €CTeCTBEHHbIMKM 6GorarcTBamMu M pecypcamm
OO/MKHO OCYLLECTBASATLCA B MHTEpPEcax WX HauMOHa/IbHOr0 pasBUTUS M GNaroCOCTOSIHUSA HacesieHUsi
COOTBETCTBYHOLLYMX rOCyAapcTe»®C.

K Hopmam MexAyHapoAHbIX [AOroBOPOB, 3aKPEMIAKLWMX 3TOT MNPUHLMMN, OTHOCAT NYHKT 3 cTaTby 06
NCK/IOUNTENIbHOM CYBEPEHHOM MpaBe rocyAapcTB Haf CBOMMK BOAHO-60/10THbIMM yroabsiMu KOHBEHUUN O
BOAHO-O0/IOTHLIX  YroAbsiX, WMEWLINX MeXAyHapoJHOe 3HauyeHuwe, [NaBHbIM 06pa3oM B KayecTBe

43 Tam xe.

4 Komuccust MexayHapoaHoro npaea. Ykas.cou. C. 219.

% Cwm. BoknaH [. C. Ykaz.cod. C. 59-86; Konblnos M. H., Konbinos C. M. K sornpocy o ¢hopmuposaHuu kamasioea crieyuasbHbix
MPUHYUNo8 Mex0yHapoOHO20 3Kos102udecko20 rnpasa [/ BecTHUK Bonrorpagckoro rocygapCcTtBeHHOro yHuepcuteta. Cep. 5,
Opucnpyg,. 2014. Ne 4. C. 8-18; BbinenkaHuH A. H. [1 gp.]. Yka3.cou. C. 73; Sands P., Peel J., Fabra A. A., MacKenzie R. Principles
of International Environmental Law. New York : Cambridge University Press, 2018. P. 246.

4 Ycmas OOH, 1945. URL: https://www.un.org/ru/about-us/un-charter/full-text (aata o6patieHus: 24.07.2023).

47 Sands P. Op. cit. P. 236.

4 Schrijver N. Sovereignty over Natural Resources, Balancing Rights and Duties. Cambridge : Cambridge University Press. 1997.

4 TenepanbHas Accambriess OOH. VIHmezpuposaHHOE 3KOHOMUYECKOe pa3sumue U mopaoskle coanaweHus.. A/IRES/523 (VI). 1952.

50 'eHepasnbHasi Accambriess OOH. Heombemiembil cysepeHumem Had ecmecmseHHbIMU pecypcamu. A/RES/1803 (XVII). 1962.
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MecToo6UTaHWin Bogonnaeawwyx ntuy, 1971 roga® (sctynuna B cuny B 1975rt04y, 172 CTOPOHbLI®?)
(Oasree — Pamcapckas KOHBEHUMS); cTaTbio 4 AMa30HCKOro nakta o cotTpygHuyecTtse 1978 roga (BCTYnw/ B
cuny B 1980 rofy, BoCEMb CTOPOH®), 3aKpPeNsIsoLYyI0, YTO «<UCK/UNTENIbHOE WCMOSIb30BaHWE 1 OCBOEHME
NPUPOAHBIX PECYPCOB B MpeAenax Ux COOTBETCTBYHOLLMX TEPPUTOPUIA SABNSETCA NPaBOM, HEOTHEM/IEMbIM OT
CyBepeHuUTeTa Kaxaoro rocyaapcrea»®t; crartbio 193 KoHeeHumn OOH no mopckomy npasy 1982 roga
(sctynuna B cuny B 1994 romy, 168 cTOpOH®®), KOoTOpasi HafeNnsieT CTOPOHbl «CYBEPEHHbIM MpaBoM
pa3pabaTbiBaTb CBOW NMPUPOAHbLIE PECYPCbI», KOMMIEMEHTAPHO OrpaHMyYeHHbIM 0653aHHOCTBLIO NO 3alnTe U1
COXpaHeHWI0 MOpPCKOW cpeabl®; npeambGyny bBasenbCkoli KOHBEHUMW O KOHTPO/ME 3a TpaHCrpaHW4HoM
nepeBO3KOl OMacHbIX OTXOA0B U KX yaasneHvem 1989 roga (ectynuna B cuiy B 1992 rogy, 190 cTopoH®’);
ctatbio 3 KoHBeHUun o 6uonornyeckom pasHoobpasum 1992 ropga (dasiee — KOBP) (BcTtynuna B cuny B
1993 rogy, 196 cTopoH®®), B KOTOpOW NPUCYTCTBYET cCbiflka Ha YctaB OOH 1945 roga M NPUHLMMbLI
MeXAyHapo4HOro rnpasa, a Takke COAepXuUTca hopMy/IMpoBKa O «CyBEpeHHOM npase paspabarbiBaTb
CcO6CTBEHHbIE pecypcbi»®. Kpome Toro, faHHbIi MPUHUMN 3akpensieH B MexayHapogHoOM MakTe o
rpaxaaHcKnx U nonmTuyeckmx npasax 1966 roga n MexayHapoLHOM nakTe 06 3KOHOMUYECKMX, COLNabHbIX
N KyNbTYpHbIX NpaBax 1966 roga. B gene o BoeHHbIx delicmBusix Ha meppumopuu KoHao 2005 roga Cya,
yKasaJsl, UTo paccMmaTpvBaeMblii MPUHLMN NPeAcTaBNseT Co60i MeXAyHapoaHbIin 06bIYaii®.

Takum 06pasom, MPUHLMUN CyBepeHWTeTa rocyAapcTB Hag CBOMMM NPUPOLHbIMU pecypcamu, SABMASCH
MeXAyHapoAHbIM 0bblyaeM, MOXET MCMNOMNb30BATLCA B KAYeCTBE HOPMbl MEXAYHapOAHOro npasa B Lensx
CMCTEMHOr0 TOJ/IKOBaHWS.

2.1.2. MpuHUMN HeaoNyCTUMOCTM HaHECEHUSI TPAHCTPAHNYHOTO Ylep6a oKpyXatoLlei cpeae

He saBnascb abCOMOTHBIM, MPUHUMI CyBEpeHuTeTa Hag NpUMPOLHbIMU pecypcamy  OrpaHnynBaeTcs
KOPPECNOHAVPYIOLLMM  0653aTeNlbCTBOM  FOCYAAapCTB NpefoTBpallaTh TpaHCrpaHuuHblii  yuwep6®. OHo
BbIP&XXEHO B OTPAC/IEBOM MPUHLUMMNE HEAOMYCTUMOCTM HaHECEeHUS TpaHCrpaHWYHOro yuiep6a okpyxatoLlei
cpefe, NpU3HaHHOM MeXAyHapogHbIM 06bldaemM. Momumo MpuHumna 14 Oeknapaunn Puo-ge->XaHelipo, oH
3akpenneH B ctatbe | 1 ctatbe VI KoHBEHLMM N0 NpPefoTBpaLLeHNio 3arpsa3HeHns Mopsa copocamn OTXO40B U
apyrux matepuanioB 1972 roga (Bctynuna B cuny B 1975 rogy, 87 ctopoH®?); B cTaTbax 193 u 194
KoHseHumn OOH no mopckomy npaBy 1982 roga; B cratbe 2 BeHCKOl KOHBEHUMM 06 OxpaHe 030HOBOro
cnosi 1985 roga (Bctynuna B cuny B 1988 rogy, 198 cTtopoH®®); B cTaThe 20 CornaweHuss ACEAH o
COXpaHeHV NpupoAbl 1 NpUPoAHLIX pecypcoB 1985 rofa (He BCTynwuia B cusy, 6 CTOPOH®Y), nMpu 3TOM B Hei
MPWHLWN NPUPABHNBAETCS K OCHOBHbIM MPUHLMNAM MeXAyHapoAHOro npasa®.

B cynebHoli NpakTuKe KH4YeBbIM SIBASETCA apbuTpaxHoe pelwleHne no geny Tpelsn Cmenmep (CLUA
npomus Karadbi) 1935 roga®. A. M. ConHuesB pasgenser nosuvuuio npodeccopa A. C. TUMOLIEHKO,

51 KoHBeHYusi 0 BOOHO-60/10MHbIX y200bsiX, UMEUWUX MexAyHapoOHoe 3HayeHue, 2/1aBHbiM 06pa3oM, 8 kKauecmse MecmoobumaHuli
godonnasaouwjux nmuy. 1971. URL: https://www.un.org/ru/documents/decl_conv/conventions/waterfowl.shtml (gata o6paLueHus:
28.12.2023).

52 Contracting Parties to the Ramsar Convention. URL: https://www.ramsar.org/sites/default/files/documents/library/annotated_
contracting_parties_list_e.pdf (gata obpawenus: 28.12.2023).

5 Amazonian Cooperation Treaty Organization. URL: http://otca.org/en/ (nata o6patieHus: 28.12.2023).

5 Treaty for Amazonian Cooperation. 1978. URL: http://otca.org/en/wp-content/uploads/2021/01/Amazon-Cooperation-Treaty.pdf
(maaTa obpalleHus: 28.12.2023).

% United Nations Convention on the Law of the Sea. URL: https://treaties.un.org/pages/ViewDetailslll.aspx?src=
TREATY&mtdsg_no=XXI-6&chapter=21&Temp=mtdsg3&clang=_en (gata obpalleHus: 28.12.2023).

% KoHseHyus OpeaHu3ayuu Ob6bLEOUHEHHbIX Hayul no MOpPCKOMY npasy. 1982. URL:
https://www.un.org/depts/los/convention_agreements/texts/unclos/unclos_r.pdf (aata obpaiieHus: 28.12.2023).

5 Parties to the Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and their Disposal. URL:
http://www.basel.int/Countries/StatusofRatifications/PartiesSignatories/tabid/4499/Default.aspx#enotel (mata ob6paleHus:
28.12.2023).

%8 List of Parties. URL: https://www.cbd.int/information/parties.shtml (aata o6patieHus: 28.12.2023).

5 KoHseHyusi 0 6uonoaudeckom pazHoobpasuu. 1992. URL: https://www.un.org/ru/documents/decl_conv/conventions/biodiv.shtml
(nata obpatyeHus: 28.12.2023).

% 1CJ. Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Uganda). Judgment of 19 December 2005.
§244.

81 Sands P. Op.cit. P. 246.

%2 Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other Matter. URL:
https://www.ecolex.org/details/convention-on-the-prevention-of-marine-pollution-by-dumping-of-wastes-and-other-matter-tre-000420/
participants/? (aata o6palieHus: 28.12.2023).

8 Bce rocygapcTea-uneHbl OOH, CeaToii MpecTon, ManecTuHa, o-8 Huys 1 0-Ba Kyka, EBponeiickuii cotos.

84 ASEAN Legal Instruments. URL: https://agreement.asean.org/agreement/detail/207.html (gata o6palyeHns: 28.12.2023).

% ASEAN Agreement on the Conservation of Nature and Natural Resources. 1985. URL:
http://wwwz2.ecolex.org/server2neu.php/libcat/docs/TRE/Full/En/TRE-000820.txt (gata o6palieHus: 28.12.2023).

5  ConHueB A. M. lpakmuKkym Mo Mex0yHapoOHOMY 3KO/102U4ECKOMY rpasy : y4e6Hoe nocobue. M. : POCCUIACKWI yHMBEPCUTET
Apyx6bl Hapogos. 2011. C. 159.
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nonarawLlero, 4To faHHOe peLleHne NoATBEPAWI0 NMPUMEHNMOCTbL 06LLero NnpuMHUMna npasa sic utere tuo u
alienum non laedas (ncnonb3yii CBOE MMYLLECTBO TakMM 06pa3oM, YTOObl HE HAHOCWUTbL Bpeaa MMYLLECTBY
APYTX) K MEeXrocyAapCTBEHHbIM OTHOLLEHMSIM MO BOMPOCaM OKPYXalollein cpefbl, a Takke NpuBeno K
chopMMpOBaHMIO HOBOFO OTPac/ieBoro npuHuMna®’. He meHee BaxHbIM NpeAcTaeT pelleHne Cyga no aeny o
3anuse Kopghy (Benukobpumarusi npomus AnbaHuu) 1949 roga®. Takke B KayecTBe npumepa CToUT
YNOMSAHYTb KOHCY/IbTaTUBHOE 3ak/itoveHne Cyaa o Borpocy pasoMepHoOCMU NpUMEHEHUs U/u y2po3bl
rpuUMeHeHus1 I0epHO20 opyxusi 1996 roaa, B KOTOPOM CKa3aHo, 4YTo

cylecTBOBaHMe 06Lero 06s3aTesibCTBa rocygapcTs 06ecneynBartb, YTOObl X AeATeNbHOCTb B Npeaenax
CBOEI HOPUCAMKUMN U KOHTPOSIb Haj Heil MNpoBOAWIMNCL C YYETOM COXPaHHOCTU OKpyXatollei cpeabl
Apyrnx rocygapctB M paiioHOB 3a npegenaMu ero HpUcAMKLMKM COCTaB/SAT 4YacTb MeXAYHapOoLHOro
npaea Mo Bonpocam oKpyxatoLeii cpeap.®

M3 BbILLEN3NOXEHHOIO CMEAyeT, UYTO K MPUHLMMY HEeAonyCTUMOCTY HaHECEHMS TPaHCTPaHUYHOro yuiepba
OKpyXXalollein cpepe, NpU3HaBaemMoMy MUPOBLIM COOGLLECTBOM MEXAYHAPOAHLIM 06bl4aeM, MOXHO
o6pallatbCd MNP CUCTEMHOM TOSIKOBAHUM HOPM MEXAYHAPOAHbIX [OrOBOPOB, KACAIOLMXCA HE TO/bKO
3KO/IOTMYECKUX, HO U SKOHOMUYECKUX BOMPOCOB.

2.1.3. MpeBEeHTUBHbIA NPUHLAN

CyTb NPEeBEHTUBHOIO MPUHLMNA CBOAWUTCA K NO3UTUBHOIM 06A3aHHOCTY rOCYAAPCTB CHMXATb SKO0TMYECKMIA
yuep6 v npegnpuHUMaTth Bce BO3MOXHbIE Mepbl M0 NpefoTBpaLleHnio AaHHOro yulepba B npefenax cBomx
IOPUCAVKUMIA, UYTO OT/MYAET €ero OT /[BYX Bbllle MPOAHANN3NPOBaHHbLIX NPUHLMNOB™. OH 3akKpenseH B
MpuHumnax 17 n 19 Aeknapaunn Pro-ge->XaHeipo.

Mpu3HaHue p[aHHOW HOPMbl B KavyecTBe MeXAyHapoAHOro 06bl4asi OTMEYEHO B MEXAyHapOLHON
cype6bHoli npaktuke. Tak, Cyg B gene Llensto/103Hbie 3aBo0bl Ha peke Ypyzasal (Ape2eHmuHa rnpomus
Ypyeasas) 2010 roga npuLien K COOTBETCTBYIOLLEMY BbIBOAY, AOMNO/THUTENILHO OTMETMB MPSAMYH CBA3b AaHHO
HOPMbI C MPUHLMMNOM AO/KHOWN OCMOTpUTENbHOCTU (aHr.: due diligence; due care)™.

Kpome Toro, B KommeHTapum 10 K ctatbe 4 lNpoekTa cTaTeil 0 NpefoTBpaLLeHnM TPaHCTPaHUYHOro
yuwiep6a OT onacHbIx BUAoB geatesibHocT KMIM ykasbiBaeT, UTO NPUHUMN AO/HKHOW OCMOTPUTENIbHOCTUN —
«00653aTeNbCTBO rocyfapcTsa NpeanpuHATL OAHOCTOPOHHME Mepbl ANS NpefoTBpalleHus 3HauuTeIbHOro
TpaHCcrpaHuyHoro yuiep6a wnun B criyyae o60ro NPoUCLLECTBUS MUHUMU3NMPOBATL €ro PUCKM»'2, B KauecTse
NPMMepPoB NPUBOAATCA pa3paboTka u AO/HKHOE WUCMONHEHME HOPMATUBHOIO NMPaBOBOr0 PerynpoBaHus no
BONpocaM MpefoTBPaLLEHUSA 3HAYUTEIbHOTO TPaHCTPaHUYHOro yuiepba unm CHMXEHUe [0 Hy/s PUCKOB
Takoro yulep6a. JononHutensHo KMI Bbigensier coctas/isowme npuHLmMna SO/MHKHON OCMOTPUTENIBHOCTH,
KOTOpble MapasifiesisHo C 3TUM SBASKOTCA M OCHOBOW MPEBEHTMBHOMO npuHumna: (1) Ao/MKHasA CTeneHb
OCTOPOXHOCTW, COOTBETCTBYIOLLAA Haanexallemy npasneHuto; (2) Ao/MKHbIM 06pa3oM yHKLMOHMpYOLWas
HOopMaTMBHasA npasoBas cucTema; (3) HaiMume AOCTaTOYHbIX PecypcoB A/1A NOAAepXaHus HOPMasibHOro
aJMWHUCTPaTUBHOrO  annapara, OCYLUECTBAALWEr0  KOHTPOMb M MOHWUTOPUHI  [EeATe/IbHOCTH,
npeacTasnsioLLeli yrposy’s.

Takke NPEBEHTUBHbIA NPUHUMN ONpefdeneH Kak MexXAayHapodHblid obbluaii  MexagyHapoaHbIM
TpmbyHasioMm no mMopckomy npasy (0asiee — MTMIT) B KOHCyNbTaTMBHOM 3akstodeHnn 2011 roga, B paMkax
KoToporo Tpmbyn npeactasu pasbsACHEHUE Mo BONpPocy 06 OTBETCTBEHHOCTU M 06s3aTeNlbCTBax rocyapcrs,
nopyvarLmuxcsi 3a BeayLmx AesaTenbHOCTb B PailoHe din3nyeckmx u opuanyecknx nuuy. MTMIT Bbigenun
ABa Buga 06s3aTesibCTB, OAHMM M3 KOTOPbIX ObII0 Mpunarate MakCUMaslbHO BO3MOXHble YCUAus AJ/is
obecneyeHnss COOGIAEHNS MNOMOXEHUA, yKaszaB Ha CBA3b MeXAy paccMaTpyMBaeMbIM MPUHLMIOM W
MNPVHUMMOM [O/MKHOW ocMoTpuTensHocTh. Mpu aTom MTMI nogyepkHyn, 4YTo 06513aTeNbCTBO «AO/MHKHOW

5 Tam xe. C. 99-100.

% 1CJ. Corfu Channel (United Kingdom v. Albania). Judgment of 9 April 1949. P. 22.

8 1CJ. Legality of the Threat or Use of Nuclear Weapons. Advisory Opinion of 8 July 1996. §29.

7 Sands P. Op. cit. P. 246.

™ 1CJ. Pulp Mills on the River Uruguay (Argentina v. Uruguay). Judgment of 20 April 2010. §101.

2 International Law Commission. Draft articles on Prevention of Transboundary Harm from Hazardous Activities, with commentaries.
2001. URL: https://legal.un.org/ilc/texts/instruments/english/commentaries/9_7_2001.pdf (aata obpawieHns: 28.12.2023).

3 Tam xe.
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OCMOTPUTENILHOCTM MOXET W3MEHSTLCA B TEUYEHME BPEMEHVM W 3aBUCUT OT YPOBHS pucka M Buga
AEATENBHOCTU» 4,

M3 BbllleckasaHHOIO CrieayeT, 4To, SBASSCh MeXAyHapoAHbIM O6bluaeM, MPEeBEHTMBHBIA MPUHLMN
MOXET 1CMOsIb30BaTbCsA B CUCTEMHOM TOMIKOBAHMWM.

2.1.4. TpuHUMN NPMPOLOOXPaHHOro coTpyaHuyecTsa

CornacHo n.3 cT. 1 YctaBa OOH, K OCHOBHbIM MpUHLUMNAM MEXAYHAPOAHOrO NpaBa TakkKe OTHOCUTCSH
06513aHHOCTb  TOCYAA@PCTB  CcOTpyAHMYaTh Apyr ¢ ApyroM. CornacHo Jeknapauuy o NpuHUMnax
MeX/lyHapOoAHOro npasa, COTPYAHUYECTBO rOCYAapCTB A0/HKHO OCYLECTBAATLCS

B pa3/IMyHbIX 06N1acTAX MeXAYHapOAHbIX OTHOLIEHWI C LeNblo NoAAePXaHUsa MexXAyHapogHoro mMupa v
6e30MacHOCT U COAENCTBUS MEXAYHAapOAHON 3KOHOMWYECKOW CTabuNbHOCTM U Mporpeccy, obliemy
6/1aroCOCTOSIHNI0 HAPOA0B 1 MEXAYHApPOA4HOMY COTPYAHUYECTBY.

AHaIOMMYHO  yKaszaHHass 006a3aHHOCTb 3akpensieHa B 3aknouutenbHoOM akte CosellaHusa no
6e3onacHOCTM 1 coTpygHudecTBy B EBpone 1975 roga B kadecTse MNpuHumna IX.

B mMexayHapo4HOM 3KO/OrMYyeckoM Mpase COTPYAHUMYECTBO FOCYAApPCTB 3aKpernsieHo MnpakTU4ecku BO
BCEX MEXAyHapoAHbIX AOKYMeHTax 06si3aTeflbHOro UM AeknapaTvBHOMO Xapaktepa’™, B TOM 4ucC/e Kak
MpuHumn 27 B Odeknapauun Puo-ge->XaHelipo; B npeambyne u ctarbsax 100, 118, 123, 129, 197, 242244,
270 KoHeHumn OOH no mopckomy npasy 1982 roga; B cTatbe 2 BeHCKOIM KOHBEHUMM 06 0XpaHe 030HOBOTrO
cnosa 1985 roga; B ctaTbe 5 C yKa3aHMeM «HACKOJIbKO 3TO BO3MOXHO M ymecTHO» KOBP u ap. MNpu atom ¢
y4eTOM MHOTOrPaHHOCTW 3KOMOTMYECKMX BOMPOCOB CaMo Mo cebe TpeboBaHWe COTPyAHMYaTbL B 3aBUCUMOCTU
OT cdepbl OTHOLUEHWA MOXET AOMOSIHMTENbHO ObiTb peasM30BaHO Yepe3 cneuuanbHble (QOpMbl,
npeayCMOTPEHHbIE B COOTBETCTBYHOLUMX MEXAYHapOAHbIX AOroBopax: NpOBeAeHMe OLEHKM BO3AENCTBUA Ha
oKpyXatoLyto cpegy (0asiee — OBOC); 06mMeH MHhbopmauueld, B TOM YMC/IE O YPE3BbIYAHbLIX CUTyaLUSIX;
KOHCY/bTaLMW U YBEIOM/IEHUS; KOHTPO/Tb NMPUMEHEHUS €IMHBIX 3KO/IOTMUYECKMX CTAHAAPTOB U T.4.7

Ecnn obpatutbcs K cyae6Hoi npaktuke, To B 2001 rogy MTMI B pelueHun no geny o 3asode Mokc
(MipnaHousi npomus CoeduHeHH020 Koposieacmsa) OTMETUN

0643aHHOCTb COTPYAHMYATL B KayeCcTBe OCHOBOMOMAraloLero npuHumMna npegoTspaLleHns 3arpasHeHns
MOPCKOW cpefbl cornacHo He Tonbko Yactu Xl KoHBeHumn OOH no mopckomy npasy 1982 roga, HO u
06LEeEMY MeXayHapoaHOMY npaBy’’.

Takke Cypg B pelueHun no aeny Liessro/1o3Hble 3aB00bI Ha peke Ypyesall (Ap2eHmuHa rnpomus Ypyasasi)
2010 roga nogTBepann, 4to pesynstatel OBOC po/mkHbl ObiTb NpefocTaBneHbl OPYroi CTOpOHe Ans
3aBepLUEHNs MPOLEcca OLEHKM AesTenbHoCTU ®, a camo npoeegeHne OBOC NpoMbILLI/IEHHON AesTeNbHOCTH,
NpeacTaBnsAlWER Yrpo3y HaHEeCeHWs TpaHCrpaHWdHOro yuiepba, sBnseTca «TpeboBaHMeM 0O6LLEro
MeX/[yHapoAHoro npaBa»’®. Takium 06pa3om, MPUHUMN NPUPOAOOXPAHHOTO COTPYAHUYECTBA MOXET
NCNoNb30BaTLCA B CUCTEMHOM TO/IKOBAHMM KaK HOpMa MeXayHapogHoro npasa.

Pestlomnpysi cka3aHHOe B MepBOM pasfefnie JaHHOW 4YacTu CTaTbW, MOXHO KOHCTaTupoBaTb, YTO Mpu
TOMKOBAHUN 3KOSIOTUYECKUX W SKOHOMUYECKUX MEXAYHapoAHbIX [0roBOpOB MNPUMEHUMbI cnejyloline
NPUHUMMBL  MEeXAYHapoAHOIO  3KOMOTMYECKOro npasa, paccMmarpuBaemble  COrfacHo  NyHKTy 3(c)
ctatby 31 BKIMM/], B Ka4ecTBe HOpPM MexayHapodHoro npasa: (1) npuHUMN cyBepeHuTeTa rocyaapctB Haf
CBOVMW NPUPOAHLIMK pecypcamu; (2) NPUHUMMN HEeAONYCTUMOCTU HaHeCeHUs TpaHCrpaHW4YHoro yulepba
oKpyxatoLeli cpege; (3) NpeBeHTUBHbIN NPUHLMA 1 (4) NPUHLMN NPUPOLOOXPAHHOI0 COTPYyAHNYECTBA.

™ ITLOS. Responsibilities and obligations of States sponsoring persons and entities with respect to activities in the Area. Advisory
Opinion of 1 February 2011. P. 74.

* Sands P. Op. cit. P. 250.

5 Ibid. P. 250.

7 ITLOS. The MOX Plant Case (Ireland v. United Kingdom). Order of 3 December 2001. §82.

®  Pulp Mills on the River Uruguay. §119.

" Ibid. §204.
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2.2. OPPEKTUBHOCTL MPUMEHEHUSA MPUHLMIMOB MEXAYHapOAHOro 3KO/I0OrMYECcKoro npasa /s
CUCTEMHOrO TOJ/IKOBaHUA HOPM MEXAYHapOAHOIro 3KOHOMUYECKOro npasa

OueHka 3th(PeKTMBHOCTM NPUMEHEHWSA NPVHLUMMNOB MEXAYHAPOAHOI0 3KO/I0MMUYECKOro npasa /1 CUCTEMHOIO
TO/IKOBAHUSA HOPM MEXAYyHapOoAHOro 3KOHOMWYECKOro npasa npegnonaraer obpaiweHne K npaktuke OPC
BTO, Cyaa u lNocTosHHOI nanatbl TpeTelickoro cyga (dasiee — MMNTC). B HacToswen ctatbe KIHYEBbIM
Kputeprem OT60pa MeXrocyapCTBEHHbIX CMNOPOB BbLICTYNWIO HE CTO/IbKO WCMO/Ib30BaHWE CUCTEMHOrO
TO/IKOBAHMA Kak TaKOBOrO, CKOJ/IbKO Ha/iMuyvMe CTOSIBLUEro nepes MeXAyHapoAHbIMU  CyAeOHbIMM
yupexzaeHusaMn Bonpoca o «NPUMUPEHUN» IKOHOMUYECKUX U IKOSTOTMYECKUX UHTEPECOoB, YperynmnpoBaHHbIX
pasHbIMY  MeXAyHapoOHbIMW  aKkTamMy  [OrOBOPHOTO W HELOroBOPHOIO  XapakTepa. Kaxpgoe neno
aHa/I3MpPoBaIOCh C TOUKN 3PEHNUS NPAMOTro UM KOCBEHHOIO MPUMEHEHUSA CUCTEMHOTO TO/TIKOBaHNSA C Liefbio
BbIsIB/IEHNA 3DPEKTUBHOCTM JaHHOTO BWAa TOSIKOBaHWSA, W, Kak C/efcTBue, onpeaeneHns HeobxoaumocTu
obpallleHns K HeMy B pamkax 6yayuieii npaBonpuMeHUTENbHOW MPaKTUKN U BbISIBNIEHUS HaNpas/ieHWin ero
COBepLUEHCTBOBaHMA B 6yayLiemM. SToT (PoKkyc 06yCnoBAMBaET HOBU3HY NpesCcTaB/EHHOMo NCCef0BaHus.

B pabote paccmoTpeHbl criefylolive aena, LEMOHCTPUPYIOLLME HacyllHble MNpob/embl KONIM3nu
MEeX/YHapOAHbIX 3KOMIOrMYEecKUX U 3KOHoMUYeckux Hopm: (1) CLUA — 3anpem umrnopma Kpesemok u
npodykmos u3 kpesemok; (2) Fab4ukoso-Hadbmapow:; (3) 0 yes/it/03HbIX 3aBodax Ha peke Ypyesal
(ApeenmuHa npomus Ypyesas); (4) no sodam MHOa KuweHzaHea (lNakucmaH npomus VHouu) n (5) peno
WHOoHe3uss — Chipbesble Mamepuasibi B paMkax BTO.

2.2.1. OPC BTO. [eno o 3anpeTte nmnopTa KPeBeTOK 1 NPOoAYKTOB N3 KpeBeToK 1998 roga

B 1996 rogy Ha nnowagke OPC BTO WHamsa, Manainsums, Makuctad n TannaHg Havyasm KOHCynbTauum c
CWA. To wux MHeHuwio, BBeAad 3anper umnoprta Kpesetok, CLUA Hapywwmnu crtatbio Xl [eHepanbHOro
cornaweHns no Tapudgam u Toproene 1994 ropa (dasiee — TATT). OrpaHuuuTenbHas Mepa Kacanacb
KPeBETOK, NPV BbIIOBE KOTOPbLIX WCMOMbL30B&/IUCL CETW, Kyda nonagasMcb MOPCKME 4Yepenaxu, 4To
NPUBOAW/IO K TMOENN 3TUX XMBOTHbIX. OCHOBHbIM apryMmeHTom nosuuum CLUA 6bina kBanugukauna AaHHOR
Mepbl B kayecTBe 0O6LLEro uckawueHuss no crtatbe XX(g) MATT, cornacHo KOTOpO# AoroBapuBaloLLMecs
CTOPOHbI MOTYT BBOAWTL OrpaHUYeHUs, MMeloLLMe OTHOLLEHME K COXPaHEHWI0 MPUPOLHbLIX Pecypcos,
KOTOpPbIM CBOMCTBEHHO WCTOLLEHME, MPW 3TOM [ocyfapcTBa [AO/MKHbI OrpaHnyunBaTb UM HauMOHasbHoe
NpoM3BOACTBO WM NOTPeb/eHne COOTBETCTBYIOLMX pecypcoB. TpeTeickas rpynna OTK/IOHWAa apryMeHThbl
CLA, 4To CTas10 NPUYUHOI UHULMMPOBaHKA anennsauMoHHON npoueaypbl CO CTOPOHbI NOC/IEAHNX.

B poknage AnennsiynoHHoro opraHa 1998 roga nogpo6bHO paccMaTprBaeTcs BONPOC MPUMEHMMOCTM
HOpPM MeXAyHapoAHOro 3KOoNorMyeckoro npasa K cornaweHuam BTO, B uyactHoctm k [ATT. 3T1OoMmy
cnocobecTBoBasio 3asBneHne CLUA 0 HeBepHOM TOSIKOBaHWMM TpeTenckoin rpynmnoit crtatbn XX TATT,
6asupyroLemca Ha nsonsaumm FATT kak cyryb6o TOproBoro CorsaweHns, HUBeNMPYoLero Apyrue OTHOLEeHNS
rocyfapcrtsa 1 ero UHTepecsl.

ANennsuMoHHbIA opraH NpuberHyn K CUCTEMHOMY TOMKOBaHWIO ABaxabl. Bo-nepBbix, An18 onpeaeneHus
BO3MOXHOCTU OTHECEHWS XUBbIX GUOIOrMYECKUX PECYPCOB K KaATEropumn <«OkKUBbIE MPUPOLHbLIE PEeCcypCbl».
Bo-BTOpbIX, YTOObI MOHATb, MOMYT JIM XMBbI€ MPUPOAHbLIE PECYPChl, HA COXpPaHEeHWe KOTOPbIX Harpas/eHa
rocygapcTBeHHas Mmepa, nonagaTb nog AencTene obLiero ncknveHus ctatbn XX(g) rATT.

Mo nepsoMy Bonpocy ANennAuMOHHbIA OpraH ykasasl, YTo «McHepnaemMocTb» NPUPOLHbLIX PECYPCOB M UX
«BO30OHOB/IAIEMOCTb», CBOWCTBEHHAs MOPCKUM 4epenaxam, He SBASKTCH B3avMHO MCK/IHHAKLWMMM
KaTteropusimm, MOTOMY YTO >XMBbIE OPraHU3Mbl, MO CBOEl MPUPOAE CMOCOGHbIE K Pas3MHOXEHUK, B
onpefeneHHbIX YCMNOBUAX MOTYT CTaTb YA3BUMbBIMU K UCTOLLIEHWNIO, UCYEPMAHMUIO Y YHUUTOXEHUIO Yallle BCero
BC/IEACTBNE [EeATEe/IbHOCTU 4YenioBeka, TO eCTb XXUBble OpraHW3Mbl Takue e ucyepnaemble, Kak HedTb,
XenesHaa pyfa v Apyrve HexwviBble pecypcbi®®. Camo e MOHSATE «MPUPOAHLIE PECYPChI» He SIBASIETCA
CTaTU4YHbIM N AO/DKHO PacLUMpUTENIbHO TOMKOBAaTbCA C YYETOM CYLLECTBYIOLLE AOrOBOPHOWN MpakTUKU ©
BK/OYATb B CEBA KaK XMBble, Tak U HEXMBbIE PeCYpCbl. B yacTHOCTW, ANennsUMOHHbIV OpraH ccbliasics Ha
ctaTtbu 56, 61 1 62 KoHBeHUMM Mo MopckoMy npaBy 1982 roga, KOBP (NoHsATHME «Bronornyeckme pecypcbl»),
MoBecTky AHSA Ha XXIBek (rge [OaeTcs LIMPOKOEe TOJIKOBaHWE TEePMUHY «MNPUPOAHbIE PECYpCbI») 1
Pesonoumio 0 NOmMoLLM pasBUBAOLWMMCS CTpaHaM, NPUHATYH COBMECTHO C KOHBEHLUMENn O coxpaHeHun
MUTPUPYIOLWNX BUOOB OUKMX XUBOTHbIX 1979 roga (Murpupyrowme BuAbl 3akpenneHbl Kak 3HaduTenbHas

8  WTO. United States — Import Prohibition of Certain Shrimp and Shrimp Products. DS58. Report of the Appellate Body of
12 October 1998. §128.
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yacTb XMBbIX MPUPOAHLIX pecypcoB)®. Kpome Toro, AnennsuMOHHbLIM OpraHoM 6bl/I0 OTMEYEHO, 4TO,
NOCKONbKy TekcT FATT 6bin npuHAT 6onee 50 NeT Ha3al, BblpaXeHue «ucyepnaemble NpUpoaHbIE PeCYPChI»
[O/MKHO TOSIKOBAThLCS C YYETOM aKTyaslbHOCTU BOMPOCOB 3aLUMTbI M COXpaHEHWS OKpYXXatoLein cpeapl®?.

Bo BTOpoM cnydae ANennisumoHHbIA opraH obpaTtuaca K MNpunoxeHnto | KOHBEHLUN 0 MeXAyHapoaHO
TOpProesie BUAAMN ANKOM dhayHbl 1 dniopbl, HAXOASALWUMMKCS Nog, yrpo3ol ncuesHoseHns 1973 roga (daziee —
CUTEC). OHO pacnpocTpaHsieT CBOe [elicTBMe Ha BCe BWAbl, KOTOPble HaxoAATCs Mno4  Yrpo3om
NCYE3HOBEHUS, & 3HAUUT, TOProBNSA UMW OKa3blBAET WM MOXET OKasaTb Ha UX npefcrasutenieli HeratnBHoe
BusiHMe. [aHHoe MNpuioxeHne BKIOYAET BCE CEMb BUAOB MOPCKUX Yepernax, B OTHOLLEHUN KOTOPbIX Oblna
HanpasnieHa 3akonormyeckas mepa CLUA. cxoga u3 BCEro BbIWENEPEUNCIEHHOTO, ANENNSALMOHHBIA OpraH
MPULLEN K BbIBOAY 06 MCYEPNAEMOCTMW JaHHOTO BUAA XUBOTHBIX®,

HecmoTpss Ha TO, 4YTO MOpCKMe Yepenaxu SBAAKTCA MUTPUPYIOWUM BUAOM, ANENASALUVOHHBIA opraH
yKkasasli Ha ocobble 06CTOATENIbCTBA paccMaTpuBaemMoro fgefna M nocuntas Hamunme AOCTaTOYHOWN CBA3M
MeXAy yKasaHHbIMU MUTPUPYIOLLMMU N HAXOLALWMMCS MO Yrpo30ii MCYE3HOBEHNS MOPCKMMMW MOMY/IAUMAMN
opraHnamoB u CLUA ans ueneii ctatbn XX(g) FATT®4. 3710, B CBOI ouepe/b, NO3BONI0 OTBETUMKY BBECTU
Mepbl MO yrnpas/ieHNo JaHHbIMN NPUPOAHLIMU pecypcamMu.

[MpoaHaIM3npoBas NOTNKY paccyXaeHnsa AnennsaumMoHHOro opraHa, MoOXHO cAenarb cnefyowmne BbiBoabl.
OPC BTO npuberHyn K CUCTEMHOMY TOJIKOBAHUKO MOMOXEHUS MEXAYHapOAHOIO 3KOHOMWYECKOro
cornalleHns, B YactHocTu ctatbn XX(g) MFATT, uepe3 npu3my 3KO/IOrMYECKNX HOPM, 3aKpensieHHbIX B UHbIX
MeXAyHapoAHbIX Aorosopax. SPeKTUBHOCTL MPUMEHEHMS CUCTEMHOIO TOJIKOBAHMA MOATBEpXAaeT TOoT
dhakT, 4TO Nocsie BTOPMYHOTO 3asiBneHns Manaliaum 0THOCUTENIbHO HEBLINOTHEHUS pekomeHaaunii OPC BTO
CWA 6bin HalgeH B3aMmoOnpueM/IEMbI KOMMAPOMUCC. B 4acTHOCTM, rocyfapcTBO-OTBETUMK WU3MEHMO
3aKoHoA4aTe/IbCTBO, OCTaBUB TPebOoBaHWE peasim30BbliBaTb «CPABHUTENBHO 3MAEKTUBHYIO» NporpaMmMy Mo
COXpaHEHMIO MOPCKUX Yepenax Npu Bbl/IOBE KPEBETOK 6e3 NPUBA3KM K CBOMM HAUMOHA/IbHBIM CTaHAapTam,
TOorga Kak rocygapcrBo-3asBUTENlb MOMYYUI0 NPaBO 3JKCMopTa Mpu YC/I0BUM COOMOAEHUSA YKa3aHHOro
Tpe6oBaHuA®. BaXHO OTMETUTb, YTO Ha/IMuMe KOHBEHLUIA, NPeAMETOM PerynpoBaHnsi KOTOPbIX SBMSOTCS
0603HaueHHble B fene OGuonornyeckme pecypebl, NO3BONNAO ANENNAUMOHHOMY OpraHy NPYMEHWUTb Mo
CYLLECTBY LUMPOKO CIOPMY/IMPOBaHHbIE SKOHOMUYECKNE TEPMUHbI B KOHTEKCTE NOMNOXEHWI MEXAYHAPOAHbIX
[IOrOBOPOB, PEryIMpyIoLnX OTHOCUTENBHO Y3KME U TOYeYHble BOMPOCHl MEXAYHApPOAHOro 3KOSI0rMYecKoro
npaea. B cBsA3n ¢ atum OPC BTO He 6bI10 HEOOXOAMMOCTM 0b6palaTbCa K npuHyuny cysepeHumema
2ocydapcms Hao CBOUMU MPUPOOHbIMU pecypcamu. Korga xe B npaktuke OPC BTO BcTas1 BOMNpoc O
perynupoBaHMn OTHOLLEHMWI BOKPYT MPUPOAHbIX MCKONaeMbIX, He VMEeKLWUX aHasiorMyHoro A0roBOPHOro
MexaHu3ma, TO JaHHOMY MEeXAYHapOAHOMY YYpeXAEeHUI0 MPULLIOCL 06PaTUTLCA K yKasaHHOMY NPUHLMINY,
KOTOPGbIl B Aene 0 cbipbesbix Mamepuasax 2022 rofa BbisiBU CYLLECTBYIOLLYIO NPOGAEMY.

2.2.2. OPC BTO. [eno o cbipbeBbIX MaTepuanax 2022 roga

EBponeiicknii colo3 ocnapvBan ABe rocyfapCTBeHHble Mepbl IHAOHE3MW: 3anpeT aKCcnopTa HUKeNeBOI pyabl
c 2014 roga n TpeboBaHMe O nepepaboTke BCEro HWKeNsA Ha 3KCnopT B MHAoHe3uu (aHr.: the Domestic
Processing Requirement)®. MpaBOBbIM OCHOBaHWEM [e/ia NOCNYXW/0 HapyLleHne nyHkTa 1 ctatbu XI FATT,
corniacHo KotopoMy ctopoHam FATT 3anpeLleHo ycTaHaB/IMBaTb NN COXPaHATL 3anpeTsbl Uan orpaHnyeHuns
Ha 3KCMOPTHO-MMMNOPTHbIE onepauun ¢ NobbiMy ToBapamu. Co CBOel CTOPOHbI VIHAOHE3Ms 3asaBaana, vto
yNnoMsHyTble Mepbl nognafatoT nog WUckiveHne nyHkta 2(a) ctatbu XI FATT, npegycMOTpeHHoe ans
NnpefoTBpaLLEHUA U CHWKEHNS pUCKA KPUTUYECKOro COKpalleHWs 3amnacoB CYLLEeCTBEHHO BaXHbIX A/ Hee
ToBapoB. Takoe 3asiB/ieHVe BO3/araeT Ha OTBETYMKa BpemMs AoKasbliBaHUS (hakTa MPUHATUSA OrpaHuydeHuni
Kak BbIHYX/[EHHO/ Mepbl B YC/IO0BUSIX, ONMUCaHHbIXx B TATT®. B kadyecTBe asisTepHaTuBbl WHAOHE3MsI
obpatunacb K WCkI4veHuto no cratbe XX(d) FATT: BBeAeHME Mepbl HeobxoamMmo «ans obecneyeHus
COOTBETCTBUA 3aKOHaM UM NpaBu/iaMm, He NpoTUBopeYaLLM NooxeHuam» FATT.

TpeTelickass rpynna MCno/sb3oBasia CUCTEMHOE TO/IKOBAHME Ha 3Tane PacCMOTPeHUst MPUMEHUMOCTU
ucknoveHmsa no crarbe XI TATT Kk ocnapmBaembiM Mepam. OHa 3asaBuna, 4uto VIHOOHE3ua He cmoria
[JoKa3aTb, UTO HWKeneBasd pyda UMeEeT [19 Hee «CYLeCTBEHHOe 3HaueHue» (aHr/.. essential), TO ecTb

8 Ibid. §130.

8 |bid. §129.

8 Ibid. §132.

8 Ibid. §133.

8  BoknaH . C. Ykas.cou. C. 313-314.

8 WTO. Indonesia — Measures Relating to Raw Materials. DS592. Report of the Panel of 30 November 2022. §2.1, 2.2.
8 Ibid. §7.21.
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ABNAETC «abCoMTHO HE3aMEHUMON UM Heobxoammoii» (aHrn.: [aJbsolutely indispensable or necessary)®.
OHa npefcTaBuna Tpu 40BOAa, 060CHOBABLUMX Takoli BbiBOA4. Bo-nepBbix, VIHAOHE3Us elle He 3anyctuna
NPon3BOACTBO bGaTapeli afekTpomMobuneli, AN KOTOPOro HuKeneBas pyga SBASETCA UCXOAHbIM CbipbeM U
KOTOopoe, Kak nnaHupyetcs, B 6yaywiem obecneynt HOBble pabouve Mecta M CO3[acT UCTOYHMK Aoxona
rocyfapcTBeHHOro 6romxeta. Bo-BTOPbIX, NPOU3BOACTBO HEPXAaBELEel CTai B TOT MOMEHT COCTaBNsA/10
MaUslyto 4acTb 3KOHOMMKN NHOOHE3nM (cpean AokasaTesnibCTB Oblfia npeaocTtaBneHa nHgopmMaums 0 HU3KOM
pone pab6oueli cunbl, 3afeliCTBOBAHHON B AAHHOM CEKTOpPe 3KOHOMMKW, M O MasiblX NOCTYM/EHMAX B
rocyfapcTBeHHbIi  6lomKeT B nepuog 2012-2020 rogoB). B-TpeTbux, WHAOHE3MA He npegcTaBuna
[oKasaTesibCTB TOro, YTO NPOAYKTHI BbllLeyKa3aHHbIX NMPOW3BOACTB AB/AIOTCA BaXKHLIM CbipbeM NS OPYruX
oTpacsieii NpoMbILLIeHHOCT VHAoHE3NN®.

Cnepywowum snemMeHToM Tecta no cratbe Xl FATT ABNAeTcA A0Ka3aTeNbCTBO Ha/IMUNA <KPUTUYECKOro
HepgocTaTka NPOA0BOLCTBUS WM APYTMX TOBapoB» (aHrn.: critical shortage). TpeTeiickas rpynna packpbina
cofepXaHue [AaHHOIO BbIP&XEHUSA KaK «OTCYTCTBME HeOoOXOoAMMOro KOo/MMYyecTBa, KOTOpOe SABMAETCA
pelanwmm 1 NpUBOAUT K CUTyauuu peLlarWero 3HayeHusi, WM AOCTUrAET XXM3HEHHO BaKHOW wawu
peluaroLlei ctagmm, v nepenoMHoro MmomeHTa»*, HecMoTpsi Ha To uTo B npakTuke OPC BTO cuctemHoe
TO/IKOBaHMEe B CBOE BPeMs NO3BO/IN/IO OTHECTU Mcyeprnaemble NMPUPOAHbIE PECYPChl K KaTeropmm ToBapos,
KOTOpble MOryT nonajartb noj COOTBETCTBYHLLEe onpefesieHne, B 3TOT pa3 TpeTeiickas rpynna He cmornia
NPUATM K Takomy BbiBOAY MO HuKeno. OHa 3aknounna, 4to (1) He ycTaHoBNeH (haKT KPUTUYECKOro
HefocTartka; 1 (2) B NpyHLUUNE OTCYTCTBYET BO3MOXHOCTb BOCMOJIHEHUSA MPUPOLHOIO pecypca, NnoTtomy 4To
npeslomMmnpyeTcs, YTo Mepa no ctatbe Xl Ao/mKHA NPUHUMATLCA Ha BPEMEHHOI OCHOBE.

BaxHo, 4TO TpeTeiickas rpynna BbiCkasanacb B NOAAEPXKY UCNONb30BaHUSA 06LLUX NPUHLMUMNOB 06bIYHOIO
MeXAyHapoaHoro npasa npu TosiKoBaHUU HOpM MTATT, TO eCcTb B aHHOM fefne TakuM 06blvaem 6bi1 mpuHyuUn
MMOCMOSIHHO20 cyBepeHumema Haod MpupoOHbIMU pecypcamu. OfHako npu 3TOM Henb3A npeHebperartb
obsa3arenscTBamMy no MappakellckoMy cornaleHuto 1994 roga, patudukauma KOTOporo ABSETCA
HarnsgHbIM  NPYMEpoM  peasi3aumn rocyfapcTBOM CBOEro CyBepeHuTeTa. Takol cHbanaHCMpPOBaHHbIN
nogxoZ, 6611 NPU3BaH rapaHTMpOBaTb rapMOHUYHOCTL NpoLecca TONKOBaHNs. icxoas ns BbllLecKasaHHOro 1
HeobxoaMmMocTK TonkoBaTb FATT € y4eTOM Leneili, OTPaXeHHbIX B Npeambysie MappakeLckoro corfateHuns
1994 roga, B TOM 4ucne CBSA3aHHbLIX C YCTOMYMBLIM pasBUTUEM, TpeTelickas rpynna npuwia K BbiBOAY, YTO
NyHKT 2(a) cTatbu XI TATT pacnpocTpaHsieTcss Ha ucdeprnaemble NPUpPoAHble pecypcbli®, HO Npu 3ToM
KpuTnuyeckass HexsaTKa 1Ucyeprnaemoro npyvpogHoro pecypca He MOXET 3aKniyarbCs JIMLb B TOM, YTO Npwu
06bIYHbIX PbIHOYHBLIX YC/IOBUSX NPELSIOKEHNE HE MOXET YAO0BNETBOPUTL CMPOC B HACTOALLEE BpeMs Uau no
nporHo3am Ha 6ygyliee, kak B C/lydae ¢ HMKENIEM B paccMaTpvBaemMoM aene.,

Taknm 06pa3oM, MOXHO MNPennonoxutb, 4To MNpobnemMa NPUMEHEHWUs MpuHyuna cysepeHumema Haod
MPUPOOHLIMU  pecypcamu K MeXAyHapoAHbIM 3KOHOMUYECKUM HOpMaM CBOAUTCHA K BbISIB/IEHWUIO TOrO
MOMEHTa, Korga «MnpupoAHble pecypcbl» MNEpPexofiAaT B KaTeropui «TOBapoB», a 3HauyuT, Bce
rocyfapCTBeHHbIE Mepbl, Hanpas/ieHHbIE HA HUX B JaHHOM KayecTBe, HauMHaloT nonagarb B chepy «npasa»
BTO. [aHHYI0 KOHLEMNUUI MOXHO CPaBHUTb C MOPCKMM MnpaBoM. Tak, cornacHo MyHKTy 2 crtartbn 137
KoHBeHuMn no mopckomy npasy 1982 roga pecypcbl PailoHa He nognexar OTHYXAEHWK, HO Npu 3TOM
«MnoJsie3Hble NCkonaemble, AobbiBaeMble B PaiioHe, MOTyT ObITb OTHYXAEHbI».

MapannensHo ¢ 3TuM  cTatbd 133  gaHHOrO MeXAyHapogHOro Aorosopa cnegyowmm  o6pasom
packpbiBaET TEPMUHBI:

«pecypcbl» 0O3HaualoT Bce TBEpAble, XUAKME WM ra3006pasHble MUHepasibHble Pecypcbl, BKo4as
NoSIMMETa/ININYECKNE KOHKPeLWH, in situ B PaiioHe Ha MOPCKOM [He WU B ero Heapax; Pecypchbl, KOraa OHu
n3BfeYeHsl 13 PaiioHa, paccMaTprBaloTCs Kak «Mosie3Hble CKonaemble».,

V3 npakTukn paspeLleHns TOProBbIX CNOpoB A0 yupexaeHus BTO cTtouT obpatuTbes kK aeny KaHada —
CenbOb U s10cock 0T 1988 roaa. Torga TpeTeiickas rpynna npuvwiia K BbiBogy, YTo Hopmbl FATT 1947 roga He
pacnpocTpaHSTCA Ha Mepbl, OrpaHMynBaloLLne BbIIOB Pbibbl (aHT.: upstream measures), HO 0XBaTbiBaloT
/MWL Mepbl, KOTOPblEe BBOAAT OrpaHnYeHnst Ha 3KCNopT pbibbl Nocsie ee BblioBa®™. VHbIMK c/ioBaMu, NpaBo

8 Ibid. §7.93.

8 |bid. §7.101.

% AHurn.: those deficiencies in quantity that are crucial, that amount to a situation of decisive importance, or that reach a vitally
important or decisive stage, or a turning point.

% Indonesia — Measures Relating to Raw Materials. §87.137.

92 Ibid. §7.138.

% WTO. Canada — Measures Affecting Exports of Unprocessed Herring and Salmon. Report of the Panel of 22 March 1988. § 4.3.
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BTO craHOBWTCA MpPUMEHUMbIM TO/ILKO MNOC/AEe TOro, Kak MpPUPOAHBIA pecypc npowen 4epes
NPOVN3BOACTBEHHLIN NpoLecc 1 6bi1 nepepaboTaH B TOBap, rOTOBLIA K 06MeHY 1 Toprosne. Ecnv 3to npaso u
pacnpocTpaHseTcs Ha CTaamio, NPeaLecTByOLLYH0 MPOM3BOACTBEHHOMY NPOLECCY, TO TO/IbKO B TOIi CTENeHHU,
B KaKOW 3TO HEOBXOAMMO A5 TOr0, YTOObI Mepbl, MPUHUMAEMbIE B paMKax Hee, He BANSIN Ha KOHKYPEHTHbIE
OTHOLLEHMSI Ha PbIHKE MeX/y ToBapamu, NoslyYeHHbLIMU B pe3y/sTaTe Npon3BoACTBEHHOMO npouecca’™.

MOXHO caenartb BbIBOA, YTO /19 BO3MOXHOIO YPeryivpoBaHns npobsemMbl COOTHOLEHWUS rpuHyuna
cysepeHumema Had [pUpPOOHbIMU pecypcamMu W npuHUMNa CBOOOAHON TOProBAM 4yepe3 CUCTEMHOE
TO/MIKOBaHMe, Kak npegcTtaBnsercs, BepHbiM warom ansg OPC BTO 6bi10 6bl NPOBECTU YETKYHO TpaHuLy
OECTBNS  TOCYJapCTBEHHON MEpbI: KacaeTCcs /in OHa «BOCXOAALWMX Mep» (aHr.: upstream measures), a
3HaAuuT, BbLIXOOUT 3a paMku perynuposaHus BTO, unu xe «HUCXOAAWMX Mep» (aHrn.: downstream
measures), 4To nofanagaeT nog «npaso» BTO u mMoxeT 6bITb NoaBeprHyTo oueHke OPC BTO Ha npeamet
[OMNyCTUMOCTM  KBaNMgIMKaumm rocyfapcTBEHHON Mepbl B KayecTBe WCkIYeHus. [pyu 3aToMm camum
rocygapcteaM HeoOGXOAUMO YUMTbIBaTb AaHHYK NPo6aemMy U BbISIBAATb OAHO M3 BO3MOXHbIX PELUEHNA U3
Hee npu pas3paboTKe HaUMOHaNIbLHOIO 3aKkoHoAAaTeNbCTBA MO BOMPOCaM NPUPOAONO/b30BaHUA. Apyrum
BO3MOXHbIM BapnaHTOM SIBNSIETCA CO3[aHue LOr0BOPHOrO MHCTPYMEHTa perynpoBaHus 406bl4n NPUPOoaHbIX
pecypcoB, KOTOpPbI Gbl KOHKPETU3MpPOBa/S MoAxoAdbl K A06blue M nocnedywllen peannsaumm MonesHbIX
NcKonaeMbix.

2.2.3. MexpyHapogHbiii Cya,. Aeno, kacatouweecs npoekta «a6unkoBo-Hagbmapol» (BeHrpus
npotuB Cnosakun), 1997 roga

B ceHTA6pe 1977 roga BeHrpusa n UexocrioBakus nognucanu [oroBop O CTpoUTENIbCTBE M 3KCnyatauum
NAOTMHHOI cucTeMbl MaburkoBo-HagpMapoll, BCTynmBLINIA B cuny B nioHe 1978 roga (Oasiee — [lorosop).
MNpegmvetom [loroBopa ABMS/IOCb COBMECTHOE  Ucnofnb3oBaHue  Bedrpueli un Yexocnosakueii
[BYXCOTKW/TOMETPOBOrO yyacTka peku AyHail. CornacHo ctatbe 1 [loroBopa, K/IH4eBble YacTu NpoekTa —
cucTema W030B MabunkoBo (TeppuTtopus Yexocnosakun) n Hagbmapoll (Tepputopus BeHrpuu), KoTopble
[O/DKHBI BbI/IN COCTaBUTb «eAMHYI0 U HefenMMyto cuctemy pabot». OgHako B mae 1989 rofa BBUAY KPUTUKM
CO CTOPOHbI O6LWECTBEHHOCTN BeHrpus npuoctaHoBuia paboTbl Haf NPoOeKkToM Haabmapoll, NOMHOCTbLIO
npekpaTnB nx B oKkTsiope 1989 roga. Bbinv MHMLUMMPOBAaHLI NEPEroBopbl, BO BPEMST KOTOPbIX YexocnoBakus
npeanoxuna ansTepHaTvBHblE peLUeHus, OAHUM U3 KOTOpbIX BbiCTynan «BapuaHt C». OH 3akpennan
nepeHoc pycna [yHasa YexocroBakueli Ha CBOW TeppuTopuio. B mae 1992 roga nocne 6e3ycneLuHbiX
neperoBopoB BeHrpusi nepefgana BepbasibHyl0 HOTY YexocnoBakuv O npekpaweHun geiicteus [orosopa.
Torga Kak B Hosbpe 1992 roga UexocsioBakvMs Hadana akcnayatauuioo gamdbl B pamkax Mpoekta
«BapuaHTa C». 9T0 NOCAyXWI10 NpUYNHOA nepegayun cnopa B Cya (HOpUCOMKUMS HA OCHOBE CneLmasibHOro
cornaweHns 1993 roga)®.

CTopoHbl o6patunucb k Cyay € Tpemsi Bonpocamu, MOCNefHWUiA U3 KOTOPbIX KacasiCs HopUAaNYecKmX
nocneacTeunii yBefomneHus B ceHTsa6pe 1992 roga o npekpaweHun geiicteus [orosopa, HanpasfieHHOro
BeHrpueii. MoctaHoBMB, 4TO [joroBop Bce euwe B cune, Cyg nepellen K OueHke AasibHenwmx AeicTBuii
CTOPOH OTHOCUTESNIbHO NPOeKTa Aambbl, BbIHECS peLLeHe 0 He06X0AUMOCT NEPECMOTPETL 3KOSI0rMyeckme
nocneacTBus akcnayarauum rmgpoanekTpoctaHumm Mabunkoso. Mo mHeHuto Cyga, TonkoBaHme cratei 15 n
19 [oroBopa O COBMECTHOM M/laHe CTPOMTENbCTBA, MPeayCMOTPEHHOM A1 06GecnedyeHus afekBaTHOro
KayecTBa BOAbl B peke [yHai u cobniogeHns 0683aTenbCTB MO 3aluTe Npupoabl, AO/HKHO NPOBOANTLCS B
KOHTEKCTE COBPEMEHHbIX 3KOSIOFMYECKMX HOPM W CTaHAapToB, 4TOObl «NPUMUPUTL Mexay cob6oi
9KOHOMMYECKOe pas3BuTUE U 3alUUTY OKpYXalowel cpefbl, Kak 3TO onpefeneHo B KOHLUENLUN YCTORYMBOrO
pa3suTtusa». Cya 0TMETUN, YTO

B 06/1acTV OXpaHbl OKpyXawLlleli cpeabl HeobXoAUMO NpPOSIBNSATL 6AUTENILHOCTL U MPUMEHSITb
MPEeBEHTVBHbIE Mepbl BBUAY 3ayacTyld HeobpaTMMOro xapakTepa yuiepb6a, HaHOCMMOrO OKpyatoleli
cpefie, i OrpaHNUYEHHOTo XapakTepa cCaMoro MexaHu3ma BO3MEeLLEHVS TAKoro poaa yuiep6a.

Mpu 3TOM Cyae6HbIii opraH NoGyawa rocyaapcTea BECTW MOC/eyloliMe NeperoBopbl Takum 06pas3omM,
yTo6bl OHU KMENM BCEOGLEM/IIOWIMIA XapakTep, B TOM 4YMC/IE YUUTbIBA/IM CYLLIECTBYIOLIME HOPMbI

% Desta M. To what extent are WTO rules relevant to trade in natural resources? URL:
https://lwww.wto.org/english/res_e/publications_e/wtrl0_forum_e/wtrl0_desta_e.htm (gata obpawieHus: 28.12.2023).

% ICJ. Gabcéikovo-Nagymaros Project (Hungary/Slovakia). Judgment of 25 September 1997.

% Ibid. §140.
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MEeXAyHapOAHOro 3KOIOTMYECKOro MpaBa M MPUHLMNLI YNPaB/AEHUS MeXAyHapoAHbIMU TpaHCrPaHUYHbIMU
BofloTOKamu®’.

N3 BblweckazaHHOro credyeT, u4to Cya  hakTMyecks WCNoib30Basl CUCTEMHOE  TOJIKOBaHWe
MEXAYHapoAHOro 3KOHOMMWYECKOro akTa, packpbiB cMbicn cTateit 15 n 19 [loroBopa yepe3 hopMynnpoBKy,
M0 CBOEMY CMbIC/IOBOMY COAEPXAHMIO HamnpsMyl OTpaxatowme CyTb MApeseHmMuUBHO20 npuHyuna wu
fpuHyuna rnpupooooxpaHHo2o compyoHudecmsa. DPAEKTUBHOCTbL NPUMEHEHUS nogxoda CUCTEMHOrO
TO/IKOBaHMS1 BblpaXkaeTcs B TOM, YTO OH MO3BOJIW/T YYECTb aKTyaslbHYHD Ha MOMEHT BbIHECEHWSI peLUEHMs]
3KOJIOTMYECKYKD MOBECTKY MpW  YperynvMpoBaHMM BOMpoca AasibHEWero ynpasfeHUss MNPOEKTOM Mo
CTpOUTENLCTBY AaMObI.

2.2.4. MexayHapogHbiii Cya. Oeno o uennono3HbiX 3aBogax Ha peke Ypyrsan (ApreHTvHa
npotus Ypyreas) 2010 roga

B mae 2006 roga Havanocb fAeno APreHTUHbl NPOTMB Ypyreas No BONPOCY HapyleHus nocnefHuMm
00513aTeNbCTB MO ABYCTOPOHHeEMY CTaTtyTy peku YpyrBain 1975 roga (dasiee — CrtatyT), NpUHATOMY 4SS
packpbITUA TepMUHA «PEXMM UCMONb30BaHUS PEKM», WCMNOb3YILWErocs B cTatbe 7 CornaweHns o
rocyjapCTBEHHOIN pPeuYHol rpaHule mexay ApreHTvHoi u Ypyreaem 1961 roga®. [ocyaapcTBO-OTBETYMK
npefocTaBuIo0 paspeLleHne Ha CTPOMTENbCTBO U fallbHENLLYI0 3KCNyaTaumio ABYX Les/oN03HbIX 3aB040B
Ha peke Ypyreaii. B cBOl o4yepefpb, rocyaapcTBO-3asaBUTENb YTBEPXKAAIO, YTO Takas AEATENIbHOCTb OKaXeT
HeraTMBHOE B/IMSIHUE Ha KauyecTBO BOAbl U NPUOPEXHbIX 30HY. B cBOEM 3asiB/ieHUN ApPreHTHa OTMETUA:

CratyT pekun Ypyreah 1975roga [AO/mKeH TOKOBATbCS B CBETE MNPUHLMMIOB, PEryanpylowmux npaso
MEeXAYHapoAHbIX BOLOTOKOB, W MNPUHLUMNOB MEeXAYHapoaHOro npasa, obecneyunBaiowmx OXpaHy
OKpyXatoLeii cpefpbl... B 310l cBA3M ApreHTrHa CCbI/TaeTCA Ha NPVHLMIM CnpaBen/IMBoro, pasyMHOro 1 He
NPUUMHSIIOLLETO Bpeaa WCMOSb30BaHUSI MeXAyHapOoHbIX BOAOTOKOB, MPUHLMN YCTOYMBOIO pas3BuTuS,
NPVHLUMNbI NpefoTBpalleHns 1 NPefoCTOPOXHOCTM, a Takke MPUHLMUN HeobXOAMMOCTU NpoBefeHUs
OLEHKM BO3AENCTBUA HA OKPYXAIOLLYH0 Cpeay.

ApreHTMHa WCMnonb3oBaUla MNEepPeyvnucsIEHHble  NPUHUMMNBI  UCXOAA K3 AMHAMWYHOrO  TOSIKOBaHMUA
MeXayHapoaHbix forosopos. OHa OTMETW/a, YTO 3TV HOPMbl HW 3aMEHSIOT, HW OrpaHuyMBaloT OXBaT
Cratyta'®. YuutbiBasi ctatbh 1'% 1 41(a)’®® Cratyta, B CBOEM 3asiBlEHUM ApreHTUHa ccbliasiacb Ha
cnepywuwmne mexayHapogHole porosopbl: CUTEC, Pamcapckyio koHBeHuuto, KOBP, Crtokronbmckyto
KOHBEHLMIO O CTOMKUX OpraHuyeckmx 3arpasHutensx 2001 roga™®.

BeiBog Cyna o0 ToMm, uTo cTatbs 41 CTaTyTa He SIBNSeTCA OTCbIIIOYHOW HOopMmol (aHrn.: referral clause),
cneposatencHo, Cya He WVMeNn pUCOMKUMM  Ha  onpedesieHve, COOTBETCTBYHT /M [AeicTBus
rocyaapcTBa-oTBETUMKA 06513aTe/bCTBaM M0 MeXAyHapoAHbIM akTam, NepevyncsieHHbIM ApPreHTUHo®, He
nomeLwan Cyay Mcnosib3oBaTb akTyaslbHble HOPMbl MEXAYHAPOAHOrO Npasa A5 Leneit TonKoBaHus ™,

B pamkax npouecca Cygy Heobxogumo 6bi10 onpefenvTb, 06s3aHbl M rocyfapcrsa — CTOPOHbI
Craryta no crartbsim 7-12 Ctatyta unHoOpMMpoBaTb AAMUHUCTPATUBHYIO KOMUCCUIO NO peke Ypyraeaii
(0anee — AaMUHMCTPATMBHAs KOMUCCHKST), CO3AaHHY paccmaTpBaeMbliM MeXayHapOoAHbIM A40roBOpoM, 06
N3bATAM U WUCNOMIb30BAaHWUN BOAbl peku Ypyrsai 415 NPOMbIWIEHHbIX Leneli ogHUM U3 MIaHupyeMblxX K
CTpouTenbCTBy 3aBofoB. OTBETUMK 3aHMMasl MO3ULMI0, COMacHO KOTOPOW nepeyncrieHHble Buabl
[eATeNbHOCT ABAAIOTCA HEOTbEM/IEMON YacTbi0 BCErO MpoekTa CTPOWUTEeNbCTBAa 3aB0Aa, a Tak kak CrartyT
He TpebyeT npefocTaB/ieHns UHoOpMaLM O KakAOM aTane 3anjiaHMpoBaHHbLIX paboT, TO B Hanpas/ieHuu
MHpopMaumMn 06 yKasaHHbIX MEepPBbIX 3Tanax HeT Heo6xoAumocTu'®, OpHako npu  TONKOBaHWM

9 Ibid. §141.

% Ibid. §26-27.

% Pulp Mills on the River Uruguay. 851.

10 Ibid. 855.

101 CtopoHbl MpuHAAKM CTaTyT «B LENsiX CO34aHusi efyHOro MexaHusMa, HeoGXOAMMOro A/ ONTUMAasIbHOTO M paLlMoHaIbHOMO
MCNONb30BaHNSA pekn Ypyrsali, npu cTporoMm Co6/ioAeHUM NpaB 1 065S3aHHOCTEN, BbITEKatoWmMX U3 MeXayHapoaHbIX [OroBOPOB U
APYrUX MexayHapoHbIX COrnalleHnin, AeCTBYOLWMX A1 KaXKA0W U3 CTOPOH».

«Be3s yyeta (OyHKLMIA, BO3/TOXEHHBIX HA KOMUCCUIO B 3TOM OTHOLLIEHWW, CTOPOHbI 06A3YIOTCA:

(a) 3awywaTb N CoXpaHsATb BOAHYK CPeay W, B YacTHOCTW, NpeAoTBpaLlaTh ee 3arpsis3HeHne nyTeM YyCTaHOB/IeHUS NOAXOAALLMX
npasWn ¥ [NPUHSTUSI COOTBETCTBYHOLWMX] Mep B COOTBETCTBUM C MNPUMEHSIEMbIMW MEXAYHAPOAHLIMU COMNaLleHUsaMUn 1, B
COOTBETCTBYIOLLYMX CNyHasX, C YHETOM PYKOBOAALLMX NPUHLMNOB N PEKOMEHAALMIA MeXAYHAPOAHbIX TEXHUYECKUX OPraHoB».

Pulp Mills on the River Uruguay. 856.

104 Ipjd. §63.

105 Ibid. §66.

106 Ipid. §97.
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cTareii 7-12 Ctatyta Cya HanpsmMylo COCNasiCa Ha MpeseHmMuUBHbIU MPUHYUN Kak HOpPMYy 06bIYHOrO Npasa,
KOTOpbIA, B CBOK O4Yepefpb, BbITEKAET U3 NPUHLMNA AO/HKHO OCMOTPUTENBHOCTU. Takke OH NpPoUMTUpPOBaU
aeno o nposause Kopghy 1949 roga, B KOTOPOM OblI0 OTMEYEHO, YTO «06513aHHOCTBIO KaXKA0ro rocyaapcraa
ABNAETCA He MO03BOMATb UCMO/b30BaTb CBOK TEPPUTOPUIO A1 OCYLLECTB/IEHMSA  OeATe/IbHOCTH,
Hapylwawwleli npasa [Apyrux rocyfapcts», To ecTb Cyn  [AONO/HUTENbHO UCMNOMb30BasT  MPUHYUI
rnpedomspawjeHuss mpaHcepaHuyHo20 yujepba, NPU3HAHHBLIA YacTbi MEXAYHapoLHOIo 3KOMNOrMYecKoro
npasal”. Cyg nocunTas, 4YTO [OCYAAPCTBO, MN/aHuUpylollee ronagalollylo nog crateio 7 Cratyta
[eATeNbHOCTb, OO/HKHO coobwatb 0 Heil AAMUHUCTPATUBHOW KOMUCCUW, Kak TOMIbKO B €r0 pacrnopshkeHue
nocTynuT niaH. [JaHHas npouedypa [AO/MKHA OCYLWECTBAATbCSA Ha 3Tane, Korga CTeneHb pas3paboTku
YNOMSIHYTOrO MnjlaHa Mno3BOIseT AQMUHUCTPATUBHOW KOMUCCMU MPEeABapUTE/IbHO OLEHUTb MIaHNpyeMyto
OEeATeNIbHOCTU C TOYKM 3PEHMA HAHECEHWS 3HAUYUTENLHOIO Yllepba npepnaraembiMy paboTamu Apyromy
rocygapctay’®.

Takum 06pa3oM, He cAenas Bbllleyka3aHHOe, Ypyreali Hapyliui 0653aTesibcTBO Mo cTatbe 7 CrartyTa
1975 ropal®. [JononHUTeNbHO 6bII0 OTMEYEHO, YTO MHJOpMAaLMs NO OAHOMY M3 3aBOf0B OblNa nepeaaHa
ApreHTnHe B nepuog ¢ asrycta 2005 roga no sHBapb 2006 roga, B TO BpeMs Kak nepBOHayas/ibHoe
3KO/1I0rMYecKoe paspelleHme Ha CTPoUTeNbCTBO AaHHOro 3aBoaa bbino BblgaHo yxe 14 despansa 2005 roga.
HecmoTps Ha TO, UTO Ypyreaii He AO/MKEH Obl A0 yBEAOMIEHUS Apyroi CcTopoHbl no Crtatyty 1975 roga
BblaBaTb MepBOHayasibHble 3KOSIOrMYEcKne paspeLleHns 1 paspeLleHnss Ha CTPOUTENbCTBO Ha OCHOBaHUN
OBOC, Cyg npuLien K BbIBOA4Y, YTO TEM CaMbIM YpyrBai oT4as1 NpUopMTeET COBCTBEHHOMY 3aKOHOAATENbCTBY
nepes cesoumu npoueaypHbiMy 0ba3arensctsamu no Craryty 1975 roga, a 3HaunT, npeHebper ycTosaBLUMMCA
MeX/ayHapoaHbIM 06blYaeM, OTPaXKeHHbIM B cTaTbe 27 BKIMNMA,.

MoOXHO cpAenaTb BbIBOA, YTO WCNOMIb30BaHWE CUCTEMHOIO TOJIKOBAHWUA, BbIPAXKEHHOTO B MPAMOM
NPUMEHEeHUN OBYX OTpacneBbIX MPUHLMNOB — MpUHYyUNa HedornycmuMocmu HaHeCEHUST mpaHCc2pPaHUu4Ho20
ywepba okpyxarouwjeli cpede v npeseHmMuUBHoO20 MNpuHyuUna — cnocobCcTBOBasIO paspeLLeHnto npoLeaypHbIX
BOMNPOCOB COTPYAHMYECTBA ABYX rOCYAapCTB B OTHOLUEHWM TpaHCrpPaHUYHOro BOAOTOKa A1 obecrneveHus
3O(PEKTUBHOrO MOCTPOEHUSA MEXAYHAPOAHbIX OTHOLUEHWIA, rapaHTUPYLWMX 6anaHC 3KOI0rMYECKUX W
SKOHOMWYECKMX WHTEpPecoB. [aHHblli NpuMep Haris4HO nokasbiBaeT 3(PGEKTMBHOCTbL MCNOIb30BaHMSA
CUCTEMHOr0 TOJIKOBaHWS.

2.2.5. MNOTC. Aeno no sBogam NHaa KuweHraHra (Makuctan npotns MHgum) 2013 roga

Apbutpax Obln co3gaH B cOOTBeTCTBMM € JloroBOopoM O Bogax WMHpa, noganucaHHbiM B 1960 rogy
npasuTenscTBamun Pecny6nmkn NHana n Vcnamckoin Pecny6nuku MakuctaH 1 BCTYNUBLLMM B CUY B SHBape
1961 roga. JononHutensHo oH 6bln nognucaH MexayHapoaHbIM GaHKOM PEKOHCTPYKUUW U pasBUTUA B
OTHOLLEHUN ponun BcemmnpHoro 6aHka no HEKOTOPbIM MoNoXeHMAM [Jorosopa o Bogax NHAa.

Jeno 6bi10 MHUUMMpoBaHo [MaknctaHom B 2010 rogy nocne TOro, Kak He Mosy4nnocb MOCpPeacTBOM
NneperoBopoB yperynnpoBaTb KOH(IMKT B OTHOLLEHWUM MPOEKTa rMApo3aneKkTpocTaHumn KuweHraur B MiHauK.
B cBoem 3anpoce [lakucrtaH noctaBun fABa BOMpoca nepes MeXAyHapoAHbIM CyAeOHbIM OpraHoM:
(1) HapywaeT M WHamMa obs3atenscTtBa [ABYCTOPOHHero JloroBopa O Bogax WMHAa B OTHOLWIEHUM
obecneyeHuss cBOGOAHOIO ABWXEHWMS Ha 3anafHblX pekax W HeBMmellaTeslbCTBa B 3TW BOAbl, a Takxe
KacatesibHO NnoaAepXaHus YpoBHA BOA, B €CTECTBEHHLIX KaHanax, B C/lyyae 0TBOAa BOf pekn KulleHraHra B
ApYroil NpuToK ANS peanm3auun npoekta rmapoanekTpocTaHuuy; 1 (2) npaBoMoyHa n MiHaus, cornacHo
ynomsiHyToMy [l0roBopy, UCTOLWATb WM CHWXaTb YPOBEHb BOAb! B BOAOXPAHWU/IMLLE PEYHONM CTaHLUMK HUXe
ONpefeneHHoro YpoBHS, 3a WCK/OYEHWEeM HenpeaBuAEeHHbIX YpesBblyaliHbix cuTyaumii. B 2011 rogy
apouTpax BbIHEC efMHOr/IacHOe pelleHne O npeABapuTesibHbIX Mepax B OTBET Ha 3anpoc lMakucTaHa.
B 2013 rogy 6b1510 BbINYLLEHO YacTUYHOE peLleHue, yperynnpoBasLuee psg BONPOCOB 1 noTpebosasLlee o1
KaXXgoi M3 CTOPOH crnopa [AOMNOSHMTENIbHOM SKCMEPTHOW WHopMauun, 3a KOTOpbiM MOcnenoBasio
(ouHaNbHOE pelleHne apobuTpaxa.

MepBbIi BONPOC, MOCTaB/IEHHbIA Nepeq apouTpamu, UMeN OTHOLLEHWE, B TOM 4YUC/Ee, K ONPeLeeHuno
MUHUMa/IbHOTO CToka. OHO AO/MKHO ObISI0 ObITb TakMM, YTOObI, C OAHOM CTOPOHbI, CHU3UTb HEraTtuMBHbIE
NOCNeACTBUS  ANA  CENbCKOXO3ANCTBEHHOW W MAPO3HEPreTMyeckol LeATeNbHOCTM Ha  TeppuTopun
MaknucTaHa B TeYeHMe BCEro nepvoga kcnayaraumu naaHupyemol rmaposniekTpocTaHumMmn Ha Tepputopum

07 Ibid. §101.
198 Ibid. §105.
109 jbid. §111.

53



WHanwn, a ¢ gpyroii CTOPOHbI, rapaHTMpoBaTbh MHAMM NpaBo Ha aKch/yaTtauuio ctaHumn. ApbuTtpax ykasasn,
4TO OTBET Ha AaHHbI BONPOC AO/KEH COOTBETCTBOBATL TPeHOBaHUAM 06bIYHOrO MeXAyHapoAHOro npasa no
npedomspawjeHur0  uu  CMsi2YEHU0 mpaHcepaHuyHo2o Bpeda W CNOCOOCTBOBATb  MPYMUPEHUIO
9KOHOMWYECKOr0 pasBUTUS C 3alluToli OKpyxalolleih cpeabl™, To ecTb B A@HHOM C/lydae MOXHO
KOHCTaTMpoBaTb (hakT NPUMEHEeHUss CUCTEMHOIO TOJIKOBaHUS NOCPEACTBOM 06paLLeHns K MeXayHapoLHOMY
o6blyalo, npencTaBNeHHOMY B BUAE  BbIWEYNOMSAHYTOr0 npuHUMna. HepaspbiBHAA CBSA3b  Mexay
YOOBMETBOPEHNEM  3KOHOMMYECKMX MOTPEOHOCTE rocygapcTtB W obGecrnevyeHmeM  3KOSI0TMYEeCKoi
6e30MacHOCTK, KOTopas HanpsMylo oOTpaxaeTcs Ha ToskoBaHuwm [loroBopa O Bogax MHpa, Obina
pononHutensHo otMmedeHa [MMTC. OHa npu3Basia CTOPOHblI YUUTbIBATb 3KOMOrMYEcKUe akTopbl npu
peasiM3auny NPOEKTOB, B TOM 4yucie byaylien rmgpoanektpoctaHumn Hunym-Ixenym B MNakuctaHe, Takmm
06pas3omM, YTOObl 3TO He yCyrybssa/10 npobsemMy OCTpoi HyXAbl B 3/1EKTPO3HEPIUN. TEM caMbiM apouTpax
elle pas oTMETU, YTO onpedeneHne MUHUMaSIbHOTO AOMYyCTMMOrO CToka 6yaeT OCHOBbIBATbCS, C OOHONA
CTOPOHbI, Ha OCBEAOM/IEHHOCTW O KPUTMYECKON BaKHOCTW 3MEeKTpUyecTBa Kak Aonsa WHgum, Tak n ans
MakncTaHa, a ¢ ApYyroii CTOPOHBI, Ha yYeTe 3KO/TOrMYeckux nocneacTemin™,

Mpu onpegeneHun [oNycTUMOro MUHWM&/IbHOTO YPOBHSA PEYHOro CTOKa apbuTpaxk pyKoBOACTBOBasICA
HeobXoAMMOCTbI0 obecrneveHns 6anaHca Mexay 3KOHOMUYECKMMM npaBamu, BbiTEKAKWWMMKU U3 [OroBopa
mexay MakuctaHoMm n VHanen, n mexayHapogHbIMM 06bl4asiMn B MeXAyHapPOLHOM 3KOMOrMYeCcKoOM npase.
MyHKT 29 MpunoxeHnsa G [loroBopa o0 Bogax ViHAa 3akpenseT, 4To MexayHapogHoe 06bI4HOe NpaBo MOXET
NCMNO/b30BaTbCA /19 TOMKOBaHMSA WM MPUMEHEHWUS YNOMSIHYTOrO COrflalleHns TOMbKO B TOW mepe, B
KOTOpOii 3TO Heo6XoAMMO [ANS Has3BaHHOW uUenu. Takum o06pas3oMm, 3akpensisica 3anpeT oThasartb
npeanoyYTeHne 3K0NOrM4yeckuM UHTepecam B yuiep6b ApyrvM npasam 1M 06s3aHHOCTAM no [JoroBopy O Bogax
WHaa, B yacTHOCTY npaBsy VHAWMM OTBOAWTL BOAbI NpUTOKa pekun xenym. B npoTMBHOM cilyyae NnpuMeHeHne
MeXAyHapoAHOro OObIYHOrO MnpaBa He 415 OrpaHuMyeHus, a A8 OTpuuaHus NpsSMO MNPesyCMOTPEHHbIX
[OTOBOPHbIX MpaB OyAeT paccMaTpyBaTbCs YXe He Kak «TOSIKOBaHWe WM npumeHeHue» [loroBopa, a Kak
NoAMeHa ero nonoXeHuii 06bIYHbIM NpaBomM™2,

MOXHO 3ak/lunTb, YTO CUCTEMHOE TOJIKOBaHME, OCHOBAHHOE Ha NPsSMOM MNPYMEHEHWW MNpuHUMNa
npedomspawjeHusi mpaHcepaHu4Ho20 yuwepba, no3BonAnno 3hdekTnBHbIM 006pa3oM yperynmpoBaTtb
MEXroCyAapCTBEHHbI cnop.

3akroyeHue

Mo wToram uccrefoBaHUA MOXHO cAenaTtb crefyolive BbiBoAbl. B nepsyto ouvepefb, CUCTEMHOE
TO/IKOBaHME — [J0OPOCOBECTHO peasiM3yemblii MPOLECC, 3aKpeNneHHbI B NyHKTe 3(c) ctaTbk 31 BKIMM/ 1
HanpaB/ieHHbIi Ha NoAAepXXaHne COrnacoBaHHOIO Pas3BUTMA HOPM MeXAyHapofHoro npasa. o cyLecTsy,
3TO MCMOMNb30BAHUE TEX HOPM MeXAyHapoLHOro npasa (40roBOPHbIX U 0ObIYHBIX HOPMbI, OBLLMX NPUHLMNOB
npasa), KOTOpble MMEKT 06s3aresibHyl0 CWay /19 CTOPOH Crnopa W SBAAIOTCA aKTyaslbHbIMW B CBETE
npeameTa TOJIKYEMOro MeXAyHapoAHoro gorosopa. C npakTUyeckoi TOUKM 3peHUs CUCTEMHOE TONIKOBaHne
He orpaHuyeHo obpalleHnem K NPUHUMNY MHTEPTEMMNOPa/IbHOCTM, KOTOPbIA U3HAYasIbHO Obl/1 OTPaXeH B
OZHOM M3 neps.bIx npoekTos BKIMM/.

OOHUM M3 MHCTPYMEHTOB CUCTEMHOIO TOMIKOBaHWS SBASETCA MeXAyHapoaHbli 06blvaii. B nccnegosanHum
rnokasaHo, 4TO B TakOM Ka4yecTBe MOryT WCNONb30BaTbCA W OTpacsieBble MPUHLMNLI MEXAYyHapOoAHOro
3KOIOMMYEeCKoro npasa, Yemy cnocobCcTBOBaIO UX HEOAHOKPATHOE 3aKpensieHne B MeXAyHapoAHbIX akTax u
npu3HaHWe KX B KayeCTBe MeXAyHapoAHOro 06blyas MeXAyHapoAHbIMU CYyAeOHbIMU YUpeXaeHUAMU.
CneposatenibHO, MPUHLMN CyBepeHuTeTa [ocyAapcTB Haj, CBOVMW MPUPOLHbLIMU pecypcaMu, MPUHLUMN
HeAoMNyCTUMOCT HaHeCeHMs1 TpaHCrpaHWYHOro yulepba Ookpyxalolleil cpefe, NPeBeHTUBHbIA NpUHUMN U
NPUHLMN NPUPOAOOXPaHHOIO COTPYAHWYECTBa, NpPU3HaHHble B KavyecTBe HOPM MeXAyHapoaHOro npasa,
MOrYT MCMOMb30BATLCA OCYAAPCTBAMU U MEXAYHAPOAHBIMWN CYAEOHbIMU YUpeXAEeHNAMU Npu TOSIKOBaHUK
MeXyHapoaHbIX [OroBOPOB.

Ona onpegeneHns adEKTUBHOCTM CUCTEMHOTO TOJIKOBAHMA C  3TOM  TOYKM  3peHus  6binn
NpoaHa/In3MpoBaHbl PELLIEHUs, BbIHECEHHbIE MO NATU genam OPC BTO, Cyaom u apbutpaxem, B pamkax
KOTOPbIX BO3HWKana MpobsieMa CTO/IKHOBEHUA PEerysimpoBaHNs MeXrocyaapCTBEHHbIX 3KOHOMUYECKMX U
9KOI0rMYECKMX OTHOLLEHWIA.

10 PCA. The Indus Waters Kishenganga Arbitration (Pakistan v. India). Final Award of 20 December 2013. §87.
U The Indus Waters Kishenganga Arbitration. §101.
12 Ibid. §112.
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B pene o 3anpeme umnopma kpesemok u npodykmos u3 kpesemok 1998 roga vcnosib3oBaHWe HOpM
MeXAyHapOAHbIX 3KOSIOrMYeckux [0roBOopoB MO3BOMWIO NpW ToskoBaHWW ctatbh XX(g) FATT y4yecTb
WHTepechbl rocygapcrTBa B 4acTu peryinmpoBaHns BONPOCOB COKpalleHWss 61opa3Hoobpasns MUTPUPYHOLLX
BMAOB uYepenax. B pgaHHOM cnyyae obpalleHve K NpUHUMNY CyBepeHuTeTa rocyfapcTB Haf CBOUMMU
NPUPOAHBLIMKN pecypcamMun He 6bl/10 HEOOXOAMMbIM, B TO BPEMS KaK npu noBTOpHOM obpatteHun OPC BTO k
HeMmy 6asiaHca Mexy SKOHOMWYECKMMW M 3IKOMOrMYeCKMMW WHTepecamMmu HaigeHo He 6biio. [eno o
CbipbeBbIX Mamepuasax 2022 roga nNoACBETUIO NPOGAEMY NPUMEHEHUS NPUHUMNA CyBepeHMTeTa Haj
NMPUPOAHLIMU pecypcamn K mMexayHapoAHbIM 3KOHOMWYECKMM HOpMaM, 3aKnioyatoLlylocs B onpeneneHum
TOTO MOMEHTa, KOorga «MnpuMpPOAHblE PECYPChI» MNEpPEeXoAAT B KaTEropuMl) «TOBapOB», a 3HauuT, Bce
rocyapCTBEHHbIE MepbI, HanpaBs/iEHHbIe HA HYX B JAHHOM Ka4yecTBe, HauMHatoT nonagartb B cdpepy «rnpasa»
BTO. B kayecTBe MOTEHUMANbHOrO pas3peLleHus CMOoXMBLUENCA NpaBOBOM cuTyauum Mornm 6bl cTaTb
pasbsicHeHnss OPC BTO o rpaHuuax AeicTBua rocy4apCTBEHHON Mepbl: perynvpyeT /in OHa «BOCXOAsLmMe
Mepbl» (BHe KomneTeHuun OPC BTO), unm xe «HUCXoddawme mepbl» (nonagatoT nof komnereHuuio OPC
BTO). Mpu 3toM camum rocygapcrsam Heo6XOAMMO Yy4uuTbIBaTb AaHHy npobnemy npu paspaboTtke
HaLMOHa/IbHOro 3akoHogaTeNbCTBa Mo BOMNPOcaMm MpUPOLONO/b30BaHNA. BO3MOXHLIM peLLleHNEM Takxe
MOXeT ObITb npopaboTka AOroBOPHbLIX WHCTPYMEHTOB PerynnpoBaHus A00bluM M peasin3aumn nonesHbix
nckonaembix.

Ecnn 06patntbCa K npeseHmusHOMY MPUHYUY W NpuHyuny rnpupooooxpaHHo20 compyoHu4yecmsa, To
Cy[OM OHU Cy6CTaHTUBHO (6€3 SIBHOI CChISIKM Ha HWX) NMPUMEHSANCE NPY TOJIKOBaHUM NOMOXeHUA [loroBopa
O CTpOWUTENIbCTBE W 3JKCNyaTauun MOTMHHON cucTembl [abumkoBo-Hagbmapow B pamkax fJena,
Kacaroujez2ocs rnpoekma «labuyukoso-Hadbmapow» (BeHepusi npomus Crosakuu) 1997 ropa.

Takxke obpalleHne K npeseHmMuUsHOMY MPUHYUY BMECTe C MPUHYUNOM HeO0oMNyCmuMocmu HaHeceHus
mpaHcapaHu4yHo20 ywepba okpyxaroujeli cpede no3sonmno Cyny B fienie o Yesi/iHo/103HbIX 3a800axX Ha peke
Ypyesali (ApeeHmuHa npomus Ypyasas) 2010roga paspewnTb pasHornacus o HeobXoAMMOCTH
3a61aroBpeMeHHOro  yBefloMnieHnss  AOQMWHUCTPATMBHOW  Komuccun.  DTO  BHECNO  BKNag  BO
B3aMmorpuemnemoe passutie CoTpygHM4YecTsa ABYyX rocyAapcTs Mo BONPOCY nNpefoTBpalleHns yxyaLweHns
KayecTBa TpaHCrpaHU4YHOro BOA40TOKA.

Bbino BbisiBNEHO, 4YTO B Aene o sodam ViHoa KuweHaaHza (lMakucmaH npomus ViHouu) 2013 roga npu
onpefeneHu  AONyCTUMOIO  MWHUM&/IbHOTO YPOBHSA PEYHOro CToka apobuTpbl pPyKOBOACTBOBASIMCH
MpuHyuUnom npedomspawjeHuss mpaHcepaHu4Ho20 yujepba, 4tobbl HainTh GasiaHC Mexay 3KOHOMUYECKUMMU
npaBamu, BblTeKaloLWyMn U3 gorosopa mexay MakuctaHom v VHOMeR, n MexayHapoAHbIMU 06bluasmu,
CBSA3aHHbIMM C 3KO10rMYECKMMMN BONPOCaMMU.

APPLICATION OF SECTORIAL PRINCIPLES OF INTERNATIONAL ENVIRONMENTAL
LAW FOR SYSTEMIC INTERPRETATION OF NORMS OF ECONOMIC AND
ENVIRONMENTAL TREATIES
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Varvara Abaturova — attaché, Ministry for Foreign Affairs of the Russian
Federation, Moscow, Russia (vaabaturova@mid.ru).
ORCID: 0009-0001-5575-4315.

Abstract

Recently, there has been a dynamic growth in the conclusion of international treaties regulating international environmental and
economic relations. For example, the practice of the UN International Court of Justice, the WTO Dispute Settlement Body, and the
International Tribunal for the Law of the Sea is clear evidence that cases involving environmental issues have been linked in one way or
another to international economic relations. This fact confirms the interconnectedness of economic and environmental state interests.
Thus, it becomes infeasible to settle disputes without taking these groups into account. It is worth noting that it is systematic
interpretation that can be considered as one of the legal mechanisms for translating the concept of sustainable development into action.
Proceeding from the ideological content of systemic integration, the author of the present article, on the basis of doctrinal research and
practice of international judicial institutions, analyses four sectoral principles of international environmental law for the effectiveness of
their use in the framework of systematic interpretation in five interstate proceedings, because despite their sectoral nature, they have
formed into international custom. Thus, these environmental principles are a norm within the meaning of article 31, paragraph 3 (c), of
the 1969 Vienna Convention on the Law of Treaties, which in its turn may be applicable to the interpretation of, inter alia, international
treaties governing international economic relations.
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Abstract

The islands’ legal status, i.e. their territorial sovereignty and ownership in States’ position, is highly valued since it ensures their
jurisdictional rights, e.g., access to the islands’ resources, within, to the vicinity, and beyond. Moreover, their significance would be
related to navigational plus security reasons affecting the parent State. However, once determined, parties address their
jurisdictional rights based on the outcome of the islands’ boundaries. The entitlement of maritime zones concerning islands has
become problematic due to their unique features, including geographical and geomorphological conditions, their historical debates,
the economic, cultural, political, and social factors that contribute to the sovereignty’s judgement process. Naturally, the path leads
to disagreements, controversies, and disputes among States, impacting peace and security worldwide. In case of a dispute, the
common practice would be the peaceful settlement of international disputes, the methods outlined in article 33 of the Charter of the
United Nations. The international regime of islands is inherently interdisciplinary, and the underpinned interrelated disciplines are
sensible by a concise review of each case. Consequently, this paper provides arguments regarding the sovereignty of islands. It
analyses the legal reasons for non-tropical territorial sovereignty and ownership with a brief approach to the three cases of
international law of the sea (hereinafter — IL0S). These cases are the Abu Musa Island in the Gulf, where undetermined ownership
led to an incomplete boundary agreement between Iran and the United Arab Emirates (hereinafter — UAE) in 1974. Additionally, it
covers the Spratly and Paracel Islands in the South China Sea known to be a long-running matter of urgency, and the Falkland
Islands, where debates revolve around political inheritance, geographical proximity, international treaties, the principle of territorial
integrity, effective occupation, and self-determination. As a result, the first objective of the research would be to conclude the
reasons for territorial sovereignty, and the second — to shed light on the basics of maritime boundary delimitation (hereinafter —
MBD) in an inter-State context, mainly regarding the status of single islands irrespective of their nature, unless mentioned.
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Introduction

This paper is based on the question of why islands have a complicated legal status and how States could
apply international law, namely customary international law and international treaties including the United
Nations Convention on the Law of the Sea 1982 (hereinafter — UNCLOS) to acquire the territorial
sovereignty and ownership of islands and avoid military confrontation. Since islands have a unique legal
regime, States could treat them as their mainland, which would have severe legal and beneficial
consequences for them, as UNCLOS stipulated.

Considering the Falkland Islands, the timeline of the events is evidence of the journeys of the sailors
from different States, such as England, Spain, France, Argentina, and the United States of America
(hereinafter — US).! Each of them deployed their ships and troops to the islands, establishing
settlements for their reasons, such as domination over a strategic location that would provide them
trading routes, defending their colonialist properties, preparing for any invasion of their hostiles, or
exploiting the resources in the vicinity of the island. For any of the reasons above, it is evident that from
the XV till the XXI century, regardless of all the peaceful attempts, such as agreements, treaties,
correspondences, and negotiations, the islanders have become victims of wars of governments, i.e. by

1 Calvert P. Sovereignty and the Falklands crisis // International Affairs. 1983. Vol. 59. P. 405-407.
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1833, the British invaded the Falkland and occupied the islands.?

The same controversies surround the legal status of disputed islands of the South China Sea. An
example is the dispute between the People’s Republic of China (PRC) and neighbouring States. The
debates mainly concern the sovereignty of the Xisha and Nansha Islands, also known as Spratly and
Paracel, respectively. France claimed their sovereignty before World War IlI, and Viet Nam and the
Philippines claimed it after World War I.> In addition to the territorial dispute, the location of the
archipelagos and the number of States involved in the conflict has made it more complicated for States to
solve the problems arising from the disputed area.

Furthermore, the disputed Islands of Abu Musa, Greater, and Lesser Tunb are located to the south of
Iran and North of the UAE in the Gulf, which Sir Arnold T. Wilson described as:* “No arm of the sea has
been, or is of greater interest, alike to the geologist and archaeologist, the historian and the geographer,
the merchant, the Statesman, and the student of strategy than the inland water known as the Persian
Gulf.” Scholars have had two visions concerning sovereignty and legal status of the islands. Some took
the view that the history and documents outweighed the matter in favour of Iran, akin to the situation in
the South China Sea. Others, however, believe that they should compare them with the Channel Islands
to investigate the territorial dispute.

From the viewpoint of public international law, islands’ territorial titles and boundary delimitation are
consistently under international conduct. One of the critical terms that States regularly mention as their
legal justification is terra nullius. In addition to terra nullius, there are many discussions on the
complexities concerning the acquisition of the title of sovereignty. For instance, one of the critical
requirements entitling sovereignty is the actual administration, also known as effectivités. Moreover, in
territorial entitlements, two terms of possession and title are interrelatedly distinguished, i.e. in a
circumstance where the title is concrete and at hand, the possession has no privilege. Still, when the title
is uncertain, possession according to the claim of right would be effective, as the judgement of the
Frontier Dispute (Burkina Faso v. Republic of Mali) articulates.® Furthermore, there are five types of
acquisition that scholarly publications, mainly books, categorise as:

— occupation;

— accretion;

— cession;

— conquest; and
—  prescription.

All reflect Roman Law with their controversies.® Throughout the paper, reasons and titles for
sovereignty are discussed concisely, considering each case.
Thus, this work reviews and analyses the regime of islands, focusing on the reasons for sovereignty
and the role of islands in MBD in an inter-State context. In addition to islands, islets, low-tide elevations,
drying rocks, rocks awash, shoals, reefs, atolls, island fringes, groups of islands — archipelagos, and

archipelagic States have their legal debates but do not fall within the scope of this paper or partially fall.
1. Legal Definition of Islands

By 1930, the Hague Codification Conference evaluated the law of territorial waters, and governments
decided to have a legal look at the dormant matter of islands’ definition and their posture in changing the
length of territorial waters. The conference was a significant endeavour to determine the qualifying
features of islands. Sub-Committee of the Committee of Experts and Sub-Committee Il of the Second
Commission proposed their drafts regarding the definition of islands and their impact on territorial waters
as follows.”

2 Chehabi H.-E. Self-Determination, Territorial Integrity, and the Falkland Islands // Political Science Quarterly. 1985. Vol. 100.
P. 215-216.

3 Chang T.-K. China’s Claim of Sovereignty over Spratly and Paracel Islands: A Historical and Legal Perspective /| Case Western

Reserve Journal of International Law. 1991. Vol. 23. P. 400—401.

Wilson A.-T. The Persian Gulf. London : Oxford University Press, 1928. P. 1.

Crawford J. Principles of Public International Law. Oxford : Oxford University Press, 2019. P. 203-204.

Ibid. P. 208.

Jayewardene H.-W. The Regime of Islands in International Law. Dordrecht; Boston; London : Martinus Nijhoff, 1990. P. 3.
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The first draft contemplated: “If there are natural islands, not continuously submerged, situated off a
coast, the inner zone of the sea shall be measured from these islands,” and the second draft proposed:
“An island is an area of land, surrounded by water, which is permanently above high-water mark.” After
discussions among governments and commissions, the result was an unfinished task of the Hague
Conference, which could not propose a solid definition for islands to encompass both aspects of their
insular features and their measuring role. Therefore, the International Law Commission (hereinafter —
ILC, the Commission) became in charge of preparing a definition.®

By 1954, during the discussion of the third ILC report, the Commission affirmed the second suggestion
of Hersch Lauterpacht, which led to a significance: “An island to qualify for that name must be an area of
land, which apart from abnormal circumstances is permanently above high-water mark.” The Commission
saved it in its Final Draft articles of 1956 to be the subject of discussion at the 1958 conference. In the
first conference on the Law of the Sea Geneva 1958, the US proposed changing the wording of the latest
definition of islands. The Commission applied the new definition: “An island is a naturally formed area of
land, surrounded by water, which is above water at high tide.”

From this point till 1975, due to the two noticeable concerns among individuals, the definition of the
island was in a gradual process of evolution. The first reason was the potential of islands to produce
extended maritime jurisdictions in inter-State boundaries, regime of High Seas (hereinafter — HS) and
deep seabed, and the second issue was the more minor insular features of colonised territories and their
connection to the emergence of developing countries, highlighting the objective of the United Nations
(hereinafter — UN) and its decolonisation framework.°

Eventually, the Informal Single Negotiating Text (ISNT), in the second session of the Third Geneva
Conference 1975, accepted that the definition by 1958 Convention on the Territorial Sea, Article 10 (1)
applies to other land territories except for rocks with no human population or economic condition.
Ultimately, UNCLOS, as a legally binding instrument, adopted the definition untouched.? It is observable
in Article 121: “1. An island is a naturally formed area of land, surrounded by water, which is above water
at high tide.” Seemingly, there are four legal requirements to qualify an island.™

First, it is a naturally formed area of land; regarding this insular feature, it is understandable that
artificial islands have no such qualification (for instance, the construction of low-tide elevations or reefs).
Subsequently, UNCLOS does not accept island-building activities to raise claims for maritime zones.
Second, it is an area of land, which is seemingly a fair and plain feature regarding islands, although it can
be problematic. It is the same as considering small features, not more than sand bars, as islands. Third,
an island is surrounded by water; accordingly, there is no doubt that if an island does not have this
feature, it would follow the character of the mainland, and as a result, it would have total maritime zone
claims. Forth, it is above water at high tide; this insular feature is essential in islands, which should be
above water at high tide, low-tide elevations above low tide but submerged at high tide, and non-insular
features that submerge at low tide. To determine the category of land, the choice of vertical tidal datum is
essential, which afterwards enables States to claim extensive maritime zones.

In the same article, paragraph three provides the following: “3. Rocks which cannot sustain human
habitation or economic life of their own shall have no exclusive economic zone or continental shelf.” It is
noticeable that rocks represent different categories with some issues regarding measurements of
maritime zones. Therefore, it is vital to distinguish an island from a rock because rocks could give rights
only to a Territorial Sea (hereinafter — TS) and a Contiguous Zone (hereinafter — CZ). There are
interpretational problems regarding this paragraph. For example, it is unclear when a rock cannot support
inhabitants or what comprises the financial structure. Moreover, whether the term “rock” refers to a solid
portion of the Earth’s surface or other enclosed features such as cays, sandbanks, islets, and barren
islands is unclear.*?

8 Ibid. P. 4.
°  Ibid. P. 4-6.
1 Ibid.

% Hong S.-Y., van Dyke J.-M. Maritime Boundary Disputes, Settlement Processes, and the Law of the Sea I/ The Trouble with
Islands: The Definition and Role of Islands and Rocks in Maritime Boundary Delimitation / ed. by C. Schofield. Leiden ; Boston :
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The Award on the South China Sea Arbitration (The Republic of Philippines v. The People’s Republic
of China) on 12 July 2016,*® would be the first international judicial interpretation of the regime of islands.
The Philippines put the ad hoc case forward by considering Annex VII of UNCLOS. In all three subjects of
the legal debate, the Philippines focused on the interpretational and applicability issues of UNCLOS and
were less concerned with the comprehensive subjects of sovereignty and MBD (naturally, each State in
an arbitration process will choose to be precise in the statement of claim and address the issues with a
higher chance of accomplishment in its favour). China objected by questioning and rejecting the
jurisdiction of the tribunal. However, the tribunal could demonstrate its position positively by analysing
these problems in its lengthy initial Award on Jurisdiction and Admissibility and the first part of its final
Award. The tribunal believed that UNCLOS had delivered the required authority and could evaluate most
of the issues the Philippines raised.

Moreover, another significant aspect of the case was about the status of insular features and
provisions of UNCLOS in Article 121(3). It has been commendable for the tribunal that, concerning a wide
variety of interpretations of scholars, State practice, and lack of significant consideration of the problem
by courts and arbitral tribunals, it could declare that “the scope of application of Article 121(3) is not
clearly established.” Most of the Philippines’ claims were about the South China Sea’s insular features,
which wished to be rocks, as available in the third paragraph of the article.

Since the representatives of China did not attend the hearings, the tribunal resorted to China’'s
diplomatic statement, which brought up the situation of its dispute with Japan on the status of
Okinotorishima to the tribunal’s attention. Eventually, the tribunal resorted to Articles 31 and 32 of the
Vienna Convention on the Law of Treaties to address and interpret the condition.**

As a sample of textual and conceptual analysis,® the Award compared the Oxford English Dictionary
(hereinafter — OED) and the dictionary of the Académie Francaise to find the best definition for the term
“rock.” As a result, the second definition of rock by OED, “large rugged mass of hard mineral material,”
equivalented the “Rocher” in Académie Francaise. Rocher means craggy masses of hard stone. Other
languages, such as Russian, Spanish, and Chinese, are on the same page with the French terminology.
But the tribunal considered the English version.

Regarding the first definition of rocks by OED, it seems there is some ambiguity: “rocks may consist of
aggregates of mineral and occasionally also organic matter. They vary in hardness and include soft
materials such as clays.” In this case, not rocky islands, in which sand, mud, stones, or coral are part of
their conformation, would generate vast maritime zones, contrary to islands made up of hard rock.

2. Artificial Islands

As mentioned, governments embarked on highlighting the legal status of islands by 1930 amid the Hague
Codification Conference until the ILC substituted it. In addition to islands, other geographical features
mainly on the matter of consideration of any TS rights, including lighthouse supporting rocks, low-tide
elevations, installations for continental shelf, groups of accommodations built of piles rose in the sea, and
islands synthetically made up of sands and rubble were in the path of final amendment of the definition of
island. The US suggested including the term “naturally formed” in the definition of islands, which banned
governments from claiming any TS for artificial islands. It is worth mentioning that the 1930 Hague
Conference, in its second effort, could not successfully decide on the matter of artificial islands and their
entitlement to TS. However, the observations of Sub-Committee 1l of the Second Commission indicate
that it was not against the idea either. Concerning the role of synthetic islands in MBD, Article 8 of the
1958 Territorial Sea and Contiguous Zone Convention articulates artificial islands could benefit from a
jurisdictional influence in the case of their constituting harbour works or related installations. However, in
Article 11, UNCLOS prohibits artificial islands from harbour work purposes and leaves no rights for
artificial islands in any condition.*®

13 Schofield C. The Regime of Islands Reframed: Developments in the Definition of Islands under the International Law of the Sea.
Netherlands : Brill, 2019. P. 34-35.
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UNCLOS in Article 56(1)(b)(i) allows governments to construct artificial islands in their Exclusive
Economic Zone (hereinafter — EEZ) to explore, exploit, conserve, and manage living/non-living natural
resources. Furthermore, articles 60(8) and 80 stipulate the matter of territorial entitlement in connection to
artificial islands. To clarify, they have dictated that artificial islands and facilities in the EEZ or Continental
Shelf (hereinafter — CS) do not have a TS and do not affect the State’s maritime boundaries. Article 80
states: “Article 60 applies mutatis mutandis to artificial islands, installations, and structures on the
continental shelf”. Moreover, Article 87(d) allows all States, whether land-lock or coastal, to build artificial
islands and other authorised facilities in the HS.

More on construction regulations, as mentioned, UNCLOS grants a coastal State the exclusive right to
build artificial islands in the sea, bearing in mind that coastal States should announce the construction of
artificial islands in advance. For example, one of the famous cases is the situation of artificial islands in
the Gulf. Under Article 122, one could define the Gulf as a semi-enclosed sea. Article 123 obliges and
specifies littoral States of an enclosed or semi-enclosed sea to cooperate in performing their duties,
including management, maintenance, exploration, utilisation of living resources, conservation of the
marine environment, and conducting scientific research. Subsequently, constructing artificial islands
impacts the marine environment and could affect baselines and maritime zones.

Regarding the latter, however, UNCLOS shares common grounds with the 1958 Convention on the
Continental Shelf, prohibiting States from considering any claims of maritime space. Article 5 of the 1958
Convention on the Continental Shelf explicitly explains that artificial islands have no privileges for the
coastal State; hence, artificial islands cannot be the basis for measuring the baseline. Notably, Article
60(4) is a matter of discussion because it declares that States can draw a safety zone to safeguard their
integrity and maritime rights with the measurements available in the fifth paragraph of the Article. The
offshore features have very high values for States to invest in. Therefore, it might be an outstanding
attraction for some armed groups to commit an act of terrorism with their own goals and objectives. In that
event, due to the facilities’ importance in research, touristic purposes, and access to resources, the length
of 500 meter is under debate. Would it be enough, or might States require a more extended zone? The
dichotomy shaped in the account of that one State might wonder, would not it be an excuse for
constructor States to interpret the Article in a way to deploy defence systems for their safety
measurements? How far could a defence system target any hostile terrorist group? Will it not provide an
excuse to risk the integrity of the opposite/adjacent State, and could it be a good enough reason for an
armed conflict? Another example is the situation of the South China Sea — an outrageous sample of
competition in construction and desperate aftermath for the marine environment. The Asia Maritime
Transparency Initiative (AMTI) has collected satellite pictures of over 90 outposts where claimant States
have built over 70 features. China, Malaysia, the Philippines, and Viet Nam have all been under the
reclamation-building process with a remarkable difference. China’s large-scale island-building activities
have a much more devastating impact on the environment than other States’ reclamations of occupied
features. Therefore, the South China Sea tribunal, concerning part 12 of UNCLOS, Articles 206 and 205,
stated that all the States building up artificial islands must bear in mind to assess the amount of
substantial pollution they might cause by their activities in their jurisdiction. As it may happen, they shall
communicate the result of the assessments.*

3. Sovereignty of Islands

The settlement of the islands’ territorial title is the subject of international conduct. States refer to several
tittes when a dispute has soared or is about to. Several types of titles contribute to the process of
determining possession for States. For example, in the Falkland Islands or Abu Musa, the United
Kingdom (hereinafter — UK) pointed to one of the reasons for sovereignty, known as occupation. A mere
act of occupation does not qualify the occupier to any right since it is interrelated with other terms.
Notably, international law demonstrated the notion of territorial rights of claim before the normative
concept of State.!®

Therefore, one could contemplate whether the occupation occurred according to international law,
which requires an actual administration. It is essential to note that there are debates among scholars and

7 Schofield C. Op.cit. P. 66—69.
8 Crawford J. Principles of Public International Law... P. 203—-204.
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judges on the effectiveness of ancient principles of traditional international law and to what extent they are
applicable today. The debate could have close ties with the concept of ex post facto in the context of
public international law, with the replacement of characters deluding the dichotomy. The historically legal
arguments of territorial sovereignty then interrelatedly link to the progression of international law and thus
could have a significant interpretational value. Moreover, one dealing with the issue could bear in mind
that, due to the devastating area of failure for individuals involved in this hobble, how could the UN be of
any prosperity? In other words, how an organisation that progresses and develops based on liberal
thoughts could aid in overcoming the relevant obstacles.
In public international law, the effective occupation occurs under four categories:®

— discovery;

—  symbolic annexation;

—  effective and continuous display of State authority; and
— the Intention to act as sovereign.

To begin with, effective occupation with a comparative view to the context of private law would have
the same legal content as possession. The case of Sovereignty and Maritime Delimitation in the Red Sea
(Eritrea v. Yemen) proceeded at the Permanent Court of Arbitration (PCA), and the legal status of the
south-eastern territory of Greenland are two examples of the concept of effective occupation. Accordingly,
effectiveness depends on the power and authority of occupier/s to be visible peacefully and continuously
alongside the functions of a State. On the other hand, however, arguably, prescription as an interrelated
title results from usurpation, e.g. Island of Palmas (The Netherlands v. The United States of America),
which could be a case of prescription. A fruitful and continuous occupation is the most wanted feature of
an acquisitive prescription claim.®

In Abu Musa, occupation, prescription, condominium, and terra nullius were among the titles the UK
resorted to; relatively, both concepts share common grounds, and States claim them simultaneously. To
define prescription,?* in a condition that, by taking a surrender State’s sovereignty, usurpation has already
occurred, the prescription would omit the deficiencies in the presumptive title of the occupier. Prescription
would be known as an act of good faith to stabilise the aftermath of the action. It is important to note that
prescription bears no resemblance to abandonment of a territory. Furthermore, condominium means
exercising sovereignty by at least more than one State jointly based on equal rights.?? Thus, a
condominium island belongs to two or more States, so they can control it and exercise their rights jointly
without dividing it into national zones. For instance,® the Islands of New Hebrides were under the
sovereignty of France and the UK before their independence in 1980. Lastly, discovery and terra nullius
are two of the traditional concepts of international law discredited by scholars in legal analysis.?

Terra nullius’s definition would be occupying a territory that does not belong to any State.?® For
example, the UK emphasised that Abu Musa plus Tunb Islands were not under the formal control of any
State till the end of the XIX century and supported Sharjah’s and Ras al Khaimah's claims.?®

In other words, traditionally, terra nullius would be a piece of the Earth’s crust that is not under the
sovereignty and authority of any State. It would be known as the act of usurpation in a modern context.
The reason is mainly due to the rare coincidence of locating an empty area on the Earth and the sense of
misinterpretation of the term within the colonial acts of Europeans on extended inhabited areas, e.g. in
the case of Western Sahara.?’

The symbolic annexation requires the same generality as an effective occupation. Yet, in contrast, a
State or private individual would prepare a declaration or any other act of entittement as evidence of the
acquisition of sovereignty. The declaration of sovereignty would be a formal government conduct with
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proof in hand. Furthermore, in the cases where the island has no population, has terrible atmospheric
conditions, and is in a distant location, it is merely in principle that the requirement of effective occupation
would apply.?®

The third indispensable term is the effective and continuous display of State authority. To exemplify, in
the case of the Island of Palms, the Netherlands claimed sovereignty belonged to her due to its peaceful
display from the XVII to XIX centuries.? As a result, the acts of settlement and a short occupation with no
sign of practical and continuous display of State authority do not empower the occupier. For instance, in
the Falkland Islands, when States indicate in their arguments that precedence in discovery would prevail
as a reason for sovereignty, it has no legal foundation. As another example, by 1764, Louis Antoine de
Bougainville navigated to conquer the islands, left a settlement, and returned home.* That does not
qualify to be an effective occupation.

The last but not the most minor term is the intention to act as sovereign. The notion of animus
possidendi does not contribute to the status of sovereignty as a concrete term because of its unrealistic
point of rule of thumb. For this reason, the acquisition of sovereignty is not an act of one individual, and
there are conflicting acts of sovereignty. There are three types of indication for an animus possidendi:
firstly, it should be an act of a State and not an unauthorised person; secondly, in a circumstance where
another State was the sovereign, no entittement would be acquirable; lastly, the effectivity of States’
actions is considerable in a condition that each party did not make an effort separately but as a whole
State.**

As other adduced reasons, historical facts, documents, textbooks, maps, reports, memorandums of
understanding (hereinafter — MoUs), and treaties are standard instruments in the cases of sovereignty of
islands. For instance,* according to Chinese books, in the preliminary years of the Il century BC (Before
Christ), China debunked the islands of the South China Sea and initiated the dispatch of ships during the
Han Dynasty. Moreover, the Chinese have explored and administered the Xisha and Nansha since the
XIX century. In defence of its actions, China refers to two titles: acquisition based on discovery and
acquisition based on occupation.

Furthermore, in the Abu Musa dispute, maps drawn up by the British Naval Force by 1881, the British
Maritime and Coastguard Agency by 1863, the British War Office by 1886, the Indian Survey Office by
1897, and the map drawn up by Lord Curzon by 1891 and 1892, the Tunb and Abu Musa Islands have
been coloured the same colour as Iran, which would be of the worthy instrument proving the sovereignty
for any State sharing same similar legal debates. In addition, the MoU by 1971 would be another piece of
evidence contributing to the matter.®®

As for treaties, a well-known example would be the Falkland Islands; in the account of the claimant of
Argentina regarding the illegality of the British acts in 1833 that forcefully occupied the islands, Argentina
had always mentioned its effective sovereignty. The Argentinian Government reflected in its 1982
statement: “As soon as it could, the Argentine government carried out acts of possession, occupation and
administration inherent in its rights of sovereignty over the islands.” The Treaty of Friendship, Trade and
Navigation of February 1825 emphasises that, in pre-1833, the British Empire had no objection
concerning the Argentinian settlements in the island and was also an important instrument expressing the
implicit confirmation of Argentina’s sovereignty.®*

As the forthcoming reason for sovereignty, the islands’ political situation has been controversial among
the States. As a famous case, the Falkland Islands have been the subject of a political debate on
colonialism and self-determination. To begin with, OED defines the word colonialism as:

a settlement in a new country... a body of people who settle in a new locality, forming a community subject
to or connected with their parent state; the community so formed, consisting of the original settlers and
their descendants and successors, as long as the connection with the parent state is kept up.
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In short, it refers to Colonia, which means settlement or farm where Romans moved to, albeit keeping
their citizen status. The definition, however, does not regard the original inhabitants’ rights that they have
already lived there, which is a criticism and could challenge the definition. The process of unforming or
reforming consists of practices such as commercial, ravage, negotiation, warfare, genocide, enslavement,
and revolts. What created the formation of those acts was a collection of public and private files,
commercial documents, governmental correspondences and scientific or non-scientific works. Therefore,
colonialism means conquering and managing a land with the supplies within, which do not belong to the
newcomers but to the primary inhabitants.®

On the other hand, however, with an integrated approach, one could legally define self-determination
mainly by reviewing Article 1 of the UN Charter or its Chapter Xl and Article 2 of the UN General
Assembly (hereinafter — UNGA) Resolution 1514 (Declaration on the Granting of Independence to
Colonial Countries and Peoples) as a chance for people to exercise their political opinions so that they
reach their economic, social, and cultural goals. In the Falkland Islands case® Argentina claims that the
UK invaded its territorial integrity and has no right of sovereignty over the Falkland Islands. Still, the UK
refer to the right of self-determination and indicate that the opinion of islanders inherently matters in the
sense that they decide on a proper political system.

The UN'’s task in achieving the objectives of peace, security, prosperity, and justice, articulated in
Articles 1 and 2 of the UN Charter, is quite palpable. For instance,* by 1982, the United Nations Security
Council (UNSC) required the Argentinian forces to cease fire in Resolutions 502 and 505. Two years later,
UNGA Resolution 39/6 repeatedly requested peaceful dispute settlement methods affirming the wills of
islanders. Ultimately, by 1989, the Madrid Formula became the basis of negotiations between the parties.
Concerning self-determination, the two Covenants of the International Covenant on Civil and Political
Rights (ICCPR) and the International Covenant on Economic, Social and Cultural Rights (ICESCR) have
emphasised the matter.

Concerning the other reason for sovereignty, in the subsequent declaration of its rights, Argentina also
mentions the shorter proximity of the island to its national land territory. In this regard, two opposing
statements exist. First, the proximity is not an unequivocal reason and is interrelated with other factors.
For instance, the status exists in the Channel Islands. Second, as a hypothetical parallel theory,
geological sciences could be a method to evaluate and analyse the movements of the pieces of the
Earth’s crust in each geological period, noticing if the movements of the pieces of the Earth’s crust
caused an island removed from a State’s territorial land or in which direction these movements will be.
To demonstrate, the geologists obtained that extremely wired features occurred amid the Atlantic opening
in the mouths of Amazon and Bahia, Canadian Arctic Island, and in the Norwegian Channels in the
Cretaceous period. The evidence of continental margins plus ocean islands and cores both suggest that
spreading initiated in the Jurassic and caused the main movement of the Atlantic Ocean in the
Cretaceous era. The ocean movement could be the reason for transferring once-attached coastal islands
to the opposite side of the ocean basin, noting that the new detached islands geographically bear more
resemblance to rock.*®

Security concerns are involved in the criteria of determination of sovereignty as the next element; for
example, in the disputed Islands of Bailiwick of Jersey and Bailiwick of Guernsey, near France’s shores,
the British Government is responsible for its defence and international affairs.*® To clarify, the judgement
of McNair*® in Anglo-Norwegian-Fisheries (United Kingdom v. Norway) as a form of appurtenance would
be an interrelated example, stipulating that the international law assigns responsibilities for a coastal
State, such as establishing order and maintaining navigational rights. These safety obligations would
qualify the State to establish its rights and sovereignty. Consequently, by applying this view to detached
Channel Islands or similar cases, it is deductible that security concerns regarding keeping the good order
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deserve to be a reason for sovereignty.

An upcoming factor for sovereignty would be the presence of ethnic, social, and cultural conditions of
islands, i.e. the condition existing in Bailiwick of Jersey and Bailiwick of Guernsey Islands. In addition, the
condition in the Falkland Islands is another relevant sample of the controversial situation of inhabitants.

The Falkland Islands/Malvinas, since 1946, has not been on the Non-Self-Governing Territories list.
The UN Charter, in its Chapter XI and UNGA Resolution 1514, mentioned the matter of acquirement of
independence in Trust and Non-Self-Governing Territories. By 2012, the Falkland Islands’ population was
2931 persons. According to the inhabitants’ declarations, four specified types of ethnicities constituted the
island: Falkland Islanders 57%, British 24.6%, St. Helenian 9.8%, Chilean 5.3%, and 3.4% were the
rest.**

In addition, according to the Falkland Government 2021 census, national identity is a more subjective
measure because although it inherently stems from both country of birth and nationality, it is a sign of the
culture, traditions and language to which people are most attached. It may be a single cultural identity or
reflect the combined influence of two or more cultures. About 54% of the permanent population identify as
Falkland Islanders or a combination of Falkland Islanders and another culture, and a further 22% identify
as British or a combination of British people and another culture. Around 76% of people said they
expressed a Falkland Islands identity, British identity, or a combination of both. The next largest group is
Saint Helenians, with 8%, followed by Filipinos, with 5%.42

As a matter of self-determination, one question is vital: what would be the proper definition for the
people of an island? The African Commission on Human and Peoples’ Rights advised the following
definition: “Peoples are, for the purpose of these guidelines, any groups or communities of people that
have an identifiable interest in common, whether this is from the sharing an ethnic, linguistic or other
factor”. The United Nations Educational, Scientific, and Cultural Organization (UNESCO) as well in a
gathering of experts, defined the people as follows:

a group of individual human beings who enjoy some or all of the following common features: (a) a common
historical tradition; (b) racial or ethnic identity; (c) cultural homogeneity; (d) linguistic unity; (e) religious or
ideological affinity; (f) territorial connection; or (g) common economic life; the group as a whole must have the
will to be identified as a people, or the consciousness of being a people, allowing the groups or some
members of such to grow, though sharing the foregoing characteristics, may not have that will or
consciousness; and possibly; the group must have institutions or other means.*®

A possible solution here is to do DNA (Deoxyribonucleic acid) tests on islanders to define their ethical
roots. This action helps determine their bloodline to their homeland's ancestors and gives islanders more
options to distinguish themselves from those who happen to be non-indigenous.

As an interconnected title, one of the acquisition methods of sovereignty is cessation, which grants
territorial sovereignty to the transferee under its terms. The date of a ratified treaty will change the title to
the island under the binding document. One of the limited-relevance examples of cession by a treaty goes
back to the colonialism era, when European States, mainly Western ones, concluded many treaties with
African polities. These agreements with indigenous leaders could distinguish between a sole act of
occupation and acquisition of title, which are not known as a cessation in normal circumstances.*

4, Islands and Boundaries

The islands’ status has become a problematic, long-running, and contemporary issue in ILoS worldwide
and has caused several disputes between States. The disputes could be, first, regarding the sovereignty
over islands and, second, the insular features of islands, which determine whether it is possible to
consider jurisdictional maritime boundaries for the islands. Disputes over islands are generally over the
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uninhabited islands, rocks, low-tide elevations, and reefs. This results in discord diplomatic exchanges
between States or might cause military confrontation.*

Concerning Articles 121(2) and 76(5) of UNCLOS, islands are significant because even a tiny island
can give potential jurisdictional claims over large maritime zones and resources within. For instance, the
EEZ and the CS are the subjects of these extensions. To illustrate, the CS could extend beyond 200
nautical miles (hereinafter — NM) up to 350, and the reason for the extension is access to resources
such as fish stocks and offshore hydrocarbons, which are essential in food and energy reserves. In the
case of a well-qualified island, to benefit from full jurisdictional boundaries, it depends on the fact that no
neighbouring States have occurred in its vicinity to 400 NM.*¢

As a maritime security matter, the islands’ strategic location has significant value for States. For
instance, in the Abu Musa dispute, the Islands of Abu Musa, Greater, and Lesser Tunb create Iran’s
defence line and are the only way to pass the region’s oil tankers and maritime traffic.*” Abu Musa is near
the Hormuz Strait's entry and is approximately equidistant from both coasts. Before explaining the
categorisation of islands by location, reviewing the postulate of delimitation procedures is necessary.

In ILoS, the main objective of States is to generate maximum maritime zones to manage marine
resources and maintain peace and security. Overlapping maritime boundaries among States causes a
maritime boundary circumstance. Article 15 of UNCLOS applies to a situation with overlapping claims to
TS up to 12 NM, which provides delimitation based on the equidistance method. The equidistance
method does not apply if parties agree not to opt for it. For instance, if a historic title or when other special
circumstances exist. In Article 12 of the 1958 Geneva Convention on the Territorial Sea and the
Contiguous Zone, the same concept distinguishes States with neighbouring coastlines. The median line,
also known as an equidistance line, is applicable in opposing (see Figure 1*®) or adjacent (see Figure 2°)
coastlines, which both have the same function.

State A

Straight
Baselines

Figure 1. Red median line in three constructing situations.
Source: taken and rephrased from Kastrisios C. Op. cit. P. 17.
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Figure 2. Strict equidistant line between adjacent States. Source: taken and rephrased from Handbook on the
Delimitation of Maritime Boundaries, by Division for Ocean Affairs and the Law of the Sea Office of Legal Affairs,
© 2000 United Nations. Reprinted with permission of the United Nations.

The definition of three methods of commonly used equidistance lines is as follows:

A strict equidistance line considers all coastal base points permitted under UNCLOS. It could
result in a complicated and inadequate line comprised of numerous turning points and short
straight-line divisions.

A simplified equidistance line has fewer base points or turning points. Usually, this method makes
no noticeable distinction concerning the net maritime area of the zone for each coastal State
involved in boundary measurement (see Figure 3%°).5!

An adjusted or modified equidistance line is a line in which certain relevant geographical features
like rocks and islands do not fully generate an effect in creating maritime areas, like CS or EEZ.
The goal is to minimise the inequitable impact of these features based on equity or other
considerations (see Figure 4°2).%

State A

Figure 3. Strict and simplified equidistant lines.
Source: taken and rephrased from Kastrisios C. Op. cit. P. 18.
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Kastrisios C. Methods of Maritime Outer Limits Delimitation... P. 18.

Idem.

Ibid. P. 19.

Idem.
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State A

Zero Effect

M

Figure 4. Half effect and modified median line.
Source: taken and rephrased from Kastrisios C. Op. cit. P. 19.

Furthermore, Articles 74 and 83 of UNCLOS determine general expressions to reach an agreement for
the EEZ and the CS named equitable solution. According to the articles, no preferred delimitation method
exists beyond the TS; instead, they merely specify an equitable solution’s objective. For this reason, State
practice plus precious outcomes of international courts and tribunals play a crucial role in the process of
MBD.%*

It is worth mentioning that a fully-fledged island does not guarantee the State to consider full effects in
MBD, a measurement with any method of its achievement, whether negotiations or third-party
contribution. Therefore, an equidistance line applies to islands with full or partial effects. As an example,
the maritime boundary measurement of Gotland Island and Gotska Sandon accorded 75% weight
between Sweden and the Soviet Union. In addition, international courts and tribunals are also considering
a modified equidistance line. For instance, the preferred delimitation method was the half-effect applied to
Scilly Isles in the Continental Shelf Arbitration (France v. United Kingdom).>®

Moreover, the modified equidistance line method aims to measure the breadth of CS and EEZ
according to equitable principles and based on the type of geographical features. Consequently, one
State in the MBD benefits from a larger maritime territory. When an island is located far from other
geographical features of the coastal State, a modified equidistance line applies to prevent it from having
disproportionate effects.®® According to international courts/tribunals and State practice, the enclaving
methodology is another way to deal with islands. Enclaving occurs when an island receives no or only
partial effects in a situation where the island location is on the incorrect side of the median line or exists in
the middle of the zone (see Figure 5%). In this circumstance, a boundary maker would draw a certain
width of the maritime belt over the island equal to the breadth of TS.5® An example of enclaving would be
the Italy and Tunisia agreement by 1971 (see Figure 6°°). The delimitation of the CS boundary in the
Mediterranean Sea resulted in partial enclaving and reduced effect on the delimitation line.®°

5 Schofield C. Op.cit. P. 32.

% Ibid. P. 33.

% Kastrisios C. Op.cit. P. 18-19.
57 Ibid. P. 19.

% Idem.

% Jayewardene H.-W. Op.cit. P. 361.
5 Schofield C. Op.cit. P. 33.
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Figure 5. Fully and partially enclaved features of State B.
Source: taken and rephrased from Kastrisios C. Op. cit. P. 19.
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Figure 6. Italy-Tunisia: semi-enclave solution.
Source: taken from Jayewardene H. W. Op. cit. P. 361.

Furthermore, Abu Musa is referable to receive a partial enclave as an island with an indeterminate
status and an unfinished shelf boundary agreement on its eastward extension.®* The complex issue is,
first and foremost, about the sovereignty and ownership of Abu Musa, which is uncertain, as well as other
relevant circumstances of the MBD process. Concerning the North Sea Continental Shelf (Federal
Republic of Germany v. Netherlands) judgment, the relevant circumstances are as follows: “Delimitation is
to be affected by agreement per equitable principles, and taking into account all the relevant
circumstances.” Further, according to international jurisprudence, it is possible to categorise
relevant/special circumstances into geographical and nongeographical categories as follows:%2

- Geographical circumstances: configuration of the coasts, regional geography, the proportionality
of a State’s CS area to the length of its coastline, the presence of islands, low-tide elevations
and promontories, the existence of third States and regional arrangements.

61

United States Department of State Bureau of Intelligence and Research, Limits in the Sea No. 94 CONTINENTAL SHELF
BOUNDARIES: THE PERSIAN GULF 11 September 1981. URL: https://www.state.gov/wp-content/uploads/2019/12/L1S-94.pdf
(accessed: 27.10.2023).

52 Karaman I.-V. Dispute Resolution in the Law of the Sea. Leiden; Boston: Martinus Nijhoff, 2012. P. 222.
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- Nongeographical circumstances: seabed’'s geology and geomorphology for outer shelf
measurement, historical rights, prior conduct of parties, developing activities, safety
measurements, and navigational purposes. Typically, international courts consider geographical
factors more than nongeographical ones in their judgments.5®

The 1969 North Sea Continental Shelf case also illustrated the concept of proportionality, which
means that in the maritime delimitation process, considering the opposite State’'s coastal length is
essential before determining any maritime zone for States involved in the dispute. Furthermore, in the
case of Maritime Delimitation in the Black Sea (Romania v. Ukraine), the Court introduced the
disproportionality test to determine whether the delimited zones comply with equitable principles.®*

Precautionary measurements are also interrelated in the delimitation process: non-encroachment,®
avoidance of cut-off effects® (see Figure 7°7) and disproportionate results.®®
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Figure 7. (a) the continental shelf of Germany that would have resulted from the application of equidistance sought by
the Netherlands and Denmark (area comprised between points ACB); (b) the continental shelf claimed by Germany
(area ADB); and (e) the continental shelf that was negotiated by Germany with the Netherlands and Denmark.
Source: taken from Handbook on the Delimitation of Maritime Boundaries, by Division for Ocean Affairs and the Law
of the Sea Office of Legal Affairs, © 2000 United Nations. Reprinted with permission of the United Nations.

The existence of a disagreement over the sovereignty of an island could thus significantly delay the
settlement of international boundaries, perhaps causing a conflict between the parties involved.
Furthermore, as Robert David Hodgson points out®®,

If the criterion of ‘dispute’ were used, a nation wishing to disclaim the effect of an island would need
only to establish a contrary claim to sovereignty. Consequently, a need exists to clarify the status of the
dispute in relation to the time of the negotiations for the (shelf) boundary; most island disputes today

8 Ibid. P. 223.

5 1CJ. Maritime Delimitation in the Black Sea (Romania v. Ukraine). Application No. 132. Judgment of 3 February 2009. § 210,
213-214.

% United Nations. Handbook on the Delimitation of Maritime Boundaries... P. 19-21.

% Ipid. P. 31.

5 Idem.

%  Anderson D.-H. Maritime Delimitation in the Black Sea Case (Romania v. Ukraine) I/ The Law and Practice of International
Courts and Tribunals. 2009. Vol. 8. P. 313.

5 Jayewardene H.-W. Op.cit. P. 487.
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are known, although in some cases one of the parties may not acknowledge that there is a dispute.

From the geographical perspective, islands could take different positions relating to the parent State
concerning measurements of MBD if no sovereignty status exists as follows™ (see Figure 87):

—  offshore islands;

—  offlying islands;

— islands in the median zone;

— detached islands; and

— islands of indeterminate political status.

Offshore and Offlying Islands

A comparison view illustrates that offshore islands have a closer distance, are more connected to the
shoreline, and would appear annexed in a broader geographical scope. In a situation where they have the
nearest proximity distance to the shore in a sub-category, they are known as coastal islands. The
standard treatment for such islands is to give offshore islands full effect, and this practically applies to
their situation where they fall in TS and CZ. In the MBD process, insular features that qualify as base
points would likely receive full weight as normal baselines in the delimitation of TS.”

Offlying islands are in a geographical position that goes further seaward, and the proximity element is
not as practical as it defines offshore islands. Despite their location, beyond 24 miles, they share more
similarities and features with parent State’s landwards. From MBD’s perspective, much of the difficulties
in discriminating between offshore islands in the coastal area and offlying islands stems from the fact that
the further offlying islands are in the sea, the more influence they have on the equidistance line.
Consequently, deciding on the matter would rely on the size of the water area involved, as R.-D. Hodgson
has pointed out. Thus, a suitable geographical perspective considering the water space would be the
primary priority in categorising the islands and identifying relevant precedents.”™

Islands in the Median Zone

In some circumstances, islands are located beyond offshore and offlying islands close to the equidistance
line, which are islands on the wrong/right position of the equidistance line. In some cases, islands are on
the median line, and their astride extends to 12 miles on either side. Identifying offlying islands from
islands in the median zone could be challenging, mainly when drawing later boundaries. To overcome the
problem, the boundary maker should rely on the 12-mile test for the median zone from both sides. These
islands would not have any role as base points, mainly when a narrow ocean or a neighbouring State
delimitation exists. The primary criterion in the following circumstance should be the island’s proximity to
the equidistance line bearing; it is not a base point.”

Detached Islands

Detached islands fall within two categories: when located on the wrong side of the equidistance line and
outside the median zone, beyond 12 NM, with no impact on the equidistance line. Second, islands
detached from the parent State are very close to the coast of the opposite State, representing an
extension of the parent State territory, bearing that they are not incidental to delimitation (see Figure 97).
The proximity element is quite outstanding, and there is no efficacious connection between the island/s
and the parent State’s jurisdictional territory. As a result, they are far away from the islands in the median
zone. However, the distinction appears meaningless in inter-State TS delimitation.”

Islands of Indeterminate Political Status

From the MBD viewpoint, the methods, and the provisions within exacerbate the determination of
territorial entitlement to some extent. To illuminate, on the one hand, some islands can generate extra
maritime zones; therefore, States claim their sovereignty and deploy delimitation procedures to achieve
extended marine areas, which have led to many pending delimitation situations and underpinned

" Ibid. P. 368-371.

™ Ibid. P. 422.
2 Ibid. P. 478.
3 Ibid. P. 480.
™ Ibid. P. 483.
s Ibid. P. 368.
5 Ibid. P. 484.
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increments of risk of escalation. Nevertheless, in some other circumstances, no party would be interested
in acquiring an unqualified island’s sovereignty, resulting in an indeterminate political status. The latter
would highlight and emphasise the insights of the island’'s location as the primary factor in any
government’s desire. Consequently, a boundary maker should be delicate in evaluating the geographical
features in different scenarios (see Figure 107).

Moreover, different elements, including political, legal, and other relevant factors, have become a
burden to learn a globally applicable model analysis of the problem of boundary measurements according
to this type of classification. For instance, in the Aegean Sea Continental Shelf (Greece v. Turkey),
contrary to its complex geographical situation, there is a basis for objective analysis concerning the Greek
Islands in the light of State practice (see Figures 1178 and 1279).8°

In MBD, a standard method among States is that they do not involve these islands as a compelling
feature impacting the boundary. It is quite sensible that MBD will not proceed as long as a sovereignty
dispute exists.®! In negotiations, as one of the ways to peacefully settle a dispute, States should consider
the following three types of circumstances in the practice of MBD.® First, political conditions: for instance,
if there is an act of war, there are no formal relations, or they are weak. In this circumstance, negotiations
would not initiate. Second, geographical conditions: for example, the islands’ location may be problematic
for one of the States. Those with short coasts or surrounded by adjacent States would probably disagree
with using equidistance lines in the MBD. Third, economic conditions: if the disparity in economic
resources between the two parties is significant, the disadvantaged nation may require a larger share of
the disputed zone. Besides, the agreement might become complicated if the disputed territory has a
substantial economic value.

" Ibid. P. 369.
" Ibid. P. 429.
9 Ibid. P. 446.
8 Ibid. P. 371.
8 Ibid. P. 488.

82 Blake G.-H. Maritime Boundaries and Ocean Resources... P. 210-212.
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Figure 11. Maritime boundary status of the Aegean Sea.
Source: taken and rephrased from Jayewardene H. W. Op. cit. P. 429.
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Figure 12. Continental shelf boundary situation of the Aegean Sea.
Source: taken and rephrased from Jayewardene H. W. Op. cit. P. 446.

Conclusion

This paper reviewed and illustrated the historical path to the definition of islands, the status of artificial
islands, and the sovereign reasons/titles contributing to islands’ territorial sovereignty in the position of
States. It provided legal insights/discussions based on the relevant publications and cases and explained
why the sovereignty issues of islands were complex due to the several integrated factors impacting the
criteria. Furthermore, it mentioned the undeniable role of the UN in serving as a competent organisation
in connection to the subject and explained the keynotes of the MBD process.
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The main point of the research indicates that the regime of islands consists of two legal domains in
ILoS. To begin with, the most critical significant dimension would be its long-running process of territorial
sovereignty determination and jurisdictional authorities, which was on from the XV century up to the
present time. It is arguable that, due to the evolutionary course of international law, the principles of
traditional international law have faded to some extent. For instance, the principle of terra-nullius merely
no longer functions. As a legal discussion concerning sovereignty, forms of governmental authority over
territory and acquisition and transfer of territorial sovereignty constitute the legal aspect, i.e. in the
Falkland Islands, one of the mentioned reasons for sovereignty was occupation accompanied by the
effective administration; in Spratly and Abu Musa, the historical context was undeniable as a reason
States proposed them.

The second interrelated measurement would be the progression of MBD. The first attempts by the
Hague Codification Conference and ILC to shed light on defining islands and their impact on maritime
space till the emergence of UNCLOS indicate the importance of the subject internationally. Engaging with
the island’s obstacles relating to their role in determining maritime boundaries is the most critical concern
for States; in normal circumstances, when there is no argument over the ownership of islands, the first
aim would be to reach an agreement with the equidistance method. Due to the unique features of islands,
States may not always be able to follow the instructions for this method. UNCLOS refers to those
troublesome situations as special/relevant circumstances. Subsequently, UNCLOS materialises the idea
of reaching an equitable delimitation. To accomplish this idea, judicial decisions and State practice are
among the treatments for islands, particularly in maritime zones beyond TS. Therefore, the international
courts/tribunals’ judgments of each case regarding the disputes over the island’s sovereignty would be a
complementary and decisive instrument.

TEOPETUYECKUIA NOAXO4 K OBOCHOBAHUIO 3AKOHHOCTU
TEPPUTOPUAJIbBHOI'O NMPABA TOCYAAPCTB HA OCTPOBA N1 OCHOBHbIE
NMPOLEAYPbI ONMPEALENEHNA MOPCKUX MPAHUL, OCTPOBHbIX TEPPUTOPUIA
B KOHTEKCTE MEXXIOCYAAPCTBEHHbLIX OTHOLUEHWUIA

CagphaBunHusA X.

Xawasp CacaBuHMA — MarucTp npaea (genapraMeHT MOPCKOro
npasa topugnyeckoro thakynsteta YHuBepcuTetTa AHKapbl); JOKTOPaHT
Mcnamckoro yHnsepcuTeTa A3sag (Oy6alickuii comnunan), Mawwxag, VpaH
(safaviniak@gmail.com).

ORCID: 0000-0002-3098-0367.

AHHOTaUuA

MpaBoBOIi CTaTyCc OCTPOBOB, TO €CTb BOMPOC O TEPPUTOPUA/IBHON NPUHALJ/IEXHOCTU U PacnpOCTPaHEHUM HA HUX CyBepeHuTeTa
rocy4apctB, MMEET CyLleCTBEHHOE 3HauyeHue, MNOCKOMbKY OonpedensieT HpUCAVKUMUI0 FOCY4AapCTB B OTHOLUEHWM OCTPOBHbIX
TeppuTOpUiA, B YaCTHOCTM BO3MOXHOCTb AOCTYyNa K pecypcam HernocpeacTBEHHO Ha OCTPOBAXx, Ha MPU/EratoLLmMx TEPPUTOPUAX U 3a
ux npegenamu. Kpome TOro, BbICOKOE 3HAYeHWe MpPaBOBOrO cTaTyca CBSiI3aHO C HaBUrAUMOHHBIMU COOBPaXEHMAMU U
coobpaxeHusMn 6e30MacHOCTV rocyAapcTB, CyBEPEHUTET KOTOPbIX PaCMpOCTPaHAETCS Ha OCTPOBHble Tepputopuun. Mo utoram
onpeaeneHns rpaHuL, OCTPOBOB rOCYAapCTBa peLuatoT BOMPOC O CBOMX HOPUCAMKUMOHHBIX NpaBax. OnpefeneHne rpaHnL, MOpPCKuX
30H BO3/1e OCTPOBOB COMPSHKEHO C PSAOM TPYAHOCTENR, 06yC/IOBMEHHbIX reorpacdmyeckumy u reomopdosormyeckumn hakropamu,
UCTOPUYECKMUN TEPPUTOPMASIbHLIMU  CNOPaMKu, 3KOHOMWYECKUM, Ky/bTYPHbIM, MOMTUYECKUM W COUM&IbHbIM KOHTEKCTOM.
EcTecTBeHHO, 3TOT MPOLECC COMPSHKEH C pasHOracusaMu U cnopamMu, KOTopble MOryT NpeAcTaBnsaTb Yrpo3y Mupy 1 6e3onacHocTu
BO BCeM Mupe. B criyuyae BO3HWKHOBEHUSI CMIOPOB OOLLENPUHATON NPaKTUKOWA UX paspeLLeHust IB/IIETC MUPHOe yperynnpoBaHue,
MeToAbl KOTOPOro M3/iokeHbl B cTaTbe 33 YcraBa OpraHusaumn O6beanHeHHbIX Hauuii. OnpegeneHne MexayHapoLHOro pexumMa
OCTPOBOB MpeanonaraetT MexAUCUUNIVHapHbIA noaxod, npegycmaTpuBarolimii obpalleHre K WHbIM 0TpacsisM 3HaHusl, MOMMUMO
topucnpyaeHumMn. B HacTosiweli ctaTtbe npefacTaBfeHbl NpUMepbl Takoro noaxoda. Kpome Toro, B cTaTbe paccMmarpuBaroTcs
aprymMeHTbl, WCNOMb3yeMble MPU PELUeHMN BOMpoca O NPUHAANIEXHOCTU OCTPOBOB CYBEPEHHON TEpPpUTOPMU TFOCYAapCTB,
aHa/IM3UPYTCA NpPaBOBble OCHOBaHUSI OMPEeAeNieHNst CyBEPEeHHON MNPUHAA/IEXHOCTM OCTPOBOB B psfie HEeoOblYHbIX Clyyaes,
N3BECTHbIX MEeXAyHapogHOMY MOpPCKOMY npaBy. Peub mget o6 octpose Aby-Myca B MNepcuackom 3anvBe, ocTpoBax Cnpatiu,
Mapacenbcknx n ®ONKNEHACKNX OCTpoBax. Llenbi HaCcTosLWEro uccnegoBaHus ABMSETCS pelleHne AByX 3ajad: BO-NepBbiX,
onpegeneHne OCHOBaHWI TeppUTOpYasibHOTO CyBEpeHWTeTa rocyfapcTB Haj OCTpOBaMmW, W, BO-BTOPbIX, OMpPeAesnieHne OCHOB
AenvMuUTaLmmn MOPCKMX FPaHuL, B KOHTEKCTE COOTBETCTBYHOLLMX MEXIOCYAAaPCTBEHHbIX OTHOLLUEHWI (peyb NPenMyLLecTBEHHO naet 06
OTAENbHbIX OCTPOBAaxX Pas/IMYHON NPUPOALI MPOUCXOXAEHUS, HE BXOAALLMX B apxunenaru).
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KnioueBble cnoBa

CYBEPEHUTET, TeppuTopuasibHas MNpUHAANEXHOCTb, terra nullius, camoonpefeneHue, KOMOHU3aUMSi, METOL PaBHOTO
OTCTOSIHUSA, aHK/aB

Ana yutupoBaHua: CacasuHua X. TeopeTnyeckvin Noaxos K 060CHOBaHWI0 3aKOHHOCTN TEPPUTOPMAUTLHOTO NpaBa rocyAapcTs Ha
0CTPOBa ¥ OCHOBHblE MpoLeAypbl ONpPefeneHnss MOPCKMX TPaHUL, OCTPOBHbIX TEPPUTOPUIA B KOHTEKCTE MEXTocyAapCTBEHHbIX
OTHOLUeHWiA // XXypHan BLU3 no mexgyHapogHomy npasy (HSE University Journal of International Law). 2024. T. 2. Ne 1. P. 58-78.
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Abstract

After Azerbaijan regained control over the territory of the Nagorno-Karabakh region, it detained a number of officials of the
Nagorno-Karabakh Republic (hereinafter — NKR) and members of the Nagorno-Karabakh Defence Army (hereinafter — NKDA).
The detainees face charges of participating in illegal armed formations and/or terrorism financing. The present case study explores
whether the detainees might benefit from combatant immunity and whether Azerbaijan’s prosecution of those who fought for the
NKR complies with international humanitarian law. Referencing the rules on prisoner of war status specified in Article 4(2) of the
Third Geneva Convention, this paper concludes that members of the NKDA indeed fell into the hands of the “enemy”, NKDA prima
facie complied with the “four requirements” for irregular armed formations per Article 4(2) and “belonged” to Armenia, that for these
purposes can be deemed to have been engaged in an international armed conflict with Azerbaijan. If evidence available to the
Azerbaijani authorities supports the view that NKDA members fit the requirements of Article 4(2) of the Third Geneva Convention,
members of the NKDA should be treated as prisoners of war and lawful combatants. Therefore, being a member of the NKDA or
supporting its activities should not be criminally punishable.

Key words

international humanitarian law, combatant immunity, Nagorno-Karabakh Republic, irregular armed formations, prisoner of war
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Introduction and relevant background

On 19 September 2023, the Armed Forces of Azerbaijan launched a military operation against the
self-proclaimed Nagorno-Karabakh Republic. On the next day, authorities of the NKR agreed to surrender
and, on 28 September 2023, the President of the NKR signed a decree dissolving all institutions of the
NKR by 1 January 2024.* This ended the NKR and its conflict with Azerbaijan.

After hostilities ceased, the Azerbaijani authorities proceeded to detain a number of the NKR officials.
As of 4 October 2023, Azerbaijan authorities detained at least eight former state and military officials of
the NKR: former State Minister Ruben Vardanyan, former Presidents Arkady Ghukasyan, Arayik
Harutyunyan and Bako Sahakyan, former Minister of Foreign Affairs Davit Babayan, former commander
of the Defence Forces of the NKDA Levon Mnatsakanyan, former deputy commander of the NKDA Davit
Manukyan and chairman of the National Assembly Davit Ishkhanyan.? On top of that, on 1 October 2023,
the Azerbaijani Prosecutor General told reporters that more than 300 “Armenian separatists” were put on
the international wanted list.®

In response to Azerbaijan’s detentions, Armenia requested that the International Court of Justice
(hereinafter — 1CJ) enters provisional measures ordering that “Azerbaijan shall refrain from taking
punitive actions against the current or former political representatives or military personnel of
Nagorno-Karabakh”.* The ICJ did not grant this provisional measure, as Armenia failed to show any link

1 Telegram Channel “NKR InfoCenter”. Decree of the NKR President. 28 September 2023. URL:
https://t. me/texekatvakanshtab/6298 (accessed: 20.03.2024).

2 The Armenian Weekly. Former state and military officials of Artsakh detained by Azerbaijan. 4 October 2023. URL:
https://armenianweekly.com/2023/10/04/former-state-and-military-officials-of-artsakh-detained-by-azerbaijan/ (accessed:
20.03.2024).

3 Turan. Azerbaijan has put over 300 Armenian separatists on the wanted list /JUPDATED/. 1 October 2023. URL:
https://turan.az/en/politics/azerbaijan-has-put-over-300-armenian-separatists-on-the-wanted-list-updated-769951 (accessed:
20.03.2024).

4 ICJ. Application of the International Convention on The Elimination of All Forms of Racial Discrimination (Armenia v. Azerbaijan,).
Request by the Republic of Armenia for the Indication of Provisional Measures. 28 September 2023. URL:
https://www.icj-cij.org/sites/default/files/case-related/180/180-20230928-wri-01-00-en.pdf (accessed: 20.03.2024).
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of its request with the International Convention on the Elimination of All Forms of Racial Discrimination.®
Apart from applying to the ICJ, Armenia reportedly requested interim measures before the European
Court of Human Rights (hereinafter — ECtHR) demanding immediate release of the former leaders of the
NKR.® The ECtHR has not reported its decision on Armenia’s request,” which suggests that Armenia’s
request might not have been successful.

Charges against the former NKR officials include terrorism financing, participating in activities of
armed formations or groups not provided for by law, and illegal border crossings.® This is consistent with
the previous practice of Azerbaijani courts that charged with terrorism crimes even members of the
regular army of Armenia captured after the 2020 ceasefire.® Also, Azerbaijan hinted before the ICJ that it
intended to prosecute the leaders of the NKR for war crimes.*

The present paper analyses whether, from the standpoint of international humanitarian law (hereinafter
— IHL), members of the NKDA and its supporters can be prosecuted for the mere fact of taking part in
hostilities against Azerbaijan or supporting the NKDA. The case study reviews the prospects of a claim of
combatant immunity that supporters of the NKR might raise before Azerbaijani courts. The status of lawful
combatants, if provided to the NKDA members, entails three substantial consequences. First, members of
the NKDA must be immune from prosecution for raising arms against Azerbaijan. Second, former state
officials of the NKR cannot be prosecuted for supporting the activities of the NKDA, because the support
of lawful conduct cannot entail criminal responsibility.** This is even more so when a supporter of lawful
combatants is charged with terrorism financing. As Professor Ben Saul correctly noted, in the
international framework of combating terrorism, it is not an offence to finance attacks on combatants,
fighters, or civilians taking a direct part in hostilities.*? Therefore, it would not be a mistake to assert that
supporters of lawful combatants should also benefit from the combatant immunity enjoyed by those who
take active part in hostilities. Third, if NKDA members are recognised as lawful combatants under the
rules of the IHL, Azerbaijani courts should not treat the NKDA as an “illegal armed formation”.

Three important qualifications must be made. First, this case study does not discuss whether the NKR
had achieved statehood®® before its termination by decree; rather, the analysis below is based on the
scenario where that is not the case, as an argument to the contrary is unlikely to be successful before
Azerbaijani courts. Second, Azerbaijan undoubtedly has a right — and even a duty — to prosecute war
crimes.™ Accordingly, this brief analysis focuses only on the prosecution of crimes unrelated to violations

5 ICJ. Application of the International Convention on The Elimination of All Forms of Racial Discrimination (Armenia v. Azerbaijan).

Order on Armenia’s Request for the indication of provisional measure. 17 November 2023.

News.AM. Armenia appeals to ECHR demanding to ensure protection of rights of former and current leaders of Karabakh.

5 October 2023. URL: https://news.am/eng/news/785191.html (accessed: 20.03.2024).

" See the list of the ECtHR's press reports on interim measures at the HUDOC web platform: URL:
https://hudoc.echr.coe.int/eng-press#{%22documentcollectionid%22:[%22R39%22]} (accessed: 20.03.2024).

8 See, for instance, charges brought against Ruben Vardanayan: Aze.Media. State Security Service: Ruben Vardanyan charged
with financing terrorism. 28 September 2023. URL: https://aze.media/state-security-service-ruben-vardanyan-charged-
with-financing-terrorism/ (accessed: 20.03.2024).

9 Hagqgin. The court sentenced 12 Armenian soldiers to 6 months in prison. And their term has expired. 2 July 2021. URL:
https://haqqin.az/news/214024 (accessed: 20.03.2024).

10 1CJ. Application of the International Convention on the Elimination of All Forms of Racial Discrimination (Armenia v. Azerbaijan).

Verbatim Record, Public sitting held on 12 October 2023. CR 2023/22. P. 46. URL:

https://www.icj-cij.org/sites/default/files/case-related/180/180-20231012-ora-02-00-bi.pdf (accessed: 20.03.2024).

For example, the US District Court for the Eastern District of Missouri heard the case against defendants who provided material

support to a foreign terrorist organisation that fought in Syria. The court rejected the claim of combatant immunity because the

Syrian civil war was a non-international armed conflict. Nevertheless, the US court agreed, in principle, that the defendants

charged with terrorism financing might have benefited from the combatant immunity, if they had supported lawful combatants

fighting in an international armed conflict. See United States District Court for the Eastern District of Missouri Eastern Division.

United States of America v. Ramiz Zijad Hodzic, Sedina Unkic Hodzic, Nihad Rosic, Mehida Medy Salkicevic, And Armin

Harcevic. No 4:15 CR 49 CDP. Judgment of 5 February 2019. § 2.

2 Saul B. From conflict to complementarity: Reconciling international counterterrorism law and international humanitarian law I/

International Review of the Red Cross. 2021. Vol. 103 (916-917). P. 178. See also, Van Poecke T., Verbruggen F., Yperman W.

Terrorist offences and international humanitarian law: The armed conflict exclusion clause /I International Review of the Red

Cross. 2021. Vol. 103 (916-917). P. 301.

A body of international legal commentary on this topic includes Crawford J. Creation of States. Oxford : Oxford University Press,

2006. P. 403; Melnyk A. Nagorno-Karabakh /I Max Planck Encyclopedias of International Law. May 2013; The

Nagorno-Karabakh Conflict: Historical and Political Perspectives | ed. by M. Hakan Yavuz, M. Gunter, New York : Routledge,

2023. P. 113-221; Kruger H. The Nagorno-Karabakh Conflict: A Legal Analysis. London : Springer, 2010. P. 40-90;

Bachmann S., Prazauskas M. The Status of Unrecognized Quasi-States and Their Responsibilities under the Montevideo

Convention Il The International Lawyer. 2019. Vol. 52. Ne 3. P. 393-438; Roeben V., Jankovic S. Validity of Contested Title to

Territory in Frozen Conflict Zones: The Case of Nagorno Karabakh with Particular Reference to the 2020 War I/ Chinese

(Taiwan) Yearbook of International Law and Affairs. 2021. Vol. 39. P. 73-110.

4 Henckaerts J-M., Doswald-Beck L., Alvermann C., Doérmann K., Rolle B. Customary International Humanitarian Law.
Cambridge : Cambridge University Press, 2005. P. 607, Rule 158.
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of the IHL, including financing of terrorism and participating in the activities of the NKDA labelled as an
“illegal armed formation”. Third, this paper does not aim at conclusively proving that the combatant
immunity bars the prosecution of the NKDA members or its supporters. This would be an impossible task
without direct access to evidence available to defendants and Azerbaijani authorities and without
numerous findings of fact necessary to properly substantiate this point. The analysis is based on the
information contained in open sources.

1. Applicable legal rules, definitions and tests

Three sources detail the rules on combatant immunity: customary IHL, the Geneva Convention relative to
the Treatment of Prisoners of War (hereinafter — GC IlIl),"® and the Protocol Additional to the Geneva
Conventions and relating to the Protection of Victims of International Armed Conflicts (hereinafter —
AP ). While Armenia signed and ratified both GC Ill and AP |, Azerbaijan signed only GC lll.*" This
means that members of the NKDA would be unable to rely directly on the rules of AP | before Azerbaijani
courts. They can, however, rely on provisions of this treaty insofar as it reflects the rules of customary law.

The codification by the International Committee of the Red Cross (hereinafter — ICRC) of customary
IHL documents the rule on combatant immunity: “Upon capture, combatants entitled to prisoner-of-war
status may neither be tried for their participation in the hostilities nor for acts that do not violate
international humanitarian law”.*® This is a long-standing rule of customary IHL.*°

The notion of “combatant” has close links to the notion of “prisoner of war” (hereinafter — POW).%° In
general, any combatant who falls into the power of an adverse party is a POW and anyone who takes
part in hostilities and meets the requirements for the POW status is a combatant.?

GC Ill Article 4 defines POWs and sets the personal scope of application of GC 111.?? Since the NKDA
are irregular armed forces that have never been incorporated into the Armenian army, only Article 4(2)
would apply to them, which vests the POW status with “[m]embers of other militias and members of other
volunteer corps, including those of organized resistance movements, belonging to a Party to the conflict
and operating in or outside their own territory, even if this territory is occupied, provided that such militias
or volunteer corps, including such organized resistance movements, fulfil the following conditions: (a) that
of being commanded by a person responsible for his subordinates; (b) that of having a fixed distinctive
sign recognizable at a distance; (c) that of carrying arms openly; (d) that of conducting their operations in
accordance with the laws and customs of war”.

Combatant immunity, the status of a combatant and POW can be raised only in an international armed
conflict, since it is necessary to trigger the application of GC Article 4 or the relevant customary rules.?®
Members of armed groups that fight in non-international armed conflicts do not have combatant immunity.

Domestic criminal courts must observe combatant immunity, as the IHL mandates that combatants
who fight in accordance with IHL may not be prosecuted under domestic law for acts of war permitted
under IHL.?* Combatant privilege transforms what would otherwise be an unlawful act under domestic law

5 International Committee of the Red Cross (ICRC). Geneva Convention Relative to the Treatment of Prisoners of War (Third
Geneva Convention). 75 UNTS 135. 12 August 1949.

6 International Committee of the Red Cross (ICRC). Protocol Additional to the Geneva Conventions of 12 August 1949, and
relating to the Protection of Victims of International Armed Conflicts (Protocol [). 1125 UNTS 3. 8 June 1977.

7 See the list of signatories to GC n on the website of the ICRC: URL:
https://ihl-databases.icrc.org/en/i hi-treaties/gciii-1949/state-parties (accessed: 20.03.2024). See the list of signatories to AP | on
the website of the ICRC: URL: https://ihl-databases.icrc.org/en/ihl-treaties/api-1977/state-parties (accessed: 20.03.2024).

8 Henckaerts J-M. Customary International Humanitarian Law. P. 384.

¥ bid.

2 The ICRC Commentary to AP | clarifies that the Third Geneva Convention does not define the term “combatant” but “implicitly
include[s it] in the recognition of prisoner-of-war status in the event of capture”. Article 43 of AP | removed all ambiguity and
“explicitly stated that all members of the armed <...> can participate directly in hostilities, i. e., attack and be attacked”. See
Pictet J. et al. Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August 1949. Geneva :
International Committee of the Red Cross, 1986. P. 515, § 1677.

2L International Committee of the Red Cross (ICRC). Commentary on the Third Geneva Convention: Convention (Ill) Relative to
the Treatment of Prisoners of War. Cambridge : Cambridge University Press, 2021 (hereinafter — ICRC Commentary to GC IlI).
§ 950: “In addition to providing the personal scope of application of the Third Convention, Article 4 is relevant to the definition of
‘combatants™.

2 JCRC Commentary to GC IlI. § 950.

% See Article 2 of GC III.

2 Bartels R. The right to participate in hostilities: Combatant privilege vs criminal responsibility for members of organised armed
groups during international and domestic criminal trials /| Armed Groups and International Law | ed. by K. Fortin, E. Heffes.
Cheltenham, UK : Edward Elgar Publishing, 2023. P. 66. See also Appeals Court of The Hague. Judgment of 30 April 2015.
ECLI:NL:GHDHA:2015:1082. Consideration 10.4.3.3.2.
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into a lawful act compliant with IHL.2® As Emily Crawford put it, combatant status “is an international
status that provides immunity from the operation of domestic criminal law” for acts committed during the
course of the armed conflict.2® IHL prohibits neither taking part in international armed conflict nor being a
member of an armed group involved in an international armed conflict nor financing or supporting an
armed formation by nationals of a state to which an armed group belongs. Thus, if a combatant fights in
an armed formation that satisfies the requirements of Article 4(2), a state cannot treat as illegal the mere
facts of taking part in hostilities, being a member of this armed formation or supporting its activities.

Therefore, to substantiate combatant immunity against a prosecution in Azerbaijan, members and
supporters of the NKDA should prove that GC Il Article 4(2) applies to NKDA members, i.e., that NKDA
members have POW status and, therefore, they are lawful combatants. Article 4(2) would also only apply
if Armenia and Azerbaijan were in a state of international armed conflict.

Applying the rules of Article 4(2), members and supporters of the NKDA would need to prove, first, that
NKDA members fell “into the power of the enemy”, second, that the NKDA meets the four conditions
established for irregular armed groups and, third, that the NKDA “belongs” to a party to an international
armed conflict.

2. Falling “into the power of the enemy”

When Azerbaijan captured the members of the NKDA, they indeed fell “into the power of the enemy”, as
the NKDA was engaged in an armed conflict with the Azerbaijani armed forces. A difficulty might arise
with this requirement only in a situation where an NKDA member holds an Azerbaijani nationality. The
ICRC noted that some states have denied combatant status to their own nationals who fight in the armed
forces of the enemy.?” The rationale behind this practice is that nationals cannot treat their own state as
an “enemy”. This reading of the notion of “enemy” substantially complicates the claim of combatant
immunity for members of secessionist armed forces.

While the ICRC suggests that states must grant POW status to their own nationals, at the same time,
it admits that they can prosecute these nationals for treason or other crimes against the state.?®
Therefore, members of the NKDA that have an Azerbaijani nationality could qualify as POWSs, but
Azerbaijan can prosecute them for taking part in hostilities against itself.

Michael N. Schmitt and Kevis S. Globe opine that “most members of the [NKDA] are nationals of
Azerbaijan”, which “precludes them from claiming belligerent immunity for participating in the conflict”.?®
The underlying factual premise, however, needs further verification. In the Chiragov judgment, the ECtHR
pointed to “a general situation which involves the flight of practically all Azerbaijani citizens <...> from
Nagorno-Karabakh and the surrounding territories <...>".3° Importantly, as Azerbaijan asserted itself,
many individuals residing in Nagorno-Karabakh were in fact holders of Armenian passports.® It stands to
reason that even if some residents of Nagorno-Karabakh, including members of the NKDA, had
Azerbaijani citizenship, their numbers could be limited. For completeness, should some of the residents of
Nagorno-Karabakh have been dual nationals, the same rules would apply in this context as if they had
been only Azerbaijani nationals.

Therefore, presuming that NKDA members do not hold Azerbaijani citizenship, they should satisfy the

requirement of falling to the hands of the “enemy” upon their capture by Azerbaijan without complication.

3. Compliance with the “four conditions” for irregular armed groups

The NKDA appears to satisfy the four conditions enumerated in GC IIl Article 4(2): first, that of being
commanded by a person responsible for his subordinates; second, that of having a fixed distinctive sign
recognisable at a distance; third, that of carrying arms openly; fourth, that of conducting their operations
in accordance with the laws and customs of war. While the NKDA undoubtedly meets the first three

% Bartels R. Op. cit. P. 67.

% Crawford E. The Treatment of Combatants and Insurgents under the Law of Armed Confilict. Oxford : Oxford University Press,
2010. P. 53.

27 |CRC Commentary to GC IlI. § 966-969.

% Ibid. § 970-972.

2 Schmitt M.N., Coble K. The Evolving Nagorno-Karabakh Conflict — An International Law Perspective — Part Il // Lieber Institute
West Point. 29 September 2023. URL:
https://lieber.westpoint.edu/evolving-nagorno-karabakh-conflict-international-law-perspective-part-ii/ (accessed: 20.03.2024).

30 ECtHR. Chiragov and Others v. Armenia [GC]. no. 13216/05. 16 June 2015. § 220.

3L Chiragov. § 166.
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conditions, the Azerbaijani authorities might argue that the members of the NKDA lost their POW status
because the NKDA violated the IHL.*

As the ICRC emphasises, to be disqualified from combatant immunity, an armed group must be
involved in “large-scale or systematic non-compliance with international humanitarian law”.>® The ICRC
concludes that “non-compliance by one member of a group would not disqualify all members of the group
from prisoner-of-war status”.>* A potential counter-argument on the loss of POW status, therefore, would
be unlikely to succeed unless the Azerbaijani authorities manage to prove a systematic pattern of war
crimes committed by NKDA members.

Thus, the NKDA apparently meets all four conditions specified in Article 4(2), as the available open
source information does not seem to confirm large-scale or systematic war crimes that would justify the
termination of combatant immunity provided to its members.

4. “Belonging” to a party to the conflict

It may be argued that the NKDA “belongs” to Armenia engaged in an international armed conflict with
Azerbaijan. This potential argument would be the most debatable and requires extensive elaboration.

As follows from Article 4(2) of GC Ill, there is no need for the NKDA to be formally incorporated into
Armenia’s armed forces;*® de facto relationships of “belonging” suffice.®*® The ICRC explains that an
armed group belongs to a party to a conflict if that group in fact fights on behalf of that party and the party
in question accepts “both the fighting role of the group and the fact that the fighting is done on its
behalf’.®” The ICRC notes that a state’s acceptance of these de facto relations may be tacit. This would
be the case when “a group is involved in combat operations alongside the State and claims to be fighting
on behalf of the State” and the state does not deny its links with that armed group.® The ICRC has
expressed the view that a state tacitly accepts “belonging” of an irregular armed group where the state
has “overall control™® over such an armed group and the group in question fights on the state’s behalf.*

Against these rules, members and supporters of the NKDA might face at least two difficulties when
claiming combatant immunity. First, Armenia has consistently denied its control over the NKDA and that
Armenia was even involved in an armed conflict with Azerbaijan. Second, it is not clear whether Armenia
retained its overall control over the NKDA after the 10 November 2020 armistice.

The NKR had positioned itself as an independent state that seceded from Azerbaijan. Armenia only
claimed that it supported the NKR but has never accepted that the NKDA was fighting on Armenia’s
behalf. This model of relations does not correspond to the situation Article 4(2) was designed to address.
Article 4(2) of GC lIl was a response to the policy of Nazi Germany that denied POW status to partisans
fighting in occupied territories.** Neither partisans nor states that fought against Germany had seriously
hidden their mutual support and sympathies. Partisans did not intend to create their own new states but
focused their efforts on liberating their territories from the Occupying Power and restoring the control of
sovereign states over their territories. The “stealth” model of relations between the non-recognised NKR
and Armenia contrasts starkly with the relationships between partisans and the Allies.

In 2015, Armenia vigorously denied before the ECtHR its role in the armed conflict between the NKR
and Azerbaijan.*?> Armenia insisted that it was the NKDA that captured Lachin and Shusha in 1992 and
“volunteers of Armenian origin” carried out all subsequent military actions.* Following the cessation of the

32 For example, Azerbaijan's counsel argued before the ICJ: “In the armed conflicts over Garabagh, indiscriminate and
disproportionate attacks by the Armenian forces resulted in hundreds of civilians being killed, injured, detained or missing;
thousands of civilians having had their property and homes destroyed; and over 700,000 people being forced to leave the
occupied areas”. ICJ. Verbatim Record in Armenia v. Azerbaijan. CR 2023/22. P. 48. § 22.

3 JCRC Commentary to GC IlI. § 1026.

% Ibid. § 1026.
% Ibid. § 1001.
% Ibid. § 1004.
5 Ibid. § 1005.
% |bid. § 1007.

3% The “overall control” test was developed in the jurisprudence of the International Criminal Tribunal for the Former Yugoslavia to
classify armed conflicts as being of international character. See ICTY. Prosecutor v. Dusko Tadi¢. IT-94-1-A. Appeal Judgement.
15 July 1999. § 120.

4 JCRC Commentary to GC IlI. § 1008.

4 |bid. § 1000.
42 Chiragov. § 159.
4 Ibid. § 160.
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armed conflict in 1994, according to Armenia, it had no military presence in Nagorno-Karabakh.** Despite
these arguments of the Armenian Government, the ECtHR determined in the 2015 Chiragov judgment:

Armenia, through its military presence and the provision of military equipment and expertise, has been
significantly involved in the Nagorno-Karabakh conflict from an early date. This military support has been —
and continues to be — decisive for the conquest of and continued control over the territories in issue, and
the evidence, not least the Agreement, convincingly shows that the Armenian armed forces and the “NKR”
are highly integrated.*

The findings of the ECtHR indicate that Armenia maintained overall control over the NKDA. For this
reason, the Geneva Academy concluded that Armenia occupied the territory where the NKR was
established using the NKDA as proxy.*® This is consistent with Azerbaijan’s statements that Armenia
occupied its territory.*” Therefore, the NKDA, being under Armenia’s overall control, could be argued to
have taken part in an international armed conflict between Armenia and Azerbaijan. Notwithstanding this,
the question remains whether the NKDA can “belong” to Armenia provided that Armenia had denied this
belonging and denied that NKDA fought on Armenia’s behalf.

The District Court of The Hague faced a similar question in 2022 when it prosecuted four members of
the Donetsk People’s Republic Armed Forces (hereinafter — DPR AF) who were allegedly responsible for
the downing of MH17. The District Court found that the Russian Federation exercised overall control over
the DPR AF and, therefore, the MH17 was shot down during a combat operation in the course of an
international armed conflict.*® Nevertheless, the District Court denied the defendants’ combatant immunity
stating that the finding of Russia’s overall control over the DPR AF was insufficient in itself to grant them
the combatant immunity. According to the District Court, for the combatant immunity to exist, the Russian
Federation should have accepted that the DPR AF belonged to it and should have taken responsibility for
their actions.*®

The judgment of the District Court of The Hague appears to us to be a legalistic decision that could
have given more regard for the spirit of the rules underlying the combatant immunity. It is questionable
whether the official position of a state can be used as a pretext for legitimising the prosecution of those
who fight in irregular armed groups under the overall control of that state. A state might deny its links with
an irregular armed group for various political reasons but this should not gloss over the de facto
relationships between the state and an armed group fighting in an international armed conflict. Apparently
for this reason, the ICRC concluded that a state’s overall control over armed groups in itself indicates the
relations of “belonging” and the state’s tacit acceptance of these relationships.*® The reading of the
District Court might lead to an undesirable consequence of individuals fighting in international armed
conflicts losing their protected status for the sole reason that the state supporting an armed group
officially denies this support. Courts should not turn a blind eye on the facts and focus on political
statements instead.

If Azerbaijani courts adopt the reasoning of the District Court of The Hague, they are likely to deny
combatant immunity to members and supporters of the NKDA because Armenia never accepted that the
NKDA belongs to it. Such reasoning, however, would undermine the rationale behind the combatant
immunity. The reading of the IHL rules on combatant immunity showing that the NKDA de facto belonged
to Armenia and Armenia accepted it tacitly, even though it has never officially confirmed its control over
the NKDA, seems to better account for the spirit and rationale of the relevant rules.

4 Ibid. § 161.

4 Ibid. § 180.

4% See the classification of this armed conflict carried out by the Geneva Academy on the website of its online project: Geneva
Academy — RULAC. Military occupation of Azerbaijan by Armenia. 9 October 2022. URL:

https://www.rulac.org/browse/conflicts/military-occupation-of-azerbaijan-by-armenia (accessed: 20.03.2024).

For example, before the ICJ Azerbaijan qualified Armenia’s actions in Nagorno-Karabakh as an occupation (See. ICJ.

Application of the International Convention on the Elimination of All Forms of Racial Discrimination (Azerbaijan v. Armenia).

Application instituting proceedings against Armenia. 23 September 2021). This position is in line with the numerous resolutions

of the UN Security Council: UN Security Council. Security Council resolution 822 (1993) [Armenia-Azerbaijan]. SIRES/822

(2993). 30 April 1993. § 1; UN Security Council. Security Council resolution 853 (1993) [Armenia-Azerbaijan]. SIRES/853

(1993). 29 July 1993. § 3; UN Security Council. Security Council resolution 874 (1993) [Armenia-Azerbaijan]. SIRES/874 (1993).

14 October 1993. § 5; UN Security Council. Security Council resolution 884 (1993) [Armenia-Azerbaijan]. SIRES/884 (1993).

12 November 1993. § 4.

4 District Court of The Hague. Cases no. 09-748004/19, 09-748005/19, 09-748006/19, 09-748007/19. Judgment. 17 November
2022. Sections 4.4.3.1.4 and 4.4.3.2.

49 Ibid.

50 JCRC commentary to GC IlI. § 1007-1008.

47

84


https://www.rulac.org/browse/conflicts/military-occupation-of-azerbaijan-by-armenia

If Azerbaijani courts confirm that the NKDA “belonged” to Armenia, another question arises: did
Armenia retain its overall control over the NKDA after November 2020? On 10 November 2020, following
the 44-day armed conflict, the President of the Republic of Azerbaijan, the Prime Minister of the Republic
of Armenia and President of the Russian Federation issued a joint statement declaring a ceasefire in the
region.® According to that statement, Russia deployed its peace-keeping contingent along the contact
line in Nagorno-Karabakh and the Lachin corridor, and Armenia withdrew its armed forces.®? The Russian
peacekeeping forces established sole control over the Lachin corridor®®* — the only piece of land that
connected Armenia and the NKR.

Accordingly, the Armenian armed forces were to withdraw from the NKR, and Russian peacekeeping
forces were to ensure that new Armenian soldiers would not enter the NKR through the Lachin corridor. In
these circumstances, Armenia must have had serious difficulties with maintaining overall control over the
NKDA. If Armenia indeed lost its overall control over the NKDA, an international armed conflict between
Armenia (with the NKDA belonging to it) and Azerbaijan would have transformed into a non-international
armed conflict between the NKDA and the Azerbaijani armed forces. As a result, members of the NKDA
would have lost their combatant status.

However, as the Geneva Academy noted, “it is not yet clear to what extent the provision on the
withdrawal of Armenian troops is followed in practice”.® In July 2022, the Azerbaijani President asserted
that the issue of “the withdrawal of Armenian armed forces from Karabakh <...> has not been resolved to
this day”.>® It remains unclear whether the Armenian armed forces completely withdrew from the NKR
before Azerbaijan launched its military operation in September 2023. Nevertheless, even if Armenia had
withdrawn completely from the NKR and ceased providing new weapons to the NKDA, Armenia still might
have exercised overall control over the NKDA by other means (e.g., by planning and supervising its
military operations). Therefore, the “belonging” of the NKDA to Armenia after November 2020 is heavily
dependent on facts and cannot be conclusively judged without access to materials evidencing the links
between Armenia and the NKDA.

Recapping the point on whether the NKDA met the requirement of “belonging” to Armenia, claims of
combatant immunity would face two major obstacles. First, Azerbaijani authorities might argue, following
the same logic as that used by the District Court of The Hague, that members of the NKDA were not
combatants, because Armenia has never conceded its control over the NKDA. This would likely be an
erroneous interpretation of rules on combatant immunity — Armenia’s de facto overall control over the
NKDA in itself should suffice to grant the NKDA members combatant immunity. Second, Azerbaijani
authorities might state that Armenia lost its overall control over the NKDA after the November 2020
ceasefire. Merits of this claim cannot be assessed on the basis of information contained in open sources.

Conclusion

Paradoxically enough, Armenia and Azerbaijan have found themselves in a situation where they would
each need to disavow their previous positions to achieve their goals of prosecuting or preventing the
prosecution of the NKDA members and supporters. To increase the chances of success for any
combatant immunity claim, Armenia would have to accept that the NKDA belonged to it and remained
under Armenia’s control even after November 2020. To prosecute the members and supporters of the
NKDA in a manner compliant with international rules on combatant immunity, Azerbaijan would have to
distance the NKDA from Armenia claiming that NKDA was an independent secessionist armed group.

At the same time, members and supporters of the NKDA can provide a unique source of information
that can officially testify about Armenia’s control over the NKDA. Azerbaijani authorities might play this
card guaranteeing combatant immunity to those who testify on Armenia’s role in the NKDA's activities.
This might well be a happy-end scenario in the spirit of transitional justice® — members and supporters

51 Official website of the President of the Republic of Azerbaijan. Statement by the President of the Republic of Azerbaijan, Prime
Minister of the Republic of Armenia and President of the Russian Federation. 10 November 2020. URL:
https://president.az/en/articles/view/45923 (accessed: 20.03.2024).

52 |bid. § 3 and 4.

5 Ibid. § 6.

5 Geneva Academy — RULAC. Military occupation of Azerbaijjan by Armenia. Updated on 9 October 2022. URL:

https://www.rulac.org/browse/conflicts/military-occupation-of-azerbaijan-by-armenia (accessed: 20.03.2024).

Official website of the President of the Republic of Azerbaijan. Ilham Aliyev chaired meeting on results of six months of this year.

15 July 2022. URL: https://president.az/en/articles/view/56665 (accessed: 20.03.2024).

% See, for instance, Murphy C. The Conceptual Foundations of Transitional Justice. Cambridge : Cambridge University Press,
2017. P. 14: “Nuanced compromise views demonstrate that choices to adopt responses other than punishment do not simply
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of the NKDA would receive their freedom, and Azerbaijan would receive the truth, strengthening its public
image of a country that respects the IHL. The post-conflict resolution of this crisis lies in the area of
politics and only time will show how all stakeholders deal with the combatant immunity issue.

WUMMYHUTET KOMBATAHTA A/19 YNIEHOB APMUN HATOPHOIO KAPABAXA:
KEWC-CTAAU

CYLWWKOB C. IN., HEBEPOBA E. B.

CywkoB Cepreii MaBnoBu4 —  acnupaHT  fenaptaMeHTa
MexAyHapoAHOro  npaea  (hakynbTeTa npasa  HauvoHasbHOro
nccnenoBaTeNibckoro yHuBepcuteTa «BbiCclias LWKoma 3KOHOMMKM,
MockBsa, Poccus (sushkov.mels@gmail.com).

ORCID: 0000-0002-5366-4113.

HesepoBa EBreHuss BnagMummpoBHa — KaHAnAAT OpPUANYECKNX HayK,
MIr'MMO MN[ Poccun, Mocksa, Poccus (serra90@mail.ru).
ORCID: 0000-0001-5911-6719.

AHHOTauuA

Mocne Toro kak AsepbaiifpkaH BOCCTaHOBW/ KOHTPO/b HaA TeppuTopueil HaropHo-Kapabaxckoro pervoHa, OH 3ajepxan psafg
[OMKHOCTHBIX nuL, HaropHo-Kapa6axckoii Pecny6nuku (nanee — HKP) 1 uneHoB Apmun 060poHsbl HaropHoro Kapabaxa (ganee —
AOHK). 3agepxaHHbIM npefbsBfeHbl OOBMHEHUS B y4acTUM B HE3aKOHHbIX BOOPYXEHHbIX (YOPMUPOBAHUSAX  W/WIK
hvHaHcpoBaHUM Teppopu3ama. B HacToswem wuccrnefoBaHUyM paccMaTpuBaeTcsl BOMPOC O TOM, MOTYT NN 3afepXaHHble
No/ib30BaTLCS UMMYHUTETOM KOMOGaTaHTa U COOTBETCTBYET /N npecsiefoBaHne AsepbaiigkaHoM Tex, KTo BoeBas Ha cTopoHe HKP,
HOpMaM MeXZyHapofHOro rymaHutapHoro npasa. C yyeTom npasus, ONPeAensiowmx cTaryC BOEHHOMMEHHbIX W yKasaHHbIX B
ctatbe 4(2) TpeTbeli XXeHEeBCKO KOHBEHLMWN, B CTaTbe AENaeTcs BbIBOL O TOM, 4YTO uneHbl AOHK geicTButensHO nonaav nog,
BNacTb «HenpusaTtens», AOHK prima facie cooTBeTcTBOBasia «4eTbipeM TpebGOBaHUAM» K HeperynsipHbiM BOOPYXEHHbIM
dhopMmpoBaHNAM, NPEefyCMOTPEHHbIM B cTaTbe 4(2) 1 «npuHagnexana» ApMeHUW, KOoTopas B 3TUX LEeNAX MOXET CuuTarbCs
BOB/IEYEHHOW B MEeXAyHapOAHbIA BOOPYXEHHbIi KOH(AUKT € AsepbaidigxaHom. Ecnu  fgokasarenbCcTBa, uMelowpecs y
asepbalifpkaHckux BnacTeid, NOATBEPXKAAOT NMO3NLMIO O TOM, 4TO YneHbl AOHK cooTBeTcTBylOT TpeboBaHuAM cTatbm 4(2) TpeTbeii
XeHeBckoli KoHBeHUMKM, ¢ YneHamn AOHK cnegyeT obpalarbes Kak ¢ BOEHHOMEHHbIMW U 3aKOHHbIMK KOMbaTaHTamu. [Moatomy
yneHcTBo B AOHK nnv nogaepxka ee AeAaTenbHOCTU He J0/MKHbI MoA/iexarb YroIOBHOMY HakasaHuHo.

KnioueBble cnoBa

MexzyHapoHoe ryMaHuTapHoe npaso, UMMYHWUTET koMbaTaHTa, HaropHo-Kapabaxckas Pecny6nuvka, HeperynsipHble BOOPY)XEHHble
dhopMm1poBaHUS, BOEHHOM/IEHHbII

UuTtuposaHue: Cywkos C. IN., HeBepoBa E. B. ViMMyHuTeT KOomMbaTaHTa Ans uneHoB apmun HaropHoro Kapab6axa: kelic-ctagw //
XKypHan BW3 no mexayHapogHomy npasy (HSE University Journal of International Law). 2024. T. 2. Ne 1. C. 79-87.

https://doi.org/10.17323/jil.2024.21613
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KOMMEHTAPUIA K PELLEHUIO MEXXAYHAPOAHOIO CYAA OT 31 AHBAPS 2024
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FaBkantok AHHa BorgaHoBHa — cTaxep-uccnegoBaresib Hay4HO-y4ebHol
naboparopuu MexXayHapoAHOro npasocyaus HauuoHanbHoro
nccnenoBaTesibCKoro yHBepcuTeTa «Bbicluas LWKona 3KOHOMUKU», MockBa,
Poccusa (abgavkaliuk@edu.hse.ru). ORCID: 0009-0005-6908-020X.

AHHOTauuA

B cratbe aHanu3npyloTca K/YeBble acnekTbl pelleHns MexayHapogHoro Cysa ot 31 aduBaps 2024 no pgeny O fpuMeHeHuu
MexoyHapoOHoU KOHBEHUUU O 6opbbe C huHaHcuposBaHUEM meppopusma u MexdyHapooHOU KOHBeHYUU O /lukBudayuu 8cex ¢hopm
pacosoli duckpumuHayuu (YkpauHa rpomus Pocculickoli ®edepayuu), NPOU3BOACTBO MO KOTOPOMY YKpaviHa UHULIMMPOBas1a B CBA3N C
cobbiTnamMn 2014 ropga B Kpbimy (ganee — PeweHne ot 31 aHsBaps 2024 roga). Vcteu yTBepxgan, uto Poccus Hapylumna psag
NOSIOXEHUIA YKa3aHHbIX KOHBEHLMI, B YACTHOCTW YK/TOHMBLUMCb OT COTPYAHMYECTBA B paMkax pexvma MexayHapoaHO! KOHBEeHLUM o
6opbbe c dmHaHcMpoBaHveMm Teppopusma (ganee — MKB®T) npu paccrnefoBaHuy BO3MOXHBIX CriyvyaeB (puMHaHCMpOBaHWSA
TEPPOPUCTNYECKON [ESATENbHOCTU, B KOTOPO YKparHcKasi CTOpoHa 06BMHSANA BOOPYXXEHHbIE (DOPMMPOBaHMS Ha TeppuTopun [,oHeL Ko
n JlyraHckoit HapogHbIx pecnybnvk, a Takke OCyLeCTB/AA MNOMUTUKY PacoBON AWCKPYMMHALMM B OTHOLLUEHWW KPbIMCKWX TaTtap u
STHUYECKMX YKPauHLIEB, NPOXMBAIOWMX Ha TeppuTopun Kpbima, npoTvBopevatlyto MexayHapogHOR KOHBEHLMW O NIMKBMAALMN BCEX
chopm pacoBoii gnckpumuHauun (ganee — MKJ/IPA). Cyn 060CHOBaHHO OTKMOHUA GOMbLUYO YacTb TpeboBaHUiA YKpaunHbl, KOPPEKTHO
NPUMEHNB COOTBETCTBYKOLLME nonoxeHna MKB®T n MKJ/IPA v [OaB B3BELIEHHYIO OLEHKY [oKasarefibCTBam, npeacTaB/IeHHbIM
cTopoHamu. B To xe Bpemsi HekoTopble BbiBoAbl Cyfa npeAcTaBnalTcs HenocnegosaresibHbiMu. Tak, Cy He oueHuBan cogepxaHune
BO3paXKeHnsi Poccumn, OCHOBAHHOMO Ha AOKTPUHE «UWUCTbIX PyK», COCMAaBLUMCh /UL HA HEONpPefeneHHbI cTaTyc 3ToW AOKTPUHbLI B
MeXAyHapoAHOM npase 1 nNpueeas hopMasibHbIi J0BOA O €e HEMPMMEHUMOCTMW Ha CTaAuy PacCMOTPeHUs Aena no cyluecTtsy. B paBHo
CTENeH COMHUTE/IbHLIM SIBMIAETCA U YTBEPXKAEHUE O NPEe3ymnuun AUCKPUMUHALMN ITHUYECKMX YKPaUHLEB M HapyLUeHUn ux npasa Ha
nonyyeHne obpasoBaHUsA Ha POAHOM fA3blKe, OCHOBAHHOE /ML Ha CTaTUCTUYECKMX [aHHbIX, NokasbiBawLlyx, 4To nocne 2014 roga
YNCNO YYEHMKOB, MOMyYaBLUMX OOpa30BaHME Ha YKPaAMHCKOM SA3blKe, 3HAYUTENIbHO YMEHbLLUMIOCh. TeM He MEHee, CAepXaHHbIM
noaxoAoM K aprymeHtam o ToskoBaHun MKB®T u MKJ/IPL n K npefctaB/eHHbIM CTOpPOHaMu [oKasaTenbCcTBaM B PelueHun ot
31 anBapsa 2024 roga Cyp, NnpoAeMOHCTPYPOBaU AICHOE NOHUMaHWe CBoel ponu, pyHkuWin 1 npegenos maHgata no MKBE®T n MKNPA,

KnioueBble cnoBa

MexayHapogHblii Cyn; MexayHapoaHoe npasocyaue; Poccusi; YkpavrHa; MexayHapoaHasi KOHBEHLUUs 0 6opb6e ¢ oMHaHCUpPOBaHEM
Teppopuama; MexayHapoaHasi KOHBEHLMS 0 NIMKBUAALMM BCEX (hOPM PaCcOBOii AVCKPUMUHALM

Ansa uyntupoBaHua: Hanbrmes A. M., MNonbwakosa B. B., MaBkanok A. B. KommeHTapuii K peweHunto MexayHapogHoro Cyaa ot
3laHBapsa 2024 roga Mo Aeny O MpuMeHeHuu MexoyHapooHol KoHseHyuu o 60pbbe C chuHaHcuposaHUEM meppopusma u
MexdyHapoOoHOU KOHBEHYuUU O J/iuksudayuu scex ¢hopm pacosoll duckpumuHayuu (YkpauHa npomus Pocculickoli ®edepayuu) I/
XKypHan BLU3 no mexgyHapogHomy npasy (HSE University Journal of International Law). 2024. T. 2. Ne 1. C. 88-103.

https://doi.org/10.17323/jil.2024.21573

BBepneHue

31 aHeapsa 2024 ropa MexayHapogHblii Cyn (ganee — Cya) BbIHEC peLUeHWe No Aeny O fnpuMeHeHuu
MexoyHapodHol KOHBeHYuU 0 bopbbe C thuHaHcuposaHUeM meppopuama u MexdyHapooHoU KOHBEHYUU O
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Jluksudayuu scex ¢hopm pacosoli duckpumuHayuu (YkpauHa npomus Pocculickol dedepayuu) (oanee —
aeno o npumeHeHuu MKB®T u MK/IP/). PeweHune ot 31 aHBaps 2024 roga kacaeTcs TpeboBaHWil YkpauvHbl,
3asBumBLUEl 0 HapyweHusax Poccreilr MKB®T n MK/TP[, cBa3aHHbIX ¢ cobbiTusaMY B KpbiMy 2014 roga.

B uacTHOCTW, YKpavHa 3asBuna, 4To B HapylleHune nonoxeHuin MKBDT Poccus He npuHsana mepbl Ans
npefoTBpaleHnss (OUHAHCUPOBAHUA AEeATENIbHOCTM BOOPYXEHHbIX (POpMMPOBaHWA, AeiACTBOBaBLUMX Ha
Tepputopun [oHeukoi n JlyraHckoii HapoaHbix pecny6onuk (ganee — AHP 1 JIHP cOOTBETCTBEHHO) U 5IKOObI
OCYLLEeCTBNSABLUMX aKTbl Teppopu3Ma B OTHOLWIEHWM YKpauHbl, W He UCNonHWIa obs3arenscrsa Mo
npefocTaB/IeHN0 NPaBOBOl NOMOLLM B OTBET Ha 3anpocbl YKpauHbl. YkpavHa Takke 3asBuia, yto nocne
2014 roga B OTHOLLUEHUWN YKPAMHCKOTO WM KPbLIMCKOTATApPCKOro HacesieHMs MoslyocTpoBa OCYLLEeCTB/sANach
yCcTONuMBas 1 cuctemarmyeckas AMCKpUMUHALUMSA MO NPU3HaKy 3THUYECKOWN NPUHAANEXHOCTU B HapyLLeHue
MK/PA. Cpean OUCKPUMUMHUPYHOWMX — AeicTBuii  Poccum  YkpavHa ykasasia 3anper  Memxkavca
KPbIMCKOTATApPCKOro Hapofa — BbICLUEro NpeAcTaBUTENIbHOrO opraHa KpbIMCKUX Tatap, a Takke HapylleHue
npaB KpbIMCKOTATapCKUX U YKPauHCKUX COOOLLEeCTB Ha MosyyeHune o6pa3oBaHUs Ha POAHOM A3bIKe.
PeweHnem ot 8 HOA6pa 2019 roga (panee — PeweHune 2019 roga) Cyn npusHan cebs KOMNETEHTHLIM
paccmatpumsaTb Crop, NpyY 3TOM CTPOro onpeaenus npefesibl IPUCONKLMN, B KOTOPYIO BOLLUW BOMPOCH! O
cobnogeHnn Poccuein nonoxeHnin MKB®T u MKJ/IPL, u He BOLWAM BOMNPOCHI, CBA3aHHbIE C OLEHKOWA
npaBoOMEpHOCTK npucoeanHeHnst Kpbima Kk Poccun (nogpobHee 06 3TOM CM. pasfaen 2 HacToslLel cTaTbh).

YuutblBas crneundinky KOHTEKCTa, B KOTOPOM crop 6bin nepegaH Ha paccMmoTperve Cyga, PelueHue ot
31 aHBaps 2024 roga, n3noxeHHoe 6onee yeM Ha 100 cTpaHuuax, 3arparMBaeT BaXKHble BOMPOCHI, B TOM
yucse onpepenieHne npegenos opucoukumm Cyga no TpeboBaHWAM YKpauHbl; MPUMEHEHUE OOKTPUHbI
QYUCTBIX PYK»; pacnpegenieHne OpeMeHn [oKasbiBaHWA W OnpefenieHne craHjapta  [oKasbliBaHWs,
MPUMEHUMOrO K 3asBfeHusM YkpauHbl O Hapywexusax MKB®T u MKJIP[; nocneactsusi HapyLueHwul
o6s13atensctB MKB®T n MKJ/P[A; oueHky cobniogeHnss Poccueit noctaHoBneHust 06 ob6ecneyntenbHbIX
Mepax. B HacToswem KOMMeHTapum BCe 3TW BOMPOCHbI PaAcCMOTPeHbl B CBeTe npakTukn Cyaa, Opyrux
MeXYHapOoAHbIX CY0B 1 apouTpaxei 1 JOKTPUHBI MEXAYyHapoL4HOro npasa.

1. Bonpochkl lopucankumm

PeweHne ot 31 sHBapsa 2024 roga cTano 3HA4YMMbIM Kak NepBoe Aefno B pamKax POCCUIACKO-YKPauHCKOro
KOHh/MKTa, B KOoTOpoM Cya BbiCKasasics Mo cywlectsy crnopa. C uenblo npeforBpalleHns BO3MOXHbLIX
MOMbITOK MCMO/Ib30BaHNS KOHBEHLMOHHOTO UHCTPYMEHTapus, «noaxogsilero» Ans Toro, 4tobbl NOMAyyYuTb
pelleHve no nonmMTUYeckMM BOMnpocam, KOTopble 3aBefoMO NpebbiBaloT BHE pamok cnopa, Cya ewe B
PeweHnn 2019 roga 4YETKO YyKas3asl: BOEHHble AENCTBUS CO CTOPOHbI Poccum unum ctatyc KpbIMCKOro
noslyocTpoBa He oxBaTtblBalTCA wpucavkuneid Cypa, OrpaHUYeHHO! UCKIIUYUTENIbHO  BOMpocamMu,
BbITeKarLmmmn n3 MKB®T n MKIPA.

Mo MHEHVI0 HEKOTOpbIX aBTOPOB, B pasbuparenibcTBe NpoTuB Poccun, MHULMUMPOBAHHOM B deBpasie
2022 ropga B Cyge B pamkax KoHBeHUMW O npeaynpexaeHuy rnpectynjieHns reHouuia n HakasaHum 3a Hero
1948 roma (manee — p[Oeno o eeHoyude)?, YkpavHa UCMofb3oBasia  OPUCAUKLMOHHLIE OrOBOPKM
MEXAYHapOAHON KOHBEHLMN B KayeCTBE «OPYXMUS» BO BHELUHEMNONUTMYECKOM KOHJMKTe. B pelueHun ot
2 cheBpans 2024 roga Cyp npuvsHas, 4To He obnagaeT HpuUCcAMKUMEA B OTHOLIEHMM YacTu TpeboBaHWii
YkpauHbl®. B ykazaHHoMm pelueHun Cypa BHOBb HEOHOKPATHO HAamMOMHW/ CTOPOHaM Aena O MpuMeHeHUU
MKB®T u MK/IP 0 TOM, 4YTO €ro HopuUcanKumMsa orpaHMyeHa UCKIUNTENbHO TPeboBaHMAMM, BbITEKAIOLLMMN
M3 3TUX KOHBEHUMIA, N He pacnpocTpaHsieTcs Ha OueHKy cobnogeHnss Poccueld  apyrmx  Hopw
MeXayHapoAHOro npasa Uan onpeaeneHunst ctatyca KpbIMCKOro nosiyocTpoBa®.

Janee B PeweHnn oT 31 aHBapsa 2024 roga Cyg o4yepTun dakTnmyeckne O6CTOATENbCTBA U pamKu
NPOBOAMMOrO MM aHannM3a, ykasas, YTO NpW OUeHKe TpeboBaHwii, BbiTekaowmx us MK/IPL, B kayectse

L ICJ. Application of the International Convention for the Suppression of the Financing of Terrorism and of the International
Convention on the Elimination of All Forms of Racial Discrimination (Ukraine v. Russian Federation). Judgment of 8 November 2019.
Preliminary Objections. § 29, 30.

2 WcnonuHoB A. WN. CmepmesibHoe opyxue: HopucOUKYUOHHbIE 020B0PKU B8 rnpakmuke MexdyHapodHoeo cyda OOH (21 mapta
2023 ropga). URL: https://zakon.ru/blog/2024/03/21/smertelnoe_oruzhie_yurisdikcionnye_ogovorki_v_praktike_mezhdunarodnogo_
suda_oon (aata obpalueHns: 28.12.2023).

3 ICJ. Allegations of Genocide under the Convention on the Prevention and Punishment of the Crime of Genocide (Ukraine v. Russian

Federation). Judgment of 2 February 2024.

ICJ. Application of the International Convention for the Suppression of the Financing of Terrorism and of the International Convention

on the Elimination of All Forms of Racial Discrimination (Ukraine v. Russian Federation). Judgment of 31 January 2024. § 30

(manee — Ukraine v. Russia. Merits).
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XapaKTEPUCTUKN «KamMaHuW No pacoBoli AUCKPUMUHALMI»® pacCMaTpuBaeTCs «o6Las MoAesb NoBeaeHNs
P®»®, HO He OTAeNbHblE NpefnosnaraemMble akTbl PACOBOI AMCKpPUMUHALMK'. TeM HE MeHee, HECMOTpPS Ha
«yKpynHeHve» TpebosaHuii no MK/TP[, Cya npu3Hasl, 4To B pamMkax NpoBOAMMOr0O UM aHasim3a Heo6Xo4Mmo
YCTaHOB/IEHNE [OCTaTOYHOr0 KOSIMYecTBa OTAE/bHbIX C/lydaeB PacoBO AMCKPUMUHALMKM «B KavyecTBe
nnnlocTpauuii»®  npeanonaraemMoli  AUCKPUMUHALMOHHON NonuTWKK. [peacTaBnsieTcsl, 4YTo yKpauHckas
CTOpPOHa HaMEepPeHHO MCMNo/sb30Basia MOAOGHYH LUMPOKYHD (OOPMYSIMPOBKY TpeboBaHWsl, YTOObl M36exarb
0683aHHOCTU McuyepnaTb CPeAcTBa BHYTPEHHEN 3awuThl®, Kak Toro TpebyioT npaswia AunJioMaTtuyeckoi
3aWnThI®, KOTOpble MPUMEHANUCL Gbl B C/lydyae MHULMUPOBAHWUA Pa3bupaTesibCTB B OTHOLUEHWUWU KaXOoro
OTAeNbHOro akTa AuckpumuHauun™. Mpuas K aHanorMyHoMy BbIBOAY OTHOCWUTENBHO MPUPOAbI CTpaTernm
ncnonb3oBaHua oroBopok, B Pelennn 2019 roga Cyf ykasan, u4to «YKpavHa He noggepXxumsaeT UCK O4HOro
unu 6onee cBOUX rpaxaaH, Ho ocrnapusaeT Ha ocHoBaHun MKJ/1P[, npegnonaraemyto [ANCKPUMUHALMOHHYIO]
mMoZenb noBefeHus Poccuiickoin depepaumMm B OTHOLIEHUM O0OpaLleHnss C  KpbIMCKOTATapCKuMu U
YKpanHCKMMIK coobLiecTBamu B KpbimMy»'2,

MpumMeyaTensHO, YTO Kak YkpauHa, Tak 1 Poccusi npusHatoT KpbIMCKUiA NO/TyOCTPOB CBOE TeppuUtopureil.
B cBA3M C 3TMM BO3HUWK BOMPOC O TOM, Kak YKpauHa Mmorna npegbssuTb TpeboBaHWS OT fvua XuTenei
KpbiMa, KOTOpPbIAi, C TOYKM 3peHuss Poccuun, SBMASETCS 4YacTbl0 POCCUINCKOW CYBEPEHHOI Tepputopuu.
Mo-sugumomy, Cya He CTasl 3aHMMaTbCA AaHHbIM BOMPOCOM, MOCKO/IbKY OH Tak WM MHa4ve 3aTpoHyn Obl
npo6nemy ouUeHK/ npasBoBoro cratyca KpbiMa, koTopyto Cyg UCKIOUWA M3 CBOEl HPUCOUKLMN elle B
PeweHnn 2019 roga. Tem He MeHee YKpauHa npuMeHuna AOKTPUHY parens patriae, To eCTb paccmarpusana
xuteneit KpbiMa Kak CBOUX rpaXgaH, B MHTEpecax KOTOpbIX OHa MMEET NpaBo NpeabsBisTb TpeboBaHus, B
yacTHOCTM nogatb Uck B MexayHapogHblii Cya. PaHee, uMcnonb3ys Ty e AOKTpUHY, Katap nbitancs
3aWMTUTL CBOMX TpakgaH B fene npotue OAJ™, koTopoe Takke 6blI0 MHWLMUPOBAHO HA OCHOBAaHWU
MKAP/A. Ho B oTnnume oT gena o npumeHeHuu MKBE®T u MK/IP/, Cyp Tak 1 He paccMoTpen TpeboBaHus
Kartapa no cyliecTsy, cOC/aBLUNCb HA OTCYTCTBUE IOPUCOMKLMN B OTHOLLEHUN 3TOTO cropa. [JoKkTpuHa parens
patriae 6blna NpUMEHeHa ¥ B fienie 0 npuMeHeHuUU KoHseHyuu o npedyrnpexoeHuu rnpecmyrieHus 2eHoyuoa
U HakaszaHuu 3a Heeo (BocHusi u lepyezosuHa npomus Cep6uu u YepHozopuu) 2007 ropa’t. Takum
obpasom, aeno o npumeHeHuu MKBE®T u MK/IP4 — oaHO 13 HEMHOIrMX B uctopun Cyaa, rae rocyaapcrso
MbITa/10Cb UCMO/b30BaTb 3TY AOKTPUHY A4/18 3alUThl NpaB rpaxgaH, NPOXMBAaKOLLMX Ha CNOPHON TEpPUTOPUN.

CospgacT /v aToT NpeLeieHT OCHOBaHWe A/18 NOoc/eayoLweli nonyspusauumn JOKTpyHbI B npakTuke Cyaa,
Ha [aHHbI MOMEHT cKasaTb C/I0XHO. [peacTaBnseTcs, 4To B gene o npumeHeHuu MKE®T u MK/IP/ Cyg He
noctasws Moj BOMPOC WCMONb30BaHWE [OKTPUHbI parens patriae, NOCKO/IbKY peyb LWia O XUTeNnsax
TEPPUTOPUM CO CMOPHBLIM CTATYCOM KaK C TOYKM 3PEHUS MEXAYyHapoLHOro npasa, Tak MU C TOYKW 3peHus
CTOPOH pfena. B To xe Bpemss TO 06CTOATENLCTBO, UTO YyKasaHHble BOMPOCbl ObLIN UCK/IOYEHbI U3
komneteHumn Cypna PeweHvem 2019 roga, akTMUYECKM He OCTaBUIO BO3MOXHOCTU A1 aHa/m3a
NPUMEHUMOCTU 3TOIN AOKTPUHbI.

2. O NnpUMeHeHUN AOKTPUHbI KYUCTbIX PYK»

Poccus, ccblnasacb Ha OOKTPUHY «UYUCTBIX PyK», NPOcWia OTK/IOHUTL BCe TpeboBaHWA YKpauHbl Kak B
oTHoWweHun MKB®T, Tak U B oTHoweHun MKJIPA, ykasaB, 4YTO YKpauvHa BefeT cebs HefobpoCOBECTHO U
cama coBepLun/ia paf CepbesHbIX HapyLUeHWn MeXayHapoAHOro npaBa, CBA3aHHbIX ¢ NpeaMeToM cropa’®.
Tak, B OTHOLWIEHUM TpeboBaHuiA, BbiTekawowwmx n3 MKB®T, Poccua oTMeTuna, 4To YKpanHa He BbINosHSANa
MuHCKMe cornaileHus’®, npeanvceiBatolye NoMUIoBaTb «J/IuLl, MPUYACTHBIX K COGbITUSM, NPOM30LLEALLVM B

5 lbid.

5 lbid. § 158.

" ICJ. Application of the International Convention for the Suppression of the Financing of Terrorism and of the International
Convention on the Elimination of All Forms of Racial Discrimination (Ukraine v. Russian Federation). Judgment of 31 January 2024.
§ 161.

8 ICJ. Ukraine v. Russia. Merits. § 160.

°  lbid. § 158.

10 Article 14. ILC, Draft Articles on Diplomatic Protection with commentaries. 2006.

1 Article 14. ILC, Draft Articles on Diplomatic Protection with commentaries. 2006; Article 44(b). ILC, Draft Articles on State
Responsibility for Internationally Wrongful Acts.

2. |CJ. Ukraine v. Russia. Merits. § 130.

13 1CJ. Application of the International Convention on the Elimination of All Forms of Racial Discrimination (Qatar v. United Arab
Emirates), Judgment of 4 February 2021.

14 ICJ. Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia
and Montenegro). Judgment 26 February 2007. P. 68 § 7.

> |bid. § 34, 153.

16 Komnniekc mep Mo BbINO/HEHWIO MUHCKUX cornatleHuii, 12 dpespans 2015.
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OTAEeNbHbIX palioHax JlyraHckoli n [oHeukoi o6nacteli»'’, u npekpaTuTb cyaeGHOe NpecriefoBaHne B UX
oTHoweHnKn'™®, Kpome Toro, Poccusi 3aaBUa, YTO YKpavHa OCYLIECTBAsIa HeM3GupaTesibHoe NpYMEHEHWe
CW/bl MPOTUB TPaXAaHCKOro HacCesieHus, NPOXMBAalOLWEro Ha BOCTOKE CTpaHbl. Poccus Takke oTMeTunia
NPOTUBOPEYMBOCTb MOBEAEHUS YKpauHbl, TakK Kak Moc/iefHss He BblABUHY/MA aHa/IOMM4HbIX OOBUHEHWUI B
CMOHCYpPOBaHUU TePPOPU3Ma YKPaUHCKMM NnuaM, «BKIH0YasA BbICOKOMOCTAB/EHHbIX YKPAUHCKUX YNHOBHMKOB
N NOMMTUKOB»'®, KoTopble cBOGOAHO ToprytoT ¢ JIHP n AHP, HECMOTPS Ha TO, UTO NPaBUTENLCTBA AAHHBIX
TeppuTopuii 06BUHAKOTCS YKPanHOW B OCYLLIECTBNEHUN TEPPOPUCTMNUECKON AeSATENbHOCTMW.

B oTHoweHun TpebosaHnmii no MKJ/IPL Poccus ykasana, 4To HaumHas ¢ 1991 roga YkpauHa He
obecneurBania Hagnexallyl 3alWuTy OnpeaeneHHbIM 3THUYECKMM rpynnaM, BKouvasi KpbIMCKMX TaTtap?.
Poccua Takke obpartunia BHUMaHue Cyaa Ha TO, 4TO 3a npegenamm KpbiMa YkpavHa He obecreyvBaet
yKa3aHHbIM 3THMYECKUM TrpynnamM 3awuTy OT HacWiInsg U pas3XuraHnss HeHaBUCTU, UYTO OOBLEKTbl UX
KyNbTYpHOro Hacsegus NofBepraloTca BaHAa/M3MY, a Takke 4TO NpeacTaBuTeny rpynn crpajalT oT
6e3paboTuibl M He o6ecnedyeHbl AOCTaTOYHBLIM Xuavwem?:, Poccusi Takke 3asiBuna, 4To YKpavHa
NOCTEMNEHHO BBOAUT OrPaHMYeHNss B OTHOLLEHUW PYCCKOro si3blka U Ky/bTypbl, B CBETE Yero npegbsiBieHne
YKpauHon Kakmx-nnbo TpeboBaHuit Ha ocHoBaHMM MKJIP/, co ccbifikoil Ha npeanonaraemble orpaHnyeHus
KyNLTYpHbIX NPaB NpeacTaeT NPoTMBOPEUMBLIM NoBeaeHNeM?,

Cy4 OTKNOHWA aprymeHTbl Poccuun, cocnaBlunch Ha HeonpefeneHHblli CTaTyc AOKTPUHBLI «UYUCTbIX PYK»
Kak B MeX[yHapo[HOM fpaBe, Tak U B CBOEl NpakTMKe?3, He packpbIB NPV 3TOM MPUYMHBI, MO KOTOPbIM 3Ta
[OKTPUHA HE MOXET NPUMEHATLCSA B JaHHOM fene.

PaHee Cyn HeogHOKpaTHO U 6e3 0O6bACHEHMA MOTUBOB YyKasblBasl, YTO BO3paXeHue, OCHOBaHHOE Ha
[OKTPUHE «YUCTbIX PYK», KAK TAKOBOE HE MOXET caenarb TpeboBaHue Henpuemnembiv?®, He Tak gasHo Cyg
BHOBb VCMO/Ib30Ba/T AA@HHbIN NOAX0A, B Aene 06 UpaHCKUX akmusax®, B ouepefHoil pa3 nog4epkHyB, 4To OH
HVKOTJa He Mpu3HaBas 3Ty AOKTPUHY B KAUEeCTBE NpUHLMNA UK 06bIYHOM HOPMbI MeXayHapoaHoro npasa,
N B OTCYTCTBME OCHOBaHWIA A1 NPUMEHEHNA AOKTPUHbI €€ C/IOKHO Ha3BaTb MCTOYHUKOM MEeXAYHapO4HOro
npaea no cmbicay ctatbu 38(1) Ctatyta Cyna?. B gene o npumerHeHuu MKB®T u MK/IP Cypa ocTtancs
BEPEH CBOE No3numn®. BaxHo Takke 0TMETUTb, UTo Cy/l NPsSIMO yKasasl: AOKTPUHA <YUCTLIX PYK» HE MOXET
NPUMEHATLCA Ha CTaauy PacCMOTPEHWs Aena Mo CyLecTBy, «Korga opucamkuma Cyga ycTaHoB/IEHA U UCK
ABNSIETCS NPUEMNEMbIM»?®,

Taknm o06paszom, nosvums Cyaa B OTHOLIEHUU NPUMEHEHUS LOKTPUHbI «YUCTbIX PYK» OCTaeTcs
HEW3MEHHOI, HO BaXHO OTMETUTb, 4YTO MO CPaBHEHMK C AenoMm 06 upaHckux akmusax, tae Cyg
paccmaTpuBasl TECT, NPEAJ/IOKEHHbI B OTHOLLEHUN AaHHOW AoKTpuHbl CLUA, B aene o npumeHeHuu MKE®T
u MK/IP nopo6Hoe Bo3paxeHue Poccum 6bISI0 OTKNOHEHO cpasy no (hopmMasibHbIM OCHOBaHUSAM 6e3
MONbITKN PacCMOTPETb B pamMKax Kakoro-iméo tecta oakTbl, MPpUBOAUMbIE OTBETUMKOM. O3HavaeT Nn 3To,
yTto noaxod Cyda K OOKTPUHE «UUCTbIX PYK» yxxectoumnca? EABa nn, NOCKOMbKY aHaM3 TecTa B gene o6
MPaHCKNX aKkTmBax CBA3aH C TEM, YTO B Xofe pa3dbuparesibCTBa ero npeasnoxusia amepukaHckas cCTopoHa, 1
Cyn, He cornacuiica € MPUMMEHEeHWeM [aHHOro TecTa M He MOALTBEPXAasl ero COOTBETCTBUE [OKTpuHe
«YUCTbIX pyKk». B TO Xe Bpems no3vuua, npeacras/ieHHas B fene o npumeHeHuu MKBEPT u MK/IP/,
oTpaxaeT BblpaboTaHHbIi noaxos Cyda K oOueHke [AdaHHoli AokTpuHbI®. CrenoBaTesibHO, Hesb3s
yTBEPXAaTb, YTO B OTHOLUEHWM aHa/n3a MPUMEHEHUS LOOKTPUHbI «YUCTbIX PYK» CYLLECTBYET Kakoi-1mbo
obwenpuHATLIA TecT. OgHako B pgaHHOM pgene Cya He cTa/l Jaxe aHam3vMpoBaTb CyOCTaHTMBHbIE

7 1CJ. Application of the International Convention for the Suppression of the Financing of Terrorism and of the International Convention
on the Elimination of All Forms of Racial Discrimination (Ukraine v. Russian Federation). Rejoinder of the Russian Federation.
10 March 2023. § 29-32.

8 |bid.

19 ICJ. Ukraine v. Russia. Merits. § 34.
20 |bid. § 153.

21 bid.

22 |bid.

2 ]CJ. Ukraine v. Russia. Merits. § 38.

24 ICJ. Certain Iranian Assets (Islamic Republic of Iran v. United States of America). Judgment of 13 February 2019. Preliminary
Objections. § 122; ICJ. Jadhav (India v. Pakistan). Judgment of 17 July 2019. § 61; ICJ. Maritime Delimitation in the Indian Ocean
(Somalia v. Kenya). Judgment of 2 February 2017. Preliminary Objections. § 142; ICJ. Avena and Other Mexican Nationals (Mexico
v. United States of America). Judgment of 31 March 2004. § 47.

3 |CJ. Certain Iranian Assets (Islamic Republic of Iran v. United States of America). Judgement of 30 March 2023. § 81-83.

% |bid.

% |CJ. Ukraine v. Russia. Merits. § 38.

2 |CJ. Ukraine v. Russia. Merits. § 37.

2 |bid. § 38, 155.

30 ICJ. Certain Phosphate Lands in Nauru (Nauru v. Australia). 8 37-38; ICJ. LaGrand (Germany v. United States of America). §61-63;
Maritime Delimitation in the Indian Ocean (Somalia v. Kenya). § 135-144; ICJ. Jadhav Case (India v. Pakistan). 8 59-61.
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aprymeHTbl Poccuy Mo BOMPOCY NPUMEHEHUSI AOKTPUHbI «UUCTbIX PYK», OTKa3aB WCK/IOUYATENIbHO MO
npoLueccyasibHbIM OCHOBaHUSIM.

3. AHanIM3 No3nunini CTOPOH M NpeAcTaB/IeHHbIX foKa3aTeNnbCTB
3.1. Noaxop Cyaa K 6peMeHun 1 cTaHgapTam AoKasblBaHWs

B pasgenax Pewenns ot 31 sHBapsa 2024 roga, NOCBSALLEHHbIX apryMeHTaMm YKpaviHbl 0 HapyLeHumn Poccuneit
MKB®T n MK/P[, npuBegeHbl GAM3KME MO COLEPXKaHUIO Maccaxu ¢ uuatatamu u3 npaktukn Cypa. B
yactHocT, Cyg OTMEeTW/, 4TO O6LWMM NPUHUMNOM B €ro NpakTuke SBNSETCS BO3/0XKEHWEe OGpemeHu
[IOKa3bIBaHUS HA CTOPOHY, 3asiB/AIOLLYI0 O COOTBETCTBYIOLWEM dhakTe (actori incumbit onus probandi)®. B To
xe Bpems Cypa ykasas, 4TO, COMMacHO psdy pelleHuil, a UMEHHO peLUueHuto No aeny o kaHasae Kopghy
(CoeduHeHHoe Koposnescmso npomus AnbaHuu) (1949) v pelleHuto no Aesny 0 BOEHHbIX delicmBusiX Ha
meppumopuu KoHzo (KoHzo npomus YeaHobl) (2022), OTCTynjeHue OT CTPOroro c/iefoBaHus AaHHOMY
npasusly BO3MOXHO B CUTYyaLMsAX, KOrga SOCTYN 3asBUTeNein K BaXKHbIM foKasaTeNnbCcTBam 3aTpyAHEH B CUY
HaXoX/EHUS NOC/NEHNX HA TEPPUTOPUM, HAXOAALIENCA Nof UCKMIOUUTENbHLIM KOHTPO/IEM ONMoHeHTa*. B
TakMx cuTyaumsax BO3MOXHO «b6oniee cBo6ogHOe obpalleHne K BbiBOgaM W3 (PakTOB U KOCBEHHbIM
[lokasaTenibcTBam»*3, uyTo, MO CyTW, O3HAYAET BO3MOXHOCTb YCTAHOB/IEHWS MPE3yMNUMM U nepeHoca
6pemMeHn [oKasblBaHUSI Ha OMMOHEHTa MNPV Ha/MuMM [oKasatenbCTB, prima facie NoATBEPXAAOLMX
aprymeHTbl 3aasutens. Cyg OTMETW/, YTO LaHHbIA Te3UC NPUMEHVMM N B HACTOSILLEM A€/1e B OTHOLIEHMU
[AoKa3aTesibCTB, JOCTYN K KOTOPbIM 47151 YKPaUHCKOI CTOPOHbI MOT 6bITb OrpaHuyeH B cuiy nepexoga Kpoima
nof KoHTponb Poccum®t. C yueToM U3N0XEHHBIX Bbillie NPUHLMIOB Ha YKpauHe fexano 6peMst JoKasbiBaHus
B OTHOLLUEHMU (haKTOB, NOATBEPXAAIOLWMUX CAEMaHHbIe €l 3asBMeHUss 0 HapylleHun Poccueli nonoxeHui
MKB®T n MKNPA,.

B oTHOWeEHUN cTaHAapToB AoKasbliBaHUSA Cyn OTMETW/, YTO «ypPOBEHb YOEeXAEeHWNs», KOTOPOMY AO/DKHbI
COOTBETCTBOBaTb MpeAcTaBNsieMble CTOPOHON AoKasaTenbCTBa, OyAeT 3aBUCETb OT «TSXECTU» 3asB/EHWi
CTOPOHbI: «OGBUHEHUSI UCKMIOUUTENLHOW TSXKECTU», Kak, Hanpumep, O6BUHEHUS B reHouude, 6yayT
TpeboBaTb «BbICOKOTO YPOBHSI OMPEAENIEHHOCTU», B TO BPEMSI Kak MEHee «TshKKMe» 06BUHEHus 6yayT
Tpe6oBaTb NPUMEHEHWsl, COOTBETCTBEHHO, MEHEE CTPOTOro CTaHAapTa AoKasbiBaHWA®. B OTHOLLEHWUM BCEX
aprymMeHToB YKpauHbl Cyf cuen HeoGXoAMMbIM UCXOAUTb U3 cTaHgapTa «y6eauTesibHbIX 10Ka3aTesibeTB»®,
KOTOpbIA, NO-BUAMMOMY, SBASETCA MEHee CTPOrMM, YemM CTaHAapT «COBEPLUEHHO YyO6eanTeNnbHbIX
JokasatenbcTB» (aHrn.: fully conclusive evidence), ncnonb3oBaHHbIi CyaoM B Aene O MNpuMeHeHuUU
KoHBeHYyuu o rnpedyrnpexoeHuu rnpecmyrjieHuu eeHoyuda U HakasaHuu 3a Heeo (bocHusi u lepyezosBuHa
npomus Cep6buu u YepHozaopuu)®'.

3.2. Npepnonaraemble HapyweHusa MKBOT

YKkpavHa ykasblBasia Ha npegnonaraemMble criydyan (uHaHCUPOBaHUA OEATENIbHOCTM /L, Tak WM MHaye
cBsA3aHHbIX ¢ OHP un JIHP, n o6BuHANa Poccuio B HapyweHusax obasartensctB no MKB®T, kotopble
BbIpa3snuNUCb B HENPUHATAM Mep, MPenyCMOTPEHHbIX cratbamn 8-10, 12, 18 KOoHBeHuuK, BK/oYas
06HapyXeHue 1 6/10KMPOBKY [AEeHEXHbIX CPELCTB, B OTHOLLEHWM KOTOPbIX AKOObI CyLLIECTBOBa/IM NOAO3PEHMUS
B MX CBSI3U C BOEHHbIMU chopmuposaHuamu B AHP un NIHP®; paccnegosaHve cryyaes puHaHCMPOBaHUS
Teppopuama, Ha KOTopble YKpavHa ykasbiBasia B OddMUManbHbIX COOOLLEHUSAX B afpec POCCUIACKMX
opraHoB®, a Takke okasaHue NpPasBoBOK NOMOLLY B COOTBETCTBUM C 3anpocamu YKpanHbIC.

KnioyeBbiM BOMPOCOM, KOTOPbLIA MNpeacTosno paspewunts Cyay ANns OUEHKU 3asB/IEHUA YKpauHbl O
HapyweHusax Poccuein nonoxenuin MKB®T, sdABnsnace [OKa3aHHOCTb C/yYyaeB «(pMHaAHCUPOBaHUSA
Teppopusma» B cCMbicne cTtatb 2 MKB®T. Hanvune B obpalweHusax YKpauHbl [oKas3aTe/ibCTB

8L ICJ. Ukraine v. Russia. Merits. § 79, 169.

% |bid. § 80, 169.

3 bid.

3 Ibid.

% Ibid. § 81, 170.

% Ibid. § 83, 170.

7 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and
Montenegro). Judgement. I.C.J. Reports 2007 (1). § 209.

3 |CJ. Ukraine v. Russia. Merits. § 87—88.

39 Ibid. § 100.

40 Ibid. § 122.
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hMHaHCUpoBaHUA Teppopu3Ma MOrNo Obl MOC/YXWTb OCHOBaHMEM [/ BO3HWKHOBEHMA Yy Poccuu
0653aTe/IbCTB, 0 HApYLIEeHUN KOTOpbIX 3asBsna YkpanHa*,
Kak cnepyet n3 ctatbn 2 MKB®T, huHaHCHMpoBaHe Teppopr3Ma O3HavaerT:

[npepocTaBneHune] cpeacts nnm [ocyllecTsneHme] nx céopa ¢ HamepeHuem, YTo6bl OHWM UCMONb30BAJIUCD,
WM MPU OCO3HAHWM TOrO, YTO OHW GyAyT WMCMO/b30BaHbl, MOMHOCTBIO WM YaCTUYHO, A1 COBEpLUEHNS
<...>

(a) [esHWA, onpegeneHusi KOTOPbIX NpPUBEAEHbI B MEXAYHApOAHbIX [0roBOpax, NEPeYnCEHHbIX B
npunoxeHun Kk [MKB®T], unu

(b) no6oro Apyroro AesiHWsA, Hanpas/IeHHOTOo Ha TO, YTOGbl BbI3BaTb CMEPTb KaKoro-imbo rpaxaaHckoro
nmua vnyu N6oro Apyroro nvua, He NPUHUMAOLLEro aKTUBHOTO Y4YacTusi B BOEHHbIX AEeNCTBUAX B
CMTyalun BOOPYXXEHHOTO KOHMO/IKTA, WA MPUYMHUTE eMy TSHKKOe TeslecHoe NoBpexaeHve, Korga uenb
TaKoro [esiHWSi B CUJly €ro XxapakTepa Win KOHTeKCTa 3ak/Iio4aeTcs B TOM, YTOObI 3anyratb HaceneHvue um
3aCTaBUTb MPaBUTENLCTBO WM MEXAYHApPOAHYI0 OpraHv3aumio COBepLUMTb kakoe-nbo AeiicTBue umm
BO34EPXATbCH OT €ro COBEPLLEHMSI.

CneposaTesibHO, A1 BO3HWKHOBEHWA 006s3atenscT8 No MKB®PT [o/mkHbI MMETbCA AoKasartesbCTBa
HaIMuMA CBA3N MeXOY LEeHeXHbIMU onepaumsamn 1 AeaHUsaMU, nepedncieHHsiMu B naparpadax (a) u (b)
ctatby 2 MKB®T, domHaHcMpoBaHre KOTOpbIX ABNseTcsa o6bekTom pexuma MKBPT (nanee — npegukaTHble
aKTbl).

N3 onpegeneHns MOXHO YBUAETb, YTO OAHUM U3 Hambonee C/I0XKHO [OKa3yeMblX 3/IeMEHTOB [esHUS
(hvHaHCMPOBaHUS Teppopu3Ma AB/ISETCA HaMepeHMe UCMOJb30BaTb [eHeXHble CPeacTBa WM OCO3HaHue
TOro, YTO cpeacTBa OyAyT MCMOMb30BaHbl A1 COBEpPLUEeHUs NpeauKkaTHbIX akTos. [pu atom Cyn otmeTtun,
4TO MPU BbIHECEHWM peLleHuss eMy He TpebyeTcs ¢ AOCTOBEPHOCTbIO yCTaHaB/IMBaTb (PakTbl COBEpPLUEHUS
NpeguKaTHbIX akTOB BOEHHbIMKU (hopmupoBaHuaMK, geictBoBaBwumn B OHP un JIHP: 310 6yger
OCYLLECTBNATLCA NLWb MOCTO/bKY, MOCKOSIbKY HE0o6XoAMMO [ANS pelleHns Bonpoca O BO3HWKHOBEHWU Y
Poccumn obasarenscts no MKB®T.

B 3701 CcBA3N YKpanHa cTpemunacb 060CHOBaTb MPe3yMNLuuto, B CUYy KOTOPOW MHJIopMauus o 1to6om
OEHEeXXHOM nepeBofie B ajpec /uvl, Tak WM MHa4ve cBA3aHHbIX cO cTpyktypamn AHP wn JIHP, pgonxHa
pacueHuBaTbCcA Poccueil Kak nHdopmMaums o oMHaHCMPOBaHUM TEPPOPUCTUYECKON AeATeNbHOCTU. Takas
oLeHka obecneynna 6bl HANMUYNE KPUTEPUS OCO3HAHUS BO3MOXHOIO UCMOMb30BAHUS AEHEXHbIX CPeACTB A1
COBEpLLEHUSA NpeauKaTHbIX akTos*2, Cy/l, 0f|HaKo, He Coriacusica ¢ 3TUM NoaxoaoM, ykasas, uto AHP v JIHP
He ABNAOTCA OpraHn3aLnAMK, LMPOKO MPU3HaHHbIMKU Ha OULMasIbHOM YPOBHE pasiyHbIMK CTpaHaMu B
KauecTBe TeppopucTMueckux (Kak, Hanpumep, «Anb-Kanga»*’), B CBS3N C Yem CBSI3b (DUHAHCUPOBAHUS C
OHP un JIHP He MOXeT aBTOMaTM4yecKMm pacLeHuBaTbCA BO BCEX C/ydyasax Kak uHaHcMpoBaHue
Teppopuama*,

B o6GocHOBaHWe CBOWX apryMeHTOB YkpauHa npvBoguna Bep6asibHble HOTbI*® U COOBLIEHNS € MPOCcCL6amMm
MPOBECTU paccrfiefloBaHNe BO3MOXHbIX CrlyyaeB (PMHAHCUMPOBaHWS TeppopusMa‘®, a Takke 3anpocbl O
npPaBoBOi1 NMomoLLKn*’, peakuys Poccun Ha KOTopble, MO MHEHUIO YKpauHbl, He COOTBETCTBOBas1a CTaHAapTam
MKB®T. Cyf ykasasn, 4to ero 3afadva B faHHOM fiefle orpaHn4mMBasiacb YCTaHOB/MIEHWEM TOro, HapyLumia an
Poccusa ceom o6s3atensctBa no MKB®T coTpyaHuyatb WM npegnpuvHMMarb Heobxogumble Mepbl Mo
npeaoTspalleHnio MHaHCUPOBaHNA Teppopusma 1M 6opbbe C TakMMm (UMHAHCUPOBAHWEM, B TOM 4ucne
nytem O/IOKMPOBKM CYETOB MNOAO3PEBAEMbIX CMOHCOPOB Teppopu3ma, MNOMOWM B NpoBeAeHun
paccnefoBaHvsl [aHHbIX MNPECTYNIEHWA, WHULMUPOBaHUSI NpecnefoBaHusi®®. Cnop mexzay CTopoHamu
CBOAMIICA K TOMY, MMeNnu Sin MecTO Ha MOMEHT Oo6palleHuin Co CTOPOHbI YkpauHbl B aapec Poccuwn, B
KOTOPbIX COLEPX&/IUCb 3asiB/IEHNS O BO3MOXHbBIX C/lydasx (PUHAHCUPOBaHUSA Teppopusma, CBefeHus O
nofospesaembix U T.4., CO3failoliMe [0CTaTOYHble OCHOBaHMA A19 pearMposaHuMs B COOTBETCTBUU C
nonoxerHusamv MKB®T.

Cyn OTMETW/, YTO «/[oKaslaTe/lbCTBEHHbI nopor» (aHrn.: evidentiary threshold) ons BO3HWMKHOBEHUS
ob6a3arenscts No MKBPT u3MeHsieTcA B 3aBUCUMMOCTU OT Mep, KOTOpble [OO/DKHO MPUHATHL rocynapcrBo:

“ |bid. § 84.

42 bid. § 60, 70-71.

4 3anpeLieHHas B Poccum TeppopucTuyeckas opraHusauys.
4 |CJ. Ukraine v. Russia. Merits. § 76.

4 Cwm., Kk npumepy Ibid. § 88.

4 Cwm., kK npumepy Ibid. § 100.

47 Cwm., K npumepy Ibid. § 88.

4 |CJ. Ukraine v. Russia. Merits. § 74.
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Tako ctaHaapT OyaeT HMxe AN BO3HWKHOBEHWS 06A3aHHOCTU «ONpefesinTb U 0GHapYXWTb» AEeHEXHble
cpeacTBa (cTatbs 8 MKB®T)* unu npoBecTn paccnegoBaHue (ctatbst 9 MKBE®T)® 1 Bbille Aa 0653aHHOCTM
«3ab10KMpOBaTb» UM «apecToBaTb» AeHexXHble cpeacTBa (cTaTbss 8 MKBOT), kak u ans 06s3aHHOCTH
VHULMMPOBATL YrosloBHOE npecnefoBaHve (ctatbs 10 MKB®T)®?, Tak kak 04eBUAHO, YTO Nofo6HbIe Mepbl
B/IeKyT 60/1iee cepbesHble NOCNEeACTBUSA W OrpaHMyeHus npas /vy, nogo3peBaemMblX B (DUHAHCMPOBaHUM
Teppopusma.

B pesynbrate aHanusa p[okasarenbCTB, MpeAcTaBfeHHbIX YkpauHoi, Cya cuen, 4TOo B OTHOLUEHWM
6onblwein 4actm TpeboBaHWii Ha MOMEHT WHQOPMMPOBaHUSA PoccMm 0  BO3MOXHBLIX — Crlyyasix
(hMHaHCMpOBaHMA Teppopu3Ma YKpamHa He 060CHOBasia CyLeCTBOBaHME [AOCTATOYHbIX OCHOBaHWiA
nonaratb, 4YTO Te WAU WHble [EHEeXHble cpeacTBa, OaHKOBCKME cyeTa WM nuua  CBSA3aHbl C
(buHaHCUpoBaHUEM Teppopusma M 4TOo, crefoBaTesibHO, ¥ Poccun BO3HUKNIN 06s3aTenscTea no MKBOT,
KOTOpble OHa He BbINO/HUNA. Takne BblIBOAb!I OblIM cAenaHbl, B YACTHOCTW, B OTHOLLIEHUN 0653aTeNbCTB No
apecTy [EeHEeXHbIX CPeACTB, OCYLLECTB/EHNIO YTOMIOBHOIO NPec/efoBaHns®, yi0BETBOPEHIO 3aNpoCoB O
NPaBOBOI1 NOMOLLM®®, & TaKKe NPUHATUIO Mep No NPeAoTBpalLEeHU0 (IMHAHCMPOBaHKS Teppopu3ma (BK/Itouas
OTCMIEeXUBaHNE U NpefoTBpalleHne MbbiX onepauuii, cBAsaHHbix ¢ AHP un JIHP)®, npegycmMoTpeHHbIX
crarbamu 8, 10, 12, 18 MKB®T. Cyp ykasasl, 4To AoKa3aTelbCTBa, Ha KOTopble YKpanHa ccblnasiacb B CBOMX
BePOa/IbHbIX HOTAX WM WHbIX KOMMYHMKALMSIX, HE COAEPXaIn «A0CTAaTOYHO MOAPOGHbLIX CBEAEHMIN»>,
KOTopble MOrM 6bl CTaTb OCHOBaHWEM A1 BO3HWMKHOBEHMS «pa3yMHbIX MOLO3PEHUIA», KOTOpPbIE, B CBOK
ouyepesnb, 06s3a11 Poccuto NpuHATL Te WK UHbIE Mepbl, TpeaycMoTpeHHbie MKBDT.

Mpn 3TOM B OTHOLLIEHWM 3asBMeHWi A 0 HapyweHun ctatbn 9 MKB®T Cyga, ykasaB Ha «OTHOCUTENbHO
HU3KN»*® 0oKa3aTeNbCTBEHHBIV NOPOr, NPEAYCMOTPEHHbIA AAaHHOW CTaTbeld, 3akunsI, YTo MHopMaluu,
npefocTaB/ieHHOM YkpavHOW B BepOasibHbIX HOTaX, 6bI10 AOCTATOMHO AN NpuHATUS Poccrein mep no
paccnefoBaHuUio  BO3MOXHbIX CnyyaeB (MHaHCUMpoOBaHUA Teppopusma. B yacTHOCTW, YykaszaHHas
NHOpMaLUMA BK/IKOYaia «KpaTKoe U3/I0KeHWEe BUAOB AeAHWi, AKOObl COBEPLUEHHbIX Y1IeHaMN BOOPYXEHHbIX
rpynnnpoBoK, cBaA3aHHbIX ¢ AHP 1 JIHP, koTopble, N0 MHEHWIO YKpauHbl, COCTaBNAKT NpeankaTHble akTbl B
cootBeTcTBUN ¢ MKB®T, nmeHa nuu, nogo3peBaemMbiX B IMHAHCUPOBaHUN TEPPOPU3MA, a Takke AeTanu,
Kacalowmecss UCMNOMb3yeMblX CHETOB W MPEeAMETOB, MPUOBPETEHHbLIX Ha MNpPefoCTaB/EHHblE [EeHEeXHble
cpeacTBa»®®. 1o eAMHCTBEHHOE TpeGoBaHme YkpauHbl, kotopoe Cya noaaepxarn.

BepoATHO, 4TO B 3TOI YacTh Mexay CTOpOHamu Cnop B AEWCTBUTENBHOCTU CBOAW/ICS HE K HAIMYUIO NN
OTCYTCTBUIO TEX WU/IM UHbIX (PAKTOB, & CKOpee K UX oLeHKe. B naHHOM criydae dpakTuyeckne ob6CToAaTeNnbCTBa,
nUMerolme 3HadeHne 18 npuHATMA CyaoM pelleHus no 3asBfieHusM YKpaviHbl O HapylleHun Poccuein
nonoxeHunii. MKB®T, B 60/bLUMHCTBE CBOEM HE OCMapvMBa/IMCb CTOPOHaMW: Kak Poccusl, Tak 1 YkpauHa
CCbIIA/INCb Ha OfHU N Te Xe BepbasibHble HOTbl, OhMLMasIbHbIE 3aNpPOChbl CO CTOPOHbI YKpauHbl U AeCTBUSA
Poccun B oTBET Ha HMX. OfHAKO CTOPOHbI MO-pa3HOMY WMHTEPNPETMPOBa/IM NPenoCTaB/EHHbIE YKPaUHOi
CBefleHUs1 0 BO3MOXHbIX C/lydasx (hMHaHCMpPOBaHNS Teppopu3Ma. YKpauHa 3asBnsnia, YTo npeacras/ieHHas
MHpopmaums Gblna 4OCTAaTOMHO yoeanTesibHOM, YToObl Y Poccumn BO3HNKAN 06s3aTeNbCTBa N0 NPUHATUIO TEX
WM UHBbIX Mep B pamMKax pexunma cotpygHunyectsa MKE®T, B TO Bpems Kak, Mo MHeHUto Poccun, ykasaHHas
nHdopmaums He Oblsla [OCTATOYHO KOHKPETHOW. AHa/n3 apryMeHToB YkpauHbl no MKB®T He kacancs
Kakux-nbo KOCBEHHbIX [0Ka3aTesibCTB WU MNpe3ymnuuii, u3 kotopbix Cyagy npuwiocb 6bl MCXOAUTb C
YYeTOM OrpaHMyYeHHOro AocTyna YkpauHbl K Tepputopum Kpbima.

370 BNosiHe 06BACHMMO Npupoaoi obsszatenscts Poccun no MKB®T, 0 HapylleHWn KOTOpbIX 3asBAsna
YkpavHa. OHu npegnonaralnT NPUHATUE Mep, 00YC/I0BMIEHHbIX PeXNMOM coTpyaHuyectsa MKB®T B 60pbbe
C (pMHaHcMpoBaHMEM Teppopusma, B OTBET Ha CBeAeHUs, NpefocTaBNeHHble rocyAapCTBOM — YYACTHUKOM
MKB®T. O6s3aTenbCTBa rocyAapCcTB-y4acTHNKOB MO CBOEW NPUPOAE CXOXM C HEKOTOpbIMM 0b6s3aTeNlbCcTBamMu
B pamKax MexXayHapoOoHOro npasa MpaB 4YesioBeKa, KOTOpble HeKoTopble uccnenoBartenn WUMEHYHT

4 Ibid. § 91.
% Ibid. § 103.
5 lbid. § 91.
52 |bid. § 119.
% Ibid. § 98.

*  Ibid. § 119-120.
% Ibid. § 130-131.

% Ibid. § 145.
5 lbid. § 97.

% |bid. § 103.
% Ibid. § 107.
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KUHCTUTYLIMOHASIbHBIMU 0653arenscTBaMu» nnm CUHCTUTYLIMOHAIbHBIMU rapaHTusMu»°°,
WNHcTuTyumoHansHble 06A3aTensCcTBa CoCTaBNSAT OCHOBY TOTO U/IM MHOTO peXxuma 3alliuTbl Npas YesioBeka v
MMEIOT  LEeNblo  MNOAAEPXKY CUCTEMbI MPEeAOTBPALLEHMS BO3MOXHbLIX  HapylweHuit®:. K  Takum
WHCTUTYLIMOHASIbHBIM 06A3aTeNlbCTBaM OTHOCATCA 06s3aTeNibCTBa NPOBECTU paccnefoBaHusa Npy HaMunm
[O0CTaTOYHO MPaBAOMNOA0GHbLIX 3asiBfIeHUiA 0 HapyLleHUn npaB YenoBeka®?. OTMeYaeTcs, YTO 0CO6EHHOCTbIO
MHCTUTYLIMOH&/TbHBIX 0053aTe/fIbCTB C TOUYKU 3pEHUA [0KasblBaHWUA WX HapyLleHUs SBMSETCHA TO, UTO, Kak
npaBwo, «akTbl, BEKyLLMe [MX] BOHUKHOBEHME, PeAKO OCnapmnBatoTcs»®3, T0 OTHOCUTCS Npex/ae BCEero K
hakTam, NoATBEPXAAIOLLMM, YTO «3asiB/IeHNS [0 BO3MOXHbIX HapyLUeHWUsX npas Yenioseka] 6o/ AoBeAeHbI
[0 cBefleHMs1 BracTei»®. B CBA3W C 3TUM CMop Mexay YKpauHoi v Poccueli B OTHOLIEHUW COG/IAeHUs
Poccrnein MKB®T, ckopee, MOXHO OXapakTepu3oBaTb Kak CMop O pUAMYECKON WHTepnpeTauum
YCTaHOB/IEHHbIX (DAKTOB B cBETE NonoxeHnin MKBDT, Hexxenn kak cnop o dakre.

B TO Xe BpemsA MCMNOMb30BaHNE KOHUEMUMU «[0Ka3aTe/IbCTBEHHbIX MOPOroB» Hapsgy CO CTaH4apToM
«ybeanTenbHbIX [oKasaTefnbCTB», Takke 0603HauyeHHbIM B PeweHun ot 31 aueBapa 2024 roga, Bbl3biBaeT
Bonpocbl. Cyn He 06bSACHMA, Kak yKasaHHble CTaHO4apTbl COOTHOCATCA Mexay COO6OW, YTO CTaHOBUTCSH
0COGEHHO MNPOGMEMATUYHBIM B CBETE pPas3NUMin  «[0Ka3aTe/IbCTBEHHbIX MOPOroB», OTHOCALLUMXCA K
onpeaeneHHbiM obsizatenibctBam no MKB®T. Tak, Ans 06s3arenbLCTB N0 apecty akTMBoB Cyg cocnascs Ha
CTaHAgapT «pasyMHbIX OCHOBaHWI nogo3peBaTb» (aHrn.: reasonable grounds to suspect), Toraa Kak ans
06a3aTenbcTBa NO NPOBEAEHWNIO pacc/iefjloBaHNA [0Ka3aTe/IbCTBEHHbIN Nopor, N0 MHeHno Cyaa, ABnseTcs
«OTHOCUTENBHO HU3KUM»®. ABAAIOTCA SIM OHU BCE WAEHTUYHBIMU MO OTHOLUEHMIO K OCHOBHOMY CTaHZapTy
«ybeanTenbHbIX [oKa3ateNnbCTB», BbigesieHHoMy CynoM? EcCnv HeT, TO B YeM CMbIC/ BbIAE/IeHNs Takoro
cTaHgapta? B 3TOM OTHOWeEHUW aptukynaumio Cygom  CBOMX [0BOAOB, KacalolMxcsa BOMPOCOB
[l0Ka3blBaHWs, HeMb35 Ha3BaTb NOC/e40BaTe/TbHON.

3.3. Npegnonaraemble HapyweHus MKP[

HecmoTpsa Ha 10, uto Cyay yXe npuxoguaocb UHTepnpetTnposats nonoxeHua MK/IPA B aene o npumeHeHuu
MK/IPA (Kamap npomus O6bedUHEHHbIX Apabckux dmupamos), AaHHoe Aenlo He Obl/1I0 pacCMOTPEHO Mo
cywecTBy (Kak U WHble fena, Kacalwmecs AaHHON KoHBeHLuM)®. OTyacTi No3TOMy MHOMVE NpeacTaBuTen
topuguyeckoro coobuectsa C MHTeEpecoM oxuganu peweHne Cyga no fgeny o npumeHeHuu MKB®T u
MK/IR4.

NaBHbIM KamMHeM MPEeTKHOBEHMS B NO3MuusAX Poccum n YKpauHbl CTasl BONPOC onpefeneHns TepMuHa
«pacoBasd [OUCKpPUMUHaLMA», 3akpensieHHoro B ctatbe 1 MKJ/IPA. YkpauHa ykasbiBasia, 4TO MOHATME
QVCKpUMMHaLUMK, copepxaweeca B nyHkte 1 cratem 1 MK/PL, npegnonaraetr He  TO/bKO
OVCKPUMUHALMOHHYIO Lieflb, HO U ANCKPUMUHALMOHHBLIE NOCNEeACTBMA AEACTBUIA rocyaapcTsa, Npu KOTOpbIX
NPVHATbIE UM MEPbI, BHELLHE HENTPasibHblE M MPSAMO He CTaBsiLme nepes coboil Lenb NopaXeHus B npaBax
TON MW VHOW Tpynnbl, OTANYAKLWENCA NO NPU3HaKy packl, LBETa KOXW UAN 3THUYECKOW NPUHAL/EXHOCTM
(panee — 3awuwaemas rpynna), MOryT HEnponopuMOHa/IbHO OKasbiBaTb HEraTvMBHOE BO3AENCTBME Ha
Takylo 3awyuaemyto rpynny®. Poccusi B LeNOM He ocrnapuBasia 3TOT MOAX0L K ONpeAenieHuto MoHATUA
OVCKpUMMHALMKW, OfHAKO HacTauMBasla Ha TOM, 4YTO HepaBHOe obpalleHne WM HEeMponopuuoHasibHbIe
HeraTuBHble MOCNEACTBMSA ANS TOM WM MHOW 3aluliaemoi rpynnbl Kak TakoBble He BAEKYT BbiBOAA O
AVCKpUMUHaL MK, ecnin nofobHoe obpalieHve (MM NOCNeACTBUA) He SB/ISETCA HenocpencTBEHHbIM
pe3ynsTaTtoM MNpeanoyvYTeEHUn UNN OrpaHNYeHnii Ha OCHOBE 3THMYECKON MPUHALEXHOCTH, a Takke ec/u
NpYHMMaeMble ToCy1apCTBOM Mepbl 06YCMOB/EHbI «PABOMEPHbLIMU LiENsaMI»%e. B OTBETHOI aprymeHTaLum
POCCUIACKOIM CTOPOHbI KPaCHOI HUTbIO MNPOXOAWUT MPUHUMMMANIBHO BadKHOE pacCyXaeHue O TOM, 4TO
AVCKpUMUHaLMeRn B Nt06OM Crlyvae He MOTYT SBASATLCSA MEPbl, OCHOBAHHbIE Ha «MOMUTUYECKUX MHEHUSIX U/

8 Stirner T. The Procedural Law Governing Facts and Evidence in International Human Rights Proceedings. Brill Nijhoff. 15 July 2021.
P. 159.

¢ Ibid.
2 Ibid.
% Ibid. P. 161.
% Ibid.

8 |CJ. Ukraine v. Russia. Merits. § 103.

% |CJ. Application of the International Convention on the Elimination of All Forms of Racial Discrimination (Georgia v. Russian
Federation). Judgment of 1 April 2011; ICJ. Application of the International Convention on the Elimination of All Forms of Racial
Discrimination (Qatar v. United Arab Emirates). Judgment of 4 February 2021; ICJ. Armenia v. Azerbaijan. Order of 17 November
2023.

5 ICJ. Ukraine v. Russia. Merits. § 183.

% Ibid. § 189, 191.
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penurum»®® 3alumIaemMoin rpynnbl, Tak Kak nofo6HOEe pacluMpeHne MOHSTUS ANCKPUMMUHALMN UCKA3WU/IOo Gbl
3TOT TEPMUH 10 HEYy3HABAEMOCTU U CHU3MMO Gbl achdpekTUBHOCTL MK/TPA™®.

B utore B cBoux BbiBogax Cyn OCHOBbIBA/ICA Ha MOHATUM AWCKPUMUHALMK, MPU KOTOPOM Mepa,
KaXyLlascs HeWTpasibHON, «NpOU3BOAUT HEcOpa3MepHbI HeraTvBHbIA 3dhdhekT Ha npasBa 4enoBeka Unu
rpynny, OT/IMYaloLLyOCA MO NPU3HaKy packl, LBeTa KOXW, POAOBOro, HauMOHa/IbHOrO WAW 3THUYECKOro
NPOVCXOXAEHUS, €CMN TOSIbKO 3TOT 3(PhekT Henb3ss 0OBbSACHWUTb TakMM 06pa30M, KOTOPbIA Obl HUKAK He
OTHOCW/ICA K 3anpelleHHbIM OCHOBAHUSIM, YKasaHHbIM B NyHkTe 1 ctatbu 1 [MKAPAO]»™. Mpu atom Cya
nogaepxan nosmuuio Poccun, cornacHo KOTOPO MOHATUE AMCKPUMUHALMMW HE OXBaTbiBAET MOAUTMYECKME
ybexaeHns 3awmwaemMoin rpynnel. Cyg OTMETW/I, YTO ONpeAesnieHne pacoBOi AUCKPMMUHALMM B KOHBEHLMM
BK/IIOYAET «HALMOHA/ILHOE UMM 3THWYECKOE MPOUCXOXAEHNE»'? N UTO «3TU CChIIKU Ha “MPoUCXoXaeHue” "
03Ha4aloT, COOTBETCTBEHHO, CBSA3b YeN0BEKA C HALMOHA/IbHOM 1IN 3THUYECKO FPynnoi Npy POXAEHWUN», Kak
N «Opyrme 3neMeHTbl OfnpefeneHuss pacoBOi  AWCKPUMUHALMKW, a WMEHHO pacy, LUBEeT KOXu W
npoucxoxaeHre»™. IMeHHO No 3Tol NpuuKMHe, No MHeHwio Cyga, NoAUTUYecKkass WAEHTUYHOCTb WK
nosmMTnyecKas nosuuMsa simua UM rpynnebl HE MOrYT BbICTYNaTb 3HAYMMbIM (PakTOpoM Mpu onpeaeneHun
3THUYECKOTO NPOUCXOXAEHUS.

N3 npeacrtaBneHHOro onpefeneHns BUAHO, 4TO NpW  YCTAHOBMEHWM hakTa «HecopasMepHOoro
HeraTMBHOro adodpekTa» B OTHOLLEHMM 3almwaemoit rpynnel Cya ncxoguT n3 npesymnumm Toro, YTo mepbl
ABNAKTCA AUCKPUMUHAUMOHHBIMK, U MEPEHOCUT OpemMs [oKasblBaHWA Ha OTBETYMKA, KOTOPbIA LO/KEH
npeacTaBuTb AoKasaTeslbCTBa, OMpOBeprawline ykasaHHyl npes3ymnumio 1 noarsepxjarolue, 4to
paccmarpuBaemble  Mepbl  00YC/IOBNIeHbl  UHbIMW  (MPaBOMEPHbIMW)  MOTMBaMMW, YeM 3dTHU4Yeckasi
NPUHaANEXHOCTb 3allmLLaeMol rpynnbl.

MopobHasn npe3yMnuusa XOpoLLOo U3BECTHA MeXAyHapoaHoMy npasy. OHa OCHOBaHa Ha BMoJiHe pasyMHOM
npeacTasneHn 0 TOM, YTO 3a4acTylo camMmy Mepbl (HanpuMep, 3aKkoHogaTtesbHble) U X 060CHOBaHUSA peaKo
hOPMYNMPYIOTCA B OTKPOBEHHO AVCKPUMWHALMOHHBLIX TEPMUHAX, B CBA3M C YEM 3asABUTENAM MOXET ObITb
[OCTaTo4yHO TPYAHO, €ec/iM  BOO6LLEe BO3MOXHO, JoKasaTb, 4YTO (pakTuyecku [elcTBUS rocygapcrsa
npecneayT AUCKPUMUHALMOHHbIE MOTUBLI. CornacHo psgy pewwenuin EBponelickoro Cyga no npasam
yenoseka Mo genam, rge paccmaTtpuBasiCb 3asiB/IEHUS O KOCBEHHOW AUCKPUMMHAULWMW, eCnn 3asBuTeNb
npepctaBuT prima facie pokasatenbCTBa, YTO Ta WM MHas Mepa MMEET O4YeBMAHbIM HebnaronpusATHbI
3hheKT ANs KOHKPETHOWM TPynMbl /ML, NO CPABHEHUIO C APYrMMUW Fpynnamu (Hanpumep, NoATBEPXAaeMblii
ohMLManbHON CTaTUCTUKON), OUCKPUMMHAUNS MNPE3IOMUPYETCS M Opems [oKasbiBaHUSA MEPEHOCUMTCS Ha
rocyapcTBO-OTBETUMKA, KOTOPOE [O/MKHO MpeAcTaBuTb [oKasarefnbCTBa TOro, YTo NPUHATME Mep 6bi1o
06yc/I0BMIEHO NpaBoMepHbLIMU LensaMu™. K npumMepy, B pelLeHnmn oT 6 sHeapsi 2005 roga no geny Hoogendijk
v. the Netherlands, KOTopoe Kacanoch 3asiBfIEHUA O AUCKPUMUHALMMW XEHLLMH NPUMEHUTENBHO K MpaBaM Ha
nostlydyeHne coumasibHbIX BbINat No HeTpygocnocobHocTu, ECMNY otmeTun:

[Klorpa 3aaBuTenb MOXET gokasaTb Ha OCHOBE HEOCMOPUMON OhMLManbHON CTaTUCTUKM Hanuume prima
facie npu3HakoB TOro, 4TO KOHKPETHOE NpaBW/O, XOTSA U CCHOPMY/NMPOBAHHOE HEWTpasibHbIM 06pasoM, B
[JeNcTBNTeNIbHOCTM  3aTparvBaeT  OYEBWAHO  GOMbLUMIA  MPOLEHT  XXEHLMH, HEXeNn  MYXUWH,
FocynapcTBO-OTBETUMK [O/MKHO [0Kas3aTb, YTO 3TO pe3ynbrar [BAnsHUA] O6BLEKTUMBHbLIX (DaKTOpoB, He
CBSI3aHHbIX C AUCKPUMUHALMeEl No NoMoBOMY NpU3Haky'.

AHa/I0TMYHbIM 06pPa3oM B KOHTEKCTE WMHBECTMLIMOHHOMO ap6uTpaka aHanui3 apbutpamu 3asiB/ieHuli o
HapyLLEHMM roCy1apCTBOM 06s13aTeNbLCTBA NPEA0CTaBUTL MHBECTOPAM HAaLMOHA/TLHBIV PEXUM npeanosiaraet
YCTaHOB/IEHWE MNPE3yMNUMN HEMNPaBOMEPHOW AMCKpPMMMHAUMM B C/lyyae, €C/IM MHBECTOp [OKakeT
HepaBHOMPaBHOE OTHOLLEHME MO CPaBHEHMWIO C HaUMOHa/IbHbIMU MHBECTOPAMMW, HaxXoAsAWMMUCS B CXOXUX
obcToATeNnbCcTBaxX. JaHHas npesymnuus BAeYeT nepeHoc 6peMeHmn AoKasbliBaHUsSI Ha roCyapCTBO-OTBETUMKA,
KOTOpOe A0/MKHO NPeAcTaBUTb AoKasaTeNlbCTBa TOro, YTO NPUHSITbIE MEPbI NpecsieayoT NpaBoMepHbIe Lesn.

5 |bid. § 188. Cm. Takxke § 199.
0 |CJ. Ukraine v. Russia. Merits. § 199.

™ lbid. § 196.
2 |bid. § 199.
 Ibid.
™ Ibid.

> ECHR. Guide on Article 14 of the European Convention on Human Rights and on Article 1 of Protocol No. 12 to the Convention.
Prohibition of discrimination. 31 Aug 2022. § 83. URL: https://www.echr.coe.int/documents/d/echr/Guide_Art_14 Art 1_
Protocol_12_ENG (garta o6pauweHusi: 15.03.2024).

% Hoogendijk v. the Netherlands (dec.). 2005.
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Tak, aHanuM3upysa pacnpegeneHve 6pemMeHW [okasbiBaHua B pamkax crtaten 1102 HA®PTA, coctas
ap6uTpaxa B pelweHun no geny Pope & Talbot v. Government of Canada ykaszan:

[B] KauecTBe NepBoOro Liara pexuMm, NpegocTaBNeHHbIA MHOCTPAHHON MHBECTULMM, 3alUULLEHHON CTaTbei
1102(2), Heo6X0AMMO CPaBHUTbL C [pPeXMMOM], NPeAoCTaB/IEHHbIM BHYTPEHHUM WHBECTULMSM B TOM Xe
cekTope 6usHeca unn aKoHoMKKK. OfHaKo 3TOT LWar He AB/seTcs nocnegHuM. Pasnnuvsa B pexumax 6ygyT
npe3ioM1MpPoBaTLCA HapylawwyMmn cratbio 1102(2), ecnm TObKO OHW He WMMEelT pasyMHON CBf3U C
rocyJapCTBEHHOIM NO/MTUKOW, koTopas (1) He MPOBOAWT HU BHELUHWX, HW Ae-(DaKkTo pasnuunii Mexay
WHOCTP@HHbIMW W HaUMOHA/IbHBIMU  KOMMaHWAMKW, U (2) WHbIMM 06pa3oM He noApbiBaeT Luenu
nmbepanusauum nHeecTuumii HA®TA” (CHOCKM ONyLLEHBI).

COO0TBETCTBEHHO, YKpauHa Kak 3asaBuTeNlb JO/MKHa Oblia [okasaTb, YTO Te WKW UHble Mepbl, KOTopble
npeanpyHUManMCb POCCUIACKM NpaBMTEeNbCTBOM nocse 2014 roga co3galoT «HecopasMepHbIil HeraTuBHbIN
aphekT» ANA 3awmwaemMblX rpynn — ITHAYECKMX YKPaVHLEB W KPbIMCKMX Tarap, NPOXMBalOWMX Ha
Tepputopun Kpbima. lMocne atoro 6pemMsa [okasbiBaHWS nepexoauno Ha Poccuio, kotopas fo/mkHa 6bina
npeacTaBuTb  AoKasaTesibcTBa TOro, YTO Mepbl B OEWCTBUTENBHOCTU HUKaK He Oblan CBS3aHbl C
3anpeLleHHbIMKN  OCHOBaHUAMKW. MHOrMe aprymeHTtbl YKpauvHbl MNOAKPENnAsnncb pasnuyHbiMU OoTYeTamm
onUManbHbIX M HE3aBMCUMMbIX OpraHusauuii, BK/OYast YnpaeneHue BepxoBHoro komuccapa OOH no
npasam 4yesioBeka. B OTHOLLEHUN yKa3aHHbIX UCTOYHUKOB Cyf, OTMETUS, YTO HNYTO HE MeLLaeT NPUHATb UX K
CBEEHUI0, N YTO OH MOJOWAET K UX aHa/M3y C YYETOM pas/iMuyHbIX (DAKTOPOB, BK/OYas HE3aBUCUMOCTb
NCTOYHUKA CBeAeHUiA, Mpoueaypy c6opa nHgopmauum n ap.”

Cya, oTkIoHUA 60NbLUYIO YacTb TpeboBaHUiA YKpauHbl, ykasas, UTO OHa He cMoraia 060CHOBaTb Hanyme y
Poccun Heob6xogMmoro AUCKPUMMUHALMOHHOTO MOTWBA, OOYC/I0B/IEHHOTO 3THUYECKON MNPUHAA/IEXHOCTbIO
KPbIMCKMX Tatap uwnu ykpavHues. Cya nnMb0 OTMETU, UTO YKpauHa He npeactaBuia  [0CTaTOYHbIX
[oKa3aTesibCTB SABHOMO «HECOPasMepHOro HeraTMBHOrO addiekta» Tex WIM WUHbIX Mep, BblAENALWmnX
KPbIMCKMX TaTap ¥ 3THUYECKMX YKPaVHLEB MO CPABHEHWIO C APYTMMU 3THUYECKUMU Tpynnamn’®, nn6o ykasan
Ha npeacTaBneHHble POCCUNCKON CTOPOHOM OOBSACHEHWST O TOM, YTO Mepbl, NpUHATblIE Poccuein, 6binn
06yCnoB/IEHbl TEMW WM WUHbIMW (hopMamMu MOMUTUYECKON akKTUBHOCTU WAW PENUTMO3HbIMW B3rAsgamu
KPbIMCKOTATapPCKNX W YKPAMHCKUX MEHbLUMHCTB, TO €CTb O0O6CTOATeNbCTBAMU, HE  SAB/AKOLWMMUCA
OCHOBaHUSIMK, yKazaHHbIMM B nyHkTe 1 ctatbk 1 MK/PA®. CnepoBatenbHO, GOMbLUMHCTBO TpeGoBaHui
YKpauHbl He OblI0 MOAKPEN/EHO JoKa3aTeNnbCTBaMy, [AOCTaTOYHbIMU, 4YTOObI MPUMEHUTb MNPE3YMILMI0
OVCKpUMMHaLMKW, WX Xe OblI0 BCTPEYEeHO [JokKasaresibCTBaMM CO CTOPOHbI Poccuu, [O0CTaTtovyHo
ybeauTenbHbIMM NS ONpoOBEPXeHWs npesymnuun. Npy 3TOM Jaxe OrpaHWyYeHHbIn AO0CTYn YKpauHbl K
[oKasaresibCcTBaM B CUJly OCYLLEeCTB/IeHMs Poccreil TeppuToprasibHOro KOHTPoNs Hag KpbIMOM, Ha KOTOPbIi
MexayHapoaHsblin Cyg o6patnn BHMMaHWe, He No3Bosiua Cyay nogaepxarb 3asBneHnst YKpanHbl.

VckntoueHne cocTaBnsieT Nulib TpeboBaHWe YKpauHbl NpusHaTb Poccuto Hapylumvsliein nyHKT (e)(v)
ctarbn 5 MKJ/1P/, BBMAY OrpaHMyeHns npaBa 3STHUYECKNX YKPaUHLEB, NPOXMBaoLWmMx B KpbiMy, Ha nosnyyeHue
LLKO/IbHOrO 06pa30oBaHusA Ha YKPauHCKOM SA3blKe. DTOT BbIBOA, OCHOBAH Ha NPVIMEHEHWUW OMUCAHHON Bbllle
Npe3ymnuMmM KOCBEHHOW AWCKpUMUHaLmMK, KoTopyto Cyf BbiBE/T HA OCHOBaHUWM CTATUCTUYECKUX AaHHbIX O
«PEe3KOM Crnafe KOJIMYecTBa YYEHMKOB, MOJyHaloWmX LIKOSIbHOE 06pa3oBaHMe Ha YKpavHCKOM si3blke»®! ¢
2014 no 2016 roa®%. Poccusi cTpemMuniachk ONpoBEPrHyTh 3Ty NPe3yMMUMIo 1 AoKas3aTk, YTo crnag 6bl1 Bbi3BaH
OOBLEKTVBHLIMM  MPUYMHAMKM, HEe CBA3aHHbLIMW C nNpegnonaraeMoi  AMCKpUMWHaUMER, B YaCTHOCTM
€CTECTBEHHbIM CHWKEHWEM crnpoca Ha obpa3oBaHue Ha YKpauHCKOM A3blKe, B TOM YMCne B CUY TOrO, YTo
yacTb UTesneli YKPauHCKOro MNpOMCXOXAeHUs MokuHyna Kpbiv nocne mapta 2014 roga®. OpgHako

" Pope & Talbot v. Government of Canada. Award on the Merits of Phase 2. 10 April 2001. § 78. Mogpo6Hee 0 pacnpeaeneHun u
nepeHoce 6peMeHn [oKa3blBaHUsi NPU OLEHKe 3asiB/IeHN O HapyLUeHUn 06sa3aTenbCTBa NPefoCcTaBUTb HALVOHA/TbHBIV PEXUM B
KOHTEKCTe MHBECTULMOHHOTO apbutpaxa cM.: Aristidis T. Burden of Proof in Investment Treaty Arbitration: Shifting? Humboldt Forum
Recht, 2018. P. 91-104. Available at SSRN: https://ssrn.com/abstract=3430175.

8 |CJ. Ukraine v. Russia. Merits. § 175.

®  Hanpumep, aHanu3vpys 3asiBNeHnst YKpauHbl O TOM, YTO KpbIMCKME TaTapbl ¥ 3THUYECKMe YKpauHLbl COCTaB/SANN 3HAUYUTENbHYIO
[I07110 XXepPTB HACU/bCTBEHHbIX NPECTYNIEHW, coBepluaBLumxca nocne 2014 roga, 4To Ak06bl NOATBEPXAAN0 ANCKPUMUHALMIO MO
npu3HaKy HauMoHaIbHOV npuHagnexHoct, Cyf cocnasics Ha craTtuyeckne faHHble, B COOTBETCTBMM C KOTOPbIMW Hapsgy C
KPbIMCKAMW  TaTapaMu W 3THUYECKUMU yKpauvHLAMW )KepTBamn Takux MPecTyn/eHnin CTaHOBWWCL /NLA PYCCKOro Uau
LeHTpasibHoa3maTtckoro npovmcxoxaenusi. Cwm.: Ukraine v. Russia. Merits. § 216. Mpu atom Cya He OLeHBaN BMEHEHME YKa3aHHbIX
npectynnenuii Poccun. Cwm.: Ibid. § 217.

8 Cwm., k npumepy, ICJ. Ukraine v. Russia. Merits. § 214, 216, 241.

8 Ibid. § 358.

8 Ibid. § 363.

8 Ibid. § 347.
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fokasatenbcTBa U O0OObsICHEHWs, npeAacTaBneHHble Poccueit, Cya cuen «He B MOSIHOM  Mepe
y6eauTenbHbIMU»®,

MpumeHeHne CyaoM Mpes3yMnuunm B AAaHHOM C/lyvyae C/IOKHO CYECTb COOTBETCTBYIOLMM KakK CMbIC/TY
nonoxexuii MKJ/IPL, Tak 1 npaktuke camoro Cyaga no BornpocaM gokasaTefnbCTB. CTaTucTuyeckne gaHHble
06 yMeHbLUEHUW Yuc/ia YY4eHUKOB, Monyvarowmx o6pasoBaHNe Ha YKPauHCKOM S3blKe B KPbIMCKMUX LUKOMaXx,
Nno CyTW, OKasaIMCb €AVHCTBEHHbIM [0Ka3aTeNlbCTBOM, Ha KOTOPOM OCHOBbiBasica Cyh, Befdb WHble
JoKasaTtenibCTBa, MpeAcTaB/ieHHble YKPauHOW, BK/4Yas CBUAETENbCKME MOKa3aHWs O SKOObl MMEBLUMX
MECTO C/lydasix «MNPUTECHEHU»®® 1 «MaHUNyNATMBHOIO NoBeAeHns»®® ¢ Lenblo co3gaHust NpensaTcTBuiA B
BbIPQXKEHWUN POAMTENAMK YUYEHWKOB CBOMX MPeArovTeHnin B uyacTu fA3blka 06ydeHusi, Cyg otsepr?.
OueBUgHO, 4TO nogobHasdA cTaTUCTMKa B NydlWlEM C/lydae MOXET pacueHuBaTbCA Kak KOCBEHHOe
fokasatenbctBo. B cBoio ouepeab, Cya apTuKynMpoBasl [OCTATOYHO OCTOPOXHbIA MOAXOA K OLEeHKe
KOCBEHHbIX [A0OKa3aTesibCTB B pelleHun oT 9 anpensa 1949 roga no geny o kaHasne Kopgpy (CoeduHeHHoe
Koponescmso npomus AsnbaHuu), KOTOpoe TpaguLMOHHO cuMTaeTcs Bedylum NpeuefeHTOM No AaHHOMY
Bonpocy. [MoaTBepAMB, UTO KOCBEHHblEe AoOKa3aTeNbCTBa B LENOM «MNpUHUMatoTCA [cyaamu] BO Bcex
npaBoBbLIX cucTemax»®, Cyn TeM He MeHee OTMETW/1, YTO BbIBOfbl HA OCHOBE KOCBEHHbIX [0Ka3aTe/bCTB
BO3MOXHbI, «KOrfa [Takve fokasaTesibCTBa] OCHOBaHbl Ha psge (DakToB, CBA3AHHbIX BMECTE U JIOTMYECKM
BEAyLIMX K €OMHCTBEHHO BO3MOXHOMY BbIBOAY»®®. 3To BrnonHe 060CHOBAHO, BEfb KOCBEHHblE
JokKasaTtesib,CcTBa He MOryT ObiTb NMWb OTAA/IEHHO CBs3aHbl C MCKOMbIM (DAaKTOM U NPOM3BO/LHO AenaTtb
nexallee Ha CTOpoHe OGpems [oKasblBaHWS «HEBECOMbIM». [lokasaresibCcTBaM, MMEKLWMM 60/iee TECHYH
CBSA3b C MWCKOMbIM (DaKTOM, [O/DKHO OTAaBaTbCsA npegnodteHne. B nutepatype, NOCBSILEHHON
aMepuKaHCKO/ Teopuy [oKas3aTeslbCTB, TakkKe YyKasblBAETCA Ha MNPUOPUTET WHAMBUAYa/IM3NPOBAHHbIX
[l0Ka3aTeNlbCTB nepeq, «rofibIM/ CTaTUCTUUECKUMU AaHHLIMM», KOTOpbIE B CUJ/Ty CBOEI NPUPOAbl HEN3GEXHO
yBEMMUYNBAIOT PUCK OLUMOKKN B OLIEHKE A0Ka3aTeNbCTB.

Pa3Be yMeHbLUEHME uucna Y4YeHWKOB, MNOJyyalolwmx 0OpasoBaHME Ha YKpauvHCKOM £3blke, per se
Hen3bexHo CBUAETeNbLCTBYET O AUCKpUMUMHAUMWM? O4yeBWOHO, 4YTO B [aHHOM C/lyyae KOCBEHHble
JokasaTtesnibCTBa, npefcTaB/ieHHble YKpauvHON, Hesb3s cuntaTbh «BeAyLuMn K eAVHCTBEHHO BO3MOXHOMY
BbIBOAY» 00 YCTONYMBOM NpakTvke LUCKPUMMHAUMWM CO CTOPOHbI Poccun, 4TO HaxoguT OTpaxeHue B
aprymeHTaumy poCCUNCKOM CTOPOHBbI, 3ak/tovaBLUeiics B MpeAcTaBNeHnmn aisTepHATUBHbLIX NPUYUH, KOTOPbIE
MOr/I1 06YC/I0BUTbL CTaTUCTWKY, HA KOTOPYI ccblianack YkpavHa. BbiBog Cyna Bbi3biBaeT elle 6onblue
BOMPOCOB, €C/in y4yecTb, 4To Cyfd He ykasasl Ha KOHKPETHbIE Mepbl, NpeanpuHsaTblie Poccrein B obnactu
06pas3oBaHusi, KOTopble OOYyC/OBUAM Npeanoniaraemblii HeratMBHbIA 3(P(IEKT B OTHOLIEHWM 3THUYECKMX
yKpanHueB. YTBepxaeHue xe Cyga o ToM, Uto «Poccuiickas ®egepaunsi ocyLeCcTBASIET NOJHbIA KOHTPOSb
Ha[ CUCTEMOI rocygapCTBEHHbIX LKON B KpbiMy, B YaCTHOCTM Haf A3bIKOM 06Y4YEHWS U YCMIOBUSMU €ro
NCMO/b30BaHNs POAUTENSMU U AeTbMU»®, eiBa N MOXHO CuMTaTb AOBOAOM, KOTOPbIA cam Mo ce6e MoXeT
BBECTW B [elCTBUE NPe3yMnuuio 1 nepeHecTn bpems gokasbiBaHWs Ha Poccuio B OTCYTCTBME A0Ka3aTeNbCTB
peasibHOro HeraTMBHOIO agphbekTa B OTHOLLEHUN 3aLMLAEMOi rpynnbl, Hanbosiee BEPOATHbIM 0ObSICHEHNEM
KOTOPOrO SABASETCA AUCKPUMUHALNS MO NPU3HAKY 3THUYECKON NMPUHAANEXHOCTHN.

3.4. Bonpocbl OTBETCTBEHHOCTM

Kak cnepyet u3 PeweHunsa ot 31 aHeBaps 2024 ropa, Cyn yposnetsopun TpeboBaHUA YKpauHbl Wb B
OTHOLUEHWUWN [ABYX W3 OAMHHAAUATV 3anpallvMBaeMbiX Mep OTBETCTBEHHOCTM®?, BK/OYas KOMMeHcauulo 3a
HapyLLeHVsa KOHBEHLMI 1 BO3MeLLeHne MopasibHOro Bpea. bonee Toro, B kauecTtse Mep OTBETCTBEHHOCTU
Cyf BbIGpasl MCKOUMTENBHO caTUCakumio®®, NocTaHOBMB, YTO MpU3HAHWE camoro hakTa HapyLueHWs
MeXyHapoAHOro npasa Co CTOPOHbI Poccun 6yaeT A0CTaTOuHbIM, Y OTK/IOHUS BCE AeHexXHble TpeboBaHuA

8 bid. § 361.

% Ibid. § 363.

% Ibid.

87 Ibid.

8 |CJ. Corfu Channel (United Kingdom of Great Britain and Northern Ireland v. Albania). Merits. 9 April 1949. P. 18.

8 Ibid.

% Stein A. Allocation of the Risk of Error in Civil Litigation. Foundations of Evidence Law. Oxford Academic, 2005. P. 238.

% Ibid. § 360.

92 1CJ. Application of the International Convention for the Suppression of the Financing of Terrorism and of the International Convention
on the Elimination of All Forms of Racial Discrimination (Ukraine v. Russian Federation). Reply Submitted by Ukraine. 29 April 2022.
P. 375-377.

% Stoica V. Remedies before the International Court of Justice: A Systemic Analysis. Cambridge University Press, 2021. P. 29.

98



YKPaMHCKOIN CTOpoHbI**. Pellenne oT 31 aHBaps 2024 roga B 4acTW BOMPOCOB OTBETCTBEHHOCTU B YEM-TO
CXOXe C AefloM O rpuMeHeHuu KoHseHYyuu O npedyrnpexoeHuu npecmyrn/ieHuu 2eHoyuda u HakasaHuu 3a
Hezo (BocHusi u epyezosuHa npomus Cepbuu u YepHozopuu), raoe Cyn, TOXe YCTaHOBWI, YTO caMm hakT
HapyLLEHNST MeX/AyHapOoAHOrO Npaea, a He KoMneHcaums®™ sABnseTcs AoCTaTouYHOlM Mepoii OTBETCTBEHHOCTY,
Tak kak Cya He CMOr yCTaHOBUTb CBSI3b Mexay obssarensctsamu Cepbum npefoTBpatuTb reHouus u
cutyaumeidi B Cpebpennue®®. Bonee TOro, CTOMT OTMETUTb, 4YTO MNpU3HaHWE hakTa HapyLleHus
MEeXAyHapO4HOro npaBa sABNSETCA Hambonee npucyxgaemoinn Cyoom Mepoil OTBETCTBEHHOCTM KaK B
CamMoCTOsITE/IbHOM KayecTBe, Tak M B COBOKYMHOCTM C ApyrMMu mepamun®’, coOTBETCTBEHHO PelueHune ot
31 auBaps 2024 roga nvwb UNNKCTPUPYET 06wWwnii nogxog Cyaa K OLEeHKe Mep OTBETCTBEHHOCTM.

B pgaHHOM cnyyae nogobHOe pelleHne BpsSi4 /M CNOCOGCTBYET AOCTVDKEHUIO M3HAYasIbHbIX Lenei
YKpaviHbl, NOCKOJIbKY NPOLIECC MHULMWPOBAUICA MNpexae BCero [A75 BO3MelleHUs (PUHaHCOBbIX NOTepsb,
MOHECEHHbBIX el0 B pe3yfbTate KOHIMKTa ¢ Poccueit elle A0 Havana cneumasibHOM BOEHHON onepauun. Tem
He MeHee OTMETUM, 4TO Aaxe ecnu Cya npuHSAA 6bl pelleHne o Bbinaate KomneHcauwii, Poccus egga v
[06POBOMBLHO UCMOHMNA Obl €0 1 BbiNAaTUAA penapaunmn ykpamHckoi ctopoHe. Mockonbky CtatyT Cyga
He HajensieT ero MnosIHOMOYMAMU MO PACCMOTPEHMIO [enl O HecoOMIoAeHUM peLleHuin, a MexaHusm
NpVBEAEHNS B UCNOJTHEHWNE €r0 PeLleHuin OTCYTCTBYET, TO NOHYANTbL POCCUIO K MCMOTHEHUIO TAKOro peLleHuns
Ob1/10 Bbl PAKTUUECKN HEBO3MOXHO®. XOTS, KaK 0TMeYaloT HEKOTopble 3apy6exHble aBTopbl, ecnu 6bl Cyg,
onpegennn B KayecTBe Mepbl OTBETCTBEHHOCTM KOMMEHCauuilo, YKpavHCKas CTOpoHa Morna  Obl
NCMO/b30BaTh 3TO pelleHne Kak 06OCHOBaHWe AJ1si KOH(pUCKALMM 3aMOPOXEHHbIX POCCUICKUX aKTUBOB®,
yTOo 6bIS10 Obl GECNpPeLefEHTHON NMPAKTMKOM B NCTOPUN MEXAYHAPOAHOro npasa.

Beuagy npogonxatoLierocs KoHhAnkTa Mexay Poccrein n YKpanHoi akTyasibHbIM OCTaeTcsl BOMpoc O TOM,
HaCKONbKO Mepa OTBETCTBEHHOCTW, npucyxaeHHasa Cyaom, nNponopuMoHanibHa  YCTaHOB/IEHHLIM
HapyweHnam. T[1O0CKONbKY K/IOYEBbIM aCrMekToM Mep OTBETCTBEHHOCTM BbICTYNAaeT He HakasaHue 3a
HapylleHVe HOPM MeX[AyHapoAHoro npasBa'®, a BOCCTAHOB/EHME HAapYLUEHHLIX MpaB, Nto6ble AeACcTBUS,
KOTOpble 3TOMY CMNOCOGCTBYIOT, AO/KHbI CUMTATLCA LOCTATOYHON Mepol OTBETCTBEHHOCTM 3a HapylueHue
MeX/yHapoaHOro npasa. Tak, MOCKO/IbKY B AAHHOM Cyyae He/b3s YyTBepPXAaTb, YTO yCTaHOBNEHHble Cyn0oM
HapylleHns MOBMEKIN Kakoi-nnbo yuwepb YkpauHe, TO onpegeneHHas UM Mepa OTBETCTBEHHOCTU
npeacTaBnsieTcsa cnpases/MBoiA.

VHTepecHbIM acrnekTomM B KOHTEKCTE OTBETCTBEHHOCTM 3a HapylleHus, O KOTOpbIX 3aaBnsnia YkpauHa,
Takke siBnsercs hopmynmpoBka BbiBOgoB CyAa OTHOCMTEsNbHO HapyweHus Poccueii MK/IP/, B OTHOLWWEHWM
npaBa 3THUYECKMX YKpauHLUEB nosydyarb o6pasoBaHue B KpbiMy Ha pogHOM fA3blke. MpuMeyarensbHo, YTo B
JaHHoM cnydvae Cypf He y[oBneTBopus TpeboBaHWe YkpauHbl 06s3aTb Poccuio «Hemen/IeHHO NpekpaTuTb
co3faHve NpensTCTBMIA NOYYEHNI0 06Pa30BaHUS STHUYECKMMM YKparHLaMy U MPUHATL BCe HEOBXoaMMbIe U
Hafnexalve mepbl A1 BOCCTAHOBMEHUA MPenofaBaHWs Ha YKPauHCKOM A3blKe B OKKYNMUMPOBaHHOM
Poccueid  Kpbimy»®, Cya nuwb OTMeTUN, 4TOo «cumTaeT Poccuiickyio ®degepauuio  CBS3aHHON
006513aTeNIbCTBOM 06€CNeUnTb OXUAAHUSA 1 NOTPEOHOCTM AeTel 1 poanTenel YKpanHCKOro NponNCXoXaeH s B
pamKax cucTeMbl 06pa3oBaHMA Ha YKPauHCKOM A3blke»!%?, HO He ykasan npefocTaBuTb rapaHTunm Wau
obecneunTb peasM3aumio KOHKPETHBLIX Mep, HanpaBfeHHbIX Ha MpefoTBpalleHne HapyLlleHuid. Takum
06pas3om, HECMOTPS Ha TO YTO JaHHOe 0653aTeslbCTBO 0603HAYEHO B YacTu MepP OTBETCTBEHHOCTM, NCXOAS
N3 OCTOPOXHbIX (hopmynmpoBok Cyga OTCYTCTBYHOT OCHOBaHWS CUMTaTb OAHHbIA Naccak BO3/TOKEHVMEM Ha
Poccuio  0653aHHOCTM MpekpaTuTb HapylleHue Wau npefocTaBuTb rapaHTUM HENOBTOPEHWUSA LAaHHOro

9 1CJ. Application of the International Convention for the Suppression of the Financing of Terrorism and of the International Convention
on the Elimination of All Forms of Racial Discrimination (Ukraine v. Russian Federation). Judgment of 31 January 2024. § 148-150,
371-372.

% 1CJ. Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia
and Montenegro). Judgment of 26 February 2007. § 463; Stoica V. Remedies before the International Court of Justice: A Systemic
Analysis. Cambridge University Press, 2021. P. 151-152.
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of-the-icj-judgment-in-ukraine-v-russia-cerd-and-icsft/ (gata obpatweHus: 15.03.2024).

100 «KomneHcauysi COOTBETCTBYET NoAAaloLLemMycs (PUHAHCOBOM OLEHKe ylep6y, NPMUMHeHHOMY NoTepreBLIeMY roCyAapcTay Uan ero
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HapyweHuss no cmbicny ctatb 30 npoekta Crtateii 06 OTBETCTBEHHOCTW rOCy4apcTB  3a
MeXyHapoAHO-NPOTUBONpaBHble AesHus. CnepgoBartensbHo, Gyayyun AeknapatuBHbIM pewennem Cyaa, Lenb
KOTOpOro COCTOMT He B TOM 4TO6bl MpeAnucaTth onpeAesieHHoe NoBeaeHne rocyaapcTBy’®, Ho pasbscHUTbL
HOPMbI MeXAyHapoAHoro npasa’® n noATBepauTb MX 06si3aTenbHbli xapakTep'®, Pelwexune ot 31 siHBapsA
2024 ropa He HaknadbiBaeT Ha Poccuio 06s13aHHOCTEN MO COBEPLUEHWI0 KOHKPETHbIX AeWCTBUIA C Lenbio
obecneyeHuss cobnoaeHnst nonoxeHni MKBE®T n MKJ/TPA, a nullb pasbsACHSAET NO/I0XKEHNS KOHBEHLNIA.

4. Co6niogeHue Poccueii MNoctaHoBneHUA 06 ob6ecneunTesibHbIX Mepax

B MoctaHoBneHnn o6 obecneunTenbHbIX Mepax Cyg ykasasi, 4To Poccua gomxHa «BO3AepXmBaTbCs OT
nogdepXaHust WM BBEAEHUS OrpaHWYeHuii B OTHOLUEHWM CMOCOBGHOCTM KPbIMCKOTATApCKOro coobliectsa
COXpaHATb CBOW MNpeAcTaBuUTESbHbIE YUpexaeHus, BkIlvas Meoxiuc», «obecneynTb [AOCTYMHOCTb
06pa3oBaHNs Ha YKPaMHCKOM f3blKe», a TakKe «BO3AepXMBaTbCsl OT /0ObIX AEWCTBUIA, KOTOpble MOryT
ycyry6utb WM NPOAIUTL paccMoTpeHue cnopa CydaoMm WnuM 3aTpyAHUTb ero paspelleHune»'®. B xoge
OCHOBHOTO pasbuparenscTtBa YkpavHa 3asBwia, 4To Poccusi Hapywwunia obecnedmTesibHble  Mepbl,
0TKa3aBLUMCb CHMMAaTb 3anpeT Ha ocyLlecTB/eHVe aesTenbHocT Memknuca®®” u He rapaHTMpoBaB AOCTYM K
06pa3oBaHNI0 Ha YKPaMHCKOM $13blke Ha Tepputopuy KpbIMCKOro MOJTyoCTpOBa A1 LETER YKPanHCKOro
npoucxoxaeHna®, Tawke YkpanHa yTBepxaana, uto Aeicteus Poccuu, B YaCTHOCTY HaYaslo creumasibHoil
BOEHHOI onepauun, Hapywunyn obecneumTenibHble Mepbl B 4acTu 06s3aTenbCTBA BO3LEPXMUBATLCH OT
Nto6bIX AeicTBUiA, KOTOpble MO Gbl YCYry6uTb UM NPOAINTL paccMoTpeHue cnopat®.

B cBA3M C BblWEN3NOXEHHbIM YkpavHa npocuna Cyfa, HasHaunTb TpU Mepbl OTBETCTBEHHOCTU 3a
HapylweHne obecneynTesibHbIX Mep, B 4YMC/ie KOTOPbIX Oblna KOMNeHcauus 3a MpUYMHEHHbIV yuiepb u
BO3MeLLEHNe MopasibHbIX yobITKOBY, Tem He MeHee Cyf y[0BNETBOPU/ TPe6oBaHNE YKPAUHCKON CTOPOHBI
NMWb B OTHOLIEHWW OOHOW M3 3asB/IEHHbIX Mep — catucdakuuu, ykasas, YTO AOCTATOYHO MpU3HaHUS
camoro thakTa HapyLleHusi o6ecrneunTesibHbIX mep™™.

OueHnBas BbiNoNHeHMe Poccueli o6a3atenscTB no MoctaHoBNeHMO 06 obecneunTtenbHbix Mepax, Cyq
obpatun ocoboe BHMMaHME Ha 06s3aTesibCTBa, KOTOPbIE BbITEKA/IM U3 06ECNEUUNTE/IbHBIX MEp, U Ha
BO3MOXHOCTb COXpaHUTb CUTyalumio, C KOTOPOI CBA3aHa COOTBETCTByOWaAs obecneunTenbHas Mepa.
CneposaresibHO, B OTHOLLEHWM O00513aHHOCTM He MpenaTcTBoBaTh AeAtenbHocTn Memkuca Cyg npsamo
ykasas, 4to Poccusi Hapywinna MoctaHoBneHe 06 o6ecneuntenibHbIXx Mepax, CoxpaHue 3anpeTt 2. Mpu aTom
Cyn OTMEeTMA, 4YTO AaHHblli (hakT He ABMSETCS OCHOBaHWEM A1 NPU3HAHUS HapylleHUs 06s3aTenbCTB
Poccun B pamkax MK/PL. 3To B ouepeaHol pas NokasbIiBaeT, UTO 06ecneymTesibHble Mepbl XOTS U CBSI3aHbI
C OCHOBHbIM CMOPOM UM CYLLECTBYKT A/5 TOro, Yto6bl COXPaHWTb MPaBOBYK CUTYaLMIO HEU3MEHHOW, WX
HapylleHne He SABNSeTCA aBTOMaTW4YecKn WHAMKATOPOM WM A0Ka3aTeNbCTBOM HapyLleHWli MO OCHOBHbIM
Bonpocam cnopa. Cya Takke NpsAMO OTKasasl B Y4OBAETBOPEHMU TPebOBaHM YkpavHbl 0 NPUMEHEHUN K
Poccrmn mep no BO3MELLEHUIO MaTeprasibHOrOo yulep6a, B YaCTHOCTU, 13-3a TOr0, YTO B XO4E€ PacCMOTPEHNS
Jena no CyuwlecTBy OH Mpuvesn K BbiBOAY, YTO Poccusa He Hapyluuia COOTBETCTBYHOLMX 006A3aTeNbCTB Mo
MKNP/A, a 3HauuT pecTuTyuus He MOXET 6bITb npucyxaeHa. [laHHoe 06CTOSTENLCTBO NMOKAa3bIBAET, UTO
Jaxe ecny Npov3oLsio HapylleHne obecneumTenbHbIX Mep, HO TakvMe AelCTBUA He MOBMEKIN HapyLUeHWs
OCHOBHbIX 06513aTeNbCTB N0 MEXAYHapO4HOMY MpaBy B paMKax paccmaTtpuBaemoro crnopa, MakcuMmasibHas
Mepa 3alMTbl NPY TaKOM HapyLeHnn — catmucgakLms.

VHTepecHo, 4TO npuas K BbiBOAY 06 OTCYTCTBUM HOPUCOMKLMU paccMmatpuBarb Crnop, Kacatowmincs
BOOPY)XXEHHOIo KOHdimkTa mexay Poccuein n YkpamHoi, Cya Bce Xe yKkasasl Ha To, 4TO cneuuasnbHas
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BOEHHaa onepauus «nofopsasia OCHOBY [/ B3aVMHOIO [0OBepuUs U COTPYAHUYECTBa U TEM CaMbIM
YCNOXHUA paspelleHre cnopa»™, a 3HauuT Hapylwuna MNocTaHoB/eHWe 06 0GecrneunTesIbHbIX Mepax B
yacTu 00653aTeNbCTBa «BO3AEPXMBATLCA OT MH0ObIX AEWCTBUIA, KOTOPbIE MOTYT YCyryouTb WAW paclunpuTb
Crop, HaxoAAwWMiics Ha pacCMOTPeHuM cyda Wnu 3aTpyaHuTb ero paspelueHue»™®. Cya, pasymeeTcs, He
paccmatpuBasl MO CyLecTBy OOCTOATENbCTBA, Kacawlmecs crneuvanbHOM BOEHHOW onepauun, u He
OLEeHMBasl MX Ha COOTBETCTBUE MeXAyHapo4HOMY npasy. HO npy 3TOM OH npoaHasiM3vpoBas [aHHOe
00CTOATENLCTBO B KOHTEKCTE 0GecneymTesibHbIX Mep U Aasl emMy MNpaBOBYH OLEHKY KakK dhakTy, KOTOpbIii
YCNOXHW/ pa3peLLeHne cnopa. 3ToT BbiBOg Cyaa yxe 06CyX4aeTcs MHOCTPaHHbIMW HopucTaMm Kak de facto
npu3HaHme CygoMm MpOTMBONPABHOCTW CreUMasibHOM BOEHHOW onepauuv, a cnefoBaTtesibHO, BHOBb
CTaAHOBATCA akTyaslbHbIMW BOMPOCHI O BO3MOXHOCTU KOH(PUCKALMM 3aMOPOXEHHbIX POCCUNCKMX akTUBOB B
KayecTBe penapauuii, Beab Cya yxe sko6bl KOCBEHHO NPU3HaUT NPOTMBONPABHOCTL AeicTauii Poccun™e.

OpHako, ucxoas u3 cyTu BbiBoga PeweHna or 31 aHBapa 2024 roga o0 HapyweHun Poccueli
MocTtaHoBNeHusa 06 obecneynTesnbHbIX Mepax, Henb3s cAenatb BbiBog4, O ToM, yuTto CyA gan npaBoByHO
KBa/IM(OMKALMIO  POCCUIACKO-YKPaMHCKOMY KOHO/IMKTY. [lpusHaHve cheunanbHoi BOEHHOW —onepauun
(haKTOpOM, OC/IOXHAIOLWLMM paspeLleHne crnopa, He BAUSIET Ha ero NpPaBoBYlO OLEHKY. B faHHOM KOHTeKCTe
CyL oueHuBa/l UCKNUUTENBHO cobniogeHne Poccueld  onpefeneHHbiXx 0653aTtenibCTB B pamMkax
obecneynTesibHbIX Mep U TOMbKO B KOHTEKCTE PaCCMOTPEHus criopa B CBA3W € HapyweHunem MKBDT un
MKJIP. 31O cTasio ewe OAHOI NPUYUHONM, NoYemy MOoMbiITKa YKpauHbl pacwmputb topucaukumio Cyaa u
haktuyeckn npuHyamTe Cya gatb  KBa/IMPUKaLMIO CheuvasibHONW BOEHHOW onepauMm B pamkax
paccMoTpeHus Bonpoca 0 HapyLLeHUn obecneunTesibHbIX Mep notepnesna Heyaauy.

C y4yeTOM pocTa 3arnpocoB O MPUHATMU 0becnevuTesibHbIX Mep Mo HefaBHUM AeflaM, B YacTHOCTU Mo
cnopy Mexay Hukaparya w [lepmaHveli'’, peny o npumeHeHuu KoHBeHUUU O npedyrnpexoeHuu
fpecmynieHusi 2eHoyuda U HakasaHuu 3a Hezo 8 Cekmope [a3a (KOxHasi Agppuka npomus Mspausns)e, a
Takke MNo feny o 2eHoyude®, nuHus, BbicTpoeHHasw Cy[oM, BEPOATHO B AasibHeillemM NposiBUTCS U B
OKOHYaTesIbHbIX peLlleHnsx Mo faHHbiM - fdenam: ecnn  Cya  aHanormyHo npu3HaeT  HapylleHve
obecneunTesibHbIX Mep Mpu OTCYTCTBMM HapyLleHUs! OCHOBHbIX 00653aTesibCTB, TO OTBETCTBEHHOCTb 3a
HapyLleHns 0653aTeNbCTB, BbITEKAOWMX U3 NOCTAHOB/MEHWI MO 3TUM fenaM, TakkKe MOXET OrpaHudnTbLCH
N1k catucdakumein?®. bonee Toro, B oT/iMuMe OT npeaplayimx aen'?, Cya He aHanM3MpoBasl Hanmume
OPUCAVKLUN HA PACCMOTPEHME 3asB/IEHMS, KacatoLEerocs HapyLeHNss 06ecnevnTesibHbIX Mep.

3aknwyeHue

ViHMummpoBaHme YkpauHoii pasbupatenbctsa no aeny o npumeHeHuu MKBE®T u MK/IP/ (kak n no aeny o
2eHoyuoe) oxBaTblBAeTCsl OOLWEN TeHAEHUMEeN, akTyaslbHOW Ans1 COBPEMEHHON0 MEeXAyHapOoAHOro
npaBocyaus: rocygapcTBa BCe OXOTHEEe MpuberawT K MexaHu3Mam YperympoBaHUsi CMOpoOB B
MeXAyHapoAHbIX CyAax, CCbilasicb Ha HOPUCOMKUMOHHbIE OrOBOPKM B MEXAYHApOAHbIX A0roBopax W
nepefasasl Ha PacCMOTPEHWE OPraHOB MeXAyHapoaHOro npaBocyAMst CMopbl MO CaMOMY LUMPOKOMY Kpyry
BOMPOCOB, MHOMME W3 KOTOPbIX 3a4acTyld WMEKT 04YEBMAHbIA MNOANTMYECKUIA MNOATEKCT. PelweHune
MeXAyHapo4HOro CcyaebHOro opraHa B Takoi MapagurmMe paccMaTpuBaeTcs He Kak CpefAcTBO
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yperynMpoBaHusl crnopa, K KOTOpoMy CTOPOHbI NpuberatT B UCKPEHHEM CTPEM/IEHWMM HaNTW NyTU BbIxo4a U3
KOH(pNIMKTA, HO Kak HeKas BHELLHSAS OLeHKa NpaBOMEPHOCTM TeX WU WHbIX AelCTBUIA rocyaapcTs, KoTopas
MOXeT ObITb UCMOMb30BaHa B KayecTBe MOTEHUMasIbHOTO pblyara AaBfeHuss B MOSUTUYECKOM
NPOTMBOCTOAHMU. B 37Ol cBSA3M 0T nogxoga Cyaa BO MHOrOM 3aBMCUT BOCMPUATME MEXAYHAPOAHbIM
COO0OLLEeCTBOM €ro posm 1 yHKUMIA Kak cyaebHoro opraHa.

CpaepxaHHbiii noaxon MexayHapogHoro Cyaa K aprymeHtam o tosikoBaHum MKB®T n MK/IP/, a Takke K
npeacTaB/ieHHbIM  CTOpOHaMW  [oKas3aTe/ibCTBaM  MNO3BOMSET  3aknounTtb, 4Yto Cyg  nogowen K
Ypery/impoBaHuio crnopa ¢ AICHbIM NOHUMaHWeM CBOEl ponun 1 oyHKUMIA, a Takke Npeaesios CBOero MaHjara
no MKB®T u MK/PL. OTknoHeHue OGonblleli 4acTu TpeboBaHWii YKpauHbl SBWIOCb E€CTECTBEHHbLIM
CNeAcTBMEM UYETKO O4YepyeHHbIX rpaHuy topucamkumm Cyga, a Takke MpYMeHeHUs [0CTaTovyHO
TpeboBaTenbHOro CTaHJapTa [oKasblBaHusl, COOTBETCTBYIOLLENO CEpPbe3HOCTU 3asiBfeHuid YkpauHbl O
HapyweHun Poccueli MHOXecTBa MNOMOXEHWA KOHBEHUMA (HECMOTPS Ha HeKoTopble HefocTaTku B
aptukynsaumm Cynom cBoux BbIBOAOB). Takum obpasom, PeweHue ot 31 aHBaps 2024 roga no geny o
npumeHeHuu MKBE®T u MK/IP] HeBO3MOXHO Ha3BaTb «MCTOPUUYECKO»'? 1 «becnpeleaeHTHON no6eaoii»*??
YKpauHbl. B TO Xe Bpemsa Cyay yAaiocb He TO/IbKO COXpaHuTb NOCNefoBaTe/ibHOCTb B NMOAXOAE K OLEeHKe
npeiMeTHON COCTaB/IAILLEN cnopa, HO U caenatb 3aMeyaHusi, BaxHble A1 UHTepnpeTauum nosioxeHui
MKB®T n MKMPA.
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Abstract

This article highlights the most crucial aspects of the Judgment of the International Court of Justice of 31 January 2024 in Application of
the International Convention for the Suppression of the Financing of Terrorism and of the International Convention on the Elimination of
All Forms of Racial Discrimination (Ukraine v. Russian Federation) (hereinafter — Judgement of 31 January 2024) initiated by Ukraine
after the events in Crimea in 2014. Ukraine claimed that Russia violated numerous provisions of the said conventions by refusing to
cooperate with Ukraine within the International Convention for the Suppression of the Financing of Terrorism (hereinafter — ICSFT)
framework in investigating potential cases of financing of terrorist activities, which Ukraine was accusing the armed groups in Donetsk
People’s Republic and Luhansk People’s Republic, as well as by carrying out a policy of racial discrimination against Crimean Tatars
and ethnic Ukrainians, living in Crimea, in violation of the International Convention on the Elimination of All Forms of Racial
Discrimination (hereinafter — CERD). Most of Ukrainian claims were fairly rejected by the Court, which was due to correct application by
the Court of the relevant provisions of the ICSFT and CERD and balanced evaluation of the evidence submitted by the parties. At the
same time, some of the Court’'s conclusions seem to be not entirely consistent. Namely, the Court did not provide any substantial
assessment of Russia’s defence based on the “clean hands” doctrine, apart from relying on its unclear status in international law and a
formalistic argument of its inapplicability on the merits stage of the case. Equally questionable are the arguments on presumption of
discrimination in relation to ethnic Ukrainians and violation of their rights to receive education in their native language, which were made
purely on the basis of the fact that the number of students, receiving education in the Ukrainian language, substantially declined after
2014. Nevertheless, the generally restrained approach to the arguments regarding interpretation of the ICSFT and CERD and to the
evidence submitted by the parties allows one to conclude that in the Judgement of 31 January 2024 the Court demonstrated clear
understanding of its role and functions, as well as of the limits of its mandate under the ICSFT and CERD.
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