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AHHOTaUuA

B coBpemeHHOli pyccKOosA3bIYHOM NUTepaType No TEOPUM N UCTOPUM MexayHapogHoro npasa numsa A. H. MaHgenblutama ynoMmuHaeTcs
pefko. BHMMaHMe K ero mexayHapoAHO-MpaBOBbIM WAEAM B MocC/efHee [EeCATWIEeTUE MNOHEMHOry MPOSB/ISETCA B WCTOYHMKAX,
NOCBSILLEHHbIX PaHHEl UCTOpUM 3aliWTbl NMPaB YesloBeKa Ha aHIrMICKOM, hpaHLy3CKOM U Apyrux si3blkax. MpodieccMoHanbHbli NyTh
A. H. MaHgenbliTama B 3Mnoxy HecTabu/ibHOCTW, BOWH WU peBosoLuiA MHTEPECEH (hOKYCOM Ha 3aluTy NpaB YesioBeka, OKOHYaTesIbHO
cthopMvpoBaBLIMMCA B 3MUrPAHTCKWUIA nepuog Xusuu. [epy MaHgenslwitama npuHaAIexuT nepsblii NPOeKT YyHUBEpPCaslbHOM
Oeknapauum npaB 4enoBeka, NPUHATLIR WHCTUTYTOM MeXayHapodHoro npasa. Mpoasuras B aMUrpaumy ryMaHUCTUYECKME WAEW,
A. H. MaHgenbwtam unTan nekuum B laarckoli akagemuy MexayHapoAaHOro npasa, OCMbICASS OMblT CTO/IKHOBEHUS OCMaHCKOW ©
Poccuiickoii mnepuii ¢ Nnpo6/ieMaMn MeHbLUMHCTB, 6exeHLEB 1 anaTpugoB. OH pa3paboTasl KOHLENUMM 3aluTbl NPaB MEHbLUMHCTB 1
npaB yesioBeka B MeXAyHapoAHOM MpaBe, a Takke akTUBHO 3aHUMasICA UX yHUBepcasiM3aumeil. HecMoTpsi Ha nepefoBble AJ/1s1 CBOETO
BPEMEHM MAEN O MpuMmaTe NpaB uYesioBeKa Haj rocyJapCTBEHHbIM CyBepeHUTeToM, MaHaenbluTam He 6bln cBo60AeH OT r1y60oKo
YKOPEHMBLUMXCS B MUPOBO33PEHUN MHTEPHALMOHA/INCTOB €ro MOKOMIEHUSI MAEW O pa3HOM YPOBHE PasBUTUS U LIMBUIN30BAHHOCTMW
pasfninyHbIX HapoAoB, TPEOGYLIMX, NO CNOXMUBLUEMYCA MHEHWIO, OMEKU MPOCBELLEHHbIX rocyAapcTB. ABTOpbI CTaTbu WCCefoBav
yacTHyto wucToputo A. H. MaHgenbluTama, CBSi3aHHble C Hell MWKPOUCTOpWMW, BK/IOYMB KX B 6GoONMee LUMPOKWIA WUCTOPUYECKMIA,
NO/IMTUYECKUIA N CcOUMaNbHbIA KOHTEKCT. OHM MpoaHaIM3MpoBasiM CTAaHOBMEHME W pa3BuTue ugeli Mangenbwtama 0 3awute npas
4yenloBeKa B MEXBOEHHbLIN NMEPUOg, C Lie/blo BEPHYTL €ro hurypy 1 naen B COBPEMEHHLI TEOPETUUECKUIA N UCTOPUYECKUIA JUCKYPC.

KnioueBble cnoBa

A. H. MaHgenbLiTam, MexayHapoaHas 3aliuTa npas YenoBeka, ryMaHuTapHasi IHTEPBEHLUS], 3alLMTa NpaB MEHbLUMHCTB, MEXBOEHHbII
nepuog, Poccuiickasi umnepusi, OcMaHckas UMnepusi, UICTOpUst MEXAYHApPOAHOro Npasa, Teopusi MeXayHapoAHOro npasa, /iura Hauwii

Ansa untupoBaHus: Lectakosa K. [., Ataesa M. C., Ageesa B. C., CynoHuH B. B. CTaHOBNEHME MeXAyHApOAHOW 3auiuTbl npas
yesioBeka B MEXBOEHHbI nepuog: cmrypa u B3rnagsl A. H. MaHgenswtama. Yacts 2 // XXypHan BLUD no mexayHapofHOMY npasy
(HSE University Journal of International Law). 2024. T. 2. Ne 2. C. 4-27.

https://doi.org/10.17323/jil.2024.22259

! MMepBas 4acTb MCCNEAOBaHUs, MOCBSILLEHHOMO XWU3HU M Tpyaam A. H. MangenbwTama, cM: Wectakoea K. A., Ataesa M. C.,
ABpneeBa B. C., CynoHuH B. B. CmaHossieHue Mex0yHapOoOoHOU 3awjumbl fpas 4qesioseka 8 MeXBOEHHbIU nepuod: cuaypa u
B832/1510bl A. H. MaHdenswmama. Yacmes 1 /1 )XypHan BLUD no mexpgyHapogHomy npasy (HSE University Journal of International
Law). 2024. T. 2. Ne 1. C. 4-18. URL: https://jil.hse.ru/article/view/21706/18655.
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nasHbIM pademesieM 3a MEXOYHapooOHyo 3awjumy
npas d4esioBeka B8 rocsaesepcasbekuli nepuod 6bis
A. H. MaHdenbwmam.

AH l'epmaH Byprepc?

BeBepneHue

B nepBoil yactTu cTarby Mbl PacCMOTPENN COCTOSIHUE MEeXAyHapOLHOro npasa Kak npogieCcCUOHaUsTbHOM
npakTVKu BO BTOPOW nosiioBuHe XIX Beka, a Takke npocreannn mdHyto Tpaektopuio A. H. MaHgenswtama,
€ro CTaHOB/IEHME B Ka4yecTBe HpuCTa-MexgyHapogHuka C Y4YeTOM MNPOUCXOXAEHUS, MNOYYEHHOro
YHVUBEPCUTETCKOrO 06pa3oBaHus, AONOMHUTENLHOTO 0byyeHUs BO ®paHuun n KOHCTaHTMHOMONE, a Takke
Hauana AMnaoMaTuyeckoii Kapbepsbl.

AHanm3 pgucnyTta J1. . NeTtpaxuuykoro ¢ A. H. MaHgenbwtamMoMm Ha 3alute gucceprauuu nocsenHero
NPOAEMOHCTPUPOBaUT BK/IOUEHNE HOPUCTOB €ro MOKOMIEHUSS — B OT/IMYME OT MOKOMEHMS €ro yuuTenew,
Bktovaa ®. ®. MapTeHca, — B AWCKYCCUIO O METoAe MexAyHapogHoro npasa. Crnop 0 KOH(inkTe (unm
6anaHce) mMexay no3vUTMBHLIM U MeTau3nyeckum B npaBe B 3TOT Nepuog BO MHOTOM OTpaXaeT obuine
Cropbl N MOWUCKN POCCUICKUX NnbepanbHbIX MbicauTenein B Poccuitckoin mmnepun. B 1900-1914 rogax
nmnbepansHasa MbiC/ib B Poccun nepexmsasia CBOI Ky/IbMUHALMOHHBIA Nepuog u n3 gonanocockoro TedeHms
TpaHchopmupoBaniacb B 06LLECTBEHHO-NOMMTUYECKOE ABWMKEHMWe. [peacTaBnsercs, 4Tto HOpmaTMBHas
Teopus A. H. MaHgenbwTtama Oblla cpegum MpOYero  BAOXHOB/IEHA KOHKPETHbIM  MCTOPUYECKM U
COLMOKYNETYPHbIM MOHMMaHWEM finbepasibHbIX LEHHOCTEN M cnocoba paspelleHnss KOH/IMKTOB Mexay
HAMW. MaHgenbwTam copmMyiMpoBan MUHWMasIbHble CTaH4apTbl 3awuTbl MNpaB MEHbLWHCTB —
BNOC/IeACTBUN BCEOOLIMX MpaB 4YesioBeka — C Yy4eTOM COOCTBEHHOrO OMbIiTa AUM/IOMATUYECKOR CyXObl B
OCMaHCKOI MMnepun, OCMbICAIEHUSI MPEANOCHIIOK Y NOCAEACTBUIA ABYX MUPOBbLIX BOIH, & Takke peBonioLmm
1917 roga, NOBAEKLWMX 3a COOOW B YMC/ie NPoYero MacCcoByo aMuUrpaumio.

[nsa ypobctBa umTatens BTopas 4acTb CTaTbM MOLE/IEHA Ha HECKONbKO pasfenoB: BBeAEeHWuE;
(I) mexxayHapogHoe npaeso B KOHTEKCTe naen nunéepanusma Havyana XX BEKa,;
(I MeTepbypr-KoHcTaHTUHOMOMbL:  Aun/ioMatndeckas kapbepa; (lll) npaBa uenoBeka: TeopeTuzauusi
yHuBepcanu3saums; (IV) HayyHass U KOHCynsTaTMBHaA AeATeNlbHOCTb B amurpauuu; (V) nocnepHve roabl
XXM3HU; 1 3aK/THOYEHNE.

I. MexxgyHapogHoe npaBo B KOHTEKCTE uAen nnéepaninama Hadana XX seka

C MoOMeHTa 3apoxpgeHunss nubepanbHbiXx ugein B AHmum n ®dpaHumm B XVII-XVIII BEKax MHOXECTBO
MbIC/IMTENER, KOTOpble accouuvMpyloTca C 3TOi Tpaguuuen, CTpPeMunncb HaTh Haunyuywumii cnocob
paspeLueHns KOHIMKTa Mexay SIMYHOi cBo60AON 1 couManbHOl cnpaBea/IMBOCTbIO, a Takke YCTaHOBUTb
JONYCTUMYIO CTeneHb BMellaTesibCTBa rocyfapcrsa AN OCTYXKEHUA ONTUMasIbHOro 6asiaHca Mexay HAMU,
OLieHuBasi BANSHWE TOW UM UHON TEOPETUYECKO MoAenn Ha hopMMpPOBaHNE 06LLECTBEHHBLIX NUHCTUTYTOB U
MpakTuK. Kak MoKasbiBalOT COBPEMEHHble HayyHble WccnefoBaHus, nvbepanbHble uaew, nonas Ha
[OPEBOJIOLNOHHYI0O POCCUMCKYHO NOYBY, MpMoGpeTasiv pasHoobpasHble hOpPMbI M TpaHCOPMUPOBaA/IUCH NOf,
B/IMSIHUEM KOHKPETHOTO NOJIMTUYECKOTO U COLMOKYILTYPHOTO KOHTEKCTas,

EBponeiickasi im6epasibHas MbiC/b

Mpexae yeM o6pucoBaTb OCOGEHHOCTM POCCUIACKOTO KOHTEKCTA, B KOTOPOM pasBMBasIMCh NGepasibHble
Maeun, BKpaTLe onuwem cyTb INGepasibHOro TeYeHUs MbIC/IN. HECMOTPSi HA COBPEMEHHYH KPUTVKY MOHSATUS
«M6epasm3m», OTCYTCTBME efMHO06pasus cpeay npeAcTaBuTeneld [AaHHOTO Hanpas/ieHUst MbIC/N,
nccnefoBaten rOBOPSIT O CyLECTBOBaHMM Tpaavuuy nubepanvaMa, Kotopasi 6asvpyetcsi Ha nsiTu
(byHAAMEHTa/IbHBIX WMAEsX: WHAMBUAY/IM3M, 3rasITapuaM, COLMasIbHbIi KOHTPAKT PYCCOMCTCKOrO TUNa,
MENMoPU3M 1 YHUBEPCASIN3M®,

2 «The principal champion of international protection for human rights in the period after Versailles was A. N. Mandelstams.
Burgers J. H. The Road to San Francisco: The Revival of the Human Rights Idea in the Twentieth Century / Human Rights
Quarterly. 1992. Vol. 14. Ne 4. P. 451.

3 CMm. 06 3TOM, B 4acTHOCTU: PamnToH B. /lubepasibHbie udeu 8 yapckoli Poccuu. Om ExamepuHb! Benukol u do Pesosoyuu |
BaHacca PamnToH ; [nep. ¢ aHrn. V. HaxvaHcoHa]. ClM6. : Academic Studies Press / Bubnmopoccuka, 2014,

4 TMoppo6Hee 06 aTOM: PamnToH B. Ykas. coy. C. 8-55.



Opyrumn cnosamu, imbepasibHble MbICIMTENN CTPOAT COLMasbHYH0 MOAENb BOKPYT uaeasnbHOW urypbl
MPOTMBOMNOCTAB/IEHHOIO COLUMa/IbHbIM FpynnaM aBTOHOMHOMO Cy6bekTa, KOTOPbIA aKTMBHO Yy4acTByeT B
MOSIMTUYECKMX MPOLECCax U CaMOCTOSITENbHO MPUHUMAET K/OUEBbIE PELLIEHUS, ONpeAenstoLe ero XusHo®.,
JNInbepasibHble MbICAUTENN YTBEPXKAAIOT PaBEHCTBO M MPU3bIBAIOT K 3MaHCUnauuMm YrHEeTEeHHbIX rpynn B
06LecTBax CO CXOXMMW OOLLECTBEHHLIMW YCMOBUAMWU W 3anpetamu. JluyHas cBo60fa, MO MX MHEHWIO,
JOCTUraeTcsi BCEMW JIIOAbMM, ABMSOLWMMUCA PaBHOMPaBHbIMK YfleHaMU CnpaBegIMBoro o6LiecTBa, B
KOTOPOM 3aKOHbl YyCTaHaB/IMBAKOTCA AEeMOKpaTU4eckuMm nyTeMm, a <«UHAMBUAyabHas BONAS CTaHOBUTCSA
yacTblo BCECW/IbHON 06Leli Bonn»®. JlnGepasibHble Uaen 3a4acTyto Npe3toMUpPoBasICh YHUBEPCASIbHBIMMU;
nnbepasbHble MbICIUTENN, ONUPAsiCb HA UCTOPUYECKMIA MeToA, pa3aensiv oNnTUMUCTUYECKYHO YBEPEHHOCTb
B BO3MOXHOCTW MNporpecca W ynyyweHusi o6LEeCTBEHHbIX WHCTUTYTOB W YC/IOBUIA XWU3HU NOCPeacTBOM
pedopM U ApYrMx MexaHW3mMoB, BMPOYEM, COrMallasicb C MHOXECTBEHHOCTbIO CMOCO60B, KOTOPbIMU 3TK
Lenu MoryT 6bITb AOCTUMHYTI.

WcTopuueckn nmbepanbHble MbICAUTENN YTBEPXAa/M, 4YTO, pa3 MCTOpUS AOKasbiBaeT NpaBoTy WX
KoHuenuum cBoboAbl, TO COpPMUPOBABLUMECA B WX KY/IbLTYPHOW cpede NpeAcTaBieHusl, MPakTUKU W
LEHHOCTU [O0/DKHbI Nledb B OCHOBY OOLLEYeOBEYECKOn umBWan3auun. Kaxkablid, KTO He pasgensan ux
npeacTaBneHunid, cuntasicst 3abnyXaatoWmnmcst UM NWEHHbIM MOPasibHO-HPABCTBEHHBIX OPUEHTUPOB’. B
6051€e MO34HEM OCMbIC/IEHUM Takas No3uuMsa NOABEPr/acb KPUTUKE M3-3a UTHOPMPOBAHUST COLMasIbHBIX W
3MOUMOHa/IbHBIX CBA3E Mexay MAbMU, Ype3MEpPHOro UHAMBMAYya/IM3Ma U aHTPOMOLEHTPU3MA, a Takke
OTOPBAHHOCTU OT peasibHOW XU3HKE,

OpucTbI-MeXayHapoaHUKM  paccMaTpuBaeMoro  nepvoga  OblM CK/AOHHbI  MEPEHOCUTb  CBOM
npeactasneHnss 06 0OLEeCTBEHHOM YCTPOWCTBE Ha MEXroCcy4apCTBEHHble OTHOLWeHUs. Takum o06pasom,
OpVrMHaNbHOE MpOYTEHME 3TUX WAei, cAenaHHoe C Y4YeTOM JIMYHOTO OfbiTa, MPOCNEXMBAETCA B
obLeTeopeTuyecknx npeacrasneHnsx A. H. MaHgenbwitama 0 MeXayHapoaHOM npase, Hanbonee nosiHbIM
o6pa3oM CIOPMYNIMPOBaHHbIX B MoHorpadmn «Cyap6a OcMaHckoli umnepun»®. COoGCTBEHHbIA OMbIT
MaHgenbluTama oxBaTbiBasl €ro NPodheccrmoHaibHoe pa3BuTe B POocCUMiACKO nMnepuu, a Takxe yvyactve B
PYCCKOA3bIYHOM M dhpaHLy3CKOM NMbepasibHOM ANCKypce.

Pycckasa nubepasibHas Mbic/ib Ha pybexe XIX-XX BekoB

OcBeTuB [A0NoMHUTENBHOE 06pasoBaHue U uaewn npenogasaternein A. H. MaHgenbwtama Bo ®paHumm B
nepBoii YacTu CTaTbW, BKPATLE BblAEe/MM OCHOBHble 0COBGEHHOCTV DOPMUPOBAHUS NNGEPAsIbHON MbIC/IA B
[OPEBOMIOUMOHHON  Poccun, KOTOpasi B paccMaTpuBaeMblii  Nepuog pasBuMBaslaCb B YC/IOBUSX
cneumgmnyeckoro NoIMTUYECKOTO M COLMOKY/IETYPHOTO KOHTEKCTA, BK/IHOYABLUETO MMMEpPUo ¢ abCostoTHOM
MOHapX1ei n ANUTeNbHOE CYLLECTBOBaHNE KPenocTHOro npasa’’.

JToBONLITHO OTMETUTb, YTO XOTH TEPMUH «IMBEPasTbHBIN» MOSABUICA B PYCCKOM S3blKe AOBOJSIBHO paHo,
no cyTn, nubepanbHble MbICUTENN ASIMTENIbHOE BPEMSI WCMOMb30BasIM €0 TO/IbKO B Auanore ¢
MeXyHapoAHoi ayautopueit, nlberas NpsIMO HasbliBaTbCs «/IMbepasiaMu» B PYCCKOA3bIYHOM AUCKYpCE.
CoBpeMeHHble nccnegoBaTesin 06bACHAKT 3TOT (DAKT TPEMSI OCHOBHBIMY NPUYUHAMMU.

Bo-nepBbIX, B POCCUIACKOM AMCKYpCe TEPMUH 06/1afaUl SAPKO BbIPAXEHHON HeraTMBHONM KOHHoTaumeir™.
Bo-BTOpbIX, NMMbepasibHOE TEYEHNE B paccMaTpuMBaeMblii nepuof 6bi10 KpaiHe pa3po3HEHHbIM, NOCKO/bKY
pasgensiBlune nvbepasbHble WAEN MbICAATENW HEe MOMM MNPUAT K eAuHOMY MOHWMAaHMWI0 TOro, Kak
TO/IKOBaTb K/IHOYEBbIE NNGEPasIbHBIE KOHLENLMN B KOHKPETHBIX UCTOPUYECKUX U COLMOKY/TbTYPHBIX peaninax
[OPEBOIOLMOHHON Poccun n kakumn cpeacTBamMy AOOGUBATLCS MX BOM/IOLWEHMS B XU3Hb. DKOHOMUYECKAS
COCTaB/AKOWAS  COLUMa/IbHO-3KOHOMWYECKON  modenn  OOLEecTBEHHOro  YCTPOWCTBa,  BK/HOYaBLUAS
NnbepasibHyr0 9KOHOMMKY W OrpaHU4YeHve ponM rocydapcTBa, YBaXeHWe YacTHOW COBCTBEHHOCTH,
MHTEpecoBasia NX B MEHbLUE CTENEHW, YeM couManbHas: 06peTEHNE TPadKAAHCKMX U NOMUTUYECKNX MNpasB,
CNOCOGHbIX, MO WX MHEHW0, 3alMTUTb O6LWECTBO OT [OCYAAPCTBEHHOIO npou3Bona. B-TpeTbux,
pparMeHTUpOBaHHasi CyLLHOCTb 3anafHblX IM6epasibHbIX NAEN HE AaBana POCCUACKUM MbICIIUTENSM YETKNX

5 Tam xe. C. 16.

&  Tamxe. C.17.

7 Tamxe. C. 17-18.

8  Tam xe. C. 18.

9 Mandelstam A. Le Sort de I'Empire Ottoman. Lausanne, Paris : Payot et Co.

10 PamnToH B. Ykas. coy. C. 10-13.

% Cm. Hanpumep, TypreHeB W.C. Omuybl u demu. M. : W3patenbctBo «XyLOXECTBEHHas nuTepatypa», 1976. C. 192:
«ApuvCTOKpaTU3M, NbepanvaM, NPorpecc, NPUHLMMNLI, — roBopua Mexay Tem basapos, — nogymaellb, CKOMIbKO MHOCTPaHHbIX... U
6ecnonesHbix c10B! PyccKOMy YenloBeKY OHU JapOM HE HYXXHbI».
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OTBETOB Ha BOMPOC O TOM, B YEM 3ak/llo4aeTcs nepBoodepefHas 3ajada rocygapcrsa: B obecrneveHun u
CTUMY/INPOBAHUN COLMa/IbHO-3KOHOMMWYECKOTO 6naronoslyunss MogAaHHbIX, B 3aluTe AeMOKpaTuyeckmx
MPUHLMMNOB, rapaHTUpOBaHWMKN rpaxgaHam CBO6GOAbI, NMPUPOAY KOTOPO — MO3UTUBHYIO WM HEraTUBHYO —
ewe TpeboBasIOCh YCTAHOBUTb. TakMM 06pa30oM, POCCUICKME MbICIUTENN PACXOAUANChL B TOM, KakuMu
[OMKHbI ObITb YC/I0BUA A1 camopeasim3aunm yenoseka, cnops 06 nepapxum u So/mHKHOM b6anaHce mexay
HeraTMBHOM 1 MNO3UTUBHOI CBOOOAON, 3ayacTyld oOTAaBas npeanovTeHne nocnegHein. OTHoLleHne
poccuiicknx nNnbepanoB K HACWUbCTBEHHbIM METO4aM, TOCYAAapCTBEHHOMY HEBMeLlaTeNbCTBY U
NporpeccuBHbIM pedpopMam (kak cnocobam LOCTMKEHUS 3TON CBOOOALI) Takke He Obl10 e4UHO06pa3HbIM U
3BO/IOLMOHNPOBA/IO COOOPA3HO KOHKPETHbIM MCTOPMYECKMM COObITMAM, MPOHOCUBLUMMCS MNepes HUMW C
Kaneligockonnyeckoil cKopocTbio®®. Mo 3TM NpuuMHam poccuiickue nmbepasibHble AEATeNn cunTany cebs
BnpaBe BblOMpaTb M3 NnbepasibHbIX MAel «COGCTBEHHbIA penepTyap», a peanusauus ux ugei B psage
C/ly4YaeB nepecekanacb CO CTpPEMIEHUSAMM MpaBblX KOHCEPBATMBHBLIX (0becrneveHve Nopsaka B rocygapcree
B Nepuos, PeBOIOLMOHHbIX 6pOXeHni) N NeBbix (YCTaHOB/IEHME coLManbHOl cnpaBea/IMBOCTN) NapTuii.

Kak cneagctesme, B MOMEHT  TpaHcdopmauun  NnbepasibHOro  PUAIOCOICKOr0  TeYeHus B
06LLIECTBEHHO-NO/IUTUYECKOE [BWKEHUE POCCUNCKME NMbepasibHble MbICAUTENN (3Ha4YMMas ux 4actb —
KapeTckas naptus, Boarnaensemas 1. MunokoBbiM) OOGHapyXunu cebss neBbiMUA  LEeHTpUCTamu B
POCCUINCKOM NOSIMTUYECKOM NaHgwadite. 3TO NOIOKEHNE CTaBWU/I0 Nepes HUMU psg, NPakTUYeCcKUx AU1eMm
B MpoLecce MPEeTBOPEHNS UX TEOPETUYECKUX MOAesNei B XU3Hb. C O4HOW CTOPOHbI, OHU HaxXO4W/IUCb B
onno3vuMmn K npaBuTenbCcTBy. C ApPYyroin CTOpOHbI, A0 peBonounn 1905 roga cuvtanu nydwen crpatervei
KOMMPOMUCC W COTPYOHWYECTBO C BaCTblo, HE NPUEM/S HaCW/IbCTBEHHbIE METOAbl, Npeasaraemble
coumnanmcTaMmm-peBosounoHepamu. Camm y4acTHUKM COBbITUIA, OMUCbIBAs NX post factum, xapakTepn3oBasiun
NOMNbITKN AOCTUXXEHUS Pa3yMHOr0 KOMMPOMMCCA MeXAy NPU3HaHWEM JIMYHbIX CBOOOS M O6LLECTBEHHbLIM
6naronosyyvMem, YCTaHOBMEHMS OOLLECTBEHHOTO CTPOSl, OCHOBAHHOrO HAa BEPXOBEHCTBE MpaBa W
COGMIAEHUN TpaXAAHCKMX CBOOOJ, BbIOPAHHLIMW CpPeAcTBaMy KakK «BECCMbIC/IEHHbIE MeuYTaHusi» U
«HenpaeAonofo6HbIe yTonnm»13,

B 3TOM KOHTEKCTE BbICBEUMBAETCS [ABOWCTBEHHOCTb MnosokeHuss A.H. MaHgenbwTtama. C ofgHom
CTOPOHbI, OH AUMJIOMAT, COTPYAHMK MUHUCTEPCTBA MHOCTPAaHHbIX e, OUEBUAHO TPAHCMPYIOWNIA MHTEPECHI
Poccwiickoin nmnepun, ¢ Apyroi, — HOCUTENb NIMbepasibHbIX LeHHOCTel. B cuny BbibpaHHOl npodeccumn
nmnbepanbHas naes BepXOBEHCTBA Npasa urpasia g1 Hero CyLwecTBEHHYO POfb.

Il. MeTepbypr-KoHCTaHTMHONO/ML: AunNaoMaTuyeckas Kapbepa

C Havana 1900-x rogoB poktop npasa A. H. MaHaernbwtam HaynMHaeTr akTUBHO BK/HOYATLCA B peLleHue
BOMNPOCOB MeXAyHapoAHOl MOMUTUKN B KAYECTBE ANM/IOMATUYECKOro NpeacTaBuTens Poccuinckoii umnepuu.
B aSTOT nepuos OH OTAaeT CBOE BPEMSA pPELUEHU0 MpPakTUYecKMX 3afady M He 3aHUMMaeTCHA HayUHbIMU
nccrnefoBaHNsSMM UKW TeopeTusaumein nonyyeHHoro onbitTa. B 1904 rogy A. H. MaHgenblwtaM CTaHOBUTCSA
aCcCOoLMUPOBaHHbLIM YNeHOM VIHCTUTYTa MexayHapoaHoro npasa®. imesi nocTosiHHOE HazHauyeHue B MUCCUM
Ha TeppuTopuu OcMmaHcKoli nvnepun, MaHgenswtam NPUHUMAET yyacTue U B ApYrnx 3Ha4YMMbIX COObITUSAX
MeXAyHapOLHO-NPaBOBOW XN3HW.

Mynnbckuii MHUMAEHT n BTopas MNaarckas KoHdepeHuna

B 1905 rogy AHgpeii Hukonaesuy BktoHaeTcs B paboTy Mo paccnefoBaHnio MynibCkoro UHUMAEHTa — ero
HasHaYalT OfHVM U3 COBETHWMKOB POCCUIACKOrO MPaBMTENLCTBA Npu Mapwdkckoli komuccum'®. Peub uget o
npoucwectsnm B CeBepHOM MOpe, WMEBLUEM MECTO B Hadasle PYCCKO-AMNOHCKON BOMHbLI. BTopas
TuxooKeaHcKass ackagpa nof KomaHgoBaHwveM Buue-agMmupana 3. . PoxecTBeHckoro o6cTtpensna
6puTaHckMe pblbalkue cyaa, NPUHAB UX 3a kopabnn HenpuaTens. XXenasa MUPHO YperynmpoBatb KOHM/INKT,
Poccuiickas nmnepusi B3sna Ha cebs OTBETCTBEHHOCTb 3a AENCTBMA KOMaHOOBaHUS 3cKafpbl U MOHecsa
TakMM 06pa3oM penyTauyoHHbIA yuwep6'. MaHaenblwTam OTMeYasl BaXHOCTb Camoro hakta co3faHust
Komucecun, nockonbky ee AeATeNlbHOCTb MO3BOMUIA NPYMEHWUTb MOAE/b MEXAYyHapo4HOro apbutpaxa K

12 PamnToH B. Ykas. cou. C. 37, 49, 113-144.

13 BepaseB H. A. Hosoe CpedHesekosbe. PasmbiwieHue o cydbbe Poccuu u Esponbl. BepnuH : O6enuck, 1924, C. 62-63. LiuT. no:
PamnTtoH B. Ykas. coy. C. 11.

4 Annuaire Institut de Droit International. 1950. Ne43 (II). Germany: Schmidt Periodicals GMBH, 2000. P. 482 URL:
https://www.idi-iil.org/app/uploads/2017/05/4025-43B_OCR-min.pdf (gata o6pateHus: 18.03.2024).

5 TMoppo6Hee 06 aTom: Mandelstam A. La Commission Internationale D'Enquete Sur L'Incident De La Mer Du Nord. Revue génerale
du droit international public, 1905.

16 Dogger Bank Incident, The Argus (Melbourne, Vic.: 1848-1957). 15 February 1905. P. 5.


https://www.idi-iil.org/app/uploads/2017/05/4025-43B_OCR-min.pdf

BOMpPOCaM YrosIoBHOro npasa W NpuBedYb K OTBETCTBEHHOCTU /1ML, HapYyLUMBLUUX HOPMbl MEXAYHapOoAHOro
npasa'’.

B 1905 rogy B Poccunm npomcxoAuT peBotouUMA. 3aKOHUMBLUMCH MOpPaXKeHWEeM, OHa TeM He MeHee
n3MeHWna o06AMK MMNEpUM W XKM3Hb ee MOoAAaHHbIX. 3a PpeBo/uUMenR nocnegoBana HekoTopas
[leMOKpaTM3aLmMsi NoUTUYECKol cucTembl’®. IToT nepuoj, 4YacTMuHO coBnaBlMii ¢ Cepe6psiHbiM BEKOM
PYCCKOI Ky/nbTypbl, Ha3blBAlOT Ky/ibMUHALMEN NMGepanibHOro 06LLECTBEHHO-NONUTUYECKOTO ABWKEHUS B
Poccuitckon nmnepun.

[axe B ycnoBusax BHyTPUNOANTUYECKON HECTabWU/IbHOCTM BO BHELUHEN nonuntuke Poccuiickas nMnepusi
OoCTaBajlaCb BE/IMKON [EpXaBoW, WrparoLlLleinn KIHYEBYH) pPOMb B MEXAYyHApOOHbLIX OTHOLWEHWSX. Tak,
Poccuiickas umnepus ctosna 'y MCTOKOB aarckmx MUPHbIX KOHDEPEHUMIA 1 MPUHMMana 0cobo geatenbHoe
yyacTue BO BTOpoil M1pHoOii koHhbepeHummn, npoxoamBeLuein B 1907 rogy 1 NOCBSALLEHHOV pa3paboTke 3aKOHOB
1 o6bluaeB BOWHbI. MaHAenbLITaM y4yacTBOBasl B HEli B CTaTyce CEeKpeTapsi poccuiickoin generaummn®®. torun
KoHhepeHuun owyTMo MOBMUS/IM HA NPaBOBble BO33peHus MaHgenswtama. AHApein Hukonaesuy ropsyo
NPUBETCTBOBaUT NAEK CO3[aHWNA MOCTOSHHOIO MeXAyHapoAHOro cyaa, Ho BTopas KoHdepeHLmsa oTnoxuIa
peanu3aumio 3Toro npoekta®. lo3gHee OH OMULLIET €€ Kak MUPHOE COCTA3aHMe YMOB, B KOTOPOM
rocygapcrea, uTylIMEe 3aKOH W CTaBslWMe €ero Bbie Fpyboil cusbl (B TOM 4yucne cTpaHbl AHTaHThbI),
npourpanv repmaHum, conpoTUBASAOLLENCS NIOOOMY MeXayHapogHOMY Nopsaky. FepmaHusa He nossosvia
co34aTb MeXAyHapoaHbIi cyf, peLleHns KOTOPOro SABASNCL Bbl 06a3aTesibHbIMU 415 rocyaapcTs. MupHas
6opbba, Kak nuweT MaHgenbwTam, 3a HOBOE MpaBO 4enoBeYecTBa 3akOH4YMacb, U CKOPO Ha4HETCH
[lpyrasi — efie30m 1 orHem?:,

Kpowme Toro, B 1912 rogy A. H. MaHgenblwtam 6bl1 HazHa4eH OAHMM U3 NMOTHOMOYHbIX NpeacTaBuTenel
Poccuiickoii umneprmn Ha KOH(epeHLMN B XpUCThaHnm, NOCBALLEHHOW paboTe No BONPOCY MeXAyHapoAHOro
cTatyca LUnnu6epreHa?.

MocTosiHHas cnyx6a B OCMaHCKOl uMnepun n apmsiHckue pechopmbl

B 1903 rogy MaHgenblitam HasHavaeTcs ynpas/siowmM pyCCKUMIN KOHCYIbCTBaMn B Yckiobe n MoHacTbipe,
Tepputopuax MakegoHun, BXoAMBLUMX B cocTaB OCMaHCKoi umnepnn?. B aToT nepuof cuTyalys B pervoHe
6bl1a He camoil MNPOCTOW: MNPOTMBOCTOSIHME XPUCTUAHCKOrO M MYCYNbMAaHCKOro (npenmyLiecTBeHHO
anbaHckoro) HaceneHusi B MakegoHun n Ctapoii Cepbun A0CTUIIO CBOEro nuka. Tak, Hanpumep, B rof,
HasHayeHns MaHgenblTamMa Ha AO/MKHOCTb ynpasnswwero B butonn (MakegoHust) 6bin yout anbaHuem
KoHcyn Poccuiickoin nmnepun A. A. POCTKOBCKMiA. Byayun KoHcynom, AHApeid MaHgenblitam Tak onvcbiBas
LapuBLLYIO B TYPELKOM BuaieTe 06CTaHOBKY:

MonoxeHrve fAen B BOCTOYHOW 4YacT YCKHOGCKOTO BuaiieTa MOXET ObiTb 0XapakTepU30BaHO OLHUM
CMIOBOM — «aHapxusi». Mycy/bMaHCKOe HaceneHue NMpPOAO/HKAET MO-NMPEXHEMY CMOTPETb Ha XPUCTUaH,
Kak Ha 6e33aLMTHbIX PaBoB, XMU3HW 1 UMYLLECTBO KOTOPbIX HAXOAATCS B UX NMOJIHOM pacropsixeHun®:,

OcmaHcKass MMnepusi B paccMaTpuBaeMblil nepuog obbeanHsana Hemasnoe KOMMYecTBO Tepputopuii
3STHUYECKUX OBLLHOCTEN: TIOPKKM, apabbl, apMsiHe, rpekun, Kypabl, Yepkeckl 1 ap. Mo 3Toi npuyvMHe 0gHOWA U3
OCTPbIX BHYTPMNONUTMYECKUX Npobnem ansa OCMaHCKOW MMNEepUM Ha MPOTSHXKEHUWM CTOMETWI OCTaBasIMChb
MEXHaUMOHa/TbHbIE Y MEXPENUI1o3Hble KOHNuKTLI. MpourpaB Pyccko-Typeukyto BoviHy 1877-1878 rofos,
nMmnepua  nepexviBasia 3KOHOMUYECKMA  Kpu3uc. BHellHenonutuyeckne npobnemsbl  ycyrybnsanmco
KOMMNIEKCOM BHYTPEHHMX Mpo6/sem, Bbi3biBaBLUMX 60MblIOE COUMaNIbHOE HeLOoBOSbCTBO, WM 06LWUM
YXXeCTOUYeHNeM NONUTUYECKOW NINHUM.

[Nna NOHVMaHWA WMCTOPUYECKOTO KOHTEKCTa BAXHO OTMETWUTb, UYTO Ha NPOTSHXXEHUU BTOPOIM MNOSIOBUHBI
XIX Beka eBponeiickve [epxaBbl akTVBHO NpoOABUraNM WUAEK AUNIOMATUYECKOTO YyperynnpoBaHus
MEXHaUMOHa/IbHbIX  NPOTMBOpeYnii, CcyllecTBoBaBWMX B OCMaHCckon wmnepun. Tak, CekpeTHoe

7 Lemnitzer J.M. International Commissions of Inquiry and the North Sea Incident: A Model for a MH17 Tribunal? // European Journal
of International Law. 2016. Vol. 27. Ne 4. P. 940.

8 dcbko T. H. Mepsas pycckas pesotoyusi 1905-1907 2e. I/ Poccust n ATP. 2005. Ne 4. C. 153-156.

19 Mandelstam A. Le Sort de 'Empire Ottoman... P. 461.

2 |bid.

2 bid.

2 BnF Gallica // Revue Génerale de Droit International Public. 1913. P. 20. URL: https://gallica.bnf.fr/ark:/12148/bpt6k734874/f23.item
(nata obpateHus: 02.03.2024).

2 JlonyxuH B. B. 3anucku 6biswez0 dupekmopa denapmameHma MuHucmepcmsa. CM6. : Hectop-McTopus, 2008. C. 482.

24 ABMPW. ®. 151. Monutapxms. On. 482. 1903. A. 1475. /1. 241—241 06.; MakegoHuss. C60PHMK OT AOKYMEHTM U maTepuani.
Codusi, 1978. C. 456. B paborte http://www.promacedonia.org/as4/as_1_2.htm (gata obpawieHus: 02.03.2024).
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PelixwtagTckoe cornaweHve mexay Poccueli n ABcTpo-BeHrpureit 6b1710 NprM3BaHo 3alUTUTb XpUCTUAHCKoe
HaceneHve Typuumu 1 BK/OYAIO0 NPOEKT aAMUHUCTPATUBHOV pedhopmbl B BocHWM u lepueroBuHe®.
CaH-CTtehaHCK1il npenMMUHapHbIA MUPHbIA goroBop 1878 roga, 3aMeHeHHbI BnocneacTsum bepmHckum
TpakTaTtoM 1878 roga, MOMUMO MOMOXEHMIA O Mpu3HaHuM Typumein HesaBucumoctu Bonrapun, Cepbun un
YepHoropun, 06s3biBas1  Typuuio nposBecTn pedopmbl B Apyrux pernoHax. Crtatbss XVI kacanacb
TEeppuUTOpUiA, Ha KOTOPbIX NPOXVBa/IN apMsiHe®®. [lonoxeHnss 06 aAMUHWUCTPATUBHLIX pedhopmax B
OcmaHcKoi  vmnepun  copepxan W BepnuHckmii  Tpaktat?’. B uacTHocTW, crTathka 61
WHTEepHaLMoHaM3npoBasia Bonpoc 06 ob6paleHnn ¢ apmsHamum B OCMaHCKOW MMMepun, U OH Hadasl
perynsipHo curypupoBaTb B BOCTOYHOW MONUTUKE BENUKUX Aepxas. B aTOT nepuog apmsiHe, Kak U gpyrue
MEHbLUVHCTBA, BbICTYNasIM CKopee 06beKTOM y4acTus, Yem akTUBHbIMY YHACTHUKaMW YCUNIA NO Y TyULLEHWUIO
CBOEro nosioxeHus. Tak, Ha BepsIMHCKOM KOHrpecce apMsHCKas generaums TLWeETHO MbiTasiacb Noy4YuTb
rapaHTVu npoeeaeHusi pedpopm,

CyntaH A6ayn-Xamug npuwen k Briactu B 1876 rogy. B nepsblil e rog npaBieHWs OH pacnycTun
napnameHT W cBepHyn pedopmbl TaH3umarta (1839-1876 rogoB), KOTOpble OblIM MOCTPOEHbI Ha
NPOBO3rNaeHNN rapaHTUii HENPUKOCHOBEHHOCTM XXN3HU, JOCTOMHCTBA U UMYLLIECTBA KaXA0ro YenoBeka BHe
3aBMCUMOCTM OT €ero BepoucrnoeefaHusa. B 3T10T nepuog Obiiv NpoBefeHbl 3aMeTHble BOEHHas,
aAMVHUCTPaTUBHast U cyaebHas pedopmbl. B ocHoBy pediopm TaH3umaTa fer XxarT-u-XxymatoH (BbiCoyaniumii
yka3) 1856 roga: mycysibMaHe 1 He-MycCy/ibMaHe ypaBHMBa/IMCb B BONPOCAxX BOEHHOW CNyX0Obl, OTNpaBieHUs
npaBoCcyaus, HaNoroobnoXeHWsi, MOCTYM/IEeHUA B rpaxJaHCKMe W BOEHHble y4yebHble 3aBefeHus, B
counasibHOW cdhepe, a Takke Npu MpUEME Ha ToCyAapCTBEHHYH Cnyx6y?°. MocnefHwii nepuog pechopm
npuLesnca Ha npasnexHve cyntaHa Abayn-Asmnsa.

MaHgenbwtaM pes3ko KputukoBan A6ayn-Xamuga®. MNpu Hem, nuweT MaHgenswitam, BCce pediopMbl
6bl/IM cBefeHbl Ha HET: NPOBUHLMa/IbHOE camoyrpaB/ieHne CyLecTBOBaU10 UL HOMUHa/TLHO, HaceneHue
ObI/10 06/1I0KEHO HE3aKOHHbIMW HasloraMun, npecca noABeprasiacb XecTkol ueHsype. O pesynbrarax
npasneHnsa Abayn-Xamuaa MaHgenbLitam BbiCKa3blBaeTCA 04HO3HAYHO:

COTHM ThICAY HecuacTHbIX apMsiH, 3apesaHHbiX B KoHue 90-X rofoB MO JIMYHOMY MPUKA3aHWI0
A6ayn-Xamuaa, AecsTKM ThICSY MakefOoHUEB, MOrMeLUMX OT pyK MyduTeneil, AeidCTBOBaBLWMX MO ero xe
yKaske U HayLleHWulo, CBUAETENbCTBYIOT Nepes ucTopueil 06 UCTUHHOM OTHOLUEHUM ABayn-Xamuga K
CBOVIM TYpPeLIKUM NoaAaHHbIM®L,

MaHgenbLlwTaM, Kak 1 MHOrMe B 3TOT Mepuof, Bo3naran onpefesieHHble HafeX bl Ha Npuxog K BnacTu
npeactasuTeneli MIaaoTypeLKoro ABmKeHusi. C HEKOTOPbIMU K3 HUX OH OblJ 3HAKOM JIMYHO CO BPEMEH
yyebbl B [lapwxe. MnagoTypeLkoe npasfieHne o06eliaio MoBOPOT WMMEPUM K  [AEMOKPaTUHECKUM
npeo6paszoBaHnsM W AaBHO HaspeBWMM pedopmMam. OfHAKo 3STHMYECKME OOLIHOCTW, MNoHadasny
nofaepXvBaBLUME MNAA0TYPOK, [0BO/ILHO 6bLICTPO NPEBPaTU/IMCL B KX MOMUTUUECKMX OMMOHEHTOB*?, uTo

% Pribram A. F. The secret treaties of Austria-Hungary. Vol. II. Harvard, 1921. P. 188-191.

2 C6opHMK goroBopoB Poccum ¢ apyrumu rocyaapcteamu (1856—-1917) / FocyaapcTBEHHOE U34aTeNbCTBO NOMMTUYECKON NUTepaTypbl,
1952. C. 159-175. Cratba XVI: «BBuagy TOro, 4To OYMLLEHME PYCCKMMMW BOWCKaMMN 3aHMMaeMblX UMW B APMEHMM MECTHOCTER,
KOTOpble A0/MKHbI 6bITb BO3BPALLEHbI Typuumn, MO0 Obl NoAaTb Tam NOBOA K CTONIKHOBEHUSM U YC/TOKHEHUAM, MOTYLLVMM BPeaHO
0TpasnTbCA Ha A06PbIX OTHOLIEHMsX oboux rocypapcts, — bnuctarenbHasa MopTa 06s3yeTca OcylWwecTBUTb, 6e3 3ameasieHus,
ynyyleHns n pedopMbl, Bbi3blBAEMbIE MECTHbIMU NOTPEOHOCTAMM B 06/1aCTAX, HACENIEHHbIX apMsaHaMu, ¥ orpaauTb 6e30nacHoOCTb
nocnefgHWx OT KypAOB W YepkecoB.» 3Ta CTaTbsi Bbi3Basla OMaceHWsi OGPUTaHCKOro npaBWUTeNbCTBA MOA PYKOBOACTBOM
KOHCEpPBATVBHOIO NpemMbep-MUHUCTPpa [u3pasnu 06 ysennyeHnn snmsHns Poccum Ha BOCTOKe TypLiMK, YTO NPUBESO K NOANUCaHNIO
4 wioHA 1878 roga «Kunpckoi KoHBeHUMn» («KOHBEHUMM 06 060pPOHUTENILHOM CO3e») Mexay Benukobputanuein n Typuueid, B
KOTOpOil BenukobputaHus rapaHTypoBasia LeNOCTHOCTb OCMAaHCKMX BOCTOYHbIX TEppUTOpuii B 06MeH Ha ynpasneHne Kunpom u
obelljaHne cyntaHa «rnpoBecTn Heobxofumble pedopMbl, KOTOpble OyAyT cornacoBaHbl No3xe Mexay AByMs Aepxasamu... Ans
3alMTbl XPUCTMAHCKUX U APYrMX MOoAAaHHbIX MopTbl Ha 3TMx Tepputopusx». Dussen W. J. van der. The Question of Armenian
Reforms in 1913-1914 /I Armenian Review. 1986. Vol. 1. Ne 39. P. 12.

27 C6OpHUK [0roBOpoB Poccuu ¢ Apyrimu rocyaapcteamm (1856—1917) / FocyaapcTBeHHOE U3AaTeNIbCTBO NO/IMTUUECKON IMTepaTypbl,
1952. C. 181-206, ctatba LX1: «banctatenbHasn MNopTa 06513yeTcsl OCyLWeCcTBUTb, 6€3 AasibHeNWero 3ameanenns, yayUleHus n
pedopMbl, Bbi3bIBaEMblE MECTHbIMU MOTPEBHOCTAMM B 06/1aCTAX, HaCeNeHHbIX apMsHamu, U obecneunTb MX 6e30macHOCTb OT
yepkecoB ¥ KypgoB. OHa 6yaeT nepuoavyeckv coobliaTb 0 Mepax, NPUHSATLIX el A5 3TON uenu, Aepxasam, KoTopble GyayT
Habnogatb 3a UX NPUMEHEHNEM.

% pussen W .J. van der Op.cit. P. 11-28. Westenenk L. C. Diary Concerning the Armenian Mission 1914 // Armenian Review. 1986.
Vol. 1. Ne 39. P. 29-79.

2 Davison R. Reform in the Ottoman Empire, 1856—1876. Princeton : Princeton University Press, 1963. P. 55.

3% MaHngenswTam A.H. Mnadomypeykas Oepxasa: Vicmopuko-nosumuyeckuli ovepk | A.H. MaHgenblitam. Mocksa
Tuno-nutorpadusa Tosapuitectsa U. H. KywHepes n K, 1915. C. 6.

% Tamxe. C. 4-5.

%2 Mandelstam A. Le Sort de I'Empire Ottoman... P. 8.



yCyrybuno MexaTHUYECKME U MEeXpenurnosHbie npoTvBopeunsi®. K Tomy e mnocfie MafoTypeLKol
pesonioumMn B OCMaHCKO MMNepun OCTaBasioCb HEMaso CTOPOHHWMKOB CBEPrHYTOro  CynTaHa.
AHTUPEBO/TOLUMOHHBIA  MATEX CTamby/bCKOro rapHM3oHa B 1909 rogy MOCAYXWUN KaTasn3aTopoMm
Knnukuiickoii pesHn — Tpareaun B BunaiieTe AfaHa, YHECLEeW XU3HU TbicA4 apMsH. HecmoTtps Ha
nofassieHne MAaTexa B KOPOTKUIA CPOK, HOBOCTM O HEM Jownu Ao AfaHbl (O4HOMMEHHOTO ropoga), 060cTpus
MEX3THUYECKME CTO/IKHOBEHUS, 6bICTPO Nepepocilne B MacluTabHble NOrpPoMbl, MOMKOrN 1 youiicTea®.

B nepuopg ¢ 1909 no 1912 rog A. H. MaHgenbswitam 6bis1 apbutpom B cnope mexay Poccuein n Typunei,
paccmarpmBaeMoM B pamkax [MocTossHHOW nasnaTbl TpeTeiickoro npaBocyausi. NMOMMMO Typeukmx KOJJier,
ap6utpoM B 3TOM fJefie Takke BbiCTynasl 6apoH ¢ooH Tay6e®. [leno kacasiocb o6s3atenbctea Typuuu
KOMMeHcupoBaTtb Poccuiickoin nMmnepun yObITKU POCCUIACKUX MNOAAAHHBLIX, MOHECEHHblIE B XOAE BOIHbI
1877-1878 rogos. Typeukas CTOpOHa He ocnapvBasia CyMmMy YObITKOB, HO OT/I0XMW/Ia X BbINaaty 6onee yem
Ha gBaguatb fNeT. B cBA3M cO CTOMb A/MTENbHON OTCpoYKoi nnatexa Poccusi Tpebosana Bbinnarbl
npoueHToB. CTOPOHbI cornacunnch nepefarb Cnop Ha paccMoTpeHue B apbuTpax. TpubyHan noctaHoBU,
4TO NPOLEHTbI MO Bbl BbITb NPUCYXAEHbI B TEOPWUW, OAHAKO, Tak Kak Poccua n Typuusa Bce 3TO Bpems
BENN [Aunnomatuyeckylo nepenucky u Poccus He 3asBnsna TpeboBaHve O Bbinjare MNPOLEHTOB, TO
noBefeHne POCCUIACKOI CTOPOHbI AO/MKHO ObITb MCTOMKOBAHO Kak OTKa3 OT npaBa TpeboBaHus. B utore
TpubyHan otkaszan Poccun B Tpe6oBaHMM O B3bICKaHUM NPOLEHTOB.

Kak 3HaToK pernoHa, B 1913 rogy MaHzensLwtam CTaHOBUTCSA AeneratoM B MexayHapoLHON KOMUCCUM O
pedopmax B Typeukoli ApmeHnn®. ConmamsLuMch ¢ K. H. MynibkeBUYeM, BpeMEHHbIM NMOBEPEHHbIM B esiax
Poccun B KoHcTaHTMHONONE, MaHAenbLlwTaM chirpa BeayLyo ponb B NeperoBopax no npoekty pedgopm B
OcmaHckoii ApmeHun B 1912-1914 rogax, B 4YaCTHOCTM B KauyecTBe COBETHMKa nocna ge lvipca® u
cocTaBuTeNs NpoekTa, NpeanoxeHHoro OcmaHcKol nMnepun. XoTs NPOEKT, COCTOALLMIA 13 22 cTaTteld, n He
6bls1 peann3oBaH, OH NPeACTaBAsET MHTEPEeC CBOE MaclTabHOCTbI M AeTaslbHON NpopaboTaHHOCTLIO.
K nety 1913 roga wecTb Bunainetos — 3p3epym, BaH, Butnuc, Anapbekmp, XapnyT u CnBac — OO/MKHbI
6b1/11 6bITb OpPraHN30BaHbl B O4HY NPOBUHLMIO, YNPaBASeMyt0 OCMaHCKUM XPUCTUAHUHOM WK, Nydlle BCero,
eBponeiiuemM, HasHauyeHHbIM CY/ITaHOM Ha NATb JIET C 0406peHus BeNNKMX gepxas. Ero Bnactb Obisia 6bl
3HAYUTENBHON: OH CTaHOBW/ICA BO [NlaBe BCEX afgMUHUCTPATMBHBLIX YWMHOBHWKOB W MNOAMLUK, U NO
TpeboBaHMIO B €ro pacnopsbkeHve npeaocTaBnsaA/IMCb BOEHHbIE CUMbl 418 NOAAEPXaHWs nopsigka B
NpoBUMHUMKN. [eHepasi-rybepHaTopy MNOMOrasl 6bl KOHCY/LTATUBHbIA COBET M3 MYCY/IbMaH, XpUCTUaH W
eBporeiiles, a NPOBUHLUMANIbLHOE COGpaHMe COCTOS/I0 6bl U3 PaBHOTO YMcna MycCynbMaH U XpuctmaH®,
Bonpoc o pganbHeiweM agMMHUCTPATMBHOM AefeHMU Mpeanosiarasocb OCHOBbIBATb HA CYLLECTBYHOLLMX
MeXyHapoaHbIX foroBopax“®, He HapyLlast XpynKoi CTabunbHOCTU:

...INouTn BCE HbIHELHNe TpeboBaHNA apMsH B 0651aCTi NpaBocyams — 06 opraHu3auuu... rpaxaaHckol, a
He [yXOBHOR, CTULUW, O BBEAEHUWN B COCTaB CyfOB Y/IEHOB — OT XPUCTUAHCKOIO M MYCY/IbMaHCKOro
HaceneHuss — 6bINK YXe Mpu3HaHbl CrpaBea/IMBbIMU eBponeiickoil komuccreli B 1880* roay u Tpems
Mocnamu B 1895 rogy*?. CBepx TOro, Ha4as10 yyacTus B cyfax Mycy/lbMaH U XpUCTUAHCKUX 3aceaaresiei
COZIEPXUTCA B CAMOM TYPELIKOM 3aKoHoaaTenbeTee (Ykasbl 1875 1 1902 rogos)*e,

33 Bged. A. H. MaHdenswmama Il Typyusi u naHmypaHu3m [ nog, pea. 3apesaHga. Mapwk, 1930. C. 6-9.

34 WakapsiHy C. 3. NeHoyud apmsiH 1915-23 e2. u eeononnumuka I/ PernoH n mup. 2015. T. IV. Ne 1-2. C. 3-20.

% Russian Claim for Interest on Indemnities (Russia / Turkey), PCA Case No. 1910-02, Award, 11 November 1912.

% Tamxe. C. 16.

ST [pabapb B. 3. Mamepuasibl kK ucmopuu Aumepamypbi MexdyHapodHoe0 npasa 8 Poccuu (1647-1917). M.: 3epuano, 2003. C. 398.

3% ExXerogHUK MWHMCTEPCTBA WHOCTPaHHbIX Aen 1914 //  MWHMCTEPCTBO MHOCTpaHHbIX fgen, 1914, C. 55. URL:
http://elib.shpl.ru/ru/nodes/74115-1914-51-y-god-ispravleno-i-dopolneno-po-8-dekabrya-1913-g-1914#mode/inspect/page/99/zoom/
6 (gata obpauyeHus: 02.03.2024).

% Mandelstam A. Le sort de I'Empire Ottoman... P. 218-222. C y4eToM HexenaHus Typuuu NpoBOAWTL ToueuHble PediopMbl B
OTAeNbHbIX BunaieTax 6bln NPUHAT KOMMNPOMMUCCHLIA COKpalleHHbIi nnaH pediopm. Moapo6Hee 06 atom: Dussen W. J. van der.
Op.cit. P. 11-28.

40 AmGapuymsiH K. P. Mpo6iema peghopmuposaHusi apMsHCKUX sunaliemos Typyuu 8 nosumuke sesukux depxas 8 1908-1914 ee. Il
WcTopusa: thakTbl 1 cumsonbl. 2021, T. 29. Ne 4. C. 51-60.

41 Ckopee Bcero, peub uaeT o pa6ote EBponeickoint Komuccunm B pamkax BepnvHCKoi KoHdpepeHuuu, rae o6Cyxaanmcb BOnpochl
YCTaHOB/IEHUS TPEKO-TypPeLKOV rpaHuLbl 1, B o4epefHoii pas, aMUHUCTPaTUBHOrO pechopMmpoBaHns TypLuu.

42 B cBeTe MacCOBbIX Y6WIACTB apMsiH — Xamuauiickoil pesHn 1894-1896 rogoB — noc/ibl BputaHuu, ®paHuuu n Poccum
npeaoxnan co3aarb KOMUCCHIO NO pacc/iefjloBaHNI0 NPOU3OLLELLEro Ha TypeLKoi TeppuTtopun. MpeanoxeHne 6bi10 OTKNOHEHO
OCMaHCKO Mmnepuel, OfHaKko eBpOMeickiM MpeAcTaBUTENSAM  paspelunin NPUHATb yyacTue B CryLIAHWsAX B KadyecTBe
Habntoparteneii. Mocne atoro B mae 1895 roga nNoc/bl HaNpaBwAW CynTaHy MeMopaHAyM 1 NPOeKT afMUHUCTPATUBHbIX pedhopm, B
ynce KoTopbix Obl/10 06beANHEHNE apMSIHCKMX 0b1acTeil.

4 ApXuB BHelUHei nonnTukyu Poccuiickoii nmnepun. MoconbCTBo B KOHCTaHTMHoNone. On. 517/2. [, 3733.

10


http://elib.shpl.ru/ru/nodes/74115-1914-51-y-god-ispravleno-i-dopolneno-po-8-dekabrya-1913-g-1914#mode/inspect/page/99/zoom/6
http://elib.shpl.ru/ru/nodes/74115-1914-51-y-god-ispravleno-i-dopolneno-po-8-dekabrya-1913-g-1914#mode/inspect/page/99/zoom/6

Yxe Ha atom aTtane A.H. MaHpgenbwtam BbICTyNaeT ec/nv He 3a npefocTaBfieHMe paBHbIX Mpas
MEHbLUMHCTBAM, TO 3a oOnpedesieHve MWHMMasIbHOTO CTaHAapTa, KOTOpblii C Y4Y4eTOM MWCTOPUYECKMX
0C0b6eHHOCTel ycTaHaB/IMBasiCA Obl 4718 KakAON STHUYECKOW 06LWHOCTU. B cTaTbe Ha (hpaHLy3CcKOM si3bike
«Poccuiickas nonutrka B Typeukoidi ApmeHun HakaHyHe Benukoii BoliHbl» 1935 roga (chp.: La politique russe
en Arménie turque a la veille de la Grande Guerre) oH NULWET 0 NPOEKTE pedopMbl YpaBneHns BUNaneTos B
Typumn, a Takke MoABEpraeT KPWUTUKE TMOHATME «CYBEPEHUTET», HacTauMBas Ha OWWOOYHOCTM ero
abconTr3aumm, NpUBOASLLEN K NonpaHuio Npas YesioBeKa U YeoBeka Kak TakoBoro*.

MpuHUMas BO BHMMaHWE OOLIMPHbIA  OMbIT, MOMlyYEHHbIE Ha  MeXAyHapoAHO-NPaBoBOM U
AMNaoMaTMyeckoMm nonpulax, no BOCMNOMMHAHUSM 3HABLLEr0 ero /IMYHO COBPeMeHHMKa MuxalinioBckoro,
A. H. MaHgenbluTam HaJessicsl Ha MnoslydeHne JO/MKHOCTU «HadaslbHKa KOPUCKOHCYNBTCKOM YacTn MUO»*.
OpHako, HecMmOTps ero Ha [ABafuaTUNATWAETHUIA OnbIT, npegnoyTeHne 6b10 oTAaHo Honbae un3-3a
«CYEBEPHOI0 B3r/15i4a HA4a/IbCTBA B OTHOLLEHWUM HECYACTNIMBON PyKM AHZpPes HukonaeBuya»“e.

OceHbto 1914 roga A. H. MaHgenblwiTam BepHyncs B Poccuio: gvnaomartnyeckuin ananor ¢ OCcMaHCKoii
uvnepven, BCTYNUBLUEA B BOIAHY Ha CTOpPOHe TpOWCTBEHHOTO COK3a, 6bl1  pasopsBaH. Hwukakoro
MeXJYHapoAHOIo MexaHu3Ma BO3AelCTBUA Ha YperyimpoBaHue MeXsTHMYeckux npobriem B OCMaHCKOM
MUMMepun He OCTanoCb, a paHee AOCTUTHYTble [OrOBOPEHHOCTM O PedOpPMMPOBaAHUN TYPELIKUX BUIANeToB,
rae npoXuBasio apMsHCKOe HacefneHue, 6bl/IM aHHy/MpoBaHbl. B yacTHocTu, Takasd cygpba nocturnia
CornalleHne o npoeegeHun pedopm B ApmeHun, 3akntoveHHoe K. H. MynbkeeBnyem u Caupg-Xanmmom*’
26 sHBapst 1914 roga®.

MapannensHo ¢ aTuM OcMaHckas MMnepust Nog PyKoBOACTBOM MAaA0TYpPOK CMEHUA UAeonornieckumii
KypC C OoCMaHu3Ma Ha naHTypaHusMm (Nno3gHee NaHTIOPKU3M), npeanosaralollnii OpyueHTaunio Ha TIOPKCKoe
HaceneHne wumnepun. He roTOBble MOWTM Ha AeUeHTpaM3auuio BAacTy MAafoTYpkM npuberv K
penpeccuMBHbLIM MeTodaM, XepTBaMu KOTOPbIX CTAHOBW/IUCL HE TONIbKO WHOBEPLbl, HO U Xenawwue
aBTOHOMUM Mycy/fibMaHe (anbaHubl U apabsbl). Mpuweawe K Bnact B naptum «EanHeHns n nporpecca»
(napTva MNafoTypoK) NaHTYpPaHWCTbl BbICTYNaayW 3a acCUMWIAUMIO WKW, B Cllydyae COMpOTUB/EHUS,
OUULLEHNE UMMEPUN OT HETYPELIKOTO HacesieHUs. VIMEHHO Takytlo cTpaTervio npeasioxna oauH U3 BeayLumx
naeonoros «EanHeHuns n nporpecca» 3us Mékann B pa6ote «OCHOBbI THOPKU3Ma»*,

Hauvano [MepBoil MWPOBOI BOIMHbLI COMPOBOXAA/IOCHL PEernpeccusiMyM MpPOTUB apMSHCKOrO HacesneHus:
MaccOBble apecTbl, YouiicTBa apMSAHCKMX MOIMTUYECKNX W OOLLECTBEHHbIX AeATenei, npepcraBuTenei
WHTE/IUTEHLMA U MPOMbIWIEHHNKOB B KoHcTaHTuHonone. C 1915 roga kapartesibHble akuuu npoTtus
apMsHCKOrO HacesfieHusi oxBaTuauM Bclo Tepputopuio Typumu. Lindpbl XepTB MaccoBbix YOUIACTB B
COBPEMEHHOI UCTOpUOrpactiiv CUMIbHO PA3HSTCA: OT COTHU ThICAY 40 NoyTopa MUMIMOHOB Y6UTbIX®. Mocne
OKOHuaHus [epBoil MWpoBOW BONHbI 3uss ékann 6bl1 3a4epXaH COH3HbIMU BOWCKaMu, BOLLEALUMMU B
KoHcTaHTMHOMONMb. EMYy BbIABMHYM OOBMHEHUS KakK MNOAMTUYECKOMY AEeSATeslo, MNpUYacTHOMY K
aHTUAPMSIHCKOV arnTauum, NoBMeKLwek MaccoByto pe3Hio B Bunaietax®:.

B aTtoT nepvos MaHgenbwitaM COBMELLAsST HayuyHYl [AeATeNIbHOCTb W AUMN/IOMAaTUYecKyo paboty, B
60/bLUeli CTeneHW KOHLEHTPUPYACh Ha nocnegHein. O HexBaTke BPEMEHW Ha HaykKy OH MULLET B O4HOM U3
nucem K goporomy pgapyry Bopucy Hombfe, ceTyss Ha 6GOMblWy0  3arpy)XeHHOCTb Mo Ciyx6e®?.
dyHOaMeHTasIbHble TEKCTbI, 61arogaps KOTOPbIM OH CTasl U3BECTEH KaK TEOPETUK MEeXAyHapOo4HOro npasa,
A. H. MaHgenbwtam  HanuweT  no3xe. CamblMu  3amMeTHbIMM  paboTamum  netepbyprckoro  u
KOHCTaHTMHOMOMNBLCKOIO MepUoAOB MOXHO cuiTaTb [Be CTaTbyv O MNaAOTypeuKoM ABWXEHUW, Bbillealne B
HEeCKO/IbKUX BbIMyCkax XypHana «Pycckuii mup» B 1915 rogy. Bnocneactsum 3ty cTaTby CTaHyT NepBbIMMI
rnaBamu 6onbLluoro Tpyaa «Cyab6a OCcMaHCKol nMnepumns.

4 Mandelstam A. La politique russe en Arménie turque a la veille de la Grande Guerre // Le Monde Slave. 1935. Ne II. P. 339.

4 Mwuxaitnosckuii . H. 3anucku. M3 ucmopuu pocculicko2o sHewHenosumu4eckozo sedomcmsa, 1914-1920 ee. Kuura 1. M. :
MexayHapoaHble oTHowweHus, 1993. C. 84.

4% Tamxe. C. 89, 91-92.

4 Benukuii BU3Mpb OCMaHCKO MMMEpUM, a Takke WCMOMHALWMIA 06s3aHHOCTY TeHepasIbHOro CekpeTapsi napTum «EgvHeHve u
nporpecc». CuntaeTca OfHVMM U3 rOCYAapCTBEHHbIX AesTeneli, 0TBETCTBEHHbIX 3a HavaBlwmecs B 1915 rogy maccoBble y6uiicTea
apMSIHCKOro HacesieHus.

4 COOpHMK AMNIOMATUYECKMX [OKYMEeHTOB. Pedpopmbl B ApmeHun. M., 1915; C6. goroBopos Poccuu ¢ ap. roc-eamu (1856-1917). M.,
1952.

4 Bged. A. H. MaHdenswmama Il Typyusi u naHmypaHusm | 3apesaHg,. C. 4.

50 WakapsiHy C. 3. Yka3. coy. C. 12-13.

51 Heyd U. Foundations of Turkish Nationalism. The Life and Teachings of Ziya Gokalp. London : The Harvill Press, 1950. P. 37.

52 PrUA ®. 727 On. 2 [. 346 «Mucbma Mangensiutama I H., iparomaHa noconbCTea B KOHCTAHTUHOMO/E, O CBOEN Hay4HOI pa6oTe
B 006/1aCTU MeXAyHapoAHOro npasa, ny6nukaumm ctatei; || MMpHO KoHgpepeHumun, nonutuke Poccum Ha BankaHax, 0 ceccusix
WHCTUTYTa MeXayHapoaHoro npasa (B l'eHTe n Magpuge), o LUnuy6epreHckoi kommceun. 23 n».
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lll. MpaBa yenoseka: OT TeopeTU3aLnn K yHUBEPCANM3aLmnn

B 1916 rogy AHgpeli MaHpenbwtam Haxogwuncs B LUseiuapun, Gyayun NPUKPENsIEHHbIM K POCCUIACKOL
MWUCCUM MO [eNlaM BOEHHOMIEHHBIX®: Mo ouuMasibHbIM AaHHLIM — A5 Hay4YHOl paboThl 3a rpaHuLei, no
ApyruMm — 3agadeii noesaxn 6bI10 BefileHe NeperoBopoB® ¢ TypeLKkoii onnosuumeii®®.

B anpene 1917 roga BpemeHHOe npaBUTE/ILCTBO Ha3Hauuno MaHgenbwrama, HecMoTps Ha ero
npebbiBaHWe 3a rpaHuleli, AUPEKTOpoM NpaBoBoro AenaprameHta MW, TMpuHAB  HasHaueHue,
MaHgenbwtaMm He cnewun BepHyTbCsi B Poccuio. A. . LlepemMeTr €O CCbINKOW Ha fNn4yHble Gymaru
BOEHHO-MopcKoro arttawle Poccun B KoHcTtaHTMHONone A. W. Wernosa nuwer, yto A. H. MaHgenswtam, c
KoTopbiM LLersioB Haxoausica B OpYXeckuxX OTHOLWeHusX, «ietom 1917 roga nopsas npegnucaHve us
MeTporpaga v oTnpasuica NpuMBaTHbIM 06pa3oM B lMapux, Kyaa, kak okasasoch, elle B 1913 roay nepesersn
AeHbr u3 6aHka B MeTepbypre, a NOTOM M Te, YTO Nosyyan B [KOHCTAHTMHOMNONE]... U3 KacCbl POCCUIACKOrO
noconbcTBa»®. BoMbLUEBUCTCKAS PEBOMIIOUMS UM BOBCE cAenasia Bo3BpaweHne MaHgenblutama
HEBO3MOXHbIM®E,

N3BecTHbIi Ham agpec MaHgenswTtama B [lapuxe HaxogMTCAd B HECKOSIbKMX KBapTanax oT
TpuymdpanbHoli apku: aBeHio Mona Oepyneaa, 5, Heiin-ciop-CeH®®. CerofHsi B 3TOM 3aHUI PacrosioxXusICs!
YeTblpex3Be3[0UHbIN oTefb.

MpaBa MeHLLIVHCTB 1 NpaBa YenoBeka: TeopeTnsauusa

B oamurpaumn A. H. MaHgenobwtam MpoAo/DkKu/l  HayyHyr, MNOSIMTUYECKYD W MPOCBETUTESLCKYIO
fesitenbHocTb. CaM OH OT3bIBa/ICA O cebe Kak 0 «pycckom nnbepane»®®. VIMEHHO ero aBTOPCTBY
NpVYHaONEXNT O4MH M3 NepBbIX (POPMaUTbHBIX MPOEKTOB NPETEHAYHLIEN Ha YHUBEPCA/IbHOCTb Aeknapauun
npaB YesioBeKa, pa3paboTaHHbIN 1 NPeACTaB/IEHHbIN B VIHCTUTYTE MeXAyHapo4HOro npasa.

Ha aToT nepuog nprxoAsTcs ero OCHOBHblE TeOpeTuyeckme paspaboTku B ob6nactu npas yenoseka. Peub
naet o paborte «Cyabb6a OCMaHCKON MMNepum», B KOTOPOI paccMaTpuBaeTCs 3ak/touNTENbHbIM Nepuog ee
CYLLECTBOBaHNA CO BCEMU NPUCYLLUMU eMY BHYTPUMNOAUTUYECKUMI NPOTUBOPEUMAMY 1 Npobnemamm. B Held
MaHgenbltam Takke OpMynnpyeT COOCTBEHHYHD HOPMAaTUBHYH TEOpUO MexayHapogHoro npasa. Bo
BBeAeHUN MaHgenbltam MuLIEeT, YTO XOTA KHUra u un3obunyet uctopuorpaduyeckumy aktamu, oHa
npecneayet KOHKPETHYIO IOpUAMYECKYIO Lie/lb YCTAHOB/IEHMS pexuMa 3awmTbl Npas yenoseka. Ha nepsbix
Xe cTpaHuuax MaHgenbluTam packpbiBaeT CBOM OCHOBHOW nockin®: «...Mbl B8epuUM MO/ILKO B OOUH
abcosmomHsbili cysepeHumem, rnposo3analeHHblli Mupa6o®, — cysepeHumem npasa. Mbl cyumaem, ymo
MexxOyHapoOHOoe npaso cmoum sbilie rnpasa 20cydapcmsa, a rnpaso 4yes08eka — sbilie 060UX».

PaspabaTtbiBass Teopuio MeXAyHapOA4HOro MpaBa B pamMkax svbepasibHOW Tpaguumv, Madgenobwtam
npsiMo NULLET O cebe Kak 0 Nubepasne n «CbiHe BENMKOW cBob6ogHOM Poccun» (dp.: fils enfin de la grande

53 Kévonian D. Exilés politiques et avénement du «droit humain»: la pensée juridique d'André Mandelstam (1869-1949) /| Revue
d’'Histoire de la Shoah. 2002. Vol. 177-178. P. 258.

5 JlonyxuH B. B. Yka3. cou. C. 482.

%5 MOXHO nNpeanonoXuTb, YTO MOA TYPELKOW Onno3vuueil noapasymMeBarTCsl MpeAcTaBUTeN apabekoro OCBOGOAMTESILHOTO
[OBWKEHUS,, Ha MOMeHT [lepBoii MMPOBOI BOIiHbI (DAKTUYECKN OTKPbLITO BbICTYNVBLLENO MPOTUB NpasuTenbcTBa MopTsl. C Apyrol
CTOPOHbI, peYb MOXET UATK 0 NapTum «Ceoboga 1 cornacue, BbICTynasLUeli NPOTUB MNaA0TYPELKOro NpaBmTeNbCTBa.

% PelweHne o0 HasHauyeHun A.H. MaHgenblitama AvpekTopoMm [paBoBOro  fAenaptameHTa 6bl10  MPUHATO BpemeHHbIM
npaeuTenbcTBoM 8 anpens 1917 roga (XKypHanbl 3acefjaHuii BpemeHHoro npaeuTenscTea. MapT — okTa6pb 1917 roga B 4 1. MapT—
oKTA6pb 1917 roga T. 1 OTB. peg,. Toma b. ®. [logoHos, 2001. C. 260). B 3ToT nepuog, ero npegliectseHHuk b. Honbae 3aHumaet
MocT ToBapuvlja MUHUCTPA WHOCTPaHHbLIX €1, KOTOPbIM Ha TOT MOMeHT asnsnca . H. Mwuniokos, BxoauT B Opuguueckoe
coBellaHne BpemeHHoro npasuTenscTBa 1 OCo60ro cosellaHns No BbipaboTke 3aKoHa 0 Bbibopax B YupeauTesnbHoe cobpaHve, B
okTA6pe 1917 roga — B cocTaB BpemeHHoro coBeta Poccuiickoii pecny6nukuy (MpeanapnameHTa).

57 Poccuiicknii rocyaapcTBeHHbI apxueB BoeHHo-Mopckoro ®nota, MeHepasbHbii Mopckoii wrab, . 418: Typeukwit cTon, a. 418,
VHocTpaHHas ctatuctuka, 4. 4260; Obluee cocTosiHMe TypeLkoi apmuun. 1914, a. 4225; db. 898, VIHoCcTpaHHas cTaTucTika. 3anmncka
8-ro otgena mopckoro wra6a Typuum «Ha cnyyaii BoliHbl ¢ Poccueli». 1914; JinuHble 6ymaru kanutaHa 2 padra A. H. LWernoea, on.
1, 4. 22; db. 432, MpoxoxpeHne cnyxobl A. H. LWernosbim, on. 5, g. 9217. Lnt. no WepewmeT B. UN. Cenum-Aza «[ukapb», Tonimady
unu BoeHHo-Mopckol ammauwe Poccuu /| BoeHHo-ucTopuyeckuii xypHan. 1994. Ne 7. C. 65.

% Llepemet B. U. Yka3. cod. C. 65; KomHaTtHas t0. A. Cydb6a u npasosoe Hacsedue y4eHozo u duniomama AHOpesi Hukonaesuya
MaHodenswmama (1869-1949). K 140-nemuto co OHs1 poxoeHusi I/ JIeHNHrpaackuin lopuamnyecknii xxypHast. 2009. Ne 4. C. 193-202;
MBaHneHko B.C. Cankm-llemepbypackas wWkona MexoyHapooHo2o npasa: Mecmo u ponb CaHkm-llemepbypacko2o
yHuUBepcumema, e20 y4eHbIX U BbIMyCKHUKOB B CMAaHOB/IEHUU U pa3ssumuu HaykKu U npakmuku MexoyHapooHOo20 npasa. 2-e W3f,.
CaHkT-lNeTepbypr: HOpugnyeckuin LeHTp, 2020 1 NaHb: 3/1EKTPOHHO-6MG/IMOTEYHas cuctema. URL:
https://e.lanbook.com/book/354854 (nata o6pauieHuns: 18.03.2024). C. 269.

% 5 Avenue Paul Dérouléde a Neuilly-sur-Seine, Hotel le 5 Particulier URL: https://www.le5Sparticulier.com/ (gata o6patieHus:
15.03.2024).

8 Mandelstam A. Le Sort de I'Empire Ottoman. P. v.

& lbid. P. 8.

52 OHope rab6puens PukeTn Mupabo — oguH W3 [NaBHbIX AesTeneili Benukoit dpaHuy3ckoii pesonouun, npeasaraBLInii
pechopmmpoBaHve gpaHLy3CKOro NosIMTUYECKOro CTPOS B COOTBETCTBUN C IMbepasibHbIMW HauYanamm.

12


https://www.le5particulier.com/
https://e.lanbook.com/book/354854
https://ru.wikipedia.org/wiki/%D0%AE%D1%80%D0%B8%D0%B4%D0%B8%D1%87%D0%B5%D1%81%D0%BA%D0%BE%D0%B5_%D1%81%D0%BE%D0%B2%D0%B5%D1%89%D0%B0%D0%BD%D0%B8%D0%B5_%D0%BF%D1%80%D0%B8_%D0%92%D1%80%D0%B5%D0%BC%D0%B5%D0%BD%D0%BD%D0%BE%D0%BC_%D0%BF%D1%80%D0%B0%D0%B2%D0%B8%D1%82%D0%B5%D0%BB%D1%8C%D1%81%D1%82%D0%B2%D0%B5
https://ru.wikipedia.org/wiki/%D0%AE%D1%80%D0%B8%D0%B4%D0%B8%D1%87%D0%B5%D1%81%D0%BA%D0%BE%D0%B5_%D1%81%D0%BE%D0%B2%D0%B5%D1%89%D0%B0%D0%BD%D0%B8%D0%B5_%D0%BF%D1%80%D0%B8_%D0%92%D1%80%D0%B5%D0%BC%D0%B5%D0%BD%D0%BD%D0%BE%D0%BC_%D0%BF%D1%80%D0%B0%D0%B2%D0%B8%D1%82%D0%B5%D0%BB%D1%8C%D1%81%D1%82%D0%B2%D0%B5

Russie libre)%. Ero Teopus MexayHapoAgHoro npasa MOXEeT 6biTb B 06LLMX YepTax CBeAeHa K criefytoLemy:
rocygapctesa B ONTUMUCTUYHOM OyAyLleM CTaHyT paBHOMNPaBHbIMW Y/leHaMy CnpaBefsIMBOro coobLlecTsa,
OCHOBAHHOIO0 Ha O6LWUX LIEeHHOCTAX M BEpPXOBEHCTBE npasa. KoHMNuKTLI Mexay Humu 6yaeTt paspellarb
MOCTOSIHHO AENCTBYOLWNI MEeXAYHapOaHbI Cy, NPUMEHEHNE CWUbl U HACW/IbCTBEHHOE BMELLATENbCTBO B
Jena apyrux rocygnapcts 6yner BO3MOXHO A5 MOHYXAEHUS K 06ecneyeHnio MMHUMa/IbHOTO YPOBHSA Npas,
TpebyemMoro ans camopasBMTUS 06LLeCcTBa BHYTPY rocyaapcTea. MrMHMMasbHbIil HA60p NpaB YenoBeKa B ero
npeacTaBneHnn JO/MKeH ObiTb YCTAHOB/EH MEXAyHapOoAHOM npasBoMm. MaHaenbwtam B Tpaguuum CBOEro
BPEMEHN NPUHMMaUT 3a aKkCMoMy MAEK O TOM, YTO O4HM rocyAapcTBa B 60/1bLUENR cTeneHn NPOABUHYINCH Ha
nyT caMOpPasBUTUSA, YEM Apyrme, U1 UMEHHO MepPBble AO/MKHbI ObIIN rapaHTUPOBaTb 3aLMTy NpaB YenoBeka.
OpHOBpPEMEHHO C 3TuM, OMbIT Poccuiickoin m OcMaHCKol MMnepuii B NOC/IEPEBO/IOLMOHHBIA Nepuog, a
Takke epmaHun B npeaasepun MepBoli MUPOBOW BOWHbI MOKa3blBaUsl, YTO «NPOCBELLEHHbIE» FOCYAapcTBa
MOryT pagukanusmpoBarbes. [0 370l npuyvMHe NpaBo Ha BMeLaTebCTBO A0/MKHO 6bI10 pacnpoCcTpaHAaTbLEA
N Ha HUX B C/lydyae, ec/iu OHW Ccepbe3HbIM 06pa3oM Hapylanu npasa YesioBeka, — 3T0 MpaBo Urpasno
CYLLLEeCTBEHHYIO po/b B Teopun A. H. MaHaensLwtama.

B3rnag MaHgenblwitama Ha TypeLkKuii BONPOC U NOIOXKEHUE HALMOHAMNbHbLIX MEHLLUUMHCTB B OCMaHCKOW
nMnepun nNpu 3ToM co4yeTaeT B cebe He TOMbKO NmbepasbHbIii noaxond, chopMynupoBaHHbI B Anasnore
MeXAy POCCUIACKUM OMbITOM M 3anafHbIMU MAEAMW, HO M TOUKY 3pPEHUS AMNI0oMaTMYecKoro npeacraBmTens
Poccuiickoii nmnepun, onsi KOTOPOIA, Kak M3BECTHO, «BOCTOYHbI BOMPOC» [O/ITOe BPeMSs Oblsl, BblpaXkasiCh
00blAEHHbIM S13bIKOM, 6O1EBOI TOUKOWA.

B «Cygbbe OcmaHCKoii mMnepumn», yBuaeswei ceet B 1917 rogy, MaHgenobwtam CTaBUT KOHKPETHbIi
NpaBOBO/ BOMPOC: KakoBa AO/HKHA OblTb NOAUTMKA AepXxas nocse nobefbl Hag OCMaHCKON vmnepuein?
Paccyxgasi 0 BO3MOXHOCTM cyLiecTBOBaHMA OCMaHCKOW MMnepun U nepcnekTvBe ee pacnaja, aBTop He
NCMosb3yeT HelTpasibHble 060POThI:

Mo3BONSIET NN TOPXKECTBYIOLLEE CErofHS NPaBO COXPAHWUTb TOT MO30P YesioBeYecTBa, KOTOPbIM HbIHE
aBnsietca OcmaHckas umnepus? Cnegyet S LMBUM30BaHHbLIM AepXaBaM OrPaHUYUTLCS MOCTOSHHBIM
KOJINIEKTVBHLIM BMELLATENbCTBOM, 60/IE€ MHTEHCHBHBIM, YEM [0 CKX MOpP, B TypELKUe Aena u LOXOASWM
[0 MOCTOSIHHOTO KOHTPO/ISI Haf, UMMEepUet, nn xe Bce A0MKHO NPWIATK K NOSIHOMY pacnagy COCTaBHOMo
rocyfapcTBa Ha ero TypeLkue, apMsiHCkue, apa6ekue, CMpuiickine U apyrue asieMeHTbI?%

MaHgenolwtam CcTpemMmutcs, abCcTparMpoBaBlUMCL OT  BOMPOCOB UCTOPMYECKOTO U MOSUTUYECKOrO
Xapaktepa, pasobparbCs B TOM, Kakme CaHKLUM MOTyT ObiTb HaNOXeHbl HA rOCYAapCcTBO 3a NPecTynieHns
NPOTMB 4Ye/IOBEYHOCTM B paMkax (OPMUPYIOLLErocs MexAyHapoAHOro npasa, M Ha 4YeM MOXeT
OCHOBbIBaTbCA NpPaBO BMellaTesibcTBa B Aena Typuuu. [1a oTBeTa Ha 3TOT Bonpoc Madpaenblitam
BblAENSET TPW KNKoYEBbIE Npobnembl: (1) TeopeTuyeckoe 060CHOBaHME NpaBa Ha ryMaHHOe BMeLLaTe/ibCTBO
(B COBpPEMEHHbIX TepMWHAX — TymMaHuTapHas WHTepBeHuus); (2) yC/i0BUS MPUMEHEHUS 3TOro npasa; U
(3) NnpumeHeHMWe 3Toro Npaea K 06¢cToATENLCTBAaM B OCMaHCKON umnepnmn®.

OTBevass Ha nepsblii BOMpoCc, MaHaenbwTaM Mpoc/AeXxnBaeT UCTOPUIO (POPMUPOBaHWS MnpaBa Ha
BMeLLaTeNbCTBO Ha MNpMMEepe «BOCTOYHOTO BOMpOCa» M UCMOMb3yeMblX B AoroBopax ¢ Typuuei
dhopmynunpoBok. OH OTMEYaET, YTO B OTHOLLEHMAX €BPOMENckux aepxas u OCMaHCKOn nMnepun npaktuka
BMellaTesibCTBa He HoBa. Tak, B 1827 rogy Poccus, ®paHumsa n AHINA BMELUMBA/IUCb BO BHYTPEHHIOHD
TYPELKY0 MNOANTUKY B CBSA3W C OO6OCTpuMBLUECS cuTyaumein B Tpeuum u youiicTBamu 3/1/IMHCKOTO
Hacenenus®. Otkas Typuumm OT WCMONHEeHNs JIOHAOHCKOW KoHBeHUuW®” npueen K HaBapuHCKoMy
CpaxXeHuo®, rae Typeukuii ooT 6bl1 pasrpoM/IEH CO3HbIMK cunamu. KonnekTuBHoe BMeLlaTeslbCTBO B
3TOM CJ/ly4ae OCHOBbIBaU10Ch 06Lel 3a60Toi 0 Mype B EBpone v NPMHLMNOM r'yMaHHOCT/ B CAMOM LUMPOKOM
CMbIC/le 3TOro cfnosa. B JIOHAOHCKOM KOHBEHLMM NOMIOXEHUS O TYMaHHOCTM POGKO YNOMUHAKOTCA B KOHLE,
nocsie nepevncsieHns NoNUTUYeCKkMx npuuvH. OgHako yxe B npoTokonax Mapukckmx koHdepeHumin 1860

8 Mandelstam A. Le Sort de I'Empire Ottoman. P. IV.

5 Mandelstam A. Le Sort de 'Empire Ottoman. P. 414.

% lbid.

% lbid.

57 JloHAOHCKasi KOHBEHUMA, noanucaHHas Poccueid, AHrnveli n ®dpaHuueii B 1827 rofy, B KOTOpPOi NpeAycMaTpuBasiock KOIEKTUBHOE
nocpeaHMyYecTBo B 06/1acTU yperynimpoBaHnst KOHIMKTa Mexay OCMaHCKoi umnepueit U BOCCTaBLUMMU MPOTUB TYPELKOro
rocrnoacTea rpekamu.

% Mopckoe cpaxeHue, npousolleguiee 20 okTa6ps 1827 roga Bo BpeMsi [peyeckoii BoiHbI 3a HE3aBUCMMOCTL B HaBapuHCKoii GyxTe
MoHnyeckoro Mopsi. B 6MTBE CTONKHY/IUCL OGbeAuHeHHasi ackagpa Poccuu, AHIMM M ®paHuuW, C OAHOW CTOPOHbI, W
Typeuko-ernneTckuii psior — ¢ apyroi. Mobeda, ofepkaHHas 00beAVHEHHOW 3CKagpol, obecneunna NogLaepXkKy rpeyvyecKkoro
HaLMOHaNbHO-0CBOBOANTENBHOIO ABWXEHNS.
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roga M ycroBusix ppaHuUy3CKoi akcneauumm B CuUpMIO TOTO e roja CcoobpaXeHWs rymaHHOCTM
hopmynupytoTca 6onee 4yeTko. B Mpotokone ot 3 asrycta 1860 roga npsAmo ykasblBaeTcs, 4To Poccus,
Benukobputanusa, ®paHuma n Mpyccus «He HamepeHbl 406UBaTbCA MPU BbINOSIHEHUN CBOUX 06SA3aTe/NbCTB
(B OTHOWEHMN 3alWmnTbl WHTEPECOB XPUCTUAHCKOTO CUPUIACKOTO HaceneHus — asm.) Kakux-nnbo
TeppUTOpUasIbHbIX MPENMYLLECTB, KaKOro-IMG0 WUCKIHUUTENIBHOTO BANSHWAS WKW KaKUX-IMGO YCTYNOK»®:
naes BMeLlaTeNnbCTBa M3 COOOPaXeHWn ryMaHHOCTW NpeBanvpyeT Hag NoAuTUYecKMM WHTepecom. [lo
MHEHUIO MaHgenblwTama, CO BTOpPOM MN0/0BMHbI XIX Beka MNpUHUMM TYMaHHOCTW, NerntuMmnpyoLLen
BMeLLaTeNbCTBO, 3aKpennseTcs B MexayHapoaHbIX AOroBopax 1 O6LLeil putoprke KNoUYeBblX akTopoB. Tak,
cTatby 61 1 62 Bep/MHCKOro TpakTata’™® 3akpennstT «NpaBo oULMasIbHOMO NMOKPOBUTENLCTBA», TO €CTb
NpaBo Ha BMeLIaTeNIbCTBO CO CTOPOHbI AUM/IOMATUYECKMX N KOHCY/NbCKUX areHTOB eBPONENCKNX Aepxas Ha
ropasgno 6osiee NpoYHOIi OCHOBE, YeM B 60siee paHHeM MNapukckoM AoroBope’™. XoTa nocie MaagoTypeLKol
pesonioumMn OcCMaHcKas umnepus AeHoHcupoBasia [Mapwkckuid  goroBop u  BepnvHckuii  TpakTar,
3aKkpennssLlive npaso EBponbl Ha BMelLaTenbCTBO, MaHAenbLwTamM yBepeH, YTo akT AeHoHcalmm 4715 npasa
BMeLLaTeNbCTBa HECYLLUEeCTBEHEH, MOCKO/bKy NPaBO Hauuii 4Yepnaer CBOW OCHOBaHWS He TOMIbKO U3
hopmasibHBIX JOrOBOPOB, HO U U3 3TUYECKMUX NPUHLMNOB!

[Na Hac NpaBo Ha yyacTue B XW3HW UefioBEeUYECTBa MMEET OCHOBY, HE3aBUCUMYIO OT MeXAyHapoAHbIX
[IOTOBOPOB, KOTOPbIE HUKOTAA HEe CMOryT ero Co34aTb, a TO/bKO KOHCTaTVPYHOT, NpuaBas eMy BHellHee
3akpenneHue’?,

B kayecTBe MOMEHTA, KOrga B MEXAYHapOAHbIX OTHOLIEHWAX [OKTPMHA HEeBMellaTesbcTBa BO
BHYTPEHHME Jena rocyfapcTB, nogpasymeBatollas abCconTM3aumio MOHATUS CyBepeHuTeTa B yuiepb
NPUHLMNaM ryMaHHOCTU 1 npaBa, nosyynna 0Cob6eHHy MonyspHOCTb, OH Ha3biBAET CO3haHne 1 aeiicTeums
CBsiLleHHOro cots3a. MaHgenbliTam YyBepeH, 4TO abCOoMOTHbIM CYBEPEHUTETOM [O/HKHO 06Nnajatb He
rocyiapcTso, a npaso”. MaHaenblUTaM Aasiee paccyXXaaeT 0 ChOPMMPOBABLLIENCS B HEMELKOW MbIC/IN TOTO
nepvoga KoHuenuuu abCoMTHOrO CyBEepeHWTETa, KOTOPYKD OH HasblBaeT He O06OpPOHWUTENbHOW, a
HacTynatenbHoi. MpeAMETOM €ro KpUTUKM CTaHOBATCA B3rnsabl Mayna JlaGaHga™, cuvTaBlliero, 4to B
MOHATUWM rocyAapcTBa C/MBAOTCA BMacTHble [AeNCTBUS UM WX npaBoBas nerutumaumsa. Mo JlabaHaa,
NONUTMYECKMIA NPoLEecC onpeaensieTca Kak NposiBfieHne rocygapCcTBEHHON BOAW, 06/1eUEHHO B MpaBoOBYHO
dopmy K1, cnegoBaTesibHO, BMMCAHHOW B WHCTUTYUMOHa/TbHYO cucTeMmy. Camo rocygapcTBo M3 NpaBOBbIX
OTHOLLIEHUA WCK/IOYEHO, OHO BbICTYMAeT Kak Hekasi «HaACTpyKTypa». OnpoBeprasi ero aprymeHTbl,
MaHgenbltamMm OTMeyaeT, YTO MOUTUYECKME NPOLECCHI B TAKOM K/IOYE PACCMOTPEHMS HE YUUTbIBAKOT
coumanbHbIi U KyNbTYpHbIA KOHTEKCTbl. CO CCbIIKOW Ha ronnaHackoro topucta yro Kpa66e™, oH
yTBEPXAaeT abCoNiTHbIM cyBepeHuTeT npaBa. W gna Kpab6e, n gna MaHgenbwitama npaso [/1yboko
MopasibHO. JlernTMauusi npaBa KOPEHUTCS He B BOJIE UM 06blvae, a B ero MopasibHol 3HauumocTun. ObLlel
LleNIblo NpaBa SBMSETCS AOCTUXKEHME MAKCUMaIbHOW [AYXOBHOW XM3HU coobLlecTa’®.

BaXHbIM AN1sT  MOHUMaHWA  MeXAyHapoAHO-MpaBOBbIX uAeli MaHgenowtama SBNSAETCA TEpPMUH
«coobLecTBo» (C gp. «Société»). Teopuss eCTeCTBEHHOIO NpaBa He npeanosaraeT nporpecca, NOCKosbKy
3aKOHbl NPUPOAbI SIBASIOTCS HEW3MEHHBbIMM W YHUBEPCas/IbHbIMKM - NpuHUMNamMn. B pamkax Teopum
€CTeCTBEHHOro npaBa rocyAapcTBa paccMaTpuBaloTCs Kak UHAMBWAbI B €CTECTBEHHOM COCTOSIHUM, KaxKAblid
M3 KOTOPbIX 06nafaeT ecTeCTBEHHbIMU W abCOMOTHLIMU MpaBaMu, B TOM 4MC/ME, HE3aBMCUMOCTbIO'.
OcHoBHas Uefnb coo6LlecTBa, B CBOK O4vepefdb, 3aK/HHAETCs B PasBUTMU XWU3HW NOAENR, B TOM 4uche,
[AyX0BHOM. [0CyapCcTBO paccMaTpuBaEeTCs Kak BOMJIOLLEHHAs Lenb coobllecTBa. Hu ogHoMy rocygapcrey
He ygacTcsl [OCTWYb 3TONM O6Lel uenm MexayHapogHoOro coobecTBa, NOCKO/IbKY Kaaoe rocyaapcTBo —

% Mandelstam A. Le Sort de I'Empire Ottoman... P. 415.

0 C6opHuK goroeopos Poccuu ¢ apyrumm rocygapcteamu (1856—1917) / FocyaapcTBeHHOE M3aaTenibCTBO NOMUTUYECKON MTepaTypsl,
1952. C. 181-206.

T Mandelstam A. Le Sort de I'Empire Ottoman... P. 415.

2 bid. P. 422.
lbid. P. 422-423.
" Ibid. P. 424.

> Mpodcheccop yHnBepcuteTa MpoHuHreHa, a ¢ 1908 u Ao BbixoAa Ha neHcuto B 1927 — npodpeccop yHuBepcuteTa JfleiiaeHa. B ceoeii
Teopun Kpa66e 060CHOBbLIBa/T CUY 3aKOHA HAJIMUYMEM Y YesloBeKa Takoro HOPMAaTMBHOTO YyBCTBA Kak «MpPaBOCO3HAHME.

6 Mandelstam A. Le Sort de 'Empire Ottoman... P. 425.

7 Reeves J. S. International Society and International Law /| The American Journal of International Law. 1921. Vol. 15. Ne 3.
P. 363-364.
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/MWb yYacTb YesioBeyecTBa’®. TakuM 06pa3oM, Kaxaoe rocyaapcTBo 06/1afaeT /Ulib OTHOCUTE/bHOI
LIEHHOCTbIO M0 OTHOLLEHWIO KO BCEMY Ye/loBeUECTBY:

A6COMOTHAs LEHHOCTb MOXET ObITb MpunMcaHa TobKO Le/in CO0OLEeCTBa, OXBaTbiBaKOLLE BCEX JTOLEN.
M MMeHHO 3Ta abCconTHas Uenb peLlaeT, AO/MKHA N 06Las Lesb 415 4acTu YesloBeYecTBa JoCTUraTbCs
OTAENbHbIM TOCYAApPCTBOM W B Kakoli CTeneHU. Bcsi npaBoCyGbEKTHOCTL rocyAapcTBa YXOAUT KOPHAMU B
MeX/lyHapoHoe NpaBo, Ha KOTOPOM, B KOHYEHOM MUTOre, OCHOBaHa PUCAUKLMS rocygapcTea’.

MexayHapogHoe npaBo [AenaeT BO3MOXHOW peasin3auuto Lenm coobliectsa YusuU/IU30BaHHbIX —
06beANHEHHBIX OOWMMUN LEHHOCTAMU — HapOAOoB, SOCTW)KEHUIO 3TOW e 0OLei uenm nogyunHeHsbl 1 Lenm
60/1ee Mesiknux coobLlecTs, To ecTb rocygapcts. Cam MaHgenolwtamM corfalaercsa ¢ Tem, YTO KOHLUenuus
CyBEpeHMTETA COAEPXKNT B CBOEM S4PE HEOCMOPUMYHO MAEK HEraTuBHOI CBOGOALI HAPOAA, ABWXKYLLErOCS B
npegenax ceBoero abCo/THOIO cyBepeHuTeTa. Ero rpaHuubl, TeM He MeHee, [O/MKHbl OnpefensaTbca
KoanmumMpoBaHHbIM MeXAyHapOAHbIM NPaBoM.

PaspabaTbiBas COGCTBEHHYIO Teoputo, MaHgernblTamMm He TO/bKO BCTYMaeT B AUa/IOf C €BPOMencKMMm
MbICIUTENSAMW, HO M aKTUBHO CCblIaeTca Ha konner no rletepbyprckomy yHuBepcutety. o MHEHWIo
MaHpgenswtama, ®. ®. MapTteHC nbiTasica MNPUMUPUTL MPUHLNMNBI CYBEPEHUTETA U MeXAyHapOoLHOro
00LWEHNs1, HO C 3aMETHOW TeHAeHUMel MNOoOAYMHUTL BTOpbie MepBbiM. B «MexayHapoaHoM npase
LUMBNNIN30BaHHbIX HapofoB» @. ®. MapTeHC MULLET, YTO UAes CyBepeHUTeTa He MOXET JiexaTb B OCHOBe
MeX/yHapOoAHOro rnpasa, NOCKO/IbKY 3Ty HEMUHYEMO NMPUBEAET K NPOU3BOSY:

Takoii nopsiaoK, O4eBUAHO, HE MOXET UMETb CBOVM BEPXOBHLIM MPUHLMNOM CYyBEPEHHYIO HE3aBUCUMOCTb
KaXK[I0ro OTAENbHOro rocyAapcTsa, U60 3TO Hauaslo HEMUHYEMO NPUBOAMUT K FOCMOACTBY U ONpaBAaHUI0
MPOTWBHLIX MPaBYy MWCK/IOUATENBHBIX WHTEPECOB B 06/11aCTV MEXAYHAPOAHbLIX OTHOLIEHWA. B ocHoBy
HayyHO CUCTEMbI COBPEMEHHOTO MEX/yHapOAHOTO npaBa [Ao/kHAa ObiTb MOMOXeHa waes
MeXAyHapoAHOro OOLUEHWsi, COrMlacHO KOTOPOM  Kaxoe CamMoCTOATeNbHOe ToCy4apCTBO  eCTb
opraHuyeckasl 4acTb eAMHOro Liesioro, CBsi3aHHasi C ApPYrMMU rocyfapcTBaMy O6LLHOCTbIO MHTEPECOB U
npas®.

Bmecte ¢ Tem, MapTteHc, No MHeHui0 MaHgenblitama, He [0 KOHLUA OTKasblBaeTCA «OT MnpefaHHOoro
MOKMOHEHUS! UMY CyBepeHuTeTa rocyapcTe»®. MapTeHc oTcTavBaeT Te3unc, YTo MypHas MexayHapoaHas
XM3Hb U MeXAyHapoLHOe NpaBo OCHOBbLIBAKTCA Ha MEXAYHApPOAHOM OOLLEHNW, KOTOPOE OH Onpeaensier Kak
«CBOOOAHbIV COK3 rocydapcTB ANs AOCTMXKEHMS OOLMMW AEACTBUAMM NOSIHOMO Pa3BUTUSI CBOMX CUI U
YOOB/IETBOPEHNSI CBOMX PasyMHbIX MoTpeGHocTei»®. He cornaceH MaHgenblitam U ¢ TeM, Kakoe MecTo
®. ®. MapTeHC 0TBOAMT npaBam 4esioBeka. BepHblii cBoeli Teopun, MapTeHC BbIBOAWT NpasBa YesioBeka us3
cornalleHnii LMBWIM30BaHHbIX rocyapcTB, Onpeaenss yBakeHne NMYHOCTA U CObMAeHME NpaB YenoBeka
KaKk HeobxoAuMble YepTbl COBPEMEHHbIX rocyfapcTB. DTOT Te3nc MaHAenblutam KpUTUKyeT C ONnopoi Ha
NCTOPUIO: ecsin Bbl cMTyaums AeicTBUTENbHO 06CTOANa Tak, TO He 6bI/10 6bl HA AENOPTUPOBAHHBIX HEMLLAMM
thpaHLy30B 1 6enbruiiues®, Hu y6utbix Typkamu apmsiH®®. He cornaceH MaHgenswitam ¢ MapTeHCcoM U B
BOMpOCE NPVHUMNUASILHON HeAoNnyCTUMOCTY BMeLlaTeNlbCTBa BO BHYTPEHHWe Aena. MapTeHc, roBops o
3anpete Ha BMeLlaTeNlbCTBO BO BHYTPEHHWE Jena  «LUMBWUIW30BaHHbIX» rOCyAapcTs, roBoput 06
UCKIOUNTENbHBIX YPEe3BblYaiiHbIX 06CTOATENLCTBAX, AOMYCKAOLWMX KOMIEKTUBHOE BMELLATE/IbCTBO®.

KpuTrkysa KOHUENUMIO rocy4apCTBEHHOTO cyBepeHuTeTa, ManaesnbLitam obpallaeTcs K NCUXoornyeckoi
JoktpuHe npasa J1. . [etpaxwuukoro. CornacHo Teopun [leTpaxuukoro, npaBo HapaBHe C
HPaBCTBEHHOCTbIO SABMSAETCA YACTbi0 MCUXMYECKUX MEpexmBaHulii YenoBeka U OCMbIC/SETCH YeI0BEKOM B

® Mandelstam A. Le Sort de I'Empire Ottoman... P. 425.

" Ibid.

8 MapreHc ®. ®. CospemeHHoe MexdyHapodHoe MPasgo YuBUIU30B8aHHbLIX Hapodos. Tom I [ 2-e n3g., pon. v ucnp. CaHkT-NeTep6ypr :
Tunorpadusi MnHucTepcTBa nyTeli coobweHuns, 1887. C. 177.

8 Mandelstam A. Le Sort de 'Empire Ottoman. P. 443.

8 Ibid. 202.

8 MaHgenbwTam He YTOYHSIET Nepuoan3aLmio cobbITWiA, HO C BbICOKOI A0Mei BepoATHOCTM peub naeT o Mepsoii MMPOBOIi BoliHe, a
MMeHHO 06 okkynauuun lepmanuein Benbrum n CesepHoii ®paHuun B nepuog ¢ 1914 no 1918 rog. V13-3a BbICOKOI MOTPEGHOCTM
BOEHHOI 3KOHOMUWKU B pabodyeil cune MepmaHna genopTvpoBasia YacTb HaceneHus benbrm n ®paHumm ana paboTbl Ha CBOMX
3aBofjax. B uacTtHocTW, usBecTHo, 4To 3a mepuog ¢ 1916 no 1917 rog B lepmaHuio GblayM 4enOpTMPOBaHbl nopsigka 60 ThicAy
6e3paboTHbIx 6enbruiines. Cwm.: Thiel J. Menschenbassin Belgien. Anwerbung, Deportation und Zwangsarbeit im Ersten Weltkrieg.
Essen : Klartext, 2007. P. 136.

8 Mandelstam A. Le Sort de 'Empire Ottoman... P. 444.

8 Ibid.
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KayeCTBe [O/HKHOTO MO OTHOLUEHWIO K ApYyromy®e. PasrpaHuuvBasi HpABCTBEHHOCTL W NpaBo, MeTpakuuKuii
OTHOCWT K 06/1aCTV HPaABCTBEHHOCTW 3TUYECKME 3MOLIMM, KOTOpblE HOCHAT MMMEPAaTUBHLIN xapakTep, a K
o6nacTn npaBa — Te, KOTOpble HOCST M MMMepaTuBHLIN, 1 aTpubyTuBHbIA xapakTep®. Mcxoaa ns aToro,
MeTpaxuukuii BblAeNAaeT UHTYUTUBHOE U NoNoXMTeNbHoe npaBo. OCHOBAHUEM [eNeHNs BbICTYNaeT Hanmume
B XapaKTepHbIX A7 HWUX MMMEepPaTUBHO-aTPUOYTUBHLIX MNEPEXMBAHUAX CCbUIKA Ha HOpMaTWBHble hakTbl.
MeTpaxuukuiA nofyepkuBaeT, 4YTO OLMOOYHO MPUHMMATb WHTYUTMBHOE MpaBO 3a ECTeCTBEHHOE,
«MpeasbHbIM» Takoe MNpaBO Ha3BaTb HEMb3si — €ro CofepXaHWe MOXET OblTb BMOSIHE HepasyMHbIM.
MeTpaxuukuii NOSICHSIET, YTO BblpabaTbiBaeMble Haykoli uAaen pauyoHasIbHOTO npasa WU COOTBETCTBYHLLME
3aKOHOAATENLHO-NONINTUYECKME MPEASIOKEHUS NPeAcTaBnsioT co6oii He npaBo, a NPOEKTbl NPAaBOBbIX
NoCTaHOBNEHNI®®, [N MHTYUTMBHOIO MpaBa BaXkHa WHAMBUAyasibHAas MPUPOAA, BO3HUKAKOLEE YYBCTBO
[ofra B OTCYTCTBME HOPMAaTMBHbIX (hakToB. Ero cogepxaHue onpefensietcss KOHKPETHbIMW YC/TOBUSIMU
BOCMWTaHWS,, COUMA/ILHOTO TMOMIOXEeHUsT 1 Tak ganee®. CxofCTBO YCMOBWIA MOXET MPUBECTU pas3BUTUE
MHTYMTMBHOMO NpaBa K 06LHOCTW. B TakoM criyyae AomnycTVMO FOBOPUTb 06 WHTYUTUMBHOM NpaBe CeMbMH,
TOrO WM UHOTO Kilacca o6LiecTBa.

CTpos aprymeHTaLuIo Ha NCUXonornyeckoi Teopun MNeTpaxuukoro, MaHaenslitam paspeLiaet KOHQINKT
MeX/ly CyBepeHWTETOM rocyAapcTsa U CyBepPeHUTETOM NpaBa B Mo/b3y Noc/efHero:

O6blee 6e3/1MUHOE NPaBo CHauasia HaBA3bIBAETCS HALLIEMY CO3HAHMIO Kak MO3WTUBHOE MeXayHapoaHoe
npaBo, Yepnaiwollee CBOH CW/y W3 aBTopuTETa [OroBOPOB W 06bl4aeB. HO NOMUMO HEro cyllecTsyer
WHTYUTUBHOE MeX[yHapoJHoe NpaBo, KOTOpoe He 06s13aHO CBOVM MPOUCXOXAEHNEM HUKAKM NpaBuiam,
HUKAKOMY BHELUHEMY MCMo/Ib30BaHWIO 1 4epriaeT CBOK CU/Y WUCK/IHOUUTESIbHO U3 MHAMBUAYaSIbHOIO
co3HaHna®,

B HopmaTtuBHOW Teopun MaHgenbwtama ocoboe MecTo OTBOAUTCS BCEO6LW MM npaBam 4yenoBeka. OH
MULLET O CyLLECTBOBaHUM Takoro npaBa MpaB YenoBeka, KOTOPOe He TOMbKO onpefensieT npasa, HO U
3alMLLaeT MX OT NPoM3BO/a OTAENbHbIX rocygapcTs. MaHaenblTam Aenaert BbiBo4 O TOM, YTO rocygapcraa
He ABMAOTCA abCoMOTHO CyBepeHHbIMU. B ToM cnyyae, ecnv Mbl HaMepeHbl OCTaBUTh 3a rocyJapcTBamMm
CTaTyC CyYBEpPEHHbIX, Mbl AO/DKHbI WCK/OUMUTL U3 HEro Mael abCoMTHOW He3aBMCUMMOCTW. ABGCO/IOTHYIO
LleHHOCTb ANna MaHgenblitama MMeeT TOMbKO Lieflb CO06LLEecTBa, OXBaTbiBatoLLas Bcex nogei. B cBsasn ¢
STUM, A1 KaXKOON 3NOXM AO/HKEH CyLlecTBOBaTb MPaBOBOW MUHUMYM, HWXE KOTOPOro MeXAyHapoaHoe
COOOLLECTBO He MOXET MO3BOMNTL OMYCTUTLCA HU OAHOMY rocyaapcTsy. EAWHCTBEHHOW U adhdheKTMBHON
CaHKumMeli MexayHapoaHOro npasBa B KOHKPETHbI UCTOPUYECKMA MOMEHT B C/lydae, ec/im OHO OnycKaeTcs
HUXE YCTAaHOB/IEHHOrO MMHUMYMa, MaHAenbLUTaM HasblBaeT BMeLLaTebCTBO™ .

Takum o06pa3oM, MaHgenbliTaM OAHMM W3 MEepBbIX Jas NpaBoBOe O060CHOBaHWE 3aKOHHOCTU
ryMaHWTapHbIX WHTEPBEHLMIA, OCYLLECTBSEMbIX C LE/bl0 MpeKpalleHnsl HapyLIeHWA npaB 4esioBeka: B
MeXZyHapoAHOM npasBe cchopmupoBasiacb MHTYUTUMBHASA 4acTb, KOTOpas [AOMOMHSET NO3UTMBHOE Mpaso.
WHTynTMBHan uyacTb BOGUpaeT B cebA CTpemMieHWs K 3aluuMTe npaB 4YefioBeka U  OrpaHuyeHuto
rocyaapcTBEHHOTO cyBepeHuTeTa®. BmellaTeNlbCTBO B fAena rocyfapcTBa, [AOCTUFLLErO KpaiiHoCTWM B
HapyLLeHMsX NpaB YenoBeka, ABMSETCA 3aKOHHbIM aKTOM CO CTOPOHbI APYTUX rOCyAapCcTB, MOCKO/bKY Takoro
[EeNCTBUA OT HUX TPebyeT MHTYUTMBHOE NpaBo®.

Pacwuvpne cdepy NpUMEHEHWUs TyMaHWTapHOW WHTEPBEHUMM W OTpuLas abCOMIOTHbIA CyBepeHuTeT
rocygapcts, MaHgenblitam TeM He MeHee pasfensieT r1yboKo YKOpeHUBLUMECS Cpeay AWUNJoMaToB CBOEro
BpEMEHM MpeACTaBNeHnss O TOM, YTO He BCe HapoAbl MMEKT paBHble MpaBa Ha camoonpeenedve, u
BbIBOAMT Pas3/INYHblE YPOBHW PasBUTUSE U LUBWIN3OBAHHOCTM HApogoB™, pasgensiss OnTUMUCTUYHYHO
YBEPEHHOCTb CTOPOHHUKOB JiMbepanbHON MbICAM  TOFO nepuoja O HEMUHYEMOM 0O6LLECTBEHHOM
NCTOPUYECKOM nporpecce. B KOHKPETHbIX MCTOPUYECKMX U COLMOKY/IBTYPHBLIX YC/IOBUSAX OH MPUXOAUT K
BbIBOAY O TOM, YTO MaHgar Jlurm Haumii npeacrasnseT co60i Ayylly0 Haaexay apMsaHCKOro Hapoga Ha

8 MeTpaxuukuii 1. . Teopusi npasa u 2ocydapcmsa 8 CBA3U ¢ meopuell HpascmseHHocmu. Tom I. CaHKT-MNeTepbypr : Tunorpadgus

T-Ba «EKarepuHrodckoe NeyatHoe aeno», 1909. C.144.

8  Tam xe. C. 137.

8 MeTpaxuukuii 1. . Teopusi npasa u 2ocydapcmsa 8 CBA3U ¢ meopuel HpascmseHHocmu. Tom Il. CaHkT-MNeTepbypr : Tunorpadgus
Cn6. aky,. 06w, «Cnoso», 1907. C. 472.

8 Tam xe. C. 475.

% Mandelstam A. Le Sort de I'Empire Ottoman... P. 458.

. lbid. P. 459.
2 |bid. P. 458-459.
% Ibid. P. 459.

*  Ibid. P. 570-571.
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AaBTOHOMWIO Kak OT 60MbLUEBUCTCKON Poccum, Tak 1 oT Typuun®. CoBpeMEeHHBbI unTaTtesnb, CKOpee BCEro,
YBMAUT B TakKol COBOKYNMHOCTM WAEN ONacHOCTb 3/10ynoTpebrieHnii u nepedopMy/MpoBaHne MNo3gHEN
KO/IOHWANbHON 1 MMNEepUanncTUYeckoil pUTOPUKM B HOBbIX TepMmuHax®. Mpu aToM uaes npumata npas
yenoBeka Haj, CyBEpPEeHWTETOM rocyaapcTBa Obina, Kak MokakeT paboTa MaHngenblitama B VIHCTUTYTe
MeXAyHapoAHOro MpaBa, HOBa W OTYACTW JaXe pagukanbHa A7s ero MokKoseHus. J1lo6onbITHO, 4TO
aHaslormyHasi COBOKYMHOCTb aprymMeHTOB, M3/0XeHHasl ABadulaTb NET CnycTs B KHUre «Mtano-acomonckuii
KOH(PNVKT nepen, Jluroh Hauwnii» 6yaeT BOCNpUHATA BeCbMa KPUTWMYHO C/eAylLWUM  MOKOSIEHMEM
IOPUCTOB-MEXAYHAPOAHMKOB, KOTOpble WHaye BMAENM GanaHc Mexay nbepasibHbIMU LEHHOCTAMMW,
HeraTMBHOIA W MO3UTMBHOI CBOOOAON, HECKOMbKO MHA4Ye OUEHMBa/IM OOMYCTMMOCTb HACWUbCTBEHHbIX
METOA0B 1 DYHKLMIO MeXAyHapoAHOro npaea.

Bceo6Luve npaBa YenoBeka: yHUBepcanmsaums

B 1921 rogy A. H. MaHaenbwtam CTaHOBUTCA NMOCTOSAHHBLIM Y/ieHOM VIHCTUTyTa MexayHapogHoro npasa. B
NHCTWTYTE OH KOOpAMHUPYET AesTeNlbHOCTL Komuccum no 3almTe npas YenoBeka®. Maeto mexayHapoaHoi
3awWwuTbl NpaB YenoBeka MaHgenbliTam napasifiefnibHo npogsuraet B MexayHapoAHOW AUM/IOMaTUYecKoit
akagemun, oTKpbITOi B 1926 rogy B Mapuxe (p.: Académie diplomatique internationale)®®.

B 1929 roay Ha ceccun B Hblo-Mopke VIHCTUTYT MexayHapoAHOro npasa NpUHAN Nepsbiii B MCTOpPUM
NpoekT Aeknapauun «BceobLmux npas yenoBeka»®. B ocHose Aoknaga A. H. MaHgenblitama Ha ceccuu
WMHcTuTyTa MexayHapogHOro npaBa WM MPUHATOW Ha ero  OCHOBE Aeknapauun  nexanu  ero
TEOPETUKO-NPaKTUYeckne paspabotkm B o06nacTv  3awWmTbl NPaB  MEHbLUMHCTB, a Takke aHau3
CYLLECTBYHOLLEN MPaKTUKA, B TOM 4nucC/ie NpakTuku MOCTOSAHHOM manatbl MeXAyHapo4HOro npaBocyaus no
3aWyTe NpaB MEHbLLUMHCTB HA OCHOBaHWM MeXAyHapoAHbIX AoroBopoB'®. MpoekT Aeknapauum cocTosin U3
npeambynbl 1 LWECTN OCHOBHbIX cTaTell. LieHTpasibHbIM NO/IOXEHNEM CTa/10 MpaBO Ha rPaxaaHcTBo. B ayxe
rOCNoACTBYIOLLEA KapTUHblI MMpa 6OSbLUMHCTBA WHTEPHALMOHa/IMCTOB TOr0 BPEMEHW, OCOObIA akueHT B
npeambyne O6bl1 cAaenaH Ha «NPaBOCO3HAHUW LMBWU/IW3OBAHHOIO MUpay», TPebyloleM Mpu3HaHusa 3a
4enoBeKOM psfia HeoTuyxaaeMbIx rocygapcrTsamu npa.. Kakve xe npasa A. H. MaHgensiwitam npegnaran
cunTaTb TakoBbIMU? B CT. 1 peub MAET O rapaHTMAX NpaBa Ha XM3Hb, CBOOOAY M COBCTBEHHOCTL, & Takke Ha
paBHyHO 3alnTy 3akoHa 6e3 gUCKpMMMHAUMM MO MPU3HaKy HauMOHasIbHOCTW, Nofa, pachl, A3blka Uan
BEpPOMCNOBEAAHNS, B CT. 2 — 0 NpaBe Ha CBO60Ay BEPOMCNOBEAAHNS, B CT. 3 — 0 cBOOOAe Bblibopa s13blKa, B
CT. 4 — O 3anpeTe OUCKPMMMHAUMM CO CTOPOHbI rOCyAapcTBa MO OTHOLIEHUID K CBOUM rpaxhaHam Ha
OCHOBaHWM MO/1a, pacbl, PENUrMm N A3bika. B 3ak0UNTENbHBIX CTaTbAX OTMEYAETCS, YTO paBEHCTBO A0/HKHO
ObITb «HE HOMWHaJIbHBIM, @ AENCTBMTE/NbHLIM» (CT. 5), a TaKke TO, YTO HU OAHO FOCYAapCTBO HE BrpaBe
niwartb YyenoBeka rpaxaaHctea A1a Toro, Ytobbl He obecneymBaTb UCMOMHEHME NpaB, Nepeync/ieHHbIX B
npeaplaylmx ctatbax®t. MpumeyaTenbHO, YTo KoNeru no VIHCTUTYTy MexayHapoAHOro npasa KpUTUKOBa/In
Jeknapaumio Kak OAHOBPEMEHHO 4Ype3MEepHO W HeJOoCTATOYHO Jasleko MAYLIYI0: OfHW CUYUTasn, 4TO
A. H. MaHgenbwtam BblJaeT XXefaemoe 3a AelCTBUTE/IbHOE B Hafexae Mosyunutb Bceobliee MpuHATUE

% Mandelstam A. La Société des nations et les puissances devant le probléme arménien Edition spéciale de la Revue générale de
droit international public. Paris : A. Pedone, 1926. P. 72-73.

% Toufayan M. Empathy, Humanity and the “Armenian Question” /| Revue québécoise de droit international. 2011. Vol. 24. Ne 1.
P. 188.

9 Kévonian D. Les juristes juifs russes en France et l'action internationale dans les années vingt I/ Archives Juives. 2001. Vol. 34.
Ne 2. P. 89.

% Cpegw ocHoBateneii MexzayHapoaHoii aunnomaTtuyeckoli akaaeMuy 6bi1 ®paHkInH Py3BesibT. VIMst ero XeHbl S71eoHopbl Py3Benbst
nosxe OyAeT NPOYHO CBsi3aHO CO Bceoblueli Aeknapauveli npas Yenoseka. B uncno ocHosartenei Akagemun Takke Bxogun VeaH
Hukonaesny EchpemMoB, npounTtaBLuuii ABa Kypca nekuuii B Faarckoin akagemun mexayHapogHoro npasa: Efremoff J. La conciliation
internationale I/ Recueil des cours de I'Académie de La Haye en ligne (Volume 18). Brill | Nijhoff, 1927; Efremoff J. Organisation de
la conciliation comme moyen de prévenir les guerres (Volume 59) // The Hague Academy Collected Courses Online. Brill | Nijhoff,
1937.

% Institut de Droit International. Annuaire 1950. 43.-l. Germany : Schmidt Periodicals GMBH, 2000. S. 482 URL:
https://www.idi-iil.org/app/uploads/2017/05/4025-43B_OCR-min.pdf (gata o6pawenus: 18.03.2024). Aust H. Op. cit. P. 1111.
Hbto-Mopk MaHaensLiTam nocelaeT BMecTe ¢ 6apoHOM HonbAae: B UMMUMPaLMOHHLIX AoKyMeHTax CLUA o6a ourypupyioT Kak nuua
6es rpaxgaHcTBa. Hbio-Mopk. 3anucu 06 ummurpaumm 8 okT. 1929 . — 9 okT. 1929 r. // Family Search URL:
https://www.familysearch.org/ark:/61903/3:1:33S7-954M-84R?view=index&personArk=%2Fark%3A%2F61903%2F1%3A1%3A24F3
-T7Q&action=view (garta obpaLieHus: 15.03.2024).

0 Cm. PCIJ. Advisory Opinion Ne 7 dated 15 September 1923 // International Court of Justice URL:
https://www.icj-cij.org/sites/default/files/permanent-court-of-international-justice/serie_B/B_07/01_Acquisition_de_la_nationalite_polo
naise_Avis_consultatif.pdf (aata obpalueHuns: 20.04.2024).

101 Déclaration des droits internationaux de I'Homme, Annuaire de I'Institut de Droit International, Session de New York, ii (1929),
at 298-300.
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rocyaapcTBamMy yHUBEpPCasibHbIX MpaB 4esnioBeka'®?; apyrve nonarasiv, YTo HesICHbIV MpaBoBOl cTaTyc U
OTCYTCTBME UCMOSIHUTENBHOMO MEXaHN3Ma CHU3AT ee MPakTUYEeCKylo 3HaUMMOocTb'®®, Oco3HaBas HepgoCcTaTku
Aeknapaumun, MaHgenblitaMm ykasbiBas, YTO C y4ETOM BbICOKOW penyTaumn VIHCTUTYTa MeXayHapogHOro
npaBa OHa MOXET CTaTb KOCBEHHbIM MCTOYHWKOM MO3UTMBHOIO npaBa B cMbicne ctartby 38(1)(d) CraryTta
MocTosIHHOI NanaTbl MeXAyHapoAHOro NpaBocyamns o,

MpoekT «BceoO6lleli aeknapauvMm npaB YenoBeka», Kak W HapaboTkm B o6nacTu 3auuTbl Npa.
MEHbLMHCTB, Obln ansa A. H. MaHgenblwtama He MNpOCTO TEOPEeTUYECKUMU PasMbilL/IEHUAMA, HO ©
OCMbIC/IEHNEM COOBCTBEHHOIO NPaKTUYeCcKoro onbiTa. [locne gsmTesnbHON paboTbl emMy yaanocb yo6eanTb
uneHoB WHCTUTYTa B HeEOOXOAMMOCTW MNPUHATWA Aeknapauun, a ufeHoB AKafeMun MexayHapoaHbIX
OTHOLUEHUA — B HEOOXOAMMOCTM NPUHATUSA Pe3osouuy B Nonb3y pa3paboTkn BceMupHOW KOHBEHUMM O
npasax yenoBeka'®,

Hag npoektom pesoniouun B Akagemvv MaHgenbwtam paboTasl COBMECTHO C HOPUCTOM FPEeYecKoro
NPOUCXOXAEHUA AHTOHMOCOM ®PPaHry/IMCOM, Takke 3IMUIPUMPOoBaBLUMM BO PpaHumo. MaHgenbwtam u
®paHrynuc BxoAwau B CO3faHHy npu Akagemum Komuccuio, 3aHMMaBLUYOCS BOMpocamMun 3aliuTbl Nnpas
yenoseka. ®vHasibHaa pesonounsa, ofobpeHHan Akagemueli 28 Hoabpa 1928 roga, 6blia cocTasneHa Ha
OCHOBaHWM MemopaHAyma, MOAroTOB/IEHHOI0 WMEHHO MaHgenswtamoMm. B 3aknioueHne pesonioumn
BblpaXasioCb MOXenaHne O NPUHATAM Nog armaon Jiurm Hauwmii Bceobulein KOHBEHUMM, 0becneunBatoLeil
3aWnTy 1 yBaXKeHue npas yesnoBeka'®.

MpoaBuras wgew 3awuTbl NpaB 4enoBeka, MaHgenobwtam akTuBHo nybnukyetcd, a B 1923 rogy
CTAHOBMTCHA OAHWMM W3 MEepBbIX W BrOCAEACTBUM — pPerynsipHblM JIeKTOPOM B [aarckoli akagemun
MexyHapoaHoro npasa'®. B 3TOT e nepuog B AEMOBbIX NUCbMax OH MOAMNMCHLIBAETCS Kak npodeccop
BbICLLENO MHCTUTYTa MEXAYyHapOoAHbIX uccrefoBanuii (Mapwk, ®paHums)e,

B laarckoli akagemMun MexagyHapogHoro npasa MaHgenblitam npoynTas YeTbipe Kypca fiekuunid. Mepsblii
Kypc — B 1923 rofly, NOCBSILLEHHbIN 3aLUMTe NpaB MeHbLMHCTB. BTopoii Kypc, npulieawwniics Ha 1926 rog,
Kacasicsl MHCTUTYTOB HeJaBHO co3AaHHoW /iurn Haumii®. B 1931 rogy MaHdenbLuTam BepHy/cs K raBHOA
TeMe CBOeil Hay4yHoil paboTbl M npoyen B AKagemMunm Kypc nekumii «MexayHapogHas 3awumrta npas
uenoseka»™'. B 3TOM Xe rofly Ha HEMeLKKOM si3blke U3faeTcs ero MoHorpadmns «ApMsIHCKWIA BOMPOC B CBETE
MeXayHapoAHOro npaea 1 npasa npas yesioBeka»™?. MocnegHuii Kypc B Akagemun MaHgenbtam npoyen B
1934 rogy — B HEM aHa/IM3MPOBA/INCL NOAXOAbI Poccum K nosyyeHnto Bbixoga Kk CpeanseMHoMy Mopio™,

IV. MNMpaKkTuyeckan 3awmra npas YenoBeKka U KOHCY/ibTaTUBHaA AeATeNbHOCTb B aMuUrpaumnm

O[HOBpPEMEHHO C TEOPeTM3NPOBaHMEM O 3alluTe Npas YesioBeka MaHaenbLuTam 3aHMMaeTcs NPakTUYeckoi
OpPUONYECcKol AeATenbHOCTbI0. [locne BCcex MOTPsSICEHUn nepBoii yeTBepTn XX Beka — [lepBoit M1POBOIA
BOIHbI, OKTAGPLCKOW peBOMLMKN, pacnaja Tpex uMmnepuin — efBa /M He MOBCEMECTHO B MuUpe
obocTpunacb npobrnema 6GexeHueB. MHOrMe okasa/iMCb OPUANYECKN UNN  (PaKTUYECKN NULIEHbI
rpaxgaHcTea WavM NOALAHCTBA, BK/OYasA, HanpuvmMep, apMmsiHCKoe HaceneHue Typuuu. MNocTtaHOBNeHWeM
Bcepoccwiickoro LleHTpanbHoro MicnonHutenbHoro komuteta ot 15 gekabps 1921 roga ¢ 4ONO/THEHUAMU OT
29 1 31 okTa6psa 1924 roga 6bI/1M NIMLLEHDBI TPAXKAAHCTBA U PYCCKME SMUTPAHTHI.

192 Burgers J. H. André Mandelstam, Forgotten Pioneer of International Human Rights /I Rendering Justice to the Vulnerable: Liber
Amicorum in Honour of Theo van Boven | ed. by F. Coomans, F. Grunfeld, I. Westendorp, J. Willems. The Hague : Kluwer, 2000.
P. 76.

193 Observations de Hans Wehberg // Annuaire de I'Institut de droit international, 1928. P. 312-314.

104 Mandelstam A. La declaration des droits internationaux de lhomme adoptee par Institut de Droit International' // Revue de Droit
International. 1930. T. V. P. 59.

195 Dalle Mulle E., Bieling M. The ambivalent legacy of minority protection for human rights // Revue suisse d'histoire. 2021. Vol. 71.
Ne 2. P. 274.

196 Burgers J. H. Op. cit. P. 448.

107 Kévonian D. Exilés politiques et avénement du «droit humain»... P. 265.

1% Supply of Publications to and by Mr. A. Mandelstam. League of Nations. Classement Ne 18. Document Ne 10126. 1920-1921. URL:
https://archives.ungeneva.org/supply-of-publications-to-and-by-mr-a-mandelstam-2 (gata o6patyeHus: 02.03.2024).

199 Mandelstam A. La protection des minorités (Volume 1). Collected Courses of the Hague Academy of International Law, 1923. URL:
http://dx.doi.org/10.1163/1875-8096_pplrdc_A9789028603820_08 (aata obpalieHus: 02.03.2024).

10 Mandelstam A. La conciliation internationale d’aprés le Pacte et la jurisprudence du Conseil de la Société des Nations (Volume 14).
Collected Courses of the Hague Academy of International Law.

1 Mandelstam A. La protection internationale des droits de 'Homme (Volume 38). Collected Courses of the Hague Academy of
International Law, 1931. URL: http://dx.doi.org/10.1163/1875-8096_pplrdc_A9789028607521_02 (gata obpawieHusi: 02.03.2024).

12 pas armenische Problem im Lichte des Volker- und Menschenrechts // Deutsche Digitale Bibliothek URL:
https://www.deutsche-digitale-bibliothek.de/item/SB42NNVECN3STI6LCPIMKPOTFKQWVYEYV (nata obpaterus: 02.03.2024).

13 Mandelstam A. La politique russe d'accés a la Méditerranée au XXe siécle (Volume 47). Collected Courses of the Hague Academy
of International Law, 1934. URL: http://dx.doi.org/10.1163/1875-8096_pplrdc_A9789028608429_04 (nata obpatyeHus: 02.03.2024).
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B koHue 1918 — Hauvane 1919 roga C uUenb0 BOCCTAHOB/IEHUA cyBepeHuTeTa Poccum n crnaceHus
pycckoin gemokpatuu B [Mapwmxe dopmupyetcs Pycckoe nonauTuyeckoe coBellaHve, npeacegaresem
KOTOpOro ctaHoBMTCA KkHA3b [ E. JIbBOB, 06beAMHMBLLNIA BOKPYT cebs poccuiickux gunaomaros. CosellaHue
no3numMoHMpoBano cebs Kak NpaBUTENbCTBO B W3rHaHWW, NpefcTasnswollee 6enoe asuxeHne. NomMumo
MOMUTNYECKMX Lesieil coBellaHe MPUHAN0 Ha Cebsl DYHKUMM peLleHUs NPakTUYecknx npobnem pycckmx
6exeHueB™,

B 1920 rogy MaHgenbliTaM BMecTe C 6bIBLUMMK Konieramu no ML, MetepbyprckoMmy yHUBEPCUTETY 1
APYTIMU eAUHOMBILLSIEHHWMKAMK, B YaCTHOCTM ¢ 6apoHoM Honbae, cozgaeTt Poccuiickyto accoumaumio Jvrm
Hauuii. 3agaun opraHusaumm B LEMOM CBOAWINCH K OKa3aHWio MOMOLLM pycckuM GexeHuam™®. B aTtoT
nepuog A.H. MaHgenbwTtam npenogaetr B PYCCKOM WMHCTUTYTE UCTOPUYECKUX U HOPUONYECKUX HayK B
Mapwxe™®.

B aHBape 1921 roga A.H. MaHpenswtam Bmecte ¢ b. 3. Honbae BXOAMT B COCTaB TEXHUYECKOro
annapara, Cor/iacoBbIBaBLLErO paboTy MpaBuTenscTBa Kpbiva v 3arpaHnyHbIX NpeacTaButenscTe™.

B Hosi6pe 1921 roga MaHgzenbliTaMm Npeasioxuna oblieMmy cobpaHuio Poccuinickoro 3eMcKo-ropogcKoro
KOMUTETa YperynMpoBarb BOMPOC MPaBOBOro craryca pPYycCKux 6exeHues B Typuuu, a Takke pewwmnTb
npob6nemy Bbl4aYM UM NacnopToB MOCPEACTBOM  KOHCY/IbCKMX — yypexaeHuid. B pekomeHgauuu
MaHaenblTaMa CoAepXasocb MPOLIEeHNe 06paTUTbCA C 3TUM NPOEKTOM K Jlure Hauuit. B HauMHaHumM ero
nogaepxana rpaguns C. B. MNaHuHa, npegctaBuTesibHMLa POCCUIICKOr0 3eMCKO-rOpOACKOro komuteTa npu
Nure Hauwii. Mockonbky KoMUTET OTBepr aTy nHUumaTuBy™e, BonpocaMmu 6e1CTBEHHOIO MOSIOXKEHNS PYCCKMX
6exeHueB B Typuumn cTan 3aHMMaTbCA BHOBb CO34aHHbIi KomuTeT Chesaa pycCckuX IOpUCTOB 3a rpaHuLei,
kyzaa, nomumo A. H. MaHgenslwtama, Bownu 6apoH Honbae, npodeccop A. A. Munexko, A. /1. PybuHwTeliH
N Opyrue puUcTbl, NoYnTaBLUME CBOE 06A3aHHOCTbI0O MOMOYb COOTeYecTBEHHMKaM. KomuteT npepgnaran
Nnpu3HaTb 3a PYCCKMMU 6GexeHuamu, npoxusalowmmm B Typuum, BO3MOXHOCTb MO/Ib30BATLCA NpaBamu
MHOCTpaHueB. [lenio B TOM, YTO K Hadasly XX Beka noffaHHble BENUKUX AepXaB, HaXo4sACb Ha TeppuTopun
OcMaHCKOi MMnepun, ocTaBayiMCb NOL, OPUCAMKLUMENR CBOWX rocygapctB. TO ecTb Jaxe Ha Tepputopun
Typuun OHW CreaoBaIn 3aKOHaM rOCYAapCTBa CBOErO FPaXAAHCTBA, a He Typeukum 3akoHam™®. Pycckue
3MUIpaHThl, ocTaBlunecs 6e3 NoKPOoBMTENbCTBA CBOErO rocyAapcTBa BCAeACTBME NPUHATOrO 60/1bLUEBKaMY
pelleHns 0 JUIWIeHWM WX [paxhaHCTBa, NMWaiuch MpaBa HaxoauTbCA nof wopucaukuueli Poccun B
OcCMaHCKon nvnepun.

Ona peweHns atoro Bonpoca KomuTeT paspabotan MemopaHAyM, MPUHATLIA Ha cobpaHusx 8 u
17 HosI6ps 1922 roga B [Mapwke, OCHOBbIBAOWMIACA Ha MAeAX MeXAyHapOAHOro 4YacTHOro npasa WU
NPUHLMNAX KOHCY/IbCKOM [AesATenbHOCTW. Ha coBelwaHnn ¢  HayvaslbHUKOM  OpUAMYeckoro otaena
leHepanbHoro CekpeTapuata Jlurm Hauuid, a Takke c npeactaBuTeneM BepxoBHoro Komuccapuarta no
Jenam 6exeHueB, npoweawem 22 HosA6pa 1922 roga B XXeHeBe, MaHgenblwtam 1 gpyrue npeacrasuTenm
Komuteta Cbe3foB Pycckux HOPUCTOB NbITA/IMCb YPEry/iMpoBaTb BOMPOC O COXPaHEHUW 3a SINLLEHHbLIMW
rpaxxgaHcTea pycckumu B Typuum cTatyca BHe3eMesIbHOCTH (TO ecTb, cTatyca, Npv KOTOPOM Ha HUX Obl He
pacnpocTpaHsanach Typeukas HpUCAMKLMA), a Takke O NpefoCcTaBNeHUN UM NOKPOBUTE/IbCTBA KakoW-Nnbo
€BPOMNeCcKoin AepxaBbl, HACTauBas Ha ypaBHEHUW MPaBOBOro MOMTOXEHUS PYCCKUX C NOSIOXKEHUEM ApYrux

14 KomHatHas HO. A. Ykas. coy. C. 193-202.

15 Kévonian D. Les juristes juifs russes en France... P. 88.

16 Momumo MaHpenbliTaMa B HEM Takke NpenojaBasiy Takke BUAHbIE HOPUCTbI, MOMNTUYECKUE W OOLLECTBEHHbIE AESTENSAMU
umneparopckoii Poccun kak B. 3. Honbpe, M. A. PoctoBues, K. [. Ha6okos, M. M. BuHaBep. MoapobHee 06 atom: Pycckuli
uHCMUMYym UCMOPUYECKUX U topuduyeckux Hayk 8 lMapuxe [/ EBpeiickaa TpubyHa. ExeHefenbHWK, NOCBALLEHHbI NMHTepecam
pycckmx eBpees. 20 cheBpans 1920. Ne 8.

17 B nepwuog, rpaxaaHckoii BoliHbl Ha KpbIMCKOM NoJyOCTPOBE He 6bINo eAnHoro ynpaeneHus. K 1919 rogy 3aech AeiicTBoBann Bolicka
AHTaHTbI, BTOpoe KpbiMckoe kpaeBoe npasuTenbCTBO M 6enas KpbiMcko-A3oBckas apmus. Cpefiv Npoymx B COCTas NpasuTesibCTea
Bxogunu B. [I. Ha6okoB (MUHMCTP tocTuummn) n M. M. BuHaBep (MMHUCTP MHOCTPaHHbIX gen). Mocne Toro, Kak 60/bleBUCTCKUE
cuibl Bownu B Cumdpepornons B anpene 1919 roga, npaBuTeNbCTBO OTNpPasu/iocb B amurpauuio. Cm. KoHoHoBa M. M.
JesimesibHocmb ounioMamos yapckoao U BpemeHHo20 npasumesiscmsa 8 amuepayuu 8 1917-1938 22. I/ MexayHapogHas Xu3Hb.
2001. Ne 9-10. C. 71-83.

18 KomHaTHas 0. A. Ykas. coy. C. 193-202.

19 C poBONbHO paHHero BpemeHu B OCMaHCKOW MMNepuu KoMmepyeckue NpeAcTaBUTeNbCTBA, M3BECTHble Kak KanuTynsuwu,
perynupoBasin - IOPUCANKUMOHHBI  CTATYC WHOCTPaHHbIX TOProBueB. Kak npaBuio  «KanuTynsuuu»  BKKOYaIW  MOMOXEHUS,
npeAocTasnsioWme OPUCAVKUMOHHbIE NPUBWNETVM W UMMYHWUTETbl MHOCTPaHHLIM [pakAaHaMm, Yy4yacTBYKOLWMM B CyAeOHbIX
pasbupartenbcTBax. Tak, HanpMMep, OAHUM M3 NePBbIX NPUMEPOB «KaNUTY/IALMIA» SIBMSIOTCA NPUBUIETN, BblgaHHble CynelimaHom
BenukonenHsiM ®paHuncky | ®paHuysckomy B 1535 rogy. Mo mepe passuTua KOHLENLUM TEPPUTOPNAIBHOTO CyBEepeHUTETa Bblgava
TakvMx KanuTynauuin nepexogmna u3 cdpepbl YacTHOTO npasa B cdepy NyoOAMYHOTO MEXroCyAapCTBEHHOMO U PerynnpoBasiach yxe
ABycTOpoHHUMK poroBopamu. Tait Slys M. Exporting Legality : The Rise and Fall of Extraterritorial Jurisdiction in the Ottoman
Empire and China. Geneve: Graduate Institute Publications, 2014. URL: https://books.openedition.org/iheid/788 (gata obpalueHns
19.04.2024).

19



MHOCTpaHLUeB. Pe3ynstatom 37Ol BCTpeun CTasl NPOEKT MPOTOKO/a, KOTOPbIA Gbls1 Hanpas/ieH BepxoBHOMY
Komuccapy B JlozaHHy?°,

B 1921-1927 ropax MaHgenbwtaMm BbICTYNUM COBETHUKOM W MO3Xe npeacTaBuTeNeM PYyCCKUX
BMafenbLeB MaliopaTHbIX MMEHWi B MosbLue, KOH(INCKOBaHHbIX 6€3 BbiM/IaTbl KOMNeHcauuii, B CoeTe Jlurm
Hauuit®?t. OTcyTCcTBME MOSILCKOTO FpaXAaHCTBa 3akpbiio Afa npeAcTaBuTesnieli pycCKOro MeHbLUMHCTBA B
MonbLue BO3MOXHOCTb COAEPXaTe/IbHOr0 pacCMOTPEHUS NX 0bpaLLeHns.

A. H. MaHgenbliTaM He orpaHu4YmMBasicsl NOMOLb 3MUTpaHTaM u3 POCCUIACKO MMNepun U NpuHUMas
aKTMBHOE ydacTve B cyabbax pas/iMyHbIX Niogelt, ocTaBlimMxcs 6e3 MoKpoBUTENbCTBa rocygapcrea. B
4acTHOCTW, OH cOCTOSAN B KOHCY/IbTaTUBHOM KOMMWTETE YaCTHbIX OpraHunsaumii (dp.: le Comité consultatif des
organisations privées), paboTaBLleEM BMECTE C YMNpaB/IEHMEM BEPXOBHOIO Komuccapuarta Jiurm Hauwmii no
fenam 6exeHueB, Bo3rnasnsemMbiM ®PputbohoM HaHceHOM, B pamkax kotoporo B 1920-e rogpl 6b1n
CO3faHbl YA0CTOBEPEHUS INYHOCTU A1 PYCCKUX N apMSHCKUX GeXeHLEeB, 3aKpenuBLuMe MexAyHapOaHbIi
cTatyc 6exeHua'®. A.H. MaHgenbliTam Takke y4yacTBOBa/l B OGCYXAEHWM BOMpoca O HEOGXOAMMOCTM
pa3paboTkyn 0coboro craryca €eBpeickux OexXeHLEB, KOTOpbIA oTnuyancsa Obl OT cTaTyca pPYCCKMX
6exeHues!?,

HaunHasi co BTOpoOi MonoBuHblI 1920-X rogos, napasifnieslbHO C pas3paboTKo NpoekTa Aeknapauun B
WNHcTuTyTe MexayHapogHOro npasa, NpoABMKEHNEM Pe30NLnM B MeXxayHapoaHOoN akagemMun aunioMatmim
N YTeHMem nekuuin, MaHgenblwTam 3aHUMaeTCs pUAMYEecKon npakTukol. B 1927 rogy OH BbICTynasl
COBETHMKOM W NpeACcTaBuTENIEM NPaBUTENbLCTBA J/INTBbI B CNOpax, paccMmarpuBaemMbix MOCTOAHHON nanatoi
MexayHapoaHoro npasocyaus B laare. B 1931 rogy oH ctan npegcrasutenem J/Iutebl cHavana no Jesy o
)Ke/1e3H0O0POXHOM coobuweHuu mexady J/lumsoli u Mosbweld*®, a B 1938 roay — no ey xenesHol dopoau
MaHesexuc-Candymuckuc mexdy J/lumsoli u 3cmoHuel*®®. HTepeckl SCTOHUN B 3TOM Aene npeacTas/is
6apoH Honbge. B 1937 rogy MaHgenblitam BbiCTynasl npeactasutenem JIntebl B cnope ¢ MepmaHnein «O
rpaxaaHCcTBE HEKOTOpbIX NU»'?, paccMoTpeHHOM ap6uTpaxeM ad hoc ¢ MecToM HaxoxaeHusi B BepHe.
2T0 geno 6bIN10 YacTbio 6os1ee WKNPoKoro cnopa o Memene (coBpemeHHon Knannege). KoHcynbTpoBaHme
JINTBbLI MO BOMPOCY NPaB MEHbLIMHCTB HACTPOWO HEMELIKOE NPaBUTENLCTBO NPOTUB MaHaenbLlTamat?’,

B Te rogbl konnern A. H. MaHgenbwtama n3 MIHCTUTYTa MeXayHapoaHOoro npasa BK/IHOYa/IMCb B CNUCKN
apbutpoB [MOCTOSIHHOW nanaTbl TPETEeNCcKoro cyga WAM CTaHOBWAWUCH CyabAMKU [OCTOSHHOI nanathbl
MeXx/ayHapoaHoro npasocyaus. OTCyTCTBME rpaXK4aHCTBa, B TOM UMC/Ie rpaxJaHCcTBa rocygapcrea — useHa
Jivrn Hauymin, 3akpbiBasio gns A. H. MaHgenblwama 3Ty KapbepHyl MepcnekTuBy, HECMOTPS Ha BbICOKYHO
KBa/IMMKaLMIO M 0BLIMPHBIA NPOGIECCUOHASTBbHDIV OMbIT.

V. MNocnegHne rogbl XXNM3Hu

Ha npoTs>keHun gautensHoro speMenn A. H. MaHgenbiwitam Bo3narasl 6o/blime Hagexabl Ha paboty Jlurm
Hauuin B 06nact 3awutbl NpaB MEHbLUMHCTB U OCYLLECTBMIEHNS TYMaHHOro BMellatenbcTBa. B TekcTax
MaHgenswtama Jlura Hauwmii npegctaBnsercs hakTMYeckn Tem cambiM NPOBOAHMKOM CyBEpPEHMTETA NpaBa,

120 BouapoBa 3. C. Pycckue GexeHUybl: MpobrieMbl pacce/eHus], B038pawjeHus Ha POAUHY, ypeay/luposaHUsi MPpasoB0o20 MO/IOKEHUSI.
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JILIEHHBIM NOMUTMYECKOrO UHTEpPEeca U Kakoro-imbo aromcTnyeckoro namepeHnsi. C yBepeHHOCTbI0 MOXHO
ckazatb, 4TOo MaHgenbwTam Obl1 NpUBEPXEHLEM fnbepasibHbIX Maelk — He C/lydaiiHO VMMEHHO OH
3aHMMasics pa3paboTKoil MepBOro MpoekTa BCeobleil aeknapauuy npaB YesoBeka. BmecTte ¢ Tew,
A. H. MaHgenbwtam  6bl1 HOCUTENIEM  KOHKPETHOW  KynbTypbl WM 3M0XW,  NpeacTaBuTenem
NPUBWUIErMPOBAHHOIO COC/OBUA. ITU (pakTopbl BO MHOIOM ONpefenwin To, 4YTO Mpu BCEM CBOEM
NPOrpeccuBHOM HACTPOe, B OTAE/bHbIX BONPOCAxX OH OKasbiBa/ICA NpefcTaBuTesieM CTaporo MMponopsiaka.
B npeambyne nporpeccvBHOrO 475 CBOEr0 BPEMEHMW MpoekTa Bceobuieil aeknapauvm npas 4yesnioBeka OH
JenaeT  akUeHT Ha «NpaBOCO3HaHUW  UMBUAN30BAHHOTO Mupa». OT fgeneHus  rocygapcts  Ha
«UMBUMN30BaHHbIE» N «HELIMBU/IM30BaHHble» MaHaenblTam He 0TKasasica U B Noc/eaHeli CBoei 60/bLUOoIA
pabote — MoHorpachum «tano-admonckuii KOHpNUKT nepeq Jluroin Hauuin» (dp.: Le conflit italo-éthiopien
devant la Société des Nations), Bbilweawein B 1937 rogy v nonyuvslueli Kputnudeckue oT3biBbI?S. Becbma
OCTPO €ero Mo3uLMI0 KPpUTMKOBaUTM NpeacTaBuTeNN CreAYyoLEero noKoMeHns IopUCTOB-MeXayHapoaHMKOB C
HECKO/IbKO [pyroit KapTuHoi Mupa, BKAtovas [koHa CneHcepa'?®, BbICTyNaBLLENO B KOHIMKTE COBETHUKOM
Acpnonun®®®, n LWapns Pycco, KOTopbIi ykasblBasl, 4TO CPOKYCMPOBABLUMCH HA KOHKPETHOM KOH(D/VKTE, B
KOoTopoM WTanus 060CHOBbIBasla BOEHHOE BMellaTe/ibCTBO HeobxoaumocTblo 60pbObl ¢ pabcTBOM B
AbuccuHumn, MaHgenblitam ynycTuna 6onee LWNPOKY KapTuHY, B KOTOpOI WTanmsa 6blna TECHO cBA3aHa C
FepMaHuit HakaHyHe BTopoii MUMpoBOIi BOVHbLIM!,

Ha Haw B3rniag, BaxkHbIM NpeacTaBnseTcs B 3TO pabote 06patuTb BHMUMaHUE He TOSIbKO Ha HEeCKOsIbKO
CMOPHYK MNO3ULUMI0, 3aHMMaemyr MaHgenblwTaMoM B OTHOLUEHMM OLEHKM KOHUIMKTa, HO Takke Ha
cogepxartenbHyl0 KpUTUKY paboTtbl Jlurm Hauwii. MaHpenbwtam cTan O4HWM M3 HEMHOTUX HPUCTOB,
MOCTaBMBLUMX MOA, COMHeHue 3pdeKTUBHOCTb AelcTBuii Jlurm Hauwii B gonrocpouHoli nepcnektnse. OH
nonaras, 4YTto Crop AO/MKEH Obln ObiITb MepefaH He MokasaBlUeil cebs MOCMelWwHONn N HeOoOGLEKTMBHOIA
CornacutensHoi 1 apbuTpakHoi komuccun'®2, a MocTosiHHOI NanaTte MexayHapogHOro NpaBocyaus.

BkpaTue HanmoMHMM 06CTOATENbCTBA Yan-yanbCKoro MHUMAeHTa: Mtanua HakaHyHe [epBoii MMPOBOIL
BOMHbI BTOprnacb B 3dimonuio, 060CHOBbLIBAS CBOE MpaBO CyLEeCTBOBaBWNMM B JdMonun pabcTBOM.
Dchmonus ewe B aekabpe 1934 roga gosena Ao ceegeHuns Jiurn Haywii cyuecteyrowmin mexay ddmonmveii n
WTtanueli cnop, npu aTom npocb6a 0 BK/AKYEHUMU paccMOTpeHus cnopa B nosecTky CoBeTa B Tenerpamme
orcytcTBoBavia. OgHako 17 maprta 1934 roga, nocsie TOoro Kak ABYCTOPOHHWE MeperosBopbl He npuHecn
MO3UTKBHBIX pe3ynsTatoB, Admonusa notpebosBasia, YTo6bl cnop Obin BkAYEH B noBecTky Coseta Jluru
Hauuin. 3 anpens 3dwmonusa obpatunack kK CoBeTy ¢ Mpocb6b0ii 0 BHECEHMM Cnopa B MporpaMmMy CrieaytoLei
BHeouepeaHoli ceccun. COBET OTBETU/ OTKA30M, MOTMBMPOBAB 3TO 3asBneHnsAMU Utanum n ddmonun 06 mx
MUPHbIX HAMEPEHUSAX — BONPOC GblN NEPEHECEH [/151 PACCMOTPEHMS B Mae™2,

HecmoTpss Ha HeobGXxoguMmoOCTb [eiicTBOBaTb ONepaTtMBHO, CHavana apoutpbl CornacuTesibHON W
apObuTPaXHO KOMWUCCMM He MO/ NPUIATM K KOHCEHCYCYy MO BOMPOCY O COGCTBEHHOW KOMMETEHLUW
OTHOCWTE/NIbHO OnpefieNieHnst CyBepeHuTeTa Hag oasvucoM Yan-Yan'*, Hakodeu, 3 ceHTsiops 1935 roga,
nocsie HasHadyeHus NATOro apéutpa, ApouTpaxHas KOMUCCUS BbIHEC/1A CBOE OKOHYaTeslbHOe pelleHune, B
COOTBETCTBUM C KOTOPbLIM HU UTa/IbSHCKOE, HU 3(MONCKOe NpaBUTEIbCTBa HE MO/ ObiTb MPUB/EYEHbI K
OTBETCTBEHHOCTU 3a MHLUNUAEHT B Yan-Yan'®,

MaHgenslwtam, BecbMa TLATE/IbHO PEKOHCTPYMPOBaBLUMIA «MoNemMuky» B Jlure Hauwii, ykasbiBan, yto
nosvumss Vtanum oOcHOBbIBaNlaCb Ha cneuuasibHbIX AOKAagax 6puTaHckux pgunaomartoB Jflure Hauwid,
[OKYMeHTax AMNIoMaTUYecKkux NpeacTaBUTeNbCTB pasHbIX rocyaapcTB 1 HabniogeHNAX nyTelecTBEHHMKOB.
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Mo MHeHMI0O MaHaenbLlTama, OHM [0Ka3biBaloT coxpaHeHve B Sdmonuu pabcTea u paboToprosnuv, KOTopblie
Noa4ePXUBAIOTCA FOCYAapCTBOM, a TakkKe HEBbINOSHEHWE NPaBWUTENbCTBOM pekoMeHgaumin Komuccun
9KCMEepTOB B OTHOLUEHWM OTMeHbl pabeTBa®®. ddomonusi K TOMy Xe He paTuduumpoBana KoHBEHLMIO O
pabcTBe 1926 roga. Mo aToi npuunHe MaHaenblTaM NpUXoAMT K BbIBOAY O TOM, 4To Jlure Hauwnii npexae
BCEro He c/1e0Bas1o NPUHUMATL SUONMI0 B Y/ieHbl 0 peLleHns Bonpoca 06 oTMeHe pabeTaa.

Ha cTpaHuuax paboTbl, HANOSIHEHHOM PNNOCOCKUMM paccyXaeHnsamn, MaHaenbwtaMm ogHOBPEMEHHO
KPUTUKYET CaHKUMOHHbIN PEXUM 1 PeLuMMOCTb VITanum BBECTU BOWCKa, NpW 3TOM cornallascb ¢ BECKOCTbHO
NPUYYH TYMaHWTapHOM WMHTEPBEHUMWM C UE/bi 3alnTbl HaceneHns ddmonun. B cBOMX paccyXAeHusx
MaHgenblutamMm OCTaeTcs B AYya/IMCTUYECKOA paMKe «LUMBWIM3OBAHHBbIX» W  «HELMBUIN30BAHHbIX»
rocyfapcTs, B KOTOpPOW Tanus, cTosBLllas y UCTOKOB co3fdaHus Jlurn Haunii n paspaboTkn CUCTEMbI 3aLUNTbI
MEHBLUMHCTB B HOBbIX M MOGEXAEHHbIX CTpaHax, aBTOMAaTU4YeCKM OKasbiBaeTCcs B 60/1€€ BbIUIPbILLHOM
nonoxeHunn. HecmoTps Ha To, YTo MaHgenblITam KPUTUKYET HaMepeHne ViTanumn no BBeAEHNIO BOWCK, OH B
TO XXe BpPeMSs cornallaercs ¢ OCHOBATE/IbHOCTbIO MPUYMH A1 TYMaHHOTO BMeLlaTesibCTBa, Le/lb KOTOporo
cocTosNa B 3almTe HaceneHus dgmonum.

O6Wwas [n1a HOBOIO MNOKOMEHWUS HOPUCTOB-MEXOYHAPOAHUKOB KpUTMKa TekcTa MaHgenblwrtama Obinia
Bbl3BaHa, Kak Ham MpeacTaBnsercs, Tem, YTO B peasiMaxX HOBOrO BPEMEHW TakoW Noaxoh K AefNeHuHo
rocygapcTe BbIrNSAeN peakuuoHHbIM. Ha Haw B3rnsg, Takoi xof paccyxgenHun A.H. MaHgenblitama
06yCMOB/IEH OTHIOAb HE CcuMMNaTMein Mo OTHOWEHWK K WTanmu, Mcnonb3oBaBLUel (akTbl COXpPaHeHus
pabcTBa M paboTOpProBAN Kak OCHOBaHWE OJ/18 BTOPXEHWS, UM NOABEPXXEHHOCTLIO €€ nponaraHge, a ckopee
METOA0/1I0rMYECKO NOCNefoBaTe/IbHOCTLIO: OH OCTaBasiCA BEPEH CBOMM SIMBGEpPasIbHLIM YOEXAEHUSMA 1 B
KOH(hNMKTE Mexay CyBepeHMTEeTOM rocygapcTsa U npaBaMu YesioBeka TakvuMm 06pa3om CTpemuscs BbibpaTtb
yenoseka. Kak M3BECTHO COBPEMEHHOMY 4WTAaTEsIl0, MPOLECC OTMeHbl pabcTBa, B TOM 4uC/ie YyCUANAMU
MexayHapoHO opraHusaumn Tpyaa, B paccmaTpuBaemblii Nepuog AeicTBUTENbHO MPoABUrasicsl BeCbMa
HenpocTo.

HaunHas ¢ 1938 roga akagemuyeckas u npogpeccuoHasibHas akTuBHOCTb A. H. MaHgesnbLliTama 3aMeTHO
cHu3nnacb. 'ge Haxogwacs BO Bpems BTopoli MupoBOW BOMHbI MaHgenblwtam, A0NOAIMHHO HEU3BECTHO.
MockonbKy ®paHuMsi Nof KOHTPO/AEM MOSAMbHOTO [epMaHMM pexuma Buwnm 6blna gasieko He camoli
NoAXo4sLLen cTpaHol gnsa paboTbl B chepe 3awuThbl NpaB YesioBeKa, HEKOTOpbIe NCCeA0BaTeNn nonaratoT,
yto B 3TOT nepwog MaHgenbwTam, cnegys o06wWeli TeHAEHUUN, XapakTepHOW AN eBPOnencKol
UHTeNNeKTyaslbHoW anuTbi™®, Haxoguncs B CLUA, ykasbiBasi B NOATBEPXAEHME 3TOT0 NPEANoNoXeHUss Ha
thakT nosiBNeHWs nyGvkaumii 3a ero aBTOPCTBOM B amMepuKaHCKuX usgaHusx'®. Ham kaxetcs 6onee
BEPOSATHON BEPCHUS, COIMTAacHO KOTOpOIi AHAPE HUKonaeBuY nNepexmn HeMeLKyo okkynauuto B Mapmke'®. B
apxmBax ®paHLy3ckoro YnpasneHus no genam 6exeHues u nuy 6e3 rpaxgaHctea (Ofpra) nmeetcs
CBMAETeNbCTBO O HeapuiicTBe, BblgaHHOE YnpaBneHunem Mo genam auy 6e3 rpaxpaHctsa (BCIA),
co3gaHHbIM B 1942 rofly B pamkax cnyxobl o genam MHocTpaHueB FocynapCcTBEHHOIO cekpeTapsa dpaHuun.
B cnpaBke, gatupoBaHHoi 15 anpens 1942 roga, ykasaHo, 4uTo oTey AHapesi HukonaeBumya, Hukonaii
MaHgenblwtam, 6bls1 NPOTECTAHTOM, AEWCTBUTENbHbLIM CTATCKMM COBETHMKOM, YTO 4aBasio eMy ABOPSHCKWI
TMTyn, uto ero matb (FeHpuetrTa Bupgay) Takke 6blna nNpoTecTaHTKoOl M3 cemei GanTtuiiues (Bugay u
Puxtep), koTopble O6blM ABOpsSHaMW W npoTecTaHTamu. CBUAETENBCTBO 3aKaHYMBaeTCA CrioBaMMu:
«locnoduH MaHdoesibwmam, umMerowuli npasa Ha 0BOPSTHCMBO 10 Hac/1edcmBeHHOCMU, obs1adaem UM U Kak
delicmsumersibHbIl cmamckuli COBEMHUK U Kak HazpaxoeHHbIl opdeHom Cssimozo Bnadumupa». ITOT
[OKYMEHT 6bln npefHasHayeH A8 (hpaHLy3CKMX U HEMELKMX BNacTeil B Mepuof CUbHOTO AaBfieHns co
CTOpPOHblI [epmMaHuM Ha oTAefnieHne pycckux 6exeHueB. CBUAETENbCTBO YTOUHSET, 4TO MaHgenbwtam
aBnseTcsa odmuepom MOYETHOro NernoHa, 4YTo Takke MOATBEPXAAETCA apxvBamu BonblUO KaHUenspum
MoueTHoro nervoHa. OH 6bl1 Ha3HavyeH odumuepom ykasoM oT 16 mona 1908 roga 3a paboTy B pyccKou
Jfeneraummn Ha BTopoii MyupHoii koHdoepeHumn 1907 roaa B Maare’,
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AHgpein MaHpenbliTam ylen K3 XXU3HW B CBOEW MapwkKcKoii kBapTupe 27 sHBaps 1949 roga. OH
MOXOpPOHEH Ha knapbuwe CeH-)XXeHeBbeB-ae-Bya B npuropoge Mapwxa. Ha mornne yctaHOBAEH NpPOCTOl
[EPEBAHHBIA KPECT, Ha KOTOPOM HET Tab/MyKM C €ero MMEHEM W poAoM AesTenbHocTu. B Hekponore,
HanucaHHom A.H. MakapoBbiM And exerogHuka VIHCTUTYTa MeXAyHapoOHOro npasa, OTMevyaeTcs
OrPOMHbLIA BKNag MaHgenolwtama B paboty WHcTUTyTa 1 ero ygusutesbHas pabotocnocobHocTb. CTas
ynieHoM MHCTUTyTa MexayHapodHoro npaea B 1921 rogy, MaHgenbwtam nponyctus ero paboyne ceccum
BCero Asaxabl B 1937 1 B 1948 rogy no npuunHe cunbHoit 6one3Hn's?,

3aknueHue

Buorpachmsa kak >xaHp BbIHYXAAeT WccnefoBarteneil BbiCTpauBaTb COObITUS MCCeAyeMO YacTHON U
06LLECTBEHHOM XW3HWU XPOHOMOMMYECKM U CBA3bIBATL UX MeXAy COBO0i nornyeckn. ABTOPbI NPU3HAIOT, UYTO
[0MNyCTUMbI pasHble NOAXoAbl B /IOTMKe NOCTPOEHUs NOA0BHOro UcciefoBaHns. Heocnopum n ToT hakT, uTo
MHOrMe co6bITUS, NMPOUCXOAMBLUME HA C/IOME [BYX 3MOX W HECKOMNbKUX MMNEPUA, Oblayv HenoaBnacTHbI
A. H. MaHgenbwtamy. Tem He MeHee aBTOpbl MPEANPUHSANN MNOMbITKY OLEHUTb HOPMAaTVBHYH Teopuio
MaHgenblitama B paspese KOHKPETHbIX MCTOPUYECKMX COObITUI 1 BNNCATb ero YacTHy nctopuio B 6onee
LUMPOKNI COLMOKYNBTYPHBIA, NCTOPUYECKNI Y NOMNTUYECKMIA KOHTEKCT, U NPULLAN K CNeayoLMM OCHOBHbIM
BblBOJAM.

TeopeTuuyeckme naen MaHgenbluTama HeOTAE/MMbI OT €r0 YacTHOI UCTOPUK, BK/KOUAs CBA3aHHbIE C Heil
MWUKPO-UCTOPUM  COOOLLECTB, B KYy/bType KOTOPbIX OH BOCMWTLIBA/ICA, MOMydYasl o6Gpas3oBaHue U
cdhopmupoBascs Kak NpusHaHHbIi cneynanuct. Tak, A. H. MaHgenbLlwTaM BOCNUTLIBA/ICA B CEMbE OCT3EMCKMX
HeMLEB, OCO3HaBas MepPapxmMyHOCTb COC/IOBHOW CUCTEMbI U MPUBUIETMPOBAHHOCTL CBOETO MosiokeHus. C
YYETOM MPOUCXOXAEHUS, OH WMeN nepes rnasamy MOHATHbIE KapbepHble MepCcrnekTMBbl U Npumep
MPOrpeccuBHOr0O U KpaiiHe paboTOCMOCOOHOro OTua, KOTOPbI CMOr CBOMMW AENCTBUSIMA 3HAUUTENbHO
YAYULWNTb OpraHn3aunio CUCTEMbl MEAMULMHCKOro obpasoBaHus, NPOCBELLEHUS W OKa3aHus MeULMHCKOM
nomMoLLn. MynbTuA3bIKOBas UM MYNbTUATHUYEKAas cpefa MNpekpacHO MNoAXO4unvM LN pa3BUTUS KayecTs,
BaXKHbIX 4517 Byayulein npodheccun. dopmupoBaHne B Poccuiickoii nmnepuu 1 nocnegyowas paéora 8 MAL
rocygapctea, Haxogsweroca (He 6e3 ycuamii @, . MapTteHca) B TOT Nepuog  Ha  NUKe
MeXyHapoAHO-NPaBOBOI aKTMBHOCTK, elle 6onee ykopeHunu B MaHgenblutame nmbepasibHble naen 1oro
BPEMEHU, YaCTbl0 KOTOpbIX OblLO BUAEHWE MEXAYHApOAHbIX OTHOLIEHWA Yepe3 npu3My cTeneHeli
UMBUIN30BAHHOCTM OTAENbHbIX HApoAOB W rocyaapctB. JlmbepasibHble wgen A.H. MaHgenbwtama
3BOJIIOUMOHNPOBAIN U MOAKPENNANNCL pedd/ieKCneil ero NpakTUYeckoro onbiTa: MaccoBble yb6uiicTea
HeTypeuKoro HaceneHns OCMaHCKOl Mnepun, KOTopble OH Hab/lo4as1 B KauecTBe AgparoMaHa poCcCUincKoro
noconbCcTBa B KOHCTaHTMHONOME, M1afoTypeLikas 1 pycckve pesosnouny, MNepeas MypoBas BOMHA, a Takke
nocnefoBasLUMe 38 HUMU MUTPALVOHHbIE KPU3KCHI.

TeopeTuueckme ugen MaHgenbwtama Takke HeOTAeMMbl OT MCTOPUYECKOro, COLMOKYSBTYPHOTO W
NOMNTNYECKOTO KOHTEKCTa ero XusHu. B pabotax MaHgenbLitama npocniexvwBaeTcs 3HauMTelbHOe B/IMSHUE
ngein ®. d. MapteHca U «paHLy3CKoro nepvoga» [OMOMHUTENIbHOro obpasoBaHus (ngen coobliectsa
rocygapcts B NPOTMBOBEC MAEE MEXAYHAapOLHOro 06LLeHWs), a Takke eBponelickue nnbepasbHble MAEW,
afanTupoBaHHbIe K POCCUIACKOMY M TypeLKOMY KOHTEKCTY: ONTMMUCTMYEecKas Bepa B 0OLLECTBEHHbI
nporpecc — rocyAapcTBa, (PyHKLMOHMPOBaHME KOTOPbIX OCHOBAHO Ha BEpPXOBEHCTBE MpaBa, OyayT
co3fasaTb YC/0BMA A1 camopeasiv3aumm KOHKPETHOro obLecTtBa W JIMYHOCTM B HeM. Peanmsauuio
nogo6HOro coumanibHOro NPoeKTa OH BUAEN Cnepsa B akTUBHOM PO NPOCBELLEHHOIO rocyapcTea, KoTopoe
BMELLUMBAETCA B MNPOLECC A/1A CO3[AaHMsA YC/IOBWI pas3BuTUA OOLLECTBA W JIMYHOCTWM BHYTPY Hero. Ons
MaHgenslwtama, TakuMm 06pa3oM, KOHIMKT MEXAY HEeraTMBHOM M MO3UTMBHON CBOGOLOIN MepapxmuyecKum
06pas3om pellasics B Nosib3y NO3UTUBHOM CBOGOALI, a HE Obl/1 TMOKNM MEXaHU3MOM YCTaHOB/IEHNS 6anaHca B
Ka)X0M KOHKPETHOM C/lydae C y4eTOM UCTOPMYECKOro, COLMAILHOIO U KYNIbTYPHOIO KOHTeKcTa. B amurpaumm
MpoakTVBHas PoO/ib rOCY4apCTBa, C YYETOM JIMYHOrO OMbiTa, 3BOJMIOUMOHMPYET B MPOAKTUBHYK pOSb
MeXAyHapoAHO opraHusauum — Jiurn Hauwii.

Ha wmomeHT paspabotkm ugen MaHgenblutama nporpeccuBHbl. Bo-nepBbiX, B OTAnuYMe  OT
npeaLwecTBEHHMKOB, OH BK/IHOYAETCS B AUCKYCCHIO O MeToAe MexAyHapoaHoro npasa. Bo-BTOpbIX, OH CTaBuUT
CyBepeHuTET NpaB 4YesioBeKa Bbllle HALMOHANIbHOTO CyBepeHuTeTa rocygapcrs. C yyeTom XPOHO/OrMu
nepexvBaemMblX COObITUIA, B pe3ynbrate pediIeKCUN MaccoBbIX YOUIACTB apMSHCKOro HaceneHusi B Typuumu,

142 Makarov A. Andre Mandelstam (1869-1949). Annuaire de [lInstitut de Droit International, 1950. URL:
https://www.idi-iil.org/app/uploads/2017/05/4025-43B_OCR-min.pdf (gata o6pateHus: 18.03.2024).
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nepBbiM NPOEKTOM A1 MaHgenblitama CTaHOBWTCA NPOEKT 3aliuTbl NPaB MEHbLLUWMHCTB, YTO B LIe/IOM
COOTBETCTBYET TPaAMLIMN POCCUACKUX TMBepasibHbIX MblciuTeneii. OH NpeacTaBnseT ero Kak CrIoKMBLLIMACS
status quo, TO eCTb pe3ynbTaT NocnefoBaTe/lbHOW NPaKTUKM €BPONENCKMX rocy4apcTs. STOT NPOEKT MOXHO
KpaTKo M3M0XKWUTb C/eayrwmm o0bpa3oM: ecsim rocyaapcTBo HapyllaeT MUHMMabHbIA CTaHAapT BCEOOLMX
npaB YesioBeKa, CyLLEeCTBYOLWMNIA B KOHKPETHbIA CTOPUYECKMIA nepuog, Apyrue NpocBeLLeHHbIe rocyapcTea
BrpaBe OCYLIECTBUTb BMeLLATENIbCTBO C LEbl 3awmtbl npaB 4venoseka (dp.: le droit a lintervention
d'’humanité). HoBu3Ha ero wugen 3aknwyasacb B TOM, 4YTO LUEb0 BMeLWlaTesibcTBa SBMSIETCS He
pacnpocTpaHeHne XpUCTUAHCKON Bepbl, a MpOCBELlEHHas 3awmta W obecnevyeHne cobogeHns
MUHMMasIbHBIX NPaB B 1I060M rocyaapcTse.

MaHgenslwtam npusetcTBoBan Jiury Hauwii, B co3gaHny KOTOpPOIi MpUHUMas ONOCpefoBaHHOE yyacTtme,
COCTOS B OOLLIECTBEHHbIX OpraH13aLusx, y4acTByOLWUX B BbIpAbOTKE NOMUTUKMA U HOPMATUBHBIX AOKYMEHTOB
MepBOii COBPEMEHHOW MeXAyHapoAHol opraHu3auun. B ero noHMMaHuM e fo/mkHbl 6blan BbITb
MMMaHEHTHbI K/llOUeBble AN HEro 0COGEHHOCTM MexAyHapoAHOro npasa: coobLiecTBo rocygapcts (dp.:
societe unis), 06beAVHEHHbIX 06Lel Lenbld U LEHHOCTSIMW, KOTOpPble MOM/M OCYLECTBAATL FyMaHHOE
BMeLlaTe/IbCTBO OT MMEHW HafHauMOHasIbHOro 06pa30oBaHusd, JIMWEHHOTO0 HauMOHAa/IbHbIX WMHTEPEecoB.
HemanoBaXHbIM 3/1EMEHTOM CUCTEMbI CTAHOBW/ICA MOCTOSIHHO [AENCTBYIOWNI MeXAYyHapoaHbIA cya,.
Mocnepyrowme cobbITUA 3acTaBunm MaHgenbwtama 06paTuTbCs K NPOEKTY 3aluThbl NpaB YesnoBeka. ATomy
Cnoco6bCcTBOBaUIM, B YaCTHOCTM, HEOMNPEeLEeNeHHOCTb B OTHOLIEHWM 0ObeMa MnpaB U cTaTyca KOHKPETHbIX
nogeit nocne pacnaga HeckobKNX MMNEepui, a Takke NNWEHNe rpaXgaHCTBa HEKOTOPLIMU rocyAapcTBaMu
HEYrogHbIX KaTeropwii My, HETUTYNIbHOTO WX MOIMTUYECKM aKTUBHOTO Hacenewus. B 1921 rogy
rpaxgaHcTea Nuwnaca m cam MaHgenbltam, 4TO Heu3B6exHO MOBAMAO Ha ero TeopeTMyeckyto paboTy.
Kpome TOro, BO3MOXHOCTb 3aliMTbl MPaB MeHbLUMHCTB B Jlure Hauwmii 6bina noctaBneHa B 3aBUCUMOCTb OT
Ha/IMunS rpakaaHcTBa.

MocnepoBatenbHO pa3BuMBas CoOOGCTBEHHble ugew, A.H. MaHgenbwTtam OHMM U3  NepBbIX
cthopmynuposas n 060cHOBasT Ha HOPMasIbHOM SI3bIKe COBPEMEHHOIO eMy MeXAyHapo4HOro npasa Teopuio
3alMTbl NpaB 4YenoBeka. Takum NPOeKTOM cTasia Chopmy/iMpoBaHHas UM U YTBEPXAEHHas VIHCTUTYTOM
MeXayHapoaHoro npasa [eknapauysi 0 Bceoblmx npaBax 4yenoseka 1921 roga. ABTOP OLEHMBasT ee
NpaBoBOE 3HauyeHMe C ydyeToM penytaunm WVIHCTUTYTa Kak «[4OKTPUHY Hamboree KBaMgUUMPOBaHHbIX
cneunasMcToB Mo nNy6/MYHOMY MpaBy pas3nU4HbIX Hauuii» (ctatbs 38 (4) Ctatyta [oCTOAHHOI nanartbl
MeXAyHapogHoro npasocyaus). KnoyeBbiM NonoXeHnem B Pesonioumn VIHCTMTYTa MeXayHapo4HOro npasa
CTaHOBMTCS 3anpeT Ha NMLeHne rpaXaaHcTBa ¢ TeM, YToObl OTKa3blBaTb (PU3MYECKAM NULLAM B YBAXKEHUM Y
3awmTe mx npas. MMHUMasbHBIA HABOP NpaB BKIOYaU Cneaylolme: rapaHTum npasa Ha Xu3Hb, CBO6OAY U
COOGCTBEHHOCTb, a TawkkKe Ha paBHYH 3alWuTy 3akoHa 6e3 AOWCKpYMMHaUMKW, NpaBo Ha cBoboay
BepoucrnoBegaHms 1 Bblbopa fA3blka. B 3akiuuTenibHOl cTaTbe MpoOeKkTa OTMeYaeTcsi, YTO HU OfHO
rocyapcTsBO He BMpaBe /MWaTh YenoBeka rpaxgaHcTea A1 Toro, Ytobbl He obecrneunBaTb UCMOSHEHUE
npas, NepevncrieHHbIX B NPeablayLLmMX CTaTbsX.

HecmoTps Ha TO, YTO A3blK 3TOM0 AOKYMEHTA He Halles HeNnoCcpeACTBEHHOMO OTPaKEHMS B NOCAeAYOLWNX
YHMBEPCa/TbHLIX HOPMATMBHBLIX AOKYMEHTax no 3alwuTe npasB YenoBeka, Bkwvas Bceoblyyo geknapaunio
npaB 4enoBeka, NPoekT MaHgenbwTama no opMy/IMPOBaHNI0 MNPOGAEM B HOPULGUYECKUX TEPMUHAX
3a/10KUT  OCHOBY CTa@HOB/IEHWSI B MEXBOEHHbI Mepuoj MpaBa 3awuTbl NpaB 4YenoBeka, a ero
MHOIOUMC/IEHHbIE YCUIMA MO ee NPOABMKEHUIO CNOCO6CTBOBA/IM YHMBEpPCa/IM3aLum naen. Ha npotskeHun
MHorux net A. H. MaHgenbswitam uutan npodusbHble Kypchl B [aarckoii akagemMmm MexayHapogHoro npasa,
BbICTyMas C rOCTEBbIMU NEKUMAMU BO MHOIMX €BPOMEMCKUX YHUBEpPCUTETax, OMy6nnkoBas HECKObKO
MOHOrpadimin 1 OrpoMHOE KO/IMYECTBO CTaTei, 61aroCK/IOHHO MPUHATBLIX MPOECCUOHASIbHBIM COOOLLIECTBOM.
OH 6bl/1 aKTUBHBLIM YJIEHOM KJ/THOUEBbIX MPOhecCcnoHabHbIX 06beANHEHNA: NHCTUTYTA MeXAyHapOoa4HOro
npaea, Pycckoro obuwecTtsa cogeiicteuio Jiurm Hauwmii, MexayHapogHoi akagemumn gunaoMaTumn n apyrux.
HakoHeu, ero npaktuyeckas AeATeNbHOCTb B KAYeCTBE KOHCY/bTaHTa 1 NpeAcTaBuTeNs CnopsiLLMX CTOPOH B
MoCTOsIHHOV nasiate MexXAyHapoAHOro npasocyaus 1M KomuTeTax Jlurm Hauwii cnoco6cTtBoBana Bce
60/1bLLIEMY MPOHVMKHOBEHMIO €r0 NAEN B OPUANYECKYHD NPaKTUKY.

MoHauasy OTHOCMBLUMIACA K Jlure Haumii Kak K BOM/IOLEHMIO TOPXXECTBa CyBEPEHMTETA Npasa, B CBOEW
nocnegHein 6o0nbwOi  MOHOrpacuv, MNOCBSALWEHHONW WUTa0-3(hMonckoMy KOHIMKTY, MaHgenbltam
AEMOHCTPUPYET SABHOE pa3ovapoBaHue ee fAesATeNbHOCTbI. Jlura Hauuin geiicTByeT He Kak coobLLecTBo, a
Kak 06befmHeHne (the Leage) 1 Ha NpakTvke Mano YeM OTIMYAETCA OT KPUTUKYEMOro UM MeXAyHapOo4HOro
06LLeHMs, OCHOBAHHOTO Ha abCoNTHOM cyBepeHuTeTe. BwmellaTenbcTBO, BKAWYasA caHkuuu, Jlvra
OCYLLEeCTBNSAET MPOU3BOSIbHBIM  06pas3oM, MUCXOOA W3 WHTEPECOB MeXAyHapoOHOW MNOMUTUMKW, a He
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COOBpaXEeHUA TFYMaHHOCTW. YperyivpoBaHue MHOTMX CMOopoB MPOMCXoAuT He B [1OCTOAHHOW nanate
MeXyHapoAHOro NpaBOCYAusi, CNOCOGHOM O6BLEKTVBHO YCTAHOBMTL (hakTbl M MPOBO3rMacuMTbL Npaso, a B
KOMUCCUSIX, KOTOpble, N0 MHEeHWO MaHgenbltama, paboTalT MoCMneLHO, HETPaHCNAapPEeHTHO U 3a4acTyto
ABMSAOTCS NPeaB3STbIMU.

MocnepgHsas paboTta MaHgenbwitama nosyydnna kpawHe KpuTUYeckue OT3biBbl, B TOM 4uc/fie OT ero
CTOPOHHUKOB W NpeAcTaBuTesneil cneayloLwero nokoneHus cneuvannctoB B 06/1acTu MexayHapogHoro
npaea. Teopus MaHgenbwTama npegnonarasia ONTUMUCTUYHYIO Bepy B LMBUIN30BaHHOE pasBuTUE
rocyfapcTts [0 TOrO YPOBHS, YTO CyBEPEHUTET rocygapcTBa NOTEPSIET CBOK HEOOXOANMYIO (DYHKUMIO 1 ByaeT
3aMEHeH CyBEpPEHWTETOM MpaBa. Bce cnopbl, B TOM 4Mc/ie O HapyLeHWsX npaB YesioBeka, byayT pyTMHHO
paccmaTtpmBaTbCs MeXAyHapogHbIMM cygamn. Ha 3Tom hoHe BO3BpalleHMe B AUCKYPC Mepapxuun
rocygapcTB UMTaNOCh Kak OTXOA4 OT COGCTBEHHbIX MAel M onpaBAaHuWe arpeccuu, 3anpeT KOTopoii nocne
MepBoli MMPOBOIA BOIiHbI CTaUuT BaXKHLIM MPOEKTOM CeAyHoLEero NoKosIeHNs I0pUCTOB-MeXAYHAaPOAHNKOB.

HaumHasa c 1960-x rogoB, vMsi u Tpyabl**® MaHgenbluTama BCE pexe YnoMuHalTcs B paboTtax
npocheccuoHasibHOr0 COO06LLECTBA KaK BadkHas 4acTb pecdhnekcun n TeopeTM3aumum ugen 3aliuTbl Npas
yenoseka U ee nocriedyoLLen yHmeepcanmsaumm, npuseawinx Kk paspabotke Beceobluein geknapaumm npas
yenoBeka 1948 roga'** v NpPoNOXMBLLMX MYTb APYTMM MHMLMATMBAM MO 3aliMTe MNpaB yesioBeka, BKoYast
npaea 6exeHLUeB, anaTpuaoB M MEHbLUMHCTB. NpogenaHHol paboToii Mbl Hageemcs NpodyaAnTb B Koerax
nuccnefoBateNlbCKUin - MHTEepec K oTyacTy  3abbiITOMy  MeXAyHapOoA4HO-NpPaBOBOMY  Hac/eamto
A. H. MaHgenblwtama 1 ero churype. Haww Bek, Tak e Kak 1 BeK npeblayLnii, CoTkaH n3 NpoTnBopeYmnin —
XOpOLLUEero M MJI0OXOro, HEYMOJSIMMbIX 3aKOHOB >XM3HW W HEYyracumoro 4YesiOBEYECKOr0 CTPEM/IEHUS K
cnpasegmBocTn. K coxasieHuto, n Tenepb He MoTepsin CBOEW akTyaslbHOCTW HW BOMPOCHI 3alyuTbl Npas
yesfioBeka U NpaB MEHbLUVHCTB, HU NPO6/eMbl MHCTUTYTa rpaXK4aHcTBa, NoaTomy paboTbl MaHaenbwTama
MOryT U [AO/MKHbI OCTaBaTbCs B aKTMBE WCC/efoBaTesieil MeXayHapoAHOro npaBa Kak HayuHble Tpyabl,
NCTOYHWK pedp/iIeKCMN 1 BAOXHOBEHUSI.
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Abstract

The contemporary academic literature on theory and history of international law in the Russian language hardly ever mentions the name
of André Mandelstam. As for the doctrinal sources in English, French and other languages, the attention to the ideas of A. Mandelstam
gradually returns to the sources focused on the early history of human rights protection. In the turbulent time of wars and revolutions,
Mandelstam’s diplomatic and academic career stands out because of his consistent focus on the protection of human rights, and during
his years in emigration — his attempts to universalise these ideas. It was André Mandelstam who prepared the first draft of the universal
declaration of human rights, adopted by the International Law Institute. During his emigration years, A. Mandelstam gave lectures in the
Hague Academy of International law, promoting humanitarian ideas and reflecting on the minority rights, refugees and statelessness
issues as faced by and resulting from the transformation of Turkish and Russian Empires. He conceptually developed the ideas of
international protection of minorities and human rights in international law, all the while continuing to actively work towards their
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universalisation. Despite the advanced ideas for his time about the primacy of human rights over state sovereignty, Mandelstam was not
free from the perception deeply rooted in the worldview of internationalists of his generation about the different levels of development
and civilization of various peoples, who, in their opinion, needed protection from enlightened states. The authors of this article have
explored the private background of André Mandelstam and microhistories connected to it, striving at the same time to draw the wider
historic, political and social context. They examined André Mandelstam's ideas on the protection of minority and human rights as they
developed in the interwar period in order to bring them back into contemporary theoretical and historical discourse.
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AHHOTauuA

Maes o ToM, 4To Bce oAy 06/1aAatoT YHUBEPCA/IbHBIMI, PABHBIMW U HEOTHEM/IEMBIMU NPaBaMy, BOCIPUHUMAETCS YXKE HE CTOSbKO
KaK y4deHve o0 crnocobax 3aluThbl NPaB YesoBeka OT roCyAapCTBEHHOTO MOCAraTenbCTBa, CKOMbKO CBOEro pofja CTaHAapT pasBuTus
HOBbIX MPaBOCYBbEKTHBIX KOHLENUMIA, cpeay KOTOpbIX KOHLENLMA OCHOBHbLIX MpaB opUAMYeckuxX uLl. B ee ocHoBe NexuT Te3uc, B
COOTBETCTBUM C KOTOPbIM HaLMOHasbHbIE opuanMyeckre nvua obrajatoT npaBamMu, NoA06GHLIMU NpaBam YenoBeka (Hanpumep,
cBO60AA BbIPKEHUSI MHEHUsI, 3anpeT AUCKPUMUHALMU, NPABO Ha XWWLLE), Y MOTYT CaMOCTOSITE/IbHO U OT COBCTBEHHOMO MMEHM
Tpe6oBaTh 3alWThbl TakMX MPaB Ha MeXAyHapoAHOM ypoBHe. Cnefys aHTPONoMOpPCOHOl /IOTMKe 1 NPOBOAS aHasorMio ¢ Npasamu
MHbIX aKTOPOB (FOCYAaPCTB, XUBOTHLIX 1 MPUPOZBI), aBTOP YTBEPXKAAET, UTO CTaTyC PUAMYECKUX /UL, B MEXAYHAPOAHOM Npase BCe
yale ynopobnsietca cratycy (puanyeckoro nmua. B pa6oTe packpbiTa CyTh KOHLEMUMM OCHOBHLIX MPaB OPUANYECKUX UL U ee
NpakTUyeckoe MpUMEHEHMEe B HEKOTOPbIX CyAe6HbIX M KBasucyAebHbIX MexaHu3Max 3alyTbl Mpae uvesnoBeka. BHUMaHue
NPEMMYLLLECTBEHHO YAENSETCS eBPONeickM cucTemMam, B YacTHOCTM EBponeiickoro coto3a 1 CoseTa EBponbl, B KOTOPbIX rapaHTun
npaBs PUANYECKUX MWL Haubornee LWMPOKW. B cTaTbe Takke ycTaHOBNEHA MPOU3BOAHOCTb OCHOBHBIX MPaB HOPUANYECKVX UL, OT
npaB YenoBeka ¥ 0GOCHOBAHO LIEHHOCTHOE 3HAYEHVEe OpraHW3aLMOHHO-YNpaB/ieHYeckoli hopMbl opuanYeckoro nuua ans Gonee
3(hcheKTUBHOI 3aliUTbl MHAMBMAA. B pesynsrate NpoBEAEHHOMO MCCNef0BaHUA aBTOpP MPUXOAWT K BbIBOZY, UTO KOHLEMLMS NpaB
uesioBeka NpPoJOKAET CBOE Pa3BUTME, PACLUMPSISt CYy6bEeKTHbIV COCTaB U YCWUMBAs 3HAYEHVE HEMPABUTENIbCTBEHHbIX OpraHu3aLunii
B NpaBo3alLyTHoli cihepe.

KnioueBble cnoBa

aHTponoMopdn3M, OCHOBHbIE Mpaea, topuguueckme nuua, ECMY, npaBa uyesnioBeka, KO/IEKTMBHAS KOHLEMNUWS NpaB 4yesioBeka,
KOpropaT!BHasi KOHLENUWS NpaB YenoBeka

Ona uyutupoBaHua: JlyHéB A. A. OT u4enoBeka K Kopropauuu: Ha nyTu K aHTponomopdusauumn puanyeckux nuy, B
mMexayHapogHom npase // XKypHan BLUS no mexayHapogHomy npasy (HSE University Journal of International Law). 2024. T. 2. Ne 2.
C. 28-42.

https://doi.org/10.17323/jil.2024.22260

BeBepneHue

B coBpemMeHHOM MexZyHapoAHOM npaBe HabnoaaeTcs TEeHAEHUMS MPUCBOEHUS HOPUANYECKAM SLam
yenoBeyecknx kavects (aHTponomopdmsauus). B nonbiTkax 060WTM yCTaHOBMEHHbI HiopHGEpPrckum
TPMBYHaA/IOM MPUHUWN WHAVMBUAYa/IbHOW OTBETCTBEHHOCTU' OpraHusaums O6beauHeHHbIX Hauwii?, a

HiopH6eprckunii  TpnbyHan ykasbiBan: «lpecTynneHns NpoTUB MeXAyHapo4HOro npaBa COBEpLUAKTCA /oAbMU, a He
abcTpakTHbiMM obpas3oBaHuaMu». Trial of the Major War Criminals before the International Military Tribunal. Nuremberg.
14 November 1945 — 1 October 1946 in 42 volumes. Vol. 1. P. 223.
C Havana XXI Beka OOH peanusyeT pasnunyHble MHALMATMBBI MO 3alluuTe npas YenoBeka B cepe 6usHeca. Tak, B 2005 rogy
6blna yupexpaeHa [O/MKHOCTb CneuvasbHOro npefcTaBuTeNns Mo BOMPOCY O Mpasax YenoBeka U TpaHCHAaLMOHasIbHbIX
Kopriopauusix un apyrmx npeanpuatusax; 8 2011 rogy cneuynpegcrtasutens [l. Parrn 03syunn goknag «PykoBogdLiye npuHLUmMbI
npeanpuHMMAaTE/IbCKO AEeATEe/IbHOCTUM B acnekTe npaB 4esioBeka» («MpuHUMnbl Parrm»), B KOTOPOM Obl/iM YCTAHOB/EHbI
MWHUMa/IbHbIE CTaH4aPTbl NPeaynpexAeHnst N yCTPaHEHNUS PUCKOB HEraTMBHOMO BO3AECTBMSA Ha NpaBa YesioBeka B KOHTEKCTE
[esaTeNbHOCTN Kopropauwuit. 3TOT AOKYMEHT 3a/10XU/1 OCHOBY [/151 fiaslbHElLLEero passutua sonpoca, 1 B 2014 rogy Coset OOH
no npasam YesioBeka ydpeaun MexnpasBuUTeNbCTBEHHYIO pabouyto rpynmny OTKPLITOrO cocTasa Mo TpaHCHALMOHa/IbHbIM
Kopnopauusim 1 Apyrium npeanpusiTusM B acnekTe npaB YesoBeka, Liefbio KOTOpOoW sABNseTcA paspaboTka 06s3areslsHoro
[lOKyMeHTa B 3TOin 0bnacTu.
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Takke MNpeacTaBUTeNI HayyHoOro coobliecTBa® M NpPaBO3alMTHOTO [ABWXEHWS* yAensioT Hemasio
BHUMaHUsi npob6aemMe Cco6MAEHNSA KOPNopaLusiM1 NpaB YesioBeka U 06CyAalT BO3MOXHbIE CMOCOO6bI
HafeneHns puanYecknx 1L, COOTBETCTBYIOLLMMU MeXAyHapoaHbIMK obsa3aTtesibcTBamu. HekoTopble 1
BOBCE MOAYEPKMBAIOT HEOOXOAMMOCTb BBEAEHUS KOPNOpPaTWBHOW YrO/IOBHOM OTBETCTBEHHOCTU Ha
MeXyHapoAHOM YPOBHE®.

Mexay Tem HauMOHaslbHbie HOpPUAMYECKUE /MLA YXE Ha MNPOTSHKEHUN HECKOSIbKUX LEeCATUNETUI
OTCTauBaloT MpaBa, BbiTEKawLWye K3 MNpaBo3alWTHLIX A0roBopoB®. Takme npaBa Nogo6HbI NpaBam
yenoBeka, OJHaKO 3[4eCb peyb He UAET VCK/IHYMTENIbHO O XapaKTepHbIX A1 OpraHu3auuin rapaHTusx
3aWwmUTbl COBGCTBEHHOCTU WM CNpaBefnBoOro cyaebHoro pasbuparenbcrtBa. Pupmbl, KOMNaHUMA WY
accouuauuy cnocobHbI 3allmLLaTh CBOK CBOO0AY BbIpaXXEHUSI MHEHUS, MbIC/IN U PESIUTX, CBOE NPaBo Ha
XUNULLE M KOPPECMOHAEHUMIO, 3aAB/IATb O HEAONYCTUMOCTU AMCKPUMUHALMM W B C/lyYae HapyLleHUs
KOHBEHLMOHHbIX rapaHTuii  [06uBaTbCs MOpasIbHOM  KOMMeHcauun. 3TO  yTBEpPXAeHME Tpebyet
NepeocMbICNIEHNUSA U OLEHKN PONN LOPUANYECKUX UL, B MEXAYHAPOLHOM npase B 061acTu 3alimTbl Npas
yenoseka.

B nepBoii 4acTu cTaTbM NOKasaHO, Kak aHTPONOMOPMIHOE Mbll/ieHMe HavmHasa ¢ XVII ctonetus
6narogaps Tpygam T. Mo66ca, C. MNydeHgopca, K. Bonbha n 3. ge Bartena chopmmpoBano yuyeHue 06
OCHOBHbIX MpaBax rocyfapcTB M Kak CerogHs aHTponomopdnsaumns npogomkaer hopMmpoBaTh HOBbIE
KOHLEMNUMM MpaB XMBOTHbIX M NpMpoabl. Bo BTOPOIi YacTu cTaTbl packpbiTbl OCHOBaHUS, COAEPXaHNE 1
CNeacTBua KoHuenuuwn corporate human rights, npepnaraetca 60nee yMeCTHbIi C TOYKM 3peHUs
CyLlecTBa MAEN PYCCKOA3bIYHLIA aHanor 3TOr0 TepMUHA — «OCHOBHblE NpaBa pUAMYECKUX v (B
NPOTMBOBEC Ka/TbKUPOBaHHOMY MePEBOAY «KOPMOpaTVBHbIE NpaBa YesioBeka»). TpeTbs YacTb NOCBALLEHA
OLEHKe MpaB W NpouecCcyaslbHOMY CTaTycy HpUAMYECKUX /WL, B HEKOTOPbIX MEXAYHapOAHbIX
YHUBEPC&/TbHBIX U PEernoHasibHbIX opraHax no 3awute npas yesoBeka. Ocoboe BHUMaHWE yaensercs
€BpOonerickuM cuctemam, NocKosbKy HanbosbLLEro nporpecca B yTBEPXAEHUM 1 3alMTe TakmX OCHOBHbIX
npaBs lOpPUAMYECKUX ML, JOCTUIIM MexaHu3Mmbl CoBeTa EBponbl M EBpONenckoro cowsa, B KOTOPbIX
opraHusauumun, nogobHOo U3MYeckomMy MLy U Hapsgy C HUMM, MOMyT BOCMPUMHUMATLCA B KayecTBe
NOTEHLMA/bHbIX XEPTB HapyLIEeHNs CBOUX MpaB CO CTOPOHbI rocygapcTea. B ueTBepToi yactu onncaHa
NpMpoAa OCHOBHbIX NPaB IOPUANYECKUX UL, U UX LEHHOCTHOE 3Ha4YeHne B Aesle 3allMTbl NpaB YenoBeka.
B wuTore dhopmynupyetca BbiBOA4, UYTO KOHUeNuMs npaB 4enoBeka 6o0nee He orpaHuynBaeTcs
UCK/TIOUUTENIbHO YeI0BEKOM KaK OCHOBHbIM 6eHedrLmapomM MexXayHapoaHbIX NPaBOo3alyUTHbIX rapaHTUii.

1. MpaBa nNo o6pasy u NnogooMo Yenoseka

Bonpoc 0 TOM, KTO MOXET ObiTb HOCUTENEM MEXAYHapOoAHbIX MpaB (U 0653aHHOCTEN), — OTKPbITbIi
BOMPOC OPUAMYECKOM HayKu, KOTOpPbI/A, Kak cnpaBefvMBo oTMedvaeT MexayHapogHeli Cya, vHorga
cTaHoBUTCSI mpegmeToM cropa’. OTCyTCTBME eAMHCTBA B Hay4YHOM cOO6LLecTBe 06ycnaB/nvBaeTcs
pasnuMyHbIMK B3rNA4aMy Ha NpUpoay MeXAyHapo4HOro npasa: MOXHO N1 MOHUMATb ero UCKMIUNTEbHO
KaKk MexXrocyfapcTBeHHOe MpaBo, MOCKOMbKY MMEHHO rOCYAapCTBa BbICTYNaloT BeAYLUMMU yHacTHUKaMU
MeXAyHapoAHbIX NPaBOOTHOLIEHWI? VIHbIMW CrioBamu, SIBASIETCS /M MeXAyHapogHoe NpaBo «MNpaBoM
CU/IbHOTO», TO €CTb MpaBOM TeX, KTO onpedensieT MNOoBeCTKy MeXAyHapoAHOro COTpYyAHUYECTBa,
HenocpeACcTBEHHO Y4yacTBYeT B CO34aHWM  MEXAyHapoAHbIX HOPM, 06/1afaeT MOHomnonvei Ha

3 Cwm., Hanpumep, AbGawwmaze A. X. CospeMeHHoe MexOyHapodHoe Mpaso 06 OmsemcmBeHHOCMU pudUYecKUX /uy 3a
npasoHapyweHusi // CospemeHHoe npaso. 2013. Ne 8. C. 110-115; PycuHosa B., lNanuHa O. lNocmaHos/ieHue BepxosHo20 cyda
KaHnaobl om 28 ¢pespasisi 2020 200a no desny «HescyH» npomus Apaliu: «muxasi peso/ioyusi» 8 OYeHKe cmamyca kopriopayul
no MexoyHapooHoMy ry6nuyHoMy npasy? [/ MexayHaponHoe npasocygue. 2021. Ne 2. C. 25-39; CuHsiBckuid A. A.
MexdyHapooHass 3awjuma rnpas 4esioseka U 0esime/lbHOCMb MmpaHCHaUUOHa/IbHbIX Kopropayuli /| MOCKOBCKUIA XypHau
mexayHapogHoro npasa. 2020. Ne 1. C. 54-65; Bonnitcha J., McCorquodale R. The Concept of ‘Due Diligence’ in the UN
Guiding Principles on Business and Human Rights // The European Journal of International Law. 2017. Vol. 28. Ne 3.
P. 899-919; Ruggie J., Sherman |l J. F. The Concept of ‘Due Diligence’ in the UN Guiding Principles on Business and Human
Rights: A Reply to Jonathan Bonnitcha and Robert McCorquodale /| The European Journal of International Law. 2017. Vol. 28.
Ne 3. P. 921-928.

4 CMm.,, Hanpumep, AesiTENbHOCTbL HEKOMMeEpYeckoi opraHusaumn Business & Human Rights Resource Centre. URL:
https://www.business-humanrights.org/en/about-us/ (gata obpatwenns: 29.04.2024).

5 Cwm., Hanpumep, Kelly M. Prosecuting Corporations for Genocide. New York : Oxford University Press, 2016.

5 TepMuWH «NpaBO3aLLUTHLI» B HAcTOsILLel paboTe MCMOMb3YETCS C HEKOTOPOW [OoMel YCNOBHOCTM W NofpasyMeBaeT 3aluuTy
yenoBeka, a MOTOMY MNpaBo3alWTHbIE [OrOBOPbI — 3TO AOrOBOPbI MO NpasBaM YesnoBeka, NpasBo3alyUTHble MeXaHW3Mbl —
opraHbl N0 NpaBam YesioBeka.

”ICJ. Reparation for Injuries Suffered in the Service of the United Nations. Advisory Opinion of 11 April 1949. P. 8.
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NPUMEHEHNE CUSIbl 1 B KOHEUHOM CUETe CTOMT Hag yenoBekoM®. Mnm xe, HA060POT, MeXAyHapoaHoe
npaBo — 3TO NPaBO «C/aboro», NpPM3BaHHOE 3alMLaTb NOAHEBOMILHONO YeN0BEKA M CO34aBaeMble UM
KONNIEKTMBHbIE 06pa30BaHus OT roCyapCTBEHHOIO NocsraTensCTBa U npoussonia?®

HaunHass ¢ XIX Beka B 3apybexHOl M OTEYECTBEHHOWN [AOKTPUMHE MNPEeBa/IMPOBa/IN 3TATUCTCKUE
B3INs4bl: MeXAYyHapOo4HOEe MpaBO ONpeaensno rnaBHbIM 06pas3oM npasa rocyfapcTB, a He MHAMBMAA,
KOTOpbIA He paccMmaTpvBasiCA B KayeCTBE BO3MOXHOIO akTopa MeXAyHapoAHO CUCTEMbl BMIOTb A0
peBosiloLMM B 06/1aCTM npaB YesioBEKA BTOPOA MOMOBUMHbI XX CTONETUSA, MOMOXMBLUEN Ha4vaio
«MHOMBUAYaNIM3aLMM» MexayHapogHoro npasa'®. FocygapcTBa BOCMPUHUMAIUCL HE MPOCTO Kak LIEHTP
MeXyHapoAHO-NPaBOBOI0 y4YeHUsl, a Kak caMOCTOSITEe/IbHble M He3aBUCUMblE SINYHOCTW, CBOEro poAa
«UCKYCCTBEHHblE noan», obnajawlie COO6CTBEHHbIM XapakTepoMm W BOfeld, MnoBeAeHWe KOTOPbIX
ynogo6nsnocb MNOBEAEHMIO KMBbIX Ntogeil. [MogpobHee 3TOT Te3nc packpbiBaeT  hpaHLy3cKuii
mMexayHapoaHuk XK. g’AcnpemoH. B cBoeli paboTe «YueHne 06 OCHOBHbIX MpaBax rocygapctB U
aHTPOMOMOPMIHOE MbILL/IEHNE B MEXAYHapOAHOM MpaBe» OH OTMEYaeT, YTO KOHLENUMs OCHOBHbIX Mpas
rocyfapcTts npeacTasiseT coboli «BepLUNHY aHTPONOMOPKHOrO MbILWIEHWSA B MEXAYHapo4HOM npase»,
MOCKOMbKY MbICUTENN NPOLUSIbIX CTOMIETUIA paspabaTtbiBasin 3TO yYEHWE N0 aHas1orMn ¢ eCTeCTBEHHbIMM
npaeBamu YesioBeka. ABTOP NULLET:

Woes o Tom, 4To rocyjapcTBo 06/1afaeT KayecTBamu YenoBeka M CMOCOGHO K YenOoBEYECKOMY
NOBEAEHUI0, MPOYHO 3aKpenuiacb B CO3HAHWU HOPUCTOB-MEXAYHAPOAHUKOB. [elicTBUTENbHO, MUP
uaei, KoTopblii 6bin CO34aH STUMU IOPUCTaMK 1 KOTOPbI OHU CTPEMSITCA NMPOELMPOBaTh Ha BHELHWA
MWp, BCErga OCHOBLIBA/ICA HA HEKMX aHTPOMOMOPMHbLIX KOHCTPYKUMSX, C MOMOLLBIO KOTOPbIX
yesioBeyeckme KauecTea NPOeLMpyHOTCS Ha OCHOBHbIE WHCTUTYTbI MEXAYHapOAHOro Npasa, To ecTb Ha
rocygapcTeo.

Tak, 6Gnarogaps Tpygam C. dcoH [ydeHgopda rob6cosckuii JleBnadhaH, nepBOHaYasibHO
«UCKYCCTBEHHbI 4YesioBeK», BO3bIME/ pasyM, OT/IMYHbLIA OT pasymMa CyBepeHa, W, COOTBETCTBEHHO,
CNocoBHOCTb K coumnanibHOMy o6LieHno (aHrn.: an intellect and sociability)*?. K. ¢hoH Bonbdp, npogonxas
HaMeTMBLUYIOCA TpaauLumio, NepBbIM BbIABUHY/ MAEK NPaB 1 06583aHHOCTEN rocyAapcTs, HO HanbonbLKi
BKNa4 B aHTpornomopdusaumio rocyaapctB BHeC ero nocnegosartens J. Ae Battenb, yTBepauBLumii
NMOHMMaHWe rocygapcTBa Kak JIMYHOCTM W B 4uc/fie MepBbiX OGOCHOBABLUMIA Ha/MuMe Yy Hero
MeX/lyHapoAHO-NPaBOBOr0 HaMepeHusi U co6CTBEHHON Bonn'd, KpuTukyst Takyld MMMaHEHTHOCTb
MeXayHapoaHO-NpaBoBoro atatnsma, M. A. Jluxayes oTMevaeT:

...TOCYlapCTBO He MpOCTO sIBWMO CeGsl B KAUecTBe Cy6CTaHLMM BbICLIErO MOPsifika: OHO BbITECHWIO
yenoBeka u3 06/1aCTM  MEX/AyHapoAHO-NPaBOBOrO, 3aMeHW1o0 ero coboii, npucBouB cebe
aHTPOMOMOPCHYI MAIOTb U Aylly: couuasibHoe (MO3UTUBHO-NPABOBOE) OGBLSB/IEHO MPUPOAHBLIM (a
NOTOMY €CTECTBEHHbIM, Pa3yMHbIM W Ge3aslbTEPHATVBHLIM), @ NPUPOAHOE XWLLHWUYECKU MOT/OLWEHO

Tak, npeAcTaBUTENN rOCYAapCTBO-OPUEHTUPOBAHHOIO noaxofa (aHrn.: the states-only conception), Hanpumep, . Tpunensb,
N. Onnexreim, [. AHUMAOTTYW, CYMTANN, YTO MWL FOCYAAPCTBA ABNSIOTCA CyObekTaMy MexayHapogHOro npasa, a 4YenoBek u
MHble 06pa3oBaHns He MMEIT K HeMy npsmoro oTHowenus (Portmann R. Legal Personality in International Law. Cambridge:
Cambridge University Press, 2010. P. 42); cTOPOHHMKM KoHUenuun npusHanduns (A. KaBanbepw, I. LLIBapueH6eprep) gonyckanu,
4yTO YenoBeKk W Apyrme 06pas3oBaHUs MOryT ObiTb CyObekTamy MexayHapoAHOro npasa Mpu YCOBWW, €Cl TaKoBbIMU UX
npu3Haet rocygapctso. lbid. P. 80.
OfHVM 13 Hanbonee M3BECTHbIX CTOPOHHWKOB WMHAMBUAYaNMCTUYECKOTO noaxofa Aensncs X. Jlaytepnaxt, no yTBepXAeHUo
KOTOPOro OAHOM M3 MPUYMH NPU3HaHUA YenoBeKka B KayecTBe CyObekTa MexAyHapoAHOro npasa CTaso NpU3HaHue LLeHHOCTK
€ro SIMYHOCTM KakK KOHEYHON Lenu Bcero npasa (aHrn: ultimate unit of all law) (Lauterpacht H. International Law and Human
Rights. New York : F. A. Praeger, Inc. 1950. P. 62); C. MoitH nuweT: «CerogHsi HaMm KaXeTcsi OYeBWUIHbIM, YTO OAHOI M3
OCHOBHbIX Leneii — 1, BO3MOXHO, [/1aBHbIM MpefHa3Ha4YeHneM — MeXAyHapoAHOro npasa BbICTynaeT 3awura
VHAMBUAYaIbHbIX NPpaB YenoBekax». MoiiH C. MocnedHsis ymonus: Mpasa vyenoseka 8 ucmopuu. M. : HNO, 2024. C. 299.
Moyn S. Rights /| Concepts for International Law / ed. by J. d’Aspremont, S. Singh. Cheltenham; Northampton, MA : Edward
Elgar Publishing, 2019. P. 796.
% d'Aspremont J. The Doctrine of Fundamental Rights of States and Anthropomorphic Thinking in International Law // Cambridge
Journal of International and Comparative Law. 2015. Vol. 4. Ne 3. P. 504.
X. g’AcnpemoH oTmeuaeT, 4yto C. thoH MydeHgopda cnemyeT Npu3HaTb OCHOBOMOIOXHWKOM aHTPONOMOPCHHOTO MbILLIEHNS O
rocyfapctse, HO 3TOT NOAXOA NPELNoN0XKMTENBHO BblN 3aMMCTBOBaH y UcnaHckoro meiciutenst ®. Cyapeca. Ibid. P. 506.
NinxaueB M. A. lMonumuku mexoyHapoOdHoU npasocybbekKmHOCMU U UX ucmopuyveckas usmMeHyusocms [/ XXypHan BLUD no
mMexayHapogHomy npasy (HSE University Journal of International Law), 2023. Vol. 1. Ne 1. C. 12. Cm. Takxe: Holland B. The
Moral Person of the State: Emer de Vattel and the Foundations of International Legal Order // History of European Ideas. 2011.
Vol. 37. P. 438-445.
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COUMa/IbHBIM.  M3rHaHHbIA  TakuM 06pasoM Ha  MeXAyHapOAHO-NpaBoBble 33aJBOPKU  YesloBeK
NOJSIHOCTHIO NOAUMHEH TOCYAAPCTBY, YNoA06/1EHHOMY YenioBeky.

NTak, K cepeanHe XIX CTONeTMs B Hayke MeXAyHapoAHOro npaBa Oblv 3a/10KEeHbl OCHOBbI
3TATUCTCKON TpaguuuKn, CyTb KOTOPOW 3akIlyaeTcss B BOCNPUATMM FOCyAapcTBa, Obnagarowero
NoAO6GHLIMM YEeNO0BEKY KauecTBaMy pauyoHasIM3npoBaTh U Kak IMYHOCTb AeNCTBOBaTL CAMOCTOSTE/TLHO 1
OT COBCTBEHHOIO MMEHW B OTHOLLEHUSIX C APYTMMU rOcyAapCTBaMU-«/IMYHOCTSIMU»'®. MocnegoBasLLnii 3a
aTMM nepuopg (BTopas nonosuvHa XIX — cepegnHa XX BekoB) XK. A’AcnpemMOH pe30HHO HapekaeT
«30/10TbIM BEKOM Yy4eHusi 06 OCHOBHbLIX MpaBax rocyaapcTs»'®: nmpaBoBeabl TOro BPEMEHW (Hanpumep,
®. ®. MapTeHc, P. dunnumop, A. ®epgpocc'’) cakpanvayroT rocyAapcTBo, CTPEMSTCS YTOUHWUTb NEpPeYeEHb
€ro0 OCHOBHbIX MpaB B KayeCTBe HEOTbEM/IEMBbIX W HeoTyyxaaeMbix (aHrn.: inherent and inalienable
rights)!®. B Ty e nopy no60e nocsrare/i.CTBO Ha OCHOBHbIE MpaBa rocyJapcTB TBEP/O CBA3bLIBAETCS C
Yrpo30ii UcTokam MexayHapoaHoro npasa. AkafeMuyeckne HacTpPOEeHNs AMNoXU BEPHO BbipakaeT OLeHKa
HemeLKoro ydyeHoro [ EnnvHeka: «MexayHapogHOe npaBo CyllecTByeT A1 Focyaapcis, a He
Hao60poT»*°,

B XX Beke 6bln NpegnpuHSATbI NOMNbITKM NO3UTUBHON KoaMdMKaumMm OCHOBHbIX NpaB rocyAapcTs,
KOTOpble, OAHAaKO, He yBeHYanucb ycnexom®. B 1949 rogy Komuccusi MexayHapogHoro rnpaea
paspabotana npoekT [eknapauun npaB M 006583aHHOCTEN rocydapcTB, COCTOSLWEN M3 YeTbipHaguatu
cTareldl, JeTblpe M3 KOTOPbIX MNOCBSLUEHbl MpaBam (HE3aBMCUMOCTb, OCYLLECTB/IEHNE OPUCAUKLNN,
PaBEHCTBO U NPaBO Ha CaMo06OPOHY), a AecsiTb — 06si3aHHOCTAM?:. [JOKyMEHT, OfHaKo, He BbI3Bas1 Y
MUPOBOro coo6LLecTBa MHTepeca, Heo6xoAMMOro 415 AasibHellero o6cyXaeHns: OTCyTCTBME BHUMaHNS
K MOAOGHbIM MWHMALMATMBAM CBA3aHO C MOCTEMEHHbIM YCUIEHNMEM MEXAYHapOAHOW 3aluTbl MpaB
WHAVBUOA U YBENMYEHVWEM UYUCa MEXAYHapOoAHbIX AOKYMEHTOB B 3TOW cdhepe nocne BTopoit M1poBol
BOIiHbI?*,

B TO Xe Bpems aHTponoMopgHas KOHCTPYKUWMS OCHOBHbLIX MNpaB rocy4apcTB He nepectana
cywecTtBoBaTb. HaobopoT, OHa Npogo/Hknna CBoe pasBuTMe, OfHaKo ee (POPMYNNPOBKA M3MEHUNach.
Tak, MHOrve NosoxeHns npoekta Komuccun 6bin BNOCNeACTBUMN OTPaXKEHbI B [leknapauuy 0 npyvHupunax
MEXOYyHAapPOAHOrO MpaBa, KacallMXCA APY>XECTBEHHbIX OTHOLIEHWA W COTPYAHUYECTBA MeXay
rocygapcrsamm B cooTBeTcTBUM ¢ YcTaBom OOH 1970 roga, Kotopas Oblia cocTaB/ieHa B TepMUHAX
MPUHLMMNOB», @ He «MpaB 1 06513aHHOCTEe rocyapcTB». BNocieAcTBNM HEKOTOPbIE ee BaXHble acnekTbl
OblNM yuTeHbl B 3akntoumtenbHom akte CBCE 1975 roga?. MapaHTupylowme inter alia cyBepeHHoe
paBeHCTBO, TEPPUTOPUASIBHYIO  LUENIOCTHOCTb U MOMUTUYECKYID  HE3aBUCMMOCTb  MPUHUMMBI
MeXAyHapo4HOro npasa CTasy Mo CBOEW CyTU aHasioroMm yHAaMeHTasIbHbIX NpaB yesioBeka, HO ANA
rocyaapcte®. Kpome TOro, MHOrMe [pyrMe COBPEMEHHbIE KOHLENLUMM MEeX/yHapoAHOIo Mnpasa,
HanpuMmep, jus cogens, opinio juris, [OKTPMHA «MOCTOSIHHO BO3padkalollero rocyaapctBa» (aHrn.: the
persistent objector), a TaKke NpaBO Ha MUPHOE WCMOJSIb30BaHNE SAAEPHON 3HEPTMM NN HA NOCTOSHHbIN
CyBEPEHUTET HaZ, NPMPOAHbLIMU pecypcamMu, NpaBo Ha Camo0b0pPOHY 1 HEBMELLATE/TbCTBO BO BHYTPEHHME

14 JuxayeB M. A. Ykas. coy. C. 13.

15 Tesuc 0 rocyaapcTBe-«/IMYHOCTM» OTCTamMBaeT, K npumepy, ®. ®. MapTeHc: «Kaxaoe rocyaapcTsBo, ydyacTBylollee B
MexayHapoAHOM 00LeHun, obnafaeT Takol xe npaBo- WU [eecnoCOOHOCTbIO, Kak U OTAenbHoe (n3nyeckoe Nnuo B cdepe
YaCTHbIX OTHOLLEHWI» W Aanee «...rocyfapcTBy MOXET ObiTb NpUNMCbIBAEMA SIMYHOCTL €elle B TOM CMbIC/1e, YTO OHO YMUPAET,
CXOAMT C nonpuwa BCEMVPHOW WCTOPUM U BbIXOAUT U3 MexayHapoaHoro obuweHus» (fnasa |l. locygapcTBo  kak
MexayHapoAHaa NMuHocTb). MapteHc ®. CospemeHHoe MexdyHapoOHOe Mpaso YusUIU30BaHHbIX Hapodos. Tom |. CM6 :
Tunorpacus A. BeHke, 1904. C. 239-241.

% d’Aspremont J. Op. cit. P. 507.

7 MapTteHc ®. Yka3. coy. C. 302-317; Phillimore R. Commentaries upon International Law. London: Butterworths, 1879.

P. 216-217; von Verdross A. Vélkerrecht. Berlin : Springer, 1937. P. 249-250.

B uenom s4pom ntoGbIX OCHOBHbLIX NpaB rocyAapcTB crefyeT cuMTaTb NMpPaBO Ha HE3aBUCMMOCTb, CyBEPEHUTET, pPaBeHCTBO,

camocoxpaHeHue. Carbone S., di Pepe L. S. States, Fundamental Rights and Duties // Max Planck Encyclopedia of Public

International Law [MPEPIL], 2009. § 18.

9 Jellinek G. Allgemeine Staatslehre: Manuldruck. Heidelberg: Springer Berlin, 1914. P. 377.

2 Tem He MeHee Ha MeXaMepUKaHCKOM YPOBHe 3TOr0 yAaslochb A0CTWYb. B 1933 rogy 6bina npuHsiTa KOHBEHLMS O MpaBax u

06sA3aHHOCTAX rocyaapcts  (KoHBeHUMss MOHTEBMAEO), B KOTOPOW OTMeuYeHbl MpU3HaKM rocyfapcTBa kKak CcybbekTa

MeXJyHapoHoro npasa (CT. 1) 1 3akpensieHbl Npasa, HanpuMep, Ha NOIMTUYECKOe CYLLeCTBOBAHVE HE3aBUCUMMO OT NPU3HAHKSA

(cT. 3), paBeHcTBO (CT. 4), HEBMeLLATeNbCTBO (CT. 8).

Cwm. nogpob6Hee: Draft Declaration on Rights and Duties of States with commentaries |/ Yearbook of the International Law

Commission. 1949. P. 287-290.

2 d'Aspremont J. Op. cit. P. 514.

% Carbone S., di Pepe L. S. Op. cit. § 15-17.

24 ToncTbix B. /1. Kypc mexdyHapodHoz20 npasa: y4ebHuK. M. : MexayHapoaHble oTHoweHusi, 2022. C. 201.
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Jena, npeacTtaBnsloT coboil HOpMbl, BblpaboTaHHble 6Gnarogaps aHTPONOMOpHOMY Y4YeHuo 06
OCHOBHBIX MpaBax rocygapcTs, /IGO0 Xe NPOuU3BOHbIE OT HEro?,
B cBoeli paboTe XK. A’ACnpeMoH NpUXoanT K BbIBOAY, YTO

...B HacTosillee BpeMsi He3aMEeTHO pa3BGpOoCaHHble MO BCEMY MEXAyHapoAHOMY MPaBOMNOPSIAKY,
AaHTPOMOMOPHbLIE KOHCTPYKLMU... CTa/M AOBOSIbHO PacnpoCTPaHeHHbIMK W, CefoBaTeslbHo, elle
6onee nNpouHbIMK, YeM Kkorga-nmb6o. B 3TOM CMbIC/ie aHTPOMOMOPGIHOE MbILLfIEHUE... MO BCEN
BUAMMOCTM ByLET OTK/IMKATbCSA B CO3HAHUM IOPUCTOB-MEXYHAPOAHVKOB Ha AecATUIeTus Bnepes®.

CoBpemeHHas nutepaTypa No MexayHapoAHOMY MpaBy NOATBEPXAAET 3TO ymo3ak/loueHue: obpas
yesioBeka W ero npas, 0COGEHHO C pa3sBUTMEM MEXAYHapOAHON 3aluTbl NpaB WMHAUBUAA, NPOAO/HKaET
CNYXMTb OPVMEHTUPOM AN DOPMUPOBAHNSA HOBbIX MOCTTYMaHUCTUYECKUX YYEHWI B OTHOLUEHUW APYrux
aKTOpOB  COBPEMEHHON  MeXAyHapo4HO-NMPaBOBON  CUCTEMbl  (KMBOTHbIX, MNPUPOALI, PO6OTOB,
MCKYCCTBEHHOTO MHTeNnekTa)?.

Tak, N0 MHEHWNIO HeMeLKOW yyeHoi A. eTepc, OCHOBHbIMW MpaBaMu A0/MKHbI 06/184aTb XUBOTHbIE.
OHa yTBepX[aeT, YTO XMBOTHble HaXOAATCA B YSA3BUMMOM MOSIOXKEHUWN, MOCKO/bKY BOCMPUHUMAKOTCA B
KayecTBe Bellel (06bEKTOB npasa) U, COOTBETCTBEHHO, MOryT ObiTb NULWbL GeHedmUmMapamMmn 3almUTHbIX
HOPM, B KOTOPbIX MPEAyCMOTPEHbl 06S13aHHOCTW NtoAei®. Ho y XMBOTHbIX CYLECTBYHOT COBCTBEHHbLIE
WHTEpECbl, [NaBHbIM 06pPa3oM HeoBXOAUMOCTb Mu3beraTb ONACHbIX U HEKOMMIOPTHbIX COCTOSHWIA, W
MO3TOMY OHU HyXJarTcs B 60/1ee 3(hheKTUBHO 3aLuuTe CBOMX OCHOBHbIX NOTPe6HOCTel, Hanpumep, He
UCMbITbIBaTb 60/1b, YTONATb rON04 W Xaxay. CrnefoBaTenbHO, XXUBOTHbIE BNPaBe XWUTb B COOTBETCTBUM CO
CBOMM (DM3MYECKMMUN N MCUXOSIOTMHYECKUMIU HYXAAMKW, HEe NOABEpPraTbCs XECTOKOMY 06paLLeHnto U 6biTb
dhm3nyeckn ceobogHbIMU. [0 3TOM MpUYMHE NPU3HAHUE NPaB XWMBOTHLIX HA MEeXAYHapoAHOM YpOBHe
6b1/10 6bl KOHLENTYa/IbHO 060CHOBAHHbIM U XenaTeslbHbIM?,

A. TleTepc oTMeYaeT, YTO apryMeHTbl B M0/b3Yy MpaB XMBOTHbLIX fy4lle BCEro CTpouTb, npuberas K
aHa/IoTMn € OCHOBHbIMKU NpaBamMu YenoBeka®®. [OCKOSbKY HEKOTOPblE XXMBOTHbIE, Kak U YesioBeK,
06M1agalT CnocoGHOCTBEH owywarb (aHri.: sentience), TO 3awmTa MpaB XMBOTHBLIX 3ak/l4aeTcs B
3almTe XMBOTHbIX OT CTpajaHus — 4yBCTBa, MPUCYLLEro B TOM uucie 4venoseky. Kpome Toro,
onpefeneHHble npaBa XMBOTHbIX HAXOAAT Napasisient C npaBamy Yenoseka (HanpyMep, NPaBo YenoBeka
Ha >XWavlle W NpaBO >XUBOTHOMO Ha 3aluTy €ecTeCTBEHHOW cpedbl 06MTaHUs) WM npaBamu
HECOBEPLUEHHO/IETHWX B OTHOLLEHUSX C OnekyHom®?,

Takoi1 xe aHTpPoNoMophHO NorvKe CieaytoT CTOPOHHUKN MAEW NPaB NPUPOAbI, KOTOPbIE CUMTALOT, YTO
He TOMbKO >XWBOTHblE, HO W pekKW, 03epa, OKeaHbl, opbl, fieca [O/MKHbI 06nafare COO6CTBEHHLIMU
OCHOBHbIMM npasBamu. Jllobas 3kocucTeMa UMEET TMpaBO Ha CyllecTBOBaHWE, MpoLuBeETaHue,
BOCCTAHOB/IEHNE XWN3HEHHbIX LMKIOB 1 eCTeCTBEHHOE pa3BuTne 6e3 Bpesa, BbI3BAHHOIO AeATe/IbHOCTbH0
yenoseka®. YenoBek Xe Kak 4acTb 3TOW CUCTEMbI [O/MHKEH NPEACTaBIsATb MHTEPECH! NPUPOAbI B KaYecTse

% Cwm. nogpo6Hee: d’Aspremont J. Op. cit. P. 514-519.

% Ibid. P. 520.

27 JluxaueB M. A. YHuBepca/ibHOCMb MeXOyHapOoOHbIX CmaHdapmos npas 4Yesiosexka: Heobxodumasi ymonusi /| MpaBo. YXypHan
Bbicweli Wkobl 3koHoMMkM. Tom 17. Ne 1. C. 40, 60—61. Cm. nogpobHee O NOCTTyMaHUCTUYECKOW TEOpUn B MEXAYHApPOAHOM
npase: International Law and Posthuman Theory | ed. by M. Arvidsson, E. Jones. London: Routledge, 2024; Non-Human
Rights. Critical Perspectives | ed. by A. Alvarez-Nakagawa, C. Douzinas. Cheltenham; Northampton, MA : Edward Elgar
Publishing, 2024.

% pBeszaliMTHOE TMOJIOKEHWNE HKMBOTHLIX MPOAEMOHCTPUPOBANa NevyasibHas UCTopust koTa  TBWKCa, MoOrmMblero Ha
)eNne3Hof0pOoXHol cTaHuun B KupoBe B Hadasne 2024 roga u3-3a HEBHUMATE/IbHOMO 1 XaslaTHOTO OTHOLUEHUS YenoBeka. CM.
nofpobHee O YSA3BMMOCTW XWMBOTHbIX W KPUTUKE BWUAOBOWA AucCKpuMuHaumu: CuHrep M. OcsoboxoeHue XusomHbix. M. :
CuHpbag, 2021.

2 Peters A. Animal Rights I/ Elgar Encyclopedia of Human Rights / ed. by C. Binder, M. Nowak, J. A. Hofbauer, P. Janig.
Cheltenham; Northampton, MA : Edward Elgar Publishing, 2022. P. 129-135.

30 lbid. P. 130; npu 3TOM [asieko He BCE YuYeHble PasfensiioT Takyl TOuKy 3peHusi. Hanpumep, M. JIMXu BbiCTynan NpoTuB
OYe/I0BEUMBAHNS XMBOTHLIX W HafdeneHus ux npasamu, NofobHbiMu uyenoseky. Cwm.: Leahy M. Against Liberation. Putting
Animals in Perspective. New York : Routledge, 1991.

81 Peters A. Op. cit. P. 131-132.

32 Challe T. The Rights of Nature — Can an Ecosystem Bear Legal Rights? Columbia University’s Sabin Center for Climate
Change Law. URL: https://news.climate.columbia.edu/2021/04/22/rights-of-nature-lawsuits/ (gata o6bpawweHus: 07.03.2024);
B HepaBHeM pelueHun no geny La Oroya v. Peru (2024) MexamepyviKaHCKWiA cyf, NO npaBaM 4YesioBeKa Npu3Hasi HapylleHune
npaBa Ha 61aronpUATHYI OKPYXalolylo cpegy 1 psaga ApYrnx MOMOXeHWA AMepUKaHCKOM KOHBEHLMM MO npaBam YenoBeka
1969 roaa B CBA3M C AEATENIbHOCTHI0 META/IYPrMYeCcKoro NPeanpuaTUs, HaHecLero 3HaunTeNbHbIN yLep6 okpyxatoLein cpefe
1 3[0,0pOBbI0 HaceneHus. MNpumeyarensbHo, YTo B aTom Aene Cyg onmpasics Ha 3KOLEHTPUYHBIV MOAX0A, TO eCTb paccMaTpuBasl
npaBo Ha 61aronpUATHYIO OKPYXXaloLLY0 Cpefly C TOYKM 3peHus npas npupogbl. Kpome Toro, Cyg npeanonoxus, 4To npaso Ha
6NaronpuATHYIO OKpYXatoLLyo cpefy AO/DKHO paccMaTpuBaTbCs Kak MMNepatuBHas HopMa MexzyHapofHoro npasa (jus

32
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OoMnekyHa 1 obeperaTtb ee 0T pas/IMyHbIX YrpPo3, Taknx Kak 3arpsi3HeHne Bo3gyxa, Bblpybka necos, yTpata
6ropa3Hoo6pa3na®®. B cBA3M C 3TUM c/ielyeT OTKasaTbCs OT AOMUHVPYHOLLEro MOSIOKEHUs Ye/oBekKa,
BOCTPUHVMAIOLLENO OKPYXatoWwmiAi MUP Kak OBbEKT COOGCTBEHHOCTM, M MOCTaBUTb B LEHTP AMCKypca
WHTEpPEeCbl MPUPOAHOro MMpa, LLEHHOro camMoro no ceb6e. ToNbKO B TakoM cnyyae 6yaetr obecnedeH
HaVBbICLLNIA YPOBEHb OXpaHbl NPVPO/bLI U B TOM YKC/e npaBa YenoBeka’,

HakoHel,  MeXayHapoAHO-NPaBOBOM  aHTponomMopgu3aumMyM  MnogBeprawTcss U pas/iMyHble
HauMoHasbHble topugnyeckne nuua (KoMnaHuW, npaBo3allMTHble U MPUPOAOOXPAHHbIE OpraHusauuu,
nonuTMYeckne napTvumn, npoddcorsbl, LEPKBU), KOTOpble Takke 06r1agalT npaBamu, TpPaguUMOHHO
paccmaTpvMBaeMbIMU B KayecTBe MpaB 4esioBeka. OgHaKo ecnn B Cyvae C XMBOTHbIMMW, NPUPOAOIA 1
APYrMMK «He—nabMu» (aHrn.: non-human beings) mexayHapogHas M HauuoHa/ibHas NpakTuka Becbma
Aaneka oT hOpMMpOBaHNs eaMHO06pa3HOro Noaxoda, TO B OTHOLLEHUW HOPUAMYECKUX NNLL CYLLLECTBYET
0o6lIMpHAst U ycToluMBasl TeHAEHUMS, NO3BOAsHOLLAs COPMYINpPoBaTb HEKOTOPblE KOHLENTyaslbHble
BbIBOAbI.

2. KoHuenuusa «corporate human rights», M ocHoBHbIe NpaBa LPUANYECKUX NNLY

Peanv3zauma npaB 4esnoBeka Ha MeXAyHapoLHOM YpPOBHE BO3MOXHA [ABYMs crnocobamu:
WHAVBUAYaNbHBIM 1 TPYNNOBbIM. B NepBoM crlyyae Ye/l0BEK CaMOCTOATE/IbHO OTCTaMBaeT 3aluuTy npas.
Ana  mMexayHapoAHOW NpakTWKM Takoi cnocob sABNSETCs [O0BOSbHO pacnpocTpaHeHHon hopmoii
ob6palleHuii. Bo BTopom crydyae peanusauus npas BO3MOXHa MO0 KONNEKTUBOM Jilogelt (KoneKTMBHas
KOHLenums), nmbo Xe puanyeckum uMuomMm (KoprnopaTtmBHas KoHuenuus). MocnegHee, Co6CTBEHHO
roBops, 1 0603Ha4YaeTcsa TepMUHOM corporate human rights.

PasHuLy KONIEKTUBHBIX U KOPMOPATUBHbIX TPYMNMnoBbIX npaB 06bAcHseT M. [koHc. Mo ero MHeHuto,
KO/I/TEKTVBHYIO KOHLIENLUMI0O MOXHO MPOTMBOMNOCTaBUTbL KOPMOPATMBHOM KOHLENUMW TFPYMNoOBbIX Mpas:
NPVHUUNMAIbHOE pasniuume Mexay HAMK 3ak/lidaeTcsd B TOM, 4YTO KOJ/IEKTMBHas KOHLUEnuus
NpUNUCbIBaeT Mpu3HaHne cyOGbeKTHOCTU MO MOopasibHbIM OCHOBaHUAMW (aHrn.: moral standing) TONbKO
ov3nueckum nuLam, KOTOpble COBMECTHO BfafeloT [pPynnoBbIM NpaBom®®, B TO BpeMs Kak
KopnopaTvBHasi KOHLUENuUWsi MNpunucbiBaeT 3Ty CyGbEKTHOCTb [pynne Kak TakoBoWl. [losTomy B
COOTBETCTBMM C KOPMNOPATMBHOW KOHLENUUeli HocuTenem npas SIBMIOTCA HE HECKOMBbKO hU3NYECKMX NnLL,
COCTaB/ISAOWYMX TPYNNy, a rpynna, paccMatpvBaemasl Kak euHoe LefiocTHoe o6pasoBaHne®. [Mo aToi
npuyvHe, OTMe4YaeT aBTop, Npasa Kopnopauuin He MOryT ObiTb NpaBamMy 4YenoBeka, MOCKOMbKY
npuvHaanexar kopropaumsim, a He nioasam®’.

[JelicTBuTENEHO, HOPUANYECKME NnLa HE MOTYT ObiTb HOCUTENSIMU MPaB Ye/I0BEKA B CTPOrOM CMbIC/E
3TOoro cnoBa. Bce e wuaes npaB 4yenoBeka HepaspbiBHO CBSi3aHa C LLEHHOCTbH) 4E€/10BEYECKOro
[OCTOMHCTBA — CBOWCTBOM, HEXapaKTEPHbIM /151 UCKYCCTBEHHbIX 06pa3oBaHuii. B cBA3M C 3TUM TEPMUH
“corporate human rights”, KOTOpblii MOXHO Obl10 6bl NEPEBECTN KaslbKMPOBAHUEM «KOPMNOpaTUBHbIE
npaBa 4YenoBeka», Ha MepBblii B3rNs4, BBOAUT B 3ab/yxAeHWe, NOCKOMbKY peyb WMAeT O npaBax
opraHusauuii, a He cmanyecknx nuy. B To e BpeMs NPUMEHMMOE B TaKMX Crlyyasix K HOpUANYECKUM
nvuam  aHrnosizbliHoe human rights 0603Ha4YaeT He TOMbKO MpaBa, NpuHagnexaiyne 4esioBeky, a
npeacTaBnseT Cco60iM  YCTOWUMBYHO  KOHCTPYKLUMIO,  OMUCLIBAIOWYIO  TPYMNy  HEOTbEMSEMBIX U
HeoTuyxgaemblx npas. CrepoBatenbHO, 60/1€e TOYHbIM (XOTA M HE O4YeHb akKypaTHbIM) NepeBoLoM
human rights 6ypeT «4yenoBedveckne npaBa», a corporate human rights — «npaBa Kopnopauui,

cogens). Cwm.: Corte IDH. Habitantes de La Oroya Vs. Pert. Sentencia de 27 de Noviembre de 2023 (Excepciones Preliminares,
Fondo, Reparaciones y Costas).

3 Cwm. nogpoGHee: Jones E. Posthuman International Law and the Rights of Nature // Journal of Human Rights and the
Environment. 2021. Vol. 12. Special Issue. P. 76-102.

34 lbid. P. 94; Ct. 1 feknapauuu npae Matepu 3emnn 2009 roga rnacut: «B XXI Beke HEBO3MOXHO [O6UTLCS MOMHOM 3alnThbl
npaB 4YenoBeka, ec/in B TO e BPeEMS Mbl HE MPU3HAEM U He 3allyLLiaem npasa niaHeTbl 3emaa 1 Npupogbl. TONbKO rapaHTpys
npasa Matepu 3emnu, Mbl CMOXeM obecneunTb 3awuTy npas 4yenoseka. [naHeTa 3emas MOXET CyllecTBOBaTb W 6e3
4e/0BEeYECKO XM3HM, HO YenoBeYecKme CyLLLecTBa He MOTyT CylllecTBoBaTb 6e3 nnaHeTbl 3emna» (4oKyMeHT BonmBapuaHcKkoro
anbaHca ana AMepuk).

3% KonnekTuBHOE rpynrnoBOe NPaBO pPeasin3yeTcsi HECKOMbKUMU JII0AbMU, KOTOPbIE, C OAHOI CTOPOHbI, 06/1a4atoT COBCTBEHHLIMU
nHTepecamn (TO eCTb MHTepecamu Kaxk[oro YseHa rpynnbl), @ C Apyroi — Takas rpynna obpasyeT eAuHbIi UHTepec BCex
yneHoB. K TaknuM obpalleHsamMyY MOXHO OTHECTMW, HanpuMmep, KOMMEKTUBHYHO Xanoby B CBSI3W C AeATENbHOCTbIO NPeAnpuaTus,
3arpsA3HSAIOLEro BO34yX W OKasblBAaKOLLEro HeraTvBHOE BO3AENCTBME HA 3[0POBbE XKMBYLUMX NOGAM30CTM ntogei (cwm.
BblLLIEYNOMAHYTOe geno La Oroya v. Peru).

% Jones P. Human Rights, Group Rights, and Peoples' Rights // Human Rights Quarterly. 1999. Vol. 21. Ne 1. P. 86.

3 lbid. P. 88.
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noAoGHbIE MpaBam 4YenoBeka» WM «4esloBeyeckue npasa Kopnopaumii»®. VHbIMU cnoBamu, crnepys
BbILLEONNCAHHON aHTPONOMOPMHOM NOrnKe, Mbl MOXEM, Hampumep, NOCTaBUTb BOMPOC: 06GNafaeT /in
KOMNaHusi CBOOOLON BbIPAXEHWA MHEHUS Kak y 4esioBeka WM CrnocobHa Nv LepkoBb OTCTavBaTb
yefioBeyeckoe npaso CBOOOAHO MCNOBELOBATbL PeUrMID? Takas Xe JiorMka BbICTpavMBaeTcsa U B
OTHOLLEHUWN APYTUX akTOpPOB: K Mpumepy, 061ajaloT M XMBOTHblE NOLOGHO YesioBeKy NpaBoOM Ha
XUNuLe, 3amilas ecTeCTBEHHYH0 cpesy 0buTaHns?

Kpome Toro, B faHHOM cnyyae Takve human rights HyXXHO OT/IM4aTb OT UHbIX NPAaB, NPUHAAIEXALLNX
yesnioBeky N0 MexAyHapoAHOMY MpaBy, B YACTHOCTU OT Tak Ha3blBaeMbIX MHAMBUAYA/bHbIX NPaB (aHrM.:
individual rights). Yxe ynomaHytasa A. leTepc onpefenseTr nocnefHve Kak o6blyHble, WM NPOCTble,
npasa u3nMyeckux NuL, No MexayHapogHoMy npasy (aHr.: ordinary wnw simple international rights), He
ABMAOLLMECA NpaBaMu YesioBeka Stricto sensu (Hanpumep, npasa 6GeXeHUeB WIn MeXayHaponHble
TpyaoBble npasa)®.

TemMm He MeHee, HECMOTPSA Ha PacnpoCTPaHEHHYK B 3apybexHol Hayke (popmynupoBKy corporate
human rights, noguyepkvBaloLLyt0 TECHYHO CBSI3b MAEW MpaB YesioBeKa W CBA3aHHbIX C HWMMW MpaB
topuanyeckux nuy’®, Bo nbexaHue nyTaHuubl U ans 6051ee TOYHOrO ONMCaHUS NMOC/EAHUX HA PYCCKOM
A3blKe BCE Xe NPeAnoyTUTeNIbHO NCMosb30BaTb APYroi TEPMUH — «OCHOBHbIE pasa Hopuoudyeckux /uy,
(kopriopayudi)»**.

AKUEHT Ha OCHOBHbIX rpasax MNOAYEPKNBAET, 4TO, BO-MEPBblX, Takme npasa obecneumsaroT
opraHv3aumsM OOCTOAHOE W NEerMTYMHOE CyLLeCTBOBaHME U B CBSA3U C 3TUM TPebytoT BbICOKON CTeneHu
3aWwmUTbl OT HenpaBOMEpPHbIX JAeNcTBuiA ApyrMx Ccy6bekToB, r[naBHbIM 006pa3oM OT rocygapcrBsa.
Bo-BTOpbIX, B CWU/ly CBOEW WCKIOUNTENIbHOW BaXKHOCTM TakuMe MpaBa 3akpensieHbl B HEeKOTOpbIX
MeX/yHapoHbIX A0roBopax O MpaBax 4enoBeka (WM B HaUMOHAIbHBIX KOHCTUTYUMSIX*?) Hapsgy C
OCHOBHbIMY MpaBamun m3nyecknx nul,. B Takom cnydae opuamyeckve nuua, kak n YesnioBek, MoryT cTartb
XepTBamMu HernpasBoMepHOro obpatleHus, HanpyumMep, MoryT 6biTb NOABEPIHYTbI HEONPaBLAHHO BbICOKMM
wrpadam, U3NUWHEMY KOHTPOSIKO, OTKa3y B perncrpauuv Uam NpUHyAUTENbHOW NMKBUAaumn. B-TpeTbnx,
KaKk u B C/ly4ae C 4Ye/l0BEKOM, OCHOBHblE Npasa HpUaMYEecKUX NuL, HeobxoAMMO OT/IMYaTb OT APYruX,
06bIYHbIX WM MNPOCTbIX MpaB MO MexAyHapoAHOMY npasy (Ckaxem, OT npas Mo MeXAyHapoLHOMY
Mopckomy npasy*). MocnegHue, 6e3yc/oBHO, CNOCOBCTBYHOT OCYLLECTB/IEHUIO ONPEAENEeHHbIX Lienel, Ho
He obecneunBaloT CBOEMY HOCUTE/MIO OCOOYIO LIEHHOCTb, a WX HapyLleHWe He BNeyeT A58 opraHusauuii
CTO/Ib Cepbe3HbIX NOCNeACTBUIA, KaK HapyLLeHNe OCHOBHbIX Mpas.

B cnyvae «lopugMyeckux NuL» U «KOpropaumii», KOHEYHO >Xe, HEOOGXOAUMO YUWUTbIBaTb pasHuLy
MEeXAy 3TMMMU MNOHATMSAMU: €C/IM NEPBOE XapakTepHO MPEeVMMYLLECTBEHHO A1 POMaHO-repMaHCKoi
NpaBoBOli CEMbM, TO BTOPOE B OCHOBHOM WCMO/b3YETCS B aHIN0-CAKCOHCKOW cucteme®. TeM He MeHee

% ABTOp NepBoli KPynHOW paGoTbl NO 3TO MPO6GMEME HOPBEXCKUIA topucT M. IMGepnaHf VMeHyeT Takue npasa «npasamu
yenoBeka, NpuHagaexawymMu KoMnaHuam» (aHrn.: human rights of companies). Cm. nogpo6Hee: Emberland M. The Human
Rights of Companies. Oxford : Oxford University Press, 2006.

% Peters A. Beyond Human Rights: The Legal Status of the Individual in International Law. Cambridge: Cambridge University
Press, 2016. P. 436, 452-457, 462—469.

40 Cm. Hanpumep, Grear A. Corporate Human Rights? /| Redirecting Human Rights. Facing the Challenge of Corporate Legal
Humanity. Hampshire: Palgrave Macmillan, 2010; Isiksel T. Corporate Human Rights Claims Under the ECHR /I The
Georgetown Journal of Law & Public Policy. 2019. Vol. 17. P. 979-1005; Kulick A. Corporate Human Rights? /| The European
Journal of International Law. Vol. 32. 2021. Ne. 2. P. 537-569.

4l Mopo6HbIM 06pa3oM KX MMeHyeT 6proccenbekuii npodheccop M. Onueep. Cm., Hanpumep, Oliver P. Companies and their

Fundamental Rights: A Comparative Perspective I/ International and Comparative Law Quarterly. 2015. Vol. 64. Ne 3.

P. 661-669; Oliver P. What Fundamental Rights, if Any, Should Companies Enjoy? A Comparative Perspective /| Revue

européenne du droit. Vol. 2022. Ne 3. P. 48-58.

KoHuUenumsi 0CHOBHbIX NMpaB IOPUANYECKMX SIUL, HE ABMIAETCS UCKIHUUTENbHBIM [JOCTOSHUEM MEXAYHapOAHOro npasonopsaka.

Bo MHOrMx HauMoHaIbHO-NPaBOBbIX CYCTEMaX OCHOBHbIE NpaBa PUANYECKNX UL, MPU3HAKOTCA Ha KOHCTUTYLIMOHHOM YPOBHE Y

No3TOMY Yallle Takue npaBa UMEHYIOTCA KOHCTUTYLIMOHHbIMW. Hanbonee NpoaBUHYTLIMU B 3TOM OTHOLLIEHUMW ABAAIOTCA NOAXOAb!

depnepasibHOr0 KOHCTUTYUMOHHOTO cyfa epmaHun un BepxoBHoro cyga CLUA. Tak, ¢ koHua 1960-x rogos ®KC lepmaHum

nocnefoBaTenbHO pacluMpsan 06beM KOHCTUTYLIMOHHLIX NpaB HPUANYECKUX MWL, MPU3HAB 3a HUMW, K NpUMeEpy, NMpaBo Ha
cB0O6OZly BbIPRKEHWS MHEHUSs,, HEMPUKOCHOBEHHOCTb TalHbl MEepenuckM W TenekoMMyHVKauwii, npaBo Ha cBoGoay
npogdeccMoHaIbHON [eATeNnbHOCTM U NpaBo Ha CO6CTBeHHOCTb. B CLUA B OTHOLIEHWM KOpnopauuii AeicTBytoT 3awuTa ot

Heo60CHOBaHHbIX 0ObICKOB, MPaBO YaCTHOW COGCTBEHHOCTU U 3alUTa OT NOBTOPHOTO NPUBEYEHUS K OTBETCTBEHHOCTH, MPaBo

Ha Cyf MPUCSXHbLIX MO YrOMOBHbIM W TPaXKAAHCKAM [enaM, MOMIOKEHNS O paBHOlM 3aliMTe 3akoHa, a Takke rapaHTuu,

3akpensieHHble B MepBoit nonpaBke K KoHcTuTyuumn CLUA, B yacTHOCTM cBo6oga croBa. Cwm. nogpo6Hee: Kulick A. Op. cit.

P. 552-556; Oliver P. What Fundamental Rights, if Any, Should Companies Enjoy... P. 49-52.

4 KoHBeHuUuss OOH no mopckomy npasy 1982 roga 3akpensnsieT NpaBo pUAMYEcKMX UL, OCYLLECTBAATL B npefenax PalioHa
(Mopckoro fAHa) AeATeNbHOCTb NO IKCMyaTauuyM UMEILMXCA TaM NpupogHbix pecypcos (nn. b n. 2 ct. 153), a Kamepa no
cropam, KacarwLLMmcs MOPCKOro AHa, OTKpbITa A8 06paLleHnil opraHn3aLmnii B CBA3M C HapyLLUEHWEM UX Npas.

4 Hanpumep, B lepmanum 1 LLBeliLapun Kkoprnopaumn sSBASIOTCA TUNaMK lopuandeckux vy, a B CLUA noHsTve kopnopauuu,
Hao6opoT, oxBaTbiBaeT MPaKTUYECKN BCE BWAbl OPUAMYECKUX NWL. AHIWACKME NpasoBefbl Ha3blBAOT Kopriopauvein camo
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ONA MeXayHapo4HOro npasa 370 pasnnune He UMEeET MPUHLMNNANLHOIO 3HaYEHNS: KaK y)Xe 0TMeyanoch,
3asBUTENIEM MOTYT BbICTYNWUTbL t0Oble TWMNbl HaUWOHasIbHLIX OpraHu3auuii, 6yob TO KOMMepYeckune
npeanpuaTua,  MeauvakoMnaHuW, HEKOMMEpPYecKkMe  opraHu3auun, PennrnosHble  06beduHeHUs,
nonuTuyeckmMe naptum, NPodicor3bl. Ho B TO e BPeMs BaXKHO NOAYEPKHYTb, YTO HOCUTE/IAMU OCHOBHBIX
npaB no 6osblUeid YacTn ABNAKTCA HenpaBUTENbCTBEHHble OpraHmsauun. Jlorvka Takoro nogxoga
3aK/1l4aeTcs B TOM, YTOObl He JOMNYCTUTb 06palleHns B MexAyHapoaHble opraHbl HopUanNYeckux L,
Haxo4daLMxca nof CTPOrMM KOHTponem rocygapcrBa. B uwacTHocTu, Eponeiickuii Cyg no npasam
yenoseka (ganee — EBponeiickuii Cyg, ECMY) otmeuas, uto

...uaesl, nexaijas B OCHOBe 3Toro npuHUMna (To ecTb omka3 8 docmyre nPasumesibCmBeHHbIM
opeaHu3zayusim — A. J1.), 3aknoyaetcs B TOM, YTOGbl He MO3BO/UTL [JOoroBapuBaloLLeiics CTOpoHe
BbICTyNaTb OfAHOBPEMEHHO B KauecTBe 3asiBUTess U oTBeTumnka B Cyae®.

Bnpouem, 3TO He 3HAUUT, YTO B MEX/AYHapPOAHOM Nnpase A0CTYN NpaBUTEe/IbCTBEHHLIM OpraHn3aLmsam K
OCHOBHbIM MpaBaM HEBO3MOXeH Boobule. Tak, B cucteme EBpocolo3a puanyeckum nmuam Het
HeobXxoAMMOCTM MPOXOAWTb Yyepe3 OUNLTP «HEeMNpPaBUTENIbCTBEHHOW OpraHmn3auun», U Tak Ha3blBaeMble
sMaHauun rocygapcTe (Hanpumep, rocyAapCTBEHHble KOMMaHWW) 06N1afatoT AOCTYNOM K CyAe6HbIM
MexaHuamam EC u MOryT npeteHfoBaTb Ha 3aluTy MnpaB B COOTBETCTBMU C XapTUel OCHOBHbIX Npas
EBponeiickoro coto3a 2000 roga®.

3. leorpadonsi OCHOBHbIX NpaB puanYecknx nuu*’

Janeko He BCce MeX[yHapo[Hble OopraHbl MPU3HAIOT 3a HPUOMYECKUMU fIMLAMI OCHOBHbIE MpaBa U
BO3MOXHOCTb MPOLIECCYasTbHOM 3allnThl Takux Npas*®. BkpaTile 1 CXeMaTUYyHO pasHbie NoAxo/bl K 3TOMY
BOMPOCY MOXHO NPeACTaBuTb CeAyHoLLIMM 06pa3oMm:

Craryc 3asButens CTaryc xepTBbl actio popularis

MexamepukaHcKuii cyg, no npasam
yenoBeka, AthprkaHckas KOMUCCUS aa HeT fna
no npaBaM YefioBeKa U HapoaoB

KomuTteT no npasam yenoseka

HeT HeT HeT
OOH
KomuteT no nuksmaauum
o aa aa HeT
pacoBoii AUCKPUMUHALMN
ECIU, EBponeiickast Kommnccus
aa aa HeT

no npaBaM 4esioBeka

Ta6nuya 1. MNoaxofibl MEeXAYHapOoAHbIX OPraHoB K MPU3HaHWUI0 OCHOBHbIX MPaB PUANYECKUX NNL,

Tak, HenpaBuTe/IbCTBEHHblE OpraHu3auMy CnocobHbl 0b6pallaTbCsd B MeXamMepuKaHCKylo cuctemy
3aWwmTbl NpaB YesioBeka, OAHaKo He B COBCTBEHHbIX MHTepecax. 1o aTomy Bonpocy MexamepukaHCKuii
Cy[, Mo npaBaM 4enoBeka BblHEC KOHCynbTaTMBHOE 3ak/ntoueHue ot 26 dpepans 2016 roga, B KOTOPOM
NoATBEPAMUI, YTO HOPUAMYECKME SMLA HE MOTYT ObITb XEPTBaMWM HapyLUEHHbIX NpasB B COOTBETCTBUM C

lopuanyecKoe NnLo, B TO Bpems Kak BO ®paHLmMn TepMUH «KopriopaLlus» BOBCE He ucnonbdyetca. Kosnosa H. B. Mowamue u
cywHocmb rpuduyeckozo nuya. Oyepk ucmopuu u meopuu: y4eb. nocobue. M. : CtatyT, 2003. C. 209-210.

4 ECtHR. Islamic Republic of Iran Shipping Lines v. Turkey. Application no. 40998/98. Judgment of 13 December 2007. § 81.

4 Tosnums Cypa EC oTHOCUTESIbHO [orMycka amMaHauuii rocyfapcTs K CyAe6HbIM MexaHn3Mam Gblia cchopMynvpoBaHa B fene
Bank Mellat v. Council of the European Union (2013). Cm. nogpo6Hee: European General Court. Bank Mellat v. Council of the
European Union. Case T-496/10. Judgment of 29 January 2013. § 36.

47 B HacTosiLLein pa6oTe reorpagusa paccmaTpuBaeMoii Npo6eMbl OrpaHnYeHa NOAX0AaMU TPEX PETVOHA/TBHBIX MPABO3aLLMTHBIX
CUCTEM Y ABYX YHUBEPCASIbHbIX KOHBEHLIVOHHbLIX OPraHoB.

4 Cm. nogpo6Hee: JlyHEB A. A. OCcHOBHbIe Npasa puduyeckux Uy 8 MexadyHapoOHol cucmeme 3auumsl npas vesoseka: ducc.
... KaHo. ropuod. Hayk. Ekatepun6ypr, 2023. C. 71-106.
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AMepVKaHCKoI KOHBeHUMe 0 npaBax YenoBeka 1969 roga®. Tem He MeHee OTHOCUTESIbHO KOPEHHbIX U
NAEMEHHbIX HapoAoB U OOWMH, a Takke npodICO3HbIX oOpraHusaunii MexamepukaHckuii Cyg
npesycMoTpen UCK/IYeHne, yKasas, YTo Takne obpasoBaHus He06X0o4MMO paccMaTpumBaTb B KayecTse
KONNEKTUBHBIX CYObEKTOB, TO €CTb Kak rpynnbl fnLl, OObEAUHEHHBbIX OOWWUMU KHTEpecamun, W,
COOTBETCTBEHHO, Peas3ytoLyX KOJIIeKTVBHbIe npaBa yenoBeka™. Takum 06pasoM, MexamepuKaHcKuii
Cyf noaTeepaunn NPYBEPXEHHOCTb KON/IEKTUBHOW, a He KOPNOPaTVBHOM KOHLEeNL MK rpynnoBbIX Npas.

B ocTanbHbIX Cryyasx ropuguyveckme nuua MoryT o6paliarbCs WCKIUUTENbHO A1 3alluTbl npas
uenoBeka B nopsiake actio popularis®, nu6o ons 3awuTbl YU3MYECKMK NIMLAMU — YYaCTHUKAMMU
IOPUANYECKOrO NMLA fIMYHBIX MpaB OT WMEHW CBOel kopropaumu®. Cxoxuii noaxod C/IOXWACA U B
athpukaHckoil cucteme 3aluMTbl NpaB yenoseka: B aene Article 19 v. Eritrea (2007) AdpuikaHckas
KOMMCCUS MO NpaBaM YesioBeKa M HapOAoB ykasasia, YTO YacCTHble /inuLa MoryT obpalarbcs B nopsgke
actio popularis, «B COOTBETCTBMM C KOTOPbIM aBTOP COOOLLEHUSI HE 0653aTeNbHO JO/DKEH 3HATb O XepTBe
npeanosiaraeMoro HapyLUEHVs UM UMETb KaKyto-/IMGO CBSI3b C HEn»®2,

Ha yHuBepcanbHOM YpOBHE lopuanveckme nuua pegko obpaijarotcs 3a NnpaBoBOi 3alMTONR, 1 NOTOMY
npaktmka OOH B 3TOM BOMpOCE OCTaeTcsl pparMeHTapHON (B CPaBHEHUN C PErMOHa/IbHOM NPAKTMKONR).
Tem He MeHee MOXHO BbleNNTb NPOTUBOMNONOXHbIE APYT APYrYy noaxodbl KomuTeTa no npasam venoBeka
OOH (manee — KMY) n KomuTeTa Mo SiMKBUZAUMM pacoBoii AnckpumuHauumn (ganee — KNPA), B
KoTopble MHOrga obpawatotcsa opraHusauun. Tak, KMY He npu3HaeT npuemnemocTb COO6LeHuii oT
NO6bIX IPUANYECKUX KL, NOCKObKY 6eHeduLapamm npas, 3aKkpensieHHbIX B MeXxayHapoAHOM nakTe o
rpaXAaHCKMX 1M NONUTUYECKUX NpaBax 1966 rofa, SBMASTCS UCKUUTENBHO husudeckne nuua®. Tem He
MeHee 3asBUTENb MOXET 06XasioBaTb AEelCTBMA BracTeil, HanpaB/eHHble MPOTUB HOPUANYECKOrO nua
WM CXOMIHOTO C HUM 06pa30BaHuUsi, €C/IM Takne AeiiCTBUS HapylualoT npaBa 3Toro ausnyeckoro nmua®®.
Bonee Toro, KMY He 6510KMpyeT NOMbITKA OpraHu3aLmin yyacTBoBaTh B NPaBO3aLlUTHON AEATENBHOCTU U B
HEKOTOpPbIX Cny4Yasx paspellaeT UM OKasblBaTb MOMOLLb aBTopam B MOATOTOBKE M COMPOBOXAEHUN WX
COOBLLEHWNIA®,

MeHee KaTeropumyHytlo nosuvumio 3aHnmaeT K/IP[, KoTopblii Ha NpakTuke, LUMPOKO TOMKYS MOHSATUE
«rpynna usnyecknx nuu», NpusHaeT NpMemMaIeMoCTb COOBLLEHWI IpuandYecknx nuy, ratione personae v
nogyYyepkuBaeT, 4TO oOpraHusauuy noAnagalT nof MNOHATME <«OKepTBbl» B COOTBETCTBMM CO CT. 14
MexayHapoaHOl KOHBEHUMM O NMKBMAALUMU BCeX (DOPM pacoBoi auckpumMuHaummn 1965 roga ¢ yyetom
NpeAcTaBUTENIbCKON (OYHKLMN OPUANYECKMX UL, — 3asBUTENER®’.

Hanbonee npogsrHyTbIM 06pa3oM 3awmTa npaB topuaMyeckmx nuy obecneyeHa B cucteme CoseTa
EBponbl. EBponeiicknii Cyn (paHee Takke EBponeiickas KOMuccus MO NpaBaM 4esioBeka) MpU3HaeT 3a
HEenpaBUTENIbCTBEHHLIMW  OpraHu3aumsMM  He TOMbKO CTaTyCc 3asBUTENIsl, HO W CTaTyC XepTsbl
HapyLeHHbIX NpaB®. Mockonbky EBponeiickas KOHBEHLMSA O 3alyTe NpaB YesloBeKa U OCHOBHbIX CBOGOZ,
1950 roga (manee — EBponeiickas koHBeHUMs 1950 roga) HanpsiMyr 3akpenssieT 3a topuanvyeckmmMmm
nua TONbKO ABe rapaHTMm — npaeo Ha obpaiweHne B ECMY (cT. 34) n 3awuty cobecTBeHHOCTH (CT. 1
Mpotokonnia Ne 1), TO B oOCTas/lbHbIX cnydasx EBponeickuii Cyn camocToATesbHO onpegensier

4 Corte IDH. Opinién consultiva OC-22/16 de 26 de febrero de 2016 solicitada por la Republica de Panama. § 38.

% lbid. § 71-105.

51 Cwm., Hanpumep, aeno Gomes Lund and Others («Guerrilha do Araguaia») v. Brazil (2010), B KoTopoM MexamepukaHckas
Komucens no npasam yenoseka npusHana, 4to opraHusauna-3ansutens «LieHTp cnpasegvBocTv U MexayHapogHoro npaea,
[elicTByloWwaa OT UMEHU UCYE3HYBLUMX NN, U UX G/IM3KMX POACTBEHHWMKOB, MOXET nojasaTb NeTUuun B MHTepecax NpsMbIX
XXepTB Mo feny B COOTBETCTBUM CO cTaTbell 44 AMepukaHCKoli KOHBeHUMM no npasam yenoseka. IACtHR. Gomes Lund and
Others ("Guerrilha do Araguaia”) v. Brazil. Judgment of 24 November 2010 (Preliminary Objections, Merits, Reparations, and
Costs).

52 Cm. nogpo6Hee: Emberland M. The Corporate Veil in the Jurisprudence of the Human Rights Committee and the Inter-American
Court and Commission of Human Rights // Human Rights Law Review. Vol. 2004. Ne 2. P. 257-275.

5 African Commission on Human and People’s Rights. Article 19 v. Eritrea. Communication Ne 275/2003. Decision of 30 May
2007. § 65.

5 HRC. General comment no. 31 [80]. The nature of the general legal obligation imposed on States Parties to the Covenant.
26 May 2004. UN Doc. CCPR/C/21/Rev.1/Add.13. § 9.

% Ibid.

% HRC. The relationship of the Human Rights Committee with nongovernmental organizations. UN Doc. CCPR/C/104/3, 2012.

57 CERD. The Jewish Community of Oslo and others v. Norway. Communication no. 30/2003. Decision of 15 August 2005. § 7.4.

%8 Tak, B gene State Holding Company Luganksvugillya v. Ukraine (2009) ECMY oTMeuan: «cornacHo cratbe 34 KOHBeHLmu
lopugnyeckoe nuuo (aHrn.: legal entity), “koTopoe YTBEPXAAET, UTO SBU/IOCH XEPTBOM HapyLUeHWs OAHOW M3 BbICOKMX
[oroBapuBatowmxca CTOpoH [CBOJUX nMpaB, NpM3HaHHbIX B... KOHBEeHUMM nam B MNpoTokonax K Helr”, MoXeT obpatutbcs B Cyg
VHAVBUAYANbHOW Xasnoboi, ecnm OHO SBNSieTCA “HenpaBuTeNbCTBEHHOWM opraHmn3aumeli” no CMbIC/y NOMOXEHWIA 3TON cTaTbu
KonseHuum». ECtHR. State Holding Company Luganksvugillya v. Ukraine. Application no. 23938/05. Decision of 27 January

2009.
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NPUMEHMMOCTb TOTO WM WHOTO KOHBEHLMOHHOTO MOMIOXKEHWA K opraHusauusM. B uactHocTtu, ECMY
pacLmpua NOHATUE «WKUANULLE» U, COOTBETCTBEHHO, KOHBEHLMOHHbIE TapaHTUM Ha 3awumy rnomMeweHus
fopuduyeckozo snuya (cT. 8)°°; noaTBepausl, UTO €B0600A BLIPAKEHUS MHEHUS «NPUMEHSIETCS K
“kaxkgomy”, 6yab TO oM3nyeckoe WK topuamndeckoe nuuo» (cT. 10)%; yctaHoBWA, YTO opraHMsaLmmn
Hapady C 4Ye/I0BEKOM MOMyT Tpe6oBaTb KOMIeHcayuu MopasbHoz2o speda (cT. 41)5; npusHasan npaso
nonumuYeckux napmuili Ha cBo600Hble BbIGopbl (CT. 3 MpoTtokona Ne 1)%2. A EBponelickas Komuccus
paHee rnpu3Hasasia cBo600y MbIC/IU U pesueuu yepksel (cT. 9)%3, a Takke cB0600y MUPHBIX cobpaHuli u
o6beduHeruli puduueckux nuy (cT. 11)%4,

B TO Xe Bpems Henb3a YyTBEpPXAaTb, YTO topuauueckve nuua obnagalT BCEM MNepeyHem npas
cornacHo EBponeiickoil koHBeHuun 1950 roga. Bo-nepBbixX, HEKOTOPbIE U3 MOMOXEHWUIA AOKYMEHTa sinbo
HanpsIMyl0 yKasblBatoT HOCUTE/IEM MpaB UCKIYUTESIbHO YeioBeka (HanprumMep, NPaBo MYXYWH U XKEHLLMH
Ha 6pak no cT. 12), NMM60 MMetT Ye/T0BEKO-OPUEHTNPOBAHHOE TOMKOBaHNWE (HanpymMep, 3anpeT NbITOK B
cooTBeTCTBUMN €O CT. 3%). BO-BTOpbIX, BCE Xe /obas MexayHapofHas npaBo3aluTHas cuctema
co3faeTcs M1aBHbIM 06pa3oM C Lesbio 3almUTbl YenoBeka Kak raBHoro 6eHedvmapa KOHBEHLMOHHBIX
rapaHTui.

Moaxopn EBponeiickoro Cyaa nonyuunsa pasButie 1 B NPaBo3allMTHOl cucteme EBponelickoro cotosa®,
A4POM KOTOPOW ABAsieTcs XapTns 06 0CHOBHbIX npaBax EC 2000 roga. JOKyMEHT 3HauMTeNbHO 60/bLue,
yem EBponeiickasa koHBeHums 1950 roga, OPMEHTUMPOBaH Ha (M3MYECKMX NnL, MOCKOSIbKY MHOrne
nonoxeHus Xaptuu EC yKasblBAaOT HOCWUTESIEM OCHOBHbIX NMpaB WCKIHUMTENLHO uenoBeka®’. Ho ans
IOPUANYECKMX /UL, Takke npeaycMOTPEHbl HEKOTOpble rapaHTM B C/yvasx, Korga opraHvsaumun
HanpAMYl0 yKasaHbl B KayecTBe HOCUTefiel OCHOBHbIX npaB®®, nu6o ecnm Cygom EBpocoto3a Takve
rapaHTVM UCTOMKOBAHbI KaK MPUMEHUMbIE K I0pUANYECKUM Nnuam®e.

PasHuLy nogxodoB MeXAyHapoAHbIX CyAeGHbIX W KBa3UCYAEOHbIX OpraHoB MOXHO OObACHUTH
pasHbIMK B3rnsgaMn Ha npupoay HpUANYEcKOro siMua, To eCTb CBA3aTb C BEYHbIM BOMPOCOM O €ro
cywHocTn. Ecnm B npakTuke adpuKaHCKMX, MeXamepukaHCKMx opraHoB u KMY npesanupyet
KMNHCTPYMEHTa/IbHOE» MOHUMaHUe pPUANYECKOro Nuua, TO eCTb BOCMPUSATUE ero Kak UCKYCCTBEHHOTO,
HecamMoCTOATENbHOIO cybobekTa (Teopust oukumn), a 3HaunT 1 He o6nagatoLLero CBOUMY NpaeBamu, To Ha
€BpOMNenckoM ypoBHe npeobnafaer MHOW B34, COMIacHO KOTOPOMY OpraHusaums paccmarpusaercs
KaKk CcamMOCTOATeNbHbI aKTop, peasibHblii CyOGbEKT npaBa, CMOCOOHbLIA MpeTeHAoBaTb Ha CcTaTtyc
NOTEHLMaNbHOW XepPTBbl HApPYLLEHNS COBCTBEHHBIX MpaB, aHa/I0rMYHbIX NpaBam YesioBekKa.

4. MNpupoga 1 LLeHHOCTb OCHOBHbIX NPaB IOPUANYECKUX NNLY

OC06EHHOCTLI0O OCHOBHbIX MpPaB PUANYECKMX NUL, BASIETCH TO, YTO Takme npasa B 60MbLUMHCTBE CBOEM
Kak 6bl «<HEBUOUMbI», TO €CTb OYKBas/IbHO He 3aKpensieHbl 3a opraHn3auusMuy, 1, Kak 6b110 NokasaHo Ha
npakTnyecknx npumepax ECMNY un Cyga EC, BbiBOASATCA NyTeM Cyne6GHOro TO/IKOBAHUS U3 MOJTOXEHWI
[OKYMEHTOB O MpaBax 4yenoBeka. C 04HOIA CTOPOHbI, MOXHO YTBEPXAATb, YTO MO CBOEI Npupode npasa

% ECtHR. Société Colas Est and Others v. France. Application no. 37971/97. Judgment of 16 April 2002. § 40.

8 ECtHR. Autronic AG v. Switzerland. Application no. 12726/87. Judgment of 22 May 1990. § 47.

61 ECtHR. Comingersoll S. A. v. Portugal. Application no. 35382/97. Judgment of 6 April 2000. § 36.

52 Cwm., Hanpumep, ECtHR. Russian Conservative Party of Entrepreneurs and Others v. Russia. Applications nos. 55066/00 and
55638/00. Judgment of 11 January 2007.

8 ECommHR. X. and Church of Scientology v. Sweden. Application no. 7805/77. Decision of 5 May 1979. P. 68.

6 Cwm., Hanpumep, ECommHR. Association and H. v. Austria. Application no. 9905/82. Decision of 15 March 1984. P. 191,
ECommHR. Young, James and Webster v. the United Kingdom. Applications nos. 7601/76, 7806/77. Decision of 11 July 1977. §
167.

% Cwm., Hanpumep, ECommHR. Verein «Kontakt-Information-Therapie» (KIT) and Siegfried HAGEN v. Austria. Application
no. 11921/86. Judgment of 12 October 1988. § 1.

% EBponeiickasi koHBeHUMss 1950 roga okasana GOMbLUOE BAMsIHWE Ha pasBWTMe npaBa EBponeiickoro cotosa. Tak, cT. 6 (3)
[Lorosopa o EBponeiickom coto3e 1992 roga rnacut: «OCHOBHbIE MpaBa, Kak OHW rapaHTupoBaHbl EBponeiickoli KoHBEHLMel 0
3awyTe npas YesrioBeka M OCHOBHbIX CBOOOA W Kak OHW BbITEKAKT U3 O6LWMX A7 TOCYAapCTB-Y/IEHOB KOHCTUTYLMOHHbIX
TPaguuWin, BXOAAT B cogepxanune npasa Coto3a B KauecTse 06LMX NPUHLUMNOB». HepaspbiBHYto cBA3b ¢ EKIMY noatsepxaaet B
ToM ymncne n Xaptnss EC 06 ocHoBHbIX npasax 2000 roga, 4To OTPaXKeHO He TOMbKO B npeambyne, HO 1 CT. 52 1 53 fokymeHTa.

57 TepMuH «Kaxaplii YUenoBeK MMeeT NpaBo» UCMonb3yeTcsa B CT. 2, 3, 6, 7, 8, 10, 11, 12, 14, 15, 29, 33, 34, 35 XapTuu EC.

% Tak, cornacHo cT. 42 Xaptum EC topuguueckue nuua (Hapsigy ¢ (husnyeckve nvuamMm) MMET NpaBo LOCTYNa K AOKyMeHTaMm
EBponeiickoro napnameHTa, Coseta 1 Komuccum EC.

5  Hanpumep, B yxe ynomsHytom gene Bank Mellat v. Council of the European Union (2013) Cypg o6uieii topucaukuum EC
NpuU3HaUT NPUMEHUMOCTb K HOPUAMYECKUM fMuam MOMOXeHWin CT. 17 (npaBo cOBGCTBEHHOCTM), CT. 41 (NpaBoO Ha xopollee
ynpasneHue), cT. 47 (Npaso Ha ahdpekTMBHOE 06xanoBaHve 1 Ha AOCTyn Kk 6ecnpuctpacTHomy cyay). European General Court.
Bank Mellat v. Council of the European Union. Case T-496/10. Judgment of 29 January 2013. § 36.
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OpUANYECKNX NUL, NPOM3BOAHLI OT WAEW MpaB 4YenoBeka W, COOTBETCTBEHHO, He HaxogATca C
nocnefHUMN B paBHOM MosioxeHun. C Apyroil CTOPOHbI, cama uaes MHAMBMAYasbHbIX NpaB 4YenioBeka
BO3HVK/1a BO MHOITOM 6narofapsi KONekTUBHbIM 06 beAVHEHUAM U IOPUANYECKAM SMLAM NPOoLUIoro. Tak,
K. B. ApaHoBckuii, C. 1. KHs3eB 1 E. B. X0X/10B yTBEPXAAOT:

MpaBa npunucann cobCcTBEHHO 4yenoBeky okoso XVII Beka, a mpexgae OTHOCUAM UX K 06LuHaM n
COC/IOBUAIM, CBA3bIBA/IM C MNOXa/I0BaHHbLIMU, KYM/IEHHbIMA WAW HaC/EeACTBEHHbIMU TUTynamu, C
NoNIOXEHNEeM JNoAel B KOPNOPaTMBHLIX 06pasoBaHMsAX, HO He C WX MPUHALMEXHOCTbIO K pody
yenoBeyeckoMy. XOTsi CBOOOAA accoumauuii M KakeTcs MepBbiM MOKOJIEHWEM MpaB 4YesioBeka, Ho
npexae He OTAeNbHbIi 4enoBek Obl1 HOCUTENEM TOPOACKMX, LEXOBbIX, OBOLUMHHBIX, NPUXOACKMAX M
TMAbOecknX npuBUAErnii, a camv 06pasoBaHWA Kak MEepPBUYHbIA CyObEKT MNOAYMHANN JINYHOCTb,
Nno3BoMAA eid, 0f4HaKo, Mosb30BaTLCA BbIrogamy OT KOPMNOpaTUBHBIX Mpas W Nosyyarb B HUX 3aLuTy.
Jiwb ¢ TOPXEeCTBOM MPOTECTAHTCKOro WHAMBUAYyanM3Ma CTapylo KOpMopaTtMBHOCTb NOTecHuNa Ta
cBoboga 06beAVHEHNI, TAe IMYHOe peLleHre rpaxaaH CTaslo YC/I0BUEM UX YUPEXAEHUS U y4acTus B
HUX, KpOMe, OblTb MOXET, MyHWUMNaIbHbIX KOPRopauuii, NonynpuHyanMTeNbHbIX Npodhcol30B U
NPOPCOO3HOIO KOJIEKTUBHOTO YJIEHCTBA B HEKOTOPbIX COLMAINCTUYECKUX NapTusix’®.

ABTOpbI CnpaBed/IMBO 3afalTcs BOMpocoMm: «KonnektnB cpean CyObEKTOB pas3Be HOBOCTb, €C/n
obwHoctn (annogHas, OGrwprepckasd w gp.) CcTasiv NPaBocyObEKTHbIMU paHblle, 4Yem OoTAeflbHas
NIMYHOCTL?» ™,

O BbIBOAMMOCTU MpaB 4YesioBeKa W3 MpaB KO//IEKTVMBHbIX 06pa30BaHWuii, rnaBHbIM 06pa3oMm
PennMrno3HbiXx 06beguHeHunin, nucan ewe . EnnuHek. B cBoeM Tpyge, NOCBALWEHHOM ppaHLy3CKOi
[Jeknapaumm npae yesoBeka M rpaxgaHumHa 1789 roga n amMepukaHcKon [eknapauum He3aBrCMMOCTM
1776 roga, HEMELKUIA YYEHbI YyTBEPXAA, YTO UAES VHOUBMAYa/TbHbLIX MpaB 4YesioBeKa NMPOUCXOAUT OT
NPOTEeCTAHTCKOro yyeHus MHAeneHAeToB (KOHrperaumMoHaIMCToB), COrNacHO KOTOPOMY LIePKOBb A0/MKHA
O6bITb MOMHOCTBLID OTAENeHa OT rocyAapcTBa, a Kaxaas penurnosHas obwmHa [o/mkHa obnajatb
aBTOHOMMEN. ABTOpP OTMEYAET, YTo

[Tlakoin cyBepeHHbIli MHOMBMAYa/IM3M B BOMpPOCax Bepbl NPMBOAWMA K 4YpPe3BblYaiiHO BaXKHbIM
npakTU4yecknMm nocneacTeusiM. M3 aTux Hadyas, B KOHLE KOHL0B, BbITEKaSIO TpebGOBaHNE U NpU3HaHNE
NOJIHOW, HEeorpaHNYEeHHOW CBOGOALI COBECTH, a 3aTeM yOeX/AeHne, YTo 3Ty CBOGOAY MOXHO OoTCTanBaTb
Kak NpaBo, KOTOPOE He [apOBaHO KaKoK-M6G0 3eMHOK B/IACTbIO U KOTOPOE, MO3TOMY, HE MOXET ObITb
OrpaHNYeHo HIKaKo 3eMHOH0 BNlacTbio’2,

CnepoBatenibHO, NpaBa 4esioBeka W npasa HPUAUYECKMX UL, UCTOPUYECKU B3aMMOMNPOU3BOAHI.
OfHaKo COBPEMEHHAs BbIBOAMMOCTb MOC/IEAHUX, MOCTPOEHHAst HA aHTPOMOMOPMPHLIX HaYanax, To ecTb
nyTeM ynofo6/eHnsi cTatyca opraHu3auuy cTaTycy YesioBeka, He NINLAeT 3TU npaBa camoCTOsITe/IbHO
MPVPOABI N AaBTOHOMHOI LLIEHHOCTH.

Takasi LeHHOCTb UrpaeT A0BO/IbHO BaXHYIO PO/ib B NPABO3ALLMTHOM AEATENIbHOCTM U 3aK/0UYaeTCs B
OpraHM3auMoHHOM 1 YMpaB/IEHYECKO (DOpME PUAMYECKOTO Nnua, 6Gnarofaps KOTOPOi 4enoBek
noslyyaeT BO3MOXHOCTb AOCTWYbL TEX LefIeil N peasin3oBaTb XM3HEHHbIE M1aHbl, KOTOPble HEAOCTYIHbI
eMy B MHAMBMAYa/IbHOM KadecTBe’®. Tak, MO/IMTUYECKME NapTUM CO34A0TCA Kak 06beauHeHve noaei
onpeaeneHHbIX NOMNTUYECKUX B3IMSA0B A/ COBMECTHOTO yyactTus B 60pb6e 3a BfacTb, PEIMIMo3HbIe
opraHv3auuy — paay oTnpas/ieHUs1 COBMECTHbIX PEUTMO3HbLIX NPaKTUK, KOMMEpPYECK/e NpeanpuaTns —
C LeNnblo 00beAVHEeHUst KanuTasioB W MOJSyYyeHust O6LLEro A0XO0Aa, Npodpcoro3bl — As CNIoUeHUs
TPYLSALLMXCSH U KOJIEKTVBHOW 3aluTbl TPYAOBbLIX Npas. EBponelickuii Cys HEOAHOKPATHO NoAYepKuBaUl,
4TO TpaXaaHe [O/MKHbI UMETb BO3MOXHOCTb YUYpexXAaTb topuavyeckue nuua, KOTopble Mo3BO/ST UM
[eiicTBoBaTb COBMECTHO B 06/1aCTV KX OOLUMX WHTEPECOB, MOCKO/IbKY 3TO SBMSIETCA OAHWM W3
BabKHELLMX acneKToB npasa Ha cBoGoy 06benHeHns ™,

0 ApaHoBckuii K., KHazeB C., XoxnoB E. O npasax 4enoseka U coyuasibHbIX rpasax /| CpaBHUTENbHOE KOHCTUTYLMOHHOE
0603peHune. 2012. Ne 4. C. 67.

T Tam xe. C. 68.

2 EnnuHek T. [eknapayus npas 4esnoseka u epaxdaHuHa. Mep. ¢ HeMm. A. 3. Bopmca. 3-e u3g., gon. M.: Tunorpadmsa T-Ba
M. A. CbiTuHa, 1906. C. 45-46.

3 Isiksel T. Op.cit. P. 998.

7 Cwm., Hanp., ECtHR. Sidiropoulos and Others v. Greece. Application no. 26695/95. Judgment of 10 July 1998. § 40.
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B TO )Xe BpeMsi OCHOBHbIE MpaBa lopuUANYECKMX ML, 06eCneUnBaloT He TONbKO NHAMBUAYAsIbHbIE, HO 1
O6LLECTBEHHbIE WHTEPECbl. 3TO B OCOOGEHHOCTM KacaeTCcsi Tex COouMasibHbIX MNpobrem, B KOTOPbIX
opraHusauummn (4awe BCero HeKOMMep4yeckue) 3aHUMMaloT BecbMa akTWBHYH nosuuuio. B HepaBHem
pelleHMn no pAesny, 3aTpoHyBLUEMY Mpo6reMy n3MeHeHus knumarta, ECMY npusHan npuemsaemocTb
Xanobbl accoumaumm-3asBuTenst B CUMY «0COObIX CoobpaeHuii» (aHrn.: special consideration) n npu
3TOM OTK/IOHW/T obpalleHnsa onsnyeckmx vy, npotus Lsenuapumn. B aTtom gene accoumauus «Moxusblie
XEHWMHbI 3a 3aWmTy Kaumarta» M ee YeTblpe yyacTHMUbl YTBEpXAasn, 4TO LuBeilapckme BracTu He
npeanpvHUMatoT AOCTaTOYHbIX MEep A/ PeLleHns npobnembl u3MeHeHns knmmata. Esponelickuin Cyg
yKasas, 4YTO >XEHLUMHbI-3a8BUTE/IbHMLbI HE COOTBETCTBYKOT KPUTEPUSIM XXEPTBbl HAaPYLUEHHbIX Mpas.,
MOCKOJIbKY He [oKasasv, YTO NOCTpafasiv JIMYHO U HENOCPeACTBEHHO OT MOCAEeACTBUMA KIMMaTUYECKMX
U3MeHeHuii B pesynbrate 6e3nelicTBuMA BracTell, B TO BpPeEMS Kak accouuauuu, KOTopble urparT
3HAUNTENIbHYIO PO/Sib B KIMMATMYECKOW MOBEecTKe Kak ob6lleli npobneme uyenoBeyecTBa, MOryT
obpawiatbCa € Uenbl 3aluTbl NpaB Tex, KTo nocTpajas W PUCKyeT cTaTb MNOCTpajaBliMM OT
HeGnaronpuaTHbLIX MNOCNEACTBU M3MEHeHUs Knumata’™. [ns Takmx accouvauuii EBponelickuii Cyn
yCTaHaB/IMBaET OMpefesieHHbI NepevyeHb YCNOBWIA (3aKOHHas perncrpauus, uenu accoumaumn u
Xapaktep ee [eATeNbHOCTW, MpaBo3aluTHass KOMMETEHTHOCTb, NPeACTaBUTENbHOCTL U Ap.), B
COOTBETCTBMM C KOTOPbIMM OHWU 06nagatoT locus standi™®. B utore ECMY npusHan, yto B OTHOLLEHUN
accoumauun-3asasutens LLesenuapus He BbINOHW/IA CBOM KOHBEHLUMOHHbIE 0653aTe/bCTBA, CBSA3AaHHbIE C
KMMAaTUYeCKMN N3MEHEHNAMW, B YACTHOCTU, He paspaboTana ahpekTVBHOE 3aKOHOAAaTEIbCTBO B 3TOM
BOMPOCE 1 He AOCTUMNA LeNIEBbLIX NoKa3aTesieli cokpalleHusi BbIGPOCOB NapHMKOBbLIX ra3oB’’.

Kpome Toro, npu peanusaumm coumasibHbIX MHTEPECOB 0COO0 BavkHAsA pPosib NPUHAANEXAUT CpeacTBam
MaccOoBOl MHdopMaLMKn, Ha KOTOpbIX BO3Naraetca 3agadya no MHGopMupoBaHui obulectBa. O6 3ToM
[OBO/IbHO y6eanTensHo nuwet 6enbruinckuii npodpeccop M. Onveep, oTMeYyas, YTo KOMNaHUN AO/IKHbI
o6nagatb OCHOBHbIMWM NpaBaMuW He TOMbKO A1 COOGCTBEHHON MNOMb3bl, HO M BO 6Gnaro Apyrux u
O6LLECTBEHHOCTU B LE/IOM, MOCKOMIbKY B COBPEMEHHOM MWpPE, B KOTOPOM MpakTuyecku nwboe
n3gaTesnibCTBO ABAETCA PUANYECKM NULOM, cBO6oAa C/oBa «6blfa 6bl NYCTbIM 3BYKOM, €Cnn Obl He
3auyiana n3gaTenbckyo KOMMaHuio, a Takke aBTopa 1 Apyrux ousnueckux amux»’e,

Takum 06pa3om, NpaBa YesioBeKa nosyyaroT ewe O4MH, Hapsay ¢ UHAMBUAYa/IbHBIM U KO/TTEKTUBHBIM,
YPOBEHb 3allMTbl — KOpropaTuBHbIii. ObecneymBas UHAVBUAYaSIbHbIE W OOLLECTBEHHLIE WHTEPECHI,
OCHOBHble MpaBa HPUAMYECKMX NNL, BbICTYNAKT LEHHbIM WHCTPYMEHTOM TrpaXKAaHCKOro 06LecTBa,
YKPenAsT AemMokpaTuyeckne npoueaypsbl, Naopann3M, rMacHoOCTb, LWNPOTY B3MS40B, TO/IEPaHTHOCTL, a
caMu OpraHusauuu CTaHOBSITCS HOBbIM 3BEHOM MpexXHei Tpuaabl «4yefioBeK — 0O6LIecTBO —
rocyapcreo».

3aknuyeHne

YTBEpXAEHME O TOM, YTO LIEPKBM, KOprnopauuu, MeaunakoMnaHuuM, HEKOMMEpPYECKMe opraHusaumn u
[pyrve TuMbl OpUANYEcKUX N, 06/1aAalT OCHOBHLIMI NpaBami B paMKax MexAyHapo[HOro npasa U
npoueccyasibHbIMI CNOCco6amMM 3alyUThbl TakMX NPaB B HEKOTOPbIX MEXAYHapOAHbIX opraHax (rNaBHbIM
o6paszom eBporeiickix) hopMUpyeT HOBOE, LIEHHOCTHOE NpeacTaB/ieHMe 06 MX ponu B 3alimTe npas
yenoBeka. OTHbIHE OpraHuU3aLMOHHO-yNpaB/eHYeckas dopMa pUANYECKUX NNL, BOCPUHUMAETCS He
MPOCTO B KayecTBe «MN/OLWAAKU» 15 peasiv3almy COBMECTHbIX TPYMNMOBbIX MHTEPECOB, HO BbICTyNaeT

s [O. NeTcac yTBEpXAaeT, 4To B 3TOM fefie accoumaumsi obecrneurBasia KOHBEHLMOHHbIe MpaBa GyAyLiUX MOKONEeHWiA unu
COBPEMEHHbIX HOBOPOXEHHbIX, KOTOPbIE NOTEHLMA/IbHO MOTYT MOCTPaAaTh OT MU3MEHEHWS KNMMaTa, NPOUCXOASALLEro CEerofHs
No BMHE COBPEMEeHHbIX roCyfapcTB, 0653aHHbIX C HUM 6opoTbes. U xoTa cam ECIMY ogHO3HAYHO Tak He BbiCKa3blBasiCs, aBTop
HacTavBaeT Ha TOM, 4YTO NPV BHWMATEIbHOM MPOYTEHUM NOCTAHOBMEHUA MOXHO ybeauTtbesi, 4yTo CyA CTPOUT CBOHO
apryMeHTauUMi0 BOKPYr K/IHOYEBOI ponu 6yaywimx nokoneHuii. Mo ero MHeHuto, ECIMY nocumtan 6yayuine NOKoneHust
NOTEHLMaIbHOV XEPTBOW OT HbIHELLHETO U3MEHEHWS Knumara, 4To JaeT npasBo accoumauyamM AeiicTBoBaThb B UX MHTEpecax yxe
ceiivac (Letsas G. Did the Court in Klimaseniorinnen create an actio popularis? EJIL: Talk! Blog of the European Journal of
International Law. URL: https://www.ejiltalk.org/did-the-court-in-klimaseniorinnen-create-an-actio-popularis/ (aata ob6patyeHus:
12.06.2024)).

5 CM. nogpobHee o Tpe6oBaHWsx ECMY K hU3NUECKIM U IOpPUANYECKMM IULAM, NPETEHAYIOLWMM Ha CTaTyC 3asiBUTENS U XePTBbI
HapyleHHbIX NpaB B KOHTeKCTe climate change: ECtHR. Verein KlimaSeniorinnen Schweiz and Others v. Switzerland,
Application no. 53600/20. Judgment of 9 April 2024. § 458-503.

7 Ibid.

8 Oliver P. What Fundamental Rights... P. 49; cm. Takxe Kulick A. Op. cit. P. 559-560.
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[OMNOMHUTENbHBLIM, & B HEKOTOPbIX C/lyvyasiX €4MHCTBEHHO BO3MOXHbLIM CMNOCOGOM 3alluTbl NpaB nuL,
CTOSAILLMX 3@ OpraHM3aLmeil.

HapeneHve opugnyecknx nu, nogobHO YenoBeky OCHOBHbIMK NpaBamy U NpU3HaHWe opraHv3aumii
XEepPTBaMMN HapyLUEHUS KOHBEHLMOHHbIX rapaHTuidi Hapagy ¢ n3nyeckMmn amuamm No3BossieT B3rSHYTb
Ha KOHLENUMI0 NpaB YenioBeka C HOBOrO pakypca. MNpexae Bcero Kpyr 6eHecdrLmapoB KoHuenuun 6onee
He orpaHU4YMBaEeTC CaMUM YE/T0BEKOM U, KaK Obl CTPAHHO 3TO HU 3By4Yaslo, BK/IHOUYAET HEYETOBEYECKMX
cybbekToB. Kak y)xe oTMevasiocb, Npaea YesioBeKa CTasii CBOET0 poAa aKCMOSIOrMYeCcKO KOHCTPYKUNED
4N hOpMUMPOBaHMST HOBbIX MPaBO3alUMTHBIX YYeHWiA. B cBOeli KHWre, MOCBSILLEHHOW MCTOpMU NpaB
yenoseka, J1. XaHT cnpaBe/IMBO YKa3blBaEeT:

MpaBa Hefb3si ONpeAenuTb pa3 M HaBCEraa, MOCKOSbKY WX 3MOLMOHasIbHash OCHOBA NPOAO/IKAET
MEHSTLCA, OTYacCTM B OTBET Ha fAeKnapupoBaHue npas. [paBa ocTalTcs Mo BONPOCOM, NOTOMY UYTo
Halle npefcTaB/ieHne 0 TOM, KTO UX MMEET U YTo 3TO 3a MpaBa, NOCTOSIHHO MeHsieTcsi. PeBontouyst B
o6nacTv NpaB YesioBeKa No OnpeaeneHunto Npoao/mKaeTcs ™.

3KCTpanonsAuua 4YenoBeyeckux MpaB Ha HeuyenoBeYecKMX akTopoB, HA MepBbl B3rNAfd, MOXET
noKasaTbCs 3a6/yX/AeHNEM UM e YNPOLLEHNEM, CKPbIBAOLLMM 0CO6YH0, HE3aBUCKUMYIO U YHUKA/IbHYHO
npupody npas HPUANYECKUX JfILL, XUBOTHbLIX, MPUPOAHLIX 06BLEKTOB. OfHAKO MNPUMEHUMMOCTb MpaB
yesioBeka B 3TOM C/lydae OGbSCHAETCS TeM, YTO Takve npasa CTasim AOCTYMHbIM W MOHSATHBIM A1 BCEX
cpeAcTBOM GOpb6bl C HAaCWIMEM, XXECTOKOCTbI W 3710ynoTpeGreHnem. BosHukwve 6ykBaslbHO B
pe3ynsTate 06LIEMUPOBOI Tpareau ¥ MHOFOMU/IIIMOHHBIX XXEPTB, HO [OKa3aBLUVE OMbITOM I BPEMEHEM
CBOIO COCTOATENBHOCTb M HEO6X0AMMOCTb, NpaBa YesioBeka ctasu lingua franca B guckypce o sawute
HOBbIX — W/IN CKOpEee Mpex/e UrHopupyeMbIX — Cy6BLEKTOB, U NMOTOMY CETOfIHSI TaKUMU NpaBaMu MoryT
06naaatb gaxe Te, KOMy NepBOHAYa/IbHO OHU He MpUHaAIeXasu.

FROM AN INDIVIDUAL TO A CORPORATION: TOWARDS THE
ANTHROPOMORPHIZATION OF CORPORATIONS IN INTERNATIONAL LAW

LUNEV. A.
Andrey Lunev — Candidate of Sciences in Law, lecturer at the
International Law Department of the Ural State Law University named
after V. F. Yakovlev, Ekaterinburg, Russia (a.a.lunyov@usla.ru).
ORCID: 0000-0001-8714-5146.

Abstract

The idea that all human beings have universal, equal, and inalienable rights is no longer just a doctrine of human rights protection
from an encroachment by the state. It has also become a standard for the development of new legal concepts, such as corporate
human rights. Corporate human rights concept is based on the idea that national corporations have rights similar to human rights
(e.g., freedom of expression, prohibition of discrimination, right to housing) and can demand that these rights be protected at the
international level. Using anthropomorphic logic and drawing an analogy with the rights of other actors (states, animals, and nature),
the author argues that the status of corporations in international law is increasingly likened to the status of an individual. The paper
demonstrates the essence of the corporate human rights concept and its practical application in some judicial and quasi-judicial
human rights mechanisms. Priority is accorded to European systems (the European Union and especially the Council of Europe)
whereby the rights of corporations are guaranteed in the most comprehensive manner. The article also explains how the
fundamental rights of corporations are derived from the fundamental rights of individuals, and supports the significance of the
organisational and managerial structure of corporations for a more effective protection of individuals. The author concludes that the
concept of human rights continues to grow in terms of expanding actors and strengthening the importance of non-governmental
organisations in the human rights field.
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OBA3ATE/IbCTBO HE CYAUTbCA B MEXXAYHAPOAHOM NN HALUNOHAJ/IbBHOM
NMPABE
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FanbnepuH Muxaun JIbBOBUY — [OKTOP OPUAMYECKUX HAyK,
3aBedylowmii  kadpegpoii  MexayHapogHOro  npaBocyaust  Mpu
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AHHOTauuA

B cratbe gemoHcTpupyeTcs obuas npobnema OTCYTCTBUSI YHMBEPCAIbHbIX NPABOBbIX KPUTEPUEB AOMYCTUMOCTU COrnalleHnin 06
oTKase OT WCKOB B HaUMOHa/bHble Cyfbl W MexgyHapogHble TpubyHasbl. B ycnoBuax rnobanbHOroO M3MEHEeHWs BOCMPUATUA
CUCTEMbI HOPUCAMKLMOHHON 3allWTbl HA HALUMOHAIbHOM N MEXAyHapOAHOM YPOBHSX AocynebHble n BHecyAebHble cornatleHmst o6
yperynmpoBaHum Hem36exHo GyayT nonyyaTb pacnpocTpaHeHne U BCKOpe, Kak HeKoraa cAenkn O NPU3HaHUM BUHbI B aMeprKaHCKOM
npase, MpeBpaTATCS W3 WCKIHOYEHUS B MpaBuiIo, B camy cUCTeMy npasocyius. Bes ycnosuii 0 B3aMMHOM OTKase OT UCKOB B
HauMOHa/bHbIE U MeXAyHapoaHble TpUOyHasbl (M CTOPOH COrNalleHusi, U BCeX UX pPe3neHToB) He CMOryT 06oiTuCh 1 GyayLive
MEXrocyapCTBEHHbIE COrMalleHns 06 yperynmpoBaHun KOHQIUKTOB. PyHAAMEHT Takux CorfalleHnii — npuaaHne topuguyeckon
CU/bl COAEPXAaLLUMMCS B HUX OKOHYaTefNbHbIM OTKa3aM OT obpalleHus ¢ uckamu. Ha oTkasbl, KOTOpble BeAyT CBOK WCTOPUIO CO
BPEMEH PUMCKOIO Npasa, YXe Hesb3si CThIA/IMBO 3aKpblBaThb r/1a3a Wan rHEBHO OTBEpPraTb UX, CYATas yrpo3oii NpaBoBbIM YCTOSAM.
C “cnonb3oBaHMeM UCTOPUYECKUX MPUMEPOB, NMPaKTUKN MEXAYHapOLHbIX U HaLMOHa/IbHbIX TPMOYHaI0B B CTaTbe MOAEMpyeTcs
MeXaHW3M peryiMpoBaHus OTKa3oB OT WCKOB W TPeboBaHWi, KOTOPbIA Y4YMTbIBAET MOMIOKEHUA YaCTHOrO W Ny6aMuYHOro,
mMaTepuasibHOro 1 NpoLeccyasibHOro, HauMoHa/IbHOTO M MeXAyHapoAHOro nNpasa, HeobxoaMMOoCTb obecneyeHus 6anaHca, ¢ OgHON
CTOPOHbI, 3aLWMThbl hyHAAMEHTaSIbHLIX NPaB U CBO60A, BK/IHOYAS NpaBo Ha JOCTYN K Cy4y, a ¢ Apyroii — cBobofpl AOroBopa.

KnioueBble cnoBa

YPEerysimpoBaHne MexayHapoAHbIX CMOPOB, 3aliMTa Npae uyesioBeka, AOCTYN K MpaBOCYAWto, MPUHLMM CyGCUMAMAPHOCTY, OTKas OT
npasa

Ana untupoBaHus: ManbnepuH M. J1. O653aTeNbCTBO He CYAMTLCA B MEXAYHApOAHOM 1 HauuoHabHOM npase // XXypHan BLUS no
mexgyHapogHomy npasy (HSE University Journal of International Law). 2024. T. 2. Ne 2. C. 43-58.

https://doi.org/10.17323/jil.2024.22261

BeepgeHune

HenocpeacTBeHHbIM MOBOAOM A1 HanuMcaHWa cTaTbW CTaslo NOCTaHOBMeHWe no aeny bowkowesuy
npomus Cep6uu*, BbiHeceHHoe 5 mapTa 2024 roga EBponelickum Cyaom o npaBam yenoBeka (oanee —
ECIMNY, Esponelicknin Cygn). O6CcTOsITENbCTBA fA€/1a TakoBbl. 3asBUTeNb — rpaxaaHuH Cepbun —
pabotan BoguTenem B Ny6AuMyHOW Komnawuu (cepb.: javno preduzece), CO34aHHON CepoCKMM
npaBuUTENbCTBOM /181 YNPaBMNEHUST PacrofioXeHHbIM B KoCcoBO? MpUpoAHbIM napkoMm. B 2005 rogy oH
nogas MCK MPOTMB CBOEro pabortofarens u pecrnyb/MKaHCKOro MUHUCTEPCTBA 3alluTbl OKpYyXatoLlein
cpefbl ¢ TpeboBaHMEM BbINAATUTL MPUUMTAIOLLYIOCA €My pasHULy MeXay MoyvYeHHOW 3apaboTHOl
NAaToli U MOBbIWEHHbIM (4BOMHLIM) OKNaA0M, KOTOPbI/A Obl1 €My NOMOXEH MO 3aKOHOAATENIbCTBY Kak
vy, XvByLlemy v pabortarolemy B Kpae.

JobuBLLMCL YAOBMETBOPEHUSA HALMOHA/IbHLIM CYA0OM YacTu AEHEXHbIX TpeboBaHWiA, paboTHUK Havan
npoueaypy NpVHYAUTENbHOTO B3biCKaHusA. Bckope emy (Kak M BCeEM ero Kosieram, HaxoAuBLUMMCS B
TakoW e cuTyauuun) pabotogatesib NPeL/IOXNI 0TO3BATb UCTIONHUTENbHbIE NINCTbI B3aMEH Ha obeLlaHne
BbIMNIATUTb NPUCYXAEHHbIE CYMMbl, Kak TOMbKO 6yaeT pas3b/ioKMpoOBaH pacuyeTHblli CYET KOMMNaHWUM

! TMocTtaHoeneHve Esponeiickoro Cyaa no npasam yenoseka (YeTsepras cekuusi) oT 5 mapta 2024 roga no aeny Gowkouesuy
npomus Cep6uu (Boskocevic v. Serbia (XKanoba Ne 37364/10).
2 CropHblii MexayHapogHO-NpaBoBoii cTaTyc KOCoBO B 3TOM [iefe 3HAUYEHWsi He UMEET.
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(3aMOpPOXEHHbIA B UCMONHWUTENBHOM NMPOU3BOACTBE), HO B /IIOOOM C/lyyae He no3gHee MATHaAUaTV AHel
C [JaTbl noslyvyeHnss Heobxogmmoro dhuHaHcuMpoBaHusa U3 benrpaga. MpepnoxeHusa 3assutenem O6blv
NPUHATBI: B KOHUEe Mas 2010 roga oH noAnucasl ¢ KoMnaHvel cornaweHne 06 yperyivpoBaHuu, B Cuiy
KOTOPOro ohvLMasibHO OTKa3asiCs OT B3bICKaHWA 40/ra C UCNO/Ib30BaHNEM MEXaHu3ma UCMONHUTENBHOIO
Npomn3BoACTBa (OHO TYT Xe 6bl10 npekpatLeHo cygom). OgHako Yepes NoATopbl HeAeM OH nepesymMmal 1
obpartunca c xanoboin B ECIMY, ccbinascb Ha HapyweHne Cepbueil rapaHTMpOBaHHOIO 4acTbilo 1
cTatby 6 KOHBEHLMM O 3awuTe MpaB 4YenoBeKa U OCHOBHbIX C€BOOOA (ganee — KoHBeHUMs) npaBa Ha
Cyfe6Hyl 3awmTy. MpaxgaHnH yTBepxXaasl, yYTo cornaweHne o6 yperynimpoBaHun 6b1/10 NOANUCAHO UM
nog BAUSHMEM TSXEN0oro (PMHaAHCOBOTO MOMOXeHUA (B KOTOPOM MOBWHEH pabortodaresb). Takum
o6pas3om, 0TKa3 (aHrn.: waiver) oT NPUHYAUTENbLHOIO UCNO/THEHNS BBIHECEHHOIO B €ro nonb3y cyAe6Horo
peLleHns HegelcTBUTENEH.

Moka Aeno paccmaTpuBasiocb €BPOMECKOW MHCTaHuMen (0T nogayn xanobbl Ao ony6/MKoBaHUS
peweHua npowsio 6e3 masioro 14 net), BoguTenb ycrnen 6e3ycnewHo ocnopuTb cornawleHve o6
yperynuposaHum B KOHCTUTYUMOHHOM cyae Cepbum, KOTOpPbINA, He BAaBasiCb B CYTb 3asB/1EHNS, OTKa3asl B
€ro paccMoTpeHunm no cyrybo npoueccyaslbHOMy OCHOBaHWIO:  COrfnalleHne He sBAseTcs
WHAVBUOYa/IbHbIM ~ BNacTHbIM  (TO €CTb  HEHOPMAaTuBHbIM) akTOM, a MnpeAcTaBnseT Ccoboi
rpaxaaHCcKo-nNpaBoBOW  JOroBop  (aHrn.. private-law  contract), He nNogfexawmin OueHke B
KOHCTUTYLMOHHOM CYA0MNpOM3BOACTBE.

K TpeboBaHuam B ECMU no3xe pgobaswnca anu3og npegnonaraeMoro  HapyllueHus
rocyapcTBOM-OTBETYMKOM He TOMbKO cTaTbM 6, HO M cTaTbl 34 KoHBeHuun (0653aHHOCTL He
npenaTcTBOBaTb 3(P(PEKTUBHOMY OCYLLECTBIEHUIO MNpaBa Ha WHAMBUAYasbHYHO Xanoby B ECMY):
PYKOBOACTBO KOMMAHWM HanpaBwio 3asiBUTEII0 MUCbMO C OOBWHEHVWEM B HapylleHWM TPYAOBbIX
006s13aHHOCTEl B CBSA3M C TEM, YTO 3asBMTE/lb 00paTUICA B MeXAYyHapoaHbli cya 6e3 npeasaputesnibHol
KOHCY/bTauMM W OoTKasasicad NOAeNUTbLCA [AOKYMeHTamMu, HanpabBneHHbiMM B CTpac6ypr. PaboTHuka
NUCbMEHHO npeaynpeanv 06 YBO/IbHEHUW B Crlydae MPOAO/DKEHWUS Takux OEWCTBUWA, O4HAKO yrposa
ocTanacb Hepeasin30BaHHOM, Y OH MUPHO YLIEN U3 KOMMaHuM 4yepes cemMb JIET Nocne nogaqn xanoobel,
npogoskas oxnaats pewwenns Esponeiickoro Cyga B cTatyce NneHcnoHepa.

Mosnuua orsetumka B ECIY 3aknoyanacb B TOM, YTO 3asB/IeHME O HapyLLeHuu cTatbn 6 KoHBeHUMn
Hernpuemsnemo, MOCKOSbKY, BO-MEPBLIX, OCYAAPCTBO He OTBevaeT 3a [EeAHUss CamMOCTOATEsIbHOro
IOPUAMYECKOTO JSiMua — KOMMaHWKW, BO-BTOPbLIX, 3as8BUTENb He ucyepnan HauuoHaslbHble CcpeacTsa
cyfie6Hol 3aLmnThl.

Mo MHEHWIO NPaBUTENbCTBA, OTKa3 OT Mpasa Ha NPUHYAUTENIbHOE UCNOSTHEHWNE ABMAETCA 3aKOHHbIM,
MOCKOMNbKY 3aKOHHO corfnaileHve 06 yperynmpoBaHuu, fexallee B ero ocHose. paxaaHCKo-npasoBas
LelicTBUTENBbHOCTL COrnalleHns B cepbckux cygax He ocnapuasiacb. Ecnm 6bl 3asBUTENb NOWesn no
nyTV 3awmTbl CBOMX NpaB B (hopMe rpagaHCKOro mcka o NpUsHaHuM HefelcTBUTEIbHbIM 3aK/TIF0YEHHOTO
cornaweHnns (a He ocnapmBaHus AEWCTBUI afMMHUCTPaUMM napka) m emy 6bl10 6bl HENPABOMEPHO
OTKa3aHO, peLeHns TpaXAaHCKMX CygoB MOMM 6bl ObiITb NPEeAMETOM OLEHKM MO CYLIECTBY
KOHCTUTYLMOHHbIM CyAOM. BbiCWwinii cyg mor 6bl OLEHWUTb HEWCNOSIHEHWE MEPBOHAYA/IBHOTO PELUEHUS,
ecnu 6bl 3anBMTEeNb He moAnucan cornawleHve o6 yperynupoBaHuu, a fobusancsa cygebHoli 3awmTbl
CBOVX NpaB KaK B3blCKateflb MO WCMONHUTENbHOMY NUCTY. B utore, no MHEHWIO NpaBUTENbCTBa,
rpaxgaHuHy Oblnn AOCTYMHbI pa3Hoo6pasHble HauMoHaslbHble cpefcTBa 3alinTbl, KOTOPbIMW OH He
BOCNo/ib30BasiCA. Takke OHO 3adBW/I0, 4YTO pabOoTHUK O06pPOBO/JLHO OTKaszasncad OT 3alWuTbl B
NCMNOJSTHUTENbHOM MPOW3BOACTBE, MOCKOSbKY YK/OHEHME OT MOANMCaHWUA COrNalleHns He MOBEeKNo Obl
HaNOXEHNE Ha HEero CaHKLUWIA.

Mo cneunanbHoMy paspelueHutio ECIMY 3aaBuTento ObI10 A03BOSIEHO NPEeACTaBNsATb Cebsi camomy
(6e3 wpwucta) U Jaxe BECTU NEPenncky € CyaoM Ha cepbCKOM fA3blke (a He aHrUCKoM unu
(hpaHLy3CKOM, Kak MOSIOKEHO no obwemy npasuny). Kakue apryMeHTbl 6biiv MpeacTaB/ieHbl Takum
06pasomM TpaxgaHVHOM, OLEHUTb 3aTpPyAHUTENIbHO C YYETOM TOro, 4TO €ro npaBOBO MO3NUMM B
NOCTAaHOB/IEHMN NOCBSALLEHO BCErO TPU C NOIOBUHOW CTPOKW.

B pesynbrate eBponeiickue cygbu eQuHOMIacHO NpusHaay OCHOBHYHO Xaslio6y Ha HapylleHue Yactu 1
cTatbn 6 KoHBeHUMM (NpaBo Ha cnpaBegnBoe v nybnnyHoe pasbupaTenscTBO Aena B PasyMHbIA CPOK
He3aBWCMMbIM 1 6GEeCcnpuUcTpacTHbIM CyAOM, CO3[4aHHbIM Ha OCHOBaHWM 3aKOoHa) HenpuemsIeMOid,
cornacuBlINChL C [OBOAOM OTBETUMKA O HEMcyeprnaHuu HauuoHasbHbIX CPeACTB 3alnTbl. BMecTe ¢ Tem
rocyfapcTtso 6bl/10 NpU3HaHO HapywuTenem ctartbi 34 KoHBeHUumn. Cya OTMETUI, YTO MO ee CMbIC/TY Noj,
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HenpaBOMEPHbIM AAaBMEHNEM Ha 3asBUTENS MOXHO MOHUMATb AaXe KOCBEHHbIE AEACTBUS NN KOHTaKTbI,
HarnpaBs/ieHHble Ha TO, YTOObI OTTOBOPUTbL UMK «/INLLUTL XenaHus» (aHrn.: discourage) BOCMNO/b30BaTbCS
NpaBoOM Ha WHAVMBUAYasIbHYHO Xanoby. HecMoTpsi Ha TO, 4YTO 3asBUTE/lb TaK M He Oblsl YBOMEH U
npogomkan 6ecnpensiTCTBEHHO B3ammogelicTBoBaTb ¢ ECIMY, HapyweHue 6bi10 3admkcnpoBaHo
(npaBga, 6e3 NpUCYXAEHNs1 AEHEXHON KOMMNEHcaLMN, O KOTOPOI 3asBUTENb U HE Npocun).

1. Cy6ecuamnapHocTb nnm 6espasnuume?

Y uuTatenss MOXeT BO3HWKHYTb BOMPOC: YTO XE MpUMeYaTesibHOro yrnsges asTop B, Kasaiocb Obl,
3aypsgHom gene? C chopmanbHoi Toukn 3peHnss ECMY o6ocHOBaHHO OTBepr TpebGoBaHWUS 3asBUTENS,
peasiM3oBaBLUEr0 B HaUMOHA/IbHOM CyAOMpPOM3BOACTBE CBOE AMUCMO3UTMBHOE NPaBO Ha 3ak/oyeHune
MUWPOBOrO COr/NaLIEeHNs, KOTOPbIM OH OTKa3asiCA OT NPUHYAWTENbHOrO B3biCKaHusA. TakMMm obpas3om, ero
npaBo Ha cynebHyIo 3almTy He HapyLLeHo.

Ho o6paTtvim BHUMaHWe Ha TO, Y4TO B NPMBEAEHHOM MOCTAHOB/IEHWUWN OfHA U Ta Xe K/oueBas 415 Beeld
CUCTEMbI rapaHTuii npas u csBobog npobrema AocTyna K HOPUCAMKUMOHHOMY OpraHy ANs WX 3awuThbl
3aTparvBaeTca cpasy B8 O0ByX /10cKocmsix. Bo-nepsbiX, BO BHYMPUHAUUOH&/ILHOU: B KOHTEKCTe
[ONYCTUMOCTM C TOYKM 3PEHUS MEXAYHAPOLHOIO cyaa npedHaMepeHHO20 0TKasa XepTBbl HapyLLeHWs Mo
COrNaleHnto € MNOTEeHUMa/IbHbIM  OTBETUMKOM  (HapyluuTenem) OT rapaHTMPOBaHHON  3aKOHOM
HOPUCANKLUMNOHHON 3awuTbl. BO-BTOPbIX, B MEXOYHapPOOHOU M/I0OCKOCMU: C TOYKA 3PEHUS [OMYCTMMOCTM
npenaTcTBOBaTh (TaKkKe CO CCbIIKOW Ha 4OroBOpHbIe 0653aTeNbCTBa Nnepes HapyluntenemM) peasimsauum
TEM e camblM 3asBUTENIeM nNpasa Ha obpalleHne 3a 3alUMTOol, HO YXXe B caM MeXAyHapoaHbIi cya.

PaccmaTtpuBas nepBblli U3 ABYX acnekToB — OrpaHnyeHne JocTyna K HayuOHa/IbHOMY NPaBoCyANi0 —
ECIMY B noctaHOB/AEHMM Ha MonyTopa CTpaHuuax, CHadasna 6ernio nepevncsimB XpecTomaTuiiHble
npeueaeHTbl N3 CO6CTBEHHON NPaKTUKN O HEOBXOAMMOCTU NCUepPnaHnsa HauMOHaIbHbIX CPeACTB 3aLlUThl,
a 3aTeM [O0C/M0BHO MOBTOPMB NO3WLMIO NPaBUTENbLCTBA, NPU3HAT B 3TON YacTu Xanoby Henpuemaemoi
(4TOGbI 3TO YCTAHOBUTb, HAMOMHMM, MOHAA06MI0CHL NOYTU NOATOpa AecsTKa NeT). OH He cTas OLUEeHMBATb
[0BOAbI O HEAEWCTBUTENBHOCTU COrlalleHns 06 yperyimpoBaHuu.

Ho TOHa/IbHOCTb MOCTAHOB/IEHUS PA3UTENIbHO MEHSETCA B 3aK/IOUUTENIbHONM YacTu, rge pedb MAET O
npegnosiaraeMoOM OrpaHNYeHn BO3MOXHOCTU obpatutecs B ECIMY. Jaxe nogo3peHns B AaBfeHWM Ha
3asBUTENA CO CCbIIKOM Ha ero obs3atenbcTtsa NO TPYAOBOMY [OrOBOPY MNOGYXaatT BO33BaTb K
Henpexoaslleid LeHHOCT! CBOBGOAHOro AOCTyna K npaBocyamio U 6e3 0CObbIX pacCyXAeHWil npu3HaTb
HapyLleHve rocynapcTsom ctatbi 34 KOHBeHUMW, HECMOTPS Ha TO, YTO, CYAsA Mo BCeMy, pabotoaaresib
NPOCW/1 TOMBbKO MOKa3aTb eMy HarpaB/ieHHble 3asaBuTeniemMm matepuasbl (06 OT3biBe Xasnobbl peyb He
Wwna), a B utore BoobLle octaBun paboTHMKa B NOKOe, No3BoNuB obwarsca ¢ ECIMY. He 661710 NpUHATO
BO BHUMaHWe W TO, YTO O KakuMx-Mbo yrposax B CBOM agpec (MpUyeM He OT rocyaapCTBEHHbIX
YMHOBHUKOB, & OT agMUHUCTPaLUN NapKa) rpaxgaHH Ha HaUMOHaUTbHOM YPOBHE He 3asBNs/1, B MECTHbIE
Cy[bl Ha Takne AeliCTBUS He XanoBaJsiCcs.

Ho onpaBgaHo M pasHOe OTHOLUEHWE K HOPUAMYECKON JOMYCTUMOCTM (CaMO)orpaHuyeHns gocrtyna
OOHOro N TOro Xe 3asBUTENS K HAUUOHaTbHOMY U K MEeXAyHapOogHOMy npaBocyguio? MoctaBuM 3TOT
BOMPOC M Tak: MOXET NI NpaBo Ha o6paLlleHne B MeXayHapoAHbIA cyg (M Ha UCNOSTHEHME ero peLleHns)
BbICTynaTb MNpeAMeTOM CoOr/alleHunsl, Tak Xe Kak npaBo Ha obpalleHne B Cyd, HaUWOHasIbHbIA (M
UcrnofiHeHVe ero peweHus)? Ha nepBblli B3rNs4, 3apaHee oOTkasaTbCs OT MpaBa Ha AoCTyn B
HaLMOoHasIbHBIA cyq MOXHO (Hanpumep, 3ak/Il4unB apbuTpaxHoe cornalleHue), a oT 06palleHus B cyj
MEeXAyHapoAHbIi — HEeT, TaK Kak €ero HpucAMKUMS «CBSiTa», MO0 YCTaHOB/iEHA MeXAyHapoAHbIM
foroBopoM. OfHaKo 34eCb BO3HMKAET KOMIM3USA KakK TeopeTUYecKoro, Tak W MpakTMYeckoro nnaHa.
Bo-nepBbiX, B 4YEM CMbICN cOrnaweHus o6 yperyimpoBaHuu, UCKNKYatolwero obpalleHne CTOPOH B
HaLWOHasIbHbINA CyA, eC/v NpaBo 06paLLeHNst UX XXe B MeXAyHapOAHbIin TpMbyHas Mo TeM e OCHOBaHWSIM
UCKIOUNTb HeNb3s1? BO-BTOpbIX, B NOA4ABASAOLWEM OOMbLUMHCTBE C/ly4aeB 3TU NpaBa HACTO/IbKO CUJTbHO
B3aMMOCBSA3aHbl, 4YTO He MbICNATCA gpyr 6e3 gpyra, Tak kak OOblMHO 6e3 obpalieHus npexpe B
HaUMOHaJIbHbBIV CyA, A0 MEeXAyHapoAHOro He Aobparbes (NpuHUMN cybcnanapHOCTV npegnosnaraert, vto
3aWmTa U BOCCTAHOB/IEHME MNpaB [O/MKHbI B MEPBYI0 oO4vepelb OCYLLECTBIATLCA HaLUOHa/TbHBIMU
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cypamn®). BasoBbIM KpUTEPUEM MPU3HAHWS NPUEMIEMOIA Xanobbl He Tosbko B ECMY, HO 1 HEKOTOpbIe
Apyrue mexmyHapofHble TpubyHasibl, BK/OYas MHBECTULIMOHHLIE!, OCTaeTcsl ucyepnaHue 3asiBUTENEM
BHYTPUIOCYAapCTBEHHBIX CPEACTB 3aLlUThI.

DTN coobpaxeHusi, Kak M3BECTHO, nobyxganm ECMY  (4acTo K  HeyaoBO/IbCTBUIO
rocyfapcTB-y4acTHUKOB), B TOM 4uC/le C OMOpOi Ha YNOMSAHYTYH 4YacTb 1 crtarbum 6 KoHBeHuwuu,
norpyxaTbCA B HaUMOHa/IbHble MPaBONOPSAAKM B MOMbITKE BblpaboTaTb Ha MEXOYHapOOHOM YPOBHE
06LLMIT KOHBEHUUOHHBIV CTaHAapT CyAOyCTpPOCTBa U CyA0NpoM3BoACcTBa. POCCUMIICKMM tOpUCTaM O Takmx
NonbITKaX XOPOLUO M3BECTHO U3 nocTaHoBneHuin ECIY, kacaBlUMXCA OLEHKN KaK Hea(deKTUBHbIX Tex
WM WHbIX WHCTaHUMA B OTEeYecTBEeHHOM npouecce®. Takoli WHTEpPec MexXayHapogHoro cyaa K
onpeeneHnio npaBua A58 HauMOHasIbHbIX ViS-&-ViS, N0 OTHOLLEHMWI0 K KOTOPbIM OH de facto BbicTynaeT
«YEeTBEepPTON MHCTaHUMEN»®, MOXHO 06bSACHWUTL: ECMY, ncnonb3yst KOHBEHUWIO, XeNaeT BINATb Ha TO, Kak
Jena «nogHMMatoTCS» K HEMY W3 HaUMOHasIbHbIX HOPUCOMKUMIA, MOCKOSIbKY HEe TOTOB OCTaBMTb 3TOT
BOMPOC BCELLEN0 Ha YCMOTPEHWE camuX rocyaapcTBs.

Ho Kak 06bACHUTb, YTO NPV TaKOM OTHOLUEHUW K OTAE/IbHbIM acrneKkTam PacCMOTPEHUS 2paX0aHCKUX
0en’ HauMOHa/IbHBIMM cyAamMn (MHCTAHLMOHHOCTb, NpaBa YYacTHUKOB, CPOKM, cocTaB cyga v T. 4.°)
HaMHOTO MeHblUee BHUMaHue® MexayHapodHoe npaBocyauve yaensieT nepBeiilleMy Bonpocy: croco6eH
/U cybbekm no cobcmseHHOU B0/Ie BOO6GWE OmMKasambCsi OmM BO3MOXHOCMU obpamumbCsi 8
HayuoHasibHbIl, U, Kak ciedcmsue, 8 culy mpebosaHusi ucHeprnaHusi, 8 MEXOYHapPOOHbIl Cyd?

2. MnpoBas npakTtuka

Kak 6bl CTpaHHO 3TO HM BbIFSIAENO0 B HAlLe BPeMs, KOrga no4YTi BCe OCHOBHbIE CY6LEKTMBHbIE NpaBa — U
MaTtepuasibHble, U NpoLeccyasibHble — MOMYUYNIN 3aKpenieHne U pasBuTe He TOMbKO B HAUMOHAsIbHbIX
KOHCTUTYLMSIX W KOJEKCax, HO B MeX/yHapOofHbIX [0roBopax, OGLUMPHOIA NpakTMKe MeXmayHapomHbIX
CYIoOB W ap6uTpaxeidl, AOKTPUHE W T.[., BOMPOC O BO3MOXHOCTM MPUHATL Ha cebs 0653aTenbCTBO
0TKa3aTbCA OT WCMO/Ib30BaHUSI MMEKLIMXCS CPeACcTB 3alliuTbl B IPakJaHCKOM crope ocTaetcsl 6e3
BPa3yMUTE/IbHOrO OTBETA.

Oxunpaas rocteit, Mbl 3a60TVMCSI O TOM, YTO6bI OHU NOMA/IN HA NPA3AHVK: 3HANN, TAe HAXOANTCS BXO/,
CMOI/IN OTKPbITb [1BEPb. A €CTb NI Y rOCTel NPUUKHBI, KOTOPbIE MOTYT 6biTb NPU3HAHBI YBAKUTE/IbHbIMY
[1s1 TOro, YTOGbI HA 3TOT Npa3fHMK BOBCE He MPUIATU? He nosnyunTcs nn, Y4To Xo3seBa (MeXayHapoaHble
CyfibM) OCTaHyTCA Ha 3BaHOM YXWHe 6e3 rocTeil (3asBuTeneld), KOTopble Tak W He Y3HalT BKyca
MPUTOTOB/IEHHBIX K UX NPUXO/Y U3bICKAHHBIX YTOLEHMIA (3alyLLaeMbIX NpaB 1 cBo6oa)?

B nopsigke onpaBaaHus cTpacGyprckux cymeid, YKMOHMBLLUXCS B MPMBEAEHHOM Bbille NOCTaHOBEHUN
OT CKOJIbKO-/IM60 CofepXaTeslbHOTO AaXe He OTBETa, a XOTsl 6bl pacCyXAeHusi no Bornpocy o6 oTkase
3asiBUTeNs OT 3alWTbl HA HaLMOHA/ILHOM YpPOBHE, 3aMETVM, YTO He TOSIbKO MpPoG/ieMa BO3MOXHOCTU U
nocnefcTBUiA 0TKa3a OT Npaea Ha A0CTYN K NPaBoOCYAMI0, HO U OT CY6bLEKTMBHOIO rPavkaHCKOro npasa B
Lle/IoM, N0 METKOMY 3aMeyaHuto 0f]HOro aBTopa, OCTaloTCs terra incognita, He HaxoAsT YHUBEPCA/IbHOMO

3 CMm., Hanpumep: n. 44 nocTaHoBneHus ECMY ot 29 mas 2018 roga no geny OOO "KA-KOHCAJITUHI (OOO
KD-KONSALTING) npomus Poccutlickoli ®edepayuu (Kanoba Ne 54184/11); benoB C. A. HayuoHa/bHbIl MexaHU3M
ucrno/siHeHus1 nocmaxosaeHuli Esponeticko2o cyda o npasam 4Yesnoseka (Ha npumepe Poccuu) // 3akoH. 2019. Ne 6. C. 77-92.

4 Cwm., Hanpumep: Brauch M.D. Exhaustion of Local Remedies in International Investment Law. International Institute for
Sustainable Development: IISD Best Practices Series January - 2017. URL: https://www.iisd.org/sites/default/files/publications/
best-practices-exhaustion-local-remedies-law-investment-en.pdf (gata o6pateHus: 28.03.2024).

5 CwMm., Hanp.. NMaHoknH A.M. Kpumepuu 3aghghekmusHocmu pocculickoeo Had30pHO20 MNpPOU3BOACMBa, BbIPAGOMAHHbIE

Esponetlickum cydom no npasam 4esoseka /| MexayHapogHoe YronoBHOE MpaBo U MexayHapoaHas toctuums. 2017. Ne 6.

C. 3-6.

Cwm., Hanpumep: OepoB A.W., Tapknes X.WN. O630p npakmuku Boabwol nasamsl Egponelicko2o cyda Mo rnpasam 4esioBeka

(Oekabpb 2018 2. — siHBapb 2019 2.) I/ )XypHan 3apybexHoro 3akoHofaTe/lbCTBa U CpaBHUTENbHOTO npaBoBeeHus. 2019. Ne 3.

C. 113-123.

7 O KOTOpbIX B OCHOBHOM V1 MOWAET pPeYb HUXeE.

Cwm., Hanpumep: PextnHa W. B. CmaHOapm npasosoli ornpedesieHHOCMu epaxoaHcko2o cydonpoudsodcmsa Poccuu u ®@paHyuu

// ApBUTPaXKHBI 1 rpaxaaHckmii npouecc. 2022. Ne 3. C. 56-60.

B n3gaBaemMoM cekpeTrapuaTtoMm Cyda MpOCTPaHHOM PYKOBOACTBE MO npumeHenuto ECMY ctatby 6 KoHBeHUMM B acnekTe

rpaXkAaHCKoro CyAonpon3BoACTBa COGCTBEHHO OLEHKE NpefgHaMepeHHbIX 0TKas3oB OT AOCTyna K NPaBOCYAMIO NOCBSLLEHA BCEro

oflHa CTpaHuua 13 cTa ABajuatui, npuyeM nogaensiolee 60MbLIMHCTBO NPUBELAEHHBIX HA HE fien CBA3aHbl C Nepejayein aena

B apbuTtpax (TpeTelickoe pa3buparenscTeo), a He NoHOMY (B TOM YuMc/ie OT obpalleHns B apouTpax) otTkasy oT npeabsiBieHuns

TpeboBaHwuii, KOTOpOMY NocesileHa cTaTbs. CM.: Guide on Article 6 of the European Convention on Human Rights Right to a fair

trial (civil limb). Updated to 31 August 2022. P. 42-43. URL: https://www.echr.coe.int/documents/d/echr/guide_Art_6_eng (gata

ob6pauieHust: 28.03.2024).

46


https://www.echr.coe.int/documents/d/echr/guide_Art_6_eng
https://www.iisd.org/sites/default/files/publications/
https://www.iisd.org/sites/default/files/publications/best-practices-exhaustion-local-remedies-law-investment-en.pdf

peweHns®. M 3To HECMOTPS! HA TO, YTO COr/aleHUst 0 MOpPaToOpPUM Ha NpeabsBleHe UCKOB (pactum de
non petendo ad tempus) 6blX XOPOLUO M3BECTHbI €lle PUMCKOMY MnpaBy. MOXHO OblSI0 3aKIOUNTb
pactum de non petendo in perpetuum, TO eCTb HaBcerga, u pactum de non petendo ad tempus, TO eCTb
Ha BpeMsi, C OTCPOYKOI. KpoMe Toro, nakT Mor AeincTeoBaTth in rem, U B TaKOM Cliyyae KpeauTop He Mor
TpeboBaTb BO3BpallleHMs gosra € N6biX vy (B TOM ynucne HacneaHWKoB), M in personam, TO eCTb
pacnpocTpaHsiTb CBOe AEeNCTBIE TO/IbKO Ha AO/MKHMKA™.

Moxoxwue cornawleHns NonyynaIM pacnpocTpaHeHne BO MHOTUX cTpaHax. Hanpuvep, B aMepuKaHCKoM
npaBonopsifke AOMyCKaeTcs OTka3 (ec/iM OH JO0OPOBOJIbHbBIA M OCO3HAHHbIA) OT MpaKTUYEeCcKU J160ro
npaBa, BK/IOYasA KOHCTUTYLMOHHblE npaBa (CBOGOAbI C/I0Ba, MpaBa Ha PacCMOTpPeHve Aena Cyaom
MPUCSKHBLIX UM CYAOM, K TMOACYAHOCT/ KOTOPOrO OHO OTHECEHO 3akoHoM, U T.A4.)'%. He cuuTaetcs
HEe3aKOHHbIM  «MPUMYTHYTb» MOA403pPEBAEMOr0 60Mee TSXKKMM OOBMHEHMEM, €C/IM OH OTKaXeTcs
3aKIHUNTL € MPOKYPOPOM CAEMKY O MpU3HaHWM, aBTOMAaTWYecKu WALy ero goctyna K
NnosiHoLEeHHoMY cyfie6HoMy npoueccy (BepxoBHblii cyn CLUA 6e3 TeHW MPOHUW 3asB/ISIET, YTO Takue
COENKN «He SABNAKTCA KakMM-TO [OMOJIHEHWEM K CUCTeMe npaBocygus, a W ecTb cuctema
npasocyaua»*®). B CLUA, KakK 1 Apyrux cTpaHax, MOXHO 0TKa3aTbCsl OT OCYLLECTB/IEHMS! NPOLIECCYasTbHbIX
npaB He TOMbKO CO3HaTeslbHO (B CUAy cOrfaweHus WauM 3asiBfieHuMs B Cy4e), HO M HEOCTOPOXHO
(nponycTvB CPOK Nnogaun xodatacTea Uy Bo3paxeHus)™. MoTepneBLIasl CTOPOHA MOXET 0TKa3aTbCs OT
CBOEro npaBa Ha Mogadvyy WCKa O HapylweHun p[oroBopa Aake 6e3 HeobXoAMMOCTM BCTPEYHOro
NpefocTaBneHNs, a B OTHOLUEHUSIX MexAay npeanpvHMMatensmy gonyckaeTcs OTka3 OT fnpaBa Ha
cyae6Hyto 3aluTy 1 npu aenvkret®.

B amepukaHCKOM npaBe ecTb W CheunasibHbIil MHCTUTYT — 06583aTeNbCTBO He nogaBaTb UCK (aHr.:
covenant not to sue), KOTopblii He paBeH OTKa3ly OT Mpasa (aHrn.: waiver), HO paBHOCU/IEH NPOLLEHNIO
ponra (aHrn.: release). Ha aToT MHCTUTYT ONMpasiocb U U3BECTHOE cornaweHne o6 yperynmposaHum
1999 roga mMexay WBelLapckumy 6aHkamn — fepxarensMm U3bATbIX HauMcTamu y xepTs XosiokocTa
CPeAcTB M €eBPEWCKMMM opraHu3auusiMi, B CWy KOTOPOrO nocsiefHue B OOMEH Ha MWAnvapgHyto
KOMMEeHcaumio 0Tka3asIMCb OT UCKOB K LUBEWLAPCKNM (DMHAHCOBLIM 1 NPaBUTENbCTBEHHBIM YUPEXAEHMAM
B «/106bIX CyAe6HbIX, aAMUHUCTPATMBHBLIX U MHbIX Mpoueccax rge 6bl TO HM Gbl10 BO BCEM MUpe»™e,
MpenaTcTBYET N1 3TO cOrnalleHre obpalleHno yKkasaHHbIX B HEM /ML, 3a 3aWuTol npas, Hanpumep, B
ECMY? Bonpoc putopuyeckuii, HO HaM He yAasioCcb HailTM HU ofHoro gena npotus LUBeliyapun,
paccMmoTpeHHoro CTpacbyprckum cyaom, npegmeToM KOTOPOro 6bin 6bl MMYLLECTBEHHbIE NPETEH3UN B
cBA3n ¢ XonokocTomY’,

HapylweHue ob6a3aTenscTBa He nofgaBaTb MCK AAeT /MLy, B NOMb3y KOTOPOro OHO YCTAHOB/EHO, MPaBo
B3bICKaTb YObITKM C UCTLUA. BO3MOXHO 1 obpalleHne ¢ TpeboBaHMeM 06 obecneunTesibHbIX Mepax (aHr.:
injunction) B BWAe 3anpeta nojasBaTb WCK®. [MpU3HAHME 3aKOHOM TaKUX KOHCTPYKLWIA no3sonsert
CTOpoHaMm MOKO M K B3aMMHON BbIFOA4E PerympoBatb He TO/IbKO KOMMEPYecKne, HO U TpydoBble,
CeMeiiHble, NIUYHble OTHOLUEHUS. Y4YyaCTHUKaMu CLENOK, noapasymeBatolnmX OKOHYaTesbHbIi OTka3 oT

1 poiiko T.C. Omka3z om npasa u so30epxaHue om ocywecms/eHusi npasa: pocculickuli u aHeas10-amepukaHcKuli nooxods! I/
3akoH. 2012, Ne 3. C. 133-145.

B Cwm.: Tax6uH M. [. CoenaweHue kpedumopos 00HO20 AO/MKHUKA O cy6opduHayuu 8 cucmeme 4acmHozo npasa // BecTHuK
rpaxgaHckoro npasa. 2021. Ne 3. C. 7-107. Takue cornaweHus MpUHLMNUaIbLHO NPU3HAKOTCA TPaKAAaHCKMM NpaBoM
eBponelickux cTpaH, Hanpumep, McnaHun, Utanum n ®paHuum. Cw.: https://getlegalbuddies.com/blog/pactum-de-non-petendo-
legal-concept-explained/ (gata obpawieHus: 23.07.2024).

2 Grossi S. The Waiver of Constitutional Rights // Houston Law Review. 2023. Vol. 60. P. 1021-1066.

13 Lafler v. Cooper, 566 U.S. 156, 170 (2012); Missouri v. Frye, 566 U.S. 134, 144 (2012).

4 Grossi S. Op. cit. P. 1024.

5 Cwm.: Boiiko T.C. Ykas. cou. C. 133-145. Henb3sl He OTMETUTb U BbICKa3biBAEMbIE OMACeHUsl, YTO TakMe LMPOKME BO3MOXHOCTU
NS oTkasa OT UCKOB B cucTemax obLuero npasa BAEKyT 3/10yNoTpebieHnst MOryLLeCTBEHHbIMU Cyb6bekTamn CBOel BacTbio U
neperoBOPHbLIMU BO3MOXHOCTAMM, YTO HE OTBeYaeT Ny6/MuYHbIM MHTepecam 3awuTbl npas u csobod. Cwm., Hanpumep: Jos J.
Legal Waivers in Settlement Agreements: Implications on Access to Remedies in Business and Human Rights // Journal of
Human Rights. 2022. Vol. 21. Ne 5. P. 639-653.

16 Cratbu 12 1 13 Cornawenus (Class Action Settlement Agreement) ot 26 siHaps 1999 roga. Cm.: Gribetz J., Reig S. Chapter 6.
The Swiss Banks Holocaust Settlement // Reparations for Victims of Genocide, War Crimes and Crimes against Humanity.
Leiden, 2020. P. 169-202. URL: https://www.swissbankclaims.com/Documents/Doc_9_Settlement.pdf. (nata o6paLieHus:
23.07.2024). PackpbiTe B LUBELLAPCKO npecce KOHMAEHUMAIbHBIX acneKToB NEeperoBOPOB O 3ak/IHOYEHUM 3TOro
cornalleHns cTaso NoBOAOM AJ15 TPOMKOro fena o 3almuTte cBob60oAp! C/10Ba, KOTOpoe AoLwsio Ao bonbuwoi nanarel ECMY. Cm.:
ECtHR. Stoll v. Switzerland (Application no. 69698/01). Judgment of 10 December 2007.

7 B KoHTekcTe Xonokocta ECMY paccmatpuBan M3BECTHble Aena npotvs LUBeliLapuu TOMbKO B CBA3U C €ro My6/IMyHbIM
oTpuuaHmemM. Cm.: Lobba P. Holocaust Denial before the European Court of Human Rights: Evolution of an Exceptional Regime
/I The European Journal of International Law. 2015. Vol. 26. Ne 1. P. 237-253.

8 Boiiko T.C. Yka3. coy.
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TpeboBaHuWii, BbICTyNnatoT W amepuKaHCKMe BacTu, Hanpumep, npegnaras KOMMAeHcauuy TeM uuaMm,
KOTOpble roTOBbI OTKa3aThbCA OT 6yaAyLIMX CyAeOHbIX NPETEH3UI K dheepasibHOMY NPaBUTENLCTBY B CBSA3M
C YLWEp6oM >XW3HU W 3[0POBbI0, MPUYMHEHHLIM TEPPOPUCTUYECKUMMU akTamu®®, unu 3asBnss, uto
BO34EPXaTcd OT WCKOB K MOTEHLMaslbHbIM COBCTBEHHUKAM 3eMesibHbIX YYacTKOB, BbITEKAKLWNX U3
3aKoHO4ATEeNbCTBA O 3aLUMTe OKPYXAaIoLLEen cpefpbl U CaHUTapHON 6e30NacHOCTU HaceeHns, B3aMeH Ha
06513aTe/1bCTBO OCYLLECTBUTL HE0BXOANMbIE UHBECTULIMN,

dukcaumsa B IOPUANYECKN 3HAYUMbIX AOKYMEHTaxX oTkasa oT TpeboBaHuii (3assBNEHHbIX B CYA, UK eLe
HET) M3BeCTHA He TOMbKO HALMOHA/IbHBbIM CMCTEMAM, HO U MexayHapogHomy npasy®:. MNokasaTte/lbHblii
npumep? — cornatweHne 1960 roga 0 B3aMMHOM YPEry/IMPOBaHUN NPETEH3MI Mex 1y NpaBUTeNbCTBAMM
CCCP, CLLUA n komnaHueli AMTOPr B CBSI3M C MX 3KOHOMMWYECKMMW B3aVMOOTHOLUEHUSMU B Mepuoj
BTopoit MupoBoii BOIHLI?. B cuny cornaileHuss B 06MeH Ha BbiNaaTy COBETCKMM MpPaBUTE/IbCTBOM
0603HayeHHol cymmbl Bnactu CLUA okoHYaTe/lbHO OTKa3blBa/IMCb OT 3asiBMIEHHbIX B aMepPUKaHCKWA cyq
JeHexXHbIX TpebosaHui K AMTOpPry (KOTOPbIA JONrMe rogbl BbICTyNas COBETCKMM areHTom/nocpeHnkom
npu 3akynkax Toeapos B CLUA)?*. Yka3aHHbIM COr/lalleHNeM CTOPOHbI «OT CBOEN0 UMEHU, OT UMEHW CBOUX
areHToB, NPaBONPEEMHMKOB... HACTOALMM HaBcerga oCcBOOOXAAKT ApPyr Apyra OT OTBETCTBEHHOCTU MO
BCEM MPETEH3USAM, OTHOCALLMMCS K... yWepby, NPUUMHEHHOMY Fpy3am, cydam U ApYyroMy MMYLLECTBY, K
NPUYNHEHNIO NIMYHOTO Bpeda... U OT OTBETCTBEHHOCTW MO NKO6LIM APYTUM MPETEH3MAM, TpEOGOBaHNAM U
pacxofam io60ro poga... U BO3HUKLIUM U3 CAESOK UM MOPCKUX C/lyvyaeB, MMEBLUMX MECTO B Nepuop,
1941-1946 rofoB BKHOYUTE/IBHO, UM OTHOCALUUMCSH, UN CBA3AHHBIM C TakKMMU CAenKaMmn 1 MOPCKUMN
cny4yasiMy, He3aBMUCMMO OT TOro, 3asiBNANINCL /I OHU KOrga-nnbo Uau Het, BKYas, B HACTHOCTU, HO He
orpaHn4YMBasiCb CNeayLmm... .».

B HekoTOpbIX NpaBonopsgKax cornaweHns 06 oTkase oT Nofavn UCKOB He TObKO He NpeayCMOTPEHbI,
HO BOCMPUHMMAIOTCA Kak NpoTvBopeYallne caMoi cyTu npasocyaus. U 3a npyumepom Aasieko Xo4uTb He
Hafo. BcnomHMM paccMOTpeHHoe B EkatepuHOypre fecsAtb NIeT Hasag eno (noxoxee Ha ctpacbyprckoe
npotne Cepbun)?®. O6CTOATENLCTBA €r0 TakoBbl. PelleHnem cyga Oblny YA0BNETBOPEHbI WCKOBbIE
TpeboBaHMsA O B3bICKAHMU 3a0/DKEHHOCTU NO AOroBopy. Ha pelueHne BbigaH UCMNOMHUTENbHBIA ANCT, HO
CTOpPOHaMM 3aK/IYEHO corlaweHne (BHecygebHoe), Mo KOTOPOMY Kpegutop MNpuHAN Ha cebs
06513aTeNbCTBO MO NMPUOCTAHOB/IEHNIO aPECTOB Y B3bICKaHWIA B OTHOLLEHMM aKTUBOB AO0/DKHUKA.

Poccuiickuini cyf, oueHvMBasi COOTBETCTBYHLLEE YC/I0BME MO 3asiBMIEHWK CTOPOHbI, TpeboBaBLUEi
npusHaTb HenpaBOMEpPHbIM obpalleHne OTBeTYMKa B CNyXOy MpucTaBoOB, MNpuLLen K BbiBOAY, 4YTO
cornawleHve He MOXET OrpaHuyvMBaTh NpeabsBAeHMEe MWCMOMHUTENbBHOrO Nucta. MNpaBo Ha cyaebHyto
3awmTy (a cnegoBaTtesibHO, M HA UCMOMHEHNE CyAEeOHbIX pPEeLLUeHNiA) HOCUT He rpakAaHCKO-NpaBoBoOiA, a
ny6/nYHbIN  XapakTep, MOCKONbKY MOXET ObiTb peasiv30BaHO /MWb C MOMOLLLIO rocyAapcTsa,
co3galoLero Ans 3Toro HeobXoAuMMble WHCTUTYLMOHaSIbHbIE U MNpOLEeccyasibHble YCNOBUSA. Takum
06pasom, cornaweHnem, 3aktveHHbIM B (hopme rpaxaaHCKo-NpaBoBOro 4OroBopa, CTOPOHbI HEe MOTyT
NU3MEHATb YCTAHOB/IEHHbIA MOPSLOK WCNOSHEHUS CYAEOHbIX aKkToB. YTBEpXAEHMe, 4YTO [O0roBOpHOE
06513aTeNbCTBO MO MPUOCTAHOB/IEHNIO B3bICKAHWSI HOCU/IO BPEMEHHbI XapakTep (COOTBETCTBEHHO, He
MOI/10 6bITb KB/IM(PULMPOBAHO Kak MOJIHbIA OTKa3 OT MpaBa) CyAOM OTK/OHEHO (ypasibCKMe Cygbu He
BCMOMHUAN NPO PUMCKWiIA pactum de non petendo ad tempus, ynoMvHaBLIMIACA Bbilwe). OQHOBPEMEHHO

¥ Cwm., Hanpumep: September 11 Victim Compensation Fund of 2001. URL: https://www.justice.gov/archive/victimcom-
pensation/faq9.pdf (aata obpalueHns: 28.03.2024). OueBnaHO, NOJO6HbIE 06513aTENLCTBA 0XBaTbIBAIOT OTKA3 OT 06paLLeHns 3a
3aWnToll He TOMbKO B HauMOHaslbHble, HO W MeXAyHapoAHble VHCTaHuuu (ecnv npeAcTaBUTb, YTO COOTBETCTBYHLLEE
rocyapcTBo NPU3HAET VX HOPUCANKLMNIO).

2 Cwm., Hanpumep: Brownfields Covenant Not to Sue Program. URL: https://www.mass.gov/brownfields-covenant-not-to-

sue-program (gara obpaiieHus: 28.03.2024).

Hanpumep, B MOCTaHOBMEHUM MO 3asBMIEHWNIO KHA3A JIMXTEHLUTEeNHa NpoTuB FepmaHuu, cyabl KOTOPOI OTKa3anncb Ha/TOXKUTb

B3bICKaHNe Ha paHee NpuHaA/exallyto ero cemMmbe KapTuHy (HauuoHanusupoBaHa YexocnoBakueli B 1945 rogy), ECMNY He

Hallen HapyleHwin cTatbn 6 KOHBEHUWMM C y4yeToM MOoNoXeHWin KoHBeHUuun 06 yperysimpoBaHuM CMOpPOB, BO3HMKAIOLLMX

BC/IEZICTBME BOEHHbIX AEACTBUIA 1 OKKynauuu, 3aknoyveHHoin Mexay CLUA, BenukobputaHueii, ®paHumeii n ®PI B 1952 roay.

Cwm.: ECtHR. Prince Hans-Adam Il of Liechtenstein v. Germany (Application no. 42527/98). Judgment of 12 July 2001.

CornaweHne K3M0KEeHO B TEPMUHAX CKOpee TrpaXAaHCKO-NMpaBOBOA CAEMKM, YeM KNAaCCUYECKOr0 MEXroCyAapCTBEHHOro

Jorosopa.

2 CornalwleHve O B3aVMHOM YPerynvMpoBaHUM MPEeTeH3Wii U OCBOGOXAEHUM OT OTBETCTBEHHOCTW (3akntouyeHo 10 despasisi
1960 roga mexay [MpaBuTtenbctBom Coto3a CoseTcknx Couymanuctuueckmx Pecny6nvk, MpaBuTensctBoM CoeanHEHHbIX
LLitaToB AMepukn n AMTOpr TpaiiauHr KopnopaiilieH), ocdulmanbHo He ony6nmkoBaHo (CIMC MapaHT).

24 BbIN BbIHYX/AEH 3aperucTpupoBatbesi B €Bsian ¢ 3TUM B CLUA Kak «MHOCTPaHHbI areHT», Koraa OTHOLUEHWS GbIBLUMX COH3HUL,
No aHTUIUTNIEPOBCKOW KOa/IMLUMM OKOHYaTennbHO oxnagenu. Cm.: https://www.nytimes.com/1949/12/09/archives/amtorg-registers-
as-a-foreign-agent.html (gata o6paluenunsi: 23.07.2024).

% TocTaHoBneHne ®eaepasibHOIO apOUTPAXHOMO CcyAa Ypasbckoro okpyra oT 07.05.2014 Ne ©®09-2364/14 no peny
Ne A71-9314/2013.
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Cy4, yKasasl, YTo Ha OCHOBEe MpuHUMNa 0653aTesIbHOCTW CyAe6HbIX MOCTAHOBMAEHUA AO/MKHUK OO/MKEH
NCMONHUTL TPeboBaHWs, HE3aBNCMMO OT TOro, NPeAoCTaBU /M B3biCKaTeNlb MY UCNOMHUTE/bHbIA NNCT
nnu Het (06 aToM ynomuHas n ECIMNY B NpoLMTUPOBaHHbIX B «CEPOCKOM» NMOCTAHOBMEHUMW aKTax).

Poccuiickne cyapl hakTMyeckn ycTaHOBWAM 3anpeT Ha OTKas oT /1l060ro npasa u filobble cornalleHmns,
KOTOpble NPUBOAAT K BO34EPXKaHMIO OT OCYLLECTB/EHMS npasa (B TOM 4MC/ie Ha nogadvy ucka) ogHon m3
CTOPOH, ecnM OTKa3 NpPsSIMO He pas3pelleH 3akoHOM. Takasd no3vumss OOBbSACHSETCA B siMTepatype
OTCYTCTBUEM CEPbLE3HbIX TEOPETUYECKMX WCCNEA0BaHUA NO AaHHOMY BOMPOCY N «MOBEPXHOCTHbIM>
noaxoAom K npobneme, Kak W K TO/IKOBAHWKO  COOTBETCTBYIOLMX HOPM  OTEYECTBEHHOIO
3aKkoHogatenbcTBa: M. 2 ¢T. 9 K P® u u. 3 cT. 4 AMK P®?. B cuny nocnegHeit, kak U3BECTHO, «OTKa3 OT
npaBa Ha o6palleHue B cyf HeaelicTBuTeneH®’». BuaymMo, Mo3TOMy B CyAe6HOI NpakTKe MOXHO
OCMopuUTbL akT MNpUEMKU-Nepedaunm ToBapa wWau paboT B TOW 4vacTu, B KOTOPOI noTpebutens ux
«MPUHUMAET U OTKa3bIBAETCH OT BCex TpeGoBaHuil U NpeTeH3uii»?® (HaBepHsika uMTaTtesb, Kak 1 aBTop, He
pas Takue 6ymaru nognucbisan).

MpumeyaTensHo, 4TO POCCUICKME BbICWUME CyAbl 3aHUMAloT 60/1ee  OCTOPOXHYI  MO3ULMIO,
cTapaTtenbHo, no npumepy ECIY, nsberas npsAmMoro orBeTta Ha MHTepecylwuini Hac Bonpoc. Mpu sTom
OHM WCMONb3YIT MOYTU TE Xe camble MNpoLueccyasibHble MpUeMbl, YTO cTpacbyprckne un 6enrpagckue
cyabn. Tak, KOHCTUTYuuoHHbIi Cyg P® nocuutas, 4To ynomsiHyTble HOpMbl K P® 1 npoueccyasnbHbixX
KOJEKCoB camMy no cebe He MOryT paccmaTpvBaTbCs Kak Hapyllalouwlne KOHCTUTYLMOHHble MpaBa
3asBuUTeNs B Aefie, B KOTOPOM CyfA NEPBOI MHCTAaHUMW PEeLUnI, YTO UCK O MPU3HaHWUN HeAelCTBUTENbHbIMY
yC/noBWiAi cornawieHus, npegycMaTpuBalolmMx OTka3 OT cyge6Hol 3awuTtbl, npefactaBnser coboii
Hef06pOCOBECTHOE NOBeAEHUE, a OLeHKa dpakTUYecKnx 06CToATeNbCTB, NOCTYXMBLUUMX OCHOBaHWEM A/1A
MPUMEHEHNS] TEX WM WHbIX 3aKOHOMOIOXEHUA, K KomneTeHuun KC P® He oTHOCMTCS?. BepXoBHbIiA
Cyn P®, korga K HemMy MOCTYNW/IO ONUCAHHOE Bblllie «ypanibCKoe» Aeno, onpeaenun, 4yto AoBoAbl O
NPaBOMEPHOCTM  OrpaHuYyeHuMs MpaBa Ha  MPUHYAMTENbHOE  WUCMOJIHEHME  pelleHnsa  cypa
rpaxaaHcKo-npaBoBbIM [OTOBOPOM, He 06/IMYeHHbIM B (DOPMY MWPOBOIO COrMAaLleHns, «He ABNSATCA
[lOCTaTO4YHbIM OCHOBAHWEM A7 NepecmoTpa cyae6HbIX akToB»™.

3aBepwmm KpaTkuii 0630p HaUVOHa/TbHBLIX MO3WLMIA MO OTHOLUEHMIO K NpefHaMepeHHOMY OTKasy oT
npaBa Ha uck HOxHO-AdpukaHckoi Pecny6nmkoii. B 2016 rogy ee KOHCTUTYUMOHHBIV Cyf, BbIHEC
pelleHve no Aeny, KOTOpPoe TakKkKe MNepekIMKaeTcsa C NPUBEAEHHbIM B Hayasie ctatbu «CepOCKUM»
fenov®. B Hem paGoTHMK 6e3ycnellHo ocrnapvBasl Kak MpoTvMBOpevallee Ny6auyHOMY MopsiaKy
cornatleHve, B Cuy KOTOPOro OH Obl1 yBOMEH 3a obmaH npu npvemMe Ha paboty 6e3 nposefeHus
06bIYHbIX AUCUMNAVHAPHLIX Mpoueayp, MNpu 3STOM  OTKasaBLUMCb OT CcygebHol  3awuTbl  Npas.
FOxHoadhpukaHckmne cyabu (BKNOYas BbiCLIE UHCTaHLUMW) OTKa3ain B UCKe, 3aMeTUB, YTO PaboTHUK, Kak
KBa/IMPUUMPOBAHHbLIA N ONbITHbIA CNeuManucT (40 YBOJIbHEHUS OH Obl1 AMPEKTOPOM MO nepcoHany),
JO/MKEeH Obll NOHMMAaTb CyWecTBO 00683arefibCTB, MNPUHUMAEMbIX MO  COMaleHnlo, KoTopoe
npegycMaTpvBasio NosIHOE U OKOHYaTeslbHOe yperynnpoBaHue ¢ pabotogatenem. MpumeyarensHo, Yo,
Kak c/iegyeT U3 peLleHunst, Bonpoc 0 AONYCTUMOCTY TakMxX COralleHniA B lo)XKHOahpMKaHCKOM npaBe, Kak 1
POCCUIACKOM, NPSIMO HE YPEry/IMpoBaH, 1 y4aCTHUKM NpoLecca onepupoBasiv TObKO OOLMMI HOpMamu, B
TOM YMC/IE KOHCTUTYLIMOHHBLIMM.

KoHcTuTyumoHHbIi cyn FOAP, oTkasbiBasi B pacCMOTPEHNUM Aena Mo CyLecTBy, 06paTu BHMUMaHue, YTo
BO3MOXHOCTb CBOGOAHO yperynMpoBaTb CMOpPbl HAa B3aMMOCOI/1aCOBaHHbIX YC/IOBUAX — TakoM e
NPUHUMN Ny6ANYHOrO NopsaKa, Kak U AoCTyn K cyay. 3assutenb A0OPOBO/LHO NOANUCasn cornallieHne un
YeTKo NOoHMMasl, 06 OTKa3e OT MCKOB Kakoro pofa uaeT peub®?. O6LIecTBO, Kak U cyfpl, AO/MKHO ObiTb

% Cm.: boiiko T.C. Ykas. cou.

27 AHanormuHas opmMysMpoBKa COZePXNUTCS B Y. 2 €T. 3 MK P®. YacTs 2 cT. 4 KAC P® cchopMynnpoBaHa MeEHee KaTeropuyHo:
«MIPUHYX0eHUe K omka3y OT Nnpasa Ha obpalleHne B CyA ABNAeTCS He0onyCmuMbIM».

%8 Cwm., Hanpumep: MocTaHoBNeHMe ApBUTPaxHOro cyga MockoBckoro okpyra ot 06.08.2020 Ne @05-21569/2018 no aeny
Ne A41-88538/2017.

2 Onpepgenexve KoHCTUTYyUMoHHOTO Cyga P® oT 26.02.2021 Ne 240-O «O6 oTKase B MPUHATAM K PACCMOTPEHMIO Kasio6bl
rpaxgaHvnHa Cokornosa eHHagus bopucosuya Ha HapyLueHne ero KOHCTUTYLIMOHHBIX NpaB NyHKTOM 2 cTatbu 9 MpaxaaHcKoro
Kofekca Poccuiickoii defiepauum, YacTbio BTOPOW cTaTtby 3 MpaxkaaHCKoro npoLeccyasnbHoro kogekca Poccuiickoii defepauym,
yacTbio 3 cTatb 4 Ap6UTPaKHOTO NPOLLECCYasTbHOTO Kogekca Poccuiickoin egepaumnm».

30 OnpepeneHvie BepxoeHoro Cyaa P® ot 02.09.2014 Ne 309-3C14-876 no aeny Ne A71-9314/2013.

31 Gbenga-Oluwatoye v Reckitt Benckiser South Africa (Pty) Limited and Another [2016] ZACC 33.

32 B NpoOLUMOroAHEeM aHrIMACKOM PeLleHnr MO OTYACTU CXOXUM C «CepOCKUM» AefioM 06CToATeNnbcTBaM (PaboTHUK ocrnapuBal
oTKa3 oT Oyaywmx cyaebHbIX UCKOB B corfaweHun ¢ pabotogarteniem) CyAbs MNPU3Hasl OTKa3 3aKOHHbIM U MoAsiexallmm
WCMOJTHEHMIO, TaK KaKk MOXHO Obl/I0 MOHATb, OT KakKWX KOHKPETHO TpeboBaHWii 06eLlaHo oTKasaTbCsi (HauvcieHne BbinaaT no
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3aMHTepecoBaHO B o6ecrneyeHun COGMIOAEHNA TakMX CorfalleHwin. [lake ecninm  MoJIoXeHue,
UcK/lovatollee A0CTyn K cyfy, camo no ceGe HefeliCTBUTE/IbHO, 3asiBUTe/lb BCE PABHO [O/KEH 6bin
npourpatb cnop. 3TO CBSI3aHO C TEM, YTO OH 3aK/OYU/T UMEIOLLEe OPUANYECKYHO CUITY cOrfalleHue,
KOTOpOe OKOHYaTe/NbHO YPeryimpoBasio ero OTHOLLEHUs ¢ paboToaatenem.

3aBepliasi 3TOT pasgen cTatbM, OTMETMM OTCYTCTBME YHMBEPCASIbHOTO MoAxofa K cTaHaapTty
NPaBOBOI OLEHKN 06513aTeNbCTBA HE CYAUTHLCS, COAEPXALUerocsi B COMMALUEHUN MEXAY XEPTBOW U
HapyLMTenem. 3a4acTyio B XOA NayT COOBpaxeHus, KOTOpble MOXHO OnKUcaTh crioBaMu BepxoBHOro cyaa
CLIA: «6osbLue, YeM MHTYWULUWMS, HO MEHbLUE, YeM MOC/ef0BaTe/ibHas 1 sicHas Teopusi»®3. Monpobyem
BHECTMW €C/M He ACHOCTb, TO UyTb 6OJIbLUE NOC/IeA0BATENILHOCTY.

3. «He nomaxuBasn — TOHY/»: OT Yero MOXXHO OTKa3aTbCs, a OT Yero — Hesb3A?

OpuH aBTOp CPaBHW/ KaHAACKMX OOGBUHSIEMbIX, OTKa3blBAIOLMXCS OT KOHCTUTYLMOHHbLIX MNpaB B
Yro/IOBHOM MpoOLIECCe, C repoemM W3BECTHOIO aHI/IMIACKOTO CTUXOTBOPEHMS, BO B3Maxax PyK KOTOPOro
OKpyXXatoLiye He pasrnsaaeny NnpeacMepTHY0 NonbITKY He YiAT Ha AHO.

BaxHO He 3anyTaTbCs B MOHATMAX U ONpenennTb, OT KakuxX KOHKPETHO NpaB 3asB/seTcs oTkas. IT0
MO3BO/IMT MPUBAU3NTBCA K YHUBEPC&TbHOW MOAENM [OrOBOPHOTO OTKasa OT MpaBa Ha 3awuty,
onvpalwlleica Ha TO, 4YTO B JMTepatype NO MeXAyHapOoAHOMY paspeLleHui0 CMOopoB Ha3biBatoT
«TPaHCHaLUMOHa bHbIA MyG/INYHBIN NopaAoK» (aHr.: transnational public policy)®. na aToro npeacTaBum
noTeHUMabHbIe MOAENN PETYNNPOBaHMSA OTKa3a 0T obpaLLeHns K cyay Mo rpakaaHcKomy Aeny.

Mepsasi Modesnb: obwuli 3anpem. He gonyckarTcsa Kak caMu corlalleHuns, npegnonaratlme sapaHee
oGellaHHbIii 0TKa3 OT UMerLMXCa n Oyaylmx CcyaebHbIXx TpeboBaHWiA, Tak W CCbIKM Ha Takue
COrfalleHns B Ccyfe Kak OCHOBaHMe OTKasa B paccMoTpeHun gena. CornalleHne o6 otkase 06bABNsSETCA
HefencTBUTENbHONM CAEMNKOM, MPoTMBOpeYaLLein 3akoHy. Takoil Noaxo4 NPOCNEeXnBaeTCs B NPUBEAEHHbIX
PELUEHNSX POCCUNCKUX CY0B U SABNSIETCA 0GBLEKTOM KPUTUKW, CBOASLLENCA B OCHOBHOM K ClieAyoLLeMy.
Bo-nepBbIX, HEOGXOAUMO pa3rpaHMuMBaThb OTKA3 OT MpaBa Ha UCK M OTKAa3 OT ero OCyLlecTBAeHns®
(3ameTvM, Takoe OTrpaHuyeHne, MVMeloLee [0rMaTuyeckyld OCHOBY, BbIMSAWT WCKYCCTBEHHbIM),
BO-BTOPbIX, MpaKkTUKa MLWET W HaxoguT nyTn obxoda o6Llero 3anpeta 4epe3 Apyrve npaBoBble
KOHCTPYKUMX, Hanpumep, MeanaTuBHbIe COr/lalleHnsl 1 OfOBOPKM O MPU3HAHUM HapYLLEHWS U NPOLLEHWN
ponra®.

UTto 6Gonee BaXxHO, 3aTpyAHUTENbHO YCTAHOBUTb, Kakne CO0bpaxeHns NpaBoBOi NOAUTUKN MO Obl
onpaBAaTtb 06LIMIA 3anpeT A06pPOBOMBHOMO OTKa3a OT nodayn Mcka. AGCTpaKTHOe YTBEpPXAEHue, 4To
npupoga npasBocyausi, 6Ge3yCrioBHO, WCK/KYAET W3MEHEHWe Mopsigka WM YCMNOBWIA gocTyna K Hemy
COrfalleHnemM YacTHbIX AL, HECOCTOSITE/IbHO C YYETOM AOMYCTUMOCTMW, Hanpumep, YXe YNOMSIHYTbIX
apbuUTPaXHbIX  COrMalleHWA, KOTOPbIMA  HUBENUPYETCS KOMMETEHUMS TrOoCyAapCTBEHHOrO cyaa.
MpeaBocxumwias KOHTPAOBOA, UTO apOMTpakHbIM COrfalleHneM CTOPOHbI HEe OTKa3biBAlTCA OT 3alliuTbl
BOBCE, @ TO/IbKO MEPEHOCAT ee B apOuUTpaX MpU HaIMUUKM Haf HUM, XOTb W OrPaHUYEHHbIX, hOpM
cyae6Horo KoHTpons®®, oTMeTVM, UTo, NPV CBOGOAE CTOPOH B BbIGOPE apbUTPOB U Pa3MbITbIX CTaHAapTax

HeTpyA0CnoCO6HOCTY), OAHAKO OTMETW/, YTO AONYCTUM He Nboi oTkas oT Gyaylmx WCKoB. Hanpumep, npoTtuBopeynn Obl
ny6/IMYHBIM MHTEPecaM 3apaHee obeLLaHHbIVi OTKa3 OT 3allyTbl NOTEHLUMasTbHON XepTBbl CEKCYaslbHbIX oMoraTenscTs. CM.: lan
Clifford v IBM United Kingdom Ltd: 3302436/2022. UK Employment Tribunal decision, dated 28 March 2023.
https://assets.publishing.service.gov.uk/media/645bab28479612000cc2936b/Mr_|_Clifford_v_IBM_United_Kingdom_Limited_33
02436.2022_OPH_Judgment.pdf (aata o6pauieHus: 23.07.2024).

3 Valley Forge Christian College v. Americans United for Separation of Church and State, Inc., 454 U.S. 464, 471-476 (1982).

3% Young A. "Not Waving But Drowning": A Look at Waiver and Collective Constitutional Rights in the Criminal Process I/
Saskatchewan Law Review. 1988. Vol. 53. Ne 1. P. 47-112. Peub 0 CTUXOTBOpPEHUM BpuTaHCKol noateccel ®opeHc Maprapet
CmuT, BrepBble onybnukoBaHHoM B 1957 rogy. URL: https://www.litcharts.com/poetry/stevie-smith/not-waving-but-
drowning#:~:text=%22Not%20Waving%20but%20Drowning%22%20is,inner%20feelings%20and%20outward%20appearance
(maTa obpalleHns: 23.07.2024). Cm. pycckuii nepeBog;: https://stihi.ru/2019/02/10/9503 (gata obpauieHus: 23.07.2024).

% Cwm., Hanpumep: Brekoulakis S. Transnational Public Policy in International Arbitration | Chapter 5. The Oxford Handbook of

International Arbitration. Oxford, 2020. P. 120-149; Kleinheisterkamp J. The Myth of Transnational Public Policy in International

Arbitration /| American Journal of Comparative Law. 2023. Vol. 71. P. 98-141.

Cwm.: HosgpaueBa A.H0. O630p cyOebHOU npakmuKu Mo BONPOCY COOMHOWEHUST UHCMUMmMyma npowjeHusi 0o/1i2a Co CMEXHbIMU

pasosbIMU KOHCMPYKYusiMu // BECTHUK 3KOHOMMYeCKoro npasocyamsi Poccuiickoli ®epepauumn. 2019. Ne 7. C. 202-223.

Cwm., Hanpumep: BoikaHoB [l. Omka3 om npasa Ha obpaweHue 8 cyd. Kak omcmosims pasoMepHOCMb MakKo20 co2/1alleHusl.

URL: https://mgplaw.ru/upload/AP01_036-038.pdf (gata obpatieHus: 23.07.2023).

% Cm.: lOguH A.B. HedelicmsumesibHOCMb OmMka3a om [fipasa Ha o6pawjeHue B cyd B8 YUBU/IUCMUYECKOM Mpoyecce:
meopemuko-npakmu4eckue rnpobsems! /| BeCTHUK rpaxkgaHckoro npouecca. 2017. Ne 3. C. 11-33.
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https://stihi.ru/2019/02/10/9503
https://assets.publishing.service.gov.uk/media/645bab28479612000cc2936b/Mr_I_Clifford_v_IBM_United_Kingdom_Limited_3302436.2022_OPH_Judgment.pdf
https://assets.publishing.service.gov.uk/media/645bab28479612000cc2936b/Mr_I_Clifford_v_IBM_United_Kingdom_Limited_3302436.2022_OPH_Judgment.pdf

ap6uTpaxka OH MOXET NIerko NpeBpaTuTbCs B npodpaHaumio®, a Hasmune oroBopky 06 OKOHYATESIbHOCTH
ap6uUTpaxxHoro pelleHns*® aaeT BO3MOXHOCTb FOCYAapCTBEHHOMY CyAy OLEHUTb ero UCKIUUTENBHO Mo
Y3KOMY Kpyry npoueccyasibHbIX OCHOBaHWUIA U TO/IbKO NPY HEOBX0AUMOCTY NPUHYAUTENTBHOTO UCMONHEHUS.
Ho HecmOTpss Ha BO3MOXHble 310ynoTpebneHvs, Ha MexayHapogHOM (B TOM 4ucne B MNpakTuke
npuMeHeHnst ctatb 6 KoHBeHUMM*) M HaUMOHasIbBHOM YPOBHE MOCNeAoBaTe/lbHO MOAAepPXUBAETCS
cBob60fa CTOPOH OTKasaTbCsA OT roCyAapCTBEHHOrO NPaBoOCyAust B MOMb3y TPETENCKOro, C YY4ETOM TOrO,
yTo, Kak cnpaeeanMBo OTMEeTUN KOHCTUTYumoOHHbIA cyg HOAP, gns ny6nmnyHoro nopsigka cso6oga
[OroBopa He MeHee BaxHa, Yem [OCTYnN K Cyay.

Tsxeno coBMecTuUTb 0bLWMiA 3anpeT Ha 0TKas OT Mpasa Ha UCK Y C UHCTUTYTOM 3asiBNIeHUS O MPOMycKe
WCKOBOI [aBHOCTM, BO BCEX CTpaHax 006s3aTeflbHOro AsA cyfa, KOTOpbIi B TakoM crydae A0/KEeH
BbIHECTW pelleHne 06 OTkase B ucke (He MpoBepss COO6MAAeHME 3aKoHa W MpaB MHbIX WL, Kak npu
YTBEPXAEHUV MUPOBOTO COMaLleHns 1AM oTKasa OT Mcka B caMoM npouecce). OTMevaeTcsl, YTO CTOPOHbI
BrpaBe 3a6naroBpeMEHHO 3ak/Il4unTb COrNaleHns O HenpUMEHEHUW WCKOBOM [aBHOCTWU. Kak
nokasbiBaeT MMPOBas MpPakTuKa, Takme cornaweHns 06bIYHO NOANUCHIBAIOTCSH, KOrga Mexay CTopoHamm
crnopa BedyTCs MeperoBopbl O €ro yperynnposaHuun, Npy 3TOM AaBHOCTb Ha Mcxofe, a ucTewl ele He
onpegenuncsa € NepcnekTMBoi npegbsBneHuss TpebosaHus. Cornacumca ¢ B. A. MyCuHbIM, 4TO
yKasaHHOe CcOrfalleHne He OXBaTbIBAeTCs 3anpeToM, COAEPXAaLMMCSH B POCCUIACKUX MpPoLecCyasibHbIX
Kogekcax, M Mpu OTCYTCTBMM [oOKas3aTe/lbCTB HeA0OpOBOMILHOCTM 3apaHee O06ellaHHOro oTkasa oT
3a8B/IeHMA O MNPOMyCcKke WCKOBOW [aBHOCTM COOTBETCTBYHLLEE XOAATalCTBO OTBETYMKA [AO/DKHO ObiTb
OCTaB/IEHO CYZIOM 6e3 PACCMOTPEHUSA2,

AbBCypAHOCTb 3anpeTa Ha 0Tka3 OT NpaBa Ha UCK B B1Ae 06LLero npasunia MOXeT ObiTb NOATBEPXKAEHA
N NPOCTENLUMM MbIC/IEHHBIM 3KCMEepUMeHTOM. peacTaByM cebe, YTO CTOPOHbI TPYAOBOrO A0roBopa
pewwmnnn pacctarbcs «no-406pomy»: paboTHMK NOSyYaeT KOMMEHCALMIO U JaeT pacnucky, 4To obellaeT
He obpalaTtbCcs B CyA NPOTMB pabotogartesisi, KOTopbIi A0 3TOro NbITasICs 3aCTaBUTb €r0 YiiTK, yrpoxasi
yBOJIbHEHMEM 3a Mporysbl. Nocsie nosyvyeHnss OTCTYNHOro paboTHUK yBOMWUICS, HO Yepe3 napy Hepesnb
peLwnn, 4to KOMMeHcaumss HegfocTaTodHa, U obpatuics B cyh ¢ TpeboBaHMEM O BOCCTAHOBMEHWMM Ha
paboTte. Cya CO CCbI/IKOM Ha 3aKkoHOZATefbHbIA 3anpeT oTkasa OT 3aluTbl HE NPUHAM 3asiB/ieHne
paboTogaTens, 4To COTPYAHUK obellan He nojaBaTb UCK, W BbIHEC PELUEHME O €ro Y40B/IETBOPEHMUM.
Mocne 3Toro B3bickaTesib (PaboTHMK) AOTOBOPUIICA C AO/MKHUKOM (paboTogartesniem), YTo Ha CAeayowuia
[AeHb nocne hopMasibHOro BOCCTaHOB/IEHMA Ha paboTe TOT CHOBA M34acT Npukas 06 YBO/IbHEHWM, HO YXe
MO COrMaleHno CTOPOH, B CUTy KOTOPOTO B3bICKaTe/lb MOYYUT eLle OAHY LWeapyto Bbinaary.

Monyyaetcsi, 4TO 3akoH 06O LEeHON obecneumBaeT HOMUHa/IbHYH CBOGOAY 3asiBNEHWS WKCKa
(HecMOTps Ha AeNcTBUTESbHbIE OTHOLUEHWMS CTOPOH), NPV 3TOM €ro BOJIHYET HAaMHOro MeHblle, He
3/10yNnoTpe6nseT /M UCTeL, CBOMM NPaBoM, Kak 6yeT UCMO/THEHO peLleHne cyaa®, aa u 6yaeT v BoobLe
ucnosHeHo*? He cnpaBeg/iiBee 6bi1o0 6bl B Hallem NpuMMepe cpasy OTKasaTb B MPUHATUM UcKa K
paccMoTpeHnto? Kakum nHtepecam ny6/MyYHOro nopsigka 3To NpoTuBopednso 6bi?

Bmopasi mModesib: epaxdaHCKoe rnpaso paspewaem, a fnpoyeccyasibHoe — Hem. BTopas mogenb
peryMpoBaHns OTkasa OT MpaBa Ha WCK UCXOAWUT M3 TOr0, YTO MarepvasibHOe MnpaBo (Mpexae BCero

3 Cwm., Hanpumep: FanbnepuH M. J1., Kocuoe B. H. Ap6umpaxHbili ckaHdasi, uHmpuza u paccsredosaHue: KoMmeHmapul K
peweHuro Bbicokoao cyda AHenuu u Yanbca no desny P&l Developments Limited vs Republic of Nigeria // 3akoH. 2024. Ne 3.
C. 112-121.

40 Cratbsi 40 defsepanbHOro 3akoHa OT 29.12.2015 Ne 382-03 «O6 apbutpaxe (TpeTeiickom pasbupartenscTse) B Poccuiickoii
Pepepauymmn».

4 «He MoxeT Tpe6oBaTbcA KOHBEHLMEH 4TOGbl HauMOHasbHble CyAbl 06GecnevynBav, YTO apbUTpaxHoe pasbupaTesbCTBO
COOTBETCTBYeT cTartbe 6. B HEKOTOPOM CMbIC/IE — B YacCTHOCTW, YTO KacaeTcs [/1aCHOCTU — S$ICHO, YTO apbuTpakHoe
pa3bupatenbCTBO 3a4acTyl0 [Aaxe He npefHasHavyeHo [A1s Toro, 4ToObl COOTBETCTBOBATL CTartbe 6, a apbutpaxHoe
cornawieHve BfedeT 3a COGOM  OTKa3 OT MOMHOTO MNPUMEHEHWst 3Toi  cTatbh...». NORDSTROM-JANZON and
NORDSTROM-LEHTINEN v. Netherlands (Application No. 28101/95). Cm. Tawke: Tabbane v. Switzerland (Application No.
41069/12).

42 MycuH B. A. O npumeHeHuu uckosoli dasHocmu I/ ApbutpaxkHbie criopbl. 2013. Ne 3. C. 87-93.

4 [lo HefaBHEro BPEMeHU B3bicKaTeslb B /060 MOMEHT 6e3 OGbLSCHEHUS MPUYMH MOP OTO3BaTb WCMOMHUTENbHbLIA NINCT U
npegbasuTb ero BHoBb. CM.: n. 1 4. 1 cT. 46 PepepanbHoro 3akoHa oT 02.10.2007 Ne 229-d®3 «O6 WCNOMNHUTENBHOM
Npov3BOACTBE» B pefakuun Ao BCTynseHus B cuny ®egepasibHOro 3akoHa ot 21.12.2021 Ne 417-d3 «O BHECEHUUN N3MEHEHW
B OTAE/NbHbIE 3aKoHoAaTe bHbIe akTbl Poccuiickoin deaepaunm».

4 MexayHapogHble cyabl (Bkntoyasi ECMY) 3auacTyto cunTatoT CBOK MUCCHIO 3aBEPLUEHHOV B MOMEHT ONy6/IMKOBAHWS PELLEHUS.
To, Kak OHO 6yAeT peasibHO BbIMO/HEHO (MM HE BLINO/THEHO) VX KacaeTCs B CaMblX PeAKuX cryyasx (OHW 4acTo He MMEIT He
TONbKO XeNaHusi, HO W MOSIHOMOYMIA Camy KOHTPOAMPOBATb WCMOSIHEHWE), YTO BO3BpalLaeT CTOpOHam MoSHyk cBoboay B
NOCT-OPUCAUKLMOHHO cTagum.
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rpaxgaHckoe, HO, Hanpumep, U TPYAOBOE TOXE) Takoe cor/alleHne [AOnyckaeT, OfHaKo OHO UMeeT
UCK/THUNTENIbHO MaTepuasibHO-NPaBoBble, HO HE MPOoLEeCcCyasibHble NocneAcTBusA. Takol Noaxod MOXHO
NpPoOAEMOHCTpPMpOBaTL Ha MpuMepe  cnefywollero  Aena, pPacCMOTPeHHoro  MexayHapoaHbIM
KOMMEpPYECKMM apbuTpakHbIM CyaoM npuv TOProBo-NpoOMbILLSIEHHON nanarte Poccuiickoii depepauyunn
(nanee — MKAC). Kblprbl3cTaHCKUii npeanpuHumaTtens (NpodaBel) W poccuiickas KoMNaHus
(nokynaTesib) 3ak/aunaM LOroBOP O MPUOGPETEHMM LOMN B YCTABHOM Kanutasie Hpuanuyeckoro nuua.
JloroBopom npogasel, NpuHAM Ha cebsi 06A3aTesibCTBO «OKOHYATENIbHO OTKa3aTbCs OT /10ObIX MpaB U
TpeboBaHuWii, KOTOPbIE MOTYT MMETLCS... B CBSI3U C HACTOSILLMM JOrOBOPOM>», U BO3MECTUTb KOHTPAareHTy
yObITKU 1 N3OEPXKKM, BOSHUKLLME B pe3y/ibTaTte HapyLleHus 3aBepeHnii npogasLa, B TOM YMc/ie 0 TOM, YTO
He CyLLecTByeT HemnoralleHHON 3a40/MKEHHOCTM N1La, A0S B YCTaBHOM Kanutasie KOTOporo nepetusa no
[IOrOBOPY K pOCCUiiCKoii komnaHuu*. B panbHelilueM npegnpuHumatens o6patunics B MKAC ¢ nckom K
KOMnaHuy, Tpebys ynnaTbl NpuuMTalolleiics emy MOKYNHOM ueHbl. OTBETUMK 3asiBU BCTPEYHbIA UCK,
yKasas, 4YTo npeanpuHuMartesib HapyLiua cBoM 06s3arefibCTea Nno AOroBopy, Noc/ie 3ak/I4eHns KOToporo
B3bICKa&/1T B Cyfie C HOpuANYEeCcKoro nvua, A0S B KOTOPOM nepelsa K KOMMnaHuu, 3af0/HKEeHHOCTb No
3aiiMy, 0 KOTOPOM MOKynartesib He 3HaJl.

B aTtom pene mexgyHapogHble apbuTpbl ykasanu, 4to 06s53aTefibCTBO OTKasarbCsA OT TpebosaHwuii
3KBMBAJIEHTHO 06S3aHHOCTU BO34EPXATbCA OT COBEPLUEHWS OnpefenieHHbIX gencteuin (ctatbs 307 K
P®). [oBoa npeanpuHuMaTens, YTo COOTBETCTBYHOLLee ycnoBue HapywaeT n. 2 ¢T. 9 'K P® (n notomy
HeaelcTBUTENbHO), SABNSEeTCA 3n10ynoTpebneHvem npasoM. [lo obuwemy npaswuy, Aaxe ecnu B
COOTBETCTBUM C 3aK/IlOYEHHbIM [0r0BOPOM CTOpPOHA 0653anacb BO34EPXMBATLCA OT COBepLUeHUA
onpefeneHHbIX AeliCTBUIA, OHa B MPUHLUMNE HE MOXET ObITb SIMLLEHA MpaBa Ha uUx cosepLueHne. OgHako
3TO He 03HauaeT, YTO COBepLUEHME 3anpeLLeHHbIX AOrOBOPOM AeicTBuii (NpeabsBieHne TpeboBaHuii B
Cy[l) He MOXeT OblTb KBa/IM(PULMPOBAHO Kak MpaBoOHAapyLleHWe B OTHOLUEHWUSX MeXAay JIMLoM,
06513aBLUNMCS BO3LEPXMBATLCA OT COBEPLUEHUS OEWCTBUA, N €ro KOHTpareHToM. B ucke o B3biCKaHWK
Jonra He MOrio ObITb OTKA3aHO CO CCbIIKOM Ha [OroBOpHOE 06A3aTesibCTBO MCTUA He NpenbsBiATb
TpeboBaHma. Ho npegnpvHumatens 06513aH  BO3MECTUTb  KOMNaHWM  YObITKM, MNPUYUHEHHbIE
HENCMONIHEHMEM TMNPUHATOTO Ha CcebsA HeraTMBHOIO 06s3aTenibCTBa. TakMMu yObITKAMU MpPU3HAETCA
NpucyxaeHHas B ero nosb3y cymma.

Kasasiocb 6bl, BOT OHO — COJ/IOMOHOBO peLUeHue, YEeTKO pasfensolee MaTepuasibHo-NpasoBbie U
npoueccyasibHble NOCNeACTBUSA [OrOBOPHOIO OTKasa. Ho, HecMoTps Ha Kaxylmecs MU3AWecTBo U
NnpuBAeKaTeNbHOCTb TAKOro NoAXoAa, UM Bps4 I MOXHO YAOBNETBOPUTLCS.

Bo-nepBbix, cornacumca ¢ A.l. KapanetoBbim 1 A.A. lNaBnoBbIM: «HeKkoTopble HPUCTbI CUMTAIOT,
yTo... HopMbI MK P® 1 AMK P® 3anpewaloT 0Tka3s OT npaBa Ha UCK, HO He 3anpewaroT 06s3aTesibCTBO
He nogasaTb MCK, M MPU HaIMYMKU Takoro o6s3arenbCcTBa UCK MOXET ObiTb NogaH v YO0B/ETBOPEH, HO
OTBETUMK MOXET 3asBUTb TpeboBaHNe O B3bICKaHWUM YObITKOB WK WTpada B CBA3M C HapyLLEeHUEM Takoro
HeraTMBHOroO 06513aTeNbCTBa. dTa KOHCTPYKUNS AEACTBUTENBHO NPUHLMNMAILHO OT/IMYaEeTCA OT OTkasa
OT npaBsa Ha WCK U, Ka3asiocb Obl, MOXET ObITb AONYLLEHA, BeAb NPAaBO Ha UCK HE NMpeceKkaeTcs, HO uctel,
O6y[eT HecTM [OrOBOPHYH) OTBETCTBEHHOCTb 3a HapyLleHMEe CBOEro HeratuBHOro ob6s3atensctea. Ho
KaXXeTcs, YTO pacCMOTpeHne CyAOoM UCKa, KOTOPbIA ucTel, 0653asic He noAasaTb, M BCTPEYHOro Mcka o
B3bICKaHWN YObITKOB WM HEYCTOMKM 3a HapylleHMe Takoro HeraTMBHOrO 06sa3aTenbCTBa, BbIMSAUT
HECKO/IbKO Henleno»“e.

Bo-BTOpbIX, HE MOAPbLIBAKOTCA X LEeNn npaBocyaus nocnefyowmmM BO3BPATOM OTBETUMKY WCTLOM
BCEro B3bICKAHHOrO C NMepBOro B KaYecTBe YObITKOB 6€3 OTMEHbI NepBOHaYasIbHOro cyaebHOoro peLleHns?

HakoHel,, B-TpeTbux, He Oyaer /M BO3MOXHOCTb MCKa 06 «06paTtHOM B3biCKaHWWM» (HE TOMbKO
OCHOBHOW CYMMbl, HO W MNPOLEHTOB, HEYCTOEK W CyAeOHbIX W3AepXeK) a priori AaBNEHNEM Ha
nepBoOHa4YaIbHOro nctua (BcnomHum nosmuunio ECIMY B «cepbCkOM» NMOCTAHOBIEHWMM O HEAOMYCTUMOCTH
BMeLLaTe/bCTBa B peannsauuio npasa Ha UHAMBUAYaSIbHYH0 Xanoby)? F0TOB 1 MeXAyHapOAHbI Cyq, K
TOMY, YTO Ha3Ha4YeHHas UM 3asBUTE/0 KOMMEHCaLMs 3a HapylleHue npaeB u cBobog Bckope Oyaer
B3bICKaHa HaUMOHa/IbHbIM CYOM 06paTHO OTBETUUKY?

4 PelleHne Mex/ayHapoa4HOTO KOMMEPYECKOTO apGUTpakHOro cyga npu  ToproBo-NpoMmbilinieHHol nanate  Poccuiickoit
degepaumm ot 1 aBrycta 2017 roga Ne 244/2016.

4 KommeHTapwii Kk cT. 415 'K P® // VicnonHeHne 1 npekpalleHne o6s3aTeNibCTBa: KOMMEHTapuii K ctatbsim 307-328 n 407-419
MpaxpaHckoro kopekca Poccuiickoii ®epepaumn / A.O. batuwes, A.A. Tpomos, A.l. KapanetoB u pAp.; OTB. peg,.
A.T. KapanetoB. M., 2022 (aBTopbl koMMeHTapus — A.T. KapaneTtos 1 A. A. laBnoB).
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Tpembsi MoOesib. MOXHO nodmu B8ce. [locnegHss Mofenb npeanosiaraeT AonycTUMOCTb Kak
MaTepuanbHO-NPaBOBOIO corfalleHusi 06 oTkase OT CyAe6GHOI 3allmMThl, TaK U CCbIIKM Ha HETo B cyae Kak
OCHOBaHWe He B036YXAaTb Aefo, TO ecTb Npu3HaHue 3a corfalleHeM MpoLeccyasibHbIX NOCIeACTBUA.
BmecTe € TeMm, Kak MOKasbiBAeT MNPUBEAEHHbLIN Bbille aHa/M3 HaLMOHa/IbHOW NpakTVKM, cBo6oaa
3aK/II0UEeHNs] TaKoro COr/lalleHnst He MOXEeT 6biTb 6e3rpaHnuHoii. ECTb onpefdeneHHble YC/oBUs ero
[eiCTBUTENILHOCTY U NPUHATUA CYI0M BO BHUMaHWe (U1, No aHanorn ¢ TpaHcrpaHnyHbIM MeXaH3mMom
NpU3HaAHUA apBUTPAXHBIX peLleHunii*’, ycnoBus HernpuHamus). Kakumm MoryT 6biTb 3TU YHUBEPCa/IbHbIE
YCNOBUS, MPUTOAHbIE KaK A8 MEXAYHAPOAHOr0, TaK 1 HALMOHA/IbHOTO NPaBoCyAns?

4. dopma u cogepxxaHue

Mpexae yem NepeiTn K CoAEePXXaHNI0 TakuX YCNOBUIA, OTBETUM Ha BaXkHbIi DOpMasibHbI BOMPOC: rAe OHU
MOryT ObITb HOPUANYECKM 3aKpensieHbl? MOXHO /i1 UM HaliT MeCTO B MCTOYHMKAaxX MeXAyHapohHOro
npasa?

Ha coBpemMeHHOM 3Tane MexAyHapogHOe NpaBO He perysmpyetr BOMPOCbl HeAelCTBUTE/TbHOCTU
YaCTHOMpPaBOBbLIX COI/TALLEHUI, fake TeX, KOTOpble MOTEHUMa/IbHO CBS3aHbl C OCYLLECTBMEHUEM (UK
OTKA30M OT OCYLUECTB/IEHMS) MEXAYyHapOAHO-NPU3HaHHbLIX NpaB WM CBO6OA W  MCNO/b30BaHMEM
HaArocygapcTBeHHbIX (hopM UX HPUCAMKUMOHHON 3awuTbl. Mepedhpasmpys cnosa MexayHapogHoro
Cyaa B KOHCY/bTaTUBHOM 3aK/IOYEHUW O COOTBETCTBUMM MeXAyHapOAHOMY npaBy Aeknapauuun
He3aBuncuMMocT KocoBo*®, cornalleHvsi o6 yperynMpoBaHuM U OTKase OT CyAe6HOi 3aluTbl He
npoTMBopeYaT MexayHapogHoMy My6anyHOMY npaBy, NMOCKO/IbKY B HEM He 06HapYXMBaKTCA HOPMbI,
KOTOpble MNpsSAMO 3anpewann Obl nognucaHuWe corfalleHnii ¢ TakMM Ha3BaHueM. TakuMm 06pasom,
rpaxgaHcko-npaBoBasi AelCTBUTENbHOCTL (M HeAeNCTBUTENIbHOCTb) pacCMaTpyBaeMbiX COr/lalleHuit
OCTaeTCsa BCELEeNo Ha YCMOTPEHUE HaUMOHasIbHbIX 3aKOHOAATENEN U CyAoB, NMPUTOM YTO BbllIE Mbl He
CMOr/IM  HaliTM HW OAHOr0 BECOMOIO [0BOAA, 4YTO TakMe CcornaleHuss A0/MKHbI camu Mo cebe
npusHaBaTbCs HeAencTBUTENbHLIMKUY, BMecTe ¢ TeM, C YY4ETOM HeOo6XOAMMOCTU FrapMOHW3MPOBAHHOIO
NMOHMMaHNSI AOrOBOPHOro0 OTKasa OT MCKa, B TOM 4YMC/ie C NO3MLMIA MeXayHapoAHOro YacTHOro npasa U
MEeXAyHapOoAHOro rpaXkAaHCKoro npouecca (Hanpumep, Npu NPeabsSBEHMN OTBETUYMKOM B Cy[, OAHOMO
rocygapctea MoAnMCaHHOIO C MHOCTPAHHbIM UCTLOM corfalleHnsi 06 yperynmpoBaHun, nogynMHEHHOro
npaBy [ApPYyroro rocygapctsa), BOCTpeboBaHa MexAyHapogHasi KOHBEHUMS, perynvpyowas BOMpochl
TPaHCTPaHUYHOIO NPU3HAaHKS Takux cornatleHunii®® (no Tuny Maarckoii KoHBeHLUun 2005 rofia B OTHOLLEHWM
cornatueHuii o Beibope cyga’t nnu XXeHesckoro npoTtokona 1923 roga 06 apbuUTpaxHbIX OroBopkax°?).

Mepexoan OT MaTepuasibHO-NPaBOBbIX K NPOLECCYasIbHbIM acriekTaM MoTeHUMasIbHOl MOAEeNn oTkasa
OT 3alWTbl, OTMETUM, YTO 34ECH MEXAYHAPOAHOE NPaBO MOXET MMETL GO/IbLLEE 3HAYEHME KaK B CMbIC/E
yCTaHOBMEHMUA o6uwero craHgapta due process [Ans  OLEHKM COOTBETCTBYIOLIMX —COrnalleHui
HaUMOHa/IbHbIMY CydaMu MPU PeLLEHUN BOMpoca O MPUHATUM K pacCMOTPEHUIO TPe60oBaHNs!, OT KOTOPOro

47 Cratbsi V KoHBeHumn OpraHumzaumm O6beAMHEHHbIX Hauuii 0 Npu3HaHWM U MPUBELEHWN B WCMOSIHEHWE MHOCTPAHHbIX
apbuTpakHbIX pelleHuii (3akoueHa B I. Hbio-Mopke B 1958 roay).

4 Accordance with International Law of the Unilateral Declaration of Independence in Respect of Kosovo. Advisory Opinion, I.C.J.
Reports 2010. P. 403.

49 [laxe CTOPOHHVKM BCEOGBEMIIIOLLENO 3anpeTa Ha 0TKas OT MPOLEeCCyaslbHOTO MpaBa Ha MCK BbIHYXAEHbI MPU3HATb, YTO 3anpeT
He MOXeT ObITb abconoTHbiM. Tak, A.B. lOAuH, cHavana ykasbiBasi, 4YTO «...0TKa3 OT MNpOLIeCCyas/IbHOro npasa Ha
npegbaBieHe ncka (a paBHO No6ble CXO4HblE hOPMbI OTPEYEHMS OT MPOLEeCCyasibHbIX Npas, HanpyMep oTkas OT BCTPEYHOro
nucka) SIBNSIETCA HeJOMyCTUMbIM, W MOMIOXKEHWE O HEeLeliCTBMTENbHOCTM OTKasa OT npaBa Ha obpalleHve B Cyd [0/MKHO
TPaKTOBaTbCS MEHHO B COOTBETCTBUM CO CBOMM OyKBasIbHbIM CMbIC/IOM», B UTOTE OrOBapUBAETCS, YTO «...0TKa3 OT NpeTeH3uii
(npuTa3aHnii, TpeboBaHWn 1 T.M.)... AO/MKEH KaXkAbli pa3 OLEHUBATLCS B KOHTEKCTE HapyLleHns UM NpoLecCyasibHON HOPMbI O
HefeliCTBNTEeNIbHOCTM OTKa3a OT npasa Ha obpaltleHve B cyf,. [paBonpuMeHNTENbHbIN OpraH JO/MKEH OLEHUTb AeCTBUTENbHYIO
HanpaBfeHHOCTb BOMWM CTOPOH COMNAlLeHWsl, cofepxaliero nogobHoe ycnoBue... W, YCTaHOBUB WMEBLUMIACA hakT
pacnopskeHns CyObeKTUBHbIM TPadKAaHCKM MaTepuasibHbIM MPaBoM, AaTb €My COOTBETCTBYIOLLYHO OLIEHKY C TOYKW 3peHust
nocnefoBaTeNbHOCTN NOBEAEHNSA CyObeKTa rpaJaHCKUX NPaBoOTHOLLEHWI N HEAONYCTUMOCTM OTCTYNIEHUS OT A@HHbIX IMLIOM
rapaHTuii 1 3aBepeHuii». Cm.: KOguH A. B. Ykas. cou.

50 Mpegnonoxmm, 4YTO camoe MOAXOAsllEe MECTO [/ OGCYXAEHUSl Takoro [oKymeHTa — [aarckasi KoHgepeHuus
MexayHapogHoro vacTtHoro npasa (MK MUM). Cwm.: Jurisdiction Project. URL: https://www.hcch.net/en/projects/legislative-
projects/jurisdiction-project (nata o6pauieHus: 23.07.2024). Mbl He HacTavBaeM Ha ugee 06 OTAE/IbHOW KOHBEHLMM, MOXET
ObITb [OCTATOYHLIM BK/IOYMTL COOTBETCTBYHOLLME MOSTIOXEHWUA B Gonee o6LMil JOKYMEHT, HANPUMep, KOHBEHLMIO O CyAe6HO
HopuUCAVKLMK, Hag, KoTopoli BefeT paboty MK MUrl.

51 The Convention of 30 June 2005 on Choice of Court Agreements (HCCH 2005 Choice of Court Convention). Poccuiickas
Penepauma He yyacTByerT.

52 Protocol on Arbitration Clauses. Geneva, 24 September 1923 // League of Nations Treaty Series. Publication of Treaties and
International Engagements, registered with the Secretariat of the League of Nations. 1924. Vol. XXVII. Ne 1, 2, 3. P. 158-166.
URL: https://treaties.un.org/doc/Publication/UNTS/LON/Volume%2027/v27.pdf (aata obpatieHus: 23.07.2024).
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Obls1 3asB/IeH 0TKa3, Tak U Npu onpedesieHnn MexayHapoaHbIMU TpMbyHasiammn CBOEN opucamkumm no
Takum genam. K npumepy, EBponeiickmii Cyg ucxoguT M3 TOrO, YTO «HW OyKBa, HW AyX CTaTbu 6
KOHBEHUMN He MpenAaTCTBYOT NNLY BbIP&XKEHHO UM MOY&/IMBO OTKa3aTbCsA MO CBOEeW CBOOGOAHOW BOME
OT Mpas, BblTEKAKLWWX W3 rapaHTUini Hagnexawero npasocyans. OfHako p[ns TOro, 4To6bl 6bITh
NPU3HaHHbIM 3PEKTVBHBIM A1 ueneii KOHBeHUMKW, 0TKa3 OT npasa y4acTBOBaTb B npouecce LO/DKeH
6biTb 3asB/leH HeABYCMbIC/IEHHbIM 00pa3soM UK COMNPOBOXAATLCA MWHUMA/IbHLIMW - FapaHTUsaMMU,
copasMepHbIMU ero BaXHOCTW. bonee TOro, OH He [AO/MKEH MPOTUBOPEUUTb KaKUM-IMO60 BadKHbIM
ny6nnyHbIM  MHTEpecam»®, «MpaBo Ha Cyd... He sBnseTcs Gosiee aGCoMOTHbIM B YIOMOBHbLIX U
rpaXaaHcknx genax, OHO COMPOBOXAAETCA MNOoApasyMeBaeMbiMU OrpaHUyYeHusIMU... Bo BHYTPEHHWX
NpaBOBbIX CMCTEMax rOCy4apcTB OTKa3 Takoro poga [OT gocTyna K cyay] yacTo BCTpedvaeTcsl... B
rpaXxnaHcknx genax... TeM He MeHee B AEMOKpaTMYeCKOM 06LLecTBe NpaBy Ha CyA, NPUAAETCs CANLLIKOM
60/1bLIOe 3HaYeHUe, YTOObI ero NpenMyLLecTsa 661 yTpayeHbl UCKNIOUUTENTbHO HA TOM OCHOBaHWM, YTO
hmsnyeckoe NULIO ABMIAETCA CTOPOHOI cornatleHus 06 yperynvposaHuu... B cdiepax, 3arparmsaromx
Ny6/NYHBIN NOPALOK rocyAapCTB-U/1IEHOB, /106aa Mepa U peLleHre, NPeanonoXMTeNbHO HapyLlalLLme
cTaTtblo 6 [KoHBEHUMM], TpebyeT 0COBEHHO TLATE/TLHON OLIEHKM»®,

Kakoii MMHMMasTbHBIN HAbop 06CTOATENLCTB C YYETOM BCErO BbilLEyKa3aHHOro Mor 6bl NOTeHUuanibHO
oueHuBathb cyf (MexayHapoaHblil U HaUWOH&asTbHbIN) AN TOro, YTobbl NPUHATL NpeAHaMepPeHHbIl 0TKa3s
OT 3aWwnTbl? HameTum nx 3gecb 6e3 getanusaunm, «nyHKTUPOM».

Bo-nepsbix, HedobpocosecmHocmb 3assumessi. Nogaya ncka B YC/I0BMSX paHee COBEepLUEHHOro
oTkaza OT nMpaBa TpeboBaHMA MOXeT OblTb KBaMUUMpOBaHaA Kak  3n0ynotpebneHue.
Heno6pocoBecTHbIM MpeabsB/IEHMEM HEOCHOBATE/IbHOTO MCKa MpoleccyasibHas AOKTpYMHa npu3Haert
C/yyaun, Korga «auuo, 3asBsiollee HeOCHOBATeNbHbIA UCK, 3HAET, YTO eMy OTbICKMBAeMOe MpaBo He
npuHaanexmT» (M. A. TypBu4)®. TMpeabsBnss WUCK, WUCTel, A0/MKEH Tpe6oBaTb CyAe6HOW 3aluThl
HapyLLeHHoro npasa. Ecnu ncTtel, 3aBeJOMO 3HAET, YTO OH NpaBsa He MMEET, TO NPeabsABEHNE UCKa O ero
3awuTte aBAseTca 3/0ynoTpebneHvem. ocnencTenemM ABNSETCA 0TKa3 B YA0B/IETBOPEHUN UCKA, a Takke
BO3/IOKEHWE Ha MCTua cygebHbIX pacxofoB Kak Ha /vuo, 3/10ynoTpebusluee npasoM. B cnyyasx, korga
ANns BCEX OYEBUAHO 3aBeOMOE OTCYTCTBME MAaTepuasibHOro npasa, HET HEOOXOAMMOCTM He TO/bKO B
paccMOTpeHnn Mo CyLeCcTBY M NPUHATUMKN CyAebHOro peLleHusl, HO U B NOArOTOBKe Aena. B aTnx cnyvasx
npefocTaB/ieHne UCTLY NPOLEeCCYasIbHbIX rapaHTUI HapyLIaeT He TOJIbKO MHTepeChl OTBETUMKA 3aBEA0MO
He060CHOBaHHbIM WCKOM, HO W MpaBa Y4YaCTHWKOB ApyrMx [Aef, BPeEMs pPacCMOTPEHUS KOTOPbIX
capuraeTcs®®,

Bo-8mopbix, 006p0BO/ILHOCMbL OmMKasa. JTOT KPUTEpPWIA CBA3aH C MpeablaywuM, MOCKONbKY
He,06POCOBECTHBLIM MOXET CUMTATLCSA TOMNBKO TOT 3aABUTESb, KOTOPLIN HapyLWI O6POBOSIBHO NPUHATOE
06s13aTeNbCTBO®’. MOXHO BOO6Pa3nTb pasHble BuAbl U (hOPMbl NPSIMOr0 U KOCBEHHOIO MPUHYXAEHWS, HO
30eCb MPeAcTaBNsAeTCA PEe30HHbIM  yuuTblBaTb TOILKO  (pakTbl 06MaHa, Hacunus, Yrpos u
HebnaronpuaTHbIX OBCTOATENbCTB, MO NpuMepy OONbLUMHCTBA HALMOHA/bHLIX MPaBONOpPsSAKOB,
yCTaHaB/IMBAIOLWMNX OCHOBaHWA [ANA NPU3HAHUSA HeLelCTBUTE/IbHbIMU [PaXAaHCKO-MPaBoBbIX CAEN0K
(Hanpumep, cT. 179 TK P®). bpemsi goka3biBaHMS Takux 06CTOATENBLCTB /IEXMT Ha NULE, NblTALWEMCS
BOMpPEKM cornalleHuno 06 yperynmpoBaHum 06paTnTtbes K cyaebHol 3awmte. CTaHAapT foKasbiBaHUS npu
3TOM [0/KEH ObITb AOCTATOYHO BbICOKMM. Tak, BO3BpaLLasch K «cepObCcKoMy» aeny, UCX0AsA U3 AaHHbIX B
MOCTAHOBMEHMN CyAa TSXKENO Mpu3HaTb OTKa3 3asaBuTens OT MPOAO/MKEHUS UCMOMHUTENLHOIO
npounsBoacTBa KabasibHOM cAeNkoil (TO ecTb 3ak/Il0UYEeHHON Ha KpaiiHe HEeBbIFOAHbIX YCMOBUSX, Ha
KOTOpble NULO ObIN0 BbIHYXAEHO COMacUTbLCA BC/EACTBUE CTEUYEHWUS TSAXEsbIX OOCTOATENbCTB, YeM
Apyrasi CTOpoHa BOCMo/1b30Basiack). To, YTO 3asiBUTE/NO HE NAaTWUAM HaAbaBKy K 3apaboTHol nnate (npu
3TOM «OObIYHYIO» 3apnaaty OH Mony4vasl), ewe He NoBOA CuMTaTb ero HaxogsAwMMCs B COCTOSHUU
KpaiHeli HyxzAbl, OfpaBAblBalOLLE HeaelCcTBUTENIbHOCTb COBEPLUEHUS WM IOObIX  HOPULUYECKNX
aelicteuid. [lpyroe aeno, ecnm 6bl 0TKa3 OT TpeboBaHwWii Oblsl, K NPUMEPyY, NOANNCaH Nocne SBHOI yrposbl

53 Sejdovic v. Italy [GC], 2006, § 86; Dijkhuizen v. the Netherlands, § 58.

54 ECtHR. Deweer v. Belgium (Application no. 6903/75). Judgement of 27 February 1980. § 49.

5 LuT. no: Nasapes C.B. Omka3 8 cyde6Holi 3awjume 8 C/y4asx Hedo6POCOBECMHO20 NMPedbsB/IeHUs HEOCHOBAME/IbHO20 (B
Mamepua/ibHO-PaBoBOM OMHOWEHUU) Ucka /| ApBUTpadkHbI 1 rpaxkgaHckuii npouecc. 2023. Ne 7. C. 20-21.

% Tam xe.

57 «OTCyTCTBME MPUHYXAEHMS [K OTKasy OT AocTyna K cygy] B /1l060M criydae SiIBNSETCA OAHUM M3 YCOBUIA, KOTOPbIE [O/MKHbI
6bITb BbINOSIHEHbI; 3TO NPOAVKTOBAHO MEXAYHAPOAHbIM AOKYMEHTOM [KOHBEHLMel], OCHOBaHHbIM Ha CBOGOAE N BEPXOBEHCTBE
npasa». ECtHR. Deweer v. Belgium (Application no. 6903/75). Judgement of 27 February 1980. § 49.
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YBOJIbHEHMA W JIMLLIEHUS NOOLIX CPEACTB K CYLLLECTBOBAHMIO, C YYETOM TOro, YTO B paccMaTpuBaeMbiii
nepvof 6e3paboTuua B Kocoso aocturana 50 %°8. Ho ECMNY Takux qoakTopoB B Aefne He 06HapyXu.

[oBOopss O NoATBEPXAEHWM [O0OPOBO/ILHOCTM OTKasa Ccob6nfeHneM 06s3aTeflbHON cneLnanbHOn
oopMbl, Hanpumep, NUCbMEHHOI NpX CBUAETENSIX, HOTapuasibHOW NGO YTBEPXAEHMEM AoroBopa 06
YperynumpoBaHum CyfoM Kak MMPOBOrO COrnalleHns, No Halemy MHEHMWIO, BHELWHAA oopma oTkasa Kak
TakoBasi He AO/HKHA MMETb PeLUaloLLEero 3Ha4eH1s 415 ero NpUHATUS CYLOM.

B-mpembux, 0CO3HaHHOCMb U Orpede/ieHHOCMb omkasa. CTOpoHa, OCOGEHHO Korga pedyb WAET O
PU3MHECKMX NnUax, [O/HKHA MPEeAcTaBsATb, Kakux MMEHHO HOPUAMYECKMX BO3MOXHOCTEN cebs nuwaet
OTKa30M OT 3aWuThbl, a y cyda A0/KHa OblTb BO3MOXHOCTb C AOCTATOYHOW TOYHOCTbIO OMpeAennTb, OT
Kakmx TpebGoBaHWn M WCKOB Obls1 3asBNeH OTKa3. lMpu 3TOM OTKa3 MOXET CUMTaTbCA OCO3HaHHbLIM U
onpefeneHHbIM, ecsiv TpeboBaHUA OnucaHbl M POAOBLIMK MNPU3HaKkamu (Hanpumep, obble UCKH,
BbITEKatOLLMEe U3 HA3BaHHOIO KOHTpaKTa Wau onpefenieHHoro cay4vas NpuinuHeHns speaa). besycnosHo,
[O/MKEH [JonyckaTbCA OTKa3 kak OT TpeboBaHWii, A5 KOTOPbIX Y)Xe BO3HMKAN OCHOBaHUA, Tak U OT
6yaywmx. CerogHs TPyLHO NOBEPUTb, UYTO apbUTpakHble COorlalleHuss BeKamm MOTMIN KacaTbCs TOSIbKO
yXXe BO3HWKLIMX pasHornacuii M TOMbKO B MPOLUIOM CTOMETMM MOBCEMECTHO MOSBWIACb 3aKOHHas
BO3MOXXHOCTb NepefaBaTh B TpeTelickoe paséupartenbcTBo 6yayline criopbl®®. Bpsg v CTOMT NPOXOANTb
3TOT MCTOPUYECKMI MYTb 3aHOBO C COrnalleHnssMmu 06 oTKase OT 3aluThbl.

HakoHel, B-4emsepmbix, BO3ME30HOCMb OmMKas3a. Hannume BCTPEYHOrO [AEHEXHOr0 WM WHOro
UMYLLECTBEHHOIO MPEAOCTaB/IEHUS HE SBMASETCS YCNOBMEM AENCTBUTENILHOCTM OTKasa OT MpaBa B Tex
npaBonopsiakax, rae oH npsiMo yperynvpoBaH®®. BmecTe ¢ TeEM BO3ME3AHOCTb MOXET ObiTh BK/OUYEHA B
MOAEeNb OAHOCTOPOHHEro OTKasa OT 3alnThbl, KOTOPYH Mbl KOHCTPYMPYEM Kak YHUBEPCasIbHY0, eC/N peyb
naetr o6 oTkaze om cpeocmsa 3aWjumbl, UMerWea0 OUeHKY (B3biCKaHWe YObITKOB, KOMMeHcauus
MOpasibHOro Bpea, Bpefa XWM3HW W 340pPOBbI, OKpYXatolleil cpefe, Bbinnara 3apaboTHOlM nnatbl U
noco6uin 1 T.n.). Kpome TOro, HanMymMe BCTPEYHbIX 06s3aTeNbCTB B COrlalleHnn 06 yperynnpoBaHun
NMoO3BOJISIET FTOBOPUTb O TOM, YTO OHO CamoO MO ceGe Takke SABAseTcs POPMON 3alUUTbl HAPYLLIEHHOrO
npaBa. XoTs U B HOBMPOBaHHOM BHecyebHOM Buae, TpeboBaHMe NocTpagasLuero nuua yaoBIeTBOPEHO
OEHEXHOI KoMNeHcauumeii, To ecTb 3awuTa npasa cocTosnacb. Henb3a 3abbiBaTb, YUTO OTKA3 OT 3aUThI
nepBOHa4Ya/IbHOro npasa (HanpyMmep, Ha KOMMeHcaunio Bpega 340P0OBbH0) HE O3HAYaET OTKa3 OT 3alUnThbI
npaea, HOBMPOBAHHOIO cornailleHnem o6 yperynuposaHuu (Ha noslydyeHue KomrneHcauum B OO6MeH Ha
0TKa3 oT nofaun ucka)®. CTopoHbl cornalleHnsi o6 yperynnposaHnm MoryT nepefartb Cropbl U3 HEro U B
WHOI opraH (B TOM u4ucrie TPETENCKWiA), Hexenu cyd, KOTopblii No o6uemy npaBuay KOMMETEHTEH
paccmaTpuBaTb NepBOHaYasIbHbIA cnop.

OpHako TpubyHas, nepep KOTopbiM CTOUT BOMPOC 06 yyeTe npefHaMepeHHOro otkasa 3asButens ot
3alWmTbl, AO/MKEH WUMETb OrpaHMyeHHble MOSIHOMOYMA OLEeHUBaTb 3KBMBAJIEHTHOCTb (COpPa3MepPHOCTb,
cnpaesenMBOCTb, 060CHOBAHHOCTb) COIM1AacOBaHHOM CTOpPOHaMu KoMneHcaumm. Camu MexayHapoaHble
CyAbl, KaKk npasBw/io, MPUCYXXAAKT HOMUHAalbHbIE BbiNAathbl (aHr1.: non-pecuniary damages) xeprBam
HapyLleHWin npaB 1 cBo6OA, pasmMep KOTOPbIX HE CBA3a@H HW C JIMYHOCTLIO 3asBUTENS, HU C peasibHbIMU
maTepuvanbHbIM/A  NOTEPSIMU, KOTOpble OH TMNOHec®™. B 3TOM CMbIC/Ie MOKa3aTe/lbHO HeaaBHee
nocTtaHoeneHne, B koTopom ECIMY npucyamn komnaHuu, Kotopas noutu 18 net 6e3ycrneLwHo neitanacb
UCNONHUTL B anbaHCKUX cygax BbIHECEHHOE MPOTUB 3TOr0 GaNKaHCKOro rocygapctea apoutTpaxHoe
pelleHne Ha no/smusiuapoa espo, KOMMEHcauuio 3a HapyweHwe vactu 1 ctatbuM 6 KoHBeHUun B

%8 Cwm.: Ukaj M., Dragusha B. Unemployment and Labour Force Market in Republic of Kosova // International Journal of Business
and Social Research (IJBSR). 2013. Vol. 3. Ne 2. P. 125. URL: https://thejournalofbusiness.org/index.php/site/ article/view/80/79
(maTa obpalueHuns: 23.04.2024).

%9 Cm.: Lew J., Loukas M., Krdll S. Comparative International Commercial Arbitration. The Hague, 2003. P. 100-101; Overview of
International Arbitration I/ On International Arbitration / ed. by N. Blackaby, C. Partasides, A. Redfern, J. M. H. Hunter. Oxford,
2009. Para 1.50-1.51. URL: https://www.international-arbitration-attorney.com/wp-content/uploads/Overview-of-International-
Arbitration.pdf (gata obpawieHus: 23.07.2024).

% Boiiko T. C. Yka3. cou.

1 B Takom cnyyae ofpalleHue 3a 3alMTOi NepBoHAYasIbHOrO NpaBa, a He HOBMPOBAHHOIO, KaK pa3 MOXEeT GblTb NPU3HAHO
Heo6pPOCOBECTHBIM W HEOCHOBATE/IbHbIM MCKOM, O KOTopom nwucan M.A. TypBu4y, Tak Kak nepBOHaYyasibHOe MpaBo B
MaTepuasibHOM CMbIC/IE Y)Ke He CYLLeCTBYeT, a 3aMEHEHO HOBbIM NPaBOM.

52 Cwm., Hanpumep: Fikfak V. Non-Pecuniary Damages before the European Court of Human Rights: Forget the Victim; It's All about
the State 1 Leiden Journal of International Law. 2020. Vol. 33. P. 335-369. URL:
https://www.cambridge.org/core/journals/leiden-journal-of-international-law/article/nonpecuniary-damages-before-the-european-
court-of-human-rights-forget-the-victim-its-all-about-the-state/911053A46 DF3EFAE79F76 C6 7TEAED2877 (pata ob6paleHus:
23.07.2024).
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pasmepe... 4 800 eBpo®. 370 «anbaHCKoe» MOCTAHOB/EHWE POAHWUT C «CEPOCKUM», C KOTOPOTO Mbl
HayasiM CTaTblo, HEe TOMIbKO TO, YTO 06a AaTupoBaHbl oAHMM gHeM — 5 mapTa 2024 roga, An6aHus
rpaHnumT ¢ KocoBo, OTKyaa 3asBuUTe/b B NEPBOM Aerfie, 1 B 060MX c/ydasx peyb naeT o yactu 1 ctatbu 6
KoHBeHUun (NpaBo Ha Cyd), HO U TO, YTO OT OOpalleHWs 3a 3alMTON K MexAyHapoaHOMY cyay Ao
BbIHECEHUSA peLleHnsl NPOLLIOo NoYTy 15 neT, No utoram Kotopbix «CoBecTb EBponbI»® Bbigan KopoTkie
(«an6aHckoe» «KOMUTETCKOE»®® MOCTaHOB/IEHME B YeTbIpe pasa MeHbLUe, YeM 3Ta CTaTbsl, a «cepbekoe»
«nasiaTHoe»®® MouTy Takoe Xe) 1 «MyCcTble» C TOUKU 3PEeHNS apryMeEHTaLMN PE30/THOLMN.

3akntyeHue

Mbl ganekun OoT TOro, 4TO6bl M3MEPSITb 3HAYMMOCTb HOPUANYECKMX TEKCTOB, BK/KYAs MOCTaHOBNEHUS
ECMNY, ux pnvHoiti. Hawa ctatbss He 06 3atom. Ee uenb — nokasarb macwTabHble NU3MEHeHWs,
npovcxofsiie B BOCMPUSATAM CUCTEMbl HOPUCAMKLMOHHOW 3aliuTbl MpPaB Ha HaLUOHA/ILHOM U
MeXayHapoAHOM YpoBHe. Ha cMeHy cygebGHOMYy «pomMaHTU3My», 6Ge33aBETHOI Bepe B TO, YTO Noboe
HapyLleHHOe npaBo 06s3aTeNibHO 6yAeT 3aluLeHo, NPUXOAUT NparmMaTWyHbIi B3rsS4 Ha BO3MOXHOCTU
npasocyaua®’. Eciv AecsaTUNeTUSIMU Ka3asiocb, YTO OCHOBHOI (hopMoOii 3alimTbl ocTaeTca cyaebHas, a
OCTaJ/bHble — €l a/IbTepPHATMBHbLIMW UM AONOJHAOLWMMU, TO TENEPb 3a4acTyio XepTBa B OTHOLUEHUSIX C
HapylumTenem [o/HKHa «MoMoYb cebe cama», ec/i He roToBa XAaTb rojamy paspeLleHusi CBoero gena,
fa ele puckys MoslyuynTb B WUTOre «OTMUCKY» WM CUMBOMIMYECKYHD KOMMEHcaumio (Win fake npocTo
«cartuctakymio» 6e3 BbInNaTbl), 3a peasibHOE B3biCKaHWE KOTOPO C OTBETYMKA elle npeacTouTt
nobuTbLCS.

B aTmMx ycnoBusix pasHoro poga gocygebHble U BHecyfeOHble cornaweHus 06 yperyimpoBaHun
Heus6exHo 6yayT nosyvaTb pacnpocTpaHeHue, U BCKOpe, Kak OfHaXbl CAESKU O MPU3HAHWU BUHbI B
aMepuKaHCKOM Mpase, NPEBPAaTATCS U3 UCK/OYEHNUS B NPaBW/o, B camy cuctemy 3awmtsi®®. Mocmeem
NpeanonoXxuTb, 4To 6e3 ycnoBuii O B3avMHOM OTKa3e OT UCKOB B HaLMOHa/IbHble U MexAyHapoaHble
TpnbyHanbl (M CTOPOH CcOr/lalleHnsl, U BCEX WX PEe3UAEHTOB) He CMOryT obontucb un 6yayuive
MEXroCcylapCTBEHHbIE COrlalleHnss 06 yperynnpoBaHWM KOHGU/IMKTOB, CBUAETENsAMU KOTOPbIX Mbl
AB/IIEMCS CEr0AHS.

Ho dyHAamMeHT Takux AOrOBOPEHHOCTEN — npuaaHue pUANYECKO CU/bl OTKas3am OT obpalleHus ¢
nckamu. Ha 3T oTkasbl, KOTOpble BeAyT CBOK WCTOPUIO CO BPEMEH PUMCKOrO Mnpasa, YXe Henb3s
CTbIA/IMBO 3aKPbIBaTh [/1a3a, UK THEBHO OTBEPraTb WX, CYATas yrpo3oi cyaebHbim yctoam. CToUT Bonpoc
0 BbIpaboTKe YHMBEpPCaslbHbIX YCNOBWUIA, DOPM, MOCNEACTBUIA OKOHYATENbHOro OTKasa OT BO3MOXHOCTU
obpalleHns B cya B MaTepuasisHOM W MpoueccyanbHOM, YacTHOM M My6AMYHOM, HauWoHaNbHOM U
mexayHapogHoMm npase®. W 3mecb He 060MTMCL 63 NPOoAyMaHHOW MO3MLMM  MEXOAYHAPOAHbIX
TpubyHasioB, TeM 60/iee NOBOAOB ee 0603HAYUTb B MOCTYyMalLMX TABUMHOW Aenax npefocTaToyHo. B
Jene, ¢ KOTOPOro Mbl HaYasm cTaTblo, EBponelicknii Cyn BO3SMOXHOCTLIO HE BOCMO/b30BaUics. Hageemcs,
CNepytoLLyo He NpUAETCs XaaTb NATHaALaTh et

5 KomnaHnusi TpeGosana npucyautb 100 000 eBpo B KayecTBe KomneHcauuu Bpega. Cwm.: ECtHR. lliia S.R.L. v. Albania
(Application no. 31011/09). Judgement of 5 March 2024. lMoxanyii, BNepBble B UCTOPUN «KOMUTETCKOe» pelueHne ECIMY
Bbi3Ba/I0 TaKOW pe3oHaHC B cpefe CrneuuannctoB Mo MexAyHapoAHOMY WHBECTULMOHHOMY npaBy. CM., Hanpumep:
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Abstract

The article demonstrates the general problem of the lack of universal legal criteria for the admissibility of agreements to waive
claims in national courts and international tribunals. In the context of a global change in the perception of the dispute resolution
system at the national and international levels, pre-trial and out-of-trial settlement agreements will inevitably become widespread,
and soon, like plea bargains once in American law, will turn from the exception to the rule into the justice system itself. Future
interstate agreements on the settlement of conflicts, which we are witnessing today, will not be able to do without conditions on the
mutual waiver of claims to national and international tribunals (both the parties to the agreement and all “their” residents). The basis
of such agreements is to give legal force to the final waivers contained therein. These refusals, which date back to the times of
Roman law, can no longer be shamefully turned a blind eye, or angrily rejected, considering them a threat to legal foundations.
Using historical examples, the practice of international and national tribunals, a mechanism for regulating waivers of claims and
demands is modelled in the paper, which takes into account the provisions of private and public, material and procedural, national
and international law, the need to ensure a balance, on the one hand, the protection of fundamental rights and freedoms, including
the right of access to court, and on the other hand, freedom of contract.
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AHHOTauuA

CraTbsl MOCBSILLLEHA UCTOPUM Pa3BUTUS M COBPEMEHHOMY COCTOSIHUKO WMHCTUTYTa KOJIJIEKTUBHOTO Mcka B npaBe EBponeiickoro
COl03a U OXBaTbIBAET KaK OCHOBHbIE MCTOYHUKW Er0 PErYNNPOBaHus, AEACTBYOLLME B HACTOSLLEE BPEMS, Tak U CBSI3aHHbIE C HUMU
NOArOTOBUTENbHBIE AOKYMEHTbI. AHAIM3MPYS MyTb, NPONAEHHbIA MHCTUTYTOM KOJITEKTUBHOIO MCKa, aBTOP MPUXOAMT K BbIBOAY, YTO
ero nosioxeHne B 06LLEe cucteme perynmpoBaHusi npasa EC 3amMeTHO YKpenssieTcsi, a BO3MOXHOCTM PacLUMpsiOTCA 3a cueT
BK/IIOYEHUST HOBbIX 06nacTeil perynnpoBaHns M KOMMEHCATOPHbIX CNOCO60B 3awuTbl. [pn 3TOM KOMNEKTUBHbLIN Uck B EC nmeet
YHUKa/IbHbIe 4YepTbl, YUYMTbiBAKOLME MpaBOBble TPaAUUUW TOCYLAPCTB-Y/1eHOB. [PUHATBIE MTOrOBble AOKYMEHTbI 3ac/lyXusatoT
BbICOKOI OL|EHKM, HO MpWU 3TOM BCE Xe AAat0T NMOBOAbl 419 KPUTUKM 1 elle Aaneky OT COBepLUeHCTBa. B kauecTBe MonoXuTeNbHbIX
CTOPOH CJ/IOXVMBLUEroCs perysiMpoBaHns KOMMekTMBHbIX MckoB B EC ob6palaeT Ha cebsi BHMMaHue, 4TO MpuHATble EBponeiickoii
Komuccrel AVMPEeKTUBbLI B LIE/IOM OTBEYalT €BPOMEeiCKoMYy MpaBONoOpsAKY U YUMTbIBAKOT peasibHble BO3MOXHOCTW OTAENbHbIX
rocyfapcTB-4/ieHOB. B kayecTBe MporpeccuBHbIX LWAroB B 06n1actu obLiero perympoBaHusi KOMIeKTUBHbIX uckoB B EC B cepe
3aWuThl NpaB noTpebuTenein oTMeyYaeTcss BHeAPEeHWEe KOMMEHCATOPHbIX Mep, MMbKuii MexaHn3m Bbibopa q)opMbl y4acTus UCTLOB
[ANs TOCyAapcTB-4/IEHOB, BHEAPEHME WHOPMALMOHHBLIX TEXHO/OMMIA OMOBELLEHNS U perucTpauum ucTuoB. BmecTe ¢ Tem aBTop
KpUTUYECKN OLIEHMBAET camMy MOZEe/lb OpraHu3aLMOHHOrO rpynrnoBOro Mcka, BblGpaHHy B EC, 1 3aMeyaeT, YTO He peLLEeHHOo no
CyTM ocTanacb npobnema napasnfenbHbiXx pasdupatenscTs. B 3awkiumtensHoM pasgene cratbl Ha npumvepe Pl kpatko
aHanmsupyeTcs MMNAEMeHTauus nocnegHelt aupektuesl EC B 06nacTu npefctaBuTeIbCKMX MCKOB MO MOTPEOUTENLCKUM crnopam.
[enaeTtcsi BbIBO4 O TOM, 4YTO MOAXOAbl, BblpaboTaHHble B EC, MMEWT UeHHOCTb A/ Poccum Kak uneHa EBpaswiickoro
3KOHOMUYECKOr0 COH3a, MNOCKOJIbKY —MEeXAYHapOoAHOIo pPerympoBaHns  KOJIEKTUBHBLIX npoueayp B pamkax EA3C He
npeaycMOTPeHo, a MoTPe6HOCTb B HUX, 6e3yCN0BHO, eCTb.

KnioueBble cnoBa

KONNEKTUBHBIA WUCK, prl'll'lOBOﬁ NCK, KOMNEKTUBHOE BO3MelleHune, EBpOHeﬁCKMﬁ COH03, AupeKkTuBea, I'IOTpe6VITeI'IbCKMe cnopel,
aHTUMOHONO/IbHbIE CNOpbI, I/IHC*)OpMaLI,I/IOHHbIe TexHonornn B npasocygnun

Ans umtnpoBaHua: CytopmuH H. A. KonnektusHble nckn B EBpOMNEickom colo3e: UCTOpUS pasBUTUS U COBPEMEHHOE
perynupoBaHue // XXypHan BL3 no mexayHapogHomy npasy (HSE University Journal of International Law). 2024. T. 2. Ne 2.
C. 59-71.

https://doi.org/10.17323/jil.2024.22262

BeegeHue: eBponeiickoe NoHNMaHne KOIIEKTUBHBIX UCKOB 1 NpoLeayp

B eBponelickoMm MOAWTUYECKOM W MPaBOBOM AUCKYpce Npo6/aeMy KOMMEKTUBHBLIX WCKOB MPUHSITO
paccmaTpuatb B 60/1ee LUMPOKOM KOHTEKCTe, YeM BO BCEM OCTa/lbHOM mupe. OfHAKO Tak 6bl/10 He
Bcerga. B xoge pa3sutus obLleeBponeinckoro BULEHNSA KOMIIEKTUBHBIX NPOLEeAyp MexaHn3m npuobpetan
pasnunuHble Has3BaHus U OpPMynUpoBku'. B HacTosillee Bpemsi BO BCEX OCHOBHbIX AOKYMEHTax O
KONNEeKTUBHbIX npouenypax EC curypupyer He TepMUH «KOJI/IEKTUBHBbIE UCKU» (aHrN.: collective actions),
a TEPMUH «MeXaHWU3Mbl KOIJIEKTUBHOIO BO3MELLEHNs» (aHrn.: collective redress mechanisms). O6bacHAS
Takylo nogmeHy noHaTwiA, K. Xomkec ykasblBaeT Ha akcuomaTuyeckoe npeActas/ieHWe O TOM, YTO
rNaBHbIM B KOMMEKTMBHBLIX MNpoueaypax [OO/MKHO CTaTb BO3MELLEHME Kak Hagnexawiasa ux Luenb.
Wcnonb3yemblii TepMyH, TakuMm 06pa3oM, 0XBaTbiBAeT 60/ee LUMPOKUIA CMEKTP MEXaHU3MOB, KOTOPbIN,
NOMUMO CyAeOHbIX, BK/IOYAET yyacTue rocyfapCTBEHHbIX OpPraHoB B KOJSIIEKTUBHOW 3aliuTe, CXEMbI
BO3MeLLeHNss 6e3 BWHbl, OU3HEC-NPaKTUKN W KOAEKCbl MOBEAEHWUS, Meauaunio U UHble (OpPMbI
aNlbTEPHATUBHOIO pas3pelleHnss Crnopos, a Takke [06poBOSibHOE UWCnosiHeHne. CrefosaTenbHo,
KOHLENTYas/IbHO TEPMUH «KOJINIEKTUBHOE BO3MELLEHNe» 6osiee OpueHTUpPOBaH Ha pesy/ibraTbl, Yem Ha

1 Sahin E. Collective Redress and EU Competition Law (Routledge Research in Competition Law). Routledge, 1% ed., 2018. P. 5.
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MeXaHV3M KOJIIEKTUBHOIO MCKa, XOTsl OXBaTblBaeT B Camoii MosiHO Mepe u ero®. Kak cnpaBegsiMBo
3amevaeT nccneposaresib C. yT, «eBponeickmue NosMTHKN BO3AEPXMBAKOTCA OT 06CYXAEeHMSA “TPYNNOBbIX
NCKOB”, NMOCKO/bKY OHW BbI3bIBAIOT MPUCYLLNIA aMepUKaHCKOMY CTU/I0 06pa3 OCKOpPOUTENbHbIX CyAebHbIX
TSK6 — VMEHHO TO, Yero eBponenckuii 3akoHoaaTe b XenaeT n3bexarb /1060 LeHol»S,

HeobxoamMMo yunTbiBaTb, YTO BO3HMKHOBEHME TPYyNmnoBOro ncka u npomssoactea B CLUA, oTkyaa oHu
pacnpocTpaHWIMcb MO BCEMY Mupy, OblI0 BO MHOTOM MPOAWKTOBAHO KY/IbTYPHbLIMU, COLMasIbHBIMM,
NCMXOMOrMYECKUMI® 1N NONUTUYECKMU 06CTOATENIbCTBAMU. VICTOpUYECKNE YC/I0BUS 3aceneHnst AMepuKu
TpeboBaM BbICOKOIW aKTUBHOCTW W JIMYHOI MHULMATUBLI rpavkaaH, Beregcteme yero B CLUA 605bLuyto
ponb CTa/IM UrpaTb puandeckne MmexaHu3mbl 3aLiuTbl X Npas (KU3HKW, cBOOOALI U MMYLLECTBA), TO eCTb
WHAMBMAYaNIN3M, [OMNOMHAEMbIA COCTA3aTe/IbHOCTHI0 Mnpouecca. 3TO MNOBAMAMNO Ha BCH CTPYKTYpY
MEexaHu3Ma rpaxJaHCKOro Cy4onpou3BoAcTBa (YC/I0BHOE BO3HarpaxgeHue, oOTkaz OT MpuHUMNa
BO3MeELLEHNS CyaebHbIX pacxofoB «NPOoMrpaBLUnii MaaTuT», WrpadHble yObITKM N0 YacTHbIM UCKaM, Cy4
MPUCSXHBIX, PacKpbITUe [oKasaTesbCTB [0 CcyAebHoro pasbuparenscrtBa, BO3MOXHOCTb a/BOKaTOB
peknammpoBatb CBOW YCAyr u npodee). lNepeyncnieHHble 0COBEHHOCTM aMepuKaHCKoro npouecca
OPWEHTUPOBaHbI HA VHAMBUAYA/IbHYIO MHULMATUBY B BONPOCE 3alUMTbl OOLLECTBEHHOIO U KOM/TIEKTUBHOIO
NHTepeca.

HKOpucnpygeHuusi eBponeincknx rocyaapcts, HaNpoTuB, pa3srBasiack B TPAAMLMOHHOM Kiode. 34ech
COXpaHSIeTCS 3HauYUTENbHasA POMb rocygapcTBa W NyOGANYHbIX MHCTUTYTOB NMPU KOJIJIEKTVMBHONM 3awimre
npasB u MHTepecoB. Ecnu B3sTb 3a 06pasel, COBPeMEHHOe perynMpoBaHue KOMNEKTVBHBLIX Npoueasyp B
rocygapctBax EC, TO OCHOBHas ponb B BOMpoOcax 3aluTbl KOEKTUBHbIX WHTEPECOB OTBefAeHa
KBa/IM(OMLMPOBAHHON OpraHM3aumun, B JiMUEe KOTOPOW BbICTYMAOT He3aBUCUMMble My6/IMYHbIE OpraHbl
(Hanpumep, noTpebuTenbCKUA omMOyAcMeH B rocygapctBax CkaHAMHaBUM) WA aKKpeaMTOBaHHble
accoumauum n cotosbl noTpeduteneil. B 1o xe Bpemst UMeHOT 60/bLIOE 3HAYEHUe opraHbl MPoKypaTypbl 1
BEIOMCTBEHHOIO KOHTPONA®.

Takum obpasom, eBponeinckas Mofenb KOMMNEKTMBHOIO MCKa co3faBasiaCb B COBEPLUEHHO MHbIX MO
cpaBHeHuto ¢ CLUA ycnosusx, YTO OTpa3n/iocb Ha TEPMUHOMNOTMYECKol 6Gase. EBponeiickme HOpUCTbI
NpeanpuHANM  MONbITKY AMCTaHUMPOBATbCA OT amMepuKaHCKOW MOZenu rpynnoBoro Mpou3BOACTBA,
BOMNMIOTMB NUWb WAEK NpPeAcTaBuTe/lbCTBA B KO/IJIEKTUBHOM BO3MELLEHMU, KOrga pedb KAeT o
3HaUMTENbHOM KO/IMYECTBE MUCTLOB.

1. OCHOBHbI€ 3Tanbl pa3BMTUA NpoLeayp KONMEKTUBHOIO BO3MELLEeHUS

Bonpoc 06 ucnosb30BaHUn eguHbIX NOAXO0L0B K KOIEKTUBHBIM NpoLleaypam LWnpoko o6cyxaancs B EC
KaKk Ha HalMOHa/IbHOM YpPOBHE, Tak M Ha MexpayHapogHom. B pesynstate Komwuccuein EBponeiickoro
coto3a 6bln NoArOTOB/IEHLI OCHOBHbIE AOKYMEHTbI B BUAE OTAEMNbHbIX KHUI, PEKOMEHAALMA N AUPEKTUB.
MpumeyateneH TOT hakT, 4YTO XOTA paspaboTyvMky perynnupoBaHus MpU3HalT HeobXo4MMOCTb
KONMEKTUBHOTO BO3MELLEHNA B caMblX pasHbiX cdepax, Ha HacTOAWMIA MOMEHT Haubonee MOMHO
perynvpoBaHue KOJIeKTUBHbIX UCKOB B EC BoONMoTUNOCL Npexae Bcero B cihepe 3awuTtbl npas
noTpebuTenein 1 npas NoOTepneBLUUX OT HApYLLEHUS] aHTUMOHOMOSIbHOTO 3aKOHOA4ATE/bCTBA, a Takke — B
cBeTe pelleHnsa Cyaa EC, npunsaToro B anpene 2022 roga’, — B cdpepe 3aluThbl NEPCOHASIbHBIX AAHHbBIX.
Kpome TOro, 3awmra OKpyXalollein cpefbl BMAOTHYIO NpUMOGAN3MANCL K TOMY, 4TOObl MOAY4YUTb
CaMOCTOSATE/bHbIV KO/I/TEKTVBHBI MEXaHW3M, O4HAKO eLle He nepecTynuaa 3ToT Nopor.

2 Hodges C. The Reform of Class and Representative Actions in European Legal Systems: A New Framework for Collective
Redress in Europe. Bloomsbury, 2008. P. 3.

3 Boat C. Esponelickoe Kosi/lekmusHoe Bo3MeujeHue gpeda: status quaestionis // BECTHUK rpaxkaaHckoro npouecca. 2014. Ne 2,
C. 166.

4 Ne6oH I Mcuxonozusi Hapodos u macc. M. : ACT, 2022.

5 Backhaus J. G., Cassone A., Ramello G. B. (eds). The Law and Economics of Class Actions in Europe: Lessons from America.
Edward Elgar Publishing Limited, 2012; Wrbka S., van Uytsel S., Siems M. (eds.). Collective Actions: Enhancing Access to
Justice and Reconciling Multilayer Interests? Cambridge University Press, 2012.

5 B cBeTe nocnegHero peuwennss Cyaa EC no geny Meta Platforms Ireland Limited (paHee — Facebook Ireland Limited) v.
Bundesverband der Verbraucherzentralen und Verbraucherverb&nde — Verbraucherzentrale Bundesverband e.V., Case
C-319/20 [2022] ECLLEU:C:2022:322 MOXHO KOHCTaTMpoBaTb, 4YTO MNPOM30OLWIEN BaXHbIA LWar Ha NyTM K MNpPU3HaHWIO
KONNEKTUBHBLIX (DOPM B cchepe 3allmTbl NepcoHasIbHbIX AaHHbIX. Cya NoATBEPAW/ He TOJIbKO NMPaBOCMNOCOGHOCTL accolmaluii
no 3almTe npas NoTpeduTeneli Ans oTcTauBaHWUs UHTEPECOB Mo/b3oBaTeneli B MHChOPMaLMOHHON cchepe (Cnepys peLueHnto no
neny Fashion ID GmbH & Co. KG v. Verbraucherzentrale NRW eV, Case C-40/17 [2019] ECLI:EU:C:2019:629), HO Takke (4To
6onee BaxXHO) NpU3HaJs1, YTO accoumalym rno 3aluTe npas NOTPEOGUTENSA MOTYT NPeAbSB/ATL KOMIEKTUBHbIE UCKU B C/IeAYHOLLX
YCNOBUSX: BO-NEPBbIX, 6€3 MPAMO BbIPAXEHHON AOBEPEHHOCTU W, BO-BTOPbIX, 63 onpeaeneHusi UYHOCTU «Cy6bLEKTOB
OaHHbIX», YbM NpaBa 6ban (MPeAnoIOKUTEIbHO) HapyLUEHbI.
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VcToputo pas3suTus NpaBOBOrO perynnpoBaHust EBpoONeickoro skOHOMUYECKOro coobliectsa, a B
JanbHelilweM — EBpoNeickoro cotsa B 06/1acTu  3alWmTbl  KOMMEKTUBHLIX MpaB M UHTEPEcOoB
noTpebuTenein MOXHO pasfenntb Ha Tpu 3tana. lepBbiM CTasl0 BO3HWKHOBEHME HAaLMOHa/IbHOIo
3aKoHogaTeNnbCTBa BXoAsWMX B 30HYy EDC mnm EC rocyaapcTB, HALENEHHOIO Ha 3aluTy 06Lmx
WHTEPECOB MNOTpebuTeneli NocpeacTBOM eAuHON KONMEKTUBHOM Mpoueaypbl, B KOTOPO/ NpaBoOM Ha MCK
obnagaet opraHun3auuss notpebuTenei. Takol nogxon Hadan dopmupoBaTbcs B 60-e rogsl XX Beka u
6bl1 CBA3aH C POCTOM TaK Ha3blBAEMOrO 3anafHoro «06LecTBa NoTpebneHns». 3TN TEHAEHUUN Obin
ycuneHbl n ykpensneHsl EC psgoM Mep, HamnpaB/iEHHbIX Ha rapmMoHM3auuio npasa B 06nacTu 3awmTbl
npaB notpebuteneli, KOTopble B TOM 4YWCAe nNpegycMaTpusanu A1 oOpraHusauuii notpebuteneli
MPUHATNE COOTBETCTBYIOLLMX MEXAHU3MOB MpEeKpalleHns HapyLeHnil B ka4ecTBe CpeacTBa peamsaumm
HOpM MaTtepuanbHoro npasa. Ponb EC, ero cCTpykTyp, ueneii M MexaHusMoB Mpu 3TOM 6bina
NCK/TIOUNTENBHO BbICOKA.

Btopoli atan Havanca B cepeguHe 1980-X M cBOell 3aBepluatolleil cTafuun, BEpOsATHO, JOCTUM B
2023 roay, Korga B cOOTBETCTBUM C AupekTnBoit 2020/1828 0 npeacTaBUTENbCKUX UCKaX A1 3aluUTbl
KOMNEKTUBHBIX MHTEPECcOoB noTpe6utesneli’, o KOTOpoi peyb NoAEeT HUXe, BCe rocyaapcTea — usieHbl EC
OOMKHbI BbIIM BHEAPUTBL XOTA Obl OOMH MEXaHM3Mm, 06ecrneynBatonii KOMIJTEKTUBHYIO 3allMTy 1X npas.
[aHHblli 3Tan XxapakTepu3yeTcs pasBUTUEM B OTAENbHbIX BXOgAwmx B EC topucgukumsax cygebHbix
npoueayp MHOTOCTOPOHHENO NPoLecca, OCHOBAHHOIO Ha MPUHLUMMNE 06bEANHEHNS CXOXUX OE.

BTopoii atan cBA3aH C pa3BUTMEM MAacCOBOr0 NPOM3BOACTBA TOBApPOB WM YCAYr U KOHCbHOMEPU3MOM.
OfHUMKM 13 NepBbIX MNPUHANN NPOLeAypbl KONMEKTUBHbLIX WCKOB NPUMEHUTENILHO KO BCEM cdepam
NpPaBOOTHOLLIEHWIA AHIMA U Yanbe (nonpasky B MpaBuna rpaxaaHckoro cygonpounssoactsa 2000 roaad),
LBeuma (3akoH «O rpynnoBoMm npoussoacTBe» 2002 roga), HuaepnaHapl (nonpaBku B MpaxgaHcKuii
Kodekc W TpaxkgaHCKuii npoueccyasibHblii kogekc 2005 roga®) u [JaHus (nonpaeBkm B 3akoH «O6
ocyllecTsneHun npasocyaus» 2008 rogal’). Papg rocydapcTB NPUHSAINM OrPaHUYEHHYD OTAeNbHOA
cthepoit KonnektmBHyto npoueaypy (®PPI — 3akoH O MogenbHOW npoueaype AN 3awuTbl Mpas
MHBECTOPOB Ha pblHKe Kanutana 2005 roga'; ®dpaHuust — nonpaBku B MoTpebuTensckuin kogekc 2014
roga’?). B ganbHeilleM AaHHy TeHAEeHUMI0 noaaepxanv u gpyrue rocyaapctea — uneHsl EC. Mpouecc
HaxoguTcA Ha 3aBepluarllein ctagun, B OCOBEHHOCTM AN HoBbIX uneHoB EC w3 rocygapcTs
LleHTpasnibHO 1 BocTouHoi EBponbl, KOTOpbIM TpebyeTcss ocob6oe coaelicTBMe CO CTOPOHbLI €BPONERCKNX
WHCTUTYTOB /191 NPOABWXEHNS MAEN COT1IaCOBaHHOMO NoAxoaa K eBponeickoMy KOMNEKTUBHOMY UCKY.

Ha Ttpetbem atane B 2000-x — 2020-x rogax B EC paspabartbiBaloTcs efuHble AnA
rocyapcTB-4/IeHOB  KOJIIEKTUBHbIE  Mpoueaypbl. 3TO  BbIPA3WIOCL B MPUHATUU  [LOKYMEHTOB,
OT/IMHAIOLMXCA pas3HoW cTeneHbio NpopaboTaHHOCTU MaTepuana. Kpome Toro, HOBbIM Hanpas/ieHVEM
NPUWIOKEHNs ycunuii ctasia cdepa aHTUMOHOMO/ILHOIO perynnpoBaHus, Kotopas obecnedvnsaeTcs
ctatbsiMn 101 mn 102 [oroBopa O (yHKUMOHMPOBaHWM EBponeiickoro coto3a. Hacrtoswasa crarbs
nocesiLeHa AesATelbHOCTM MHCTUTYTOB EC MMEHHO Ha aHHOM 3Tane U COAEPXMT aHasIn3 OCHOBHbIX
aKTOB, PErynnpyoLwmnx KOMIEKTUBHBIA NCK.

2. KHurmn o konnektmBHbIX uckax 2000-x rogos

B Hauane 2000-x rogoB ¢hopMupytoTcsl ABE OCHOBHbIE 3aKOHOTBOPYECKME MHULMATYMBbI, HanpaB/eHHble
Ha o6pa3oBaHMe KO/NEKTMBHbIX (DOPM BoO3MelleHus B EC: B chepe sawuTbl nNpaB notpebutens v B
chepe aHTMMOHOMOMBHOIO 3akoHogdaTesbcTBa. Ha nepBbix 3Tanax 3akoHoAaTesNbHbI npouecc

7 Directive (EU) 2020/1828 of the European Parliament and of the Council of 25 November 2020 on Representative Actions for
the Protection of the Collective Interests of Consumers. URL: EUR-Lex - 32020L1828 - EN - EUR-Lex (europa.eu) (gata
obpauleHus: 25.06.2024).

8 Mpaeuna rpaxgaHckoro cygonpoussoacTsa 1998 roga (Civil Procedure Rules, 1998).

9 3aKkoH 0 KOJIIEKTUBHOM Ypery/fiMmpoBaH/i CropoB Mo BO3MELLEHMI0 MaccoBoro yulep6a 2005 roaa (Wet collectieve afwikkeling
massaschade (WCAM), 2005); MpaxgaHckuii kogekc 1992 roga (Nieuwe Burgerlijk Wetboek (NBW)), 1992; paxaaHckuii
npotieccyasnibHblii Kogeke 1986 roga (Wetboek van Burgerlijke Rechtsvordering (WBR)), 1986.

1 Retsplejeloven, 2005; 3akoH 0 BHECEHUM MONPaBOK B 3aKoH «O6 OCYLLECTB/IEHUM NPABOCYAUS» U pas/inyHble ApYyrve 3aKOHbI
o1 28.02.2007 Ne181 (Lov om eendring af retsplejeloven og forskellige andre love, LOV nr 181 af 28/02/2007).

1 Kapitalmusterverfahrensgesetz (KapMuG), 2005; Cwm. Takke Bergmeister F. Kapitalanleger — Musterverfahrensgesetz
(KapMuG). Bestandsaufnahme und Reformempfehlung aus der Perspektive von Recht und Praxis der US-amerikanischen
Securities Class Action, 2009.

2. OH xe — Kogekc o 3awmTe npas notpeduteneii 1993 roga (Code de la consommation, 1993).
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OTpaXasicA B COOTBETCTBYIOLUMX KHUFAX, KOTOpble MO Mepe 3pesioCTU NPensioKeHWin MeHSM LBET
06/10XKY C 3eM1eHOT0 Ha Genblii®e,

Pa3BuTui0O [aHHOIO Hanpas/ieHuss BO MHOrOM crnoco6cTBoBasM pelweHus Cypa EBponeiickmnx
coobuwects no genam Courage Ltd. v. Bernard Crehan'* w Vincenzo Manfredi v. Lloyd Adriatico
Assicurazioni SpA'. CooteeTcTByolMe pelleHus Cyaa notpe6oBasii OT CTPYKTYPHbIX opraHoB EC
co34aHnsa LONO/THUTEbHOIO PEry/IMPOBaHNS N MHbIX HEOTNOXHBLIX OENCTBUIA. B pesynsrate B 2005 rogy
MOSIBU/ICS OKOHYaTeflbHbIi BapuaHT 3e/1eHOM KHUMM 06 MCKax O BO3MELLEHMM Bpeda B Cryyasix
HapylweHusi Tpe6oBaHWii 3aKoHoAaTeslbcTBa EBpOMEiickoro cots3a 0 KoHKypeHuun'®, [naBHasi uenb
[aHHOTO [OKyMeHTa COcCTossla B TOM, 4TOObl MOArOTOBMTL pPeKOMeHJauuu A8 MpeofoneHns
BbISIB/IEHHbLIX MPENATCTBMIA K MCKam O BO3MelleHuWM yulepba 3a HapylweHusl aHTVMOHOMOSILHOIo
3aKoHO4aTeNbCTBa, YTO CoAeincTBoBasIo Obl 6osiee NerkoMy BO3MELLEHUMIO yuiepba noTepneBwnM U
YCWIEHVIO peanusauyM HOPM KOHKYPEHTHOro npasa. Kpome Toro, B c/yyasx HapylleHusi TpeboBaHuii
3aKoHofarenbcTBa EBpONENcKkoro cowsa 0 KOHKypeHuun 2005 roga LOKYMEHT Takke pekomeHoBasl
NPUHATME Pas3HbIX KaTeropuini UCKoB ANsl NoTpebuTenell N0 aHTMMOHONO/IbHbIM crnopam (OKOHYaTebHbIX
nokynaresnein B Leno4yke nepenpogax) n Ans npodnx npuobpetarteneil. OTHOCUTENBHO pacnpeaeneHus
ybbITKOB 3efeHass KHura OTKpblBasla [LUCKYCCUMIO O TOM, KOMY OHW [O/DKHbI MNpUCYXpatbcd —
NpeacTaBsAlLWEn CTOPOHE WM 4YfleHaM Tpynnbl UCTUOB. Ecnn mpucygutb yObITKM accouvauum, OHM
OO/MKHbI ObITb paccyMTaHbl Ha OCHOBE HE3aKOHHO MOJIyYEHHOI BbIrOAbl OTBETYMKA. Ecnmn ybbITkM
npucyxganncb 6bl YneHam rpynnbl, pacyeT OCHOBbLIBA/ICA Obl HA HAMBMAYASIbHOM yilepbe.

B 2008 roay Bbilwna benas kHura 06 nckax 0 BO3MELLEHMUN Bpeaa B Cnyvasx HapyLleHns TpeboBaHuii
npasun EBponeiickoro coto3a 0 KoHKypeHuun'’. Kak M B ynOMsHYTOW Bbille 3efieHOW KHUre, WCK,
OCHOB@HHbI Ha MOAENN «BO3MOXHOCTb BONTU» (aHIN.: opt-in), NpeabsaBASETCA O4HUM U3 MOTepPneBLUMX
OT Nuua rpynnel. B Takom cnyyae npeacraBUTENbCKUIA UCK OnpefeneH Kak WUCK, NoAaHHbIA OT MMEHU
onpefeneHHbIX NUL, UAM B A0BOSIBHO OrPaHWYeHHOM 4uc/ie CllydaeB — NL, KPYr KOTOPbIX BO3MOXHO
onpeaenuTb®, OTHocUTENbHO pacnpeaeneHunst yobITKoB Komuccusa B ykazaHHo Benoii kHure gonyctuna,
YTO OHM MPUCYXAAKTCA NPEACTaBMAAWEN CTOPOHe, KOTOpas, Kak npaBuio, HanpsMyl BO3MeLLaeT
cpencTBa MOTEPMNEBLUMM, HO KOTOpas B TO e BPEMS UCMOJMb3YET UX UCKIIOUUTENBHO ANS 3TUX Lenei,
pa3mMellas B COOTBETCTBYWOLWMX opraHu3aumax. B 2008 rogy Takke Bblwia 3eneHasa kHira o
KO/JIEKTUBHOM BO3MELLEHUM Bpeda B cchepe 3awuTbl NpaB noTpebuteneii’®, kotopas cTparermyecku
3akpenuna gBa HanpasieHusi perynsatopHoii nonutukn Komuccun EC B cdhepe KONNEKTUBHBIX NpoLeayp:
noTpebuTebCKMe N aHTUMOHONO/TbHbIE CNOPbI.

3. PekomeHgaumsa 06 06LWMX NPUHLMNAaxX U MexaHU3Max 415 Kon1eKTMBHbIX nckos 2013 roga

B 2012 rogy EBponeiickuii napnamMeHT NpuHs pe3osnoumio «K corracoBaHHOMY eBPOMNECKOMY NOAXO4Y
K KO/IJIEKTUBHOW 3awuTe npaB»?°, B KOTOpoli npw3san EBponelickylo kKomuccuio 3agelicTBoBaThb
rOPU30HTaSIbHBIA NOAXOA K KO/IIEKTUBHOMY BO3MELLEHUIO C L0 JIMKBUAALUN Pa3pO3HEHHOCTU BHYTPU
EBponeiickoro cot3a WM HeCcKoOpAMHUPOBaHHbLIX AeicTBuii. OTBETOM Komuccum cTano npuHATUE B

13 «3eneHaa kHUra» — OUUMasIbHBIA MPABUTENBCTBEHHBIA [LOKYMEHT, HA3blBaeMblli TaK 13-3a 3€/IeHOT0 LBeTa O0G/IOXKY.
B «3eneHoit kHure» (aHrn.: Green Paper) pa3bsiCHATCA NpobneMbl LUMPOKOro OOLLECTBEHHOIO MHTEpeca (MMMUrpaums,
coumnasnbHble Nocobus, CTPyKTypa HaNoroB 1 T. M.) U nNpegaratoTcsl BO3MOXHbIe CNOC06bl, YTOObI CNpaBUTLCA C HUMW. B aTOM
[OKYMEHTe MpaBWUTEeNbCTBO Takke 00ObIMHO nped/iaraeT BCEM 3avHTEpecoBaHHbIM MMuam BblpasuTb CBOe MHeHue. [Mocne
BbIXOAA B CBET «3€/IeHON KHUMM» BbIXOAWUT «b6enas kHura» (aHrn.: White Paper) B 6enoii o6noxke. B Heli npaBUTENbCTBO
06BABNSAET O CBOMX COOCTBEHHbIX MPeasIoKeHusx. AHINACKUIA A3bIK: BYepa, cerofHst v 3asTpa / BpaiiaH flokeTT. Pycckuii
A3blk — Megua, 2005. (ICTOuHMK: 3NekTpoHHbI cnoBapb ABBYY Lingvo X5).

14 Courage Ltd. v. Bernard Crehan, Case C-453/99 [2001] ECR-1-6297.

5 Vincenzo Manfredi v. Lloyd Adriatico Assicurazioni SpA, Joined Cases C-295/04 and C298/04 [2006] ECR-I-06619.

16 Green Paper on Damage Actions for Breach of the EC Antitrust Rules, 2005 with the Annexed Commission Staff Working Paper
Annex to the Green Paper. URL: Commission Staff Working Paper - Annex to the Green Paper - Damages Actions for Breach
of the EC Antitrust Rules {COM(2005) 672 final} - Publications Office of the EU (europa.eu) (gata o6patwenus: 22.11.2023).

7 Commission of the European Communities (2 April 2008) White Paper on Damages Actions for Breach of the EC Antitrust
Rules. URL: https://ec.europa.eu/competition/antitrust/actionsdamages/files_white_paper/whitepaper_en.pdf. (nata
obpateHuns: 22.11.2023).

18 Tam xe. Para 52.

¥ Commission of the European Communities (27 Nov 2008) Green Paper On Consumer Collective Redress. URL:
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52008DC0794&from=en (gata o6paieHus: 22.11.2023).

20 European Parliament (2 Feb 2012) Towards a Coherent European Approach to Collective Redress, URL:
www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+REPORT+A7-2012-0012+0+DOC+XML+VO0//EN
(oata obpaueHus: 22.11.2023); JonraHnyeB B.B. Bo36yxoeHue u nodzomoska oes 2pynnosozo rnpoussodocmsa. M. : CtaTyT,

2017.
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https://op.europa.eu/en/publication-detail/-/publication/8a5e61bd-b976-4610-a9f2-b612ca00e9d0
https://op.europa.eu/en/publication-detail/-/publication/8a5e61bd-b976-4610-a9f2-b612ca00e9d0

2013 rogy PekomeHgauum 06 o06WMX NpPUHUMNAX W MexaHu3Max A5 KOMJIEKTMBHbLIX WCKOB MO
NnpekpaweHnio HapyLLeHWUA 1 KOMIEKTUBHBLIX UCKOB O KOMMEHCALMW, CBSA3aHHbIX C HapyLLUEeHUsIMX Mpas.,
npeaocTaBsieMbiX B COOTBETCTBMM C 3aKOHOAATeNbCTBOM EBponelickoro cotos3a® (ganee —
PekomeHgaums).

OcHoBHOI  Uenblo  PekomeHgaumm  ctasio  obecrnieyeHne  JOCTYMHOCTU  KOMIEKTUBHBIX
KOMMEHCALMOHHbIX MEeXaHW3MOB, KOrga OHW MpPefoCcTaB/eHbl rpaxgaHam WU KOMMNaHUsIM eBPONencKum
npaBom. XoTs PekomeHgauus He ycTaHaBNMBAET ONpPeAeNeHHY0 MoAeNb KOJIEKTUBHOMO BO3MELLEHMS,
OHa CoAEepPXUT NPUHUMMBI Takoro Bo3MeLLeHns (Kak 3anpeTuTesibHble, Tak 1 KOMMNEHCAUNOHHBIE), FOTOBblE
K MPUMEHEHUIO B HaLMOHA/IbHON CUCTEME KOJI/IEKTUBHOrO BO3MELLEHUS. ITW MPUHLUMMbLI MO 3aMbIC/Ty
PekomeHgauumn go/mkHbl AeicTBOBaTb FOPM3OHTaNIbHO BO BCeX cgiepax, rae BO3MOXHO KONEKTMBHOE
Bo3MmelleHne. [aHHas maes, nycTb U peannsoBaHHas B dhopme PekomeHaaumu, 6e3ycrioBHO, cTana
Luarom Brnepeg, Ha NyTu K cornacoBaHHOl hopMe KO/I/IEKTUBHOM NpoLeaypsbl.

BOT HekoTopble NpUHLMNbLI PEKOMEHAALNN:

— WCNONb30BaHNE MOAENN «BO3MOXHOCTb BONTW» B KOMMEHCALMOHHbIX WCKax KO/IEKTUBHOMO

BO3MELLEHNS;

— HeobXoAMMOCTb  YCTAHOBMIEHUSI  MpoUecCcyasibHbIX — rapaHTWii, MNO3BOMAIWMUX  M3b6exaTb
3/10ynoTpebneHmnss CUCTEMOI KOITEKTMBHOMO BO3MeLLeHMS. K Takum npoueccyasibHbIM rapaHTUsm
OTHOCATCA 3anpeT Ha wTpadHble YObITKM, HEKOMMepyeckas npupoda opraHusauuii,
NpeAcTaBAWMX WUCTLUOB, Npo3payHbie TpeboBaHMA K YC/IO0BUSIM NPaBOCMOCOOHOCTU Takmx
opraHusaumii, orpaHnyYyeHns HaHCUPOBaHMS C MOMOLLbH YC/IOBHOIO BO3HArpaXgeHust 1 co
CTOPOHbI TPETLUX NNLL;

— TpeboBaHWe onnarbl NpourpasLUeli CTOPOHOM CyaebHbIX PACX00B BblMrpaBLUeli CTOPOHbI;

— yCTpaHeHVWe HauMOHasIbHbIX OrpaHuMYyeHuii B BOMPOCE [AOCTYMHOCTM M NPaBOCMNOCOGHOCTM
WHOCTPAaHHbIX CTOPOH B KOMNEKTUBHBIX NCKaX;

— TOOLPEHNe UCMOMb30BaHNS aslsTEPHATVBHBIX CPEACTB  pas3peLleHns CropoB U MUPOBbIX
cornaleHuii;

— CcO03[aHue HauMoHabHOro peectpa Kos/IEKTUBHbIX UCKOB.

Mockonbky PekomeHaaumsi 6blia cocTaBneHa B hOpMe MOXENaHWii, oHa He Brekna 06s13aTesibHbIX
nocneacTBuii ANs rocyfapcTB-Y/IEHOB. Y4YeHble yHuMBepcuTeToB JleBeHa n Okcdhopda no pesynsrartam
nccregoBaHniAi MPULLIAK K BbIBOAY, YTO TEKCT PekomeHAaumMm mMasio NOBAWST HA NPOBOAMMYIO NMOUTUKY
OTAENbHbIX FOCYJApPCTB-U/IeHOB B 06/1acTV KOMMEKTUMBHBLIX UckoB?2. OTueT Komuccum EC 2018 roga o
X0[le MMM/IEMeHTaLMN NoNoXeHuit PekoMeHagaumn B rocygapctesax EC nogteepann ux BbiBodbl?:. Bbino
MPU3HaHO, YTO NOMbITKA CO34aTb FOPU3OHTA/IbHYIO CUCTEMY KONI/TIEKTUBHOMO BO3MELLEHMS (B OT/IMYME OT
C/TOXMBLLEWNCS BEPTUKA/IbHO CTPYKTYPUPOBAHHOWN CUCTEMBI MO OTAENbHLIM OTPAC/AAM NpaBa) He yaanach.

4. Aupektna 2009/22/EC n Aupektnea 2014/104/EU B 061aCTN KOMIEKTUBHOIO BO3MELLEHUS

Bonee 3HauMMbIM LWarom ctano npuHAtTve B 2009 rogy Aupektmsbl 2009/22/EC 0 cynebHbIX 3anpeTtax
ANs 3aWMTbl MHTEpPEcOB noTpebuTteneii®’, koTopas [OCTATOMHO [NWTENbHOE BPeMs onpeaensna
perynuposaHve NoTpebutenibCkmMx NpasooTHoLWeHnn B EC Hapagy ¢ Apyrymu avpektusamu. 310 6bina
Ba)KHasA Bexa B pPasBUTUW Mep KOMNEKTMBHOIO BO3MELLEHUA W KOMIEKTUBHbLIX Npoueayp B YaCTHOCTW.
CornacHo ykasaHHOIN AMPeKTVBe yCTaHaBIMBa/IMCh NPOLEAYPbI, HaMpaB/ieHHble Ha NPUHATUE CyAe6HbIX
3anpeTos, a Takke npoueaypbl 4718 NpekpaLleHns HapyLleHnin 3akoHogatenscTea EC B 06n1actu 3awmThbl
npas notpebutens. Bnepsble AMpeKTMBa NO3BO/ANA OpraHam BAacTu, NOIHOMOUYUS KOTOPbIX CBA3aHbI C
3aWwmTon npas noTpebuTenei, n opraHusauuam no 3awute npas notpebuteneli BbiCTynaTb B CyAe B

21 Recommendation of the European Commission of 11 June 2013 on Common Principles for Injunctive and Compensatory
Collective Redress Mechanisms in the Member States Concerning Violations of Rights Granted under Union Law, 2013 O.J.
(L 201). URL: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32013H0396 (gata obpalueHus: 22.11.2023).

2 Biard A., Voet S. Collective Redress in the EU: Will it Finally Come True? | Class Actions in Europe: Holy Grail or a Wrong Trail /
ed. by A. Uzelac, S. Voet. Springer, 2021. P. 3. URL: www.researchgate.net (gata obpatieHus: 22.11.2023).

2 Commission, Report from The Commission to the European Parliament, The Council and The European Economic and Social
Committee on the Implementation of the Commission Recommendation of 11 June 2013 on Common Principles for Injunctive
and Compensatory Collective Redress Mechanisms in the Member States Concerning Violations of Rights Granted under Union
Law, (COM(2018) 40 final, Brussels, 2018.

2 Directive 2009/22/EC of the European Parliament and of the Council of 23 April 2009 on Injunctions for the Protection of
Consumers’ Interests, 2009 O.J. (L 110) (EC).

URL: https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32009L0022 (gaTa obpalueHus: 22.11.2023).
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KauecTBe 0hMLMabHOIO NPeacTaBUTENS KOMEKTVBHBLIX MHTEPEeCcOB NnoTpebuteneil. 3T opraHbl BNaCTy
N opraHu3auuy Hagensnnucb NpaBoM HanpaBnsATb B cyd (MM agMUHUCTPATUBHbIA OopraH) obpalleHus u
ucrnpawmsarb 3anpeTuTesibHble CPeAcTBa 3alluThl, TakMe Kak npekpalleHve HapylleHus wau 3anpet
onpeaeneHHon AesTeNbHOCTM B OTHOLLEHMM NHOGOro HapylleHusi. B ganbHeliwem perynnpoBaHue 6biio
[OMNOSTHEHO BaKHbIM MOMOXEeHUEeM [MpeKTVBbl 06 aslbTEPHATMBHBLIX CPEACTBAX Pa3peLleHusi CnopoB?:
eBponelickne notpebutenn Ha [[OOPOBOMLHON OCHOBE [O/MKHbI MMETb BO3MOXHOCTb Hanpas/isTb
obpallleHns B OTHOLLEHUW NpeanpuHuMateneil B ykasaHHble opraHbl B/lacTV M opraHv3auun, npegnaras
He3aBucuMble, 6GecnpucTpacTHble, 3(dekTMBHbIE K crnpaBea/MBble Mpoueaypbl a/IbTepHaTUBHbIX
CpefcTB paspeLleHnst CnopoB.

CTONT KOCHYTbCA W [APYroro HanpasfeHusi npoueayp KOIeKTUBHOTO Bo3melweHus B EC —
aHTMMOHOMOBLHOIO perympoBaHus. 26 Hoabpsa 2014 roga Esponelickum napnameHTom 1 CoBeTom 6bina
npuHaTa Aupektuea 2014/104/EU 0 HeKOTOpbIX MpaBu/iax, B COOTBETCTBUN C HALMOHaSIbHbIM NPaBoM
perynupylowmx WCKM O BO3MELLEHUN YObITKOB 3a HapyleHUs 3aKOHOAATEesIbHbIX MOIOKEHUA O
KOHKYPEHLMM rocyapcTB-4s1eHoB 1 EBponelickoro cot3a?, rae KoNnekTUBHbIe MEeXaHV3Mbl TAKKE Halln
CBOe OoTpakeHue. XOTS faHHas AUPeKTMBaA SIBHbIM 06pPa3oM He CO34aeT CaMOCTOATE/IbHOWN KOMI/1IEKTUBHOW
npoueaypbl BO3MELLEHUs, OHa npu3BaHa ONTMMMU3NPOBATb B3aMMOAENCTBME Mexay nyobnnuHol u
YacTHOW peanm3aumeli eBPONENCcKOro KOHKYPEeHTHOro npaea. OgHa 13 3aja4y QUPEKTUBbLI — COAencTBme
YacTHbIM MCKaM /19 BO3MELLEHWS YObITKOB MO aHTMMOHOMO/bHBLIM HapPYLUEHUSM U YCTPaHEHWE Takum
06pa3oM 4Ype3MepHOro nyo6/MYHOrO MPUHYXAEHWS, POSb KOTOPOMY OTBefAeHa /uvlib Ha CcTaguu
NCMOSIHEHNA OKOHYaTeNbHOro cyaebHoro akta. [laHHas AMpekTuBa HaueseHa o6aerynTb noTepneBLLUM
OT aHTUMOHOMOJIbHLIX HAapPYyLIEHWA B3bICKaHWe KOMMNeHcauuii B HaUMOHa/IbHbIX Cydax BO BCEX
rocygapcteax — uneHax EC nyTtem BHeApeHVS MWHMMasibHOrO Habopa npaBw/, AEWCTBYHOLMX B
OTHOLLEHUN UCKOB O BO3MELLLEHNW YObITKOB.

basoBbiM  nonoxeHnem  AupektuBbl  2014/104/EU  dABnsietcs  TpeboBaHMe O  BHeApPeHun
rocygapcteaMu-ysieHaMu pexmma packpbiTUa [oKasaTe/lbCTB M YCTaHOB/IEHWUM OOLLEr0 CPOKa WCKOBOL
[laBHOCTU B NsATb N1IeT?'. YKaszaHHas AMPEKTUBA TakkKe YyCTaHaBMMBAET NPaBM/o O TOM, YTO OKOHYaTe/lbHOE
pelleHne HauWOHa/IbHOTO opraHa BNacTu B 06/1aCTV KOHTPOS KOHKYPEHLUM OTHOCUTENBHO HapyLUeHns
aBTOMaTMYeCKN CAYXWT A0Ka3aTeNbCTBOM 3TOr0 HapylleHus B cygax rocygapcts EC, rae oHo nmeno
MecTo. JJupekTvBa Takxe nepeHocuT 6pems AoKasblBaHWs, YyCTaHaB/IMBAsA OMPOBEPXUMYI0 NPe3yMMNLUI0
(aHrn.: rebuttable presumption) TOro, 4TOo KapTenb NPUYMHUA Bpend. OTHOCUTENbHO OTBETCTBEHHOCTU
HEeCKO/IbKUX HapyluiTenei, AeiCTBOBaBLUMX COBMECTHO, MPU3HAETCH OTBETCTBEHHOCTb CONMAAPHO U
WHAMBMAYaASIbHO 3a Bechb yLepob.

5. AnpexTrea 2020/1828 o npeacTtaBUTENIbLCKUX UCKaX MO NOTPE6GUTENbCKMM crnopam

B 2020 rogy AumpektuBa 2009/22 o0 cygebHbIX 3anpeTax A/1a 3aliMTbl UHTEPECOB MOTpeduTenein Goina
OTMEHeHa W 3aMeHeHa HOBbIM MpoekToM EBponeiickoin komuccum — [dupektvBoii 2020/1828 o
nNpeacTaBUTENbCKUX WCKaX A8 3alWTbl  KOSIEKTMBHbLIX WHTEPECOB noTpebuteneil, MNpPUHATON
EsponeiickuM napnameHTom n CoBeToM 25 Hosi6ps 2020 roga® (ganee — Aupektnea 2020/1828), rae
MHOTME MOJIOKEHUS NPEeXHen AUPeKTVBbI OblNN [OMONHEHbI U NepepaboTaHbl C YYETOM akTyaslbHbIX
notpe6HocTein EC. HoBasi AnpekTMBa OXBaTbiBAET LLUMPOKWUIA CNIEKTP NOTPEOMTENBCKMX NMPABOOTHOLLIEHWA,
BK/IKOYAA cpeau npoyero: (OMHaHCOBbIE YCAYrW, 3aWwmTy WHopmauuu, nyTewecTsus U Typu3M,
SHEpreTuky 1 TeNeKoMMyHuKauun. B 3TOl CBSI3M HEBaXKHO, Kak 00603Ha4yeHbl camu notpeébuTtenv B
CK/1aAbIBaOLLMXCA MNPABOOTHOLLEHNAX: «MyTELIECTBEHHNKU», «MO/b30BaTe/IN», «KANEHTbl PO3HWUYHOIA

% Directive 2013/11/EU of the European Parliament and of the Council of 21 May 2013 on Alternative Dispute Resolution for
Consumer Disputes and Amending Regulation (EC) No 2006/2004 and Directive 2009/22/EC (Directive on consumer ADR).
URL: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32013L0011 (gata obpaiyeHus:; 22.11.2023).

% Directive 2014/104/EU of the European Parliament and of the Council of 26 November 2014 on Certain Rules Governing
Actions for Damages under National Law for Infringements of the Competition Law Provisions of the Member States and of the
European Union, O.J. (L 349). URL: EUR-Lex - 32014L0104 - EN - EUR-Lex (europa.eu) (aata obpawieHus: 22.11.2023).

%’ HauvHasi C MOMEHTa MpPEeKpaLeHWsl HapyLIeHUs, Korfa MCTel y3HaeT WM pasyMHbIM 06pa3oM A0/MKEH 6bl1 3HaTb O
HapyLlleHun, Bpefie U NIMYHOCTW HapylumTens. [iMpekTvBa Takke BBOAWT TpebGoBaHME O TOM, YTO CPOK MCKOBOW [aBHOCTU
NproCTaHaBNNBAETCS Ha BPEMS NPOBEAEHUS pacciefoBaHus.

2% Directive (EU) 2020/1828 of the European Parliament and of the Council of 25 November 2020 on representative actions for the
protection of the collective interests of consumers. URL: EUR-Lex - 32020L1828 - EN - EUR-Lex (europa.eu) (4ata obpalleHus:
22.11.2023).
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TOProB/in»,  «CyObEKTbl  AaHHbLIX»  WIM  MHbIM  ob6pa3oM. CoOTBETCTBylOWAA MpuBA3Ka K
HenocpeacTBEHHOMY perynMpoBaHnio cogepxmntca B Mpunoxenun | Anpektusbl 2020/1828.

5.1. Bonpochl npegctaBUTENIbCTBA

OvpekTnea 2020/1828 coxpaHuna o6LLyl0 apxXMTeKTypy npeabiaylieli AMPeKTVBbI, BO3/I0XUB OCHOBHYIO
ponb B BO3MELLEHNM 3a KOMMEKTVBHOE HapylleHue Ha omumasibHbI AN He3aBUCUMbIV Ny6/IMYHBbIA
opraH WM HEKOMMepYecKoe puanyeckoe Nuuo (YoHA Uan accoumalmio), NosyYnBLIEE akkpeamMTauuio,
(kBANMULUMPOBAHHYO OpraHu3auuio) B CcygebHOM unv  agMMHUCTPATMBHOM MOPAAKE, a Takke
npegycMoTpesia BO3MOXHOCTb Ha3HauyeHWss 3TUX CTPYKTYp B KadyecTBe 3alMTHWKOB WHTEpPEeCcOoB
notpe6uteneidi no npuHumMny ad hoc. Takoil MeXxaHU3M Obls1 3HAKOM MHOTMUM  €BPOMericKuM
npaBonopsiikaMm elle A0 npuHATUS OupekTrBbl 2020/1828 1 NOTOMY He Bbl3Basl OCTPOr0 OTTOPXEHWS.
OpHako cam BOMPOC MpeacTaBuTeNbCTBa BCEr4a BbI3blBAET MHOIMO C/IOKHOCTEN B NpaKTU4ecKol
peanusaunn. My6/nMyHbIE OTHOLEHWUS B AAHHOM C/lydyae OCTaHyTCs B CTOPOHE, MOCKOSIbKY 3TO BbIXOAUT
3a pamMKu cTarbMm.

B pamkax [Ovpektusbl 2020/1828 O6blv NpeanoxeHbl Ccnegylowmne MNpuUHUMNGLL OeATeNIbHOCTH
KBa/IM(hMLMPOBaHHbIX OpraHn3aLuii: e4MHCTBO KpUTEpMEB akkpeauTaumm B pamkax Bcero EBponeiickoro
coto3a (lopuauyeckass SIMMHOCTb B COOTBETCTBUM C MNPaBOM [OCYAapCTBa-u/ieHa; YyCcTonuMBas W
NOATBEPXAEHHAST BPEMEHEM akTWBHas MNpakTuka; HEKOMMEPYECKWI XapakTep; 3aKoHHas Lefb,
OTpaXeHHasd B yypeamTesibHbIX [OKYMEHTax); 340pOoBOe (PMHAHCOBOE MNOJSIOXEHWE (opraHu3aumsa He
[JO/MKHA HaxoAMTbCA B COCTOSHUM GaHKpPOTCTBA); HE3aBWCMMOCTb OT WMHbIX JIWL, KPOME 3aTPOHYTbIX
npoLeccomMm notpeéuTenei, Kkak, Hanpumep, NuL, UHaHCMPYHOLWUX NPeacTaBUTENbCKNI UCK; OTCYTCTBUE
KOH(pNMKTa MHTEPecoB C NOTPe6GUTeNsMu; OTKPbITOCTb MHopmauuy 06 opraHusauum (ee ycTaBHbIX
JOKyMeHTax, TeKylleil u Npowsoin AeATeNbHOCTM) U UHGOpMauuM O COOTBETCTBUM OpraHusauunu
KpUTEpMaM akkpegutauum, ee UCTOYHMKaX (QMHAHCMPOBAHUS, ee OpraHn3auVMOoHHOW, ynpasBieHYeckon u
USIEHCKOW CTpyKType. A8 peasim3aunm U3fIOKEeHHbIX MPUHLMNOB paspaboTaHbl MeXaHU3Mbl NAaHOBbIX U1
npoLeccyasibHbIX NPOBEPOK N CaHKL WA

Monutrka EC No BHeAPEHW0 OpraHv3auMoHHOro NpeacTaBuUTEeNIbCKOro Ucka onpeaensiercsa BnosHe
onpaBAaHHbIMK Uensmn. ObecneymBaeTcsl «afeKBaTHOCTb M TUMWYHOCTb» MOCPEACTBOM BbliGOpa
CTOPOHbI, KOTOpas OXMAaemMo NpefocTaBuT KBaMpULpoBaHHbIe, OTBeYaloLL e MHTepecam y4acTHUKOB
yc/yru, B 0CO6EHHOCTU Korga peyb naet 06 OTCYTCTBYHOLMX yYaCTHUKaX rpynnbl. MOXHO NPesnofoxuTb,
4TO YC/YI1 CNeLMann3upoBaHHON opraHM3aumn oT/IMYaeT fydllas aKCnepTHas oueHKa npegmMeTa crnopa,
06ycnoBneHHasa 60MblMM Y3KOHAMpaBieHHbIM NPaKTUYecKMM OnbIToM. OfHaKo MopoXxaaeT COMHEHUA
cpaBHUTENbHAsA 3(PEKTUBHOCTb TakMX OpraHuM3auWini B Aene 3alimTbl KONEKTUBHbIX MHTepecoB. CTouT
npu3HaTb, 4TO paboTo MO BeAeHWo CcyaebHOro npolecca BCe-TakM 3aHUMalTcs fogu, TO ecTb
Ka[poBble BO3MOXHOCTU CTaHyT onpefenallwMMM B AAaHHOM BOMnpoce. BONbLUMHCTBO COBPEMEHHbIX
NoTPebUTENLCKUX OpraHM3aLmii BblpaXXatoT caMOoCTOATE/IbHbIE UAE0/I0TNMYECKUNE YCTAHOBKM, KOTOPbIE He
BCerga coBMmagalwT WMAM MOryT coBnagaTb C MHTepecamu notpebuteneii. Kpome Toro, Ha 3anage
[OCTaTO4YHO NPWBBLIYHONM M 3pUMOIA cTasla de facto 3aBUCUMOCTb 3TMX OpraHusauuii OT pas/IMYyHOro poga
MOMNTNYECKOTO M KOMMEPYECKOro CMOHCOPCTBA, YTO 3a4acTyio NPeBpaLLaeT ux B 3N1IEMEHT /1066V1poBaHus
N NOOKOBEPHOro JasrfieHus. Bce 310 BAMsieT Ha MX OOBLEKTMBHOCTb W CMOCOGHOCTb MPOAB/ATH
COUMa/IbHbIA  anbTpynsm. MOXHO /vlb Npu3HaTb, YTO cama Mo cebe nponucaHHas YycTaBHas
ngeanuctmyeckas 3ajada no YAyylleHUio Mupa, KadecTBa >XW3HW Jlodeli He MOXEeT rapaHTMpoBaTb
BCECTOPOHHIOK 3alluTy MnpaB noTeprneBwux Nud. CMAruMTb AaHHyl cuTyaumio mornia 6bl TBepaas
NnosiMT1Ka, HanpasfeHHasa Ha To, YTOObl HaAEeNNTL CTaTycoM MpeAcTaBUTeNs opraHn3aumn ¢ OT/INYHbIMK
He3aBuWCMMbIMK B3risigamu. Takoil nogxofd no3sosua 6bl UM, HanpuMmep, CTaBWTb MOf COMHEHWe
CTaHAapTbl noTpebutenbckoli 6e30macHOCTX, KOTOopble (QOPMUPYKOTCA B MNpoLecce MaccOBOro
NpPON3BOACTBa TOBAPOB W YCAYr WM SABMSKOTCA «Cepoli 30HOW» (Kak, Hanpumep, ucnonb3oBaHne MO u
[06aBOK B NULLEBOI NMPOMBbILL/IEHHOCTU, Pa3/IMYHbIX TEXHNYECKUX CTaHAApPTOB, HE OTBEYANOLLMX LeNsM 1
Ha3HayeHUAM KOHKPETHOIo u3genus, u T. 4.). 3TO Mo MeHblueid mepe MOr10 Obl MOBbICUTL LUIAHCHI Ha
0OBEKTVBHYIO OLIEHKY CUTyaLmn.

Kpome TOro, 3awmra WHTEPECOB Trpynnbl Nl B NOTPEOGUTENbCKMX Ccrnopax C MpuB/eYeHem
KBa/IM(PMLUMPOBAHHON OpraHn3aunm He OTMEHSIET BEpPOSATHYH CUTyaumio KOH(PIMKTa WMHTEpecoB C ee
MEHEKMEHTOM. IPEKTMBHOCTbL PaboThl /IHOO0M OpraHM3aunm MOXET ObiTb CYLLECTBEHHO CHIMDKEHA
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Hel06pPOCOBECTHLIM PAaCMOPSHKEHNEM €€ WMYLLECTBEHHbIM (OOHAOM, 3aBbllLEHNEM «OOHYCOB» e€e
nepBbIM fULAM, Ha3HAYEHUMEM COTPYAHWMKOB MO KPUTEPUIO POACTBa WM CBOsiYeCTBa 6€3 OLEHKM UX
[enoBbIX KayecTB (HEMOTU3M) U T. 4. B c/iyyae ecnv opraHusaums BbICTynaeT BedyLmMM NpeactasuTesieM
no fJeny, CywecTByeT ONacHOCTb, YTO OCHOBHas M camas LeHHas topuaudeckas paboTta gocrtaHetcs
topuguyeckum compmam, obecneymBarolLMM PYKOBOACTBY OpraHmM3almm MHaHCOBbIN «OTKaT». Bce 310 B
KOHEYHOM CYETE HEraTMBHO B/MSIET HA Pe3y/ibTaTbl €e AeATENbHOCTY.

OTcioga crnegyeT BbIBOA, 4YTO 3awuTa KOIEKTMBHBIX MHTEPECOB 4epe3 KBaMhMuupoBaHHYH
OpraHu3aumio He UMEET MPUHLMNNA/IbHBIX MPENMYLLECTB MO CPABHEHMIO C WX 3aLUTON MOCPEACTBOM
YaCTHOrO MexaHu3sMa (Hampumep, amepuKaHCKOro BapuaHTa). Pelsawowmm ¢akTopoM CTaHOBUTCS
nepcoHanbHas athPEKTMBHOCTb OTBETCTBEHHbIX /WL,

Ha npakTMke KBa/mMMuMpoBaHHbIE OpraHM3auuMM He Bcerga o6nagatoT A0CTaTOYHbIM 06bLEMOM
pecypcoB ((hMHAHCOBbLIX, 3KCNEPTHbIX, KafpoBbiX), UTOObLI YCMewHO BecTU BCe Aena. ITO XOpoLlo
UNNIOCTPUPYET ONbIT HuaepnaHaos®®. OrpaHuyeHve WCTLOB TOMbKO pamMKamMu KBanMgMLIMPOBAHHO
opraHusaLmmn CTaBuT UX B YTHETEHHOE MOJSIOXKEHUE.

OTcioga MOXHO caenatb BbiBOA, YUTO MexaHuam OupektmBbl 2020/1828 (eBponenckuin nogxond) He
ngeasieH no CyLwecTsy, U OH JO/MKEH MMETb albTePHaTVBbI, AOCTYMHbIE UCTLUAM.

5.2. TMonoxutenbHble U3MEHEHUA B PEeryiMpoBaHUN KOJIJIEKTUBHbLIX UCKOB B [upekTuBe
2020/1828

B cootBetcTBMM € AupekTrBoin 2020/1828 npencTtaBuTeNbCKUE UCKM NPELbABIAOTCA A1 NPUHATUS Mep
Nno npekpaLeHnto HapyLleHus n/nunm nonyvyeHns Bo3MmeLLeHns. BkoyeHne B perynvpoBaHne JupekTussl
2020/1828 komneHcaToOpHbIX Mep CTaslo elle OAHWMM LuaroM Brepes Ha MNyTM K MOMHOLEHHO
ropv3oHTasIbHOW npoueaype. Mepbl N0 NpekpaLleHnto HapyLeHns ncnpawmsaloTes y cyaa Hes3aBnucmumo
OT Ha/IMuMA peasibHOro yo6bITKa y UHAMBUAYaASIbHBIX NOTpebutenein n He3aBUCMMO OT TOro, Obl10 S
JesHne OTBETUMKa NpeayMbllIEHHBIM WM COBEPLLEHHbIM MO HebpexHocTu. Hanpumep, TpebosaHue
UCK/TIUUTb Hecnpases/IuBble YC/0BUA [0Or0BOpPa, BOCMONHUTE HEAOCTAIOLWY0 MH(hopMaLuio 0 ToBape U
T. 0. IngnBmayansHble notpebuteny, 3aTpoHyTbie NPOTUBONPABHON NPaKTUKON OTBETUMKA, NOA/IeXaLlLein
UCMpaB/IeHNI0O MyTeM Mep MO MpeKpalleHno  HapyleHusl, COXPaHSAlT MpaBo  MpeabsBUTb
WHOVBUOYA/IbHbIE  WUCKM AR MOJyYeHUs BO3MelleHus. Mepbl MO0 NOSIYYEHUO  BO3MELLEHUA
ucnpawmsaloTcs B (hopmMe KOMMEHcaLun, PeMOHTa, 3aMeHbl, YMeHbLUEHWS MOKYMHOM LeHbl, BO3BpaTa
ynfiayeHHol CTOMMOCTM, MNpekpalleHns AOoroBopa B 3aBMCUMOCTM OT 06CTOATENLCTB Aena U HOopMm
NPMMEHMMOrO0 HaUMOHa/IbHOTO npaBa WM npaBa EBponeiickoro cotosa. [Jupektusoin 2020/1828
OXBayeHbl He TO/MbKO ANsWMecs HapylleHusi, HO W npekpaTMBLUMEeCA Ha MOMEHT MpeabsaBneHus
npeAcTaBMTENbCKOrO MCKa COM/lacHO Mnpasuiam O CpoKax WCKOBOW [aBHOCTW, [AeWCTBYIOLWMM B
HaLMOHa/IbHOM MpaBe rocyAapcTs-ysieHoB. [peabasieHne npeacTaBUTeNIbCKOro Ucka Ansa NPUHATUA Mep
Mo MpeKpaweHno  HapylweHus WAM  BO3MELLeHMI0  yuepba npu  onpefenieHHbIX  YC0BUAX
npuocTaHaB/IMBaET TEYEHME CPOKA UCKOBOI AABHOCTY 418 NoTpebuTeneid, 3aTpOHYTbIX NCKOM.

OvpektnBa 2020/1828 B TO e BpPeMs ymMasuMBaeT O TOM, Ha BO3MELLEHME KaKoro yulepba
(MaTepuanbHOTO UMM HemaTepuasibHOro) OHa HanpasneHa. Ha HauvoHa/IbHOM YPOBHE HeKOoTopble
rocygapctea — uneHol EC orpaHnyunam ncnonb3oBaHWe MpeacTaBUTENbCKOTO UCKa OnpeaesieHHoN
kaTeropueli ywepba. Hanpumep, Bo ®dpaHuun KONNEKTVBHOE BO3MELLEHUE B MOTPEOUTENLCKMX Chopax
BO3MOXHO TOJIbKO B OTHOLUEHWM MaTepuasibHoro yuwepba, npuyMHEeHHOro nortpebutensm. Hanpotws,
UCKW, NpeabsiBNeHHble B chepe 3awwmTbl UHhopMaLnM, MOryT codepxaTb TpeboBaHUA O BO3MELLEHUM
HemaTepuanbHoro yuep6a®.

Bbl6op mogenu ydactvsa B rpynne rno Uckam, Hanpas/ieHHbIM Ha MPUHATME Mep MO MNONYyYeHUo
BO3MeLLeHNs, npeanonaraeT csoboy rocyfapcTB-41eHOB: A0NYCTUMbl MEXaHU3M «BO3MOXHOCTb BONTU»
(aHrn.: opt-in), «BO3MOXHOCTb BbIATU» (aHI.; Opt-out) NAM KOMBUHaALUMA 060MX MOAXOLO0B MCXOAA U3

2 Hanpumep, Takoe SIBNIEHWE MOXHO 6bl/10 OTYET/IMBO HAGNOAATL B HUAEPNAHACKOM KOMIIEKTUBHOM NOTPEBUTENHCKOM MUCKE MO
neny komnanun «Vie d’Or». Cwm.: Tzankova |. N. Funding of Mass Disputes: Lessons from the Netherlands // Journal of Law,
Economics & Policy. 2012. Vol. 8. Ne 3. P. 577. Tzankova |. N. Collective Redress in Vie d’Or: a Reflection on a European
Cultural Phenomenon | Class Actions in Context. Edward Elgar Publishing / ed. by D. R. Hensler, C. Hodges, I. N. Tzankova.
Elgar Publishing, 2014; Tzankova |. N. Resolving Mass Claim Disputes in Europe: Lessons from the Netherlands. |IADC
Newsletter, February 2013; Collective Redress and Competition Damages Claims. The European Law Institute, 2014. P. 22.

30 European Commission, Consumer PRO project, Collective Redress. Theoretical Background Document 2022-2023. P. 12. URL:
https://lwww.beuc.eu/sites/default/files/publications/ConsumerPro_TBD_Collective_Redress.pdf (gata ob6pauweHus: 24.04.2023).
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«MPaBOBbIX TPaAWLMA rocygapcTB-4neHoB». UTO Kacaetcs Mep Mo NpekpalleHno HapyLleHUsi, TO OHM
MOryT MCNpalwmMBaTbCs KBa/MULMPOBAHHOW OpraHu3auvein HesaBUCMMO OT XXeNnaHWs WCTLOB
yyacTBOBaTb B npouecce M 6biTb CBA3aHHbIMK e€ro pesynsratoM (ctatbsa 8(3) Aupektusbl 2020/1828),
06pasys Takum 06pa3oM MOoZAENb Y4acTUsi Mo NPUHLMIY «BO3MOXHOCTb BbIATW», MOCKOMbKY BbIBOAbI CyAa
Nno TakoMy KO/IJIEKTUBHOMY pasbuparenbCTBy 00pasyloT pokasatenscrBa (ctatbs 15 [UpekTuBbl
2020/1828).

OTAenbHOE perympoBaHne nosly4ns BONpoc 0 hHaHCUPOBaHMM KBaTMPULMPOBAHHbIX OpraHm3auuii,
rae  6buia  QOpMasibHO — 3akpernsieHa BO3MOXHOCTb — (QMHAHCMPOBaHMSA Mpouecca /fmuamn, He
ABNAIOWMMUCS CTOPOHaMK cropa (HanpuMep, TakuM «TPETbUM JIMLOM», Kak KOMMep4yeckast KoMnaHus
4NA n3BneveHns npubbin) (ctatba 10 Aupektusbl 2020/1828).

5.3. lHhopmMumpoBaHue 1 COTPYAHMYECTBO MeXay McTuamMmm

[ns rpynnoBoro Npov3BoACTBa BXKHO PacnpoCcTpaHuTb MHOPMAaLMIO O HAXOAALEMCA Ha PacCMOTPEHUN
rpyrnnoBOM UCKe. AKTyaslbHbIM CTAHOBUTCH yYacTue B MpoLecce BCex NoTeHUMabHbIX UCTLOB, OTCEeYeHne
napasnienibHbIX pasdupaTesibCTB N0 TOMY Xe CNnopy C TeM e COCTaBOM fuvu. Takasd HeobXxoAMMOCTb
BO3HVKaeT B CBA3WN € ocobeHHocTamu EC, 06ycnosnmsaowMmMm TECHOE B3aMMOMNPOHUKHOBEHUE CUCTEM
oTnpasneHns npasocyaus.

PelleHne 0603HaYeHHbIX 3a/a4 HEKOTOpble PUCOUKLMN BUOAT B CO34aHUN 3N1EKTPOHHOIO peecTpa,
KOTOPbLIA  XpaHWUT WHOPMaumMio O TPYNMoBbIX [Jenax, PacCMOTPEHHbIX WM  HaxO4AWMXCsa Ha
paccMoTpeHuun, BK/IYas Kak MUHUMYM WHGOpMauUMio O npegMeTe crnopa, CTOpoHax W pesynbrarax
BbIHECEHHbIX CYyAEO6HbIX aKkToB. MMpPOBOIM OMNbIT MOKa3blBaeT, YTO HeobX0AMMOCTb B Takoil paboTe
BO3HMKAET He3aBUCHMO OT TOro, BblbpaHa /M TeM WM MHbIM FOCYAapCTBOM MOAE/b «BO3MOXHOCTb
BONTU» WM «BO3MOXHOCTb BbIiiT». KpoMe TOro, y MCTUOB BO3HMKAET HacyllHas NOTPeOGHOCTb MMETb
3/1IEKTPOHHYI0 NNaTdopmy, rae OHU MOrn 6bl He TOJTbKO Yy3HaBaTb MHOPMALMIO O PACCMOTPEHHbIX WU/
Haxo4sALMXCA Ha pacCMOTPEHMU T[PYNMOBbIX WUCKaX, HO W B3aMMOAEWCTBOBaTb MexAay Cco6oii no
opraHusaLMOoHHbIM  BOnpocaMm. be3ycnoBHO, TakMme BO3MOXHOCTU  [AO/IXHbI  NPefoCTaB/IATLCSA
rocygapcTBOM Ha 6ecnnaTHol OCHOBE B paMkax 06LMX pacxofoB Ha OTNpaB/eHne NpaBoCcyauns.

B EC HeobxoAMMOCTb 3MEKTPOHHOIO peecTpa KOMJIEKTUBHbIX WCKOB MpuU3HaBasacb elle B
PekomeHgauum 06 o6WMX NpUHUMNAX W MexaHu3max [A/18 KO/IJIEKTUBHbIX WCKOB MO MNpekpalleHuo
HapylweHuin 1  KOMNEKTUBHbIX WCKOB O KOMMEHcauuW, CBSA3aHHbIX C  HapyLeHUsMu npas,
npeaocTaB/sieMblx B COOTBETCTBUM C  3aKoHOAATeNbCTBOM EBponeiickoro cow3a® 2013 ropa
(NMyHKTbI 35-37), 4TO ObIIO NPOLSUKTOBAHO CMIOXHOCTAMU TPAHCTPAHUYHOTO BeAEeHUs npouecca.
Bctynnenve B cuny Aunpektusbl 2020/1828 cTtano odvepefHbiM LwiaroMm Bnepen. B cooTtBeTcTBUM CO
cTatbeil 14 yupexaalTcs HaumoHasbHble 3/1eKTPOHHbIe 6a3bl AaHHbIX U eanHas obleeBponelickas 6a3a
[JaHHbIX, B KOTOPOW akKymMynupyeTcs MHdhopMauus, NocTynmBLIan OT rocyAapcTB-uneHoB. basa B nepsyto
oyepelb MOAAEpPXMBAETCA LN MPOBEPKA U  KOHTPONSA MPaBOCNOCOOGHOCTM KBa/MPULMPOBAHHBIX
opraHv3aumii, a Takke A8 KOOpAMHALMU AeATE/TbHOCTU MeXay HMMK. 3TO O4eHb NporpeccrBHas Mepa,
MOCKO/IbKY COr/lacOBaHHble [ENCTBUA PasINyHbIX KBaIM(PULUMPOBAHHbIX OpraHmM3aunii M3 pasHbIX
rocyfapcTs Mo3BOJIAIT 3KOHOMUTL PECYPChbl CTOPOH U CYA0B, CNOCOBCTBYIOT eAMHO06PAa3NIo NPaKTUKM Mo
eIHOMY NMpaBoHapyLUEHUI0, NO3BOJIAIOT AOCTUYbL NM06aNBHOIO YperyiMpoBaHust KOHQIMKTA.

B HenaBHO NPUHATBLIX HOPMATVBHBIX akTax BCe yalle MNpPOC/exvBaeTcs TeHAEHUMs 0653aTesibHOro
WH(POPMNPOBAHNSA  YYACTHUKOB MNOTEHLMA/IbHOIO KOMNEKTUBHOITO ucka. Tak, [upektnea EC o
npeacTaBmTenbCKMX nckax 2020/1828 npepnucbiBaeT KBaMpmLMpoBaHHbIM OpraHm3aunsamM obecneuntb
Ny6/NYHBIA JOCTYN Ha MOCTOSHHOM OCHOBE W, B YaCTHOCTW, Ha CBOWMX Beb-caiitax, K MHdopMauum o
npeacTaBMTENbCKUX MCKaX, KOTOpble OHM MOAAKT B CyA WU aAMUHUCTpaTUBHbIA opraH. Bonee Toro,
KBaNMMUUpOBaHHbIE OpraHu3auMm AO/MKHbI Noaaepxmnsarb MHOPMaUMIo O cTatyce U pesysbrarax
paccMoTpeHnss aTux uckoB (ctatba 13(1) Aupektusbl). Llarom Bnepen fABNAETCA W BK/IOYEHWE B
Oupektny 2020/1828 cTatbu 14, corfacHo KOTOpOlW Ans ToCyJapCcTB-Y4/IEHOB OroBapvBaeTcs
BO3MOXHOCTb YUpeAuTb 3/IEKTPOHHbIN peecTp unmn 6a3y AaHHbIX A1 KOMIEKTUBHBLIX WCKOB, KOTOpble
Haxo4AaTCsA Ha pacCMOTPEHUN UK BblI PACCMOTPEHbI KOMINETEHTHBLIMU OpraHamu.

31 Recommendation of the European Commission of 11 June 2013 on Common Principles for Injunctive and Compensatory

Collective Redress Mechanisms in the Member States Concerning Violations of Rights Granted under Union Law, 2013 O.J.
(L 201).
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B rocygapctBax — uneHax EC npaBuna MHDOpMMpOBaHWA NOTpeGuTesnieil U onnatbl pPacxofos,
BbI3BaHHbIX ~ pacnpocTpaHeHMeM  WHJopMauuu,  pasnuualTcs.  Hanpumep, Bo  ®paHuuu
opraHusaumsi-ucTel, BNpaee paspekiamMmmpoBaTb UCK TOMIbKO MOC/ie TOro, Kak Cyf, BbIHEC CBOE peLleHue 06
OTBETCTBEHHOCTW, W [aHHOE peLleHMe CTa/l0 OKOHYaTeNbHbIM. Pafd Apyrux rocygapctBax yypeavniu
peecTpbl, cofepxallive MHopPMaLMI0 0 KOMEKTUBHbIX NCKax®2,

6. UmnnemeHTauusa Aupektuebl 2020/1828 B rocypgapctBax-yneHax EC (Ha npumepe ®PI)

Onpektmea 2020/1828 Bctynuna B cuny 25 uioHa 2023 roga, 0gHaKo peanm3auus ee Ha NpakTuKe yxe
Bbl3Basla HEOAHO3HaUHbI pe3ynbTar: B TO BpEMS Kak B OTAE/bHBLIX rocyfapcTBax oHa 6blna cpasy xe
yCrnewHo mumMmnaemeHTupoBaHa (Huaepnangpbl, ®paHuus, MopTtyranus, Benrpus, /intea), B page Apyrux
rocygapcts EC nmniemeHTauus CTOSIKHYacb CO CAIOXKHOCTAMM NPUHATUSA COOTBETCTBYHOLLMX NONPaBoK B
3aKOH B CBSI3M C OTCYTCTBMEM KOHCOMMAMPOBAHHOrO 6o/blMHCTBa B naprameHte (Pl WcnaHwus,
Mokcembypr). Tem He meHee 13 okTA6pa 2023 roga B ®PI BCTynui B Cuy HOBbI 3aKOH O
KO/I/IEKTVBHBIX Mpouedypax, KOTOpbli MPUHAT B COOTBETCTBUM C MEXaHU3MOM, OOO03HAYEHHbIM B
Onpektnee 2020/1828: 3akoH «O KOMMEKTMBHOI 3awute npaB notpebutenein» (Hem.. Gesetz zur
gebindelten Durchsetzung von Verbraucherrechten — VDuG, panee — 3akoH). B HeM oTpaxeHbl
OCHOBHble HanpaeneHns pedopMbl KOSISIEKTUBHOTO Bo3MeLLeHMs B EBpone.

HoBoe perynMpoBaHMe COXpPaHWI0 MeXaHU3M KOJSIJIEKTMBHOWN 3aliuTbl, KOTOPbIA NpeaycMOTpPeH
3aKOHOM O MOAEe/NbHONM npoueaype 4719 3alWnTbl NpaB MHBECTOPOB Ha pbiHKe kanutana 2005 roga (Hem.:
KapMuG), no kpaliHeit mepe A0 ceHTs6psa 2024 roga 1 yCTpaHUIO0 Tak Ha3bIBAeMbI UCK AN NOyYeHUs
JeKknapatuBHoro pelweHns (Hem.: Musterfeststellungsklage), npuHsTbIA B Buae nonpasBok B MK ®Pl B
2018 rogy. B 3TOM 3aKOHOMpPOEKTE HEMELKKWIA 3akoHodaTeslb LaKe Bbilen 3a Mnpefesibl napameTpoB
OuvpektuBbl  2020/1828, BkIwuUMB B chepy MPUMEHEHUA  NpPefCcTaBUTENIbCKUX  WUCKOB  BCe
rpaxaaHCcKo-NpaBoBble CMOpbl Mexay noTpebuTenem u npogasBuoM (ctatbs 1(1) 3akoHa). Takum
06pa3oM, HEMELIKMIA 3aKOH 0XBaTbIBAET, HANpPUMep, Takke 1 NPaBOOTHOLLEHUS, BbITEKAIOLLME U3 AeNUKTA.

MexaH13M NOCTPOEH CTPOro Mo NPUHLMMY «BO3MOXHOCTb BONTW», rae 50 noTpebuteneii nocpeacTsom
KBa/IM(OMLMPOBAHHON OpraHM3aLmmn oTCTanBaloT «CXOXME» UHTepeckl. CTeneHb MAEHTUYHOCTM NOAHATbLIX
B fAefe BOMPOCOB NpaBa U (pakTa B 3aKkoHe MponucaHa MNOBEPXHOCTHO, YTO MNO3BONSET MPUATM K
3aK/1l0YEHNI0, YTO OHa ByaeT onpefensATbCa UCXoAs M3 KOHKPETHbIX 06CToATeNbCTB. [0 npeabsaseHns
ucka noTpebutenn [OMKHbI MNPONTU 00sA3aTeNbHy perncTpauuio (ctatbs 46 3akoHa), koTopasi
3aBepLUaeTcsa Mo NCTeYEeHUN Tpex HeaeNb C MOMEHTA 3aBepLueHuns caylwaHns no geny. MNpuHuunuanibHo
HOBbIM SIB/IEHMEM OJ/19 HEMELKOro KOIJIEKTMBHOIO MCKa OKasasics MEXaHU3M pacnpesenutenbHoro ooHaa
(Hem.: Umsetzungsfonds), B KOTOPbIA OTBETYUK NEPEYNC/ISET CPEACTBA A1 UCTMO/THEHNS PELLEHMS cyaa.
Kpome Toro, B 3aKkoHe YTOYHEHbI MOIOKEHUSA O PMHAHCUPOBaHMU NMPOLEecca NULOM, He ABASALWUMCS
CTOPOHOI Mo Aeny («TpeTbero ua» B uHTepnpetauun Anpexktuebl 2020/1828).

B npounx rocygapctBax — uneHax EC NpuHATBI CBOM MeXaHU3Mbl NpeacTaBuUTeNIbCKOro UCKa, Kak
6osiee, Tak U MeHee 6r1aronpuATHbIe 4718 noTpebuteneli. 3T0 MOXET NOPOXAATb KOH(/IMKT HOPUCANKLMIA
(napannensHble pas3bupaTenbcTBa), XOTS Takasi BO3MOXHOCTb MCK/oYeHa cTatbeid 9(4) [UpPeKTUBbI
2020/1828. Tem He MeHee, yunTbiBas, 4TO rocygapctea EC HaxogaTcs B pexume noancucTeMHOro
Bblbopa (hopMbl yyacTnsi B MPeacTaBUTEIbCKOM MCKe («BO3MOXHOCTb BbINTW», «BO3MOXHOCTb BOWTU»
UM KOMOUHaUUM 06enx CUCTEM), yKalaHHasi npo6siema B HEKOTOPOM OTHOLLUEHUW COXpPaHSieT CBOH
aKTyasIbHOCTb.

BbiBOAbI

Mpouecc rapmoHu3auuy npasa EC no Bonpocam KONMEKTUBHBLIX UCKOB NpeacTaBnseT 60/bLUoN UHTEpec
n ansa Poccum — yyacTHULbI EBpasuiickoro sKoHoMM4yeckoro cotosa (ganiee — EA3C) n CoapyxecTtsa
He3aBUCKMMbIX rocyaapcTB. Pasgen Xl [oroBopa 06 EBpasuiiCKOM 3KOHOMMWYECKOM COH3€e MOCBSILLEH
BOMpPOCY 3awuTbl npaB notpebuteneii. MpaxgaHam EA3C npegocTaBnsieTCs HaUMOHA/bHBIA PEXUM
3alMTbl HApYLLEHHbIX MpaB, a Ha rocygapcTBax-4/ieHax eXnT 0083aHHOCTb MPOBOAUTL COMIaCOBaHHYO

32 Hanpumep, B HuaepnaHgax peecTp foctyneH no Be6-agpecy: URL: www.rechtspraak.nl/Registers/centraal-register-voor-
collectieve-vorderingen/. B ®PI peectp [OCTyneH no BebG-agpecy MuHucTepcTBa HCTULMNN: URL:
https://lwww.bundesjustizamt.de/DE/Themen/Verbraucherrechte/VerbandsklageregisterMusterfeststellungsklagenregister/Muster
feststellungsklagenregister/Musterfeststellungsklagenregister_node.html. (MocnegHee noceweHve 6.08.2024).
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NoNUTMKY B ciepe 3aliuTbl NpaB noTpebuteneil, HanpaeneHHy Ha hOPMUPOBaHME paBHbLIX YCOBWUI
3aWmUTbl UHTEPECOB FpakAaH rocyapCcTB-4/IEHOB OT HEAOOPOCOBECTHON AEeATEIbHOCTN XO3ANCTBYOLLMX
cybbektoB (cTatbsl 61 ykasaHHoro Jloroeopa). Co3faHne efuHON  KOHLUENuUW  KOSIJTIEKTUBHOIO
Bo3MeLleHnsa (NO CywecTBy — CpPeAcCcTB 3aluMTbl notpebuTeneil) B pamkax EAIC morno 6bl ctatb
NepCcneKTMBHbIM HAYMHAHUEM, MOCKO/IbKY COBPEMEHHbIE KOMNEKTVBHbIE DOPMbI 3aLUUTbI UMEOTCA NNLLb
B Poccun. OpHOl 13 hakTUYECKMX C/IOKHOCTEN, C KOTOPbIMW CTOMKHY/IUCb MHCTUTYTBl EC npm
paspaboTke 06WUX HOpPM, ABAAMOCL TO, YTO psf rocygapcTB-4/IEHOB yXe 06/1afjas cBoMM Habopom
npasun KOMNEKTUBHONM npoueaypbl, HapaboTaHHOW CyAe6HON NPakTWKOM, YTO 3aTPYAHSAI0 OOCTUXEHVEe
KOHCeHCyca No TeM WM MHbIM BOMPOCaM KOJ/I/IEKTUBHON npouenypbl. B cnyvae o6beguHeHnii B pamkax
€Bpa3unNCKON MHTerpauuM Takoro MnpensaTcTBUS He BO3HWKAET, NMOTOMY 4TO Bce rocygapctsa EA3C
Haxo4AaTCs /Wb B Havasle nyTu. EAuHbIA  MexayHapoAHbli  cTaHgapT no3sonua  Obl Aydwe
afanTvpoBaTtb ero K HaunmoHalbHOMY 3aKOHOAATENbCTBY U CHATb BO3MOXHbIE pasHoriacus.

EBponelickunii onbIT 0CO6EHHO LEeHEH A5 rocyfapcts — yneHoB EASC, NOCKO/bKY UX rpaxaaHcKkoe r
npoLeccyaslbHoe  3aKOHOAATEe/IbCTBO  NPEMMYLLECTBEHHO  OMUPaeTcs Ha  POMaHo-repmaHckue
KOHCTpYyKUMK. B3rnsg  eBponenckux WHCTUTYTOB Ha  (POPMbl  KO/IJIEKTUBHOMO  BO3MELLEHUS 1
BblpaboTaHHble B 3TOl CBSA3M NOAXOA4bl CTAHOBATCA OCOOGEHHO BOCTPEOGOBAHHLIMU KakK Hayko#, Tak W
NPakTUKOIA.

BHefpeHve o6wWuMX cTaH4apToB O/ rocyfaapctB — YydacTHukoB EA3SC no3BosuT obecneuntb
hakTnyeckoe paBeHCTBO MPOLECCYaslbHbIX BO3MOXHOCTEW BCeX noTpebuteneli Ha BCEM €BP0a3naTcKoM
NPOCTPaHCTBE, YTO NPMU3BAHO /MLb YKPENUTb O6LLMI SKOHOMUYECKMA PbIHOK COo3a. Takne n3MeHeHus
MO3UTUBHO OTPasWIUCb Obl Ha YPOBHE 3allULEHHOCTU TrpaxpgaH B MNOTPeOUTENLCKMX cnopax, a
Nnpon3BoAUTENSAM TOBapoOB W YC/yr NO3BOMWM Obl ONUPATLCA Ha BbiBEPEHHble CTaH4apTbl €4UHOro
3KOHOMWYECKOTO NPOCTPaHCTBA.

B 3ak/oueHve OTMETUM eBpOMeickMe TeHAeHUMM B paccMmaTrpvBaemolii 06/1acTv perysimpoBaHus.
B 4acTHOCTK, KONNEKTVBHBIA WUCK CTas/l HEOTbEMJ/IEMOI YaCTbiO MPaXXAAHCKOro Cy[onpon3BOACTBa BCEX
rocygapcte EC. Ero BHegpeHne B LEWCTBYHOLLEE 3aKOHOAATE/IbCTBO CTAHOBUTCH 0bs3arenbHbiM. MMpu
3TOM Ha HaUMOHa/IbHOM YPOBHE COXpaHsieTcs onpefeneHHas cBobofa fAeicTBuii rocynapcTs-U/ieHOB B
BOoMpocax onpegeneHns ¢opMbl U Nopsgka camoil npouenypbl KO/SIEKTUBHOMO uUcka. Pamku e,
3apaHHble EC, goctatoyHo wuvpoku. Co3gaHve npoueaypbl KOMMEKTUBHOTO UCKa UAET N0 TEPHUCTOMY
nyTn noucka U agantaumu, O YeM CBUAETENbCTBYET NPOTUBOPEYMBOCTbL (DOPMY/IMPOBOK €BPONECKNX
3aKOHOTBOPYECKMX MPOEKTOB W MOPOIi OTKPOBEHHbLIA caboTax rocydapcTB-4/eHOB. VcTopus pasBuTus
KONNEKTUBHBbIX Mpoueayp W3MepsieTcs AeCATUNETUSIMU, OfHAKO AeNCTBUSI CTPYKTYpHbIX opraHoB EC
OT/IMYaEeT 3aMeTHas MocC/efoBaTeNlbHOCTb Y MOCTYNaTe/lbHOCTb B AOCTUMXKEHUN OOLLUMX pe3y/ibTatoB U
rMOKOCTb UTOTOBbIX JJOKYMEHTOB.

Kpome TOro, otmetum, 4to obLiee HanpaefeHne pasBUTUS MHCTUTYTa KOJIJIEKTMBHOMO ucka B EC
OT/INYAET SAPKO BbIPaXKEHHbI FOPU30HTasIbHbIN TpeHn, (YHuBepcasibHbIl noaxod). Cdepa npumeHeHus
3TOr0 MHCTUTYTa pacLuMpsieTcs, BK/OYAET BCE HOBble W HOBble 06n1acT NPaBOOTHOLUEHWI: 3aluuTy
NepPCOHa/IbHbIX  AaHHbIX, KOMMEHCATOPHble Mepbl, AE/IMKTHYI0 OTBETCTBEHHOCTb B OTAE/bHbIX
rocygapcreax-yfeHax U T. 4. AKTUBHO BHeAPSOTCA AOCTMKeHUs IT-TexHONormin ana o6befnHeHns Beex
3aMHTEepecoBaHHbIX NnL, MHAOPMUPOBAHNA O COCTOSHUM HaxO[ALMXCA Ha PacCMOTPEHUU WU yxe
paccMOTPEHHbIX KO/IIEKTUBHBIX AeN, B TOM Yuc/ie ¢ NPUMEHEHUEM MacCOBOro OMOBELLEHUS.

[JaHHble TpeHabl aKTUBHO pPa3BMBAtOTCA U NOALEPKUBAIOTCA U B HALMOHa/IbHOM Npase rocyaapcTs —
uneHos EC. Bygem HafesTbCs, YTO ONbIT PeryiMpoBaHns KOSIEKTUBHLIX MCkoB B EC (0T ux ugen oo
KOHKPETHOrO BOMJ/IOLLEHNA B 3aKOHOAATENbCTBE OTAE/IbHbIX rOCYAapCTB-YNIEHOB) NOCAYXUT Ha NOMb3Y U
O0TeYECTBEHHOMY 3aKOHOAATESH0.
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Abstract

The paper is dedicated to the history of collective actions in the law of the European Union and to the current situation in this matter
by embracing its major sources of regulation, which are in force. Analysing the way of development from law projects to current
directives, the author concludes that the position of collective action is strengthening in the system of European law, its possibilities
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procedure of the EU the author remarks that they respond to the European legal order, real possibilities of the Member-states.
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flexible choice of the system of group formation for the Member-states, improved mechanisms of notification and registration by
IT-technologies. The author criticises the organisational form of collective action, adopted in the EU and notes that the problem of
parallel proceedings remained ultimately unsolved. In the final part of the article the procedure of implementation of the latest
Directive of the EU on representative actions for the protection of the collective interests of consumers in Germany is analysed. It is
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Abstract

This paper deals with how to make international law more de facto effective. There are countless conventions on topics such as
human rights, environmental law, or, in our case, corruption prevention. The central thesis is that lawyers and policymakers can
make existing treaties more effective using a multidisciplinary approach. It consists of the empirical studies of other science fields,
including behavioural economics, sociology, and criminology. This approach is compatible with international law, specifically with the
rules of interpretation laid out in the Vienna Convention on the Law of Treaties (hereinafter — VCLT), through an evolutionary
interpretation. An effective anticorruption policy needs to be tailor-made for the specific country’s condition. The assumption that a
successful approach in one state in one specific situation will necessarily be successful in another is flawed. This paper presents
different policy concepts to curb corruption: rational choice, self-concept maintenance, principal-agent theory, and collective action
problem. The concepts are evaluated through the lens of empirical studies. To exemplify this approach an application of the criterion
“culture” will be shown. G. Hofstede discovered in his research different cultural dimensions: power distance, individualism,
masculinity, and uncertainty avoidance. Each dimension has a unique interaction with corruption. These interactions explain why the
same approach does not yield the same result. For example, a state that has a very high-power distance would not benefit as
strongly from a principal-agent theory approach. In high-power distance countries the average citizen has little to no influence on the
state’s politics. The accountability of principles, however, is one of the key elements of the principal-agent approach. On the contrary
such an approach would certainly backfire. Giving principals more money and monitoring powers, as the approach suggests, would
only consolidate existing structures. In a state with high accountability (low-power distance) this approach would strengthen the fight
against corruption.
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Introduction

One of the most critical aspects of international law (or law in general) is its effectiveness. What is the
function of international law if it does not change the de facto behaviour?

For example, if the United Nations Convention against Corruption (hereinafter — UNCAC) is
considered, there are 190 ratifications, but levels of corruption around the globe are still high. One of the
newest indices (2022) shows that on a scale from 0 being extremely corrupt to 100 being exceptionally
clean, 2/3 of the countries score below 50 with an average score of 43.! The reason why this is a
catastrophic event is manifold.

Corruption reduces economic growth.2 The World Bank estimates that the world loses 1 trillion US
Dollars annually to corruption. The World Economic Forum even estimates a loss of 2.6 trillion US
Dollars.® Moreover, corruption prevents foreign investments,* diminishes competition that could lead to

' World Economics. Corruption Perceptions Index. URL: https://www.worldeconomics.com/Indicator-Data/Corruption/Corruption-

Perceptions-Index.aspx (accessed: 27.07.2024).

Aidt T. S. Corruption and Sustainable Development | International Handbook on the Economics of Corruption / ed. by

S. Rose-Ackerman, T. Soreide. Edward Elgar Publishing, 2011.

European Parliamentary Research Service. The Cost of Non-Europe in the area of Organised Crime and Corruption. Annex |l-

Corruption, 2016. URL: https://www.europarl.europa.eu/RegData/etudes/STUD/2016/579319/EPRS_STU(2016)579319_EN.pdf

(accessed: 17.07.2024).

4 Lambsdorff J. G. How Corruption Affects Persistent Capital Flows // Economics of Governance. 2003. Vol. 4. Ne 3. P. 229;
Mohsin H., Zurawicki L. Corruption and Foreign Direct Investment // Journal of International Business Studies. 2002. Vol. 33.
Ne 2. P. 291; Aizenman J., Spiegel M. Institutional Efficiency, Monitoring Costs and the Investment Share of FDI /| Review of
International Economics. 2006. Vol. 14. Ne 4. P. 683.
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innovation,® and furthers the gap between the rich and the poor.® Confidence in the political and legal
systems’ diminished, for example, in Bulgaria,® China,® Egypt,}® Kenya,"* Peru,’* Romania,*®* Russia,*
and Venezuela.®® Thus, it is not surprising that countries perceived as corrupt have a lot of violent
conflicts.*®

The World Bank®” and the United Nations Development Program?® stressed the importance of fighting
corruption to mitigate poverty, provide education, and improve health care.

Bruno Simma states that

Today, it can be delicate to point out that corruption may be the single most important obstacle to
development; that there is a clear relationship between corruption and inequality in countries; and that
corruption is both a driver and facilitator of illegal migration.*®

This short overview alone poses crucial questions.

If the fight against corruption is essential, why does corruption prevail despite decades-long efforts to
fight it??° Why did some states successfully achieve significantly lower levels of corruption than others,*
and why do some countries with widespread corruption seem to have become even more corrupt along
with the efforts to limit it??2

1. Hypothesis

The central idea of this paper is to use an interdisciplinary approach to international law. This paper uses
Article 5 UNCAC as an example, as it is the fundamental article dealing with preventive measures and
focuses on “effectiveness”.

Article 5 UNCAC states (emphasis added):

1. Each State Party shall, in accordance with the fundamental principles of its legal system, develop
and implement or maintain effective, coordinated anti-corruption policies that promote the participation
of society and reflect the principles of the rule of law, proper management of public affairs and public
property, integrity, transparency and accountability.
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2. Each State Party shall endeavour to establish and promote effective practices aimed at the
prevention of corruption.

The word “effectiveness” allows policymakers to read the multidisciplinary into the existing treaty text.
The goal is to uncover the fundamental assumptions or paradigms on which the drafters based their
articles. To gain a more complete and more accurate picture of corruption, different studies should be
conducted and then put into context to answer the question: Why do people behave corruptly? The
suggested studies are behavioural economics, sociological, and criminology studies. The result is
a practical, actionable approach applicable to specific countries' situations.

If the approach is fruitful, the application does not end with the fight against corruption. Instead, every
field of law could optimise its strategies customised to the specific challenges. The focus on
interdisciplinary studies is relevant for many other treaties that rely on “effectiveness”. There are
numerous examples of treaties using “effectiveness” Article 7 (VII) (Nr. D) in the Paris Agreement,
Art. 7(V)(f) of the Convention on International Trade in Endangered Species of Wild Fauna and Flora
(CITES), Article 5 (f)(i) of the Stockholm Convention on Persistent Organic Pollutants, Article 15(5)(a) of
the Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and their
Disposal, Article 5 of the United Nations Convention concerning the Protection of the World Cultural and
Natural Heritage, Article 146 of the United Nations Convention on the Law of the Sea, Article 24(3) of the
United Nations Convention on the Rights of the Child. Some of the world's most significant and most
signed treaties have sections that specifically require “effectiveness”.

This paper is meant as a starting point to show how to connect interdisciplinary insights with
international law. Due to the limited pages, the general idea is presented with a few examples.

The state of research is in its infancy. A plethora of research describes corruption from an empirical
point of view.?® Researchers developed overarching theories on how to stop corruption.?* However,
combining these insights with the existing law is in its early days.? This article is one of the first attempts
to combine an evolutionary approach with the effectiveness of the UNCAC.

2. The interdisciplinary approach and international law

This part describes the interdisciplinary approach, shows how the approach can be incorporated into
international law using the Vienna Convention on the Law of Treaties (VCLT), and exemplifies this
approach using Article 5 UNCAC.

Generally, when applying law, it is shown how the law can be understood or implemented. Scientists
can understand law X in different ways, such as A, B, C, and D. Then, we argue for and against different
ways, resulting in the solution. Provokingly stated, we use our biases and gut feelings to apply the law.
However, instead of arguing for and against it, we use empirical studies from other sciences to verify
whether the presented method would work in the given situation. For example, path A only works in small
countries, and path C works exceptionally well in countries with a strong rule of law.

The relevant fields of study need to be devoted to the subject of the Convention. For the UNCAC, this
paper will utilise behavioural economics, sociology, and criminology. Treaties regarding the climate, for
example, would not utilise criminology but rather include studies from natural sciences.

The idea of behavioural economics builds on the rational choice theory?® which postulates that
individuals always act “rational” by conducting a cost-benefit analysis before deciding on any action.?” The
term “homo economicus” refers to the understanding that humans act in this perfect manner.?® Similarly,
the “rational economic approach” stipulates that the optimal way to reduce corruption is to break

2 For a comprehensive overview: Lambsdorff J. G. The Institutional Economics of Corruption and Reform: Theory, Evidence, and
Policy. Cambridge University Press, 2007.

2 Persson A., Rothstein B., Teorell J. Op. cit.; Rothstein B. Controlling Corruption: The Social Contract Approach. 1st. ed. Oxford
University Press, 2021; A Research Agenda for Studies of Corruption / ed. by A. Mungiu-Pippidi, P. M. Heywood. Edward Elgar
Publishing, 2020; Lambsdorff J. Op. cit.

% Aaken A., van. Behavioral Approaches to International  Corruption  Fighting.  Verfassungsblog. URL:
https://verfassungsblog.de/behavioral-approaches-to-international-corruption-fighting/ (accessed: 27.07.2024).

% Okonomische Methoden im Recht: Eine Einfiihrung fiir Juristen | ed. by E. V. Towfigh, N. Petersen. Mohr Lehrbuch,
2. Uberarbeitete und aktualisierte Auflage. Mohr Siebeck, 2017. S. 238; Brooks G. Criminology of Corruption: Theoretical
Approaches. Palgrave Macmillan, UK, 2016. P. 18.

27 Scott J. Rational Choice Theory // Understanding Contemporary Society: Theories of the Present | ed. by G. Browning, A. Halcli,
F. Webster. SAGE Publication Ltd., 2000. P. 126.

2 Sunstein C. R., Jolls C., Thaler R. H. A Behavioral Approach to Law and Economics /| Stanford Law Review. 1998. Vol. 50.
P. 1471, 1476.
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incentives, increasing the possibility of getting caught.?® According to this approach, individuals,
organisations, and states act only out of self-interest.*® Behavioural economics criticises the notion that
humans act in this perfect manner.3! The most prominent proponent of this theory is D. Kahneman, who
was awarded the Nobel Memorial Prize in Economic Sciences for his work on behavioural economics.®?
In addition, C. Sunstein, C. Jolls, and R. Thaler simplified the idea of studying how “real people” and not
hypothesised humans behave.® The central idea is that humans deviate from the optimal behaviour, but
scientists can calculate this deviation,* or as D. Ariely phrased it, the deviation is “predictably irrational”.®®
Understanding how humans behave is essential in guiding the behaviour in a less corrupt manner.

Sociology is more well-known than behavioural economics. Sociology is the systematic study of
human societies.® It aims to describe and explain social phenomena as part of an integrated social
structure.®” Scientists can explore social phenomena on a large scale, such as entire cultures (macro), or
they can explore small groups, like a small tribe in a small African town (micro).*® The general idea is that
no individual decides in a complete vacuum and that the given environment influences behaviour, for
better or worse. Sociology is an essential building block of the proposed multidisciplinary approach.
Through the lens of sociology or, more specifically, the lens of culture, the approach can be tailor-made to
the specific country's situation. Therefore, this paper focuses on culture as one of the primary criteria for
the approach.

Like sociology, criminology does not need an extensive introduction. Criminologists study behaviour
that is sanctionable by criminal law.* They focus on measuring crime and preventing it.*° Criminology is
a multidisciplinary science that draws heavily on behavioural and social sciences such as sociology.*

3. Vienna Convention on the Law of Treaties and Article 5 UNCAC

Nonetheless, a general idea of how the interdisciplinary approach to international law should work is
insufficient in and of itself to make it applicable. It is essential to verify whether the approach works within
the framework of international law. Does international law, specifically Article 5 UNCAC, prescribe
an interdisciplinary approach?

We need to interpret the wording carefully to gauge the meaning of conventions. No matter
the motivation and idea underlying the interpretation, it must always adhere to the rules of interpretation.*
Article 31 VCLT codifies the general rule of interpretation.*® The interpretation task aims to give effect to
the expressed intentions of the parties.** The ICJ establishes that the interpretation must be based
“above all upon the text of the treaty”, as this is the most adequate expression of the party's intent.*®
Article 31 VCLT focuses on the three main aspects of interpretation: wording, context, and object and
purpose.*® The interpreter must utilise these three pillars through the lens of good faith.*” Article 31 VCLT

2 Brooks G. Op. cit. P. 21.

30 Ibid.

3L Towfigh E. V., Petersen N. (eds) Op. cit. P. 238.

%2 Kahneman D., Tversky A. Prospect Theory: An Analysis of Decision under Risk /| Econometrica. 1979. Vol. 47. Ne 2. P. 263;
Kahneman D., Slovic P., Tversky A. Judgment Under Uncertainty: Heuristics and Biases. Cambridge University Press, 2008.

3 Sunstein C. R., Jolls C., Thaler R. H. Op. cit. P. 1476.

3 Thaler R. H. Quasi Rational Economics. 1st paperback / ed. Russell Sage Foundation, 1994; Kahneman D., Slovic P.,
Tversky A. Op. cit.

3% Ariely D. Predictably Irrational: The Hidden Forces that Shape Our Decisions. (3rd. ed., rev. and expanded). Harper Collins
Publishers, 2009.

3 Giddens A. Sociology. 5th. ed. (fully rev. and updated), reprint. Polity Press, 2008. P. 28.

37 Klamberg M. Power and Law in International Society: International Relations as the Sociology of International Law. Routledge,
2015. P. 57.
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Historical Social Research. 2005. Vol. 30. Ne 1. P. 95.

3 Giddens A. Op. cit. P. 795; Sutherland E. H. Principles of Criminology. 11th. ed. General Hall, 1992. P. 1.

40 Ibid.
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42 Venzke |. How Interpretation Makes International Law: On Semantic Change and Normative Twists. Oxford University Press,
2012. P. 47-50.
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expresses through the singular word “rule” that all means of interpretation shall be applied simultaneously
and form one rule of interpretation.”® Though only one “single combined operation” exists, the operator
must decide the importance of each means of interpretation on a case-by-case basis.*® Extra-legal
considerations, such as institutional or legal-political considerations, can influence the treaty
interpretation.®® Even though the interpretation is one combined step for readability, the following part
describes the interpretation in three pillars: wording, context, and object and purpose.

3.1. Wording

The general rule of interpretation requires giving an ordinary meaning to the “terms of the treaty”, which
refers to the written words and phrases used by the parties.®*

Interpretation begins with linguistic and grammatical analysis of the treaty text, focusing on ordinary
meanings. The way readers would regularly or customarily understand the term(s).5? International judicial
bodies use dictionaries to determine the meaning of terms used in treaties, focusing on informed
understanding rather than layman's understanding to establish the treaty's context.® The ordinary
meaning test considers two aspects: the temporal aspect, which involves static or dynamic interpretation
of the treaty's ordinary meaning at the time of conclusion, and the language aspect, which requires
consultation of each authentic treaty language for the term's ordinary meaning.>*

Shifting the focus to Article 5 UNCAC, the relevant wording is “effective”. The Oxford Dictionary
describes effective as “producing the desired or intended result”%® The wording is compatible with
a multidisciplinary approach, assuming that the approach is indeed superior in combating corruption. If
the interdisciplinary approach strengthens the fight against corruption, then the approach would be
practical, thus within the meaning of the wording. However, the multidisciplinary approach is not the only
way this could be interpreted. Other options could be effective, too. To be sure which interpretation is
correct, we need to have recourse to the other means of interpretation, such as the context and the object
and purpose.

3.2. Context

Treaty interpretation is not a purely grammatical exercise, as Article 31(1) VCLT requires interpreting
terms “in their context”. Interpreters must consider the treaty as a whole and, beyond that, consider the
systematic structure of the treaty as equally important as the ordinary linguistic meaning of words used.%®

The treaty's context includes its title, preamble, annexes, protocols, and position within the ensemble.
Interpreters can find interpretative value in the position of a word, phrase, paragraph, article, or article
within the treaty's structure or scheme.®

The ICJ's Oil Platforms case highlighted the relevance of treaty titles in defining terms like “commerce”
in bilateral agreements between Iran and the US.%® The ICJ highlighted the significance of punctuation
and syntax in the Aegean Sea Continental Shelf case, explicitly addressing the French phrase “et,
notamment”.*® In the Land, Island, and Maritime Frontier Dispute (El Salvador v Honduras), the ICJ had to

4 Waldock H. Yearbook of the International Law Commission. New York, 1966. P. 219.

4 bid.

50 Pauwelyn J., Elsig M. The Politics of Treaty Interpretation /I Interdisciplinary Perspectives on International Law and International
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Nomos, 2023. S. 9.

51 Gardiner R. K. Treaty Interpretation. Oxford University Press, 2017. P. 164.
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determine its authority to delimit disputed maritime boundaries. The Chamber held that the word
“determine” should be read in its context, as the object of the verb “determine” is not the maritime spaces
themselves but the legal situation of these spaces.®°

The preamble to a treaty, typically a set of recitals, helps determine its object and purpose by stating
its aims and objectives. It is often referenced in international jurisprudence to clarify specific provisions.5!
Comparing the term with a related treaty can aid contextual interpretation.®?

The question is whether the context speaks in favour of the multidisciplinary approach or whether the
context excludes this interpretation.

The preamble states, “A comprehensive and multidisciplinary approach is required to prevent and
combat corruption effectively”. This direct statement combining effectiveness with a multidisciplinary
approach could be a robust contextual hint that the UNCAC requires a multidisciplinary approach. The
preamble further states they want to “foster a culture of rejection of corruption”. The multidisciplinary
approach (part 1V,2, a, aa) heavily focuses on culture. The drafters understood that political or legal
change does not occur in a vacuum but depends on the culture surrounding it. The drafters do not flat-out
state that they want to utilise sociology, but that is the logical choice if they want to influence culture.

Article 5(1) UNCAC promotes the participation of society, which is accompanied by Article 13
(Participation of society). Similarly to the preamble, the drafters stress the importance of addressing the
society to effectively fight corruption, thus hinting (again) at the relevance of sociology.

Article 5(4) UNCAC stresses that collaboration “may include participation in international programs
and projects aimed at the prevention of corruption”. Here, the drafters did not refer to participation in other
legal instruments or bi- or multilateral treaties but rather projects outside of the field of law, again
accepting other fields as an essential cornerstone in preventing corruption. Article 6 (1)(b) UNCAC states
that state parties shall prevent corruption by “increasing and disseminating knowledge about the
prevention of corruption”. Article 6 is in Chapter Il, Preventive Measures of the UNCAC, and directly
states that the increase in knowledge of the phenomenon of corruption is essential for its prevention. The
drafters did not state what specific fields of science shall illuminate corruption, but logically, these fields
are outside the scope of the legal field itself. The context of Article 5(1) UNCAC does not stand in the way
of the multidisciplinary approach. On the contrary, the overall picture does speak in favour of the
approach.

As seen above, other related treaties may give further guidance for the correct interpretation.
The preamble of the UNCAC names (with appreciation) other multilateral instruments to prevent and
combat corruption. The Inter-American Convention against Corruption speaks in its Article 1, Preventive
Measures, of an oversight body (or bodies) that shall implement modern mechanisms for preventing
corruption (Nr. 9) and stresses, similar to the UNCAC, the importance of encouraging civil society and
nongovernmental organisations (Nr. 11).8% The Convention on Combating Bribery of Foreign Public
Officials in International Business Transactions states in its preamble that they “call for effective measures
to deter, prevent... corruption” and that they “welcome other recent developments which further advance
international understanding and cooperation... including actions of the United Nations... and the World
Bank”.%* The Convention thus combines effective measures with further developments and understanding
of corruption.

However, the most substantial support for the multidisciplinary approach is visible throughout
the African Union Convention on Preventing and Combating Corruption. The preamble already states
a “need to address the root causes of corruption on the continent”. The root causes of corruption are
outside the law field. Thus, states can only address the causes through a multidisciplinary approach.

Article 2(4)(5) Objectives of the convention states that Parties want to “promote socio-economic
development by removing obstacles” and that they want to “establish the necessary conditions to foster
transparency and accountability”. Again, the drafters understand that states must remove those obstacles

8 International Court of Justice. Land, Island and Maritime Frontier Dispute (El Salvador/Honduras: Nicaragua intervening). P.373.

51 International Court of Justice. Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesial Malaysia) (2002). 1.C.J. Reports
2002. P. 625-651.
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Op. cit. P. 545.

% Inter-American Convention Against Corruption (B-58). Article 3, 9, 11.
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before policies can take effect. Article 5(8) stresses the importance of “promoting the education of
populations to respect the public good... including school education programs and sensitization of the
media, and the promotion of an enabling environment for the respect of ethics”. Article 5(8) supports the
multidisciplinary approach as it focuses on the criteria of education and ethics, which the approach
considers. Further, Article 12 stresses the importance of the “Civil Society at large”. Lastly, Article 22
(Follow-up Mechanism) mentions a plethora of aspects that support the multidisciplinary approach. For
example, Article 22(b) focuses on “collect and document information on the nature and scope of
corruption” or in Article 22(d) “advise governments on how to deal with the scourge of corruption-related
offences in their domestic jurisdiction”. The drafters stress the relevance of understanding corruption,
which is at the heart of the multidisciplinary approach, and they show their understanding that different
governments/cultures need different mechanisms.

Throughout the different related conventions, there are strong hints that states can achieve
effectiveness only through a multidisciplinary approach, and more importantly, no convention stands in
the approach's path.

The United Nations Office on Drugs and Crime (hereinafter — UNDOC) governs the UNCAC. The UN
governs UNDOC itself; thus, development in the UN is relevant to the UNCAC. Considering the broader
UN context, the United Nations shifted its approach to a multidisciplinary approach, precisely a
behavioural approach, to conquer its challenges.®® The UN Secretary-General Antonio Guterres describes
behavioural science as a critical tool for the UN and the achievement of sustainable development goals.®®
The UN lays out its blueprint for a more sustainable future in its development goals.’” In their
development goal number 16, “Peace, Justice, and Strong Institutions”, the UN lays out their plan to
combat corruption. The UN follows the example of the World Bank, which already in 2015 published a
lengthy report on using behavioural and sociological science to combat corruption.®

Considering the UNCAC itself, the related treaties, and the broader context of the UN, the context
speaks in favour of the multidisciplinary approach. Thus, both the wording and the context demand a
multidisciplinary approach. Nonetheless, the approach must still align with the object and purpose of the
UNCAC.

3.3. Object and purpose

Article 31 paragraph 1 VCLT introduces the teleological element into interpretation, promoting
effectiveness by ensuring treaty terms advance its aims and avoid superfluous or diminishing practical
effects.®® Put otherwise, the goal is to establish the true intention of the parties. The intent of the parties
links to the evolutionary interpretation.” It is not a separate method of interpretation but the genuine
application of the standard methods of interpretation to distil the actual intent.”* The principle of
effectiveness is closely linked to evolutionary interpretation, as treaty interpretation heavily relies on the
emphasis on effectiveness.” The principle of effectiveness and the evolutionary treaty interpretation are
mutually dependent. As seen in the Iron Rhine Tribunal,”® the effectiveness principle can lead to an
evolutionary interpretation.” The phrase “evolutionary interpretation” refers to circumstances in which an
international court or tribunal determines that a treaty provision is flexible and not set in stone, allowing for
future advancements in international law. Put otherwise, this is an instance where the meaning of the

8 United Nations. The Secretary-General's Guidance Note on Behavioural Science.
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treaty's terms upon their application, rather than the original meaning, is decisive.” Without the
evolutionary interpretation, it is not easy to achieve an adequate interpretation.

The principle of effectiveness (sometimes referred to as effet utile) states, in essence, that any
interpretation should produce intended results within the existing law.”® The interpretation allowing
a phrase or provision in a treaty to work should be understood, not the interpretation that would lessen its
significance. The goal of the effectiveness principle is to interpret the states-parties' initial assent and
agreement effectively rather than as fictitious or unreal.””

An evolutionary interpretation of the UNCAC is necessary as the drafters did not envision
a multidisciplinary approach. The non-consideration is evident from the travaux preparatoires.”™
Multidisciplinary in this paper is the utilisation of different sciences, while multidisciplinary in the travaux
preparatoires means that the field of law needs to address various (multiple) forms of corruption.” While
there are substantial context clues regarding the interpretation, the original drafters did not intend to
incorporate other disciplines, or at the very least, they did not think of doing so. Since the drafters did not
explicity demand a multidisciplinary approach in Article 5 UNCAC, an evolutionary interpretation is
the only way to interpret it into the text.

The question remains whether international law allows for an evolutionary interpretation of
international law, specifically the UNCAC. There are some obstacles that evolutionary interpretation
needs to address. First is the potential problem of fragmentation of international law, second is whether all
types of treaties should use an evolutionary interpretation, and third, what are the scope and limits of the
approach.

3.3.1. Fragmentation

The first question in answering if an evolutionary interpretation leads to a potentially dangerous
fragmentation of law is what fragmentation of international law is.

Fragmentation of international law refers to the growth of new subfields of international law, the rise of
new actors like international organisations, NGOs, and multinational corporations, and the emergence of
new types of international norms outside recognised sources, resulting in a fragmented state of the law. &

Fragmentation in international law results from the absence of a central world legislator, originating in
domestic spheres where different government departments handle various issues, negotiating and
applying different treaties. This fragmentation is a response to globalisation, with global problems such as
climate change, migration, terrorism, and financial crises requiring more international and specialised
regulation.®

The claim is that legal certainty is unclear when words have different meanings depending on the
treaty.®2 Other scholars believe that the discourse on international law's fragmentation is invalid, as
evidenced by the scarcity of conflicts, the parallelism and reconciliation of norms from different regimes,
and the migration of norms between regimes.®® The diversification of international legal regimes is a
positive sign of law entrepreneurs’ political will and the capacity of international law to tackle diverse
global issues.? International law has evolved to address global societal complexity despite the potential
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exploitation by powerful states that can manage and negotiate multiple regimes.®® Nonetheless, many
justices have favourably presented the so-called fragmentation of the international judiciary.

The continuing task for law applicants and observers will be to improve the institutions, processes, and
guiding principles for integrating, harmonising, and coordinating diverse international regimes, given the
likelihood that international law will continue to be differentiated.®” The autonomation of the legal field
leads to a growing intensity in confronting texts and procedures with social realities, facilitated by
increasing differentiation, competition, and influence of dominated groups within the juridical field.2® The
fear of potential fragmentation does not prevent the multidisciplinary approach.

3.3.2. Classification of treaties

Regardless of whether fragmentation is good or bad, the question remains: Is the promotion of
international law more effective with one set of interpretation tools (evolutionary/effective interpretation) or
with specialised interpretation tools for special treaties?®® Do different treaties demand different ways of
interpretation? Could or should the UNCAC use the same interpretation rules as other treaties?

Some scholars argued that the evolutionary interpretation is unique to human rights treaties, as they
focus more on object and purpose.®® While it is true that human rights courts and tribunals regularly apply
the evolutionary interpretation, it does not make them the only users. The reliance is not unique to human
rights treaties, as the ICJ and the PCIJ use it throughout their jurisprudence.®® It is a component of
national and international court practice of several other aspects of international law and law in general,
and it goes well beyond this particular setting.®2

Another type of treaty that some claim requires special interpretive tools is constituent treaties.
A constituent treaty creates and controls a non-state entity with an international legal personality.®®
The ICJ in the Nuclear Weapons Advisory Opinion affirmed that international organisations' instruments
are multilateral treaties, subject to established rules of treaty interpretation.® D. Akande emphasised that
the UN Charter is a living instrument using evolutionary interpretation, allowing the organisation to adapt
to changing circumstances.® Akande® concludes that interpreting constitutional treaties differs from
interpreting ordinary treaties by nature, basing his conclusions mostly on assessments of Namibia®" and
Reparation for Injuries.®® High hurdles to treaty changes (Article 40 VCLT) make an evolutionary
interpretation necessary to keep up with emerging difficulties and effectively execute the tasks allocated
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to specific organs, as outlined in the UN Charter. The concept of effectiveness governs the interpretation
of treaties that form international organisations to a significant extent.*

Comparing different types of treaties and analysing the actual interpretation practices shows that
evolutionary interpretation is ubiquitous. The principles outlined in Articles 31-33 of the Vienna
Convention and the traditional canons of construction naturally incorporate evolutionary interpretation.
Evolutionary interpretation has been routinely used in international law in domains unrelated to human
rights, even before establishing human rights organisations.’® The interpretation of international rules
should consider the broader normative environment.***

In any event, as P. Reuter argues,'®? distinguishing treaties based on their subject matter, in general, is
challenging due to the heterogeneity of treaty content, as seen in the 1919 Versailles Treaty, which
regulated various issues such as international organisations' charters and territorial status questions, as
illustrated by numerous cases.'® This understanding aligns nicely with the Vienna Convention's
approach, which does not address this kind of differentiation in the principles of treaty interpretation.’** As
mentioned, the International Law Commission and VCLT saw treaty law as a single entity.®® Neither
fragmentation nor different types of treaties inhibit the evolutionary interpretation.

3.3.3. Scope and application

However, to interpret the UNCAC, knowing that one must apply an evolutionary interpretation is not
sufficient. It is necessary to define the boundaries of the evolutionary approach to fulfil the VCLT's
obligations.'® Former president of the European Court of Human Rights (hereinafter — ECtHR, the
Court) A.-L. Sicilianos set out three limitations to the evolutionary approach.®” As seen above, the
interpretation in international law does not distinguish between types of treaties; thus, the same criteria
are helpful starting points. The first limitation is that the interpretation cannot be against the existing law
(contra legem). Second, it must be consistent with the object and purpose of the treaty, and third, it must
be based on “present-day” circumstances and not on a potential future.'®®

Contra legem

The interpretation can be prater legem, but it cannot be contra legem.*® There are clear examples where
the ECtHR reached the end of the evolutionary interpretation, as seen in Johnston and Others v.
Ireland™® or Pretty v. the United Kingdom.™ In the Johnston case, the Court could not interpret the right to
marry to include the right to divorce.'*? In the Pretty case, the Court stated that the right to life does not
incorporate the right to die.**®

In contrast, the ECtHR used an evolutionary interpretation in the case of Magyar Helsinki v.
Hungary.* The question was whether the right to seek, impart, or receive information (Article 10 ECHR
Freedom of expression) incorporates the right to seek information.*® The “shall include” indicates that
these are not the only rights. Thus, Article 10 includes the freedom to seek information.*®
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Are there any rules that contradict or prohibit the multidisciplinary approach or not? Nothing in the
71 Articles of the UNCAC forbids an interdisciplinary approach that derives from an evolutionary
interpretation.

Quite the opposite, UNCAC, in different parts, calls for a practical approach. For example, Article 1(a)
UNCAC states (emphasis added): “The purpose of this Convention are: To promote and strengthen
measures to prevent and combat corruption more efficiently and effectively”. The drafters laid a strong
focus on effectiveness. Article 5 UNCAC focuses on effectiveness (“maintain effective, coordinated
anti-corruption policies” (Article 5(1)), “promote effective practices” (Article 5(2)), “evaluate... measures...
to determining their adequacy to prevent... corruption” (Article 5(3)). Specifically, Article 5(3) indicates that
the drafters understood that to keep up with the development of corruption, policies must be adaptable
and professional to stand a chance in the fight against corruption. Article 5(3) fulfils even the rigorous
understanding that a living instrument needs to have an inherent dynamic for change.*” The drafters by
no means intended to exclude such a possibility. The multidisciplinary approach is not contra legem.

Object and purpose

The second limit of evolutionary interpretation is its compatibility with the Convention's object and
purpose, as emphasised in Article 31(1) VCLT, as ignoring this would betray the parties' intentions.™®

In the Magyar Helsinki Bizottsag case,'*® the Court paid particular attention to the object and purpose
of Article 10 and the object and purpose of the entire Convention.?°

The Palena Tribunal highlighted that the parties' intentions may derive from sources other than
the treaty language.'?® It is possible to derive this intent from preliminary papers or the Parties'
subsequent actions.'?

The criterion, “object and purpose”, is the most crucial. The evolutionary interpretation and
the multidisciplinary approach stand and fall with it. The object and purpose of the Convention can be
seen in different parts throughout. The most prominent is Article 1(a) UNCAC, whose purpose is “to
promote and strengthen measures to prevent and combat corruption more efficiently and effectively”. The
preamble states, “The State Parties to this Convention... [are] convinced also that a comprehensive and
multidisciplinary approach is required to prevent and combat corruption effectively”.*?® The text of the
preamble is relevant for the interpretation according to 31(2) VCLT. To summarise, the object and purpose
of the UNCAC is to fight corruption effectively.

The multidisciplinary approach breathes life into effectiveness by producing objective criteria for
effectively targeting corruption in different circumstances. The multidisciplinary approach is in line with
the object and purpose of the UNCAC and Article 5 UNCAC.

"Present-day"

The third and final boundary is that the interpretation must reflect the present day. This criterion is
essential as it prevents excessive interpretation via evolutionary interpretation.'® The ECtHR explicitly
stated that the “living instrument” doctrine should adapt the Convention to the present-day conditions.*?®
The Court typically requires a “European consensus” or significant trend in legislation or practice of
contracting states towards the chosen interpretation, indicating common acceptance or regional custom
at the time of judgement delivery. The aim is to accompany and channel change.?® Put another way, even
while the interpretation is “evolutionary”, it must be grounded in the present. It would be dangerous to
extrapolate future events outside the judiciary's purview.**’
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The last criterion, “present day”, is the most difficult to fulfil. Lawmakers have not applied a similar
widespread approach. However, the reason behind the hesitancy is the infancy of this train of thought.

While not fully developed, the approach is on the rise. More and more UN agencies are investigating
the use of behavioural science, as parts of the multidisciplinary approach would suggest. Thus far, they
have employed several methodologies and behavioural science in several areas of concentration,
encompassing the Sustainable Development Goals.'?® The UN uses behavioural science for internal
bureaucratic and administrative procedures. The thematic areas of gender, education, health, avoiding
crime and violence, labour, and the environment have seen the most extensive and advanced uses of
behavioural science, with various UN entities conducting pilot projects or randomised control trials.**

To summarise, the multidisciplinary approach has not yet been used extensively concerning the field of
corruption, but the approach has permeated other UN agencies and various fields of international law.
The multidisciplinary approach is modern, but not so modern that it is irreconcilable with the criterion
of “present day”.

4. Example of the UNCAC

We now know that we must interpret Article 5 UNCAC in an evolutionary manner to incorporate
the multidisciplinary approach. The following section shows an example how the approach would work in
practice. This part shows a selection of different Options that “effective” can be understood in the context
of Article 5 UNCAC and shows how those Options interact with the empirical studies.

4.1. Options

4.1.1. Option 1: rational choice/simple model of rational crime

Option 1 is called rational choice, specifically, a simple model of rational crime (SMORC). This Option
became known through the work of Nobel-prize winner G.S. Becker.®® The general idea is that
dishonesty and, thus, corruption consist of three essential elements that influence behaviour.

The first element is the potential gain from the crime.*®* The second relevant criterion is the probability
of getting caught,* and the third is the expected severity of punishment. The dishonest person
undertakes a cost-benefit analysis. If the reward outweighs the probability of severe punishment, the
person will commit the dishonest act.®*® This understanding leads to the intuitive approach to focus on
reducing the amount of money (or other things) gained in the corrupt process and investing in actions that
strengthen the possibility of being caught.*** So, for example, one way to achieve higher apprehension
and conviction rates is by spending more money on police officers, court personnel, or other specialised
tools.®*® Those specialised tools include, among other things, fingerprinting,'*® wiretapping,**” computer
control,**® monitoring in general,*® accounting and auditing standards,**® and monitoring bank accounts
and transactions.**! Another essential aspect of this approach would be to invest in transparency.
Transparency can take the form of the publication of relevant laws and regulations.**?
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4.1.2. Option 2: behavioural economics “self-concept maintenance”

People act dishonestly intentionally and deliberately by balancing the predicted external rewards and
costs of the dishonest conduct, just like in the traditional economic model (also known as homo
economicus) (Option 1).14

Option 2 stipulates that another crucial psychological perspective is internal rewards.'** People
internalise the values and norms of their society, which serve as an internal benchmark against which
they compare their behaviour.!*® People struggle to balance gaining from cheating and maintaining
a positive self-concept as honest.**® The point of departure for this Option is that people derive financial
benefits from dishonesty while maintaining their positive self-concept.’*” People find a balance between
honesty and dishonesty by defining them for themselves, regardless of whether their definition matches
the objective definition.’*® People can categorise their actions into more compatible terms and find
rationalisations for their actions, allowing them to cheat without negatively updating their self-concept.'*°
This understanding of corruption opens the door for policies to influence the maintenance of the positive
self-concept.’® For example, reminding people about their moral standards®! or giving them less
opportunity to justify their behaviour (categorisation malleability*>?) morally could reduce corruption. As
categorisation malleability increases, the magnitude of dishonesty a person can commit increases without
affecting their self-concept.’>®* One example could be that stealing a 10-cent pen from a friend is more
accessible to justify than stealing 10 cents from his wallet.®* However, there is a limit to stretching the
truth. After a certain threshold, the conceptualisation loses its effect.™®

4.1.3. Option 3: principal-agent theory

Another famous theoretical approach to corruption is the principal-agent theory.*®® This approach
stipulates that we have “principals” who are assumed to embody public interest and “agents” who prefer
acting corruptly.® For example, in cases of bureaucratic corruption, the state officials are the “principals”,
and the bureaucracy is the “agents”.’*® The corruption problem arises when the "principal" and the "agent"
have diverging interests, and the agent pursues his interest.**® Corruption becomes possible when there
is an information asymmetry between “principals” and “agents”.’®® Policymakers must design policies to
lower the number of transactions the “agent” can undertake, the value of the potential bribe, the possibility
of being detected, and the potential punishment.’®! Adding a supervisor/auditor to the principal-agent
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paradigm shall mitigate the informal asymmetries the principal encounters.'®? However, if a supervisor
colludes with her, the agent may be coerced into fabricating her reports. For a bribe, she may overlook
the agent's disobedience.!®

The recommendations for action under this approach would be:

Deregulation, meritocratic recruitment, reducing monopoly by promoting political and economic
competition, increasing accountability by supporting democratisation and bureaucratisation (for
administrative accountability), improving salaries of public officials, thereby increasing the opportunity
cost of corruption if detected, improving the rule of law so that corrupt bureaucrats and politicians can
be prosecuted and punished and encouraging greater transparency of government decision-making
through deepening decentralisation, increased public oversight through parliament an independent
media, creation and encouragement of civil society watchdogs.*®*

4.1.4. Option 4: collective action problem

A collective action problem is a situation where a group fails to work toward producing a public good or
a “common pool resource”.’® This approach underlines the relevance of how individuals act according to
group dynamics, most notably the expectation of how others act.!%®

E. Ostrom illustrates this with the example of fishers.'®” Many fishermen cast their nets in the same
lake. Each one has the incentive to fish quickly and as much as possible. As H. Gordon stated years
before, “The fish in the [lake] are valueless to the fisherman because there is no assurance that they will
be there for him tomorrow if they are left behind today.”*®® In the long term, this leads to overfishing,
resulting in natural resource exhaustion. This problem is called the “tragedy of the commons”.**® In this
scenario, the first one to not overfish or act “honestly” has a competitive disadvantage.”® The fishermen
or our corrupt actors are not oblivious to the danger of their actions or the potential benefit they would
generate by changing their behaviour.'* The problem is that they cannot credibly rely on the other
actors.’ The crucial criterion for changing behaviour under this approach is “changing the expected
behaviour of the other actors”.?”® This problem consists of three sub-problems E. Ostrom refers to as the
behavioural theory of rational action:*™* 1) the problem of supply, 2) the problem of making credible
commitments, and 3) the problem of mutual monitoring.t”

How does this approach connect to corruption? Corruption similarly supposes that individuals put
themselves ahead of a common goal. In that case, corruption is the “manifestation of free riding itself’.1®
Another point of comparison with a shared pool resource is that corruption destabilises a state's ability to
provide public goods and services efficiently.’”” A long list explains variables in collective action — based
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on them E. Ostrom'® H. Marquette, and C. Pfeiffer distilled a smaller list with criteria regarding
corruption.*™

This list includes eleven factors:

— group size;*®

— group heterogeneity;*®*

— face-to-face communication;*®?

— repeated interaction;*#

— trust/good reputations;**

— group interdependence;®®

— voluntary group membership;*e®

— heuristic/norms;*®’

— monitoring/transparency (contributions & collective good);*e®

— long time horizons;*® and

— salience of collective good.*%°

4.2. Empirical studies

This section exemplifies how studies can predict the effectiveness of the different Options. Here is only
a tiny overview of one criterion: culture.***

One approach that works in a country/situation could be fatal if applied to a different one. For example,
Hong Kong'? and Singapore'®® successfully applied similar measures (establishing effective
anti-corruption agencies) to fight corruption sustainably.’®* Since then, Singapore has been the 5"
cleanest while Hong Kong is the 12" cleanest country in the world. However, countries like Uganda and
Tanzania could not achieve similar effects with the same measure.’®® The effectiveness of an approach
thus heavily relies on the context.!%

Culture is the central aspect investigated to establish the proper context. There are various and vastly
different cultures worldwide. If minds are not receptive, even powerful foreign states cannot convert entire
populations from their deeply held values.*®’
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To compare cultures, G. Hofstede developed five criteria to differentiate world cultures.® In the
beginning, Hofstede studied survey data about the societal values of people in more than fifty countries
worldwide.’®® He studied questionnaires of employees of the extensive international cooperation IBM
(International Business Machines). Statistical analysis showed that the values from one country to
another almost matched perfectly, except for the nationality. They showed that these questionnaires are
an excellent tool for distinguishing national values.?® These different “dimensions of culture” matched
other studies exceptionally closely.?®* Scientists replicated the IBM questionnaire at least six times and
reached almost identical results.?®? Different “dimensions of culture” matched other studies exceptionally
closely.?®

Additionally, the World Values Survey collects questionnaires from more than a hundred countries
worldwide in ten-year intervals, and the surveys correlate with the original IBM study.?®* Culture's
Consequences by G. Hofstede is one of the most cited books in sociology.?*®

The resulting criteria are the following: power distance, uncertainty avoidance, masculinity,
individualism, and long-term orientation. This article focuses on power distance, and
individualism/collectivism.

4.2.1. Power distance

Power distance refers to the belief and acceptance among less powerful members of a country's
institutions and organisations of how they can affect power.2% In a community, power distance refers to
the degree to which members accept that some people hold more power than others.?°” The less powerful
members define the power distance, while the influential members typically define the power distribution
with their behaviour.>® The power distance index (hereinafter — PDI) ranks countries from 1 to 100, with
a low number indicating a small power distance and a high number indicating a considerable power
distance.? Significant power distance correlates strongly with corruption.?*°

4.2.2. Individualism/collectivism

One main difference between cultures is the individual's role versus the group's role in human societies.
Most people live in societies where group interests prevail over individual interests, leading to
a fundamental difference in human societies.?* These societies are collectivist, referring to the power of
the group rather than the state's influence on individuals. The term may have political connotations but
does not refer to the state's power over individuals.?? The IBM database uses a process to calculate
individualism index values (IDV), ranging from 0 for collectivist countries to 100 for individualist ones.
Approximation formulas are used for follow-up studies, allowing for direct calculation of individualism
index values.?® The relationship between national wealth and individualism in culture is strong.?
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A quote that symbolises the different attitudes of collectivist countries and individualist countries
towards corruption is: “A [individualist] will say of [collectivists]: ‘They cannot be trusted because they will
always help their friends.’ Collectivists will say of individualists: ‘You cannot trust them, they would not
even help a friend’."?*

Collectivist officials are likelier to hand out favours when dealing with acquaintances, friends, and
relatives and are less likely to report corrupt activity.?*® The emphasis is on maintaining relationships,
which supports nepotism and favouritism.?*” Not handing out favours might even be considered a faux
pas.?® Another factor in corruption is the practice of gift-giving in collectivist cultures, as boundaries
between gift-giving and corruption are blurred.?*®

Power distance and individualism are negatively correlated. Countries with a considerable power
distance are more likely to be collectivist; consequently, a small power distance indicates more
individualist countries.??® A cross-country analysis of 99 countries shows a robust relationship between
individualist countries and lower levels of corruption, even when checking for a rich set of control
variables (especially national wealth).?*

4.2.3. Application to the Options

We apply those criteria to our established Options for the grand finale. The principal-agent theory works
best in countries with indeed principled agents. Principal agents are interested in reducing corruption. In
countries with a considerable power distance, principal agents have more freedom to abuse their power,
as the “normal” person has less influence than in cultures with a low PDI, and the “normal” people accept
potentially corrupt behaviour.

The principal-agent theory proposes improving public oversight, improving officials' salaries, or
supporting public watchdogs. In systemically corrupt countries, the person who spends most of the
money to acquire a specific position is most likely to abuse it.??*> These proposals would thus backfire in a
high PDI country. The society is not capable of holding the principals accountable. Giving principals more
money and tools to monitor gives an already powerful entity even more unchecked power.

However, civil society can hold agents more accountable in countries with low PDI. Improving
monitoring, reporting on corruption, and supporting watchdog groups would effectively deter corruption.
The suggestion would be to utilise the principal-agent theory only in countries with a relatively low PDI.
A collective action problem approach would probably be fruitful in collectivist countries.

The Option builds significantly on group dynamics, interdependence, trust/good reputations,
face-to-face communication, and group heterogeneity. Under the conditions that most relevant people are
part of a group with strong ties to one another, such as family or tribal/clan structures, the approach can
overcome the tragedy of the commons.

On the other hand, a country with a significant IDV would likely not have the same success. In
individualist countries, group members can easily switch groups, and close ties primarily only exist
towards their own (core) family. Organising many different individuals would be significantly more
challenging compared to fixed groups.

The strength of the multidisciplinary approach lies in its adaptability to different circumstances.
Generally speaking, the more scientists utilise studies, the more tailored an approach can be to
a country's situation. Here is already an example of two criteria.
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Conclusion

In conclusion, despite all the good that international law does, we can do more to improve de facto
compliance with treaties. A multidisciplinary approach enhances compliance with (international) law. We
must utilise empirical studies from other sciences, such as behavioural economics or sociology. This
multidisciplinary approach targets the specific state's conditions when focusing on cultural dimensions.
This approach is compatible with the rules of interpretation set out in the VCLT, specifically with
an evolutionary interpretation. The general approach exemplified here can enhance other fields of law as
well. In the future, policymakers shall rely more and more on empirical evidence when drafting
conventions to enhance overall compliance.

KAK CAENATb MEXAYHAPOAHOE NMPABO BOJIEE Q®®PEKTUBHbIM:
3DDEKTUBHOCTb KOHBEHLUN OPFTAHU3ALN OB bEANHEHHbLIX HALIUIA
NMPOTUMB KOPPYIMUNN
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AHHOTaUuA

B cTtatbe paccmarpuBaeTcs BONPOC O TOM, Kak CAenatb MexayHapoAHoe npaBo 6onee adhdekTMBHbIM Ae-hakTo. CyluecTsyeTt
6eCUNCIEHHOE MHOXECTBO KOHBEHLMI, MOCBSILLEHHbIX 3aLiMTe MpaB YeNoBeKa, OXpPaHe OKpYXaloLlei cpefbl WK, Kak B Hawem
cnyyae, nNpefoTBPaLeHW0 Koppynuuu. [NaBHbIA Te3nuc 3akiivaeTtcss B TOM, YTO HOPUCTBI U MOAUTWMKM MOTYT cAenatb
CyllecTByloLMe A0roBOpbl 6onee 3EKTUBHBIMU, UCMOMb3YS MEXAUCUMNANHAPHBIA nogxoh. OH COoCTOUT B MPUMEHEHUN
pesynbTaTtoB SMMMPUYECKUX MCCNefoBaHUi ApYrnx HayuHbIX obnacTeid, BKkIOYas NOBEAEHUYECKYI0 3KOHOMMKY, COLMOMOTMI0 M
KPMMUHOMOMMI0. STOT MOAXO COBMECTUM C MEXAYHapOoAHbIM MPaBoOM, B YACTHOCTW C MpasuiamMu TONKOBaHWS, U3NOKEHHbIMU B
BeHCKO KOHBEHLMWM O npaBe MexayHapoaHbiX A0roBopoB (fanee — BKMMU), nocpefcTtBOM 3BOOLMOHHOIO TOSIKOBAHUS.
AhchekTBHAA AHTUKOPPYNLUMOHHAA NOMUTUKA A0MKHA ObiTb afanTMpoBaHa K YC/IOBUSIM KOHKPETHOTo rocygapctsa. Ecnv oguH
noaxof, cpabotan B ONpefesieHHOM rocyjapCcTBe B KOHKPETHON CUTyaLym, 3TO He 3HaUMT, YTO 3Ta NouTrKa GyaeT MMEeTb Takue xe
pesynbTaTthl Be3ae. B AaHHOl cTaTbe NpeAcTaB/ieHbl pas/iuHble KOHLENLMUM NOAUTUKU MO Gopbbe ¢ Koppynuueit: pauyoHabHbIi
BbIGOP, MOAAEPXaHWE S-KOHLENuuW, Teopusi NpuHUMNana-areHTa W npo6nema  KOMMEKTUBHBIX AelCTBUA. DT KOHUENLMM
OLIEHMBAIOTCA Yepe3 Npu3My IMMNUPUYECKUX WCCNefoBaHWi. [na unnlocTpauum 3TOro noaxofa nokasaHo npuMeHeHue Kputepus
«KynbTypa». B cBoux wuccnegosaHusix I Xodhctese 06Hapyxun pasfnuHble KyNbTypHble W3MEpPeHus: AWUCTaHUWs Bnactu,
VHAMBUAYa/IM3M, MAcKy/IMHHOCTb U u3beraHne HeonpefeneHHocT. Kaxaoe msmepeHvue MMEET YHWKaslbHOe B3avmopeincTeue ¢
Koppynuuein. 3T B3aMMOLENCTBUSA OGBLACHSIOT, NOYEMY OAMH W TOT Xe NOAXOA He AaeT O4MHAKOBbIX pe3ynstaToB. Hanpumep, B
rocyflapctBe C O4eHb BbICOKMM MHAEKCOM ANCTaHLMK BNACTV NOAXOA, OCHOBaHHbI Ha Teopuy NpuHLUMnana-arexHTa, 6ygeT He CTonb
adhhpekTnBEH. B cTpaHax C BbICOKMM WHAEKCOM AWUCTAHLUMW BNAaCT CPefHWiA rpakAaHuH npakTUYecku He BAUSET Ha MOAUTUKY
rocygapctea. OfHako NoAOTYETHOCTb NPUHLMMNOB SABMSIETCA OAHVM U3 K/IHOUEBBIX 3/IEMEHTOB NOAX0AA NPUHLMNan-areHT. Hanpotus,
Takoli Noaxof, MOXET NPUBECTM K 06paTHOMY pesynbTaty. Ecnv faTtb npuHumnanam 6osblue AeHer U NoMHOMOUMIA N0 KOHTPOSHO, Kak
npegnonaraet nofxof, 3TO TOMbKO YKPENUT CyLLECTBYHLUME CTPYKTYpbl. B rocygapcTBe C BbICOKOW CTENEHbl MOAO0THETHOCTU
(HU3KWIA MHAEKC AnCTaHLMK BNacTu) Tako noaxon ycunun 6sl 60pbOy ¢ koppynuueil.

KnioueBble cnoBa

MeXAUCLMNIMHAPHBIA NOAXOf, 3BOMIOLUMOHHOE TonkKoBaHve, adydekTnBHOCTb, BKMMA, UNCAC, noBefeHueckas 3KOHOMUKA,
couuonorus

Ana uutuposaHusa: LnwoTep H. Kak cgenatb mexgyHapogHoe npaso 6onee adhdheKTVBHbIM: 3hheKTVBHOCTL KOHBEHLMK
OpraHuzaummn O6beauHeHHbIX Hauuii npotns koppynuum // XKypHan BLU3 no mexayHapogHomy npasy (HSE University Journal of
International Law). 2024. T. 2. Ne 2. P. 72-94.
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Abstract

The vertical nature of international human rights norms presupposes states to be the addressee of human rights obligations.
Therefore, there is no corporate liability for human rights abuses under international law. National legislation also does not contain
any explicit rule that would allow to hold a parent company liable for human rights violations committed by its subsidiary or supplier
abroad. Nevertheless, even in the absence of a clear legal basis, the national courts of Canada, France, the UK and the
Netherlands, express their willingness to recognise the existence of responsibility to respect human rights on the part of
corporations. Furthermore, modern case law of the aforementioned states represents possibilities to actually hold corporations liable
under tort and criminal law for violations of this obligation. The reason for these “bottom — up” developments appears to be the shift
of focus from corporate to victims protection. Corporate legal autonomy originated from strict corporate separation principle, as it
becomes questionable nowadays. The need for the developments was born from a laissez-faire approach applied to corporations
over the years that gave them the possibility to become invisible in their home states and therefore insulate liability for wrongdoings
abroad. National courts of Canada, France, the UK and the Netherlands in course of their judicial practice invoke a great variety of
possible causes of action to be the ground of imposing the responsibility to respect human rights on corporations and consequently
holding them liable for violation of that obligation. Causes of action encompass international human rights law provisions, invocation
of duty of care concept, human rights due diligence framework and criminal law provisions. However, the question whether any
cause of action invoked by national courts in order to hold parent companies liable for human rights abuses committed by their
subsidiaries or suppliers abroad meets the criteria of universality and applicability at the international level.
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Introduction

On 24 April 2013 at least 1,080 workers died, and 2,500 workers were severely injured in the eight-storey
building collapse in Bangladesh, which occurred due to gross negligence of its owners.! The building
housed five factories, manufacturing clothing for a range of large foreign brands, including Zara, Mango,
Benetton.? Despite the fact that evacuation was ordered, seeking to meet delivery deadlines the workers
were urged by the suppliers to return to work on the day of the collapse.® The Rana Plaza tragedy was
not the first one but provided a catalyst for global corporate liability developments.

Criminal charges were brought against 38 individuals.* Among them 30 secured bails and 6 remained
at large.® A number of civil lawsuits have been filed in foreign jurisdictions.® The victims of human rights
abuses encountered a myriad of material and jurisdictional obstacles being deprived of access to justice
and substantive remedies.

It may seem that the national courts have their hands tied since corporations are not addressees of
international human rights obligations and are not generally exposed to direct liability for human rights

1 Siddiqui J., Uddin S. Human Rights Disasters, Corporate Accountability and the State: Lessons Learned from Rana Plaza I/
Accounting, Auditing and Accountability Journal. 2016. Vol. 29. Ne 4. P. 688.

2 Foxvog L., Gearhart J., Maher S., Parker L., Vanpeperstraete B., Zeldenrust I. Still Waiting. Six Months after History’s Deadliest
Apparel Industry Disaster, Workers Continue to Fight for Reparations // Clean Clothes Campaign. 2013. P. 21

3 Trebilcock A. The Rana Plaza Disaster Seven Years on: Transnational Experiments and Perhaps a New treaty? // International
Labour Review. 2020. Vol. 159. Ne 4. P. 546.

4 Ibid.

5 Rashad A Rana Plaza Trial  Progresses at  Snail's  Pace I Newage. 21 April 2023.
URL: https://www.newagebd.net/article/199924/rana-plaza-trial-progresses-at-snails-pace (accessed: 05.05.2024).

5 Salminen J. The Accord on Fire and Building Safety in Bangladesh: A New Paradigm for Limiting Buyers’ Liability in Global
Supply Chains? /I American Journal of Comparative Law. 2018. Vol. 66. Ne 2. P. 432-433.
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abuses under domestic laws. Nevertheless, shifting the focus from company to victims protection
Canadian, Dutch, French and English national courts hugely succeeded in elaboration of substantive
causes of action of parent company liability for human rights abuses committed by their subsidiaries or
suppliers abroad and provided petitioners with possibilities to alleviate considerable jurisdictional
obstacles, including presumption against extraterritoriality and choice of procedural and substantive laws.
However, evidential burdens remain unbalanced being primarily imposed on claimants — victims.” It
becomes a significant hurdle for petitioners in business—human rights litigation from the standpoint of
substantial financial expenses incurred in fulfilling the burden of proof, especially in terms of requiring
proficient legal counselling and gaining access to the relevant information.® In the absence of burden of
proof reversal, that currently has not been invoked by any procedural rule in the business—human rights
litigation field, companies become more advantageous parties to business—human rights litigation with
“generous possibilities to defend”.® This issue unequivocally requires further examination, however, the
present paper aims to focus on the overriding question of whether any cause of action invoked by
national courts to hold parent companies liable for human rights abuses committed by their subsidiaries
or suppliers abroad meets the criteria of universality and applicability at the international level.

For this purpose, the paper elaborates on various causes of action being invoked by national courts in
order to establish parent company liability and strives for representation of an in-depth comparative
analysis of different jurisdictions’ approaches to this issue, revealing their potential to become a universal
model applicable at the international level. For further comprehensiveness the analysis is divided by
national courts’ approaches to the applicable cause of action into four sections, discussing causes of
action under international law, under duty of care concept, under human rights due diligence legislative
framework and, finally, under criminal law.

1. Cause of action under international law

Neither international customary law, nor any international treaty provides for directly expressed legal rule
that could bring parent companies accountable for human rights violations. Nevertheless, recognition of
parent companies’ liability for human rights violations committed by their subsidiaries abroad is not a
novelty. During the last years along with “ubiquity of the giant multinational corporation and its ability,
through legal structures, to insulate itself from liability for the conduct of its foreign subsidiaries™° the urge
for direct parental liability has increasingly risen. Due to the lack of success of universal human rights in
realisation of universality and extraterritorial jurisdiction principles in practice, large corporations received
the ability to operate across the globe with impunity “beyond the reach of states with stricter human rights
standards of conduct than often exist in the developing world”.* These new challenges to international
human rights law destabilise the existing framework and require an evolved understanding of existing
principles.

In 2020 Nevsun Resources Ltd. v. Araya became one of the first steps in the movement towards
recognition of the direct parental liability for human rights violations under international law. Three Eritrean
workers brought a claim against Nevsun Resources Ltd., a company incorporated in Canada. The
plaintiffs were enlisted by the Eritrean military to forced labour at the mine Bisha, 40% owned by an
Eritrean state entity and 60% — by Nevsun through its subsidiaries.*? The plaintiffs claimed damages for
domestic torts as well as for breaches of customary international law prohibitions against forced labour,
slavery, cruel, inhuman, or degrading treatment, and crimes against humanity.** Nevsun sought to strike
the applicants' claim of international customary law violations as it has no reasonable prospect of
success.*

7 van Dam C. Breakthrough in Parent Company Liability: Three Shell Defeats, the End of an Era and New Paradigms // European
Company and Financial Law Review. 2021. Vol. 18. Ne 5. P. 738.

8 Farah Y., Kunuji V., Kent A. Civil Liability Under Sustainability Due Diligence Legislation: A Quiet Revolution? I/ King's Law
Journal. 2023. Vol. 34. Ne 3. P. 520.

9 Fasterling B. Whose Responsibilities? The Responsibility of the “Business Enterprise” to Respect Human rights I/ Accountability,
International Business Operations and the Law [ ed. by L. Enneking, I. Giesen, A.-J. Schaap, C. Ryngaert, F. Kristen, L. Roorda.
New York : Routledge, 2020. P. 18-37, 28.

10 Curran V. Harmonizing Multinational Parent Company Liability for Foreign Subsidiary Human Rights Violations // Chicago
Journal of International Law. 2016. Vol. 17. Ne 2, art. 3. P. 403.

% Curran V. Op.cit. P. 403.

2. Supreme Court of Canada. Nevsun Resources Ltd. v. Araya. Case no. 37919. Judgment of 28 February 2020. § 7.

13 lbid. § 4.

4 Ibid. § 5, 16.
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The Supreme Court of Canada raised the question of whether customary international law prohibitions
ground a claim for damages under Canadian law. It was held affirmatively. The Court found that the acts
indicated by plaintiffs constituted violations of jus cogens norms from which no derogation is permitted.®
Considering the question of whether customary international law is part of Canadian national law, the
Court invoked the doctrine of adoption, stating that “the adoption of customary international law as part of
domestic law is by way of automatic judicial incorporation”.*® Therefore, having assumed that international
customary law forms a part of the law of Canada, the Court found the applicants' claim to be justified and
viable to proceed in Canada.'’

Subsequently, and most importantly, the Court turned to the question of Nevsun'’s liability for identified
violations. It held that some norms of customary international law “prohibit conduct regardless of whether
the perpetrator is a state”.!®* Hence, such norms being applicable to private actors could cover
corporations.® Furthermore, it was stated by the majority that: “it is not ‘plain and obvious’ that
corporations today enjoy a blanket exclusion under customary international law from direct liability for
violation of ‘obligatory, definable, and universal norms of international law™.2° In particular, quoting
Professor G. H. Koh, the Court emphasised that corporations, being artificial persons created by law, on a
par with states and individuals should be held liable for human rights violations.?* Moreover, the Court
stressed that the argument that customary international law itself does not recognize company liability for
human rights violations “misconceives modern international law”.??

Moving to the question of remedy, the Court noted that treating human rights violations as ordinary
domestic torts is not sufficient “to adequately address the heinous nature of the harm caused by this
conduct”.® The Court further added: “requiring the development of new torts to found a remedy for
breaches of customary international law norms automatically incorporated into the common law may not
only dilute the doctrine of adoption, it could negate its application”.?*

To conclude on this case, it is of high importance to stress that despite the fact that the Court found
violations committed by Nevsun to be violations of customary international law, it did not state that any
international custom is the cause of action to hold the company liable for such violations. In accordance
with the Court, companies’ obligation to respect human rights exists merely by virtue of international law.
Based on this assumption it accepted the absence of an outright prohibition in international law to hold a
company liable for human rights violations? to be a prenatal direct liability cause of action.

In doing so the Court “[called] on trial judges to examine this novel legal theory and consider the
imposition of a new form of civil liability (distinct from traditional common law torts) on private parties”.?
Nevertheless, the Nevsun case has never been tried on the merits, being out-of-court settled in October
2020 with the terms of the settlement to be confidential.

The decision at hand appears to be a great breakthrough in the evolution of international approach to
corporate liability for human rights abuses and has every prospect of success to become a universally
applicable cause of action of a parent company direct liability for human rights abuses by means of its
expansion to other jurisdictions and recognition of it to be an international custom. Nevertheless, the
aforementioned way of reasoning raises concerns as by far it could lead to serious perversions in
the human rights protection regime.?” Form the author’s point of view, such an approach should be
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treated prudently as the nature of international human rights rules suggests that international human
rights obligations are mandated by and for states and extend to corporations as long as the states
themselves have incorporated such obligations into their domestic legal frameworks and made them
applicable to private entities.?® As it was stressed by the dissenting judges, the fact that no international
custom exists allowing to hold a company liable for violation of international human rights should have
become an insurmountable obstacle.*

2. Cause of action under duty of care concept

On the level of national legislation, the problem appears to remain — “inability to point to a binding
obligation stipulated in law” becomes the biggest challenge to litigation.*® However, from another point of
view, in the absence of a binding rule, a broad discretion in application of the cause of action of parental
liability is accorded to judges. A decent stratum of case law represents judges’ willingness to provide
victims of human rights abuses with substantial justice. Canada, the UK and the Netherlands became the
trendsetters in this movement. In the course of their judicial practice related to human rights violations
committed by multinational corporations the judges have embraced the concept of duty of care. They
amount a breach of the corporate responsibility to respect human rights to be a breach of the duty of care
“which requires a person that is found liable of having acted with negligence thereby causing harm to
another, to compensate the victim of such harm” 3

In this regard, attention should be paid to Nevsun's predecessor — 2013 Canada Supreme Court
decision on Choc v. Hudbay Minerals Inc.*? In contrast to Nevsun, Choc being decided on jurisdiction
11 years ago is yet to be decided on the merits. Three related actions (the “Caal action”, the “Choc
action”, the “Chub action”) were brought in jurisdiction of Canada by Guatemalan citizens against
Canadian mining company Hudbay Minerals Inc. and its wholly owned subsidiaries, HMI Nickel Inc. (HMI)
and Compania Guatemalteca de Niquel S.A. (CGN) that owned and operated the Fenix mining project in
Guatemala.®®* The claimants asserted Hudbay to be directly liable in negligence for its “on-the-ground
management of the Fenix project, and in particular, its negligent management of the Fenix security
personnel” who allegedly murdered Adolfo Ich Choc, shot German Chub and left him paralyzed, raped
11 women, including Maria Caal.®*

In accordance with the defendants, the claimants failed to provide a reasonable cause of action and it
was “plain and obvious” that there was no such recognized duty of care.* The Supreme Court of Canada
stressed that novelty of the allegations is not justification for striking the claim out.* In this regard, the
Court turned to two-stages Anns/Cooper test*” that applies to consider the possible existence of a novel
duty of care. Stage one includes consideration of whether the harm was “the reasonably foreseeable
consequence” of the defendant’s breach and whether “there is sufficient proximity between the parties
that it would not be unjust or unfair to impose a duty of care on the defendants”. If the first stage is
established, there is a prima facie duty of care. At the second stage the Court should identify whether
there are broader policy reasons precluding this prima facie duty.®®

Having found foreseeability of the harm caused,* the Court focused on the issue of proximity. It stated
that proximity should be understood as “the circumstances... of such a nature that the defendant may be
said to be under an obligation to be mindful of the plaintiff's legitimate interests™*° and could be defined by
“expectations, representations, reliance, and the property or other interests involved”.** The Court found
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that Hudbay made public representations concerning its relationship with local communities and
committed itself to respect human rights, “which would have led to expectations on the part of the
plaintiffs”.#> Furthermore, plaintiffs’ interests “were clearly engaged when... the defendants initiated a
mining project near the plaintiffs and requested that they be forcibly evicted”.*® Therefore, having found
a prima facie duty of care to exist, the Court moved to the second stage of the test.*

Notwithstanding “competing policy considerations” were identified,* the Court noted that precedent
case law has advised against dismissing a claim “based on policy reasons” on a pre-trial stage.*® Hence,
the Court came to the following conclusion: a novel claim of negligence should be dismissed at the
pre-trial stage only if it is “clearly unsustainable” or “untenable” that is not the case in the situation at
hand.*

Therefore, the Supreme Court of Canada found itself competent to “create” the cause of action of
parental liability. By means of the Anns/Cooper test it introduced the “novel” duty of care that resonates
with the rationale applied by the Court in 2020 to Nevsun: while Nevsun is grounded on international law,
Hudbay’s “novel” duty of care arises from domestic common law negligence developments. Nevertheless,
it is possible to see that in both those cases the absence of a strict legal framework allowed the Canadian
courts to exercise their discretion in application of the cause of action of parental liability in order to place
the protection of human rights abuse victims in the first place.

In 2019, the UK Supreme Court handed down its decision on Vedanta Resources PLC v. Lungowe*®
and, hereby, “delivered a promising ruling... that [opened up] the litigation against UK parent companies
for extraterritorial human rights abuses”.*® 1,826 Zambian citizens, brought a claim in England alleging
that their health and farming activities had been damaged by toxic water pollution caused by Nchanga
Copper Mine.*® The mine was operated by Zambian local company Konkola Copper Mines PLC (KCM),
which is a subsidiary of Vedanta Resources PLC (Vedanta), incorporated in the UK.5! The claimants
alleged human rights violations committed by companies at issue under common law negligence and
breach of statutory duty.%?

The High Court and the Court of Appeal established jurisdiction over Vedanta based on Article 4.1 of
the Recast Brussels Regulation,®® which allows any claimants to sue a party domiciled in a member state
in that same state, and over KCM, being a “necessary or proper party” to the litigation as provided by the
English Civil Procedure rules, enshrined in paragraph 3.1(3) of Practice Direction 6B.>* Therefore, the
aforementioned provision forms the basis on which the claimants are permitted to sue the local subsidiary
in England while the English parent company becomes an “anchor” defendant. Defendants appealed to
the Supreme Court alleging absence of a real triable issue against Vedanta and England to be improper
jurisdiction.®®

The Supreme Court dismisses the appeal. It found that the claimants had a legitimate claim against
Vedanta, as the parent company exercised “sufficiently high level” of control and supervision on its
subsidiary operations “with sufficient knowledge of the propensity of those activities to cause toxic
escapes into surrounding watercourses”, as well as published materials in which Vedanta asserted its
own responsibility for implementation of environmental control and sustainability standards.®®
In accordance with the Court parent company duty of care emerges not from mere existence of
parent—subsidiary relationships but “depends on the extent to which, and the way in which, the parent
availed itself of the opportunity to take over, intervene in, control, supervise or advise the management of
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the relevant operations of the subsidiary”.>” Consequently, the Court asserted that a claim for parent
company liability for its subsidiary violations could not raise any controversies as it falls under general
liability for common law negligence and does not comprise a distinct category of liability.® Therefore, in
accordance with the Court Vedanta owes duty of care under the English tort of negligence.

Concerning the issue of the proper place for litigation the Court provided summary examination of
potential jurisdictions’ connecting factors® and found Zambia to be “overwhelmingly” the proper place for
the claim to be tried.®° Despite those findings, the Court reminded that it may permit service of English
proceedings on the foreign defendant “if satisfied, by cogent evidence, that there is a real risk that
substantial justice will not be obtainable in that foreign jurisdiction”.®* The lack of practical ability to fund
such group claims when claimants are “at the poorer end of the poverty scale in one of the poorest
countries of the world"®? and absence of sufficiently experienced legal teams within Zambia able to deliver
effective litigation against a well-resourced rival as KCM are the two factors representing the real risk of
substantial justice non-availability in Zambia.®® Thus, despite the determination of Zambia to be the proper
place for litigation, the Court admitted the claim should proceed in England. In 2021 Vedanta’ and KCM’
expressed consent “without admission of liability” to settle all the claims brought against them by Zambian
claimants.®*

Therefore, from the author’s point of view, Vedanta appears to be revolutionary. The Court, similarly to
the Canadian Court in Hudbay, chose common law tort of negligence to be the cause of action for a
parent company liability. However, it did not turn to the “creation” of a “novel” duty of care but stated that
the parent direct liability originates from general principles of common law negligence. Therefore, the
English court significantly lowered the victims’ evidential burden by means of elimination of any additional
level of verification of whether the duty of care exists on the part of the parent company.

Maintaining the pace of its evolved judicial practice, in 2021 the UK Supreme Court held on Okpabi et
al. v. Royal Dutch Shell.®®* More than 40,000 citizens of Niger Delta brought a claim in England against
Royal Dutch Shell (RDS), a UK domiciled company, and its Nigerian subsidiary, Shell Petroleum
Development Company of Nigeria Ltd. (SPDC) for substantial environmental damage caused by oil spills
and pollution from pipelines resulting in water sources contamination.®® The Claimants alleged SPDC,
being an operator of the pipeline, to be liable for damage as well as RDS to owe them a common law duty
of care on the basis that it exercised significant control over SPDC'’s operations and undertook
responsibility for SPDC’s operations by means of mandatory health, safety and environmental policies
implementation.®”

In 2017 the High Court held that although it has jurisdiction over the claims against RDS, it found “no
arguable duty of care on the part of RDS to the claimants under English law”.®® Therefore, in the absence
of an “anchor” defendant it is invalid to serve the claim on SPDC under the “necessary or proper party”
jurisdictional gateway.®® In 2018 the Court of Appeal agreed with the High Court and grounded its decision
on a generalised presumption that a parent company is not liable for its subsidiaries acts.” It stated that
mere implementation of group-wide policies could not suffice to incur a parent company duty of care in
respect of its subsidiary activities, as it does not “demonstrate a sufficient degree of control of SPDC's
operations in Nigeria by RDS to establish the necessary degree of proximity”.”
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The Court of Appeal findings are not surprising as they predated the revolutionary Vedanta decision.
In 2021 the Supreme Court brought Okpabi into compliance with its up-to-date case law. The way
of reasoning presented by the Supreme Court resembles the “consistency check” procedure of the Court
of Appeal ruling on Okpabi to the Supreme Court decision on Vedanta. Primarily, the Court stated that no
presumption against parent company liability exists,”?> and therefore, the Court of Appeal erred in applying
a “limiting principle” that parent companies “could never incur a duty of care in respect of the activities of
a particular subsidiary merely by laying down group-wide policies”.”® On the contrary, that sort of policies
“may be shown to contain systemic errors which, when implemented as of course by a particular
subsidiary, then cause harm to third parties”.™ Secondly, in accordance with the Supreme Court, the
Court of Appeal had inappropriately focused on the issue of control that should be seen just as “a starting
point”.” The relevant inquiry is “the extent to which the parent did take over or share with the subsidiary
the management of the relevant activity”.”

Moving directly to the matter of parent company duty of care, the UK Supreme Court reminded that in
accordance with Vedanta, parent company liability in negligence is not a special category of liability,
therefore, it “require[s] no added level of rigorous analysis”.”” Building on an earlier elaborated approach
to invoke general principles of common law negligence to be the cause of action of a parent company
liability instead of a “special” category of law to be applied, the Supreme Court concluded that claimants
showed an arguable case, and it could proceed in English courts. That said, to the author’s knowledge,
neither decision on the merits has been issued, nor the case has been settled by the parties, yet.

Learning lessons from the Supreme Court decision on Vedanta, in Hamida Begum v. Maran (UK) Ltd.
case the High Court and the Court of Appeal went even further expanding the parent duty of care not only
to acts of its foreign subsidiaries but to acts of its foreign suppliers. This way of reasoning provides for
similarities with legislative aims and intentions of human rights due diligence legislation around the globe.

In the Maran case a claim was brought by Ms. Begum, on behalf of Mr. Mohammed Khalil Mollah,
against Maran Ltd., a UK-domiciled company. In 2017 Maran, being a shipbroker, acted as an agent for
the oil tanker owner, Centaurus Special Maritime Enterprise (CSME), in relation to the sale of the tanker
with the purpose of its demolition.”® Maran had arranged for the oil tanker to be sold to a third party —
Hsejar Maritime Inc. (Hsejar) located in Singapore — a “demolition cash buyer” that then sold the tanker
to shipyard company Zuma Enterprise Yard (Zuma) in Bangladesh where it finally was demolished.”™
On 30 March 2018 Mr. Mohammed Khalil Mollah was working on the demolition of the tanker in
Bangladesh when he fell to his death.®’ In 2019, Mr. Mollah’s widow, Ms. Begum, brought proceedings
against Maran in English courts for negligence based on the existence of a duty of care arising out of
Maran’s “autonomous control of the sale of the vessel and the [Maran’s] knowledge that, as a result of
that sale, the vessel would be broken up in Bangladesh in highly dangerous working conditions”.8!

The High Court found that “it is artificial and overly restrictive to say that the danger was created solely
by the acts and omissions of the yard employer in Bangladesh <...>. It was a danger which inhered in this
end-of-life vessel once it was broken up”, therefore it is “arguable” that, by selling the oil tanker to Hsejar,
Maran had acted in a way that would expose the shipyard workers to risk of injury.®> Maran appealed the
decision.

The Court of Appeal emphasised that “claims based on a duty of care, in circumstances where the
damage has been caused by a third party, are currently at the forefront of the development of the law of
negligence”.® Under general rule a person could not be held liable for harm caused by the actions of a
third party, however the Court took into account the “creation of danger” exception.® Under the exception
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the danger should have been “reasonably foreseeable” by Maran in order for duty of care for Zuma's
actions to be assigned to Maran.®® The Court stressed that the “beaching” method of demolition carried
out in Bangladesh is “an inherently dangerous working practice” that “has been the subject of
international concern for years”.®® The Court also paid particular attention to the fact that the agreement to
sell the oil tanker concluded between CSME (seller) and Hsejar (demolition cash buyer) included a “safe
demolition” provision that was “well within the reasonable control” of Maran, being the sales agent of the
seller.?” Building on this issue the Court concluded that Maran “could, and should, have insisted on the
sale to a so-called ‘green’ yard, where proper working practices were in place... [when] there were a
number of such yards round the world where this vessel could have been safely demolished”.®®

Hence, the Court found that while Maran did not have control over working conditions in Bangladesh, it
did have control over “whether the Claimant's husband would be exposed to the risk of death or serious
injury from working on its ship”.®® It was further stressed by the Court that this way of reasoning
represents “an unusual extension of an existing category of cases where a duty has been found, but it
would not be an entirely new basis of tortious liability”.*® Nevertheless, similarly with Okpabi the trial stage
on Maran has not taken place yet.

Therefore, as compared to Canadian “novel” duty of care, unequivocal rejection of any "special”
category of liability and acknowledgement of general principles of common law negligence to be applied
as the cause of action of a parent direct liability proposed by English courts provide victims with easier
access to justice. Nevertheless, from the author’s point of view the aforementioned English and Canadian
decisions should not be overestimated. All of the analysed rulings were made at a pre-trial stage that
provides for the conclusion that “duties of care considered were held to be arguable rather than actual”.®
Furthermore, answering the question of whether the duty of care concept being invoked as a parental
liability cause of action could meet the criteria of universality and applicability at the international level, it
should not be overlooked that the concept at hand has limited prevalence in civil law jurisdictions as
compared to common law countries.

However, the UK jurisdictional developments have another particularity that could fuel involvement of
other jurisdictions into the problem at issue — they represent specific importance for the former British
colonies that retained in the frames of common law legal system. For such countries it is the UK Supreme
Court that develops the rules on parent company liability through its recent decisions in the absence of
any case law concerning the issue at hand in the jurisdictional field of former colonies.®? This particularity
becomes of vast significance while Western multinational companies take advantage of the highest
protection standards of their commercial interests in developed countries but outsource their production,
often according to the lowest human rights standards, in developing countries.®

A vivid example of the UK jurisdictional developments influence on former colonies became the Four
Nigerian Farmers and Milieudefensie v. Royal Dutch Shell decision handed down by The Hague Court of
Appeal in 2021. The Court applied Nigerian law, parent company liability provisions of which were
elaborated by the UK Supreme Court. The decision at hand became the first one in Europe to actually
hold a parent company liable for human rights violations committed by its subsidiary in the third state.

In 2008 three individual but parallel lawsuits were brought in the Netherlands by Nigerian farmers and
fisherfolks with the support of Milieudefensie, a Dutch environmental and human rights protection
association. The lawsuits concerned separately pipeline leaks in the Nigerian Delta villages of Oruma®
and Goi.*® The claimants alleged RDS, and its Nigerian subsidiary, SPDC, to be liable in tort of negligence
under Nigerian law for damages caused to their farmlands and fishing grounds as well as to their physical
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integrity due to living in a polluted living environment.*® According to defendants, the leaks were caused
by sabotage and therefore there is no liability under Nigerian law.?’

District Court of The Hague and further the Court of Appeal found themselves competent to hear the
case, being authorised by Article 7 of the Dutch Code of Civil Procedure that provides for “case joinder”
mechanism allowing Dutch courts to exercise jurisdiction over a second (foreign or domestic) defendant
in the same proceedings in case there is a sufficient connection between claims “in such a way that a joint
consideration is justified for reasons of efficiency”.®® It was identified that due to connecting factors
Nigerian law should be applied to the substance of the claims while Dutch law to the procedural
aspects.® The Court in particular stressed that “Nigerian law is a common law system based on English
law” 10

Considering a parent company liability in the Oruma pipeline leak under Nigerian law, the Court
stressed that the importance must be attached to the UK Supreme Court Vedanta ruling.’®* For the
circumstances of the case at hand the Vedanta rule was represented as follows: “if the parent company
knows or should know that its subsidiary unlawfully inflicts damage on third parties in an area where the
parent company involves itself in the subsidiary, the starting point is that the parent company has a duty
of care in respect of the third parties to intervene”.’®> Nevertheless, it appears that the Dutch Court
misinterpreted Vedanta, as it tied up the parent’s duty of care with its subsidiary’s negligent conduct, while
Vedanta refused this interconnection.*®®

Moving to the substantial part of the duty of care, the Court stated that it had not been established
beyond reasonable doubt that the leak in Oruma was caused by sabotage.’® The Court stressed that
SPDC was aware that a leak could occur and it was foreseeable that in such a case it would be refused
access to the leak.’® Taking these facts into account, the Court found SPDC liable in tort of negligence
for not installing a Leak Detection System (hereinafter — LDS) on Oruma pipeline that could have
prevented damage to a great extent.'% Referring to the formulated Vedanta rule, the Court concluded that
RDS as well owed the people of Oruma a duty of care to ensure that an LDS was installed'"” as it “was
and still is fairly intensively involved — directly and indirectly — with [SPDC]".*%®

Remarkably, in its decision on the Goi pipeline leak the Court came to quite a different conclusion.'® It
found SPDC exclusively to be liable for the leak while grounding its decision on Article 11(5)(c) of the
Nigerian Oil Pipelines Act.*° In this regard, the Court stated that parental duty of care could only be
assumed in case the subsidiary’s actions amounted to tortious conduct and dismissed the claim against
RDS.™ This way of reasoning again resonates with the Vedanta approach — the UK Supreme Court
clearly stated that the parent’s duty of care is separate from its subsidiary’s conduct.*'?

Despite the fact that the aforementioned cases were parallel proceedings grounded on similar
circumstances, The Hague Court of Appeal came to quite different conclusions. It held the parent
company to be directly liable solely in Oruma while, making a step away from English courts’ reasoning,
imposed liability exclusively on the subsidiary in Goi. Nevertheless, the Court appeared to make a real
breakthrough from a jurisdictional point of view — notwithstanding the ultimate outcome against the
parent company in Goi, the Court still upheld its jurisdiction over SPDC where the connecting factors with
the Netherlands were extremely limited. The Dutch Court of Appeal has found that Article 7 of the Dutch
Code of Civil Procedure allows the Court to proceed with jurisdiction on non-EU entities even when there
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is no “anchor” defendant that contrasts with English courts approach and represents positive jurisdictional
development in the area of corporate liability for human rights abuses.

In 2021 The Hague District Court issued another ground-breaking decision. Primarily, the ruling
invoked the duty of care concept that is not typical for civil law jurisdictions and consequently appeared to
be unique as the Court’s findings were not based exclusively on the norms of either international law or
national law, but on their combination.

In Milieudefensie et al. v. Royal Dutch Shell a group of seven NGOs and more than 17,000 individual
claimants™® brought a claim against RDS alleging that CO2 emissions of the global Shell group (including
Shell subsidiaries and suppliers) constituted a violation of both companies’ duty of care under Dutch law
and its international human rights obligations.™** Milieudefensie et al. have grounded their claims on the
“unwritten standard of care” enshrined in Book 6, Section 162 of the Dutch Civil Code which implies a
duty of care for individuals and companies to act in accordance with generally accepted norms of social
conduct.®*® For the interpretation of the “unwritten standard of care” the claimants referred to international
human rights, specifically, to the right to life and the right to respect for private and family life, as well as to
soft law endorsed by RDS: the UN Guiding Principles on Business and Human Rights (UNGP), the UN
Global Compact (UNGC), and the OECD Guidelines for Multinational Enterprises.'®

The Court held that while human rights could not be invoked against Shall company directly, being
exclusively “[applied] in relationships between states and citizens”,''” they shall be “[factored] in... the
interpretation of the unwritten standard of care”.*® Considering the role of the UNGP in the course of
interpretation of the “unwritten standard of care”, the Court held that “the UNGP constitute an authoritative
and internationally endorsed ‘soft law’ instrument, which set out the responsibilities of states and
businesses in relation to human rights” being in line with the UNGC and OECD Guidelines for
Multinational Enterprises.® Although the Court had mentioned that “[the UNGP] do not create any new
right nor establish legally binding obligations”, it still extensively elaborated on the UNGP to be suitable as
a guideline in the interpretation of the “unwritten standard of care”, taking into account their “universally
endorsed content”.*?°

In this regard, for the Court it is “irrelevant whether or not [RDS] has committed itself to the
UNGP™# — responsibility of legal entities to respect human rights is not optional, it is a global standard
of expected conduct that exists independently of states and applies notwithstanding the local legal
context to all enterprises “regardless of their size, sector, operational context, ownership and structure”.*??
Building on this finding, the Court's assessment culminates in the conclusion that “due to the
policy-setting influence [RDS] has over the companies in the Shell group, it bears the same responsibility
for these business relations as for its own activities™* and becomes “responsible for significant CO2
emissions... with serious and irreversible consequences and risks for the human rights of Dutch
residents”.*?*

Therefore, the decision at hand becomes a significant example of non-binding instruments, specifically
the UNGP, to be hardened through the interpretation of national hard law.'?® The Court has applied the
domestic law provision of the “unwritten standard of care” as allowing indirect application of international
law*?® and therefore constructed the cause of action for holding parent companies’ liable for human rights
violations from two elements: duty of care enshrined in Dutch tort law, and international soft law
principles.
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From the author’'s standpoint, the implications of the interpretation proposed by the Court in
Milieudefensie et al. v. Royal Dutch Shell could potentially go beyond the territory of the Netherlands
being a solidly substantiated approach to the cause of action of parent companies’ direct liability in
comparison with the “absence of an outright prohibition” invoked in Nevsun that raises concerns and may
lead to inconsistency of international human rights law. However, it is crucial to consider that the decision
at issue was grounded in a particular rule of Dutch law allowing indirect application of international law in
the course of national law provisions’ interpretation. Such a provision is not replicated in domestic law of
the vast number of other states.

Nevertheless, invocation of the duty of care concept as the cause of action of parental direct liability is
represented in the great variety of cases among different jurisdictions. Its active diffusion on a par with its
ability to adapt in the face of the need to create new international rules in order to protect victims
contribute to its potential universal expansion and applicability at the international level.

3. Cause of action under human rights due diligence legislative framework

Several jurisdictions have implemented or are in the process of implementing the regulatory framework
that transmits into binding obligations the principle of human rights due diligence, first endorsed on a
voluntary basis by the UNGP. The first such step became the US Dodd-Frank Act of 2010 that introduced
sectoral due diligence and required companies from the Democratic Republic of Congo (DRC) and nine
adjoining countries to disclose their use of “conflict minerals™?’ in order to sever the connection between
mineral extraction and financing DRC armed conflict.??® Introduced in 2017 and entered into force in 2021,
the EU Conflict Minerals regulation became the direct result of the US Dodd-Frank Act application.*?®

California Transparency in Supply Chains Act adopted in 2010 and entered into force in 2012 became
another targeted mandatory due diligence law that requires all companies carrying on business in
California to disclose information regarding their efforts to eradicate human trafficking and slavery within
their supply chains.® It became a role model for similar pieces of legislation in the UK*** and Australia.*
Another targeted mandatory due diligence law, being focused exclusively on child labour, was adopted in
2019 in the Netherlands.**

The 2017 French duty of Vigilance Law became revolutionary covering all “severe violations” of human
rights and thus not being sector-specific.'* It provides for general material and personal scope of
application and includes provisions on civil liability for non-compliance.®® In 2018 the UN Working Group
on Business and Human rights recognized the law to be “the most notable” and “welcome development
that other Governments should learn from”.**

Germany and Norway appear to be following the path set by France. Norwegian Transparency Act**’
and German Supply Chain Act’*® were adopted in 2021 and entered into force in 2022 and 2023
respectively. The German and Norwegian Acts are different from that of France, and their main
shortcoming is the absence of civil liability provisions. While Norwegian law does not provide for any
explicit provision on liability, German law clearly states that “a violation of the obligations under this Act
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does not give rise to any liability under civil law”.** It establishes “a duty of effort, but not an obligation to
achieve a certain result”.*4°

A promising Swiss “Responsible Business Initiative” that suggested partial revision of the Swiss
Constitution and stipulated non-sector-specific human rights due diligence as well as included parental
liability based on the reversal of the burden of proof did not pass the referendum.** The Parliament’s
Counterproposal was adopted in the form of a separate Ordinance*? that came into force in 2023 and
became a sector-specific piece of due diligence legislation having more in common with the first wave of
due diligence laws.

On 24 May 2024, the EU Council approved the Directive on corporate sustainability due diligence
(CSDDD)* that has every prospect of success to become a comprehensive piece of mandatory human
rights due diligence, establishing civil liability regime for human rights violations, compensation
mechanisms and simplification, however, not reversal, of the burden of proof.

Nevertheless, the most part of the aforementioned laws in force does not specify the content of
companies’ human rights obligations, offers a fragmented approach to liability mechanisms, and appears
to be merely limited to disclosure of information about measures undertaken by companies to mitigate
human rights risks within their supply chains. Therefore, while such legal instruments provide for
mandatory provisions on due diligence procedure but are not explicit with regard to the content of human
rights, it results in “absent or ambiguous standard of behaviour” and “makes corporate human rights due
diligence a half-measure, nebulous, and open to interpretation”.*** For this reason most of the existent
legal constructions of human rights due diligence are incapable to become a viable cause of action
behind parent companies liability.

In this regard, judicial implementation of French Duty of Vigilance Law being the pioneer among
non-sector-specific human rights due diligence laws should be analysed. Provisions of the law at hand
are recognized to be specifically evolved:** they make clear that due diligence duties extend beyond the
company’s own operations; establish a link between due diligence and civil corporate liability; provide for
a fault liability for the company’s own acts and omissions on the basis of the general tort of negligence.
In accordance with the law, if a company fails to establish, implement or publish a pertinent vigilance plan,
two tracks are available for “any person with legitimate interest”: (1) to serve a formal notice on a
company, that would instigate a court procedure for injunctive relief, and (2) to initiate a civil lawsuit under
French tort law to claim compensation for damages caused by a company's failure to comply with its
vigilance obligations, where compliance would have prevented the harm.'#

Nevertheless, the law at hand represents a fairly large number of drawbacks that do not permit it to
become an efficient cause of action of a company liability for human rights abuses. Primarily, while due
diligence duties go beyond the company’s own operations they are still limited to the operations of
subcontractors and suppliers “with  whom the company maintains an established commercial
relationship™.**® Secondly, the law does not provide for any clarification on whether “person[s] with
legitimate interest” are limited to natural and legal persons that would have legal standing in a liability
case. Thirdly, the French Law does not introduce specific “liability for others” that becomes of high
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importance when harm was caused by subsidiaries or other companies under control,** that rests
incumbent upon the plaintiff to establish that a parent company did not meet its due diligence obligations
in relation to the operations of (foreign) subsidiaries or suppliers. Eventually, articles L 225-102-4 and
L 225-102-5 introduced into the French Commercial Code by means of the French Duty of Vigilance Law
were not designated as “mandatory overriding provisions”.®® According to Rome |l regulation, the law
governing non-contractual obligations arising out of a tort is generally the law of the country where the
damage occurred.”™ Therefore, in order to apply these provisions to torts committed by foreign
subsidiaries, a judge would first need to establish their mandatory nature.

Great value for the analysis represents Friends of the Earth Paris et al. v. TotalEnergies SE ruling on
inadmissibility handed down in 2023."? Six environmental and human rights protection NGOs based in
Uganda and France initiated proceedings against TotalEnergies SE incorporated in France.'®® Its
subsidiaries, TotalEnergies EP and EACOP Ltd., were operators of oil development projects in Uganda
and Tanzania.*® The plaintiffs alleged that TotalEnergies, being a parent company, failed to adequately
assess the projects’ threats to human rights and the environment. Therefore, they were seeking an order
from the Court (1) to oblige TotalEnergies to comply with its duty of care under the French Vigilance Law,
as well as (2) to suspend the aforementioned projects due to their negative impacts on the environment
and local populations.**®

Despite the fact that the Court provided in its decision some sort of clarification on a “person with
legitimate interest” who could file a formal notice in order to instigate a court procedure for injunctive
relief, by tacitly including environmental and human rights protection associations on the list, as well as
contributing to the recognition of the mandatory extraterritorial application of due diligence laws when
considering global supply chains,**® the Court, though, held the case to be inadmissible.

Primarily, it stressed that the French Vigilance Law provisions are of general nature and have no clear
contours.’ The Court specifically underlined that the content of the French Vigilance Law provisions
could be specified by a decree of the State Council that had not been issued yet.**® Therefore, it appears
that in the absence of clarity the Court decided to proceed with peculiar caution and to adhere to the
“technical application of the letters of the law”.?*® The grounds the judgment on inadmissibility was based
on are far from substantive: the Court concluded that the claim was materially different from the formal
notice served on TotalEnergies by the plaintiffs in 2019 and therefore the case becomes inadmissible and
cannot be considered on the merits.*®

The TotalEnergies case revealed the unwillingness of the French Court to allow any actualisations or
modifications to claims after the formal notice was served on the company, even in case when new
circumstances arise, such as new violations or updates to vigilance plans.®! It should be mentioned that,
initially, due to the “lack of jurisdiction” argument (fr.: exception d’incompétence) raised by the defendant
in the first instance, and consequently, due to legislative reform of February 20212 that established
exclusive jurisdiction of the judicial court of Paris in duty of vigilance matters, it has been four years since
the formal notice was served on TotalEnergies SE before the claim was considered in court.®
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Yet, the analysed ruling “reduces the duty of vigilance to a mere compliance exercise™® and becomes
an example of narrow and formalistic application of the law that tied the judges' hands. It appears to be
diametrically opposed to evolutionary interpretation approaches actively applied by the judges when
choosing international law or duty of care concept to be the cause of action for holding parent companies
accountable for human rights violations. Ambiguous and unclear content of the French Vigilance Law
obligations reaffirmed by the Court contributes to the aforementioned argument about the inability of that
sort of laws to be a sustainable cause of action for direct parent companies’ liability.

Nevertheless, it should not be overlooked that existing and proposed legislation on human rights due
diligence and related recent case law remains of high importance for the further development of a parent
company liability. Firstly, in the absence of any explicit rule in international law, that sort of legislation
distinctly names companies to be addressees of human rights obligations. Secondly, although not
properly implemented yet, the intention of the legislator to assign to a parent company the responsibility
for human rights violations committed by its subsidiaries abroad is clearly visible. Thirdly, the launched
process of the related case law has begun to reveal the legislative lacuna of human rights due diligence
obligations and has every prospect of success to shift the attention to the substance of the parent
companies’ duty of care.*®®

4. Cause of action under criminal law

Finally, it should be mentioned that case law has recognised parent companies to be subject not only to
civil and tort, but also to criminal liability. In the Lafarge case eleven former Syrian employees and two
NGOs filed a complaint in 2016 before the French court against Lafarge SA, a French cement company,
and its Syrian subsidiary, Lafarge Cement Syria (LCS).**® LCS maintained its business activities in Syria
during the Syrian Civil War. As the Syrian conflict escalated, foreign employees were evacuated by the
company, while Syrian employees were forced to continue to work.®®” The company was accused of
making arrangements with armed groups and putting Syrian employees in danger, several of whom were
kidnapped.'®

In 2018 Lafarge and LSC were indicted by a French investigative judge for complicity in crimes against
humanity, financing of a terrorist enterprise, and endangerment of people’s lives, namely, the lives of its
Syrian employees.!® It became the worldwide first decision on a corporation to be indicted for complicity
in crimes against humanity as well as the first decision for France when a parent company became
indicted for activities of its subsidiary abroad.”

However, in 2019, the Court of Appeal dismissed the company’s charges of complicity in crime against
humanity while upheld the former two.'”™ The Court stated that payments provided by LSC to terrorist
groups represent mens rea (fr.: le dol général) that is insufficient to characterise the mental element (fr.:
I'élément moral) of the crime. Dolus specialis (fr.: le dol special) should be presented — the
accomplice's adherence to the perpetrator’s coordinated plan of the crime against humanity.*”®

The Court of Cassation in 2021 clearly rejected this way of reasoning. It stated that Article 121-7 of the
French Criminal Code, which provides for the general rule of complicity, simply requires that an
accomplice knowingly contribute to the preparation or commission of a crime.!”* Therefore, the Court of
Appeal erred in its requirement of dolus specialis (fr.: le dol special).*” The decision at hand became
historical as the Court for the first time considered the mental element (fr: élément moral) of the crime in
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complicity against humanity with regard to a legal person. It stated that the economic purpose of
multinational companies’ business conduct does not prevent them from being charged.*™®

The Court of Cassation also turned for reconsideration of charges of endangerment of people’s lives
stating that the Court of Appeal erred in rationale. The Court of Appeal applied the French Labor Code
articles on employer responsibilities of maintaining prudence and safety over the employees'’” in
conjunction with the French Penal Code Article 223-1, providing punishment for direct exposure of a
person to a risk of death or injury through deliberate violation of the prudence and safety obligation'’® and
found Lafarge to be liable for non-fulfillment of its prudence and safety responsibility to train the personnel
of Syrian subsidiary in the event of an attack, notwithstanding the employment of Syrian employees under
Syrian law and by LSC.*® The Court made its conclusion based on permanent interference of Lafarge in
the economic and social management of LSC that led to the total loss of the latter's autonomy of action.*®°

Notwithstanding the Court of Cassation agreed with the Court of Appeal on the issue of Syrian
employees to be under the effective authority of Lafarge, it stated that the applicability of the French
Labor Code and consequently the charge under Article 223-1 of the French Penal Code could not have
been deduced from these findings exclusively.’® In the Court of Cassation’s opinion, the Court of Appeal
should have primarily turned to Rome | regulation'®? in order to identify the proper law provisions
applicable to the employment relationship between Lafarge and Syrian employees.*®3

In 2022 the Court of Appeal, following the way of reasoning proposed by the Court of Cassation, finally
reinstated Lafarge’s charge of complicity in crimes against humanity.’®* However, the issue of
endangerment of people’s lives became the subject of further dispute. Based on the “closer connection”
exception'® to the general rule on “choice of law”,'® the Court of Appeal found the employment
relationship between Lafarge and Syrian employees to be subject to French Law due to the permanent
interference of Lafarge in the management of its subsidiary.®” On this basis, it upheld the parent
company’s indictment under Article 223-1 of the French Penal Code.

Nevertheless, in 2024 the Court of Cassation without transferring the case to the lower instance
annulled the 2022 decision on Lafarge’s endangerment of people’s lives. It is decided that in the absence
of a “choice of law” provision in the employment contract, the relationship between Lafarge and Syrian
employees is governed by Syrian law with no possibility to apply the “closer connection” exception as
such connection should be assessed “on the whole”.*®® Considerations related solely to the relationships
between the parent and its subsidiary are not sufficient to rule out Syrian law application.'® Furthermore,
in accordance with the Court, the French Labor Code articles at issue are neither overriding mandatory
provisions!® that could have provided for French law applicability.

Yet, the French Court decision has a twofold effect: applying general principles of complicity to legal
entities the French Court provided for an extremely broad interpretation of criminal law with regard to
parent companies’ criminal liability for complicity in crimes against humanity, while on the other hand,
represented a tremendously strict approach to the acts of endangering the lives of others. Stating that the
analysis of the parent company’s interference into its subsidiary operations is not sufficient to establish
“close connection” with France, the Court of Cassation limited the spatial scope of French labour law and
closed the door for Article 223-1 of the French Criminal Code to be a cause of action for a parent
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company direct liability for human rights abuses committed abroad.*®® This way of reasoning does not
appear to be surprising as otherwise “a flexible interpretation including foreign law would lead to a (too)
broad extension of French courts’ criminal jurisdiction”.1%3

Therefore, taking into account the principle of strict interpretation of criminal law as well as corpus
delicti specificities of every national legal system and absence of a legal framework that would allow to
bring a corporation criminally liable in a vast majority of states, it is possible to claim that parent company
criminal liability cause of action could hardly ever be universally applicable at the international level.

Conclusion

The aforementioned case law represents strong social demand: corporations cannot any longer “[be] left
to define for themselves the ‘social expectations’ to which they are meant to respond”.'®* The complex
structure of multinational corporations has given them a possibility to become “legally invisible in their
home states while... present through subsidiaries in innumerable other states”.’®® These laissez-faire
conditions allowed corporations to continue to avoid international human rights legal obligations and
became the inception of severe human rights abuses in developing states under subsidiaries’ operation.
In accordance with C. van Dam, “the protection parent companies derive from the externalization of the
risks of their activities using subsidiaries is disproportionate <...>: the parent benefits from the
subsidiaries’ advantages, but its burdens are borne by vulnerable individuals and communities”.*%
Therefore, the need for corporate legal autonomy originated from strict corporate separation principle
becomes questionable nowadays.

In the absence of a binding rule allowing to hold a parent accountable for human rights violations
committed by its subsidiaries or suppliers abroad neither in international nor in national law, victims are in
a difficult position with limited possibilities to defend. Testing the direct corporate liability concept, a great
variety of causes of action have been invoked by courts around the globe. Nevertheless, most of them do
not have any prospect of success to meet the criteria of universality and applicability at the international
level. Half-measure character of human rights due diligence legislation makes it a cause of action
inadequate to ensure victims with substantial justice and ties judges' hands due to its nebulous content.
The principle of strict interpretation of criminal law provisions on a par with its corpus delicti specificities
varying from state to state becomes the reason for courts’ unwillingness to extend criminal jurisdiction
abroad. Direct application of international law as the cause of action of parental liability for human rights
abuses committed abroad raises concerns due to the absence of any international custom or treaty of
such a nature.

Therefore, it appears that application of the duty of care concept as the cause of action of a parent
company direct liability is the only viable option that could meet the criteria of universality and applicability
at the international level. The analysed case law represented its rapid expansion to various jurisdictions
and its openness for interpretation since a broad discretion in the duty of care concept application is
accorded to judges. These particularities allow judges to answer the social demand. Having conceded
that corporations are still persons, even if artificial and created by law, and, thus, should be held liable for
human rights violations on a par with states and individuals, judges, applying the duty of care concept to
multinational corporations contribute to the “bottom-up” processes of international human rights evolution
by formulating a special type of obligations on the part of corporations to respect human rights.
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AHHOTauuA

BepTukanbHbI xapaktep MexAyHapoAHbIX HOPM B 06/1aCTV MpaB YenoBeka NpeanonaraeT, YTo N1Llb rocyaapcTBa MOryT ABAATLCA
agpecatamy 06sa3aTenbcTB. Takum 06pasoM, MeXAyHapoAHOe MpaBO He npeaycMarpvBaeT OTBETCTBEHHOCTW koprnopauuii 3a
HapylleHnss npas 4YenoBeka. HauuoHasbHOe 3aKOHOAATEe/NIbCTBO Takke He npegnaraer YeTkMx Mnpasus, KOTOpble MOrn 6bl
NO3BO/NTbL NPUBMEYL KOMMNAHWIO K OTBETCTBEHHOCTM 3a HapylleHUs NpaB YesioBeka, COBEpLUEeHHble 3a py6exom ee Ao4epHUMU
npeanpUATUSIMA AN NOCTaBLUMKamy B NPOV3BOACTBEHHO-COLITOBON Lenu. OfgHako Aaxe B OTCYTCTBME YETKOro NpaBoBoro 6asuca,
HauuoHanbHble cyfbl KaHagbl, PpaHumn, BennkobputaHum n HuaepnaHgos, HanpoTuB, BbIPaXatoT rOTOBHOCTL NPU3HaTL HaslMune
06513aHHOCTM N0 COG/IOAEHNIO NpaBa YesioBeka Ha CTOPOHe kopropauuii. Bonee TOro, Ha CEerofHALWHWIA AeHb cyfebHas npakTuka
3TUX TOCYAapCTB 3HAeT Cc/yyaun YCMELUHOro MPWB/IEYEHUS KOMNaHWi — HapylmTenein AaHHON 00683aHHOCTU He TONbKO K
rpaXgaHCKol, HO 1 K Yro/IoBHOM OTBETCTBEHHOCTW. Takmm 06pa3om, HabMaaeTcs CMeLLeHVe akLueHTa C 3alyTbl Kopnopauuii Ha
3awmTy xepte. Cyfbl fenatoT war B CTOPOHY OT MPUHLMNA CTPOroro pasfesieHns OTBETCTBEHHOCTU. HeobxoAMMoCTb AaHHbIX
n3MeHeHuli Gbina Bbi3BaHa NOAXOLOM HEBMellaTeNbCTBa, NMPYMEHSEMbIM K KOPNOpauusM Ha MPOTSXEHWU AONTMX NeT, KOTopbIi
[aBas1 M BO3MOXHOCTb OCTaBaTbCA HEBUAMMBIMU B rOCyAapcTBax MHKOPNopauwn 1, crnefosaresibHo, n3berarb OTBETCTBEHHOCTY 3a
coBepLUaeMble MpPaBOHAPYLUEHNA B TPeTbUX CTpaHax. B pamkax CBOei npakTvkn HauuoHasbHble cyabl Kanagbl, ®paHumu,
BenukobputaHum 1 HupaepnaHfo