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Abstract

International Law appears to have lost both its possible civilizational foundations — the Greco-Roman/Christian doctrine of natural law
and the contract theory, based on the “Humanist” confidence in the creative potential of individual will. In practice International Law — as
it continues to exist — consists of either contractual arrangements among two or more States, or unilateral assertions of will by individual
States, usually contested by other States. In this sense, International Law has become privatised, a matter of duelling individual
perspectives, with no ontologically objective environment within which “warring” individuals can be embedded. This is the context in
which the so-called Lauterpacht approach to International Law arises. It claims that the application of private law analogies should be
suitable for international legal decision-making. Legal analysis and judgement then becomes a matter of weighing up the force of two or
more competing wills. Another problem is that the social contract theory prioritises the striving for security as the central human
characteristic. The legal discourse closes itself off from alternatives capable of questioning this idea. For one possibility, the idea that
world society is a natural family of Nations is excluded. The new goal of the social contract, after the Great Depression and World War I,
was to establish a liberal order wherein human opportunities would be significantly expanded and universal prosperity would be
guaranteed. The basic tenet of liberalism is the dismantlement of the State, which is supposed to be the form through which individuals
participate in their own governance. As this State retreats, private economic interests, regulated only by private law, if at all, take
precedence. So, the long pathway from the 17th century confidence in the humanist construction of the State through the social contract
of free and equal individuals ends up at present in a critical breakdown of order, where an antinomian spirit prevails at all levels of
society, domestic, transnational and international. This diagnostic exercise offers no solution, although it does indicate obstacles which
could, conceivably, be overcome.
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The West — of which its International Law is a part — being in a state of Nihilist Collapse. The construction
of the Western philosophy of governance — including International Law — is around two consecutive stages
of civilization: the Greco-Roman/Christian and the Renaissance Humanist, which gradually replaced the
former.

The former grounded a doctrine of natural law, that the nations and peoples of the world formed part of a
common humanity, created by a rational God and having a duty to reflect God’s nature by observing his law
of reason which he designed for their existence. This permeates the thinking of the late scholastic
“international lawyers” F. Vitoria and F. Suarez and indeed even H. Grotius, despite his disclaimer that the
law of nature and nations could exist without God. This natural law doctrine was never an empirical exercise.
It was a metaphysical insight into the rationality of “man”, corresponding to the rationality of God, which
created and governed the universe. Obeying Law meant corresponding one’s own conduct to this cosmic
order. It is now forgotten why the idea of observing Law (with a capital L) has meant so much in the Western
civilization.* Despite the expanding place of “humanism” from the 17th century, some form of ontological
natural law continued into the 19th century, in the form of the natural, individual rights of nations, which made
up their so-called fundamental rights of States.? With the disappearance of an ontological dimension to
International Law, its writers have no foundation for a construction of “the public” dimension of international
order — in the sense of the place of the nations as a whole in relation to one another — because they have

1 Carty A. Philosophy of International Law. 2nd ed. Edinburgh University Press, 2017. P. 3-6, 25-29.
2 |dem. International Law as a Science, The Place of Doctrine in the History of its Sources // Indian Yearbook of World Affairs. Part II.
1980. P. 128-160.
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no idea of a “world” in which States or Nations find themselves. The way is being prepared for the
subjectivisation and privatisation of the whole idea of Law that comes with the second, Humanist phase of
the Western civilization, a decayed form of which now predominates among the intellectual “tools” of
international lawyers.

The “Humanist” message here means the confidence of individual men to construct out of nothing (i.e.
without any vision of a “world, either historical or metaphysical”) a contractual foundation for governance, the
entire content of which has been supplied by the contracting parties.® With Th. Hobbes, J. Locke,
J.-J. Rousseau, and I. Kant, at a minimum, it is felt possible to construct sovereign States. However, there is
a fateful development here. E. Vattel's “Law of Nations” (1758) adopts the contract theory of the State and
follows, above all, the philosophy of J. Locke. The language used to construct the State is to leave behind a
state of nature and to enter civil society. However, Vattel is adamant (rejecting C. Wolff) that there is no
international social contract and that nations still exist in a state of nature, but, in his view, nevertheless
supported by a much weakened ontology of Nations, which gives primacy to subjectivity, so that even treaties
concluded are always subject to unilateral interpretation. Yet, at the same time, Vattel believes in an ontology
whereby Nations are “naturally” inclined to look to their own inner development and to leave other Nations
undisturbed.*

This confidence in Law as a product of the Will of the State is itself now deconstructed sociologically by
the Scandinavian Realists (above all, A. Haegerstroem) who recognise that the “Will of the State” is a fiction,
that political society is infinitely more amorphous and unstable. Adherence to Law rests upon many factors
accidentally present in large societies. Indeed, a sociological approach will reveal that large numbers of
so-called Nation States at present are anything but coherent collective bodies and that large areas
of international society have become unstable, leaving the world landscape more and more to resemble the
chaotic transition from mediaeval to modern Europe. Despite a formal acceptance — actually fictional — that
there is a general customary law of States (though the methods of locating it remain elusive), in practice
International Law — as it continues to exist — consists of either contractual arrangements among two or
more States, or unilateral assertions of will by individual States, usually contested by other States if the
content of the former has implications for them. In this sense, International Law has become privatised, a
matter of duelling individual perspectives, with no ontologically objective environment within which “warring”
individuals can be embedded.®

Legal analysis and judgement then becomes a matter of weighing up the force of two or more competing
wills. That is to say one engages in a search for the real or true intentions of the parties, ending up in a
speculative judgement of what was really intended — by means of logical and grammatical analysis. Such
vagueness — reflecting the disappearance of a strongly defined will — has provoked the whole field of
so-called critical legal theory (D. Kennedy and M. Koskenniemi) to decry the competitiveness of endless
disputes where arguments collide with one another in a mesmerising dance. These written and oral
arguments are separated from any historical, cultural and political context. The “crits” have an easy time
disclosing the contextual conditionality of legal concepts, while expanding argumentative possibilities
endlessly. The reason is simple enough. Completely free subjects, unrestrained by any authority or objective
world environment, may say and do say as suits their subjective view of their interests.

Even more seriously, the dominating legal institutions, judicial, do not rely upon a sovereign will when
declaring law, but introduce general principles, soft law and other judicial decisions, following a quest for
effectiveness, short term, but lacking an ontological basis and a rigorous methodology. That brings
judgements into disapproval. The most extreme case is the Nuclear Weapons Case (1996), which gave
priority to the right of States to use these weapons in self-defence (read: subjectively assessed security) over
the continued existence of the human race.

This is how International Law has come to acquire a formalised, procedural, dualised system of law,
where arguments can only be resolved when a final adjudicative authority is present, itself resting upon
authority and not reason. There is, of course, no such general adjudicative authority. Its existence would
contradict the fact that States have not set up an international civil society, i.e. a world State. However, they
work on the basis that real or supposed combined wills of States do in fact constitute a complete international
legal order. The fundamental problem inherent in liberal philosophy is that it has no ontological concept of
reality, no objective world into which individuals can be integrated. It is A. McIntyre who demonstrates that

Carty A. Philosophy... P. 71-72, 162-168.
4 lbid. P. 149-151.
5 d’Aspremont J. International Law as a Belief System. Cambridge University Press, 2017.



this is why liberalism is condemned to focus exclusively on procedures of argumentation — arguments
condemned to be foundationless and inconclusive.®

This is the context in which the so-called Lauterpacht approach to International Law arises. It claims that
the application of private law analogies should be suitable for international legal decision-making. Treaties
are equated with contracts and territory is equated with private property. State responsibility is a replica of the
law of torts or obligations. This is the message of “Private Law Sources and Analogies of International Law”
(1927) by H. Lauterpacht. Hereafter analysis of international relations has become the task for social
philosophers and the jurist has merely a linguistic task of identifying “intentions of a legal character”. Yet
Lauterpacht believed that this task was adequate to justify placing hope in the judiciary to “fill the gaps” in
International Law and ensure a world ruled by law.”

Apart from the issue of the absence of widespread acceptance of judicial settlement, the judge’s
perspective would be to qualify the acts of individual States, identify who was liable to pay compensation,
and not to identify the general problems which create these situations, nor generate measures to eliminate
these problems. This is a point usually made by “Great Powers” in resisting the UN General Assembly
requesting advisory opinions of the International Court of Justice (hereinafter — ICJ, the Court), such as in
the Nuclear Weapons Case. While the argument is always rejected by the Court, nonetheless it proceeds to
ignore the wider context anyway.

Underlying the sterility of international arbitrations is precisely the absence of any intellectual substance
(of ethical, cultural, or whatever) and character among academics — reduced to writing analytically critical
commentaries upon judicial decisions or producing commentaries on “law-making treaties” as if they were
codified municipal laws. It is not surprising that lawyers with State service background are most often
appointed to the International Law Commission (hereinafter — ILC) or to the ICJ. The academics have no
separate body of knowledge apart from analysis of “legal” materials produced by what is called the frame
provided by the State.® That is to say, “legal knowledge” is what is produced by the “Will of the State”, which
includes the Executive, the Legislature, and especially the Judiciary and any international body created by
inter-State will. All an academic can boast is a more general and systematic knowledge of what “spouts out
of” this frame provided by the State. Ontologically, nothing else can have “Being”.

When it comes to attempts by the ILC to define the fundamental rights of States, this was a topic which
the ILC, not surprisingly, abandoned since it was a leftover of a defunct natural law metaphysics.® Equally it
could make nothing of the inherently ontological nature of the concept of jus cogens — that there must be
conduct of such essential importance that its disregard has to be beyond the so-called Will of States. So, the
ILC merely repeated the terms of the Vienna Convention on the Law of Treaties (1969), that jus cogens is
itself a creation of the Will of States. In this context the ILC makes vacuous remarks about the
self-determination rights of peoples, not treating its relation to the territorial integrity of States, an “essentially”
ontological question. Finally, it fails to elucidate the meaning of general customary law, inevitably, since the
latter is a product of a romantic notion of nationalism hanging over from the early 19th century. An ostensibly
unconscious community way to make law is no longer possible in a post-metaphysical age.°

In any case, it would be difficult to imagine today an international lawyer giving advice that would be
listened to by senior officials as in the second half of the 19th century was done by R. Phillimore in the UK or
by F. Martens in Russia. Indeed, it was Lord A. McNair, who commented on how the 19th century textbook
was merely descriptive rather than analytical work, a history of international relations.™ What McNair missed
completely was the moral sense which Phillimore as a Christian, educated in the classics, was undertaking.
For Phillimore there was the spirit of a God-given moral law governing the universe. Moral truth
demonstrates that independent communities are free moral agents. So, writing in the 1870s, he noted that
the failure of European States to object to the violent seizure of Danish territory in 1864 and the equal failure
to resist further violent territorial changes led to the prevailing notion that “a state must seek territorial
aggrandisement as a condition of her welfare and security.”?

5 Carty A. Recent Trends in the Theory of International Law // European Journal of International Law. 1991. Ne 2. P. 16.

7 Lauterpacht H. The Function of Law in the International Community. Oxford University Press, 1936.

8 Carty A. The Decay of International Law. Manchester University Press, 2019. P. 38.

9 Idem. The Need for Interdisciplinarity in the Work of the International Law Commission // ed. by A. Qureshi. Law Reforms around the
World. Routledge, 2023.

1 Ibid.

% Carty A. The Philosophy... P. 13. He was also the person who directed Lauterpacht to write his work on private law analogies.

2 Ipid. P. 12.



A mark of how deeply set in stone are the conditions created by McNair and Lauterpacht is that when
Carty first raised these arguments in 1990, they provoked no debate. However, in 2004, J. Crawford, the
leading academic international lawyer in the UK, thought that a reply was overdue. He published a chapter in
a book denouncing A. Carty, specifically pointing to the Admiralty Court practice of Phillimore and describing
Carty’s argument about the narrowing of the profession’s activities as absurd, given Phillimore’s Admiralty
Court practice.®®* The comments by McNair and Crawford show that they do not just disagree with the
argument presented here. They simply do not understand it.

One may ask how serious it is that International Law appears to have lost both its possible civilizational
foundations. If the international situation is relatively stable, then one might remain, as mainstream
international lawyers prefer, agnostic about foundations. However, many institutions of International Law that
have depended upon the so-called principle of effectiveness, such as recognition, succession, the right to
self-determination, uti possidetis juris, have become redundant, leaving huge gaps in the international order.
In his work “The Paralysis of International Institutions and the Remedies”, the Hungarian intellectual I. Bibo
points out that the so-called principle has no normative character, and the international society is increasingly
marked by actors not willing to accept as an accomplished fact what appears to be backed by overwhelming
force.* Palestine is one example where Israel is recognised, but so is the “idea” of a Palestinian State. The
difficulty is also that the reduction of the concept of the State to the idea of sovereignty (ignoring historical,
social, economic and other factors) means that so-called international lawyers have no intellectual tools to
grasp the internal and external forces which work for or against the cohesion or the disintegration of States.
At present, that is to ignore the power of the national, while also neglecting the intercontinental flow of
migration. All conflicts in the former USSR and Yugoslavia, following the principle of uti possidetis juris, were
due to the attempt to accept previous administrative boundaries. There was never any “Will of the
International Community” to apply, but it was assumed by the so-called European Commission on the former
Yugoslavia, set up to oversee the dissolution of Yugoslavia. The rule resulted in a significant part of
populations becoming minorities. Once in power, the new States pursued a policy of national unification,
depriving minorities of rights. This is now a significant issue in Ukraine. Other States, having no clearly
agreed principle to follow, have taken different sides, as happens now with Ukraine. The situation is even
more exacerbated by the fact that the West is especially overrun at present by intercontinental migration,
which the social contract theory of the State cannot resolve, given its purely formal character.

There is an even more serious defect of the social contract theory of law as one attempts to apply it to
international relations. It is not simply that the absence of any real global consensus leads to the drafting of
international conventions which leave gaping cracks in normativity (such as Articles 74 and 83 of the 1982
Law of the Sea Convention, and Article 6 of the 1997 Convention on the Law of Non-navigational
Uses of International Watercourses). The social contract theory prioritises the striving for security as the
central human characteristic. The legal discourse closes itself off from alternatives capable of questioning
this idea. For one possibility, the idea that world society is a natural family of Nations is excluded. Here one is
at the transition stage between the two civilizational blocks of the West and that transition is a rupture rather
than a bridge. D. Campbell’s “Writing Security: United States Foreign Policy and the Politics of Identity”
argues for a vacuum at the heart of the “modernist” State:

This has to be filled through a negative construction of ‘the other’, which returns to give it material content.
This process is a deeper level of the process of secularization represented by Westphalia. Modern
secularization, the core of which is self-assertion or self-determination, in rejecting medieval or universal
Christendom, presented the problem of securing identity ‘in terms of how to handle contingency and
difference in a world without God’ Absent the metaphysical guarantee of the world by God, man is faced
with danger, ambiguity and uncertainty... (T)he transfer of sovereignty from God to the State meant also
the transfer of the category of unconditional friend/enemy relation onto conflicts between the national
States that were in the process of integrating themselves.*®

At present this “philosophy of the Will” has led to epidemics of violence. Violation of the prohibition on the
use of force cannot be considered on par with other violations. Unlike the latter, it makes the very existence
of International Law impossible.

13 Crawford J. Public International Law in Twentieth Century England // ed. by J. Beaton, R. Zimmerman. Jurists Uprooted,
German-speaking Emigré Lawyers in Twentieth Century Britain. 2004. P. 681.

4 Discussed in Carty A. The Decay... Chapter 4 on the law of territory.

15 Carty A. Philosophy... P. 159-160.



First, it destroys other assumptions on which International Law is premised: social contract, basic norm,
peaceful coexistence, and so on. Moreover, the prohibition on the use of force is the central point of the
liberal conception of law; its violation makes it impossible to implement all the other points: protection of
property, free trade, human rights, representative democracy, and others.

Second, it terminates existing treaties (except those regulating hostilities) and makes it impossible to
conclude new ones (except for peace treaties). In other words, war means the end of International Law
between belligerents. Modern doctrine takes a more differentiated position, which, however, cannot always
be implemented.®

Third, the specific feature of modern warfare is its discriminatory character: the adversary is defined not
as an equal opponent (justus hostis), but as an enemy of the human race (hostis humani generis); the
purpose of the war is its destruction (rather than the defence of right); the confrontation is total. The main
stake in such a war is the very existence of a legal entity; a victorious war destroys the international
community as it narrows the circle of States.

Fourth, a war within the community of civilised nations is something more than a dual confrontation; unlike
colonial wars, it forms a matrix projected onto the universal order.r” This can be explained both by the fact
that the European order is a convincing example for countries external to it, and by the fact that it is the
guarantor of the universal order (its core).?®

At the beginning of the 21% century, it has become obvious: the prohibition on the use of force is not
provided with the necessary guarantees: to ensure it requires a radical reorganisation of the existing order
and working out of new political theories.*®

The particular pseudo-formal legal arguments used now to disregard the provisions of Article 2(4) and
Article 51 of the UN Charter are the following:

First, some States and part of the International Law doctrine defend the right to preventive self-defence,
referring to the danger of terrorist attacks and use of weapons of mass destruction, inadequacy of reaction
post factum, and duty of the State towards its people.?® The concept of preventive self-defence is used in
public rhetoric by the US, the UK, Israel and, after 2022, Russia.

Second, in the late 1990s, the right to unilateral humanitarian intervention was transferred from the realm
of morality to the realm of positive law. Proponents of this right invoke moral considerations, the concept of
jus cogens and humanistic trends in law.?* This novelty was not supported by most specialists, but may well
be rehabilitated as the consensus of the permanent members of the UN Security Council erodes, and new
conflicts break out.

Third, after the attacks of September 11, the right to self-defence has come to encompass actions taken
to combat terrorists. The concept of terrorism, however, is not clear: some States apply this label to rebels
fighting for secession; others — to unfriendly autocratic States (rogue States) such as Iran and North Korea.

The Exhaustion of the Philosophy of the Will and the Possibility of a Return to the Classical
Greek-Roman/Christian Foundations. This diagnostic exercise does not aim to reconstitute foundations for
international order, but merely to emphasise the depth of the problem, i.e. to analyse the forms of the present
collapse of both pillars of a Western-based world normative system. Obviously no claim is made that this
order either does or should have global validity in the absence of interchange with other “non-Western”
perspectives. The first step will be to argue that the grounds in political sociology and economy that are
needed to give legitimacy to the humanist confidence of a social contract/private law analogy approach to

6 “To introduce the principle of moderation into the theory of war itself would always lead to logical absurdity” (Clausewitz C. von. On
War. First published 1832. Tr. by P. Paret. Princeton University Press, 1989. P. 76).

7 “From the 16" to the 20" century, European international law considered Christian nations to be the creators and representatives of
an order applicable to the whole earth. The term "European” meant the normal status that set the standard for the non-European
part of the earth. Civilization was synonymous with European civilization. In this sense, Europe was still the center of the earth”
(Schmitt C. The Nomos of the Earth. Tr. by G. L. Ulmen. Telos Press Publishing, 2006. P. 86).

8 See Tolstykh V. L. Krizis mezhdunarodnogo prava: diagnoz [A Crisis of International Law: A Diagnosis] / Zakon. 2022. Ne 12.
P. 123-124. (In Russian).

¥ bid. P. 124.

2 Higgins R. Problems and Process. International law and How We Use It. Clarendon Press, 2006. P. 242; Sofaer A.D. On the
Necessity of Pre-emption // European Journal of International Law. 2003. Vol. 14. Ne 2. P. 209-226; Gazzini T. The Changing Rules
on the Use of Force in International Law. Manchester University Press, 2005. P. 199.

2L Tes6n F.R. The Liberal Case for Humanitarian Intervention // ed. by J. L. Holzgrefe, R. O. Keohane R. O. Humanitarian Intervention:
Ethical, Legal and Political Dilemmas. Cambridge University Press, 2003. P. 93, 128-129; Abiew F. K. The Evolution of the Doctrine
and Practice of Humanitarian Intervention. Martinus Nijhoff Publishers, 1999.
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International Law are no longer present in the West. In summary, the governance of Western States is in the
hands of a minority of “rich globalists” leading to a profound withdrawal of moderate and dialogic opinion from
politics and opening the way to largely so-called right-wing movements, which will be discussed in the
second section of this part — around the possibilities of a return to classical ideas of governance.

The collapse of the legitimacy of social contract-based governance

International Law borrows the basic ideas of national law, using them as a criterion of recognition and as a
basis for the international order (the so-called domestic analogy). The modern international order has
emerged relatively recently. Its symbolic beginning is considered to be the Peace of Westphalia, concluded at
the end of the Thirty Years’ War, in 1648. Its core political idea is the concept of social contract formulated by
Hobbes. The purpose of the social contract was the security of its participants and overcoming the threat of
private warfare emanating from feudal institutions.?2

However, the individualism of the social contract supposes a relative equality of opportunity among the
individuals making up the separate democratically organised communities. The new goal of the social
contract, after the Great Depression and World War I, was to establish a liberal order wherein human
opportunities would be significantly expanded and universal prosperity would be guaranteed. This promise
was unfulfilled: only narrow segments of society profiteered from the market economy; for everyone else, this
has meant progressive economic, political and cultural alienation. The concept of the Welfare State, with its
resources, allowed the West to defeat the USSR in the Cold War, but today it is squandered: even developed
countries face shortages of funds, unemployment, unfair distribution and corruption.?®

Even more seriously, as already noted above, the conflict proneness of the Western States has brought
into question their basic capacity to guarantee the security of their own citizens. Article 2(4) of the UN
Charter has not ensured “perpetual peace”: States are unwilling to renounce the use of force and use human
rights and the fight against totalitarianism as a new and unconditional justa causa.?* The Western model of
democracy is difficult to inculcate in the non-Western world; its forcible introduction can lead to
disorganisation and a decline in living standards. Th. Franck’s hypothesis of the emergence of a right
to democratic rule overcoming the principle of non-interference has turned out to be an utopia.?® In recent
years, Western countries have themselves faced a crisis of democratic procedures. There is a change in the
methods of governance: under the pretext of a common threat, the State intervenes in the sphere of private
life (surveillance, checks, restrictions); the modus vivendi of citizens implies constant fear, readiness to
endure violence and rejection of unauthorised activity.

At the same time the global order was characterised by a high degree of inequality, and the recipes of
international institutions only exacerbated it.2* The rhetoric of common welfare has almost completely
disappeared from international legal discourse; the fight against COVID-19 has almost completely ignored
socio-economic aspects. Furthermore, the turn to expertise as a new basis of legitimacy, accentuated by
COVID-19, implies the rejection of democratic procedures, anonymisation of political power, and
redistribution of powers in favour of the private international economy (banks and corporations), removing
governance from public control. In other words, neoliberalism is incompatible with the social contract theory
of governance, also as it is applied to international relations. Its basic tenet is the dismantlement of the State,
which is supposed to be the form through which individuals participate in their own governance. As this State
retreats, private economic interests, regulated only by private law, if at all, take precedence. Hence, it is not
surprising the hold which the Lauterpacht method of International Law enjoys.

A bridge between this and the next section may be provided by some socio-psychological aspects of the
critique of late or postindustrial capitalist society, where the very idea of independent will has become illusory.
In his study “A Cultural History of International Relations” R.N. Lebow offers a cultural representation of

2 Tolstykh V.L. Op. cit. P. 125.

% |bid. P. 126.

2% As A. Ispolinov writes, “modern state practice, as well as newly appeared international treaties, directly authorising armed
intervention without the consent of the state, do not confirm the thesis about the peremptory nature of the prohibition of the use of
force”; and “doctrine has found itself in a situation of deep disagreement on key legal issues” (Ispolinov A. Normy mezhdunarodnogo
prava o primenenii sily i spetsial’naya voennaya operatsiya Rossii [International Law on the Use of Force and Russia’s Special
Military Operation] // Zakon. 2022. Ne 8. P. 40. (In Russian).

% Franck Th. M. The Emerging Right to Democratic Governance // American Journal of International Law. 1992. Ne 86. P. 46.

% “International law is playing a crucial role in helping legitimize and sustain the unequal structures and processes that manifest
themselves in the growing north-south divide. Indeed, international law is the principal language in which domination is coming to be
expressed in the era of globalization” (Chimni B.S. Third World Approaches to International Law: A Manifesto // International
Community Law Review. 2006. Ne 8. P. 3).
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liberal democracy as the political theory for appetite.?” Liberalism views the human drive of appetite
positively, imagining peaceful, productive worlds in which material well-being is a dominant value, with
proponents of globalisation predicting a worldwide triumph of liberal-democratic trading nations. It leaves out
another main human motivation, the striving for esteem, both self-esteem and esteem that one has won from
others, according to agreed rules. Yet Lebow remarks how liberalism offers no ballast to resist the tendency
to fear that the precariousness of an international society without any overriding authority repeatedly
engenders through the competition which is the main form of contact among States. This is because
liberalism does not acknowledge that appetite, like spirit (esteem-driven) societies, have their roots in human
motivation, ultimately individual even if inherently socially contagious. Of human motivation, Lebow says:

Spirit and appetite-based worlds are inherently unstable. They are intensely competitive, which
encourages actors to violate the rules by which honor and wealth is attained. When enough actors do this,
those who continue to obey the rules are likely to be seriously handicapped... The difficulty of appeasing
the spirit or appetite, or of effectively discriminating among competing appetites, sooner or later propels
both kinds of people and regimes down the road to tyranny. Tyranny is initially attractive because the tyrant
is unconstrained by laws. In reality, the tyrant is a true slave because he is ruled by his passions and is not
in any way his own master.

So, the long pathway from the 17th century confidence in the humanist construction of the State through
the social contract of free and equal individuals — with the mirage sometimes believed to be realised, of a
global social contract among Nation/States — ends up at present in a critical breakdown of order, wherein an
antinomian spirit prevails at all levels of society, domestic, transnational and international.

A diagnostic exercise offers no solution, although it does indicate obstacles which could, conceivably, be
overcome. The primary pillar of a normative order in the West has been the Christian/Greek-Roman. In his
work “The Defeat of the West” (in French, 2024) E. Todd?® offers a contemporary history of the West, focused
centrally on the United States and Great Britain, as a leading centre of the NATO alliance. It is in terms of the
significance of the complete loss of Protestant Christian belief in the two countries. Of course, the relative
importance of the US means a primary focus on the significance of norms for the decision-making of the
Washington DC Foreign Affairs community, centred around the White House.

The argument follows M. Weber that the reason for the original preeminence of the Anglo-American (also
“white” Commonwealth) predominance has been the Protestant belief in predestination as God's Chosen
People, driven by a passion for education and betterment, starting with the Bible, nurtured by a strict and
authoritarian family culture, which ensured both national achievement and a profoundly competitive
conviction that they had to excel over other nations. The one other deeply Protestant nation, Germany, ran
foul of the Anglo-Americans and was knocked into a subordinate place. This Anglo-American political culture
accepted restraints on its goals and gave the world the League Covenant, the Kellogg-Briand Pact, the UN
Charter and, above all the Atlantic Charter of 1941 (the agreement of Churchill and Roosevelt).?®

However, more of a demographer than a political theorist or historian of ideas, Todd uses certain
statistical indicators to trace the disappearance of this Christian heritage, which had of course absorbed the
Greek heritage of Plato and Aristotle through Aquinas and Augustine. Between 1870 and 1930, full
Protestantism gave way to a “zombie” secularised Protestantism, demonstrable primarily through church
registration and attendance. That became reduced to attendance at births, marriages and death. During this
time adherence to basic tenets of Christian conduct continued, especially the family structure, education of
children and service to the community (including patriotism). Of course, the fading out was gradual, and the
shock of World War Il provided an “Indian summer” for Christian belief. However, from the 1950s to the
2000s the final transition to Zero culture was reached. Again, statistical and other physical indicators of the
death of Christianity, are the prevalence of cremation, the collapse of Western family structures —
contrasting with a hugely increased role for children of Asian families — the introduction of same-sex
marriage and the exclusion of Christian symbolism from public life. At this stage the ethics or morality of
Christianity will have vanished completely. Crucial importance attaches to the disintegration of the family and

27 Lebow R. N. A Cultural Theory of International Relations. Cambridge, UK and New York : Cambridge University Press, 2008.
P. 61-93.

% Todd E. La Défaite de I'Occident. Paris : Seuil, 2024.

2 lbid. P. 140-144.
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the loss of any attachment to community ideals, or ideals of public order. The Western societies have
become completely atomised.*

From the 1980s, throughout the West, the loss of even secularised Christian ethics expressed itself in the
economic world with the abandonment of the Welfare State and the adherence to a philosophy of the
withdrawal of the State from ensuring public well-being. Drawing on a radical reading of J. Rawls, “Theory of
Justice”, Todd explains how the philosophy that inequality favoured productive competition quickly led to
permanent large disparities of wealth. An elitist higher education system created a dominant university
educated political class of the 10 % who opposed wealth redistribution or balancing and, especially, favoured
the opening of boundaries and resistance to majority demands for immigration control. They ostensibly
opposed supposedly right-wing racist policies of the majority, who felt no longer represented by the elites.
These themselves had a purely predatory attitude toward capitalism and the primary focus of companies
became asset-stripping mergers and acquisitions — which have left the West significantly reduced in
industrial capacity in relation to Russia, China and India. The “left behinds”, the majority of Western
populations, with no hope of economic redistribution or social mobility, are reduced to consumers in an
increasingly competitive, atomised, and because increasingly unproductive, also debt-ridden society. Beyond
the top 10 % professional class are the 400 families in the US, who own the capital, administered by the
10 %, who, together with their counterparts in other Western countries, control international trade and
finance, so far as still under Western influence — including the Middle East, Australasia, and Northeast Asia
(excluding only North Korea).**

This picture certainly explains why the so-called profession of international lawyers, whether academic or
practitioner, is happy with the “Lauterpacht Paradigm” of International Law. They are part of the 10 %
professional class. The interests the legal order has to satisfy are primarily private and economic. Any
“violence” can be treated as a threat to the private order and therefore criminal. There is no call to distinguish
“terrorism” from national liberation movements. Human rights, the one consolation prize, can be regarded as
a concession to the insecurities of the individual. Indeed, non-discrimination “law” can be a very useful tool in
demonising any resistance to uncontrolled immigration, as racist populism.

The worst is to come. Enormous military power in the world is concentrated in what Todd called “The
Washington Band”. This is more part of the 10 % elite than the top 400 families. However, very much as
Lebow has described the individual in the appetite society, they have no Freudian superego to discipline and
civilise them. There is nothing beyond the individual desire to acquire wealth and esteem, which translates to
maximising the importance of their role as shapers of the US foreign policy. There are no transcendent ideals
beyond the ego, whether Christian or humanist. Liberal democratic rhetoric, even of the importance of the
US, does not count, as much as the internal dynamics of what Todd calls the mimetic interdependence of this
Washington village. There are of course the Central Intelligence Agency and the Pentagon, and behind them,
the Military-Industrial Complex. However, Todd is arguing here not for the deep State, but instead for what he
calls “the shallow State”. These feckless people are directing a policy which, given the nihilist absence of
values, is predominantly militaristic.32

Todd explains the genocide in Gaza and the absence of any Western reaction, outside some marginal
States, as proof of the death of any human values in the leading Western countries.®® All over Western
Europe and North America, freedom of speech and assembly are being openly and brutally suppressed
where protests are made against this genocide. Moral confusion reigns supreme, and International Law is
not all that has to suffer and be reborn again.

Conclusion

Therefore, International Law and its doctrine are in crisis. This is not a political problem, a defect of a certain
institution, a temporary ineffectiveness, gaps that can be filled, etc., but a real crisis, i.e. the situation when
International Law has reached a critical (final) stage of its development, which, in turn, makes its total
transformation inevitable. In fact, the norms of International Law created at the previous stage cannot be
used to respond to new challenges, while the basic ideas that were the starting point for the development of
new norms have completely exhausted their creative potential.®* This crisis is comprehensive, i.e. it affects alll

30 Todd E. Op. cit. P. 151-156.
3L Ibid. P. 248-268.
%2 |bid. P. 287-303.
3 Ibid. P. 367-368.
3 Tolstykh V. L. Op. cit. P. 126.
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levels of International Law: ideological, theoretical, discursive, legislative, implementational and institutional.
It is not accidental and spontaneous, but represents a natural outcome of the historical process — the next,
but perhaps the last stage in the development of Western International Law.

The professional community of scholars, diplomats, counsels and judges of international courts is not
inclined to recognise the crisis: its symptoms are defined as temporary difficulties, the result of hostile factors
or misinterpretations; they are, of course, surmountable, and their overcoming will open the way to a new,
happier future. At the same time, the corporation itself is interested in a modicum of criticism that attests to its
health — hence, the simulation of criticism and the abandonment of a real resistance. This position results
from being embedded in the existing order: most people are either unable to see beyond the familiar picture,
or are disposed to use existing structures in order to survive. The end of the existing order in this respect
may be the end of the professional community. Just as theologians were expelled from international politics
at the end of the 16th century, so international lawyers may be expelled from it at the beginning of the 21st
century — «Silete Advocati in munere alieno!».*®
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3A 3KOJTOMMYECKUIA YLLEEPBE (HA MPUMEPE PA3PELLEHUSA CMOPA MEXAY
NEMOKPATUYECKOW PECMYB/IMKOW KOHIO N YTAHA0N)

COJIHUEB A. M.

ConHueB AnekcaHgp MwuxaiinoBuy — kaHAMAAT HOPULMYECKUX Hayk,
[IOLUEHT, 3aMecTUTe/lb 3aBeAyHoLWEro kadeapoii MexayHapoAHOro npaea,
Poccuiickuii  yHuBepcuTeT — Apyx6bl  HapogoB, MockBa, Poccus
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AHHOTauuA

B pnene, BO36yxaeHHOM NpoTuB YraHapl B 1999 roay, lemokpatuyeckas Pecnybnvka KoHro (ganee — [APK) npocuna MexayHapoaHblii
Cyn (nanee Takke — Cyn) obasatb YraHgy BbinnatuTte 11 mapg gonn. CLUA B KayecTBe KOMNeHcauun 3a CMepTu, rpabexu, yuiepo
NpUPOAHbLIM pecypcaMm U OOLMIA 3KOHOMUYeckuii yuiep6, Bbi3BaHHbIi BOEHHONW Okkynauuei Yravgoiw pervoHos [PK. Mocne
NpPoOAO/MKMTENbHBIX pasbupartenscts MexayHapogHbii Cyg B 2005 rofy nocTaHOBW/I, YTO YraHfda Hapylumia MexayHapoAHoe npaso,
OKKYNupoBaB TEPPUTOPUM BOCTOYHOIO pernoHa [IPK 1 nogaepxas BOOPY>XEHHbIE rpynnbl, yHacTBoBasLUMe B KOHMKTE. Mpu atom Cyg,
yKasan onpefenntb CyMMy KOMMEHcauuu nyTeM MNeperoBopoB CTOpoH. B mae 2015 roga APK o6patunace B Cya ¢ npocb6oi
BO306GHOBUTbL pa3bupaTensCTBO [151 PeLleHns BOnMpoca O BO3MelleHun yuiepba B CBS3M C MPOBasioM neperosopos. B chespane
2022 ropa cygbu MexpayHapogHoro Cyaa OKOHYaTeslbHO MOCTaHOBWAM, 4YTO YraHfa A[0/mkKHa Bbinaatutb 325 MAH JOM1. NATbIO
eXerogHbIMU naarexamun no 65 MAH A0N. HaunHas ¢ ceHTabpsa 2022 roga. Cyg pacnpefenun CyMMy KOMMeHcaumMn Mexay pasHbiMu
KareropusiMn y6bITKOB, B TOM 4uC/e oueHnn B 60 MAH gonn. ywep6, HaHeCeHHbI NPUPOAHLIM pecypcam nyTem pasrpabneHus 3010ta,
asMasoB, APEBECUHbI U Ap. YraHAUACKMMU CuiaMu UAM NOBCTaHLaMu, KOTOPbIX OHW NOAAepXvBanu. B pamkax cTaTby KpUTMUYECKn
npoaHanusvposaH noaxod Cyfa K onpefeneHunto nopsgka pacyera komneHcaumm yuiepba, HaHeCEHHOTO UCKMIOUMTENIbHO NPUPOAHBLIM
pecypcam (B OT/IMYMe OT 3KOOTMYECKOTOo yliepba 3a YHUUTOXeHNe dnopbl U thayHbl), NPOBEAEHO CPaBHEHVE C APYrMMU NOA06HbIMK
CnyyYasMu B MeXAyHapoaHON npakTuke. B 3aknoueHne genaetcsi BbIBOJ, YTO NOAXOA, MCMNOMb30BaHHbI CyfoM Npu paspeLueHnm cnopa
mMexay YraHgoli n [IPK, He cnoco6CTBYET yTBEPXKAEHMIO €4MHOT0 a/lfopUTMa OLEHKM ylepba, HaHECEHHOTO B NEPUO, BOOPYXXEHHOTO
KOHChNIMKTa, @ Takke BbigBUraeTcsl pekoMmeHdaums o BbipaboTke B pamkax lNporpammbl OOH Mo okpyxatoLeli cpege AOKyMeHTa o
METOAMKE pacyeTa 3KO/I0MMYecKoro ywepba, HAaHECEHHOTO B XOAE BOOPY>XEHHbIX KOH(/IMKTOB.

KnioueBble cfioBa

MexayHapogHbiii Cyg, ylwep6 npupoAHbIM pecypcaM, 3KOM0TMYeckuin yulep6, komneHcaumss B MexayHapogHom npase, [PK npoTtus
YraHgpl

Ana yutupoBaHua: ConHueB A. M. KomneHcayusi 3a yujep6 rnpupooHbIM pecypcam Versus KoMmrneHcayusi 3a skosoaudeckull yuepb
(Ha npumepe paspeweHusi criopa mexoy [emokpamuyeckol Pecrny6sukoli KoHeo u YzaHoou) /1 XypHan BLUSD no mexayHapogHomy
npasy (HSE University Journal of International Law). 2024. T. 2. Ne 3. C. 14-24.

https://doi.org/10.17323/jil.2024.23984

BBeneHue

Ha py6exe XX—XX| BeEKOB Tponunyeckuii permoH AQprK1 NOrpy3nsics B 3aTsHKHOM KOHQI/IMKT, N3BECTHbIN Kak
BTopas KoHronesckas BOWHa wauM Benukas adpukaHckas BOWHa, KOTOPbIA CnpaBeAsvMBO CPaBHMBAKOT C
athpukaHckoil MmpoBOli BOWHOW. B anuueHTpe KoHgIMKTa Haxogwniach [emokpaTtnyeckas Pecny6nvka
KoHro, rge u pasbirpasiacb Tpareausl, maclutabbl KOTOPO He nmenn cebe paBHbIX C MOMEHTa KpyLUeHUs
KONOHWasIbHOM cucTembl. K NOKasibHbIM 3THUYECKMM, MOIMTUYECKUM 1 cOoUManbHbIM NpoTuBopeunsmM B JPK
[06aBuIMCbL NPOTUBOPEUNS, NPUBHECEHHbIE COCEOHVMIY rocyAapcTBaMu, BMeLlaTe/IbCTBO KOTOPbIX B UTOre
NPVBE/o K MEXAYHAapoAHOMY BOOPY>XEHHOMY KOHQIMKTY U AecTabunusaummn Beeli LieHTpanbHoii Adopukit.
CornacHo ouLmanbHbIM AaHHLIM B 3TOM KOHOQ/IMKTE Norvésm 6onee 3,6 MH yenoBek?. [eBATb coceaHnx
CTpaH, B TOM u4ucnie YraHga, OblinM BOBMEYEHbl B TpPadKAaHCKyld BoOWHy B [PK, Tem cambiM noayyvB
BO3MOXHOCTb pasrpabutb NpuMpoaHbIE PECYPCbl 3TOW CTpaHbl. BOOpPy)XEHHbIE CW/bl YraHAbl OKKYNUpOoBasiv
KOHI0/1€3CKY0 NPOBUHLMIO VTypu, 6oratyto gpeBecuHoli, 3010TOM U aniMa3amn. CpeacTsa, BblpyYEHHbIE OT
NPOA&XN 3TUX NPUPOLHbLIX PecypcoB, BMNOCAEACTBUM aKTUBHO MCMONb30Ba/IMCb AN (QMHAHCMPOBAHUSA
BOOPY)XXEHHOTO KOH(U/IMKTa. K coxaseHutio, nofobHble nNpakTukM — PpacnpoCcTpaHeHHOe siBfeHUe.
Mo oueHkam Mporpammbl OOH no okpyxatwouwen cpege (ganee — HOHEM), HaumMHas ¢ 1990 roga no

1 CupgopoBa I. M. BoeHHbie KOH(h/IUKMbI 8 deMokpamuyveckol Pecry6/iuke KoHeo Ha pybexe XX—XXI Bekos u ux ocobeHHocmu [/

BecTHuk Bonrorpaackoro rocyaapctBeHHoro yHmusepcureta. Cep. 4, Mct. 2011. T. 20. Ne 2. C. 81.
2 Declaration de politique generale du gouvernement de la RDC aux participants au dialogue intercongolais de 8 mars 2002 // Bulletin
Quotidien de I'Agence Congolaise Presse. 2002. Ne 46. P. 20-23.
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MeHbLleli Mepe 35 BOOPYXEHHbIX KOHM/IMKTOB YaCTMYHO (PUHAHCUMPOBaUIMCH 3a CYET 3Kcrnayatauuu
NpUpoAHbIX pecypcos. bonee Toro, B 40 % BCcex HeMeXAyHapoAHbIX BOOPY>XEHHbIX KOH(P/IMKTOB, UMEBLUNX
MecTOo B nocniegHue 65 neT?, NpMcyTCTBOBA/T 3HAUMMbI acneKT, CBA3aHHbIN C MPUPOAHLIMK pecypcamu.

Beuay BmellaTenscTBa cocegHux rocygapcts APK eule B 1999 rogy obpaTtnnacek B MexayHapoaHbliii Cya
C UCKOM npoTuB YraHAbl. B uacTHocTtu, OPK 06BuHANa yraHguiickme Bnact B HapylWeHWW CBOEro
rocyapCTBEHHONO CyBepeHUTEeTa M MaCCOBbIX HapyLEeHWSX MpaB 4YesioBeka, BKIoyas youincTBa M MbITKU
MUPHbIX Xutenen. MexayHapoaHbliin Cya 19 gekabpsa 2005 roga npusHan YraHgy BUHOBHOW BO BTOPXEHUN
Ha TeppuToputio [PK 1 OTBETCTBEHHOI 3a MMEBLUIME MECTO TaMm HapylleHus npae udefoBeka®. Cyp
paccMoTpen yTBeEPXAEeHUs 0 TOM, 4YTO YraHAa npuberasa K npaktike pasrpabneHuns npupogHbIX pecypcos
OKKYNUPOBaHHON TeppuTopuu u aApyrux uvacteir APK, rge pelictBoBasin ee cunbl. Cyd He Hawen
[OCTaTOuHbIX [oKasaTenbCTB, 4TOObl caenatb BbiBOL O TOM, 4YTO Mpousoweswee Obl10 pesynsTaTtoM
NOSIMTUKK, NPOBOAVMMOI NPaBUTENBLCTBOM YraHAbl, HO MOCTAHOBWU/, YTO UMENO MECTO LUMpOKOMacLuTabHoe
pasrpabneHne, B TOM 4ucCne MPUPOAHbIX PECYypCoB, B KOTOPOM Y4acTBOBa/IM yraHAuickne oduuepbl u
conpatbl®. YraHga 6blna npu3HaHa OTBETCTBEHHOI 3a AeNCTBIS BOEHHOC/TYXaLLMX CBOUX BOOPYXEHHbIX CUN,
He3aBMCMMO OT TOro, AEeNCTBOBa/IN JIN OHW B COOTBETCTBUM C NpuKasamu unm Bonpekn um. Cyg obsasan
YraHgy BbINNatuUTb MOCTpajaBlUeil CTOPOHE KOMMEeHcauuioo. YraHOa Kak OKKynvpylowas gepxasa 6bina
«0bs3aHa NpUHUMATL HagnexaliMe Mepbl ANd npefoTBpalleHns pasrpabseHns v Ao6bluM MPUPOAHbIX
PEecypcoB Ha OKKYMMPOBaHHOW TepPPUTOPUU... YaCTHbIMK Nnuamu B okpyre UTypu»®. Cya ycTaHOBW/I, YTO
YraHga Hapywuna ceou obsasatenscTBa no CT. 43 [aarckoro NosIoKeHUs1 0 3akOHaxX 1 06blbasX CyxXOMnyTHOW
BOMHbI 1907 ropga (panee — laarckoe NOSIOXEHWE) B KayecTBe OKKynupytowein aepxasbl B UTypu B
OTHOLLEHMN BCEX aKTOB pasrpabneHns u Ao6bluv NPUPOAHLIX PECYPCOB HA OKKYNUPOBAHHOW Tepputopun’.
3T0 MOBMEK/O HACTYM/NEHNE MEXAYyHApPOAHOU OTBeTCTBeHHOCTM®. Cyf yKasan Ha HalMume BEeCKUX
JokKasaTesibCTB B NoaTBepxaeHne 3asasnexnvs APK o Tom, 4To YraHga Hapylimna 0683aHHOCTb MPOsiBASATb
64MTENBbHOCTb, HE TMPUHSB afeKBaTHbIX Mep MO NPefoTBpalleHU0 MapofepcTBa, pasrpabneHus wu
3KCM/lyaTauuy NpupoaHbIX pecypcoB APK yraHAWACKMMI BOOPYXXEHHbIMU crnamm®.

MHTepecHO OTMEeTUTbL, 4YTO B CT. 43 [aarckoro MosIoXeHUs HanpsMyl He roBOpPUTCH O MPUPOAHbLIX
pecypcax, U 3TOT BbIBOA ABMSETCHA pacLunMpuTe/ibHbIM TONKOBaHNEM HOPMbI CO CTOPOHLI Cyaa, B TO BpeMms
Kak cama ctaTbsl 3By4uT cnefytowum obpasom: «C (hakTuyeckMMm nepexofoM BnacTu U3 PyK 3akOHHOro
MpaBuUTENLCTBA K 3aHSBLUEMY TEPPUTOPUIO HENPUATENO NocfefHuii 0683aH NPUHATL BCe 3aBUCALLME OT
Hero Mepbl K TOMY, YTOObl, HACKOMIbKO BO3MOXHO, BOCCTAHOBUTL U 06ecneuntb 0OLeCTBEHHbIN NOPSA0K 1
O6LLIECTBEHHYH XN3Hb, YBaXas CyLLEeCTBYIOLIME B CTPaHe 3akoHbl, bye K TOMy He BCTPETUTCH HEOLO/IMMOTO
npensaTcTBua»,

Mocne BbiHECEHUSA peleHns MexayHapoaHbiM CyaoM Y CTOPOH 6bl1a BO3MOXHOCTb COr/1acoBarb CyMMy
penapauuii. OgHako nocne gecAty net neperosoposB APK 1 YraHAa Tak v He CMOI/IM AOCTUYb KOHCEHCyCa
OTHOCUTE/NbHO cyMMbl. B mae 2015 roga [IPK o6patunack B Cyf ¢ Npocb60i BO30GHOBMTL pa3bmparesnisCTBo
AN pelleHns Bonpoca o Bo3MelLeHnn yuepba.

1. KomneHcauus B meXayHapogHOM npase

Kputepun n metoamka pacyeta KOMMeHcauuy B MexayHapo4HoM npase AeTaslbHO He yperynmpoBaHsbl. JInLlb
B 2024 rogy Komuccusa mexayHapogHoro npasa OOH (nanee — KMI1) noctaHoBuna BKKUYUTL B CBOKO

3 UNEP. UN Environment launches online course on environmental security and sustaining peace (6 November 2017). URL:
https://www.unep.org/news-and-stories/story/un-environment-launches-online-course-environmental-security-and-sustaining  (aata
obpatyeHus: 20.07.2024).

4 ICJ. Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Uganda). Judgment (Merits) of

19 December 2005. ICJ Reports 2005. P. 168.

Ibid, para. 237-250.

Ibid, para. 248.

Ibid, para. 250.

Ibid, para. 345.

Ibid, para. 246. 3gecb npeacTaBnseTcs BaXHbIM NOAYEPKHYTh, 4TO CyA B CBA3M C 3TUM OTMETUN: YraHfa He Hapyluuia npuHuun

cysepeHuTeTa [IPK B OTHOLIEHUN ee NPUPOAHbIX PECYPCOB, OH HEMPUMEHUM K KOHKPETHOM cuTyauun mapogepcTsa, pasrpabneHus

1 3KCnyatauuy onpeaeneHHbIX NPUPOAHLIX PECypcoB uYsieHamy apMuM rocyiapctsa, KOTOpoe COBEPLUM/IO BOEHHOE BTOPXEHUE Ha

TeppuTOpuUio Apyroro rocyfapcraa (para. 244).

10 [aazckoe nosioxeHuUe 0 3aKoHax u 06biyasix cyxornymHol 8oliHbl 1907 20da. URL: https://iwww.icrc.org/ru/doc/resources/documents/
misc/hague-convention-iv-181007.htm (aata o6patyeHus: 20.07.2024).
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[ONTOCPOUHYHO nporpammy paboThbl Temy «KomneHcauus 3a  yuepo, NPUYNHEHHBI
MeXayHapoAHO-NPOTUBOMNPAaBHLIMU AEAHNAMU» L,

B CtaTbsx 06 OTBETCTBEHHOCTW TOCYAApPCTB 3a MEXAYyHapOoAHO-NMPOTMBOMNPaBHbIe AesHusA™ (janee —
Cratbu) atomy nocesileHa cT. 36: «1) focyaapcTBO, OTBETCTBEHHOE 3a MEXAYHapOAHO-NPOTUBONPaBHOE
JesHvne, 0653aHO KOMMNeHcuMpoBaTb yuwep6, NPUUYUHEHHbLIM TakuM AesHWEeM, HackofIbKO TakoW yuwepb He
BO3MeELaeTCs pecTutyuneir; 2) KomneHcaums oxsaTblBaeT t060M NcUMcnsieMblii B oHAHCOBOM BblIpaXXeHWM
yuep6, BKHOHasA yMNyLEeHHYI0 BbIro4y, HACKOMIbKO OHa YCTaHOB/leHa». [laHHas Hopma SABMSETCA O6bIYHOMN,
yTo elle pas 6bl/10 NogTBEPXKAEHO CyAoM B aHa/IM3MpyeMoM pelueHun 2022 roga™s.

KM B KOMMeHTapum K npoektam Ctartein otmetunia: «M3 pasnnyHbiXx hopm BO3MELLEHNS KOMIEHCaUUS,
BO3MOXHO, SBNSEeTCA Hambosiee pacnpoCTpaHEHHON B MeXAyHapOoAHOW npaktuke. B pene o npoekme
rab4yukoso-Hadbmapow Cyp 3aaBun: “[ClyLLecTBYET BNOJIHE YCTOSABLUASACHA HOPMa MeXAyHapoaHOoro npasa,
COrfacHoO KOTOpoOi MoTeprneBLUee rocyfapcTBO MMEET NpaBO Ha MoslydeHne KOMMeHcauun oT rocy4apcTsa,
COBEPLUMBLLETO MEX/1yHapOAHO-NPOTUBONPABHOE fAesiHWE, 33 NPUUMHEHHbIN UM YLLEP6™4»™5.

CTonb WIMPOKOe onpedesieHne KOMNeHcauuu NpuBOAMT K TOMY, YTO pas/iInyHble MexXAyHapoaHble Cy/abl
Nno-pasHoOMy MNOAXOAAT K TPAKTOBKE 3TOr0 MOHATUA. BONBbLIMHCTBO WUCXOAMT U3 HEOOXOAMMOCTWU MOMHOM
KOMMeHcauun, 06bEM KOTOPOI onpeaensieTcsi ¢ yyeTom obulero npusHaHua B npoektax Crarteli Toro, 4to
«KOMNEeHcauusi [o/MKHa MOKpbiBaTb 11060 noggarowmiics (UHAHCOBOW OUeHKe yuiepb, Bkw4as
YNYLWEHHY0 Bblrogy»'®. OpHako 3TW  MNpUHUMNLI  OCTaB/SIOT  3HAUYUTENIbHOE MPOCTPAHCTBO  ANs
WHTEepnpeTauun, B KOTOPOM COCYLLECTBYET MHOXECTBO pPas/IMyHbIX MOAXOAOB CYLOB K METo4aM OLEHKM
KOMMEeHcaunn, OMpeAeneHno BUAOB yuepba, nogsexawimx pasyMHON KOMMEeHcauuu, U OnpeaeneHunto
pasmepa BO3MeLLeHNs. XOTS AMCKPELUMOHHBIA XapakTep KOMMeHcauuy B KaxAOM KOHTEKCTe WU faxe B
Ka)X40M OTAEeNbHO B3STOM C/lyvae O3HadaeT HensbexHble Bapuauun, orpaHnyeHHoe 06bsCHEHMEe (eCN OHO
MMeeTcs) TOro, Kak UMEHHO CyA, MpULLEeS K Ha3Ha4YeHWI0 OnpedeneHHol CyMMbl, Bbi3blBAET BOMPOCHI O
cnpaBegMBOCTM KomneHcauun. Mo 3Toi npuynHe K. Mpeil oxapakTepu3oBasia NPUCYXAeHe KoMneHcalmm
3a ylllepb Kak HeuyTo efBa /in He «UMMPEeCcCUoHMCTCKoe»'. BapnaTvBHOCTb TAKOTO poja Takke cosjaer
NOCTOSIHHbIE NPOGNEMbI C YNPaBeHNEM OXUAAHUSAMU NPU OLEHKE KOMNEHcaummn B ByayLumnx aenax uim, 4to
6onee BaXHO, C MNOHUMaAHWEM TOrO, YTO MOXET NPMBECTU K (PMHAHCOBbLIM MNOCNEACTBUSAM, YTOObI
COOTBETCTBYOLLUM 06pa3om hopmMupoBaThb noBegeHne cybbLEKTOB MEXAYHAPOAHOro npasa.

Bonee petanbHO BOMPOCHI KOMMEHcaUMM PacCMOTPEHbI B MEXAyHapoaHOM MnpaBe fnpaB 4venoBeka U
MeXAyHapoAHOM ryMaHWTapHOM npaee’®, B ToM unucnie B cneunanbHOM akTe, HOCALLEM PEKOMEHATE bHbIi
xapaktep, — OCHOBHbIX MpPUHYUNax U PYyKOBOOSWUX MO/IOXEHUSIX, KacaloWuxcsl npasa Ha Mnpasosyto
3awjumy u BosMewjeHue ywepba 0715 xepms epyobbix HapyueHuli MexoyHapOoOHbIX HOPM 8 obi1acmu rpas
yesioBeKa U Cepbe3HbIX HapyweHul MexOyHapoOHO20 2yMaHumapHo20 fpasa (MpUHATLI pesostouuer
60/147 l'eHepanbHoi Accambnen OOH ot 16 aekabpsi 2005 roga). OgHako ellle pa3 OTMETUM, YTO MpaKTuKa
MEeX/IyHapOoHbIX Cy[0B W TpUGYHasIOB B YacTU Ha3Ha4YeHUs CyMM KOMMeHcauuii pasnuuHa®® (Hanpumep,
MexamepukaHckoro Cyaa no npaBam yenioBeka u EBponeiickoro Cyaa no npaesam 4enoseka®).

KomneHcauns B npaktuke MexayHapogHoro Cyaa BooOLle KpaliHe peakoe siB/ieHue, Mo3ToMy B
aHanmsmpyemom gene Cyg 4acTo CCbllasica Ha MPaKTUKy ABYX MEXAYHapOAHbIX KBa3nCyaeOHbIX KOMUCCUA,

2 fok. OOH A/79/10 «[loknag Komuccumn mexayHapoaHoro npasa. CembaecsT nstas ceccus (29 anpens—31 mas u 1 nions—2 aerycra
2024 ropa)», n. 46.

2 Pesonoyns  eHepanbHoit Accambnem OOH 56/83 oT 12 pgekabpa 2001 roga «OTBETCTBEHHOCTb FOCYAapcTB  3a
MeXyHapOoAHO-NPOTVBONPAaBHbIE JEAHUA.

13 1CJ. Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Uganda). Judgment (Reparations) of
9 February 2022 (nanee — DRC v. Uganda (Reparations)), para. 70.

14 Gabcéikovo-Nagymaros Project (Hungary/Slovakia), Judgment, I.C.J. Reports 1997. P. 81. Para. 152. CM. Takxe pelieHue
MocTosAAHHOI NanaTbl MeXAyHapoAHOro NpaBoCyaus No Aeny o ghabpuke 8 Xoxyse, B KOTOPOM OHa ykasasa, YTO «CyllecTByeT
NPUHLMN  MEXAYyHapoAHOro npasa, CorflacHoO KOTOPOMY BO3MELLEHVWE 3a MpOTUBOMPAaBHOE [esHMEe MOXET COCTOATb U3
KomneHcauum» (Factory at Chorzéw, Jurisdiction, Judgment Ne 8, 1927, P.C.1.J., Series A, Ne 9. P. 27).

15 [oknag Komuccum mexpayHapogHoro npaea o pa6oTe ee nsATbAecsAT TpeTbeil ceccun, 2001 (manee — KommeHTapuii KMI K
npoektam Ctateii), kOMM. K CT. 36, n. 2. C. 248.

6 Cm. komm. k CcT. 36: Crawford J. The ILC’s Articles on State Responsibility: Introduction, Text and Commentaries. Cambridge :
Cambridge University Press, 2002.

" Gray C. Remedies /I The Oxford Handbook of International Adjudication | ed. by C. P. Romano et al. Oxford : Oxford University
Press, 2014. P. 882.

8 «Botowowias CTopoHa, KoTopas HapyLwUT NOCTAHOBMEHUS! cKasaHHOro MonoxeHus, [omkHa GyAeT BO3MECTUTb YObITKW, EC/IN K TOMY
ecTb ocHoBaHve. OHa OyfeT OTBETCTBEHHA 3a BCe [eliCTBMS, COBEPLUEHHblE NMLaMu, BXOAALMMN B COCTAB €€ BOEHHbIX CUI»
(Ctatb? 3 Tlaarckoii KOHBEHUMS O 3akOHax W 06blMasx CyxONyTHOM BOMHbI, 18 okTA6pa 1907 roga. URL:
https://www.icrc.org/ru/doc/resources/documents/misc/hague-convention-iv-181007.htm (aata o6palieHus: 20.07.2024)).

19 Kebypusi K.O., ConHues A. M.3HaueHue OCHOBHbIX MPUHYUMOB U PyKosodsuwux nonoxeHuli OOH o rnpase Ha 3awumy u
BosmeujeHue yuwepba 2005 2. /| MOCKOBCKMIA )XypHa1 MexayHapogHoro npasa. 2021. Ne 2. C. 78-98.

20 Shelton D. Remedies in International Human Rights Law. Oxford University Press, 2015. P. 214-279.
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KOTOpas BeCcbMa pernpe3eHTaTtuBHa B 3TOM Bonpoce: KomneHcaunoHHoi komucenn OOH, co3gaHHoi nocne
BTOpXeHNsT Wpaka B  KyBeit, U  Oputpelicko-Odmonckoii  Komuccueir?>. B cOOTBETCTBUU
co cT. 36(2) Ctatyta MexayHapogHoro Cyga komneTeHumss Cyga KacaeTca cnefyrowmx BOMPOCOB:
a) TosikoBaHWe aoroBopa; b) niboii Bonpoc MexayHapoaHOro npaea; c) Hanuume dpakta, KOTOpPbIA, ec/iv OH
OyLeT ycTaHoB/IEH, NPEACTABUT COOOW HapyLLeHVe MeXAyHapoAHOro 0bs3arenbcTea; d) xapaktep U pasmep
BO3MELLEHNS, MpUUMTAlOLLErocs 3a HapylweHue MexayHapogHoro obssartensctea. KomneteHuus Cyaa
cornacHo cT. 36(2d) Cratyta peanusyetcs kpanHe peako. Cnegyer nogyvyepkHyTb, YTO aHan3npyemblii
Crop — 3TO YeTBepToe MO CYeTy pelleHue 3a 79 net, B KoTopom Cyf 3ahrKCMpoBasl KOHKPETHYO CyMMY
KomneHcauumn yulep6a®. Kak pa3 B npeanocnegHeM U3 3TUX pelleHuii, B gene Kocma-Puka npomus
Hukapazya 2018 roga, Cypn BnepBble B UCTOPMU CBOEl AEeATE/IbHOCTU MOCTaHOBW/T BO3MECTUTb MMEHHO
3KOMOrMYecknin yuiep6. YumtblBas BOSHY KPUTWKW B afpec 3TOr0 peLleHusi, BbI3BaHHYIO HOBbIM METOA0M
pacyeta CyMMbl BO3MELLEHWS 3KOMOMMUYECKOro Bpeda M OTKA30M 3aAeiiCTBOBATb BHELUHIOW 3KCNepTusy?,
BaXXHO MpoaHann3nposartb, M3MEHWU/I0Cb /1N OTHOWeHne Cyaa K aTtomy Bonpocy K 2022 rogy, korga Cya
paccuntan komneHcauuo B gene APK npomus YaaHOobl. CnpaBefvBOCTU pagn CTOMT OTMETUTb, YTO
MeToAMKa OLIeHKM pasmepa KoMMeHcauuu Bcerga Bbi3biBasia BONpockl. Jaxe B gene o rposuse Kopghy He
COAEPXNUTCA MNPaKTUYECKM HUKaKUX YyKasaHwii OTHOCUTENIbHO CyAe6GHOW MeTodoNormn ero onpeseneHus:
«Cygy poctatodHo ybegutb cebst meTogamu, KOTOpble OH COYMTET MOAXOLALMMU, YTO NPeLCTaB/IeHHbIE
fosogbl [CoeamHeHHOro KoponeBcTBa) XOpoLwo 060CHOBaHbI... Cyg, cunTaert, 4to uudgpsl, npeacraBneHHble
npaeuTenbcTBoM CoeauHeHHOro KoposieBcTBa, pasyMHbl 1 YTO ero NPeTeH3Mn XOPOoLLO 060CHOBaHbI»®,

2. KomneHcauusi 3a 3K0OM0rMuYeckuii yulep6 u npupogHbie pecypchbl

B KommeHTapuu KMI k npoektam CTarteil oTmevaeTcs cnepytowlee: «Bmecte ¢ TeM 3Ko0rmyeckuii yuwepo
Hepeako MOXEeT NpeBbIllaTb pasmepbl ywepba, /1Ierko onpeaesnsieMoro ¢ TOUKM 3PEHNUST PACX040B MO OYNCTKE
Tepputopun  unu obecueHeHms wumyllectBa. ®dakTnyeckuii  ywepb, HaHECEHHbI TakMM LEHHOCTSM
3KO/I0rMYeCcKoro nopsigka (bronormyeckoMy pasHoobpasnto, KpacoTe NPUPOAHOro NaHawadTa u T. 4., MHoraa
MMEHYEMbIM “LEHHOCTU, He WMewLWMne YTUIMTApPHOTO 3Ha4YeHMs"), SBMSETCS He MeHee peasibHbIM |
nognexalimm KomneHcaumun, 4yem yulepb MMyLLEeCTBY, XOTA €ro, BO3MOXHO, U C/IOXHee onpeaenvTb B
KO/IMYECTBEHHOM  OTHOLIEHUM»?®, KomneHcauusi 3a yuiep6 okpyxaiwlleli cpefe — He camoe
pacnpocTpaHeHHOe SBMEHME B MeXAyHapoAHOM MpaBe, W MeXAyHapogHas npaBonpuUMeHUTesIbHas
NpaKkTUKa B 3TOM OTHOLLEHWW He CTO/b penpe3eHTaTuBHa? .

DKONOTNYECKUNIA yLLIep6 — LUMPOKOE MOHSTHE, BK/YaKLee B cebs ywepb NpupoaHbIM pecypcam 1 psig,
WHbIX 3/1eMeHTOB®. Yilep6 npupoAHbIM pPecypcaM HOCUT YKUCTO 3KOHOMUYECKUii xapakTtep, Toraa Kak
3Komormyecknii - yulepb, NOMMMO [EHEXHON COCTaBMsoLLE, npeanonaraeT BO3MELlEHME B HaType

2L Gulf War Reparations and the UN Compensation Commission: Environmental Liability | ed. by C. Payne C., P. Sand. New York,
2011; War Reparations and the UN Compensation Commission: Designing Compensation After Conflict | ed. by T. J. Feighery,
C. S. Gibson, T. M. Rajah. Oxford University Press, 2015; Houtte H., Das H., Delmartino B. The United Nations Compensation
Commission Il The Handbook of Reparations / ed. by P. de Greif. Oxford, 2006; ConHueB A. M. JesimesisHocmb KomneHcayuoHHOU
komuccuu OOH 10 BO3MEWEHUK 3KO/I02UHECK020 yuwjepba rnoc/se BOOPYXEHHO20 KOHGh/IuKkma mexoy Upakom u Kyselmowm [/
BAvxHuiA BocTok 1 MexayHapogHoe npaso: MoHorpadovs / nog peg. A. X. Abawmgse. M. : PYAH, 2019. C. 203-214.

2 Murphy Sean D., Kidane W., Snider T. Litigating War: Mass Civil Injury and the Eritrea—Ethiopia Claims Commission. Oxford : Oxford
University Press, 2013.

2 370 6bI10 B Nepsom pelueHun Cyaa no geny o nposuse Kopghy 1949 roga (Corfu Channel (U.K. v. Alb.), Judgment, ICJ Rep. 4
(9 April 1949)); 3atem B 2012 rogy B gene o koMmreHcayuu Axmady Caduo Juanna (Ahmadou Sadio Diallo (Guinea v. Dem. Rep.
Congo), Compensation, Judgment, 2012 ICJ Rep. 324 (19 June)); n B 2018 rogy B aene Kocma-Puka npomus Hukapaaya (ICJ
Certain Activities Carried Out by Nicaragua in the Border Area (Costa Rica v. Nicaragua) Compensation Owed by the Republic of
Nicaragua to the Republic of Costa Rica, Judgment of 2 February 2018).

24 Rudall J. Certain Activities Carried Out by Nicaragua in the Border Area (Costa Rica v. Nicaragua) // American Journal of
International Law. 2018. Vol. 112. Ne 2. P. 288-294; ConHueB A. M. OyeHka 3ko/102u4eckoz0 yujepba MexoyHapooHbiM cydom OOH
B Oesie 06 onpedesieHHbIX BUdax dessmesibHOCMU, OCyuwecms/ieHHbIX Hukapazya 8 nozpaHudHom palioHe (Kocma-Puka npomus
Hukapazya) /I MexayHapofHoe npaBo: MNpPakTUKO-OPUEHTUPOBaHHBIA Kypc. YuebHO-mMeToauueckoe nocobve / nog pes.
A. X. Abawmgze. Mockea, 2020. C. 68-77.

% ICJ. Corfu Channel Case,Judgment (Compensation) of 15 December 1949, ICJ Reports 1949. P. 248-249. (“It is sufficient for the
Court to convince itself by such methods as it considers suitable that the submissions [of the United Kingdom] are well founded”) P.
248; (“The Court considers that the figures submitted by the United Kingdom Government are reasonable and that its claim is well
founded”) P. 249.

% KommeHTapuii KMI k npoektam CTarteii, KOMM. K CT. 36, n. 15. C. 256.

27 Reis T. H. Compensation for Environmental Damage under International Law: the Role of the International Judge. Wolters Kluwer,
2011; Rudall J. Compensation for Environmental Damage Under International Law. Routledge, 2020.

% [pasosoe peay/uposaHue BO3IMEWEHUs 3KOM02UYeckozo Bpeda : Hayd.-npakmuy. nocobue | C.A. Boron6os, E.C. BontaHosa,
M. M. BpuHuyk [n gp.] ; oTB. pea. H.B. Knunrun. M. : MIHOPA-M : VIHCTUTYT 3aKOHOA4ATEMbCTBA U CPaBHUTENLHOIO NMPaBOBEAEHNS
npu MpasuTtensctBe Poccuiickoli ®eaepauuu, 2017.
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(B J@aHHOM cfyyae, Hanpumep, 3TO copasMepHas BbiCaZKa YHUUTOXEHHOrO sieca), BO3MELLEHME LieHHOCTEe
3KO/1I0rMYECKOro nopsifka, Ha3BaHHbIX BbiLLe.

BBuay CnoxHOCTEl, BO3HMKAIOLWMX HA NPaKTMKe Mpu pacyeTe 3KO/I0TMYECKOro Bpeaa, aBTop npegiaraert
paspaboTtatb B pamkax FOHEM yHuBepcaibHyl0 MEeTOAMKY OLEHKU 3KONOornyeckoro yuiepba, NoCKOsbKY B
OyoyLieM KONM4YecTBO CyLe6HbIX Aen, rae Takas oueHka BocTpeboBaHa, 6ygeT pactn. OTMETUM, YTO Ha
HaLMOHA/IbHOM YpOBHE MoA06HOI0 poAa A0KYMEHTbI MPUHSTbI B GOMbLUMHCTBE rocyaapcts®. MpuHsTue
[aHHOro AOKYyMeHTa pekoMeH4aTeslbHOro xapakrepa cnoco6cTBOBas1o Obl yHUUKALMM NPaKTUKL 1 YCUANAO
6bl NOMOXUTENbHbIE OXUAAHUSA OT peLIeHN A MeXAYHapPOAHbIX CyAoB. bonee Toro, NOCKO/LKY peyb MAET 06
yuwiepbe B nepuog, BOOPYXEHHOro KOHW/IMKTA, K CO34aHu0 AaHHOro AOKYMEeHTa c/nefoBasio 6bl MpUB/EYb
MexayHapogHbli KomuTeT KpacHoro Kpecta (ganee — MKKK). B gaHHom gene Cyg mor 6bl cocnaTtbes Ha
umeromecs nocnegHve gokymeHtbl KM n MKKK, ogHako oH oboluen ux BHumaHuem. NMoapobHee 06 aTom
6y[eT ckasaHo Huxe.

3. AHanus peweHuns o KomneHcauun 2022 roga B Yactu yuepba npupoaHbIM pecypcam

B deBpane 2022 roga cyabu MexayHapogHoro Cyaa nocTaHOBW/AW, YTO YraHda Ao/mkHa Bbinnatute OPK
325 M/H [0/11. NSATbI0 EXErofHbIMU MnaTtexamy no 65 MAH A0, HauuHas ¢ ceHTaops 2022 ropa®.
[PK TpeboBana B 06ueii cnoxHocTn 6onee 11 mnpa A0MA., Tak YTO UTOroBasi CymMma, HasHavyeHHas Cyom,
coctaBuna meHee 3% OT 3aaBNeHHOV W3HadasibHO. Cya, pacnpegennn KOMMeHcauuio Mexay pasHbiMy
KaTeropusiMm yobITkoB. OH HasHaumn 225 MH fons. 3a «rmbenb ngei n apyroii yuwep6 aasam», BKavas
N3Hacui0BaHNs, BepOOBKY AeTeil-congar u NpuHyauTesbHoe nepemelleHne go 500 Thicay yenosek. Eule B
40 mnH gonn. Cyg oueHun yuwepb mmyllectsy, 1 B 60 MAH gonn. — yuwepb, HaHeCEHHbIA NPUPOSHBLIM
pecypcam B pesynstare pasrpabneHus 30510Ta, asiMa3oB, APEBECUHbI U APYrMX PecypcoB YraHOUACKMMM
cuiaMm WAy NoBCTaHLaMu, KOTOpbIX OHM nopaepxvsann. CornacHo peweHuto Cyga oT 1 ceHTs6ps
2022 roga YraHga nepesesia 65 M/H 4o//1. B KadecTse nepBoro nnarexa®. Kpatkme 0630pbl 3TOr0 peLleHust
yxe ny6nnKoBa/INCb B MHOCTPAHHbIX aKageMnUueckux XypHasax®?, BaXHO MOHSATb, HACKO/IbKO copasMepHa
cymma B 60 M/IH [ona. B KadecTBe KOMMEHcauuu 3a akonornyeckuii ywepb (n. 259-366 pelueHuns),
0C06eHHO € y4yeToM TOro, uto APK nsHavansHo Tpebosana 6onee ogHOro Munanapaa 4on1apos 3a yuwepo,
HaHEeCEeHHbI NpupoaHbLIM pecypcam®,

UTtobbl onpefenntb  OKOHYATENbHYKD  CYMMY  3KOJsormyeckoro  yuiepb6a, Cya  [o/mkeH  6bin
KnaccutpmumpoBatb pas/simuHble BUAbI yulepba Y B OTHOLLEHUM KaXOro NPUHATb pelleHne O HasHavyeHuu
KOHKPETHOM CYMMbl, OCHOBaHHOIMA Ha [OCTOBEPHbIX Hay4yHbIX JoKasaTenbCTBax. 3TO CO3[a0
METOL0/10rMYeCcKue 1 fokasatesibHble npobnembl Ansa Cyaa, B HaCTHOCTM NOTOMY, YTO MO npowecTsun 6onee
17 net ¢ MOMeHTa HaHeceHus yulepba C/I0XKHO, a NOpPoi U HEBO3MOXHO YCTAHOBUTb WU LOKYMEHTasIbHO
NoATBEPANTL HekoTopble hakTbl. B cnoxuslieinca cutyaumn Cyn NPUHSAA peLleHne HasHauuTb 3KcrnepTa.
Taknm o6paszom, Cyg npv oueHke yuiepba NpupoaHbIM pecypcam peLnsi He onupaTbCcs Ha 3KOCUCTEMHYHO
METOAMKY, NpeasnioxeHHyto [PK, a BMecTo 3TOro B 3HAuMTE/IbHOM CTEMEHU ONMpasiCAa Ha METOAO/0TUI0
CBOEro 3Kcrmepra r-Ha M. HacTa®. ®akT HasHayeHWs 3KcnepTa mMokasbiBaeT M To, 4to Cyg yuen

2% Hanpumep, B Poccun: MocTaHoBneHne Mpaeutensctea P® ot 29 aekabpst 2018 roga Ne 1730 (pea. oT 18 aekabpsi 2020 roga) «O6
YTBEPXAEHNN OCOBEHHOCTEN BO3MELLEHNS BPeAa, NPUUMHEHHOTO flecam 1 HaXoAALWMMCS B HAX NPUPOAHLIM 06beKTam BCreaCcTBME
HapyLleHUs N1ecHOro 3akoHogartenbcTBax»; pukas Munnpupoabl Poccun ot 8 asrycta 2010 roga Ne 238 (peg. oT 18 Hos16ps
2021 ropa) «O6 yTBEpPXAEHUN MeToAuKN NCHUCNEHNs pa3Mepa Bpeaa, NPUYMHEHHOrO NoYBaM Kak 06bEKTY OXpaHbl OKpyXatoLuel
cpenbl»; Mpuka3z MuHnpupogel Poccumn ot 28 aHBaps 2021 roga Ne 59 «O6 yTBepxaeHun MeToavkn NcHUCeHns pasmepa Bpeaa,
NMPUYNHEHHOTO aTMOCepHOMY BO3AYXY Kak KOMMOHEHTY NpupoaHol cpedbl»; MNprka3 MuHcenbxosa Poccun ot 31 mapta 2020 roga
Ne 167 «O6 yTBEpxAeHnn MeToaukvn UCUNCNeHVa pa3mepa Bpefa, MPUYMHEHHOTO BOAHbLIM GMOMOrMYEcKMM pecypcam»; MNpukas
MwuHnpupogs!l Poccun ot 13 anpensa 2009 roga Ne 87 (ped. ot 26 asrycta 2015 roga) «O6 yTBEepXAeHUM MeToauKN NCHNCIEHNS
pa3mepa Bpefa, NPUUNHEHHOTO BOAHBIM 06beKTam BC/IeACTBME HapyLUeHs BOAHOTO 3akoHoAaTenbCcTeax; Mpukas fockomakonorum
P® ot 11 cheBpans 1998 roga Ne 81 «O6 yTBepXAeHUM METOAUKN nCHNCNeHVs pa3mepa yllep6a oT 3arpsA3HeHrs NoA3eMHbIX BO4Y.

%0 DRC v. Uganda (Reparations).

31 Uganda pays first installment of $325m war reparations to DRC. URL: https://www.aljazeera.com/news/2022/9/12/uganda-pays-first-
installment-of-325m-war-reparations-to-drc (aata o6paueHus: 20.07.2024).

%2 Sidhu B. International Court of Justice (ICJ) // Yearbook of International Environmental Law. 2022. Vol. 33. Ne 1. P. 225-229;
Harrison J. Significant International Environmental Law Developments: 2021-22 |/ Journal of Environmental Law. 2022. Vol. 34.
Ne 3. P. 499-515; Greenwood C. The International Court of Justice and the Development of International Humanitarian Law //
International Review of the Red Cross. 2022. Vol. 104. Ne 920-921. P. 1840-1855.

% DRC v. Uganda (Reparations), para. 260.

34 lbid, para. 268. '-H Maiikn HacT, rpaxaaHuH ABCTpa/ivi, COBETHWK MO BOMPOCaM YNpaBMEeHUs OKPYXaloLlell cpeaoil B pamkax
Mporpammbl EBponelickoro coto3a no NoA0TYETHOCTU, BEPXOBEHCTBY 3akoHa 1 6opb6e c Koppynuuveli B MaHe 1 ObIBLUMIA aHa/TMTUK
no «KOH(AMKTHBIM MWHepanam» B npoektax AreHTcTBa CLUA no mexgyHapogHomy pasButuio U Hemeuxoro obuiectBa no
MeXAyHapogHOMY COTPYAHMYECTBY B paiioHe Benukmx o3ep B Adpuke. URL: https://michaelnest.com (gata o6palieHus:
20.07.2024).
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MPO3ByYaBLUYO B AOKTPUHASIbHLIX UCTOYHMKAX KPUTUKY, apecoBaHHyl0 eMy B CBA3W C AenoM Kocma-Puka
npomus Hukapazaya, npu paccCMOTPEHUN KOTOPOro 3KCNepT He npusnekasica u Cya caMoCTOATENIbHO BblGpan
METOAMKY pacyeTa 3kKosiormyeckoro Bpega. B pewenun no geny APK u Yrangsl Cya nogyepkHyn, 4to
«MEeTOA0NOTNYECKUiA NoAXo[, WMCMOMb30BaHHbI B 3KCMIEPTHOM 3ak/iloueHun, B Lenom ybeauteneH»* . Mpu
aToMm Cyf, He HasBasn KpuTepun ybeamTenbHOCTH, HO NNLb OTMETU NPO3PaYHOCTb M36PaHHO METOA0N0MM
B OTHOLUEHUW oOrpaHuyeHnin n anddepeHumanmio B 3aBUCUMOCTM OT pecypca M HaOeXHOCTU AaHHbIX,
oueHMBaeMbIX 3kcnepToMm. Cyd NOAYEPKHYs, YTO «MNOoAXO4, WCMNO/b30BaHHbIA B 3aK/IHOYEHUWM 3KCMepTa,
OCHOBaH Ha OLEeHKax, No/ly4eHHbIX Ha OCHOBaHUN HALEXHbIX 3KOHOMUYECKMX AaHHbIX, HAay4YHbIX My6nukawumii
U MatepuasioB gena, u gaet 6osee yb6eauTeNibHYI0 OLEHKY cuTyauun n yuiep6a»>®. KoHTpnpoBeEpPoOK He
6b1/10, MOCKO/IbKY CTOPOHbI HE MPEANPUHSIM LWaroB Mo Mx npoBegeHuto. CTOMT COrnacuTbCs C MHEHUEM
npodreccopa . Aecuepto, uto Cya TakkKe HMYEro He ckasan O TOM, OblI/I0 I HEOBXOAUMO ONUPATHLCA Ha
pAA, 9KCNEePTHbIX 3aKMoUYeHUiA M NPOBOAMUTL KOHTPNPOBEPKY AaHHbIX U NPUBAEKaTb APYrMX HE3aBUCUMbIX
3KCMEPTOB /151 BbIBEPKM HAYYHOI CTPOroCTY M 06LLIEr0 KauecTBa IKCNEPTHOro 3akstodeHnss M. Hacta® .

Cya Takke obolien BHUMaHMEM BOMpPoC 06 obLueli oLeHKe 3KOI0rMYeckoro yuepba, npoaHaIn3MpoBas
NMWb OUeHKY yulepba oTAeNbHbIM 06bekTaM NPUPOLHLIX PEecypcoB: MNosesHble Kckonaemble (3071070,
aniMasbl, KonTaH, 0/10B0 1 Bosbpam), doopa (kode u apesecuHa) n payHa®. Takum obpasom, Cya cuen,
YTO 3KCNEepTHbI oT4yeT M. HacTta u cBsi3aHHble ¢ HUM oT4eTbl OOH «npegnaralT Hanay4yLyo BO3MOXHYHO
OLIeHKYy MacLUTaboB 3KchyaTauun NpUpPoAHbIX PECYPCOB NPW AaHHbIX 06cToATeNbCTBAaX». Cya ykasasl, uTo
MOXET «NPUCYANTb KOMMEHCALMIO B Buge O6LWeii CymMMbl B npegenax BO3MOXHOCTEN, yKasaHHbIX B
[loKa3aTeNnbCcTBax, M C Y4YETOM COOGPaXeHWuii crnpaBeanBocTu»?®, n ycTaHoBMN OO6LLYylD CymMMy 3a
pasrpabneHue 1 akcnayaTaumio NpMpoaHbIX pecypcos B pasmepe 60 mH gonn. CLUA.

B Bonpoce o0 Bo3MelleHuM yuiepba npupogHbiM pecypcam [PK BbiCTynasia 3a NMOHWXKEHHbI cTaHaapT
[oKa3blBaHUA (B CpaBHEHUW C Aenamu, rae HamyecTBoBasia foctatoyHas 6a3a Hay4HbIX foKa3aTenbCTB U
CO BPEMEHN HaHeceHus yllepba NpoLLIo He CToslb MHOMo BpemMeHwu). U 3geck Cyf B UTOore BCTasl Ha CTOPOHY
[PK, cocnaBwmicb Ha geno o nposuse Kopgpy («rocygapcTBy, KOTOPOE He B COCTOSIHUM NpeaocTaBuTb
npsiMble [AoKaszaTefibCTBa OnpeAeneHHbIX (akToB, AO/MKHO ObiTb paspelleHo 6osee nmbepanbHoe
obpallieHne K BblBOgaM 0 hakTax M KOCBEHHbIM [oKasaTesibcTBamM»*!) 1 OTMETMB, UTO «KOHKPETHAsi CBA3b
MeXay NpaBoOHAPYLUEHUSIMU W OTAE/bHBIMI 3/IEMEHTaMI PEeCcYpPCoB HeobsizaTesibHa»*?. [ocKoMbKy pasmep
KOMMeHcauun 3a pasHble BuUAbl yulepba npupogHbIM pecypcaM He Mor ObiTb TOYHO ycTaHoBneH, Cyg co3gan
Kateropmo obwmx cymm (aHrn.: global sums) ona Bo3MelleHWs Bpeda, hakT NPUUMHEHUs KOTOPOro He
ocnapvBaeTcs, XOTA He MMEeT Mpu 3TOM Mopg cobol AOCTaTOUHbIX AoKa3aTenbcTB. CocTaB 3TON KaTeropmm
HEeO[HOPOAEH N oxBaTblBaeT BCe BUAbl Bpeda, 3a KoTopblit Cyf HE CMOr YCTaHOBUTb KOHKPETHYIO CYMMY.
Bo3MOXxHO, B flaHHOM cnydae ans Cyga nydiwe 6b110 HasHauuTb 06LLYH0 CyMMY, YeM BOOOLLE He Ha3Ha4vaTb
BbINAaTy KomneHcauunn. K coxaneHuo, Cyg He NOACHWS, KakoBa METOL0/10MMA UCHUCNEHNS OKOHYATENbHO
o6Leit cyMMbl, TEM CambIM 3aTpy4HUB MOHUMAaHWE TOro, YTO BbI10 YYTEHO, a YTO HET B HAa3HAYEHHOW Cymme
KOoMneHcaumn. B yacTHOCTK, 3TO NpocMmaTprBaeTcs B crydae c yuepbom dnope u cayHe. OTMETUB, UTO,
XOTS UMEILLMXCA AoKa3aTe/lbCTB He4OCTaTOUHO A/18 onpeeneHns NpubnnsnuTesIbHOro KonyecTsa cMepTei
XXMBOTHbIX, 3a KOTOpble YraHAa AOo/kHa BOo3MecTuTb yuwep6, Cyn Tem He MeHee npullen K BbiBOAY, YTO
YraHga HeceT OTBETCTBEHHOCTb 3a 3HAUYUTE/bHbIN yuepb dayHe B 3anoBegHVKe AMKON npupoabl Okanu 1 B
CEBEPHOI YacTu HauMOHasIbHOro napka BupyHra, koTopble pacnonoxeHsl B UTypu. Ha atom ocHoBaHum Cyf

% DRC v. Uganda (Reparations), para. 277.

% |bid, para. 277.

37 Desierto D. The International Court of Justice’s 2022 Reparations Judgment in DRC v. Uganda: ‘Global Sums’ as the New Device for
Human Rights-Based Inter-State Disputes (EJIL Talks, 14 February 2022). URL: https://www.ejiltalk.org/the-international-court-of-
justices-2022-reparations-judgment-in-drc-v-uganda-a-new-methodology-for-human-rights-in-inter-state-disputes (gara obpatieHus:
20.07.2024).

% lbid.

3 DRC v. Uganda (Reparations), para. 364.

40 lbid, para. 365.

41 |CJ. Corfu Channel (United Kingdom v. Albania), Judgment (Merits) of 9 April 1949. ICJ Reports 1949. P. 18. OTMeETMM, YTO 34€eChb
xe Cyp cocnancsi Ha NpakTuKy 3puTpeiicko-3ghMonckoii KoM1ccMmn No paccMOTPeHNI0 npeTeH3nii: «kEECC npusHana TpygHocTy,
CBsi3aHHble C BOMPOCaMU [0KasbiBaHWs NPU PacCMOTPEHUM UCKOB O BO3MELLEHNM yuiepba 3a HapyLlleHUst 06s13aTenbCTB Mo jus in
bello v jus ad bellum, coBepLUEHHbIE B KOHTEKCTE MEXAYHAPOAHOIO BOOPYXXEHHOTO KOHM/IMKTA. XOTA 4151 YCTaHOBMEHMS doakTa
HaHeceHus yulepba TpeboBanuch “sAcHble U ybeauTenbHble aokasartenbcTea’, EECC oTmeTuna, 4to ecnm 6bl AN KONMYeCcTBEHHO
OLeHKM yulepba TpeboBa/MCb TakMe e BbICOKME CTaHAapTbl, 3T0 6bl NMomewano nwbomy Bo3meleHuo» (DRC v. Uganda
(Reparations), para. 123).

42 DRC v. Uganda (Reparations), para. 363.
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Ha3HauMn KOMMEeHcaLmio 3a 3TOT Buf yulepba kak yacTb 06Leli CyMMbl 3a yLep6, HaHeCEHHbIN NPUPOAHBIM
pecypcam®,

Ecnv B OTHOLWEHMU HEKOTOPbIX OOLEKTOB HEMOHATHA METOoAOMorMa pacyeta yuwepba, To gpyrue
Kareropuu, Hanpumep, obesnecenHue (aHrn.: deforestation), cyabu 1 BoBce 060N BHUMaHEM. B pelueHum
2022 roga Bblpybka /1ecoB He pacueHuBaniacb Kak yuep6, Tpebywmini KoMneHcaum, HeCMOTPA Ha TOT
(hakT, yTo 60€Bble AENCTBMS BENUCb HA TEPPUTOPUN, MOKPLITON TPOMMYECKMM N1IECOM, 3HAYUMbIM A/151 BCEW
Adbpukn, Begb umeHHo B [OPK HaxoauTtcsi «BTOPOW MO BEMMMHE MAaCCUMB TPOMWYECKMX SIeCOB B MUPE... U
NPUMEPHO MOOBMHA TPOMUYECKNX NIECOB KOHTUHEHTa»**. OKoso 87 % TeppuTopun VTypu No COCTOSIHNLO Ha
2000 rog 3aHMMasM jieca, B CBSI3U C YeM 3TOT PErvoH NPM3HaBasICA O4HUM M3 CaMbiX BadKHbIX paiioHOB
[IMKOW npupodpl, ocTaBluMxcss Ha 3emne®. K coxaneHuo, Cya BMECTO OLEHKM 06e3fieceHus
COCPefoTOUNICA WCKIIOUNTENIbHO Ha KOMMEPYECKOW AapeBecuHe (aHrni.. commercial timber), OoTMeTuB:
«OpHako B paHHoM pgene OPK He npeactasuna Cygy OCHOBaHMA A1 OUeEHKM yuiepba, HaHeCeHHOro
OKpy>atoLLlein cpefe, B YacTHOCTU 6ropa3Hoobpasnio, B pesynbrate obesneceHns. Cya, Takum o6pasom, He
MOXET onpefenutb pasmep yuepba, HaHeceHHoro APK, aaxe npubavsnTensHO 1 NO3TOMY OTKNOHSET UCK O
BO3MeLLEeHNY yulepba okpyxalowei cpefe B pesynsrare obesnecenus» (nap. 350). MiHbimmn cnosamu, APK
He npeacTaBuna [oKasatenbCTB, 3KCNepT obowen BHUMaHueM, a Cyf 3aHs/ NacCuMBHYKO MO3WLMI0. ITO
MO3BOMISIET KOHCTATUPOBATb C/ieAylolee: COCPefoTOMEHHOCTb CTOpOH M Cyga Ha pasrpabneHun unm
aKcnyatauMn nNpupoaHbIX PEecypcoB MNPV UCK/IHOYEHUM 60siee LWMPOKOTo MOHATMSA 3KO0rMYeckoro Bpega
CBUAETENLCTBYET, 4YTO 4119 UX MOHMMaHUS OKpYXalLen cpenbl XapakTepeH SBHbIA akUeHT Ha ee
9KOHOMUYECKOW LIEHHOCTM M MOTeHUMase 3Kcrnjyarauum 4enioBekoM. [Mpy TakoM Moaxofe OKpyXarowas
cpefla Kak TakoBasl He CaMOLEHHa W He SAABSEeTCA KOHEYHOW Lesbio Mep No ee oxpaHe M 3awmTe. [JaHHbIi
Te3nC KpaiHe BaxeH A5 MOHVMMaHWA Lenn HacTosWero nccnegoBaruvs. B pesynstate Cyg He NpuHAM BO
BHMMaHME W 3KOIOTMYECKMIA yllep6 6uonorMyeckoMy pasHoobpasuto. 34ecb MOXHO KOHCTaTupoBaTb
ryouTenbHbIA Nepexof, K aHTponoueHTpu3aMmy, XoTsa ewe B 2018 rogy Cyd oTMeyasn: «...KOMMAeHcauus
nosaraetcs 3a yliep6, NPUUMHEHHbI OKPYXaloLLei cpefie, Kak TakoBoi»*e.

Mouemy 310 npousoLno? X. beHgen*’ cuutaet, uto [APK Morna 6bl NpeabsBuTb OTAENbHOE Tpe6oBaHue
B OTHOLWUEHWW yTpaTbl GMOMOrMYECKOro pasHoobpasnsi B CBS3M C 06e3/1eCeEHVEM W NpeacTaBuUTb 60/blue
JokKasaTtesibCTB Bpeda, MNPUUYMHEHHOro BbIpyOKO sfiecoB, 4To6bl ybeauTb Cyga pacCMOTpeTb 3TOT BUA
akonornyeckoro yuwepba otgenbHo. OTyacTy 3TO AEWCTBUTENIBHO Tak, U C MHeHuem beHgen MOXHO
cornacutbcs. IKCNepT McTosikoBasl TpebosaHue [PK o Bo3melleHMM yuiepba B CBSA3M C BbIPyOKOI sleca Kak
OTHOCSILLIeeCs UCK/IUMTENBHO K KOMMepYeckoli agpesecuHe. Mpu atom y Cyaa, Kak U3BeCTHO, akTUBHasA Posib
B npouecce (Cyn octaBnsieT 3a €060/ MNpaBO 3a4aBaTb [OMNOMHWTE/NbHbIE BOMPOCHI 3KCMepTam, ec/u
CUMTAeT HyXHbIM, WM NOTpeboBaTb AONOMHWUTENbHbIE AokasaTenscTBa y [APK), HO OH 3Tum He
BOCMNO/1b30BaJICS.

KoHeuHo, elle Henb3a 3abblBaTb, UYTO YraHfa SABASETCA pas3BuMBalOMMCH TOCYAapCTBOM W He B
COCTOSIHMM BbINJauYMBaTb 60/bLIME CYMMbl KOMMEHcauuu, NnosToMy Y4YeHble BblpaXKatoT 6eCroKONCTBO B
CBSA3M C T€M, YTO «KPYMHbIE KOMMNEeHcaunm, gaxke ec/in OHM onpaBaHbl NPW CePbe3HbIX HAapyLUEHUSAX, MOryT
CcTaTb Henocu/bHbIM GpeMeHeM ANna [oCyAapcTBa, NOTEHUMANbHO MpeBbillasi ero pecypcbi»®. Kak
yKa3blBa/10Cb Bbille, NepBbIii TpaHLW Obia BbinadeH B 2022 rogy, HO Y€ B OTHOLLEHMM BTOPOro TpaHwa B
2023 rogy BO3HMKIA 3aMMHKa W, COM/TACHO OTKPbITbIM AaHHbIM, paccMaTpvBasiacb BO3MOXHOCTb ynaThbl
KOMneHcauuu B hopme WHBECTMUMIA B WHppacTpykTypy [APK, B TOM uncne B CTPOUTENLCTBO [Opore.
Bmecte c Tem HeT nosBoja WCMNOMAbL30BaTb OLHWM CTaHA4apTbl B Cnopax C yyacTVeM pa3BUBAIOLLMXCA
rocygapcTs, a Apyrme — B cnopax C pasBuTbiMU. MOXHO 6b110 6bl yniauymBaTtb CYMMY U B TedeHue 6onee
ONVMTENBHOTO CpoKa, WM Xe yKasaTb YraHAe BOCCTaHOBWTbL JIECHOI MOKPOB MyTeM MOCafOK AEPEBbLEB,
MHaye OCTaeTcA HeM3BeCTHbIM, Ha Kakue HyxAabl APK HanpaBuna atu cpepactsa. [peacrtasnsercs, 4yTto

4 Ibid.

4 Forests in post-conflict Democratic Republic of Congo Analysis of a Priority Agenda (2007). URL: https://www.cifor.org/publications/
pdf_files/Books/BCIFOR0701.pdf (gata obpatyeHus: 20.07.2024).

4 Global Forest Watch. URL: https://clck.ru/33srRm (gata o6paltueHusi: 20.07.2024).

4% ICJ. Certain Activities Carried Out by Nicaragua in the Border Area (Costa Rica v. Nicaragua), Judgment (Compensation) of
2 February 2018, para. 41.

47 Bendel J. Conspicuous by Absence: Why Did the DRC Receive No Compensation for Deforestation at the ICJ? URL:
https://opiniojuris.org/2022/04/14/conspicuous-by-absence-why-did-the-drc-receive-no-compensation-for-deforestation-at-the-icj
(maTa obpawleHuns: 20.07.2024).

4 Cwm. Hanpumep: Paparinskis M. A Case Against Crippling Compensation in International Law of State Responsibility // Modern Law
Review. 2020. Vol. 83. Ne 6. P. 1246.

4 Congo and Uganda: Will new roads serve as war compensation? (9 March 2023). URL: https://timesofoman.com/article/135588-
congo-and-uganda-will-new-roads-serve-as-war-compensation (gara obpauieHus: 20.07.2024).

20


https://timesofoman.com/article/135588-congo-and-uganda-will-new-roads-serve-as-war-compensation
https://timesofoman.com/article/135588-congo-and-uganda-will-new-roads-serve-as-war-compensation
https://opiniojuris.org/2022/04/14/conspicuous-by-absence-why-did-the-drc-receive-no-compensation-for-deforestation-at-the-icj
https://clck.ru/33srRm
https://www.cifor.org/publications/pdf_files/Books/BCIFOR0701.pdf
https://www.cifor.org/publications/pdf_files/Books/BCIFOR0701.pdf

c/ieflyeT MapKknpoBaTb 3Ty CYMMY U B CaMOM peLLeHnn onpenenaTb, YTO rocy4apcTBO AO/MKHO co34aTb (DOHA
ANA Hanpas/ieHWs 3TO CyMMbl HA BOCCTAHOB/IEHME SIECHOMO MOKPOBA M NApKOB. DKOCUCTEMHbIA MOAXOA,
[O/MKEH UCMONb30BaTbCA Be3de, AaXe ec/iM CyMMbl BbiMiaT GyayT 3aHKeHbl UCXOAA M3 BO3MOXHOCTEN
rocyapcrs.

C coxaneHnem MOXHO OTMeTUTb, 4TOo Cya He cocfaicd Ha HOBble cneunann3npoBaHHble
MeXAyHapogHble  AOKYMeHTbl, obobwatowme npaBonpuMEHMTENbHYI0 MpakTMKy No  Bonpocy 06
onpegeneHun komneHcauun: 1) TpuvHUMNbLI, KacawLwmecs 3alMTbl OKpyXatlowein cpedbl B CBA3M C
BOOPY>XEHHbIMU KOHMKTamn (paspabotaHbl KMIM n opobpeHbl leHepanbHoin Accambneeli OOH B
2022 roay®®); 2) PykoBoactBo MKKK no sauute npupofHoii cpefbl BO BPEMSI BOOPYXXEHHbIX KOH(/IMKTOB:
HOPMbl U pEKOMEHAALMM, Kacalolmecs 3aliuTbl NMPUPOAHONA cpefbl B COOTBETCTBUM C MEXAYyHAPOLHbLIM
rymaHuTapHbiM npaBom 2020 roga®. C ofiHOl CTOPOHbI, UTOrOBbLI NMPOEKT NpUHUMNOB KMI 6bin 0406peH
nocsie BbIHECEHWS peLUEHUs, HO, C APYrOi CTOPOHbI, Bbl/IM AOCTYNHbLI MHblE NpeABapuTe/ibHbIe MaTepuasibl
KM, koTopasi ¢ 2013 roga pa6oTtana ¢ aToii TeMoii®2. B OTHOLUEHUM paccMaTpusaemoro peuwleHuns Cyaa
NpeacTaBnAlT UHTEpPec NpUHUMNbLI 9 «OTBETCTBEHHOCTbL rocyAapcTB», 16 «3anpelleHue pasrpabneHus» u
20 «YcToluMBoe MCNOMb30BaHNE NPUPOAHBLIX PECYPCOB» 3TOM0 AOKyMeHTa. TeM 6onee yto npuHumn 9.1
rnacut: «lfocygapcTtBo 06513aHO NPeAoCTaBMTb MOSIHOE BO3MELLEHME 3a Takol yulepOb, Bk/ouvas yulepo
OKpYXaioLLleil cpee Kak TakoBoi»*, Kak ynommuHasnoch Bbille, eule B 2018 roay Cya B gene Kocma-Puka
npomus Hukapaaya nocTaHoBui: «C y4yeTOM nNPUHUUMNOB MeXAyHapoAHOro npasa, perynupyroLmnx
NnocneacTBus  MeXAyHapoAHO-NPAaBOBbIX [AesHWI, BKAYas MNPUMHUUA MOSTHOMO BO3MeELleHus yulepba,
KOMMeHcauus Ao/mkHa 6biTb BbiNlaueHa 3a yuiep6, NpUUMHEHHbI OKpyXXartolllei cpede caMoii no cebe»®.
3pecb umeetcsa B BUAy yLiepb, KOTOpbIA He CBSA3aH C MaTepuasibHbIM yuepbom, HO BEAET K yXyALLEHUO NN
noTepe CMOCOGHOCTU OKpyXalollein cpefbl NPefocTaB/iATb 3KOCUCTEMHblE YCyrn (KauyecTBO BO3Ayxa,
6uopasHoobpasmns, cBaA3biBaHWe yrnepoga u3 atmocdepsl). B oTHoweHun PykosogctBa MKKK 2020 roga
NPMMEHUMbIMKA B AAHHOM jiefie SIBASTCA HOPMbl 13 «3anpeT Ha YHUYTOXEHWe MPUPOAHON cpefbl, He
onpaBfaHHOE HacCTOATE/IbHON BOEHHOW HEeoOXoAMMOCTbIO», 14 «3anpeT Ha pasrpabneHue» n 15(C)
«Hopwmbl, kacaroLmecsi YaCTHOW 1 00LWECTBEHHOI COBCTBEHHOCTI, B TOM Y1C/Ie NPUPOAHOIN Cpeabl, B Cnyyae
OKKynauunu». YKasaHHble [OKYMEHTbl OMMPAaloTCA Ha CBEXYH MNPaBONPUMEHUTESIbHYHO MPaKTUKY W MOryT
CNYXXWUTb MPOYHOW OCHOBOW A/ NOIHOTO BO3MELLEHUS 3KOIOTMYECKOTO Bpeaa, MPUUMHEHHOTO B NEpPUOL,
BOOPYXXEHHOI0 KOHQNUKTA.

3aknwyeHue

B 2018 rogy MexayHapoaHblii Cya BnepBble B CBOE MCTOPUM NPOU3BEN pacyeT MEeXrocyaapCTBEHHOro
aKorormyeckoro yulepba B gene Kocma-Puka npomus Hukapaecya. B pelwieHnn 2022 roga Cya npucyavn
komneHcaumio [PK 3a yuwepb npvpogHbiM pecypcam, HaHECEHHbI BO BPEMS BOOPYXEHHOIO KOHGNKTA C
Yrangoii. C paccmoTpeHnem crnopa mexay APK n YraHgoi 6biin cBA3aHbl ONpefenieHHble Hagexabl Ha
BbIPabOTKy eAMHbIX CTaHO4APTOB OLIEHKM 3KO/I0rMYeckoro yuiepba B cyaebHoi npakTuke, HO, K COXasIEHNIO,
3TOr0 He npousowno. Ecnm B OTHOLWIEHUWM MONE3HbIX MCKonaemblX (3071070, anmasbl, KOJITaH, O/10BO U
BOMbpam) NpeacTaBiseTcs AONYCTMMbIM OLEHMBATb UYMCTO 3KOHOMWYECKMI yuiepb, onyckasi BOMpPOChI
KOMMeHcaunn 3a 3KOMOrMYecknuii Bped, COMPSHKEHHbIA C MX Ao06blyeld, TO B OTHOWEHUN yuwepba dnope n
hayHe cnefyeT npousBoAUTb 6Go0Slee LWIMPOKYID OLEHKY WMMEHHO 3KOMOTMYECKOro Bpefa, a He 4ucTo
9KOHOMUYECKUI pacyeT yulepba NpupoaHbIM pecypcam.

%0 Pesontouns eHepanbHoii AccamGnen OOH 77/104 ot 7 pekabpsi 2022 roja «3alyuTa OKpyxaiolleli cpefibl B CBA3N C
BOOPY>EHHbIMU KOHhIMKTamu». Takke cM. Matepuasibl Ha caite KMIM. URL: https://legal.un.org/ilc/guide/8_7.shtml (gata
o6pauenust: 20.07.2024).

51 MKKK. Pykosodcmso no 3awjume npupodHoli cpedbl B0 BPEMST BOOPYXEHHbIX KOHGH/IUKMOB. HopMbI U pekoMeHOayuu, kacaroujuecsi
3awumsl rpupooHoli cpedsbl 8 COOMBEMCMBUU C MEXAYHapOoOHbIM 2yMaHumapHsiM rpasom. URL: https://shop.icrc.org/guidelines-
on-the-protection-of-the-natural-environment-in-armed-conflict-pdf-pr-1.html (gata o6pauwenus: 20.07.2024).

52 OTMETUM, YTO B KOHCYNLTATUBHOM 3aK/OUYEHUN «[1pasBoskie nociedcmsusi, BbImekatowjue U3 no/lUmuku U Npakmuku Vispaussi Ha
OKKYnupoBsaHHOU nanecmuHckol meppumopuu, sk/modasi BocmoyHbil Uepycanum» ot 19 niona 2024 roga MexayHapogHslii Cyp,
BrepBble cocnascsi Ha «MpuHUMMbLI 3awnTbl OKpYXalowen cpedbl B CBA3M C BOOPYXXEHHbIMU KOH(MKTamu». Cwm.: ICJ. Legal
consequences arising from the policies and practices of Israel in the occupied Palestinian territory, including East Jerusalem.
Advisory Opinion of 19 July 2024, para. 124. URL: https://www.icj-cij.org/sites/default/files/case-related/186/186-20240719-
adv-01-00-en.pdf (aata obpauieHus: 20.07.2024).

5 OcTpoyxoe H.B., ConHueB A.M. Hekomopbie HosBayuu B8 cghepe 3aujumbi OKpyxarowel cpedbl do, B8 nMepuod u nocse
BOOPY>XEHHbIX KOHQY/IUKMOB |/ MexayHapoaHblii npaBoBoii kypbep. 2022. Ne 5. C. 46—-49.

5 ICJ. Certain Activities Carried Out by Nicaragua in the Border Area (Costa Rica v. Nicaragua). Judgment (Compensation) of
2 February 2018, para. 348.
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B otnuume ot pgena Kocma-Puka npomus Hukapazya, B pene 2022 roga Cyp npuBnek BHELUHEro
3KCnepTa, YTO MOXHO paccMaTpuBaTb Kak MOSIOXUTESIbHbIA MOMEHT, HO MCMO/b30BaHHAaA METOA0/10TUS B
utore He ctana npospayHee u obocHoBaHHee. CyA, XOTA U NpoaHanu3vpoBasl BCe BUAbI yllepba, B utore
HasHaumn Oo6LLy CymMMYy KOMMEHcauuyu 3a BeCb 3KOMorMueckuii yuwiep6, 4To He MO03BONSET cAenartb
06bEKTUBHBIN BbIBOA, O HANIMYUK ONpeseneHHon MeToA0/10TMN pacyeTa B OTHOLLEHWUU Kaxaoro Buaa yulepoa.
Bonee TOro, cocpefoTOHEHHOCTb BHUMaHUA CTOPOH U Cyaa Ha pasrpabneHvmn 1 akcnayarauun npupogHbIX
PECYPCOB N UCK/THOHEHNE U3 0O6CYXXAEHUS LUMPOKOrO NOHMMAaHUSA 3KOMOrMYEeCKOro Bpefa CBUAETENbCTBYIOT O
CW/IbHOM aKLeHTEe Ha 9KOHOMWYECKOW LIEeHHOCTM U MOTeHUMasie aKcnyaTaumm 4enoBeKoM, a He Ha LEHHOCTH
OKpyXarlLLeli cpefbl Kak TakoBoi. B pesynsrate Cyg He NpYHSAA BO BHUMaHWe, HanpuMmep, 3KON0rMyYecKuii
yulep6 6ropasHoo6pa3uto: BMECTO 6uopasHoobpasms — duopa M hayHa, a BMECTO OLEHKM
06e3ieceHNs — KOMMepyeckas gpeBecuHa.

Mpu paccmoTpeHun 3atoro gena Cypn CTOMKHY/ACA C NPAKTUYECKUMWU U TEOPETUYECKUMKU Npobnemamu.
[JeiicTBUTENbHO, OCHOBaHWE A1 BO3MELLEHVS Bpeda OKpyXawleid cpege B faHHOM crnyyae 6blio
HenpocTbiM. MOHeTM3auma 3KoNornyeckoro yuepba — cnoxHasa 3agada, 0CoO6eHHO ecsn yulepb HaHeceH
3a/10/110 [0 TOrO, Kak foKasaTesibcTBa 6blsin oueHeHbl CyaoM. OfHako B AaHHOM cnydae cyaby pacnonaranu
cpeactBamun Ans 6onee rybokoro mM3ydeHuss Bonpoca. K coxaneHuto, HeCMOTPS Ha TO, YTO pelueHune o
KomneHcaunn no pgeny Kocma-Puka npomus Hukapazya npefctaBuio TeOpeTUYeckue OCHOBaHuSA ANs
BO3MELLEHNST 3KOSI0rMYeckoro Bpeda, B gene APK npotus YraHgpl Cyn pewwnn ux He 3a4elicTBoBaTb, TEM
caMbIM yMNyCTVB BO3MOXHOCTb MPU3HATb U OLEHNTb HEraTUBHOE BO3LENCTBUE BOOPYXEHHOrO KOH(hIMKTa Ha
NPUPOAHYIO Cpeay.

ABTOp npegnaraeTr paspaboratb B pamkax FOHEI yHuMBepcabHYl0 METOAWKY OLIEHKM 3KOJSI0rMYeckKoro
yulepba, Nockosibky B OyayLleM KO/MYecTBO fAef, rae Takasd MeToAvka MOXeT ObiTb BOocTpeboBaHa, byaeT
pactu. HegaBHo MexayHapoaHbiii Cyn, BbIHEC KOHCY/MbTATMBHOE 3aktoveHue «lpaBoBble MOCMeACTBUSA,
BbITEKaloLMe U3 MOAUTUKN WU NPaKTUKK M3pamns Ha OKKYMMPOBaHHOM NasieCTUHCKOW TeppUTOpUK, BKIHOYas
BocTouHbili Nepycanum» (19 uonsa 2024 roga), B KOTOPOM Takke Npu3Hasl HeoO6XoAMMOCTb BO3MELLEHUs
Bpesa npMpoaHbIM pecypcam 3a Bpems okkynauun. COOTBETCTBEHHO, CKOPO BHOBb MOXET BCTaTb BOMPOC O
pacuyeTe KOMneHcaumn 3a Takoi yulepo.

PeweHune o komneHcaunn APK B cymme 60 MAH J0NJ1. 3@ 9KONOrnYeckuii yuep6 B Nnepunog BOOPYXXEHHOTO
KOHD/IMKTa MpeAcTaBAseTcs Hecopas3MepHbiM B TOM 4YWC/le M3-3a OTCYTCTBMS YHUBEPCA/IbHON METOLUKM
pacyeta KOMMEHcauuuM 3SKOMOTMYECKOTO Bpeda B MeXAyHapogHOM MpaBe, a Takke Heboraton wu
NPOTMBOPEUMBOI MPaKTUKN MeXAYHapOAHbIX CyA0B M TPpMOYyHaNoB. DTO CO3A4aeT MNOCTOSHHbIE NPO6aEMbI C
yrpaB/ieHNeM OXUAaHUAMWU MpU OLEeHKe KOMMeHcauun B Oyaywmx genax wam, 4to 6onee BaxHO,
C NOHMMaHWeM TOro, YTO MOXET MPUBECTU K (PUHAHCOBbLIM MOCAEACTBUAM, 4YTOObl COOTBETCTBYHOLLUM
o6pasom hopmmnpoBaTb NoBefeHne Cy6LEKTOB MeXAyHapoAHOro npasa.
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Abstract

In a case brought against Uganda in 1999, the Democratic Republic of Congo (hereinafter — DRC) asked the International Court of
Justice (hereinafter — ICJ, the Court) to order Uganda to pay it $11 billion in compensation for deaths, looting, damage to natural
resources and general economic damage caused by Uganda's military occupation of DRC regions. After lengthy proceedings, the ICJ
ruled in 2005 that Uganda had violated international law by occupying parts of the eastern DRC region and supporting other armed
groups during the conflict. In doing so, the Court directed the parties to reach a negotiated amount of compensation. In May 2015, DRC
asked the Court to reopen the proceedings to address the issue of reparations for the failure of negotiations with Uganda. In February
2022, the ICJ judges finally ordered Uganda to pay $325 million in five annual instalments of $65 million beginning in September 2022.
The Court divided the compensation into different categories of damages, including an estimate of $60 million for natural resource
damages, including the looting of gold, diamonds, timber, and other resources by Ugandan forces or the rebels they supported. The
article critically analyses the Court's approach to determining the calculation of compensation purely for natural resource damage rather
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than for environmental damage for the destruction of flora and fauna, comparing it with other similar cases in international practice. The
conclusion is made that the approach used by the Court does not contribute to the development of uniformity in the assessment of
damage in the period of armed conflict and a recommendation is made to develop a document on the methodology of calculation of
environmental damage in the period of armed conflicts within the framework of United Nations Environment Programme.
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Abstract

This article is devoted to the study of the exercise of incidental jurisdiction by international courts and tribunals. It may be concluded
from the existing case law where international courts and tribunals have exercised incidental jurisdiction that there are no consistent and
coherent approaches to the exercise of incidental jurisdiction now. The article also analyses alternative techniques that may be used to
avoid the necessity to exercise incidental jurisdiction. It is noted that international courts and tribunals may “escape” the exercise of
incidental jurisdiction due to legitimacy concerns since making determinations on incidental issues may lead to the violation of the
parties’ consent to the dispute settlement procedure. The article concludes that the existence of different approaches to the issue of the
exercise of incidental jurisdiction could itself result in judicial fragmentation, which, in turn, reduces the legitimacy of international courts
and tribunals. In this regard, it is concluded that it is necessary to develop a coherent approach to the exercise of incidental jurisdiction
by international courts and tribunals. The author concludes that a consistent approach can be developed by applying the concept of res
judicata, whereby the decision of an international court or tribunal is not binding except on the parties to a case within the framework of
a particular dispute. It is also concluded that decisions on incidental issues lack the force of res judicata. Therefore, it is also resumed
that international courts and tribunals can exercise incidental jurisdiction without overstepping states’ consent to dispute settlement.
However, res judicata may not serve as a sufficient ground for the exercise of incidental jurisdiction on its own since the role of res
judicata is limited in that regard.
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Introduction

According to the classic positivistic view, international law is a consent-based system of rules governing
international relations, which is the result of the coordinated wills of sovereigns. In this view, the concept of
consent is key in understanding international law in general.! However, there is much more to the
understanding of international law than legal positivism. For instance, the proponents of global
constitutionalism argue that sovereignty cannot be a “first principle” of international law, and that the role of
states’ consent in international law-making should be diminished.? Notwithstanding this view, even the
representatives of this school of thought agree that “consent to be bound” is a starting point in international
law-making.®

Therefore, despite a difference of opinion on what international law is and how it should be perceived,
one can hardly deny that international law is to a great extent shaped by states’ consent. The same is true
for international dispute settlement. Consent is necessary not only to establish any dispute settlement
mechanisms, including international courts and tribunals (hereinafter — ICTs), but also to submit a particular
dispute to a dispute settlement procedure. Therefore, disputes involving sovereign states can be settled by
pacific means only subject to their consent thereto.*

The problem that ensues is that it is not always possible to answer a legal question submitted to an ICT
without considering an incidental issue. In such a scenario the determination of the former hinges upon the
determination of the latter, which is outside this ICT’s jurisdiction. In particular, this may well be the case with
so-called “mixed” disputes under the United Nations Convention on the Law of the Sea (hereinafter —

1 Orakhelashvili A. The Interpretation of Acts and Rules in Public International Law. Oxford Monographs in International Law. Oxford :
Oxford University Press, 2008. P. 53.

2 Peters A. The Merits of Global Constitutionalism I/ Indiana Journal of Global Legal Studies. 2009. Vol. 16. Ne 2. P. 398-399.

3 Klabbers J., Peters A., Ulfstein G. The Constitutionalization of International Law. Oxford ; New York : Oxford University Press, 2009.
P. 39.

4 PCIJ. Status of Eastern Carelia. Advisory Opinion of 23 July 1923. P. 27.
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UNCLOS) involving both maritime and land boundary issues, the latter falling outside the scope of the
UNCLOS, but being indispensable for the resolution of a dispute.®

ICTs’ power to consider incidental issues is known as “incidental jurisdiction”.®* However, the exercise of
incidental jurisdiction may be treated by states as overstepping their consent to dispute settlement, which
may in turn result in decrease in these ICTs’ legitimacy. In order to avoid such legitimacy concerns, ICTs
develop their own approaches to incidental jurisdiction. So far, ICTs have failed to create a single approach
to whether they have incidental jurisdiction, and, if the answer is in the affirmative, where its limits lie.
Moreover, some ICTs have avoided the consideration of incidental issues at all. Such incoherence of the
approaches to incidental jurisdiction is a consequence of the “proliferation” of ICTs, which results in the
phenomenon discussed in legal scholarship and commonly referred to as the fragmentation of international
law.

This article therefore attempts to find a common ground for the coherent execution of incidental
jurisdiction by ICTs. To that end, it explores the effects of judgements and arbitral awards and puts forward
the hypothesis that since incidental determinations do not have binding and preclusive force for future cases,
the doctrine of res judicata may serve as an argument in favour of exercising incidental jurisdiction. The goal
of this article is not to suggest the correct approach in terms of specific criteria to be applied in dealing with
incidental issues. Rather, it attempts to identify a potential justification that may be used to address incidental
issues where they seemingly arise.

Given these observations, this article scrutinises existing theoretical achievements and case law where
ICTs have exercised incidental jurisdiction. It then examines cases where ICTs failed to exercise incidental
jurisdiction. Lastly, it makes an outline of res judicata doctrine as it is used in international dispute settlement
and discusses the application of the doctrine to the problem of incidental jurisdiction.

While the article’s title mentions only international courts, it appears desirable for the quality of the
analysis to assess international arbitral tribunals as well. Thus, ICTs include the dispute settlement
mechanisms established and deciding contentious inter-state cases as well as disputes between states, on
the one hand, and private parties, on the other. The latter category of disputes includes primarily
investor-state dispute settlement and human rights litigation (European Court of Human Rights, in particular).
International criminal tribunals are thus beyond the scope of this paper.

1. Incidental jurisdiction in theory and case law

1.1. Theoretical framework

Generally, when the term "jurisdiction” is used in relation to an ICT, it refers to the legal authority of an ICT to
adjudicate a dispute brought before it.” As the Permanent Court of International Justice (hereinafter — PCIJ)
puts it, a dispute is “a disagreement on a point of law or fact, a conflict of legal views or of interests between
two persons”.® Thus, an ICT’s power to adjudicate a dispute submitted to it is ICT’s jurisdiction.

Four elements (dimensions) of jurisdiction are traditionally distinguished: material (jurisdiction ratione
materiae), personal (jurisdiction ratione personae), temporal (jurisdiction ratione temporis), and territorial
(jurisdiction ratione loci).® Together, they constitute four dimensions of “primary” jurisdiction of an ICT.X In
effect, these four elements are limitations on ICTs’ adjudicatory power: if one of these elements is outside
their competence, they have no power to adjudicate on the dispute.

Importantly, the four jurisdictional elements of an ICT stem directly from states’ consent that such an ICT
should adjudicate on a dispute.!? Therefore, with regard to ratione materiae, it is the matters submitted to an

5 Herdt S. W. de. Mixed Disputes // The International Journal of Marine and Coastal Law. 2022. Vol. 37. Ne 2. P. 359.

5 In the context of ICTs, the term “incidental jurisdiction” is used in two meanings. See Tzeng P. Incidental Jurisdiction // Max Planck
Encyclopedia of International Procedural Law. URL: https://opil.ouplaw.com/display/10.1093/
law-mpeipro/e1631.013.1631/law-mpeipro-e1631 (accessed: 17.07.2024): one meaning implies the jurisdiction of an ICT to conduct
incidental proceedings, such as on interim measures and preliminary objections, while the other one — the jurisdiction ratione
materiae of an ICT to adjudicate an incidental issue ordinarily outside of the ICT’s jurisdiction but brought within it because the issue
is incidental to another issue within the ICT’s jurisdiction. This article employs the term in the latter meaning.

7 Shany Y. Jurisdiction and Admissibility /| The Oxford Handbook of International Adjudication / ed. by C.P.R. Romano, K.J. Alter,
Y. Shany. Oxford : Oxford University Press, 2014. P. 782.

8 PCIJ. Mavrommatis Palestine Concessions. Judgment of 30 August 1924. P. 11.

® Salles L.E. Jurisdiction // Research Handbook on International Courts and Tribunals / ed. by W.A. Schabas, S.Murphy.
Cheltenham ; Northampton : Edward Elgar Publishing, 2017. P. 256.

0 bid.

B Gulati R. Judicial Independence at International Courts and Tribunals I/ International Procedure in Interstate Litigation and
Arbitration: A Comparative Approach / ed. by E. de Brabandere. Cambridge ; New York : Cambridge University Press, 2021. P. 61.

2 Shany Y. Op. cit. P. 794.
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ICT specifically by the parties that it has jurisdiction to adjudicate on. Thus, for instance, Article 36(1) of the
Statute of the International Court of Justice (hereinafter — ICJ or Court) reflects the consensual basis of the
ICJ jurisdiction which “comprises all cases which the parties refer to it and all matters specially provided for
in the Charter of the United Nations or in treaties and conventions in force”.*®

As noted by the ICJ with respect to its Statute, “one of the fundamental principles of [the Court’s] Statute
is that it cannot decide a dispute between States without the consent of those States to its jurisdiction”.*
Indeed, an ICT's jurisdiction rests on states’ consent to a specific dispute settlement procedure with regard to
a particular dispute or category of disputes.’® Therefore, if a dispute falls outside the ICT’s jurisdiction ratione
materiae, which is “a legal nexus between the Parties such that each had consented to the jurisdiction of the
Court to settle its dispute with the other”,*® the ICT cannot consider such a dispute.

States’ consent, which may be expressed in a variety of forms,* is frequently limited to a particular
dispute or type of dispute. If, for example, the ICT's jurisdiction is based on a compromissory clause
contained in a treaty, such a clause would typically grant the ICT the jurisdiction to hear “disputes’
concerning the ‘interpretation or application’ of the treaty containing the clause”.*® In this case, it may be
problematic to determine the limits of the “interpretation or application” of treaty provisions.

One might argue, however, that even if some issue does not directly concern interpretation or application
of a particular treaty, it may still be within the competence of an ICT as an “ancillary” matter, which is
“necessary” to decide in order to adjudicate the issue that is within the principal ratione materiae jurisdiction
of an ICT.*® In other words, that an ICT has incidental jurisdiction to consider such an issue.

The problem of incidental jurisdiction forms part of a broader implicated issue problem. As P. Tzeng
summarised it, “the implicated issue problem arises when an international court or tribunal has jurisdiction
ratione materiae over an issue (i.e., the ‘inside issue’), but the exercise of such jurisdiction would implicate
the exercise of jurisdiction over an issue outside the court or tribunal’s jurisdiction ratione materiae (i.e. the
‘outside issue’)".?° It is necessary to stress that the word “implicate” in the context of the implicated issue
problem denotes “to involve as a consequence, corollary, or natural inference”.#* Therefore, the essence of
the implicated issue problem is whether an ICT may consider an “inside” issue where the “outside” issue,
which falls outside this ICT’s jurisdictional boundaries set by states’ consent, is implicated by the exercise of
jurisdiction over the “inside” issue, to which states agreed. In other words, the crux of the matter is whether
the exercise of jurisdiction over an “inside” issue hinges upon the exercise of jurisdiction over an “outside”
issue.

The implication of “outside” issues may well be the consequence of the limited scope of jurisdiction
ratione materiae, as illustrated above in case of disputes under compromissory clauses. In such cases,
whether “inside” and “outside” issues can be adjudicated on or not depends on whether the consideration of
an “outside” issue is necessary to adjudicate on an “inside” issue.?? Therefore, where the exercise of
jurisdiction over an “inside” issue depends on the exercise of jurisdiction over an “outside” issue, the latter
issue is termed “indispensable issue”.?® On the other hand, where it is not necessary to consider the
“outside” issue to adjudicate upon the “inside” issue, the former is termed “incidental issue”.?

For instance, an apparent “outside” issue before the tribunal may arise in mixed disputes before the
UNCLOS tribunals. In such disputes, the determination of maritime entitlements (“inside” issue) can only be
made after the determination on land entitlements (“outside” issue). The disputes over land entitlements are
“outside” the UNCLOS tribunals’ jurisdiction under Article 288 of the UNCLOS, and therefore they may not

3 Shaw M. N. The Expression of Consent I/ Rosenne’s Law and Practice of the International Court: 1920-2015. URL.: https://reference
works.brillonline.com/browse/Rosenne-s-law-and-practice-of-the-international-court-1920-2015 (accessed: 17.07.2024).

14 1CJ. Case Concerning East Timor (Portugal v. Australia). Judgment of 30 June 1995. § 26.

15 ICJ. Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Croatia v. Serbia). Judgment of
18 November 2008. § 77, 120.

¥ bid.,§ 77.

17 Although consent is usually expressed in a written instrument, it may also stem from the conduct of the parties to a dispute: see ICJ.
Haya de la Torre Case (Colombia v. Peru). Judgment of 13 June 1951. P. 78. See also Quintana J. J. Litigation at the International
Court of Justice: Practice and Procedure. Leiden ; Boston : Brill Nijhoff, 2015. P. 111-113.

8 Harris C. Incidental Determinations in Proceedings under Compromissory Clauses // International and Comparative Law Quarterly.
2021. Vol. 70. Ne 2. P. 417.

9 An arbitral tribunal constituted under Annex VII of the UNCLOS. Chagos Marine Protected Area Arbitration (Mauritius v. United
Kingdom). Award of 18 March 2015. § 220.

2 Tzeng P. The Implicated Issue Problem: Indispensable Issues and Incidental Jurisdiction // New York University Journal of
International Law and Politics. 2018. Vol. 50. Ne 2. P. 490-491.

2L Merriam-Webster, “implicate”, meaning (2). URL: https://www.merriam-webster.com/dictionary/implicated (accessed: 17.07.2024).

2 See, e.g. Tzeng P. Incidental Jurisdiction... § 9.

% bid., § 8.

2 bid.
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rule on them.”® However, without a respective ruling it is impossible to rule on maritime entitlements.
Therefore, the implicated issue problem arises.?®

Bearing in mind the distinction between “incidental issue” and “indispensable issue”, the conclusion can
be drawn that the implicated issue problem arises when an ICT decides “whether an outside issue is
‘incidental’, ‘indispensable’, or neither”.?” The problem is thus twofold. Overall, the implicated issue question
asks “whether an international court or tribunal may exercise jurisdiction over a dispute if doing so implicates
an outside issue over which the court or tribunal does not have jurisdiction ratione materiae”.?® An ICT may
exercise jurisdiction over incidental issues, not indispensable ones.

1.2. How ICTs approach incidental jurisdiction

The problem of incidental issues is known to have been expressly highlighted for the first time is the Certain
German Interests case. The background to this dispute was as follows: Poland expropriated certain assets
held by German nationals in the Polish territory. Germany availed itself of the compromissory clause of the
German-Polish Convention regarding Upper Silesia of 1922 (referred to as “Geneva Convention” in casu),
which vested the PCIJ with the competence to interpret and apply the Geneva Convention.?® Poland relied in
its defence on Article 256 the Peace Treaty of Versailles and other instruments outside PCIJ’s jurisdiction.
The PCIJ took the following stance on Poland’s argument:

It is true that the application of the Geneva Convention is hardly possible without giving an interpretation of
Article 256 of the Treaty of Versailles and the other international stipulations cited by Poland. But these
matters then constitute merely questions preliminary or incidental to the application of the Geneva
Convention. Now the interpretation of other international agreements is indisputably within the competence of
the Court if such interpretation must be regarded as incidental to a decision on a point in regard to which it has
jurisdiction (italics added).*

Some arbitral tribunals established under Annex VIl to the UNCLOS (hereinafter — Annex VII tribunals)
have subsequently treated this pronouncement as a guidance on incidental issues.®* However, close reading
of the passage quoted reveals that the PCIJ only interpreted the provision of a treaty that was within its
jurisdiction by taking account of pertinent rules of international law. Indeed, the PCIJ itself held that the
application of the Geneva Convention was hardly possible without giving an interpretation of Article 256 of
the Treaty of Versailles.®? In fact, the PCIJ only interpreted the Treaty of Versailles to apply the Geneva
Convention. Moreover, the PCIJ could have regard to Article 256 of the Treaty of Versailles by way of renvoi
to this Article contained in Article 4 of the Geneva Convention.®® Thus, the Court interpreted Article 4 taking
into account Article 256 of the Treaty of Versailles in order to apply Article 6 of the Geneva Convention. If so,
the PCIJ did not exercise incidental jurisdiction.

The next case to address the problem of incidental issues was Annex VII Chagos MPA arbitration. In this
case Mauritius challenged the legality of the marine protected area (hereinafter — MPA) established by the
United Kingdom. Mauritius claimed sovereignty over the Chagos Archipelago, and the long-standing dispute
between the two states over the archipelago was the underlying issue in casu.

Mauritius claimed that the United Kingdom was not the coastal state under the UNCLOS.?* The tribunal
had to decide whether the claim of Mauritius fell within the ambit of interpretation or application of the
UNCLOS, as is required under its Article 288.% To answer this question, the tribunal had to characterise the
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dispute® by determining “where the relative weight of the dispute lies”.*” In the end, the tribunal held that the
claim at hand was “properly characterized as relating to land sovereignty over the Chagos Archipelago”.®®

The tribunal proceeded to analyse whether the sovereignty issue could still fall within its jurisdiction.®
Relying on the above-mentioned reasoning in the Certain German Interests case, the tribunal held that its
jurisdiction “extends to making such findings of fact or ancillary determinations of law as are necessary to
resolve the dispute presented to it’ (italics added).*® However, the tribunal then added that if the “object of the
claim” does not relate to the application or interpretation of the UNCLOS, “an incidental connection” between
the claim and the UNCLOS does not suffice for an Annex VIl tribunal to have jurisdiction.** Obiter, the
tribunal also noted that it “does not categorically exclude that in some instances a minor issue of territorial
sovereignty could indeed be ancillary to a dispute concerning the interpretation or application of the
Convention” (italics added),*? but that was not the case.

At first glance, it may appear that the tribunal endorsed the PCIJ’s reasoning that if the consideration of
an “inside” issue is impossible without an “outside” issue, the latter is within the ICT’s jurisdiction. However,
in effect, the tribunal’'s reasoning was rather that if the consideration of an “outside” issue is necessary (as a
prerequisite or precondition) to exercise jurisdiction over the “inside” issue, then the issue is indispensable
and cannot be adjudicated upon. This reasoning was prompted by the fact that the determination as to which
state was the coastal state was impossible without the determination of sovereignty. Since the determination
as to which state was sovereign was necessary (indispensable) for the determination on which state was the
coastal one, the latter fell outside the Annex VII tribunal’s competence.

The third case, the Coastal State Rights, is being considered by the Annex VII tribunal as well. In 2020,
the tribunal rendered its award on preliminary objections. The case concerns the alleged violations of
Ukraine’s coastal state rights committed by Russia. Specifically, the alleged violations concern the territorial
sea and exclusive economic zone adjacent to the Crimean peninsula. Russia therefore raised an objection
that “the dispute in this case concern[ed] Ukraine’s claim to sovereignty over Crimea”.** Ukraine, on the other
hand, contended that the dispute fell within the scope of Article 288(1) of the UNCLOS and concerned
interpretation or application of the UNCLOS.*

As in the Chagos MPA, the tribunal began with the characterisation of the dispute. In doing so, it stated
that Ukraine’s claim could not be considered “without first examining and, if necessary, rendering a decision
on the question of sovereignty over Crimea” (italics added).* The tribunal reasoned that it “would not be able
to decide the claims of Ukraine insofar as they are premised on the settled status of Crimea as part of
Ukraine without first addressing the question of sovereignty over Crimea” (italics added).*® The tribunal
concluded that “the question as to which State is sovereign over Crimea, and thus the ‘coastal State’ <...> is
a prerequisite to the decision of the Arbitral Tribunal on a significant part of the claims of Ukraine” (italics
added).*

Thus, the tribunal held that sovereignty disputes do not concern the interpretation or application of the
UNCLOS “except for a situation where a sovereignty issue is ‘ancillary’ to a dispute concerning the
interpretation or application of the Convention”.*® However, in the words of the tribunal, sovereignty was “not
a minor issue ancillary to the dispute”, which was supposed to be over the interpretation or application of the
UNCLOS.* The tribunal also seems to have correctly articulated that if it is necessary to address the
sovereignty issue, this issue is then indispensable, not incidental, hence outside the tribunal’s jurisdiction.

The latest case that recognised the problem of incidental issues is the Enrica Lexie case. The dispute
revolved around the enforcement actions taken by India with respect to the “Enrica Lexie” oil tanker flying the
Italian flag. The two Italian marines were alleged to have killed two fishermen on the Indian vessel
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“St. Antony”. As the situation occurred off the Indian coast, India exercised criminal jurisdiction over these
marines. Italy claimed that India had not been entitled to exercise jurisdiction over them since they were
entitled to immunities. On this account, Italy invoked Articles 2(3), 56(2), 58(2) of the UNCLOS as the basis
for marines’ immunities. Although these articles do not deal with immunities directly, Italy contended that they
“import immunity by renvoi’.%°

The tribunal began its analysis by stating that Articles 2(3), 56(2), 58(2) of the UNCLOS were not
pertinent to the case at hand since the enforcement actions had taken place in Indian internal waters — the
situation envisioned neither in these Articles, nor in the UNCLOS as a whole. Nevertheless, the tribunal
stated that the issue of the marines’ immunity was supposed to be considered, as an incidental matter,
before addressing the issue of jurisdiction.>* Quoting the PCIJ, it proceeded analysing on the assumption that
immunity was an incidental issue.> The tribunal held that its “competence extends to the determination of the
issue of immunity of the Marines that necessatrily arises as an incidental question in the application of the
Convention™® (italics added). The tribunal ruled that “examining the issue of the immunity of the Marines is
an incidental question that necessarily presents itself in the application of the Convention in respect of the
dispute before it"* (italics added).

The tribunal seems to have approached the incidental issue analysis primarily from the “necessity”
standpoint. Indeed, it several times underscored that the issue of the marines’ immunity necessarily arose
prior to the consideration of the question of India’s jurisdiction. It found, contrary to the Chagos MPA, that it
was necessary to examine the issue of immunities in order to make determinations as to India’s exercise of
jurisdiction.

The incidental issue analysis cannot be commenced without identifying an “inside” issue, which should lie
within the terms of the instrument at hand. As Judge Robinson stressed in his dissenting opinion, the main
shortcoming of the tribunal majority’s conclusion was that it failed to properly characterise the issue of
immunities as “the real issue in dispute”.>®* Moreover, not only did the tribunal miss the first step of analysis,
but it also ruled in dispositif that the Marines were entitled to immunity.® It is worth noting that the tribunal
itself found that it was the dispute over the exercise of jurisdiction, not immunities, that concerned the
interpretation or application of the UNCLOS.

Therefore, the issue of immunities did not fall within its jurisdiction, neither as incidental, nor as a primary
issue, and the tribunal could not exercise jurisdiction over it. Taking into account the fact that ruling on the
matter in dispositif is an indication of the exercise of the ICT's jurisdiction,®” the Annex VII tribunal in Enrica
Lexie clearly exceeded its competence.

As has been demonstrated above, there is no uniform approach to the exercise of incidental jurisdiction.
For the lack of a well-founded approach to incidental jurisdiction, some ICTs have occasionally opted for
leaving the problem untouched. Rather, they have employed strategies that allow an “inside” issue to be
considered without deciding if it is possible to consider an “outside” issue. Such strategies are considered
below.

2. Strategies to avoid exercising incidental jurisdiction®®

2.1. Treaty interpretation

One of the possible ways for an ICT to exercise jurisdiction over an “inside” issue without touching upon an
“outside” issue is treaty interpretation. More precisely, ICTs may consider an “outside” issue as part of
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systemic integration under Article 31(3)(c) of the Vienna Convention on the Law of Treaties (hereinafter —
VCLT).%® Where an implicated issue arises, an ICT does not address it from the jurisdictional standpoint, but
rather makes determinations as part of the treaty interpretation process taking into account “any relevant
rules of international law applicable in the relations between the parties”. In this vein, instead of addressing
an issue as an implicated one, ICTs have drawn the decision in by means of treaty interpretation.

An appropriate example of this technique is the Oil Platforms case. The case concerned the destruction
of four Iranian oil platforms in retaliation for the attack on two U.S.-flag vessels.®® Invoking the
compromissory “interpretation or application” clause referring to the ICJ in Article XXI of the Treaty of Amity,
Economic Relations and Consular Rights between the U.S. and Iran of 1955 (hereinafter — Treaty of Amity),
Iran filed an Application against the U.S. Iran claimed that the U.S. violated Article X(1) of the Treaty of
Amity, which established that there shall be freedom of commerce and navigation between the territories of
Iran and the U.S.%* The U.S. put forward the defence offered by Article XX(1)(d) of the Treaty of Amity, which
allowed the application of measures necessary to protect a party’s essential security interest.’> The U.S.
claimed that the attacks against the oil platforms constituted self-defence and a measure whose enforcement
was necessary to protect the U.S.’ essential security interests.®®

The Court reasoned that this matter was “one of interpretation of the Treaty, and in particular of
Article XX, paragraph 1(d)”.%* It concluded that “the interpretation and application of that Article will
necessarily entail an assessment of the conditions of legitimate self-defence under international law”.*®* The
Court held that Article XX could not operate in such a way as to condone the unlawful use of force.
Therefore, the law on the use of force, as the Court stated, “form[ed] an integral part of the task of
interpretation”.®® In the end, it determined that the attacks on the oil platforms were contrary to jus ad bellum
and constituted an unlawful use of force. Consequently, they could not qualify as a measure necessary to
protect essential security interests.®’

The Court's approach attracted criticism. Indeed, the Court’s jurisdiction was limited to the interpretation
or application of the Treaty of Amity. It therefore could not legitimately apply the law on the use of force
unless the Treaty of Amity contained a reference to such rules, quad non. The issue of the legality of the use
of force by the U.S. was, in fact, an “outside” issue, while the defence under Article XX(1)(d) formed an
“inside” issue. As E. Cannizzaro and B. Bonafé pointed out, “the Court seems to have considered
interpretation as a means by which to escape the narrow limits of its jurisdictional bounds”.®® Indeed, while
stating that the analysis of the use of force was part of interpretation of Article XX(1)(d), the Court did not
even resort to the interpretation of the text of that paragraph in good faith in accordance with the ordinary
meaning to be given to its terms in their context and in the light of its object and purpose, as required under
the VCLT. The Court failed to establish the plain meaning of the clause, although, as F. Berman remarked,
“[tlhe clause had a clearly discoverable meaning on its face, and that should have sufficed”.®® The only
instance the Court resorted to the plain text of the clause to interpret it was analysis of the word
“necessary”.”® However, even in that instance, the Court did so rather for the sake of self-defence analysis.
Overall, it can thus be concluded, as Judge Higgins pointed out in her separate opinion, that the Court “has
rather invoked the concept of treaty interpretation to displace the applicable law”,”* and acknowledged that

[i]t cannot <...> be ‘desirable’ or indeed appropriate to deal with a claim that the Court itself has categorized
as a claim relating to freedom of commerce and navigation by making the centre of its analysis the
international law on the use of force.”

% International Law Commission. Fragmentation of International Law: Difficulties Arising from the Diversification and Expansion of
International Law (Report of the Study Group of the International Law Commission, finalised by Mr. M. Koskenniemi). Document
A/CN.4/L.682 and Add. 1. URL: https://legal.un.org/ilc/documentation/english/a_cn4_1682.pdf (accessed: 17.07.2024). P. 84-86.

8 1CJ. Oil Platforms (Islamic Republic of Iran v. United States of America). Judgment of 6 November 2003. § 23-26.

5 Ibid., § 22.

2 |bid., § 32.
& Ibid., § 49.
& Ibid., § 40.
% Ibid.

€ Ibid., § 41.
¢ Ibid., § 78.

% Cannizzaro E., Bonafé B. Fragmenting International Law through Compromissory Clauses? Some Remarks on the Decision of the
ICJ in the Oil Platforms Case // European Journal of International Law. 2005. Vol. 16. Ne 3. P. 492.

% Berman F. Treaty “Interpretation” in a Judicial Context // Yale Journal of International Law. 2004. Vol. 29. Ne 2. P. 321.

0 Kammerhofer J. Oil's Well That Ends Well? Critical Comments on the Merits Judgement in the Oil Platforms Case // Leiden Journal
of International Law. 2004. Vol. 17. Ne 4. P. 703.

L Qil Platforms. Separate Opinion of Judge Higgins. § 49.

2 lbid.

31


https://legal.un.org/ilc/documentation/english/a_cn4_l682.pdf

Even if the Court considered that the rules on the use of force were “relevant”, they could have been
taken into account only in order to establish the meaning of the provision at hand.”™

Indeed, the Court could not allow the U.S. to justify the alleged breach of an obligation by its unlawful
actions. Therefore, the Court found it necessary to assess whether the use of force by the U.S. was legal in
order to determine whether that use of force was a measure necessary to protect the U.S.” essential security
interest. Otherwise, the Court would have been able to resolve the “inside” issue without undertaking the
analysis of the “outside” issue. This “outside” issue would have not been implicated at all then, which was not
the case. In order to reconcile the interest of justice with the jurisdictional limits, the Court could delimit the
“margins” of its incidental jurisdiction that would comprise the issue of the use of force. The Court could
make a determination that appeared to fall within the category of incidental determinations.

Quite a similar problem appears in the jurisprudence of the European Court of Human Rights
(hereinafter — ECtHR). Notably, the ECtHR has used Article 31(3)(c) of the VCLT with respect to the
interplay between international human rights law and international humanitarian law (hereinafter — IHL). The
ECtHR began to elaborate its approach to the problem in the Hassan v. the United Kingdom case, where the
applicant, an Iragi national, was detained by the United Kingdom forces during the military operation in Iraqg.
He claimed that the United Kingdom had violated Article 5 of the European Convention on Human Rights by
detaining him. The United Kingdom argued that Article 5 was inapplicable because IHL was lex specialis and
had primacy over the human rights norms.” The applicant argued that such an approach was incorrect and
that “at most, the provisions of [IHL] might influence the interpretation of the provisions of the Convention”.”

The ECtHR opined on the role of IHL and held that “the Convention must be interpreted in harmony with
other rules of international law of which it forms part” and that “[t]his applies no less to [IHL]".”® It held that
“the safeguards under the Convention continue to apply, albeit interpreted against the background of the
provisions of [IHL]".”” In the end, the ECtHR ruled that the detention of the applicant was not contrary to the
Third and Fourth Geneva Conventions and was not arbitrary.”™

Under the European Convention on Human Rights, the jurisdiction of the ECtHR extends to the
interpretation and application of the Convention itself. The provision governing ECtHR'’s jurisdiction is thus a
typical compromissory clause.” The ECtHR should therefore be mindful of the fact that its jurisdiction is
limited to the interpretation and application of the European Convention on Human Rights. There is no
provision on the applicable law in this treaty, so the Convention itself is the applicable law, apart from
secondary rules of international law on state responsibility and treaty interpretation.®°

Therefore, the ECtHR might find it necessary to address this “outside” issue, although it will not be an
indispensable issue, for the ECtHR may find the violation of the Convention without having recourse to jus in
bello. In this case, it may be argued that if the ECtHR finds it necessary to test a set of facts against the
norms of IHL, then it could do so by treating the issue of IHL as an incidental issue.®! In fact, the similar
methodology was used by the ICJ in the Genocide (Croatia v. Serbia) case: the Court observed that although
its jurisdiction was limited to the disputes on the interpretation, application, and fulfiiment of the Convention
on the Prevention and Punishment of the Crime of Genocide, it did not prevent the Court from considering,
“in its reasoning”, if a violation of [IHL] occurred to the extent that this was relevant for the analysis of the
issues pertaining to the Genocide Convention.®? Taking into account the similarity in jurisdictional limits and
the remits of applicable law, this approach might be informative for the ECtHR.

2.2. Issues unnecessary to consider

An ICT may encounter a situation where the determination on a particular point is not necessary in order to
address a particular claim. In such a case, it is possible to “escape” respective considerations and rule on an
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“inside” issue without ruling on an “outside” issue.®® It may be the case that although an “outside” issue
apparently arises, an ICT does not have to consider it to decide an “inside” issue. In Guyana v. Suriname
Guyana asked the Annex VII tribunal to delimit its maritime boundary with Suriname in the territorial sea,
continental shelf, and exclusive economic zone. Suriname raised an objection that the delimitation of the
territorial sea was impossible absent the settled land boundary between the two states,® which was outside
the scope of the UNCLOS.

The tribunal referred to the factual matrix of the case before it. It was established that both parties to the
dispute conceded that they were, in fact, in agreement over the first three nautical miles of the delimitation
line. These three nautical miles were laid on the line at an azimuth of N10°E from the reference point
determined by the Mixed Boundary Commission in 1936. This N10°E line was agreed by the colonial
predecessors of the parties to the dispute. Therefore, the only thing the Annex VII tribunal was supposed to
do was to determine the starting point of the N10°E line. It reasoned that the starting point should be the
intersection of the low water line of the west bank of the Corentyne River and N10°E line.®

In this case, the issue of maritime delimitation was the “inside” issue, while the issue of an undefined land
boundary terminus was the “outside” issue. The tribunal thus “escaped” the consideration of the issue of land
territory, which would have been outside its jurisdiction ratione materiae. It can thus be said that the issue of
the land boundary terminus was a prerequisite for the Annex VII tribunal’'s determination on the territorial sea
delimitation. However, it is necessary to stress that this “outside” issue was, at first glance, implicated by the
“inside” issue, which is why the implicated issue problem could have potentially been addressed. In this
particular case, the tribunal could state that the issue was, in effect, not implicated since it was not necessary
to determine the land boundary terminus in order to delimit the maritime boundary.

Another line of cases where it has not been necessary for ICTs to draw a conclusion on an “outside” issue
is the delimitation of the continental shelf beyond 200 nautical miles (the outer continental shelf). In this type
of cases an ICT is requested to delimit the outer continental shelf while the Commission on the Limits of the
Continental Shelf (hereinafter — CLSC) has not made a recommendation as to its limits yet, as required by
Article 76(8) of the UNCLOS. The question that ensues is whether it is possible to delimit the outer
continental shelf if it is not clear where its limits lie.

There have been dissimilar decisions of ICTs on this matter. In the Dispute concerning delimitation of the
maritime boundary between Bangladesh and Myanmar in the Bay of Bengal (Bangladesh v. Myanmar), the
International Tribunal for the Law of the Sea (hereinafter — ITLOS) ruled that it had jurisdiction to delimit the
outer continental shelf. The ITLOS pointed out the difference between delimitation of the outer continental
shelf and delineation of its limit, hence the specific competence of the CLSC with respect to outer limits
only.®®

The tribunal in the Bay of Bengal case (Bangladesh v. India) supported this conclusion and added that the
competence of the UNCLOS tribunals and the CLSC does not overlap.®” This was upheld by the ITLOS
Special Chamber in the Dispute concerning delimitation of the maritime boundary between Ghana and Céte
d'Ivoire in the Atlantic Ocean (Ghana v. Cote d'Ivoire).® It also pointed out that the fact that the CLSC had
not yet made a recommendation with regard to Cote d’'lvoire, and it did not affect the request for the
delimitation of the outer continental shelf by Céte d’lvoire.®

Another approach was adopted later by the ICJ in the Territorial and Maritime Dispute, where the Court
observed that Nicaragua had not proven that it had an area of its continental shelf that overlapped with
Colombia’s continental shelf.*® Therefore, it was not necessary to consider the issue of the outer limit at all.

In the given disputes, delineation of the outer limits of continental shelves was an “outside” issue, while
their delimitation was an “inside” issue. Thus, delineation could be said to be implicated by the latter because
it appears to be impossible to delimit the continental shelf without knowing where its limits lie. Although the
ICTs, for different reasons, found that it was not necessary, it would nevertheless be more precise to evaluate
this issue from the standpoint of incidental jurisdiction.
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2.3. Obtaining parties’ consent and conditional decisions

International judicial and arbitral practice has given rise to the separate legal basis of ICTs’ jurisdiction,
whereby a party consents to dispute settlement in the course of proceedings. This legal basis, known as
forum prorogatum,® has been entertained in the ICJ case law.®> While the ICJ’s possibility to found its
jurisdiction on the forum prorogatum basis is established by the broad wording of Article 36(1) of the ICJ
Statute, a similar provision is contained in Article 21 of the ITLOS Statute. Although there is no like provision
for Annex VII arbitration settings, Article 288(1) of the UNCLOS itself broadly grants Annex VII tribunals
jurisdiction over disputes as to the interpretation or application of the UNCLOS.

In the Bay of Bengal arbitration (Bangladesh v. India), the dispute concerned the delimitation of maritime
boundaries. For this was a mixed dispute with an undetermined land boundary terminus, the tribunal
apparently could not rule on the issue of territorial sovereignty, which clearly was an “outside” issue, while
the maritime delimitation was an “inside” issue. However, the tribunal indicated that the parties agreed in the
course of proceedings that “the land boundary terminus is to be used as the starting point of the maritime
boundary between them”.®® Therefore, “[tlhe Parties further agree[d] that the land boundary terminus is to be
established on the basis of the Radcliffe Award, and that the Tribunal has jurisdiction to identify it on that
basis”.%

The parties thus themselves vested the tribunal with the jurisdiction to determine the land boundary
terminus after the arbitration had been commenced.®® Despite the land terminus being the “outside” issue,
the tribunal was nevertheless competent to adjudicate on the matter since the parties to the dispute agreed
to it. Therefore, in contrast with the Guyana v. Suriname case, the tribunal did not need to “escape” the
consideration of the “outside” matter in order to address an “inside” issue. Nevertheless, the present
technique is still worth being counted as a way to avoid the implicated issue problem, as P. Tzeng
suggests.®® Indeed, by obtaining parties’ consent the tribunal indeed did not need to deal with incidental
jurisdiction since the parties’ consent was properly obtained and no jurisdictional problem therefore was
present. Otherwise, this would have resulted in a conclusion that the tribunal simply could not exercise
jurisdiction over the principal dispute.

Another technique could be used if there is no perspective of obtaining parties’ consent. In such a
scenario, an ICT may render a conditional decision that would not determine the matter exclusively, but
would rather leave the question open subject to a further determination.®’

This strategy was applied by the ICJ in the Pedra Branca (Malaysia v. Singapore) case. The dispute
concerned the sovereignty over an island and two maritime features in the Singapore Strait. Whereas the
Court was able to determine the sovereignty over the island and one of the maritime features, the
sovereignty over the other feature (an “inside” issue) was not possible absent the determination as to
maritime boundaries, which was “outside” of the Court’s jurisdiction under the Special Agreement.

The Court decided not to rule on the “outside” issue and reasoned simply that sovereignty over the
disputed maritime feature had the state, in whose territorial waters it was located.®® In this manner, the Court
in fact “escaped” the necessity to rule on the issue of maritime delimitation, which clearly was not within its
competence.®

Therefore, the ICJ developed quite a unique technique that allows it to avoid the consideration of
“outside” issues in order to fulfil the mandate established by the Special Agreement. According to P. Tzeng,
this approach could well be used in mixed disputes, such as Coastal State Rights.**®® However, the Annex VI
tribunal in that case rightly decided to address the implicated issue problem and render the decision based

1 Quintana J. J. Op. cit. P. 109, 232.

92 ICJ. Corfu Channel case (United Kingdom of Great Britain and Northern Ireland v. Albania). Judgment of 25 March 1948. P. 27-28;
ICJ. Certain Questions of Mutual Assistance in Criminal Matters (Djibouti v. France). Judgment of 4 June 2008. § 61.

% Bay of Bengal Maritime Boundary Arbitration. § 58.

% lbid.

% Ibid., § 509(2).

% Tzeng P. Incidental Jurisdiction... § 29.

% Such a decision may be called a “Solomonic” one to some extent. For the discussion of this phenomenon in greater detail, see, e.g.
Grossman N. Solomonic Judgments and the Legitimacy of the International Court of Justice I/ Legitimacy and International Courts /
ed. by N. Grossman, H. G. Cohen, A. Follesdal, G. Ulfstein. Cambridge ; New York : Cambridge University Press, 2018. P. 43-61.

% ICJ. Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge (Malaysia v. Singapore). Judgment of
23 May 2008. § 299.

% lbid., § 298.

10 Tzeng P. Conditional Decisions: A Solution for Ukraine v. Russia and Other Similar Cases? /| EJIL:Talk! Blog of the European
Journal of International Law. URL: https://www.ejiltalk.org/conditional-decisions-a-solution-for-ukraine-v-russia-and-other-similar-
cases/ (accessed: 17.07.2024).
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on the criteria established beforehand in case law. Otherwise, it would be another award adding to the
problem of incoherence if the Annex VII tribunal had decided to “escape” the consideration of the implicated
issue problem in that case.

Thus, as has been demonstrated, there is no consistent approach among ICTs on incidental jurisdiction.
On the one hand, ICTs exercise or refuse to exercise incidental jurisdiction addressing it in express terms.
In each case, ICTs use their own methodology to approach incidental issues. On the other hand, other ICTs
tend to refrain from addressing incidental jurisdiction at all and use other techniques in order to exercise
jurisdiction over “inside” issues and not exceed their competence simultaneously. Apparently, such a
situation results in judicial fragmentation among ICTs on the issue of law, namely on incidental jurisdiction, as
well as in decrease in ICTs’ legitimacy. Therefore, the next section of this paper explores a possible way to
achieve coherence, namely by use of the res judicata principle.

3. Res judicata as a means to achieve coherence
3.1. Do incidental determinations have res judicata force?

The doctrine according to which “a final adjudication by a court or arbitral tribunal is conclusive” is known as
res judicata.*®* This doctrine is most commonly regarded as a general principle of law within the meaning of
Article 38(1)(c) of the ICJ Statute.'® The doctrine is therefore applied by the ICTs and has a long history in
that regard.

The ICJ summarised the test for the application of the doctrine in the following terms: “[T]he principle of
res judicata requires an identity between the parties (personae), the object (petitum) and the legal ground
(causa petendi)’.**® Although it has been suggested that ICTs’ decisions have the force of res judicata when
the dispute involves the same parties and the same subject matter,’®* Judge Anzilotti in his dissenting
opinion in the Interpretation of Judgments Nos. 7 and 8 (Factory at Chorzow) case summarised that for res
judicata to apply, there must be “the three traditional elements for identification, persona, petitum, causa
petendi”.**> Generally, this “formula” is accepted by the ICTs in dealing with the doctrine.*%

The PCIJ in the Société Commerciale de Belgique case characterised the res judicata effect of an
inter-state arbitral award as “nothing else than recognition of the fact that the terms of that award are
definitive and obligatory”.?*” Similarly, the ICJ in the Genocide (Bosnia and Herzegovina v. Serbia and
Montenegro) case pointed out that res judicata implies that the Court’s decisions are not only binding on the
parties, but also final, i.e. the issues that are determined cannot be relitigated.!%®

As has been pointed out by the ICJ, the res judicata force of its decisions follows from Article 59 of the
Statute, which says that “[tlhe decision of the Court has no binding force except between the parties and in
respect of that particular case”, and Article 60 of the Statute, which reads that “[tlhe judgment is final and
without appeal”.’® The doctrine thus entails that an ICT’s decision is binding on the parties to the case,
which is known to be a “positive effect” of res judicata, as well as definitive, which means that the matter
cannot be decided again and is known as a “negative effect” of res judicata.*'°

1 Dodge W. S. Res iudicata // Max Planck Encyclopedias of International Law. URL: https://opil.ouplaw.com/display/10.1093/law:epil/
9780199231690/law-9780199231690-e1670?prd=MPIL (accessed: 17.07.2024). § 1.

102 ICJ. Effect of Awards of Compensation Made by the U.N. Administrative Tribunal. Advisory Opinion of 13 July 1954. P. 53. With
regard to similarly worded Article 38(3) of the Statute of the Permanent Court of International Justice, see PCIJ. Interpretation of
Judgments Nos. 7 and 8 (Factory at Chorzéw). Judgment of 16 December 1927. Dissenting Opinion by M. Anzilotti. P. 27.

103 ICJ. Question of the Delimitation of the Continental Shelf between Nicaragua and Colombia beyond 200 Nautical Miles from the
Nicaraguan Coast (Nicaragua v. Colombia). Judgment of 17 March 2016. § 55.

104 PCA. The Pious Fund of the Californias (The United States of America v. The United Mexican States). Award of the Tribunal of
14 October 1902. P. 3; Reinisch A. The Use and Limits of Res Judicata and Lis Pendens as Procedural Tools to Avoid Conflicting
Dispute Settlement Outcomes // The Law & Practice of International Courts and Tribunals. 2004. Vol. 3. Ne 1. P. 50-51.

195 PCIJ. Interpretation of Judgments Nos. 7 and 8 (Factory at Chorzéw). Judgment of 16 December 1927. Dissenting Opinion by
M. Anzilotti. P. 23.

196 |CSID. Compaiiia de Aguas del Aconquija S.A. and Vivendi Universal S.A. v. Argentine Republic. Decision on Jurisdiction of
14 November 2005. § 72.

07 PCIJ. Société Commerciale de Belgique (Belgium v. Greece). Judgment of 15 June 1939. P. 175, 178.

198 1CJ. Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia
and Montenegro). Judgment of 26 February 2007. § 115.

199 |CJ. Corfu Channel case (United Kingdom of Great Britain and Northern Ireland v. Albania). Judgment of 15 December 1949. P. 248;
ICJ. Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia
and Montenegro). Judgment of 26 February 2007. § 138.

10 schaffstein S. The Doctrine of Res Judicata Before International Arbitral Tribunals: PHD Thesis. Centre for Commercial Law Studies
Queen Mary and Westfield College, University of London and at the Faculty of Law of the University of Geneva. 2012. § 268;
Dodge, William S. Op. cit. 8 1.
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It is worth noting that the effects of res judicata are limited to the parties to the dispute. Article 59, which is
“formulated in negative terms”, is designed to prevent the judgements of the ICJ from being of precedential
nature.’* As the PCIJ stated in the Certain German Interests, “[t]he object of this article is simply to prevent
legal principles accepted by the Court in a particular case from being binding upon other States or in other
disputes”.12

Thus, in international law, the concept of res judicata itself precludes the effect of stare decisis of the ICTs’
decisions.*®* Their decisions in particular cases are binding on the parties to such cases only. Then the
logical question arises: what can be considered as determined by an ICT with binding force for it and the
parties and thus be preclusive in light of res judicata? In order to ascertain which determinations have res
judicata force in a judgement or an award, the distinction should be made between dispositif and the reasons
leading to the determinations in dispositif — motifs. The interplay between them is key to understanding
which parts of ICTs’ decisions should be treated as being res judicata. The PCIJ and the ICJ have
approached the interpretation of their judgements with the premise that dispositif should be read together
with motifs.*** Therefore, in determining the meaning of dispositif, it is necessary to have regard to the
reasons given by an ICT in coming to the decision reflected in dispositif.

However, should motifs have the same preclusive force as dispositif? Some light was shed on this issue
by the PCIJ in the Polish Postal Service in Danzig advisory opinion, where the Court stated that “it is certain
that the reasons contained in a decision, at least in so far as they go beyond the scope of the operative part,
have no binding force as between the Parties concerned”.*® However, as was determined by the Court in
Delimitation Beyond 200 Nautical Miles (Nicaragua v. Colombia), the meaning of dispositif, which is res
judicata, is to be derived from the reasoning in the judgement.'®

Incidental determinations may fall within the category of motifs since they are usually reasons that lead an
ICT to determine whether it has jurisdiction or not, or, if on merits, whether the party’s contention should be
upheld or rejected. However, incidental determinations cannot be equated to the determinations on the
issues over which an ICT has primary jurisdiction. The problem was highlighted in the early jurisprudence of
the PCIJ in the Interpretation of Judgments Nos. 7 and 8 (Factory at Chorzéw) case. The PCIJ there
determined that the alienation of German nationals’ property by Polish courts was illegal.'*” As the PCIJ itself
stated, the latter finding “indisputably acquired the force of res judicata”.*® Indeed, it appears in dispositif of
the judgement on merits. However, the Court stated that the finding of illegality “constitute[d] a condition
essential to the Court’s decision” and was, furthermore, “consequently included amongst the points decided
by the Court in Judgment No. 7, and possessing binding force in accordance with the terms of Article 59 of
the Statute”.**®

Thus, the PCIJ stated that the incidental determination was to be treated as res judicata. As noted by
B. Cheng, this finding of the PCIJ should be read together with the dissenting opinion by Judge M. Anzilotti,
who stated that incidental determinations made exclusively for the purposes of a specific case are not
binding in another case.®

Indeed, as was noted earlier, res judicata force of ICTs’ decisions extends only to the parties to a
particular case and binds them only in the context of that case. Moreover, in his dissenting opinion to the
Factory at Chorzéw (Merits) case Judge M. Ehrlich stated: “It is generally admitted that the principles of
litispendency and res judicata do not apply to questions decided as incidental and preliminary points”.*?* This
supports the understanding that incidental determinations’ res judicata force is circumscribed only to the
reasoning of an ICT in a particular case.

1 Quintana J. J. Op. cit. P. 591.

12 PCIJ. Certain German Interests in Polish Upper Silesia. Judgment of 25 May 1926. P. 19.

13 It is worth stressing for greater clarity that the effects of res judicata in international law might well differ from the effects stemming
from courts’ judgements in domestic legal systems. For a comparative analysis of the preclusionary effects of national courts’
decisions, see Chase O., Hershkoff H., Silberman L., Sorabji J., Stiirner R., Taniguchi Y., Varano V. Civil Litigation in Comparative
Context. St. Paul, MN : West Academic Publishing, 2017. P. 566—594.

14 PCIJ. Polish Postal Service in Danzig. Advisory Opinion of 16 May 1925. P. 30; ICJ. Request for Interpretation of the Judgment of
15 June 1962 in the Case concerning the Temple of Preah Vihear (Cambodia v. Thailand). Judgment of 11 November 2013. § 68.

15 polish Postal Service in Danzig. P. 29.

16 Question of the Delimitation of the Continental Shelf between Nicaragua and Colombia beyond 200 Nautical Miles from the
Nicaraguan Coast. § 61.

17 PCIJ. Certain German Interests in Polish Upper Silesia. Judgment of 25 May 1926. P. 20.

18 Ibid.

19 PCIJ. Interpretation of Judgments Nos. 7 and 8 (Factory at Chorzéw). Judgement of 16 December 1927. P. 20.

120 hid. Dissenting Opinion by M. Anzilotti. P. 26.

121 PCIJ. Factory at Chorzéw (Jurisdiction). Judgment of 26 July 1927. Dissenting Opinion by M. Ehrlich. P. 76.
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Therefore, the early jurisprudence of the PCIJ suggested the methodology that can be employed in
dealing with incidental issues. Indeed, incidental determinations are rather motifs that lead an ICT to the
principal determinations in a case. Although motifs, in principle, can be treated as res judicata,’® it is
incidental determinations that lack the res judicata force in general. Even if they are treated as res judicata,
this does not still prevent other ICTs from reconsidering the matter in subsequent proceedings since the force
of res judicata of such incidental determinations extends only to the framework of a particular case.

3.2. How could the doctrine of res judicata be used by ICTs to exercise incidental jurisdiction?

As has been demonstrated, ICTs have not yet developed a consistent approach to incidental jurisdiction.
When the case at issue involves some “outside” issues, an ICT would address them either from the
standpoint of incidental jurisdiction or by employing alternative techniques that allow to exercise primary
jurisdiction without addressing incidental jurisdiction.

Such a state of affairs can be seen as posing the risk of so-called judicial fragmentation. As P. Webb
explains the phenomenon, judicial fragmentation is “a significant divergence in the reasoning on the
same/similar legal issue or in relation to the same/similar factual scenario”.**® Judicial fragmentation can be
viewed as a sub-category of institutional fragmentations, which refer to the divergence of views among the
international institutions, in the present study — ICTs.*®* Scholars have argued that judicial fragmentation is
seen as resulting in detriment to the predictability of international dispute settlement.?® If ICTs render
contradictory decisions on the same legal issue, states have less trust in these ICTs for the lack of
predictability as to the outcome of litigation. Overall, the consequence is that the legitimacy of these ICTs will
decay.!%

According to R. Wolfrum, legitimacy can be defined as “the justification of authority”.'*” The ICTs’
legitimacy is primarily derived from states’ consent.’?® Viewed from the standpoint of consent, legitimacy is
referred to as “normative legitimacy”, in contrast with “sociological legitimacy”, which is primarily concerned
with the degree of support by relevant constituencies, in the present study — states.”® When ICTs’
legitimacy is considered based on consent, the consent is said to be a “source-oriented factor” in scholarly
studies of ICTs’ legitimacy.**

That being stated, it appears that consent plays the key role in assessing the ICTs legitimacy, whether
normative or sociological. Indeed, it is difficult to imagine the situation where an ICT exercises its jurisdiction
beyond the parties’ consent and the source-based legitimacy of such an ICT decreases, while this ICT still
remains legitimate in states’ views.**!

It can thus be argued that where ICTs “trespass” the boundaries of the authority delegated by states, the
decrease in legitimacy ensues.® In the present situation, exercising incidental jurisdiction on undefined or
unauthoritative grounds may be equal to overstepping states’ consent to dispute settlement. The same effect
follows from the unjustified exercise of jurisdiction over, or mere consideration of, an issue that falls outside
an ICT’s competence. It may be seen as illegitimate that ICTs make determinations on the matters not falling
strictly within their competence. Since international dispute settlement is a consent-based system, states’
consent is crucial to the functioning of an ICT, hence to its legitimacy too.

In order to remedy the situation and prevent it from becoming worse in the future, ICTs may consider
adopting a more reasoned and balanced approach. Furthermore, when dealing with incidental jurisdiction,

122 Marotti L. Between Consent and Effectiveness: Incidental Determinations and the Expansion of the Jurisdiction of UNCLOS
Tribunals I Interpretations of the United Nations Convention on the Law of the Sea by International Courts and Tribunals / ed. by
A. del Vecchio, R. Virzo. Cham : Springer International Publishing, 2019. P. 400.

123 Webb P. International Judicial Integration and Fragmentation. International Courts and Tribunals Series. Oxford : Oxford University
Press, 2013. P. 6.

124 peters A. The Refinement of International Law: From Fragmentation to Regime Interaction and Politicization // International Journal
of Constitutional Law. 2017. Vol. 15. Ne 3. P. 675.

125 1bid. P. 679; Webb P. Op. cit. P. 6.

126 Webb P. Op. cit. P. 6-7.

27 Wolfrum R. Legitimacy in International Law from a Legal Perspective: Some Introductory Considerations /I Legitimacy in
International Law / ed. by R. Wolfrum, R. Volker. Berlin ; Heidelberg : Springer Berlin Heidelberg, 2008. P. 6.

128 Klabbers J., Peters A., Ulfstein G. The Constitutionalization of International Law. Oxford ; New York : Oxford University Press, 2009.
P. 38, 42.

129 hid.

130 The others being process- and result-oriented factors. See Wolfrum R. Op. cit. P. 6; Grossman N., Cohen H.G., Follesdal A.,
Ulfstein G. Legitimacy and International Courts — A Framework /| Legitimacy and International Courts | ed. by N. Grossman,
H. G. Cohen, A. Follesdal, G. Ulfstein ; Cambridge ; New York : Cambridge University Press, 2018. P. 5.

181 This stance can be exemplified by Solomonic decisions. See Grossman N. Solomonic Judgments... P. 55-60.

132 Grossman N., Cohen H.G., Follesdal A., Ulfstein G. Op. cit. P. 5.
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ICTs could enunciate the reasoning in more express terms and adopt a particular methodology to be used in
each particular case.®™® The legitimacy of the ICTs can be reinstated, inter alia, through the coherent
application of law,*** by which judicial integration may be achieved.**®

As was discussed above, the existing approaches to incidental jurisdiction are incoherent. Therefore, it is
desirable that the ICTs take a consistent stance on incidental jurisdiction. However, the ICTs might feel to
some extent constrained by the existing case law and the reasoning elaborated on in previous cases. It
appears that this might have been the very reason for the Annex VIl tribunals in Chagos MPA, Coastal State
Rights, and Enrica Lexie to adopt the reasoning of the PCIJ in Certain German Interests as persuasive.
Indeed, the Certain German Interests seemed to be authoritative enough to follow suit.

It is submitted, however, that the ICTs should not adhere to the approaches that are incorrect or not
suitable for another reason. As was discussed with regard to res judicata, the ICTs are not bound by the
reasoning developed in previous cases. The determinations that are made in a decision in one case cannot
be binding in future cases. For there is no stare decisis force of previous judgements or awards, the ICTs are
free to make deliberations as to how to approach incidental issues arising in cases. If it is argued, on the
other hand, that previous ICTs’ decisions have persuasive force, case law demonstrates that the ICTs still
can abandon the approaches that were developed there and coin their own, more correct ones. The fact that
previous decisions are erroneous or at least imperfect suffices as a reason to adopt a new one with correct
determinations of law. Similarly to where the ICTs have exercised incidental jurisdiction, the ICTs should
approach “outside” issues only from the standpoint of incidental jurisdiction and not resort to strategies that
allow to bypass the respective discussion.

Taking into account that the reasoning of the ICTs as to whether incidental jurisdiction may be exercised
varies, the ICTs should be cautious not to adopt some criteria and elaborate more on others, or abandon
them as well and invent their own approach. Moreover, they may address incidental jurisdiction in express
terms. It is submitted that they could legitimately do so. In that event, they should be inspired by the res
judicata doctrine, which prevents the previous decisions from having binding force in future cases.

Even though the effects of res judicata with regard to incidental determinations are clear, one could argue
that res judicata cannot be an ultimate solution to the lack of coherence. Indeed, it appears that res judicata
doctrine has its primary focus on the effects of ICTs’ decisions. These effects are prospective, namely they
take place only after the decision has been taken. Therefore, the doctrine provides only partial justification for
the exercise of incidental jurisdiction.

It also does not explain why ICTs may exercise incidental jurisdiction from the standpoint of their powers.
To that end, an argument could be made in this respect that ICTs have inherent power to make incidental
determinations.**® One of such inherent powers of ICTs, for example, is the power to rule on their jurisdiction,
which is known as the compétence de la compétence (Kompetenz-Kompetenz) principle.r*” Although
international courts are vested with such a power expressly, it can be said that they have an inherent power
to decide the true scope of a claim.**®

Moreover, from the standpoint of the characteristics of a judgement or an award, if an ICT renders a
decision on the issue outside its competence, such a decision is null.**® Therefore, the exercise of incidental
jurisdiction may be seen as exceeding ICT’s competence. In that regard, res judicata does not buttress the
ICTs’ power to exercise incidental jurisdiction since the sole fact, that the decision will not have binding and
preclusive effect except for the parties to a certain case, does not cancel the fact that such a decision may
still be null. On the other hand, it is safe to argue that absent the agreement of both parties to the dispute, it
is impossible to submit an ICT’s decision to another tribunal for review.**® Thus, except for the International
Centre for Settlement of Investment Disputes framework,** the annulment of a judgement or an award is in
practice rarely possible, even if it was rendered in excess of ICT's competence.

133 Grossman N. Solomonic Judgments... P. 60.

134 McDermott Y., Wedad E. Legitimacy // Research Handbook on International Courts and Tribunals / ed. by W. A. Schabas,
S. Murphy. Cheltenham ; Northampton : Edward Elgar Publishing, 2017. P. 245.

135 Webb P. Op. cit. P. 6-7.

186 Harris C. Incidental determinations... P. 435-436.

187 Competence-competence (French, German). For more thorough discussion, see Cheng B. General Principles of Law as Applied by
International Courts and Tribunals. Cambridge ; New York : Cambridge University Press, 2006. P. 275-278.

138 Kolb R. The International Court of Justice. Oxford : Hart Publishing, 2013. P. 188—190.

139 Cheng B. Op. cit. P. 261.

140 Qellers-Frahm K. Judicial and Arbitral Decisions, Validity and Nullity // Max Planck Encyclopedia of Public International Law. URL:
https://opil.ouplaw.com/display/10.1093/law:epil/9780199231690/law-9780199231690-e53?rskey=YY swy3&result=1&prd=MPIL
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Conclusion

Existing case law in which ICTs have exercised incidental jurisdiction does not demonstrate coherence of
approaches. While some ICTs exercise incidental jurisdiction and address the implicated issue problem,
other ICTs rather avoid addressing incidental jurisdiction in order to still exercise jurisdiction over an “inside”
issue that falls within these ICTs’ primary jurisdiction. The lack of coherence among ICTs on incidental
jurisdiction leads to the decrease in ICTs’ legitimacy. The lack of coherent justification for the exercise of
incidental jurisdiction may be treated as overstepping the boundaries of states’ consent to dispute
settlement, which leads to legitimacy concerns. Moreover, the diversity of approaches to the same legal
problem, namely incidental jurisdiction, leads to judicial fragmentation, which, in turn, can be the cause of the
decay of ICTs’ legitimacy.

The res judicata doctrine may to some extent justify ICT’s exercising incidental jurisdiction. It appears that
ICTs may refuse to take into account previous decisions of ICTs that have exercised incidental jurisdiction if
such decisions are incorrect since the reasoning of an ICT on incidental issues cannot be considered to have
res judicata force. Moreover, it is possible for ICTs to rely on res judicata in order to exercise incidental
jurisdiction. However, it is necessary to acknowledge that res judicata cannot provide a comprehensive
justification for ICTs’ exercising incidental jurisdiction.

OCYLECTB/IEHVE MEXAYHAPOAHbLIMU CYAAMW BCMTOMOIATE/IbHON
HPUCANKUNN: COIMMTACOBAHUE NOAXO40B
YEPE3 KOHLUEMNUWKO RES JUDICATA

CUNKVH 4. B.
CunkuH  AmuTtpuii BnagumumpoBuy  —  3kcmepT B 0bnactu
MexayHapofgHoro npasa, maructp npasa (HWY BLU3), Mocksa, Poccus
(dmitr.silckin2013@yandex.ru). ORCID: 0009-0001-7380-0645.
AHHOTauuA

MpoBeAeHHbIi aBTOPOM aHasIM3 MO3BOMAET YTBEPXAaTb, UYTO MeXAyHapofdHble CyAbl W TpubyHaslbl MOTYT OCYLLEeCTBNSATb
BCMOMOraTe/ibHyl0  IOpPUCAMKLMIO, OAHAaKO WX MpakTuKka CBWAETENbCTBYET O TOM, 4YTO Ha HACTOAWMIA MOMEHT OTCYTCTBYIOT
nocnefosarefibHble 1 efMHoo6pasHble NoAXoAbl K ee OCyLiecTB/ieHn0. B pabote Takke NpoBOAMTCA aHa/M3 MexaHUM3MOB 06xofa
HeobX0AMMOCTN OCYLLECTB/IEHNsT BCNoOMoratenbHoW topucaukumn. OTMevaeTcs, UYTO MeXAyHapogHble cyfbl W TpubyHaslbl MOryT
«n3beraTb» OCYLLECTB/IEHNS BCMOMOraTe/IbHON PUCONKLMM N3 COOOPAXKEHWIA COXPAHEHUST NErMTUMHOCTW, NOCKO/IbKY PaccMOTpeHue
BCNOMOraTe/ibHbIX BOMPOCOB MOXET BECTW K MPEeCTYMN/IEHNI0 COrnacus CTOPOH Ha npouedypy paspelleHvs cnopa. Beugy atoro asTop
nccneayetr BO3MOXHOCTU OCYLUECTB/IEHWNS BCMOMOraTe/IbHON HOPUCAMKLMM B CUTYauMsaX, KOrda MexayHapoAHble Cyfbl U TPMbyHasbl
npegnoyunn ee «msberatb». B cTaTbe 060CHOBbLIBAETCA, YTO caM (haKT Ha/MuMs pasHbIX MOAXOAOB K BOMPOCY OCYLLECTB/EHWA
BCNOMOraTe/lbHOM OPUCAUKLMN MOXET BECTU K CYAENCKON hparMeHTauum n ocnabneHuio NermTMMHOCTU MeXAyHapoaHbIX CYAoB 1
TpubyHanoB. B 3Toi CBS3W aBTOP OOOCHOBbLIBAET HEOOXOAMMOCTb YTBEPXAEHUA Moc/efoBaTe/IbHOro NoAxofa K OCYLeCTB/IEHU0
MeXAYHapoAHbIMM cyAamy 1 TpubyHanamy BCNoMOratenbHOW pUCAMKLMN U NPUXOAUT K BbIBOZY O TOM, YTO MOCNeAoBaTes/lbHbIN
noaxoA, MOXeT ObiTb BblpaboTaH NyTeM MpUMEHEHMs KOoHUenumun res judicata, B Culy KOTOPON peLleHne MexayHapogHoro cyga uim
TpubyHana He sBnseTcA obs3aTenbHbIM, KPOME Kak [/ CTOPOH Crnopa B pamMKax KOHKPETHOro crnopa. Takke fenaeTcs BbiBog 06
OTCYTCTBUW Y peLLeHni No BCnoMoraTe/ibHbIM BONpocam Cusbl res judicata. B cBA3u ¢ 0TCYTCTBMEM 0653aTeNbHON CUMbl Y peLleHnii No
BCNOMOraTe/ilbHbIM BOMpPOCaM PE3IOMUPYETCH, UTO MeXAyHapofHble CyfAbl U TpMOyHasibl MOTyT OCYLECTBASATb BCMOMOraTesibHyro
IOPUCAMKLMIO, HE BbIXOAA NPWU 3TOM 3a pPamKu coriiacvsa CTOPOH. [pu 3TOM B cTaTbe fenaeTcs BbIBOA W O TOM, YTO KOHUENuus res
judicata He MoxeT cama no ce6e 6bITb AOCTATOYHBIM OCHOBaHMEM A1 OCYLUECTBMEHWS MeXAyHapoLHbIMU cyaamu 1 TpubyHanamu
BCMOMOraTesibHOl I0pUCAMKLMN, MOCKOMbKY POSib KOHUENUUK res judicata B 3TOM OTHOLLIEHUM OrpaHnyeHa.

KnioueBble cnoBa

BCroMoratenbHasi topucaukuysi, res judicata, paspelleHVe MeXAyHapOoAHbIX CMOpOB, MexAyHapofHble cyfAbl W TpUGyHabl,
NErNTUMHOCTbL MEeXAYHapOAHbIX CYL0B U TPMGYHaoB

Ana uutuposaHua: Cunkud [.B. OcywecmsneHue MexoyHapOOHbIMU Ccydamu BcrioMo2ame/ibHol Hopucoukyuu: coe/iacosaHue
nooxo0o8 yepe3 KoHyenyuio res judicata // XXypHan BLUD no mexagyHapogHomy npasy (HSE University Journal of International Law).
2024.T. 2. Ne 3. C. 25-41.
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AHHOTauuA

Onupasicb Ha aHanu3 npakTukn MexayHapogHoro Cyga B 06/1acT CaMOOTBOAOB M OTBOAOB CYAEil, aBTop CTaTbl NpeanpuHumaeT
NnonbITKY [OKTPUHANIBHOIO OCMbICNIEHUS 3TOr0 UMHCTMTYTa. OTBOA CyAbM, a Takke TeCHO CBf3aHHble C HWM KaTteropuu
6ecnpucTpacTHOCTU M HEe3aBUCUMOCTU, 06peTalnT BCE 6O/bLUYID aKTyaslbHOCTb B COBPEMEHHbLIX MeXAYHapOAHbIX CyLebHbIX
6atannax. 3TO C/OKHbIE U MHOTOACNEKTHbIE MOHATUS, KOTOPbIE B KOHTEKCTE M3YUYeHUs1 MeXAyHapo4HOro npaBocyams He noayvmiun
[OMKHOTO OCBELLEHMS B POCCUIACKONM Hayke MexXAyHapoAHOro npasa. Konniusum npaBoBOro craryca CyAbu MOryT ObiTb YC/IOBHO
pasgeneHbl Ha ABa BuAa: KOA/IM3UM MOCTOAHHOTO HECOOTBETCTBUS U KOMM3UW BPEMEHHOTO HECOOTBETCTBUS, UTO OTPaXEHO B
Cratyte MexagyHapogHoro Cyga v ero npaktuke. EgBa nm He B kakaoMm cyge, Bkawouvas MexayHapogHbein Cya, cywecTBytoT
MeXaHU3Mbl YCTPaHEHWS BO3HMKAIOLWEro Yy CyAeli KOHMIMKTa WHTEPECOB, KOTOPbIA MOPOXAAET WM MOXET MopoxaaTb
NPUCTPaCTHOCTb, CO34aeT UM MOXET CO3aBaTb COMHEHME B He3aBUCUMMOCTU. O HaKO NpakTuka UMeHHo aToro Cyaa npeacrasnset
0CO06bIi MHTEPEC B CU/Y Er0 OYEBUAHOMO aBTOPUTETA M HAKOM/IEHHOTO 3a MHOIME roAbl OMbiTa B peLleHny No406HbLIX BOMPOCOB.

KnioueBble cnoBa

MexpayHapogHblii Cya, 0TBOA, CAMOOTBO/, CyAbs, 6eCNPUCTPACTHOCTb, HE3aBUCMMOCTb, NPEAB3SATOCTb

Ana untuposaHusa: Kncenesa O.A. [lpakmuka camoomsodos u omsodos cydeli MexdyHapooHozo Cyda /I XXypHan BLU3 no
mexpayHapogHomy npasy (HSE University Journal of International Law). 2024. T. 2. Ne 3. C. 42-51.

https://doi.org/10.17323/jil.2024.23987

BeBepneHue

MpobnemaTvka OTBOLOB W CamMOOTBOLOB Cyfeli MeXAyHapoAHbIX CyAOB MOYTU He Wu3yyeHa B
OTEYECTBEHHOW [OKTPUHE, XOTA B NocriegHee Bpems 0TBOAbI HEPEOKO UCMO/b3YTCA CTOPOHaMuM crnopa
Kak BakHas 4acTb CyAeOHOli cTpaTerMm npu paccMOTPEHWW fena B MeXAYHapoAHbIX cydax WU
TpubyHanax. B 3ToM OTHOLLEHUN NOKa3saTesibHa npakTuka MexayHapoaHoro Cyaa (nanee takke — Cyn),
N CCbISIKM HA Hee aKTMBHO NPUBOAATCH B 3asB/ieHUsX 06 OTBoAax cyneil u apbuTpoB B CaMbIX pasHbIX
MeXAyHapoaAHbIX CyAeOHbIX MHCTaHLUMAX.

Poccusi BnepBble CTOMKHyNacb ¢ Npobnemoit 0TBOAOB M CaMOOTBOAOB cyfein Cyaa B Aene YkpauHa
npomus Poccutickol ®edepayuu (MpumeHeHue KoHseHyuu 0 6opbbe ¢ ghuHaHcuposaHUeM meppopusma
u KoHseHyuu o siuksudayuu scex ¢hopm pacosol ouckpumuHayuu). 13 n. 7 peweHuns Cyaa ot 31 aHeaps
2024 ropa cniegyeT, 4TO C camoro Hadvasna cyaebHoro pasbupartenbctBa cyaps Cyga ot Poccum
K.T. FeBopraH npounHdgopmuposan lNpegcenarens Cyga o HaMepeHUn He yvyacTBoBaTb B pacCMOTPEHUN
fena (MHbIMK crioBamu, B3sin camooTeog)?. M. 3 ¢T. 31 CtaTtyta Cyaa ycTaHaBNMBAaET, YTO €C/iv B COCTaBe
Cye6HOro NPUCYTCTBMSA HET HM OAHOTO CyAbW, COCTOSILLErO B rPaX4aHCTBE CTOPOH, TO Kaxaas M3 3TuX
CTOPOH MOXeT u3bpaTb cyabto ad hoc. B cBow ouepefb, HasHaueHHbIli BMecTo K. [eBopraHa cyaps
ad hoc N.A. CkoTHVKOB (cyabs MexayHapogHoro Cyaa B 2006—2015 rr.) 27 dpeBpania 2022 roga Takke
yuwlen B OTcTaBky (MpUuMHa B peLlleHMM He ykasaHa). BmecTo Hero cyapei ad hoc oT Poccumn B 3TOM
cnope CTasa M3BECTHbIN POCCUIACKWIA HOPUCT-MeXayHapoaHuK b. P. TyamyxameaoB, B NPOLIOM — CyAbs
MexayHapoaHOro yrosioBHoOro TpubyHana no PyaHae (2009-2015 rr.) n cyabst ANennsiuMOHHOM nanartbl
MexayHapoaHbIX TpubyHanoB no PyaHae n no 6biBweii KOrocnasum (2012-2015 rr.).

! B paHHOll cTaTbe 4YacTWYHO BOCMPOU3BOAWTCS TEKCT, paHee ny6nuMKoBaBLUWiicS B 6Grore aBTopa Ha mopTasie 3akoH.py:
https://zakon.ru/blog/2024/3/18/otvody_i_samootvody_sudej_v_praktike_ms_oon (gara o6pawieHus: 20.10.2024).

2 1CJ. Application of the International Convention for the Suppression of the Financing of Terrorism and of the International
Convention on the Elimination of All Forms of Racial Discrimination (Ukraine v. Russian Federation). Judgment, 31 January
2024. URL: https://www.icj-cij.org/sites/default/files/case-related/166/166-20240131-jud-01-00-en.pdf  (gata obpalyeHus:
18.03.2024).
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1. TMpUHUMNbI HE3aBMCUMOCTU M 6GecnpucTpacTHOCTU Kak pyHAaMeHTas/lbHass OCHOBa
BO3MOXHbIX OTBOA0B U CaMOOTBOA0B cyaeit

HesaBucumocTe 1 6GECNPUCTPACTHOCTb  CyAbW  SB/ISKOTCA  K/HOYEBbLIMW  37leMeHTamn  1t060ro
cyponpoussoacTea. Cnopsuime CTOPOHbI BrpaBe OXuAaTb, YTO CyAbs, paccMaTpyBalLniA UX chop,
obnagaert onpefeneHHbIMU XapakTePUCTMKaMM, BKIOUYas HEOOX04MMbIA YPOBEHb KOMMETEHLUN, & TaKkKe
HE3aBNCUMOCTbLI) OT BHELLHEro B/IMSIHWS M GEecnpucTPacTHOCTLIO®. MPUCTPACTHOCTL CyAbU CTABUT MOZ
COMHEHMe NpaBOMEPHOCTb W NErMTUMHOCTb BbIHECEHHOTO UM (C €ro yyacTuem B COCTaBe KOMieruu)
pelweHns. B [OOKTpUHE cumTaeTcs, 4YTO MNPUCTPaACTHOCTb Cyaeil B KOHKPETHOM Aene sBAseTcs
HapylleH/emM npaBa CTOPOHbI  Cropa Ha  crnpaBeAnvBoe  cyae6GHoe — pasbupatenibcTBo*.
BecnpucTpacTHOCTb Kak TakoBas He BbICTynasia npeiMeToM CaMOCTOATEIbHOIO Hay4YHOro ucc/iefoBaHns
W nonagasia B NMose 3peHns yueHbIX NMb CAy4valiHo, Korga (ookyc nx BHMMaHmus 6bl1 0bpalleH Ha NHble
Bonpockl. Kak cneacrteme, COBpPEMEHHbIE TeopeTU4Yeckne npeacTtaBneHnss o 6ecnpucTpacTtHOCTH
HEeCKO/bKO PasMbITbl 1 GECCUCTEMHbI®.

Mpu 3TOM HejaBHME NCCNefOoBaHNA NMOBELEHNS CyAel NokasbiBatoT, YTO, HECMOTPS Ha BO3BOSUMYHO B
abconNoT M AeKapypoBaHHY) caMMMK CyabsMKU 6eCnpUCTPacTHOCTb, Ha MPaKTUKe JINYHblE KavecTsBa
CY[bW HEN3BEXHO OKa3blBAKT B/IMAHNE Ha OLEHKY (DAKTUYECKMX W MpaBOBbIX 06CTOATE/LCTB, Ha XO4 U
pesynbtatbl 06CYXAeHWSA fena ¢ APYTMMKW CyAbAMU M B KOHEYHOM CYETe Ha MNPUHUMAEMOEe CyAoM
peweHne®. K Takoro pofa HeOTbEM/IEMbIM JIMUHBIM KauyecTBam OTHOCATCS pacoBasi M reHgepHas
NPUHaAEeXHOCTb Cyfe, ux camonaeHTudmkaumsa B Bonpocax penvurum, noanTuieckme B3rsibl U UHble
BO33peHuns. Kpome TOro, B psafdy 9TUX KayecTB cnefyeT YNoMsHYTb NPO¢IECCUOHasTbHBIA  OnMbIT,
NOMTyYEHHbIA 00 U3bpaHWs Ha [AO/MKHOCTb CyAbW. YUUTbiBas KOMMErnasibHoe paccMoTpeHue fen B
60/bLIMHCTBE MEeXAYHapOAHbIX CYA0B, HEMasIY0 POJib UFPaT 0COBEHHOCTUN XapakTepa u yMeHue cyabu
BbICTPanBaTb NPOAYKTMBHbIE paboyne OTHOLLEHMS C YSIeHaMW KOerum.

Kak nuweT . SpHaHgec, HauMoHa/IbHOCTb Y MECTO MPONCXOXAEHUS OKa3bIBAKOT peLlarLLee B/IMsHUe
Ha MeXayHapoaHbIX Cydel, B CBA3M C YeM NPeaB3sATOCTb C UX CTOPOHbI KaXKETCS Hen3GexHoi’. B To xe
Bpems 3. BoiiTeT, nccnegosasLumnii Bonpockl 6ecnpmucTpacTHOCTU Ha npuMepe cyaein Esponeiickoro Cyga
no npasam yenoseka (ganee — ECIMY), yTBepxaaeT, UTO OTCYTCTBYHOT CTATUCTMYECKNE JOoKa3aTe/lbCTBa
TOro, YTO NpaBoBasi Ky/ibTypa W reononunTUKa BbICTYNalT BaXkHbIMW (dakTopamu NpeaB3saToCTU Cydei.
TeM He MeHee OH KOHCTaTUpyeT CyLleCcTBOBaHUE [OCTATOYHOro 06bema AaHHbIX, NOATBEPXAAOWNX, YTO
cyabn ECIMY ABNSAOTCA NONUTUYECKUMU akTopaMu, TO eCTb 061a4at0T NONUTUYECKUMU NPELNOUYTEHUSAMMU,
KOTOpble BAUAIOT Ha (hOPMUPOBaHME X peLleHniid,

B OTHOLLEHMU PUCKOB BO3MOXHOI MPpeaB3ATOCTU CO CTOPOHbI MEXAYHAPOLHbIX CyAei U BapnaHToB nX
MUHMM3ALUN B  MEXAYHAPOLHbLIX Cygax MNPUMEHSAIOTCA pas/inyHble WHCTPYMeHTbl. Kak oTmevaer
M. Afilapc, B pasiU4YHbIX MEXOYHApPOAHbIX Cygax W TpubyHanax COOTBETCTBYHOLIME MEXaHU3MbI
HeogMHakoBbl. OfHM MOryT aBTOMaTWYeCcKM AuaTtb CyAbl0 MpaBa paccMaTpvBaTtb Aer10, CTOPOHON B
KOTOPOM SIB/IIETCS TOCYAAPCTBO rpaxaaHcTBa cyabn®. Kak npegycmotpeHo n. 3 cT. 8 MNpunoxeHus 2
«[JOroBOPeHHOCTM O Npasunax u npouenypax, perynmpyowmx paspeLleHme cnopos» K MappakeLickomy
cornatleHnio 06 yupexpaeHun BceMupHol ToproBoit opraHusauum 1994 roga, B cOCTaB TpeTemnckoi
rpynnbl He [O/MKHbl BXOAWUTb TpaXKaHe TrocyAapcTB-Y/IEHOB, MPaBUTELCTBA KOTOPbIX SABASAKTCA
CTOPOHaMM criopa uav TPeTbUMM cTopoHamn'®, [lpyrue paspeLuaioT cyfibe y4acTBOBaTb B 3aCefjaHum, HO

3 Bassett D., Perschbacher R. Perceptions of Justice: an International Perspective on Judges and Appearances /| Fordham
International Law Journal. 2013. Vol. 36. Ne 1. P. 137.

4 Cassesse A. International Criminal Law. Oxford; New York : Oxford University Press, 2003. P. 393-394; The Challenge and
Recusal of Judges of the International Court of Justice / ed. by C. Giorgetti. Brill : Leiden, Boston, 2015. P. 183, 393.

5 Geyh C. The Dimensions of Judicial Impartiality // Florida Law Review. 2014. Vol. 65. Ne 2. P. 493.

5 Maucec G., Dothan S. The Effects of International Judges’ Personal Characteristics on Their Judging // Leiden Journal of
International Law, 2022. Ne 35. P. 888.

7 Hernandez G. Impartiality and Bias at the International Court of Justice // Cambridge International Law Journal. 2012. Vol. 1.
Ne 3. P. 184.

8 Voeten E. The Impartiality of International Judges: Evidence from the European Court of Human Right // American Political
Science Review. 2008. Vol. 102. Ne 4. P. 418.

® Allars M. Disqualification for Bias and International Tribunals: Room for a Common Test // Missouri Law Review. 2013. Vol. 78.
P. 383.

1 Mpo6nembl, BO3HMKAOLME B TOM YMC/ie N0 AAHHON NpUYMHe Npu hopMMpPOBaHUM TpeTelicknx rpynn B OpraHe no paspeLueHuto
cnopoB BcemypHoii Toprosoli opraHusauum, 6b11m n3noxeHsl B pabote A. C. VicnonnHosa: McronuHos A. C. K 20-nemuto BTO:
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CTpemsiTcs cbaslaHCUMpoBaTb WHTEPECHI CnopsAWwmX CTOpoH. Hanpumep, B MexayHapogHom Cyae
Mpeacepatens 1 Buue-npegcepatens Cyna He MOryT npefcenarenbCTBOBaTh B Aene, rae OfHOM u3
CTOPOH BbICTYMNaEeT rocyJapcTBo UX rpaxaaHcTeal.

CratyT Cyga He TOMbKO yCTaHaBMUBAET B CT. 2, 4To Cyn, COCTOUT «M3 KONJIErMN HE3aBUCUMbIX Cyael,
n36paHHbIX, BHE 3aBMCMMOCTU OT UX FpaXKLaHCTBa, U3 YucCa /i, BbICOKMX MOPasIbHbIX KA4eCcTB», HO U
COAEPXNT BMOJIHE KOHKPETHOE (hopmanbHOe TpeboBaHMe K KaHAMAaTy Ha AO/MKHOCTb CyAbUW: Takoe NnLo
OO/MKHO yAOBNETBOPATL TPEOOBaHWUSAM, NPELbSBASEMbIM B €0 CTpaHe A/ Ha3Ha4YeHWs Ha BbicLIMe
Cyfeb6Hble AO/MHKHOCTU, UK ABNSATLCS KOPUCTOM C MPU3HAHHLIM aBTOPUTETOM B 061aCT MeXAyHapoaHOro
npaBa. B gaHHOM criyyae MPOUCXOAUT CMELLEHME HaLUMOHA/IbHbIX U MEXAYHapOAHbIX 3/1EMEHTOB Mpu
3aMelleHnn cyaebHbIX A0/MKHOCTEe?, UTo, C OfHOI CTOPOHbI, COOTBETCTBYET OMpPeAe/seHHbIM LieNam
OTNpaB/IeHNs MexAyHapo4HOro npaBocyaus, a c Apyroin — co3gaeT AUXOTOMMI0 MPaBOBOro cTartyca M
pUCKN [N HE3aBUCUMOCTU CyAeil NMPUMEHWTENbHO K OTAENbHbIM cnopam. PUCKM 3TW, KOHEYHO, B
6oNblUel CTEMEHM CBOWCTBEHHbl CyAam WHTErpaunoHHbIX 06beanHeHui, rae  dusndeckne u
opyaMyeckme nvua MoryT CTaHOBWUTLCH yyacTHMKamu cropa. TO eCTb OAHU U Te Xe KpuTepuu,
oTCblalWmMe K MeCTy MpPOUCXOXKAEHMA W TpaxX4aHCTBy cyAbu (Kak MPOSIBAIEHMIO YCTOWYNBOWA
HOPUAMYECKO CBA3N YesioBEKA C rocygapCTBOM), HOPMAaTUBHO MOJIOXKEHbI B OCHOBY (DOPMUpPOBaHMS
camMoro cygebHoro npucyTCcTBusi, a Takke B OCHOBY MOCTPOEHMS JIOTUKW A1 BbISIBNEHWS HA/IMUMA WK
OTCYTCTBUSA 6eCNPUCTPACTHOCTYU CYAbW.

OueBugHo, 4To paspabotumkm Ctatyta U PernameHta Cyga MCXogunum m3 TOro, YTO rPaxaaHCTBO
Cy[lb/ HE MOXET B/MATbL Ha ero 6ecnpucTpacTHOCTb U HE JO/MKHO CTAHOBUTLCS OCHOBaHMEM AJ/18 0TBOAA,
MOCKO/IbKY FpaXAaHCTBY MPOTMBONOCTAaB/IEHA CTATYCHOCTb, penyTauumsa camoro cygbmn 1 Cyga B Lesiom, To
€CTb 0CO3HaHMNe KOHKPETHbLIM CyAbeli cebs Kak YacTu e4MHOro Lesioro — cyae6bHoro npucyTCTBuSI.

M3noxeHHoe cyxaeHue BepHO Kak ansa cynein Cyaa, tak u ansa cygei ad hoc, HasHayaeMbIX B c/ydvae
OTCYTCTBUSA B cocTaBe CyAa NOCTOSHHOIO CyAbMW, COCTOSLLEro B rpaxaaHcTBe CTOpoH(bl) crnopa (cT. 31
Cratyta Cyga). OfHako npakTMka BbISBNSET HECOBEPLUEHCTBA 3TOW «MOAEM paBHOBecusi». Kak
nokaseiBaetr cratuctmka Cypga, cyaby ad hoc, Kak npaBw/io, rONOCYHT B NOAAEPXKKY HA3HAYMBLUENO WX
rocygapctea'®. B oTHoweHUn cyaeit ad hoc BbICKA3bIBAOTCS COMHEHMSI B UX HE3aBUCUMOCTW OT
HasHauMBLUero rocygapctea'®. AHasIoOrMyHble apryMeHTbl O 3aBWCMMOCTU MOCTOSIHHBIX cyaeil oT
rocyaapcTs, KOTOpbIe BbIABMIa/IM UX Ha JO/HKHOCTb, BCTPEYaloTCs B iMTepaType. Peub MOXET UATY Kak O
rny6oKo MNOAMTU3MPOBAHHOM MNPOLECCE Ha3HaYeHUs Cyfeil MexayHapoAHbIX CYA0B («MOCKOMbKY CyAbK
HasHavatoTCsa rocyapcTBamu, OHM 3ab0TATCA O TOM, YTOObI CyAbW OblIN HE C/IMLLKOM HE3AaBUCUMbIMU,
BblIGUpas 13 ymcna fO/MKHOCTHbIX UL, KOTOPble NPOLAEMOHCTPUPOBAIN HAAEXHOCTb 1 COOTBETCTBYIOLLEE
OXWJAHUAM OTHOLLEHNE»™®), TaK U O TOM, HAacKO/IbKO AelCTBYIOWMIA Cyabs NNaHVPYET B AasibHeiillem
CBS13bIBaTh CBOI CY/Ib6Y 1 Kapbepy C Ha3HAYMBLLVM €r0 rocyaapcTBom?®,

Henb3a 0gHO3HaYHO yTBEPXAaTh, YTO rPaX4aHCTBO YMaUIAET HE3aBMCMMOCTb Cyael MexXayHapoaHbIX
cyfoB. [leno B Tom, 4YTO abconoTu3aumMm HEraTMBHOIO BIUSHMSA TPaKAaHCTBa MPOTMBOMOCTAB/EHbI HE
TOMbKO MpaBwia MNpPoUeAypbl Ha3Ha4YeHus cygeil B MeXAyHapoAHbIX cygax, HO U  (dakTU4ecku
CKragplBatomecss 06CTOSATENbCTBA, CBUAETENbCTBYHOLME O TOM, YTO CyAbW He Bcerga CTaHOBATCSA
«3a/I0KHMKaMM» CBOET0 rpaxAaHcTBa WM MHOM NPaBOBOW CBA3W C Ha3HAYMBLUMM TOCYAApPCTBOM Mpu
ro/1I0COBaHMU MO CYLLLECTBY KOHKPETHOMO Crnopa B MeXayHapoAHoM cyae. MoXHO NpyBeCTU NpUMEp CyAbu
L. AHUMNOTTK, KOTOPbIA, ByAyYn UTASTbSHCKUM IOPUCTOM U cyAbei MoCTOSIHHOW Nanatbl MeXayHapoaHoro
npaeocyaus, B gene C.C. Yum6s100H (BenukobpumaHusi U op. npomus lepmaHuu) 1923 roga ronocosan
NPOTMB 1CKa, NOAAHHOIO NPaBUTE/IbCTBOM €r0 POAHOI CTpaHbIY.

Kpumuyeckull 83271510 Ha npakmuky OpeaHa no paspeweHuto criopos // Toprosas nonutuka. Trade policy. 2015. Ne 1/1.
C. 12-15.
2 Allars M. Op. cit. P. 383.
2 MexdyHapodHoe npaso (Volkerrecht) | nog peq. Butuyma B., Bote M., Jonbuepa P. M. : HdoTponnk Megua, 2011. C. 992.
3 Ma X., Guo S. An Empirical Study of the Voting Pattern of Judges of the International Court of Justice (2005-2016) /| Erasmus
Law Review. 2017. Vol. 3. Ne 10. P. 174; M. Kuijer. Voting Behaviour and National Bias in the European Court of Human Rights
and the International Court of Justice /| Leiden Journal of International Law, 1997. P. 49-67; Suh. I.R. Voting Behavior of
National Judges in International Courts // American Journal of International Law. 2017. P. 163-174.
Ogbodo S. G. An Overview of the Challenges Facing the International Court of Justice in the 21st Century I/ Annual Survey of
International & Comparative Law. 2012. Vol. 18. Ne 1. Art. 7. P. 108.
Posner E., Figueiredo M. de. Is the International Court of Justice Biased? // John M. Olin Program in Law and Economics
Working Paper Ne 234. 2004. P. 11-12.
% Ibid.
7 ICJ. S.S. Wimbledon (U.K. v. Japan), 1923 P.C.1.J. (ser. A) Ne 1 (Aug. 17) // Publications of the Permanent Court of International
Justice, Series A, Ne 1.
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Be3ycnoBHo, cyllecTByOT gpyrme npumepbl. Ecnv obpatutbes K peweHnio Cyga no pucaukuum ot
2 (peBpans 2024 roga (YkpauHa npomus Pocculickoli ®edepayuu)'®, To MOXHO YBUAETb, UTO CyAbS
ad hoc ot YkpauHbl ppaHuy3 N. Ooge (Y. Daudet) no Bcem Bonpocam, BbIHECEHHbLIM Ha rof10COBaHue,
nNpUcoeauHUICA K 60MbLUMHCTBY cyfeil. Cpean nNpovero OH NoAAepXan pelleHne O TOM, YTO BOMpOChI
NpaBOMEPHOCTM CheuuasibHO BOEHHOW onepauun v npusHaHua [oHeukoi u JlyraHckoil HapogHbix
Pecny6nuk He BXoAAT B topucavkumio Cyaa B pamkax AaHHOro Cropa, YTo pPe3ko Cy3u/io LWaHChl YKpauHbl
Ha o6LlKWii ycnex B 3TOM Aefie, TeM CaMbiM COXpaHMB 0OLLMI MONOXUTENbHbIA adochekT ans Poccun ot
peweHnst B uenom®. CTouT, KOHEUHO, OTMETUTb, YTO (HOPMY/IMPOBKM 0C060r0 MHeHWst cyabn ad hoc
N. fofe® He MOryT GbITb O/HO3HAYHO KBAU/TMCHMLIMPOBAHbI Kak NMOTHOCTLI0 GecnpucTpacTHble. Hanpumep,
0 Ha/IMuymm chopmMpoBaBLLENCA TOUYKM 3PEHUA elle [0 OLUEHKM (hakTUYecKu npefcTaB/ieHHbIX B Aene
[loKasaresibCTB M [0BOAOB CTOPOH (BeAb 3TO He CTajus pacCMOTPEHUs fefna Mno CywecTBy) MOryT
CBUAETENLCTBOBATL Takue ¢pasbl, Kak «HET COMHEHWIi B TOM, 4YTO nosegeHme Poccum Hapywaet
MexayHapogHoe npaBo» (nap. 3), a Takke «HEeT COMHEHM B TOM, 4TO Poccusi HenpaBoOMEpPHO
ucrnonb3oBasia KOHBEHUMIO O reHouuge [AN1s OonpasBAaHus CBOeil ‘“cneunasibHONM onepauun™ K
«noBegeHne Poccun, HECOMHEHHO, npeAcTaBnser coboil HapylweHue ApyrMx HOpM  obLiero
MexayHapoaHoro npasa» (nap. 24). OgHako B utore cyabsa ad hoc V. floae hopMmynupyeT BbIBOA, O TOM,
yTo, «pasymeetcs, peweHne Cyga O ero PUCAVKLUN HUKOMM 06pas3om He npejpeLtaeT Bonpoc O TOM,
NpOTMBOPEUMT SIM MoBefdeHne Poccun mexpayHapogHomy npaBy» (nap. 25). Takoil BbiBOg — Hekoe
OTCTYMNJIEHNE OT paHee W3NOXEHHbIX UM (OPMY/IMPOBOK, KOTOPOE B COBOKYMHOCTW C (hpasoi,
NCNoNb30BaHHOI B camMoOM Havane nap. 24 («MHe AeNCTBUTENbHO Obl/10 TPYAHO CieaoBaTh 3a YKpanHoii
B 3TOM acrnekTe crnopa v onpegennTb nosioxeHne KoHBeHUuW, KOTOpoe Poccus HapyLimnia), AaeT noyvsy
ONA pasvbllL/IeHW Ha TeMy He3aBUMCUMOCTU, a He GecnpucTpacTHocTh. Ocoboe MHeHve B AaHHOM
c/lydyae MOXET ObiTb OLEHEeHO Kak Ae-(hakTo NonbiTKa 3alWuTUTb WMHTEePechl Ha3HAYvBLLErO CyAbio
rocygapctea. B nutepaTtype yxe oTMeuyanacb npo6ieMarvyHOCTb 0C06bix MHeHwid cyaeli ad hoc,
Ha3HayaeMbIX rocygapctsaMv B TOM c/lydae, ec/v npu paccMOTpeHun cnopos B MexayHapogHom Cyae
C Ux yyactnem B coctase Cyaa HeT cyfbu 13 3TOro rocyaapcrsa.

Bce 3TO NOATBEPXAAET MHEHME O TOM, 4YTO GEeCrnpUCTPACTHOCTb — CMIOKHAA KOHUEnuus, Ans
MOHUMAaHWA NPUPOABLI KOTOPOI HEO6XOAMMO OTBETUTL Ha BOMPOC: GECNPUCTPACTHOCTL MO OTHOLLIEHMIO K
uyemy?#

Ha Haw B3rnsz, CNopHbIM NpeacTaeT yTBepXxaeHne o Tom, 4Yto ans Cyga 6ecnpucTpacTHOCTb, Kak
npaBuio, TpebyeTrcsa B CMbIC/ie cyaebHOl He3aBMCUMOCTM, YTO O3HA4YaeT BO3MOXHOCTb AEeiCTBOBaTb
He3aBMCMMO OT 1060ro BHELUHEro BAWSHWSA WM BMeLlatesnbCTBa MpU  OCYLLECTB/IEHUN CyAe6HON
(PYHKLUMM, BO3/TOXKEHHOI HA HEro UCK/MUMTESIbHO B COOTBETCTBUM ¢ YcTaBom OOH u Ctatytom Cyma®.
Takasi TpakTOBKa HE3aBMCMMOCTU HMUBEMUPYET OLEHKY JIMYHOCTHBLIX XapakTePUCTUK Cyael N UX B/MSHNSA
Ha npouecc NPUHATUSA CyAebHbIX peLLeHWiA.

N3noxeHHble MpuMepbl MOPOXAAlT elle OAWH 3aKOHOMEpHbIA Bompoc. MOXHO M 6biTb
MPUCTPACTHbLIM MO OTHOLUEHWIO K CTOPOHE B CMOPE U COXPaHSATb MPOoLEecCyasibHy0 6ecnpucTpacTHOCTb K
cnopy B LE/IOM WM OTAeNbHbIM ero npoLeccyasibHbiM Bonpocam? OueBUAHO, YTO HET. B gaHHoOl cBA3M
Wb OTMETUM, 4TO, Hanpumep, BeCbMa MNPUCTPACTHblE 3asB/IEHUSA OTHOCUTE/NIbHO OAHOM M3 CTOPOH
cnopa, caenaHHble ABYMS apbuTpamy He B JIMYHOM KayecTBe, a B KauyecTBe Y/IEHOB MeXAyHapoLHO
HenpaBUTENbLCTBEHHONM opraHusaumm (BcemupHoil accoumaumm mexayHapogHoro npasa, ILA), ctanu
OCHOBaHMEM /19 WX AuckBanudmkaumm npuv paccMoTpeHuu crnopa YkpauHbl nNpoTuB Poccuiickoit

18 ICJ. Allegations of Genocide under the Convention on the Prevention and Punishment of the Crime of Genocide (Ukraine v.
Russian Federation: 32 states intervening). Judgment, 2 February 2024. URL: https://www.icj-cij.org/sites/default/files/case-
related/182/182-20240202-jud-01-00-en.pdf (gata obpatyeHms: 05.03.2024).

¥ TMumeHoBa C.[A. Crop YkpauHbl npomus Poccuu 8 pamkax KOHBEHYUU O eeHoyude Kak OOUH U3 KJ/IHYeBbIX 3maros
ropuduyeckoli soliHb! | MexayHapoaHoe npasocyaue. 2024. Ne 2. C. 92-93.

20 |CJ. Allegations of Genocide under the Convention on the Prevention and Punishment of the Crime of Genocide (Ukraine v.
Russian Federation: 32 states intervening). Opinion Individuelle De M. Le Juge Ad Hoc Daudet. URL:
https://www.icj-cij.org/sites/default/files/case-related/182/182-20240202-jud-01-10-fr.pdf (nata o6pateHus: 05.03.2024).

2l Hernandez G. Op. cit. P. 188.

2 bid; T. Meron. Judicial Independence and Impartiality in International Criminal Tribunals // American Journal of International
Law. 2005. Vol. 99. Ne 2. P. 359-369.
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degepauny B ApGUTPaXHOM TpUBYHane ad hoc B CBA3W C 3agepXaHneM YKPauHCKUX BOEHHbLIX CYA0B U
NX aKNNaXken?.

2. MpakTtuka MexagyHapogHoro Cyna

CratyT Cyga npegycmaTpuBaeT paspelleHne AByX BMAOB BO3HMKAWLMX KOM/IM3UA. B nepBom criydvae
peyb MAET O cuTyauun, Aenarolein HeBO3MOXHbLIM JasibHelillee npebblBaHWe KOHKPETHOrO CyAbu B
[O/MKHOCTM NO NPUYMHE BO3HWKHOBEHUS MOCTOSIHHOTO KOHM/IMKTa € TpeboBaHUSIMU, NPeabsaBISEMbIMA K
CyAbsAM, TO eCTb O CUTyauuy NOCTOSAHHOTO HECOOTBETCTBMSA. B cuTyaumsax Konamsuii BTOPOro Buga pedb
naet 06 OoTHOCUTENTbHOM (BPEMEHHOM) HECOOTBETCTBMM B YacTh 6ECNPUCTPACTHOCTU KOHKPETHOTO Cyaby
TO/IbKO MpW  paccMOTpPeHUn onpegeneHHoro pgena. CtatyT Cyaa npegycmatpuBaeT  pas/iMyHble
MEXaHN3Mbl paspeLleHunst 3TUX KOISTM3NIA.

2.1. Konnnsus nocToaHHOIo HeCOOTBETCTBUA

Cratbs 16 Craryta Cyga yctaHasnvBaeT oOwwuidi 3anpeTr ANs Cydeld UCMNONHATL  Kakue-nvbo
NnonNnTUYeCKMe WIn afMUHUCTPATVBHbIE 00A3aHHOCTU, a Tawkke MNocBsAWwarb cebs ApYyrMMm 3aHATUAM
npopeccuoHanbHOro xapakrepa. Mpu aToM Ntobble BO3HMKAKOLWME COMHEHUA N0 HaCTOsALLEMY BOMPoOCy
paspewatotca onpegeneHvnem Cypaa, nNpMHMMaeMbiM BCEMWU CyAbAMU. ECnn TakMe COMHEHUs BCe Xe
BO3HMKAKT, TO 3anyckaeTcs npoueaypa, npefycMoTpeHHas cT. 18 CrartyTta, COriacHO KOTOpPOI cyabsi
MexayHapogHoro Cyga MOXeT ObITb OTPeLleH OT AO/HKHOCTU B TeX Ciyyasx, Korga, no eauHornacHomy
MHeHuo apyrux cygeii Cyaa, OH nepecTtaeTt y40BNeTBOPATb Npeabas/iseMbliM TpeboBaHMAM.

Bornee nogpo6Ho npouenypy packpbiBaeT PernameHTt Cyaa, rae B CT. 6 ykasaHo, YTo B 3TOM c/iyyae
Mpepcepatens Cyna [O/MmMKeH yBeAOMUTb 3arparmBaemoro uneHa Cyga nMCbMeHHbIM COO6LLEeHueEM, B
KOTOPOM YKa3blBalOTCA OCHOBaHWA /1 3TOro Lara u nobble OTHOCALLMECH K HeMY [oKasaTesibCTBa.
Cyabe fomkHa 6bITb nNpegocTasB/ieHa BO3MOXHOCTb B CnelmasibHO CO3blBaEMOM MO AAaHHOMY MOBOAY
3akpblTOM 3acefanun Cypa cpenartb 3asBfieHue, NpeacTaBuTb /lobble CBEAEeHWUA WM 0ObACHEHUS,
KOTOpble OH noxenaet Aarb, Y YCTHO WM MUCbMEHHO OTBETUTbL Ha J1l06ble NoCTaB/IeHHbIE eMy BOMPOChHI.
3ateM NpoBOAWTCA [Apyroe 3akpbiToe 3acefaHve, yxe 6e3 CyAbu, B OTHOLIEHWM KOTOPOro BO3HWUK/IM
COMHeHusi. Ha aToM 3acefaHun NpoucxoanT o6CyxaeHne cutyauum, npuyem Kaxaplii uneH Cyga go/mkeH
BblCKa3aTb CBOE MHEeHWe, a Mpu NnocTyn/IeHN! COOTBETCTBYIOLLEro TpeboBaHUs NPOBOANTCA ro/I0COBaHME.

3a noutn 80-neTHo0 nctopuio Cyaa onvcaHHas Bbile npoueaypa H1 pasy He Oblna UCMnosb3oBaHa.
OpHako 3TO He O3HauyaeT, YTO COMHEHWs B COOTBETCTBUM CyAeli npeabsBasemMbiM TpebGoBaHWAM He
BO3HWKaNW. [leno B TOM, 4TO, BO-NEPBbIX, camn cyabu MexpgyHapogHoro Cyfa npu BO3HWKHOBEHUU
Takoro pofa Ko/n3uin NpUHMMaN pelleHne JOCPOYHO YINTWM B OTCTaBKY (Kak, Hampumep, B ciyyae C
yXxoAom B OTCTaBKy cyabu M. bemkayn (M. Bedjaoui) B 2001 rogy nocrse TOro, Kak OH 6bla1 Ha3Ha4YeH
npeacenareniemM KOHCTUTYLIMOHHOTO coBeTa Amkupa)?*. Bo-BTopbIX, NO-BMAMMOMY, cyabn Cyaa camu ans
cebs ycTaHOBWU/M [0CTATOYHO BbICOKWI MOPOr 3anycka 3Tol npoueaypbl M 60sblue nonarakwTcs Ha
CaMOKOHTPO/Ib CO CTOPOHbl 3auUHTEpecoBaHHbIX cygeit. [Mpu 3TOM Kakue-nnbo 4YeTkue Kputepum
npu3HaHuMa  pakta HaCTynNMBLUErO MOCTOSAHHOIO HECOOTBETCTBUA TakKk W He OblIM  BHATHO
chopmynupoBaHbl. Tak, cyabu k. Kpoydopa v 6. Cumma nocne nx nsbparus B MexayHapogHblii Cya
YWAW CO BCEX aKafeMUyecKux MOoCTOB B Pas/iMyHbIX YHUBEPCUTETaX, B TO BPEMS KakK CyAbs U3 YraHApl
[. CebyTvHae, HepaBHO nepensbpaHHas Ha BTOpol cpok B Cya, NO-MpexHemy OCTaeTcs PekTopoMm
rocyfapCTBEHHOIO yHMBEpcUTeTa B YraHfe, TO eCTb 3aHMMaeTca agMWHUCTpaTMBHON paboToil. Ha
NnpaKkTuKe, Kak npasuio, BHOBb M3bpaHHble cyaby MexayHapogHoro Cyaa yxofAsT B OTCTaBKy CO BCeX
[JO/KHOCTEN, 3aHMMaeMblX MU Ha npodieCCOHasIbHOM OCHOBE, BK/IHOYas akajemuyeckne LO/HKHOCTU
Npod)eCCOPOB, HOPUCKOHCYNLTOB, AO/MKHOCTM TPaXZaHCKOW cniyxbbl, B Tom uucne B OOH. OpgHako
HayuHas u npenojasartefibCckas AesATe/IbHOCTb Cyfei He co3haeT NPensaTCTBUS 415 OCYLLEeCTBNEHUS MU
Cynewvickoi hyHKLMK.

Kpome TOro, gnutenbHoe Bpems cyabam MexayHapogHoro Cypa He 3anpeLuasiocb 3nu3oanyecku
3aHMMaTbCa onsadmBaemoli paboToii BHe Cyga. PaboTa Takoro poda BKIOYasia BbiNOSHEHME hYHKLNMIA

# Kucenesa O. [Jsoux Hado y6pamb: euje 00Ha mobeda Poccuu B MexAyHapodHbIX Cyde6HbIx BolHax. URL:
https://zakon.ru/blog/2024/04/03/dvoih_nado_ubrat_esche_odna_pobeda_rossii_v_mezhdunarodnyh_sudebnyh_vojnah (garta
obpalyeHus: 28.10.2024).

2 Giorgetti C. Op. cit. P. 16.
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apbuTpoB B MEXroCyJapCTBEHHbIX WM  YaCTHbIX  MeXAyHapOoAHblX apbutpaxax, Ccnyx6y B
aoMUHUCTPATMBHbBIX CyAax Wan KBasucyAebHbIX opraHax CheLuasiM3vpoBaHHbIX YUpexaeHui, a Takke
yteHue nekuuii. OfHako pacTyllee BHMMaHvWe K feAtenbHocT Cyga v BOMHA KPUTUKM B agpec
WHBECTULMOHHOIO apbutpaxa BbiHyaunu [Npeacepatensa Cypa B 2018 rogy npuHATE pelleHve 06
orpaHVyeHny ydacTua JeicTeBylowmx cygein MexgyHapogHoro Cyga B pacCMOTpeHUM fJen B
VHBECTULMOHHOM apbuTpaxe M MeXAyHapoaHOM KOMMEPYECKOM apbuTpaxe®. B nopsake UCKIHUYeHUs
MOXeET ObITb 0406PEHO ObpalleHne rocyaapcTB K CyAbsAM A/1A y4acTUsl TO/IbKO B MEXIoCyAapCTBEHHbIX
apoutpaxax. OpHako cyabu Cyna [OO/MKHbl OTKa3aTbCsA OT NPef/loKeHUs BbICTYMUTb B KayecTse
apbuTpoBs, ec/im OHO MOCTYNWIO OT roCyAapcTBa, SABMAIOLWEroCs CTOPOHOM B fefie, Haxofslemcs Ha
paccmoTpeHun MexayHapogaHoro Cyaa, Aake ecrim CyLeCTBEHHasA CBA3b Mexay 3TUM Ae/IoM U Aefnom,
nepefaHHbIM B apbuTpax, OTCYTCTBYET.

2.2. Konnnsusi oTHOCUTENbHOIO (BPEMEHHOIO) HECOOTBETCTBUS

B gaHHOM criyyae kdeByl0 posb urpaeT cT. 17 Cratyta Cyfa, CcOrlacHO KOTOPOI «HUKTO M3 Y/IEHOB
Cyda He MOXeT yyacTBOBaTb B paspeLleHuMn Kakoro-imbo fgena, B KOTOPOM OH paHee yyacTBOBas1 B
KauecTBe nNpeacTaBuUTeNs, NOBEPEHHOMO WM afBoKaTa Of4HOI N3 CTOPOH, UK YfieHa HaLMOHa/IbHOMO UK
MeXyHapoAHOro cyaa, CNefCTBEHHOW KOMUCCUM WU B KakOM-IM60 MHOM KavecTBe», Npu 3TOM Bce
COMHEHMSA N0 HACTOSALEMY BONPOCY AO0/XKHbI peluaTbes oTAeNbHbIM onpeaeneHvem Cyaa.

Kpome TOro, MOXHO YNOMSIHYTb Takxe [Be npaktuyeckue auvpektusbl Cyaa, npuHaTole 7 heBpans
2002 ropga (VI n VI, 3T «3epKasibHble» OMPEKTUBbI KBANUMULMPYIOT Kak He COOTBETCTBYIOLLME
QYHKLMN JO/MKHOrO OTNpaB/ieHns NpaBocyans cuTyauny coBnageHus B O4HOM nuue cyaeli (B TOM uncne
cyaen ad hoc) n npeacTaBuTens, NOBEPEHHOTO WM agBokaTta no Apyromy aeny. NpumedaTesnbHO Takke,
YTO He [OMyCKaeTcs CoBMeLLeHne (hyHKUMiA npeacTtaBuTens, NOBEPEHHOTO WX afBokarta no Apyromy
Jeny nvy, He TO/IbKO 3aMellaBlUMX B HeJaBHEM BPEMEHU [O/MKHOCTM cygein Cyaa, HO M AO/MKHOCTM
CekpeTapsi, 3amectutens CekpeTaps WM OZHOTO W3 BbICWUMX AO/HKHOCTHbIX My, Cyga (rnaBHbli
cekpeTapb MO MpPaBOBbIM BOMpOCaM, MepBblii CekpeTapb UK cekpeTapb). TO eCTb Takoe COBMELLeHMe
6pocaeT TeHb NPUCTPACTHOCTU Ha BCe cyaebHoe NpUCYTCTBUE, HECMOTPSA Ha TO 4YTO JaHHble fuua, no
CyTW, He 06sieyeHbl BacTblo. Cyasa no scemy, Cya B CBOE COBPEMEHHOW NpakTMKe UCXOAMT M3 TOro, YTO
3TO NOJIOKEHNE [AO/HKHO TOJSIKOBATHCA [OCTATOYHO LUMPOKO, YTOObI MPUMEHATLCA KO BCEM CUTyauUsM,
Korga BO3HWMKAKT pasyMHble COMHEHUS B OTHOLUEHWUM 6eCnpuUCTPacTHOCTU KOHKPETHOro CyAabWu npwu
paccMoTpeHUN KOHKpPETHOro aena.

Vcnonb3ayembllii AN paspelleHns BOHUKAKLWMX KOI/TIU3UA MeXaHN3M MOXET ObITb OXapakTepu3oBaH
cnegywowmm obpasom. Bo-riepsbix, cyabe npegnaraeTca  OueHWTb hopmar CBOEro y4actns B
paccmatpmBaemMoMm Cygom gene. Tak, cornacHo n. 1 cT. 24 CraTyTa, «ec/nvM Mo Kakoi-nnbo ocoboi
npuumHe uneH Cyaa cuMTaeT, YTO OH He [O0/MKEH y4yacTBOBaTb B paspeLleHur onpefeneHHoro aena, oH
coobuwaer 06 atoMm [peaceparteno». Peyb B JaHHOM c/iyyae MAET O MeXaHW3Me CaMOKOHTPOSA
BO3MOXHO UAWM peasibHON MpUCTPacTHOCTW, TO eCTb O caMooTBoge. [pu 3TOM NpUYMHBI peLleHns o
CaMo0TBOfEe He packpbiBatoTcA. Tak, B C/lydae C camMooTBOAOM cyabu K.T. FeBopraHa MOXHO /ULLb
NpeanosioXunTb, YTO B €ro OCHOBE JieXasla MHOTONEeTHAS cnyxba MeBopraHa B LO/MKHOCTU AMpekTopa
MpaBoBoro [enaptameHta MW/, Poccuu, 4TO, BEPOSTHO, MOI/I0 KakuM-Nmbo o6pa3om NOCTaBUTb €ro
6ecnpucTpPacTHOCTb No4 COMHEHME.

VHTepecHO OTMETWUTb, YTO B CaMOM Hadasie cBoeli pgedAtenbHocTn Cya M caMu Cygbu Becbma
nnbepasibHO OTHOCW/IMCL K TpeboBaHWsaM, NpeaycMOTPEHHbIM CT. 17 CtartyTa. Tak, B 1951 rogy cyaps 3
Hopserun X. Knsactag, a Bcneq 3a Hum lNpeacepatens Cyna M CTOPOHLI criopa B Aernie 0 Hopsexckom
pbib6os1oscmsee (Hopseausi npomus BesnukobpumaHuu) He yBUAENN HUKakKnx npobnemM B TOM, UTO 3TOT Xe
cyabs, 6yayun cyabeii BepxoBHoro cyga Hopserun, yyacTBoBas B NPUHATAM PELLEHNS, KOTOPOE UMESO
NnpsAMoe OTHOLLEHWE K paccMaTprBaeMoMy BOMPOCY.

Jaxe B Havane 2000-x rogoB cT. 17 Craryta TonkoBasniacb camum CygoM [OCTATOYHO Y3KO.
Hanpumep, npu BblHeCceHUU KOHCY/IbmamuBHO20 3aK/II04eHUsI OMHOCUME/IbHO rpasosbix rnocsiedcmsuli

% Musto C. New Restrictions on Arbitral Appointments for Sitting ICJ Judges. URL: https://www.ejiltalk.org/new-restrictions-on-
arbitral-appointments-for-sitting-icj-judges/ (gata obpaweHus: 18.03.2024).

OdpmupmaneHblii caitt OOH. lMpakTtuueckue avpektuBbl Cyaa. URL: https://www.un.org/ru/icj/practice_directions.shtml (gaata
o6paueHus: 05.03.2024).
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cmpoume/siscmsa CmeHbl Ha OKKynuposaHHOU nasecmuHckold meppumopuu MexayHapoaHblli Cya,
paccmaTpuBas BO3paXeHus W3pauns 0 NpucTpacTHOCTM cyabu 3nb-Apabu (Elaraby), ncrtonkosan
orpaHuymTesnibHo M. 2 cT. 17 CratyTa, YTO MO3BOMUIO OTK/IOHUTbL BO3PaKEHWS, OCHOBaHHbIE HA PE3KO
aHTUM3Pa/IbCKMX BblCKa3blBaHUAX Cyfabu?’. Cyabs BlopreHTaslb B 0CO60M MHEHWWM KOHCTaTUpOBaJ1, YTO
oOpPMasICTCKMIA Y3KMI cMbicn n. 2 cT. 17 Crtaryta He Obl1 HapylleH MNpuM pacCMOTPEHMM [O0BOAOB
3a5BUTENA O BbICKA3bIBaHMAX 3/1b-Apabu, MMEBLUMX MECTO, KOrja OH NpeAcTaB/s NPaBuTebCTBO CBOE
CTPaHbl Ha AMNIOMATUYECKON ciyxbe, TO ecTb 3a MHOIO f1eT A0 TOro, kak nepes Cyaom BCTasl BONpPOC O
NPaBOMEPHOCTW CTPOUTENBLCTBA CTEHBI HA OKKYMMPOBAHHbLIX Na/IECTUHCKUX TeppUToprsx?®. Tem He MeHee
cyabs bBlopreHTans Bce e npulen K BbIBOA4Y, YTO OCHOBaHWA A1 COMHEHWIA OTHOCUTESIbHO
06BLEKTVBHOCTU, KOTOPbLIE, MO €0 MHEHWI0, 3a/10KEHbI B yKasaHHO HOpMe, BCe Xe CyLLecTBOBasM, Tak
Kak BbICKa3blBaHUSA, CTaBMBLUME MOf4 COMHeHWe O6ecnpucTpacTHOCTb 3Mb-Apabu, Mpo3ByYasin B
«MHTEPBbIO, KOTOPOE CcyAbA anb-Apadu gan B asrycte 2001 roga, 3a ABa Mecsaua [0 CBOEro U3bpaHus B
Cyg, Korga oH yxe He 6bln othmumasibHbIM NpeacTaBnTesieM CBOEro NnpasuTenbCTBa U, CnefoBaresibHo,
BbICTYNas1 B /IMYHOM KauyecTBe»?,

OpHako B nocnefgHue Oecatunetns camum cygbn MexagyHapogHoro Cyfa CTasiv )XecTye OTHOCUTLCA K
npo6aeme 6ecnpucTPacTHOCTM, YTO BbIPa3noChb B POCTE YMC/ia caMooTBOLOB. Tak, ¢ 1952 roga (nepsbiii
cnydain camootBoga) M po 2000-x rogoB 15 cygeit 3asBWAM caMOOTBOZ. B oTAenbHbIX criyyasix
OTCYTCTBYET WHhopMaumMsa O NPUYMHAX, MO KOTOPbIM CyAbW (haKTMYECKU OTKasblBa/IUCb OT y4yacTus B
npoueccax (Harnpumep, OTCYTCTBYET MWHopMauus o nNpuuuHax, no KoTopbiM cyaba J[hkeccon He
NnpuUHUMan yyacTnsa B paccMoTpeHun dena o Xpame [pea Buxeap (Preah Vihear) (Kam6ooxa npomus
TaunaHoa, mal 1961 2o0a, utHb 1962 200a). Ho ualle Bcero cyabu 3apaHee YyBeOOMASNU
Mpeacenatens Cyna O CyLeCTBYHOLWEM KOH/IMKTE WMHTEPEeCcOB, BBUAY TOr0, YTO KOHCY/NLTUPOBaIU
CTOPOH cnopa [0 ux obpatleHnsa B Cyn, MMbo BbICTYNasM apbutpamu B Criope Mexzay CTopoHamu, nnéo
hopmupoBann NPaxkTuKy agMUHUCTPATUBHOIO TpubyHana, Kotopas siBnsnach NnpeiMeToM uccnefoBaHus
ONA BbIHECEHWS KOHCYNbTATUBHOMO — 3aK/OYEeHWs, J/IMb0 paHee Mpu  BbIMOSHEHUN  CIYXEOHbIX
0653aHHOCTEN Ha MHbIX AO/HKHOCTAX 3aHMMa/IMCb BOMpPOCaMu, KOTOpble MOTYT UMETb CYLLECTBEHHOE
3HayeHue ana paccmotpeHnsa cnopa. HaumHaa ¢ 2005 ropa yxe 22 cygbm MexayHapogHoro Cypa
3asBU/IN O CAMOOTBO/E MO PA3/IMYHLIM OCHOBaHUAM™®,

Bo-smopsbix, 0TBOA, cyabu no nHuumaTtuee lMNpeacenarens. Kak yctaHasnveaeTt n. 2 cT. 24 CrartyTa, B
Tom cnydae, «ecnu lNpeacegatens Cyaa cuvTaer, YTO Kakoin-nmbo u3 uvneHoB Cyaa He [O/KEH Mo
Kakoli-nn6o ocoboil npuumMHe yyacTBOBaTb B 3acefaHun NO OnNpeaeneHHOMY Aeny, OH npegynpexgaeTt
ero 06 atom». B nogo6HOI cutyauum BO3MOXHbI ABa BapuaHTa pasBuTUs cobbiTuil. MepBblii: AaHHbI
CyAba cornawaerca ¢ MHeHvem [lpeacepatens v 6epeT camMOOTBOA, NMPU 3TOM MOTWMBbLI [LeiCTBUA
Mpeacepatens Cyga v camoro Cydpu ocTaloTcs KOHuAeHUManbHbiMK. [pn BTOPOM BapuaHTe, Korga
BO3HVKAKOT pasHoriacua mexay uneHom Cyga wu [lpeacesatenem B OTHOWEHWM  MOAHATOrO
Mpencepatenem Cypa Bonpoca, OHU paspellarotca onpegeneHvem (adrn.: order) Cypa (n. 3 ct. 24
CraTyTa), TO ecTb MTOroBOe pelueHune npuHMMaeTcsa Bcem coctaBoM Cyaa. B cnyvae nognepxku co
CTOPOHbI cyaei nosvuun MNpeaceaatens npoueaypa 3akaHunBaeTcs O0TBOAOM CyAbW, YTO He UCK/YaeT
ornaweHus B onpegeneHnm Cyaa cyT BOSHUKLLMX PasHOracuii.

JTa npoueaypa nMoka HW pasy He 6bina 3ageiictBoBaHa. Mctopumio 1966 roga c 0TKa3oM cyabu
3adhpynna XaHa y4yacTBoBaTb B pacCMOTPEHWMM MO CyLLecTBy dena o ctatyce HOro-3anagHoin Adpukm
BC/IeACTBME fAaBneHua Ha Hero co cTopoHbl lMpepcepartens Cypa CneHfgepa Hesb3s, CTPOro rosops,
cyMTaTb MPUMEPOM peasiv3aumn 3TOW MNpoueaypbl, Tak Kak (hopmasibHOro obpalleHuss CO CTOPOHBI
MNpeacepatens Cyaa B aApec cyabW B nopsagke n. 2 cT. 24 CtatyTa He 6b110°%,

B-mpembux, OTBOA, CyAbW NO WHUAUMATMBE CTOPOHbI Cropa. Takol MexaHu3Mm KOHTPOJ/IS PUCKOB
OTHOCWTE/IbHON HEeCcOBMEeCTUMOCTW npefycMoTpeH PernameHToMm Cyga, B KOTOPOM 3aKpernsieHo npaso
CTOPOHbI Cropa 3asBuTb 06 O0TBOAE CyabW.

27 ]1CJ. Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory. Order of 30 January 2004. URL:
https://www.icj-cij.org/sites/default/files/case-related/131/131-20040130-ORD-01-00-EN.pdf (nata o6pauleHus: 18.03.2024).

2 |CJ. Dissenting opinion of Judge Buergenthal on matters of the Order of 30 January 2004. URL:
https://www.icj-cij.org/sites/default/files/case-related/131/131-20040130-ORD-01-01-EN.pdf (aata o6palueHuns: 18.03.2024). § 6.

2 Ibid, 8 7.

30 Giorgetti C. Op. cit. P. 18-25.

31 WcnonuHoB A.C. O 6ecnpucmpacmHocmu cydeli MexdyHapodHozo Cyda OOH npu paccmompeHuu dena o H0z2o-3anadHoli
Adbpuke I/ Poccuiickuii topuamueckuid xypHan. 2023. T. 152. Ne 5. C. 27-38.
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B cootBetctBUM C N. 2 CT. 34 PernameHTta Cyaa, B C/iydae ecnm CTOpPOHa Cropa XesaeT npus/eyb
BHUMaHne Cypa K paktam, KOTOpble OHa CYMTAET OTHOCALLMMUCA K NPUMEHeHuo n. 2 cT. 17 u cT. 24
CraTtyta (Y€ YNOMSIHYTbIX BbILE), U KOTOPble, MO €e MHEHWU, MOryT ObiTb HeusBecTHbl Cyay, OHa
KOHMAeHUManbHo coobuiaeT MNpeacepatento 3T dpakTbl B MMCbMEHHOM Buge. CTPOro roBops, 310 He
npaBoO CTOPOHbLI cropa 3asBNATL 06 OTBOAE CyAbW, Tak Kak, B OT/IMYME OT npaBa 0TBOAA B HaLMOHa/IbHOM
3aKoHO4aTeNbCTBe, 34eCb MPUHATAE BO BHUMaHME COOOGLUEHHON CTOPOHOWN MHA)OpMaLMu OcTaeTcs Ha
ycmoTpeHue lMNpeacenatens Cyaa, KOTOPbIA MOXET Ha ee OCHOBE HavaTb OMMCaHHYHO Bbille npoleaypy,
npesycMOTpeHHyo n. 2 cT. 24 CrtaTyTa, a MOXEeT MNocuuTaTb ee HecyllecTBeHHOW. B atom cnyuae
obpallaer Ha cebss BHUMaHWE BbICOKWI YpOBEHb OTBETCTBEHHOCTM lMNpeacesatens Cyfa B OTHOLLEHUU
KBa/IMUKaLMmM CoBbITUIA Kak CBUAETENbCTBYHOLWMX O NPEeAB3ATOCTU KOHKPETHOIO cyapbu (Npyyem B
OTHOLLUEHUN KaK abCONKTHOW, TaK M OTHOCUTENbHOW MPUCTPACTHOCTM), HECMOTPS Ha dlakTMyeckoe
paBeHcTBO cyaeli Cyaa.

MepBOi NOMbLITKO CTOPOHLI CMOpa MCNO/b30BaTb 3Ty Npouenypy CTano 3asB/ieHue, CAenaHHoe B
1965 rogy HOAP B gene o cratyce tOro-3anagHoit Adpukn®, Ha cerogHsilLHWiA AeHb 3a BCHO UCTOPUIO
Cyfa HacuMTbiBAETCA BCEro NMb TPU NOMNbITKM rOCYAAPCTB MHULMMPOBATL NpoLeaypy oTBoAa cyaeit (Bo
BCEX Tpex C/lyyasx peyb Wna o npeablayliei ounaomMaTtnyeckoin AesTeNbHOCTM KOHKPETHbIX cydeii), u
BCE OHW 3aKOHYMNUCb Heyaayeil. Peub maet o genax o HOro-3anagHoint Adpuike (Sgbuonusi npomus
tOxHOU Appuku wn Jlubepus npomus FOxHOU Achpuku), O NPaBOBbIX NOCAEACTBUAX AN rOCynapcTs
npogomxatowerocs npucytctensa KOxHon Adpukn B Hammoum (KOro-3anagHas Adopuka), HECMOTPSA Ha
pesonountio CoseTa BesonacHocTy 276 (1970)%, a Takxe 0 NPaBOBbIX MOCNEACTBUSAX CTPOMTE/IbLCTBA
CTEHbl Ha OKKYMNMPOBaHHO NasieCTUHCKON TeppuTopumn,

BbiBOAbI

Takum 06pas3oM, aHanAM3 npoLeaypHO-NPOLECCYasibHbIX — MOMOXEHUA W NPaKTUKW  NO3BOJUI
chopMynupoBaTb pasnnuns KoAav3uiAi NPaBoBOro crtaTtyca cyaeli MexayHapogHoro Cyaa — Konv3uia
MOCTOSIHHOTO U BPEMEHHOro (OTHOCUTENbHOr0) HEeCOOTBETCTBMS, a Takke aAudhdepeHunpoBaTb
npoueaypbl peannsauuy MexaHu3ma, NPU3BaHHOIO MWCK/YMTL MNOPOK cyfaebHoro akta B dhopme
HapyLLeHWs NpYHUMNa HE3aBUCMMOCTM U 6ECNPUCTPACTHOCTW.

Cb6anaHcupoBaHHbIii nogxon Cyaa K 0OCHOBaHMSIM M npoledypamM 0TBOAOB 1 CaMOOTBOAOB Cyeit AaeT
OCHOBaHWsi nosaratb, YTO (POKyCHpoOBaHME UCCNENOBATE/bCKOM NO3ULMM UCKIOUYUTENBHO HA BOMpocax
rpaxgaHcTBa Cygbu A1 OTbICKAHWUS KpUTEpUs NPUCTPACTHOCTU U 3aBUCUMOCTW HE MOXET OTPasnTb BECb
CMEeKTp BapuaTMBHOCTU TaknMx OCHOBaHWIA 1 Npoueayp.

HameTuBlUasicA TeHOEHUMS YBE/IMYEHUS KONMYecTBa CaMOOTBOAOB B MpakTuke Cyga MOXeT
CBUAETENBLCTBOBATL O MOBbLILLIEHUM YPOBHSA OTBETCTBEHHOCTU CyA€El 3a Haslaraemble AaHHOWN AO/MHKHOCTbIO
06513aHHOCTN 1 OrpaHunyeHusi. M3bpaHne cygbeil unn apbutpom A8 paspelleHust MeXayHapoaHOro
cnopa TpebyeT B TOM 4uC/ie pasyMHOl CAEPXAHHOCTM WU OCMOTPUTENbHOCTM B MPOSIB/IEHUN CBOEi
no3numun.

BecnpncTpacTHOCTb M HE3aBUCMMOCTb  Cyfeil  MeXAyHapoAHbIX CyAoB MepectalT  ObiTb
TEOPETUYECKUMMN KaTEropusiMm UK Mnepexogsat B paspsfd NPakTUYecKM UCMOoMb3yeMbIX MEXaHU3MOB
obecneyeHnss crnpaBef/IMBOrO OTNPAB/EHNS MeXAyHapogHOro npaBocyausi, a MpakTuka 3asiBeHns
CTOpOHaMK cropa OTBOAOB CyAbsM WM apbuTpam CTAHOBUTCS 4acCTbi CTpaTerMm U TakTUKU yyacTus
rocygapcte B MeXAyHapoAHOM cyAebGHOM Wim apbuTpakHOM pasduparenbcTBe. VIHCTUTYT OTBOAOB M
CaMOOTBOJOB CyAell MeXAayHapoAHbIX CyAOB MOXET cTaTb OTNPaBHOW TOYKOW A718 (hopMUpOBaHMS
pauMoHanbHOro noaxoda K BOMpocaM cocTaBa CyAebHOro mpucyTCTBMA M obGecneveHus yKpensieHus
cynebHoro cnocoba paspeLLeHnst CnopoB, HECMOTPS Ha T€ WK VHble HEOTbEM/IEMbIE JINYHbIE KAYyecTBa
cypei (WX rpaxgaHcTBO, CTpaHy NPOUCXOXAEHNS, MOUTUYECKME U UHbIE B3INS4bI).

%2 ICJ. South West Africa Cases (Ethiopia v. South Africa; Liberia v. South Africa). Order of 18 March 1965. URL:
https://www.icj-cij.org/sites/default/files/case-related/47/047-19650318-ORD-01-00-EN.pdf (aata obpawieHns: 18.03.2024).

3 ]CJ. Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa) Notwithstanding
Security Council Resolution 276 (1970). Order (Ne 3 of 26 January 1971). URL: https://www.icj-cij.org/sites/default/files/case-
related/53/053-19710126-ORD-03-00-EN.pdf (gaTta obpatuexus: 18.03.2024).

34 ]CJ. Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory. Order of 30 January 2004. URL:
https://www.icj-cij.org/sites/default/files/case-related/131/131-20040130-ORD-01-00-EN.pdf (nata o6patleHus: 18.03.2024).
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B ycnoBusix Toro, uto Poccuiickas ®efepaunsi He TOMbKO BbICTynaeT OTBETYMKOM B Cyae, HO U
3asBU/1a 0 HAMEPEHNAX MHULMMPOBATL PACCMOTPEHME Pa3/IMUYHbIX CMOPOB, NPaKTUKa U CBA3aHHbIE C Heil
acnekTbl OTBOAOB ¥ CamMOOTBOAOB cyaeli MexayHapogHoro Cyga MOryT CTAHOBUTLCS CBOEO6pasHbIM
[lONOSTHUTE/bHBIM apPryMeHTOM B MPaBOBOI NO3ULMM HALLIEro rocyaapcTBa.
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Abstract

The article proposes to analyse the practice of the International Court of Justice, which is developing in the area of recusal and
self-recusal of judges. Based on the proposed analysis, the author attempts to doctrinally understand not only the actual institution
of the recusal of a judge, which is becoming increasingly relevant in modern international lawfare, but also the closely related
categories of impartiality and independence. These are complex and multidimensional concepts which, in the context of the study of
international justice, have not been adequately addressed in Russian international law scholarship. Collisions of the legal status of a
judge can be conditionally divided into two types: conflicts of permanent and conflicts of temporary incompatibility, which is reflected
in the ICJ Statute and the practice of this Court. Almost every court, including the International Court of Justice, has mechanisms to
deal with conflicts of interest among judges that create or are likely to create bias, or create or are likely to create doubts about
independence. However, the jurisprudence of the ICJ in this regard is of particular interest because of the certain authority of the
Court and long experience in dealing with such issues.
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AHHOTauuA

OTa cTaTbs — ofAHa M3 NepBbIX MOMbITOK AaTb HayuYHbli KOMMEHTapuii K PamoyHoli koHBeHUuM CoBeTa EBponbl 06 MCKYCCTBEHHOM
VHTeNNeKTe, npasax 4esioBeka, [eMOoKpaTum 1 BepxoBeHCTBe npasa 2024 roga (ganee — KoHeeHUMs). ABTOPbI aHasIM3NPYIOT Kak
obLve xapaKTepucTukm KOHBEHLUUW — ee opuUaNYECKYyo NpUpoay, 06bEKT N Lenb — Tak U chneuunasibHble BOMPOChl, Kacawolmecs
peanm3aumn 3aKkpernsieHHbIX B 3TOM MeXAyHapo4HOM [OroBope MPUHUMNOB [AEMOKpaTuM U BepxOBEHCTBa npasa, nopsaka
MCNOMb30BaHNS CPEACTB NPaBOBOI 3aLUThbl, Kpyra YYacTHUKOB, a Takke MexaHU3MOB UMMieMeHTaumn KoHBeHUMN Ha HaunoHaIbHOM
YpOBHe. B cTaTbe Takke NpoBOAMTCS CPaBHUTENbHO-NPABOBOI aHa/IM3 3Toro Aorosopa v Akta EBponelickoro cotosa 06 MCKycCTBEHHOM
WHTeNNeKTe, KOTOPbIA A0 NPUHATUA KOHBEHUMW SABNANICA €AMHCTBEHHbIM B CBOEM pofe AO0KYMEHTOM, NOAPOGHO peryivpyowmym
MCNOMNb30BaHWe 3TON TeXHOMOrMW. ABTOPbl AenalT BbiBOJ O TOM, YTO KOHBEHUMS,, XOTA W BOMJIOWAET «MArKYl» MOAenb
MeXAyHapoAHO-NPaBOBOro PerynMpoBaHns chepbl UCKYCCTBEHHOMO WHTE/N/EKTa, TEM He MeHee CnocobHa CTUMYNMPOBaTb pasBuUTve
BHYTPEHHEro 3akoHofaTefNbCTBa rocyAapCTB-y4acTHUKOB. Kpome TOro, HeKOTopble M3 MCMOMb30BaHHbIX B 3TOM [0roBOpe NoAXo[0B
MOTyT 6blTb pPaCCMOTPEHbl AN1A Ueneli pa3paboTKM MNOCBALLEHHbIX WCKYCCTBEHHOMY WHTENIEKTY MexyHapofHbIX NpaBoBbIX
MHCTPYMeHTOB B pamkax BPUKC, LWOC w/wnn EA3C.

KntoueBble cnoBa

WNCKYCCTBEHHBIVi MHTENNEKT, pamMoyHasi KOHBEHUUs, CoBeT EBponbl, NpaBa YesioBeka, BEPXOBEHCTBO NpaBa, PUCK-OPUEHTUPOBAHHBII
nogxop

Ana yuTtupoBaHusA: MapTtbiHoBa E.A., Cywkos C.I., EBcees A.T., WroanHa A. . KommeHmapuli k Pamo4Hol KoHBeHyuu Cosema
Esporibl 06 UCKycCMBEHHOM UHMEJ/I/IEKMe, rpasax 4esioseka, oemokpamuu U sepxoseHcmse rpasa [/ XXypHan BLUIS no
MexayHapogHomy npasy (HSE University Journal of International Law). 2024. T. 2. Ne 3. C. 52—-63.

https://doi.org/10.17323/jil.2024.23990

BBepgeHue

leHepanbHbil cekpeTapb CoBeta EBponbl M. [MeitunHosBmuy-Bypuu ccopmynmpoBasia ponb PamouHoli
KOHBEHLUN 00 WCKYCCTBEHHOM WHTE/NNEeKTe, MNpaBax 4YesioBeka, [AeMOKpaTuMm U BEpXOBEHCTBE Mpasa
(manee — KoHBeHUMA) criegylolmMm ob6pasom: «[3]To NepBbiii B CBOEM pPoAe rMo6asbHbI 4OTOBOP, KOTOPbIN
obecneunT cobrofeHre npas YesioBeka B 061aCTW UCKYCCTBEHHOIO MHTENIeKTa. 3TO OTBET Ha NOTPEOHOCTb
B MexXAyHapo4HOM MpaBOBOM CTaHAapTe, MNOAAEPXMBAeMOM roCyAapCTBaMu Ha pasHbIX KOHTUHEHTax,
KOTOpble pas3fensalnT OfHW U Te Xe LEeHHOCTW, 4ToObl MCMNO/Mb30BaTb MNPenMyLLecTBa WCKYCCTBEHHOIO
WHTENNEeKTa, OLHOBPEMEHHO CHmxas pucku. C MOMOLbID 3TOTO HOBOMO [0roBopa Mbl CTPEMUMCH
obecneunTb OTBETCTBEHHOE WCMOMb30BaHWE WCKYCCTBEHHONO WHTEN/1IeKTa, KOTOpPOe YBaxaeT mnpasa
yesioBeKa, BEPXOBEHCTBO Npasa U gemokpatnio»t. X. KonbdcxyTeH n K. Ckayap BblAeNsoT TP OCHOBHbIE

! CoBer EBponmbl  MNpUHMMAaeT  NepBblii  MeXAyHapoAHblli  [OTOBOP,  KacaWWWICS  WUCKYCCTBEHHOTO  WHTENfeKTa.
URL:https://www.coe.int/ru/web/portal/-/council-of-europe-adopts-first-international-treaty-on-artificial-intelligence#:~:text=leHepanbH
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3a4ayn, Ha peLleHne KOTopbIX HanpasneHa ata KOHBEHUUA: BO-NepBbIX, yCTpaHeHne npo6/emM B TONKOBaHUM
npaB 4enoBeka B KOHTEKCTE MPUMEHEHUS WCKYCCTBEHHOro WHTesnnekta (fanee — WW); BO-BTOPbIX,
HeobXoAMMOCTb MPaBOBOro 3akpernsieHMs OCHOBHbLIX MpaB 4efioBeka NpuMeHuTensHo K UW; n, B-TpeTbux,
YyCTaHOB/IEHVE MEeXAyHapoAHbIX HOPM MnpaB 4enoBeka B 06nactu npumeHeHns W gna  passutus
MeX/lyHapofHoii Toproenn?. OAHako €CTb /I OCHOBAHWS OAHO3HAYHO YTBEPX[AaTb, UYTO MOMOXKEHUS
KoHBEHLMN npeacTtaBnsaioT co60iM  3(PIEKTMBHLIA NPaBOBON WMHCTPYMEHT peLleHns 3TUX 3agay?
[elicTBUTENBHO N 3TOT JOrOBOP CTOWUT B aBaHrapAe MexayHapo4HO-NpaBoBbIX MOAX0A0B K PEryMpPOBaHUI0
NIN? HakoHel, kakoBo 3HaveHne npuHATUS KoHBeHUmn s Poccuiickon depgepauymmn?

B cratbe cchopmynmpoBaHbl OTBETbI Ha 3TW BOMPOCHI: B NEPBOI YacTu AAeTCd KOMMEHTapUA K TEKCTY
KoHBeHUMKN, BO BTOPOI NpMBOAUTCS CPaBHUTENbHbI aHa/IM3 3TOr0 MeXAyHapoAHOro foroeBopa u Akta 06
NCKYCCTBEHHOM WHTennekTe EBponeiickoro cotw3a 2024 roga, n B TpeTbeli 06CYXAAKTCA BO3MOXHbIE
NOCNeACTBNA N 3Ha4YeHVe NpuHATUA KoHBeHumun ana Poccuiickoin depepaumu.

1. OcHOBHbIe NOMOXeHUA KOHBEHUMN U UX NUMIMJIEMEHTaLUMA HA HALWOHaJ/IbHOM YPOBHE
1.1. Opuauueckas npupoga KoHseHUUK, ee 0OBLEKT U Uesb

KoHBeHUMA npeacTtaBnsier coboil mMexayHapoAHbIi [OroBOpP, LEbH KOTOPOro BbICTYMaeT oGecrnevyeHune
cobofileHnsa npaeB YesioBeka, BEPXOBEHCTBA NpasBa M NpaBOBbIX CTaHAapTOB AeMOoKpaTuM Ha Bcex aTtanax
NPOeKTUPOBaHUs, pa3paboTkM 1 NpuMeHeHns cuctem N3 Pa3Butme aTUxX TeXHOMOrUiA NPUMBETCTBYETCS U
NnooLlpseTca rocygapcrsamMnm B CBA3U C LUMPOKAMU BO3MOXHOCTAMU, KoTopble VA npepocTtaBnsaeT oA
COBEPLUEHCTBOBAHNA WHbIX TEXHO/OMMA, POoCTa NPOMbILUAEHHOCTU M TEMNOB TOPros/n. OfHaKo Kak Ha
HauMoOHasNIbHOM, TaK M Ha MeXAyHapOo4HOM YpOBHe MOAUTUYECKOe, COouManbHoe U 3KOHOMMUYECKoe
Bo3gelictBne VI Ha pasfimyHble 06LEeCTBEHHbIE OTHOLLEHUS OXBaTbliBAET NPO6/EMbI, BbIXOAALIMNE 38 PAMKM
NpPaBoBOro pexumMa perynupoaHmst VN UCKToUUTENBHO Kak TeXHONorun®, NpuHATME AaHHON KOHBEHLMN Kak
pa3 npu3BaHO BBECTU paMOYyHOEe HOpPMATMBHO-NPAaBOBOE perynupoBaHue, OTBevyaroliee HOBbIM Bbl30BaM,
BCTAKOLLMM Nepes MexayHapoAHbIM COOOLLECTBOM M OTAe/bHbIMW rocyAapcTBamMu B CBA3M € passutnem Vi,
B uacTHOCTW, B cdpepe (yHKLMOHMPOBAHMS WHCTUTYTOB AEMOKpaTum®, 3aluTbl NpaB U cBo6oA®,
npeofosieHMss  COUMasibHOro  HepaBeHCTBA W ANCKPUMUHAULMKW,  MOPOXAAEeMbIX  WUCMOJ/b30BaHNEM
COOTBETCTBYHOLLMX KOMMbIOTEPHBIX NPOrpamm’.

KoHBeHUMA packpbiBaeT TepMuUH «cuctema W»: 310 «MaluMHHas cuctema, Kotopas Mo ABHbIM WUAn
HEesBHbIM LEeNnsM onpefenser Ha OCHOBE MNOMYYEHHbIX BXOAHbLIX [AaHHbIX, KaK reHepupoBaTb BbIXOAHble
JaHHble, BKOYaA MNPOrHO3bl, KOHTEHT, pPEeKOMeHJauun WM peLleHns, KOTopble MOryT BUATL Ha
QU3MYECKYI0 NN BUPTYASIbHYHO Cpegy», Npu 3TOM KOPPEKTHO OTMEYaeTCs, YTO «CUCTEMbI UCKYCCTBEHHOIO
WHTE/NIEKTa Pa3/iMyaloTcsl Mo YPOBHIO ABTOHOMHOCTM M afanTMBHOCTM Moc/e pa3BepTbiBaHusA»® (3aech U
Janee nepesBof Haw. — Asmopbi). VHbiMn crioBamy, B KOHBEHLMM BOCMNPOM3BEAEH TakK Ha3blBaeMblii
«LWMPOKM» Noaxod K onpegeneHnto cuctembl VIV, 0CHOBaHHBI Ha CMOCOGHOCTY CUCTEM K CAMOOGYUEHMIO U
reHepMpoBaHUIO KOHTEHTa (B OT/IMuYMe OT «y3KOro» noaxona, OCHOBAHHOMO Ha cnocobHOCTU cucteMbl A
pellaTh KOHKPETHYIO NPUKNaaHyto 3agady)’.

bI%20cekpeTapb%20CoBeTa%20EBponbi%20Mapus,ocHoBaH%20Ha%20yBaxeHnn%20npas%20yenoBeka (garta obpalleHus:
15.08.2024).

2 Kolfschooten H. v., Shachar C. The Council of Europe’s Al Convention (2023-2024): Promises and Pitfalls for Health Protection I/
Health Policy. 2023. Vol. 138. P. 1-5.

3 CMm. cT. 1(1) KoHBeHLMM.

4 Crawford K. The Atlas of Al: Power, Politics, and the Planetary Costs of Atrtificial Intelligence. New Heaven : Yale University Press,
2021. P. 185-186.

5 Nemitz P. Constitutional Democracy and Technology in the Age of Atrtificial Intelligence I/ Philosophical Transactions of the Royal
Society A: Mathematical, Physical and Engineering Sciences. 2018. Vol. 376. Ne 2133. URL: https://doi.org/10.1098/rsta.2018.0089
(nata obpatyeHus: 08.09.2024).

5 Donahoe E., Metzger M. M. Artificial Intelligence and Human Rights // Journal of Democracy. 2019. Vol. 30. Ne 2. P. 115-126.

7 Eubanks V. Automating Inequality. How High-Tech Tools Profile, Police, and Punish the Poor. New York : St. Martin’s Press, 2018.
URL: https://openlibrary.org/books/OL26681102M/Automating_Inequality (gata obpalueHus: 25.10.2024).

8 CM. CT. 2 KOoHBEHLMK.

9 HecwmoTpsi Ha MOBCEMECTHbIi XapakTtep Auckyccuii o6 W B mocnefHee BPeMs, HE CYLLECTBYET €4MHOI0 «O(ULUaSIbHOMO»
onpegenenns M. B HEKOTOPbIX Cyyasx TEXHUYECKMe OnucaHns, npeanaraemble cneypanmctaMmm B 061acT KOMMbIOTEPHbIX HayK,
He noaxofAT ANS pUAMYEcKOro aHaausa, Hanpumep, korga MW onpepensieTcs kak anropuTM, YTO, B CBOK ouyepefb, TpedyeT
OTAENbHOTO onpeaesieHns IPUANYECKOro CofepXXaHns COOTBETCTBYIOLMX TEPMUHOB. Mogpo6Hee O LWMPOKOM M Y3KOM NOAXoAax K
onpegenexuto cuctem VN cm., Hanpumep: Lee J. Artificial Intelligence and International Law. Springer, 2022. P. 6-7.
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MpuBegeHHoe B KOHBEHLUMW ONpefenieHne He COAEPXUT yka3aHus Ha BO3MOXHOE [BOWHOE Ha3HayeHue
(BoeHHOE 1 rpaxgaHckoe) cuctem VA, BMecTe ¢ TeM BaXHO OTMETUTb, UTO U3 cchepbl geincTBrs KoHBeHL MM
UCK/IlOYEHa AesATeNbHOCTb, CBS3aHHAs C HauuMoHasibHO 060poHOIi. Takum o6pas3om, 06s13aTenbCTBa
yyacTHUKOB KOHBEHUMM N0 06ecneyeHnto Npo3padyHoCTH, NOAOTYETHOCTH N OTBETCTBEHHOCTM 3@ BO3MOXHbIE
HebnaronpusiTHble NOCMEACTBUS HE pPacnpOCTPaHATCA Ha [OEWCTBUS, CBSI3aHHble C pa3paboTkoin wu
NPUMEHEHNEM 3TOW TEXHOMIOTMM B BOEHHbLIX Lensx. OgHako npumeHeHve WM B 06GOpOHHOI cchepe B
KayecTBe aBTOHOMHOIO /IETA/IbHOTO OPYXWS CMOCOGHO CEepbe3HO MOBMUSTL Ha reonoIMTUYECKUIA GanaHc
MeXay rocyaapcTBamu, co3faBasi HOBble MeXAyHapoHble acuMMeTpumn™.

C TOYKM 3peHust obbema 1 cdiep nNpMMeHeHnss KoHBeEHL MU NpeanonaraeTcs, YTo rocygapcrBa-y4acTHUKN
NPMMYT 3aKoHoZaTeslbHble, agMUHUCTPATUBHbLIE W/WAW VHbIE MEpbl, HEObXoAuMble AN CO6MAEHNA ee
NOSIOXEHUIH KaK rocyiapCTBEHHbIMU OpraHamu, Tak 1 YacTHbIMU Cy6beKkTaMu, AelCTBYIOLWMMMN OT UX UMEHW'?.
[nsa perynupoBaHua AeATeNbHOCTU YacTHbIX ML, AENCTBYHLIMX HE OT UMEHU rocygapcTBa, KoHBeHUuel
npeaycMoTpeHa asisTepHaTBa: CTOPOHbI MOTYT PacnpoCTPaHUTb NPUHLMNGLI 1 0653aTeNbCTBa, U3M0XKEHHbIE
B KOHBEHUMW, Ha 4acCTHbI cekTop (YpaBHATb €ro B PEeryiMpoBaHuM C roCyAapCTBEHHbIM) WUAWM NPUHSATbL
Apyrve mMepbl 4n1s ynpaB/eHnst puckamm npuMeHeHnst cuctem VI yacTHbIMU AnLamm Takum 06pasoMm, UTo6bI
3TO COOTBETCTBOBA/I0 O6BLEKTY W LENU JaHHOro MexayHapoaHoro gorosopa®. O BbIGpaHHOM croco6e
NCMosiHeHNs o06sa3aTeNnsbCTBa NO PEryIMpoBaHnIi0 AESTENBHOCTM YaCTHOMO CEeKTopa HeobXoAMMO COOBLNTL
npu nognucaHum Wy Npu cgadve Ha XpaHeHWe AOKYMEHTa O paTuduKaumm, NPy NPUHATUK, YTBEPXAEHWUN
KOHBEHLMN 1M NPUCOEQUHEHUN K Hell (M36paHHbIi CNOCO6 MOXHO B AasibHENLEM U3MEHUTD). Mpu 3TOM He
[AONyCKaeTcsa OTCTYMN/IEHME WX OFPpaHNYeHe NPMMEHEHMS CTOPOHOI CBOMX MeXAyHapoAHbIX 06513aTeNbCTB
B OTHOLUEHWM TMpaB uYenoBeka, [AEeMOKPaTUM U BepxoBeHCTBa npasal’. Takas «pasBufika» B MeTofax
perynnpoBaHnsa OesaTeNbHOCTM YacTHOTO CeKTopa NPeACTaBAseTcs He BMOSHE YAAaqyHOW, Tak Kak co3gaer
CYLLECTBEHHYD acuMMeTputo B 06beme 06s3aTeflbCTB rocy4apcTB — Y4yacTHMKOB KOHBEHUMU B
3aBMCUMOCTU OT BblGpaHHOro BapuaHTa.

1.2. lemokpartna v BEpPXOBEHCTBO Npasa

B TO Bpems kak KOHBEHUMsI NMOCBsileHa B3aMOAENCTBMI0 «MCKYCCTBEHHOMO WMHTE/N/IEKTA, NPaB YesioBeka,
[IEMOKPATUM 11 BEPXOBEHCTBA MpaBa», TOMbKO CTaTbs 5 3TOr0 A0roBopa NpsMo perysimpyeT noTeHumaibHoe
Bo3gelicTBne cuctem M Ha gemMokpaTuyeckme NPOLEeCcChl M MPUHLMN BEPXOBEHCTBA MNpaBa. Bo-nepBbix,
corlacHoO crtatbe 5, rocygapctBa 06si3aHbl MPUHMMATL W NOAAEPXMBATb Mepbl, HanpaBfeHHble Ha
HedonyleHne MCnosib3oBaHns M ¢ Lenbio HapyLleHWsl LeNoCTHOCTM, He3aBUCUMOCTM U 3h(PEKTUBHOCTH
[IeMOKpPaTUYECKNX  WMHCTUTYTOB M MNpoLeccoB.  KoHBeHUMel  npefycMoTpeHa  3awmta  psiga
OCHOBOMO/IAralLLMX [AeMOKPaTUUECKUX MPUHLMMNOB, B YACTHOCTU pasfesieHusl BracTeil, He3aBMCUMOCTM
cyae6HoI BnacTu 1 goctyna K npasocyauio. Bo-BTopbix, rocygapcTea 06s3aHbl NPUHUMATL U NOAAEPXKMBATbL
Mepbl, Hanpae/eHHbIE Ha 3alUMTy AEMOKpPaTUYECKUX MPOLLECCOB npu paspabotke cuctem U, B Tom uncne
TakMX acrnekToB JEMOKPATMYECKOro NPOLECCa, Kak BO3MOXHOCTb rpaXaaH Ha paBHbIX Havasiax yuacTBoBaTb
B MyG/IMYHOI AMCKyccum, a Takke cBo604HO (DOPMMPOBaTh COGCTBEHHOE MHEHNE.

B KOHBEHUUWM He MpOBEAEHO UYETKOTO Pasfiunsi Mexay npasBuiamul, OPUEHTUPOBAHHBLIMU Ha 3alUuUTy
[leMOKpPaTUYECKNX MPOLECCOB U MHCTUTYTOB, U NpaBuiamu, OPUEHTUPOBAHHBIMM Ha 3aLLUTy BEPXOBEHCTBA
npaea. Hanpotve, B cTatbe 5 goroBopa 3TV ABe KaTeropuv paccMmaTpuBaloTCs B WX B3aWMHOM CBSI3W.
B kauecTBe OAHOrO W3 MNPOSIB/IEHUI 3alMTbl AEMOKPATUUYECKMX WHCTUTYTOB yKasblBaeTcsi obecriedeHune
He3aBMCUMOCTM cyae6HOoI BlacTy, a Takke ellle OfIHO MPOSsiB/IEHNEe NPUHLMNA BEPXOBEHCTBA NpaBa: A0CTyn
K npaBocyauto. MOocKoMbKy BEpPXOBEHCTBO MNpaBa NpPeAcTaBnsieT OAVH M3 MPU3HAKOB [AEeMOKPaTMYeCcKoro
pexuma, nwo6as Mepa NO 3allMTe BEPXOBEHCTBA MNpaBa Takke OygeT cnoco6CTBoBaTh 3aliuTe
LEMOKPATUYECKMX WHCTUTYTOB. CriegoBaTenibHO, UCXOAs W3 TekcTa cTatbM 5 KOHBeHUuW, npeamet
perynupoBaHusi KOHBEHLUUM CTOWT paccMaTpuBaTb, C OAHOW CTOPOHbLI, Kak perynupoBaHue cuctem MW B
CBETE MpaB YesioBeEKa, a C ApYroli — Kak peryniMpoBaHne COOTHOLWEHNUS VW ¢ NpUHUMNOM BEPXOBEHCTBA
npasa 1 JemMoKpaTUYeckMmn NpoLeccamm U MHCTUTYTaMMU.

10 Cm. cT. 3(4) KoHBEHLMM.

B Johnson J. Artificial Intelligence and Future Warfare: Implications for International Security /| Defense & Security Analysis. 2019.
Vol. 35. Ne 2. P. 147-169.

2. CmM. cT. 1(2) 1 3(1)(a) KoHBeHuMK.

13 Cm. cT. 3(1)(b) KoHBEHLMM.

14 CMm. Tam xe.
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B nosicHuTenbHoli 3anucke K KoHBeHUWM, KoTopas He sABfseTca oguumasibHblM MCTOYHUKOM ee
TOMIKOBAHWSl, HO TO3BOMISIET Jlydlle YACHUTb WAEW, CTOSILME 3a TMOSIOKEHUsSIMU 3TOro  Aorosopa’,
nepeyncsieHbl BO3MOXHbIE CNOCO6bl HEraTUBHOINO BO3aencTBumsa cuctem N Ha AeMOKpaTUIO 1 BEPXOBEHCTBO
npaea. Cpean HUX — BO3MOXHOCTb WCMONb30BaHWSA /19 PacnpocTpaHeHus UHdopMauun, He
COOTBETCTBYIOLLEN AEACTBUTENBHOCTU, B TOM YUC/IE KOHTEHTa, COPMMPOBaAHHOIO cuctemoin U (tak
HasblBaemble aundpeiikn) uan Ans ycTaHOB/IEHUS] HE3aKOHHOM UM NPOU3BOSILHOW CNEXKM 3a rpaxgaHamm’®,
[aHHble cnocobbl ucnonb3oBaHms W moryT HaHecTu yuwep6 nsbuparesnisbHOMy MpoLeccy, OrpaHuynTb
cBobogy crioBa U cobpaHuii, nofopBaTb AOBEpPUE MeXAy rpaxgaHamMmu U rocyfapcTBOM, MPUBECTU K
AVCKPUMUHALUMOHHBIM MpakTUkam, a Takke MOBAMSATb Ha He3aBUCMMOCTb M GecnpucTpacTHOCTb cydeli u
3(hPEKTMBHOCTL CYAE6HOM CUCTEMbI B LLE/TOM.

CTonT OTMETUTb, 4YTO B KOHBEHLUUM He KOHKpPETU3MpOBaHa TeppuTopuasibHasa cdepa [feincTens
0653aTenbCTB, NPefyCMOTPEHHbIX cTaTbel 5. MNpaBoM MeXxayHapoAHbIX AOroBOPOB He NpeaycMOTPeHa HU
npesymnumMa  TOro, 4YTO MEeXAYHapOAHbIA [OroBOp MOXET YyCTaHaBNuBaTb 3KCTEPPUTOPUaIbHbIE
06si3aTeNibCTBa  OCYAAPCTBa, HU  Mpe3ymnuua  obpaTHoro’’. BO3MOXHOCTb  3KCTEPPUTOPUAIBHOTO
NpUMEHeHNs 0053aTesibCTB, BbITEKAOWNX U3 MeXAyHapo4HOro [0roBopa, MOXHO YCTAHOBUTb TOMbKO
ncxoAs 13 TeKcTa, 06bEKTa U LieNn KaXA0oro KOHKPEeTHoro Jorosopal®. Hanpumep, MexayHapoaHblii nakT 06
3KOHOMMYECKUX, COLManbHbIX U Ky/bTYypHbIX NpaBax 1966 roga®, KoHBeHUMs O JIMKBMAAUMKM BCEX (DOPM
JMCKPYMUHALIMN B OTHOLLEHWM XeHLUMH 1979 roga® n KoHBeHUMs1 0 npaBax MHBanmaoB 2006 roga®’, Kak u
JaHHaA KoHBeHUMsl, He yCTaHaBnMBAaKT TeppuTOpuasibHOrO npegena AelicTBuA  0653aTenbCTB
rocyapcTB-y4acTHUKOB. TO NO3BOJIAET YTBEPXAATb, UTO rocyfapcTBa AO/MKHbI cobnoaaTs 0653aTeNbeTea
Mo AaHHbIM MeXAyHapoAHbLIM [OroBopam, Aavke AelCTBys 3a npefenaMu CoGCTBEHHON Tepputopun??,
MexayHapogHblii Cyn oTMedaul, 4TOo nonoxeHuss KOHBEHUMM O fvKBMgaumMum BceX (hOpM pacoBoi
OVCKpUMMHALMK, TaKKe He cofepXalune orpaHudeHunin ratione loci, N(PUMEHSIIOTCA 3KCTEPPUTOPUASILHO, «Kak
N apyrue nosioxeHusi okymMeHmos makozo poda»* (KypcuB Haw. — ABMOPbI), TO €CTb MEXAYHAPOAHbIX
[OroBopoB B o06nacTu 3awmTbl npaB 4enoseka. lMockonbky KOHBEHUMA AeknapupyeT LUMPOKYH Lefb
obecneyeHnss cobM4eHNs NpaB YenoBeka, BEPXOBEHCTBA npasa M NpaBoBbIX CTaHA4APTOB AEMOKpATMM Ha
BCEX 3Tanax MpoeKTUpOBaHUsi, paspaboTKM U MNpUMeHeHus cuctem W4, Beckme [0BOAbI NPOTMB
pacnpocTpaHeHunss geinctems KOHBEHUuM 3a npefenbl TEPPUTOPUM FoCyAapCTB-y4aCTHUKOB, Ha MepBbll
B3rN154, OTCYTCTBYIOT.

CneposaTesibHO, [OOMYCTUMO TOJMIKOBaHWE, COM1aCHO KOTOPOMY TOCYAapCTBa-y4YaCTHUKM  JODKHBI
perynvpoBatb He TOJ/IbKO BO3MOXHOE BUAHWE cucteMm A Ha Jemokpatudeckne WUHCTUTYTbI, NPOLEecchl 1
BEPXOBEHCTBO MNpaBa B Mpefenax CBOEA HPUCAMKLMKW, HO W Ha MNoTeHuunasibHoe Bo3geicTeue N Ha
JeMoKpaTuyeckme WMHCTUTYTbI, NPOLECCHI 1 BEPXOBEHCTBO Mpasa B Apyrnx rocygapcteax. COOTBETCTBEHHO,
MOCKOMbKY UCMNO/Mb30BaHNE JaHHOW TEXHOMOMMM MOXET OKasaTb CYLLEeCTBEHHOE B/IMSHME Ha N3buparesibHbIi
npouecc, orpaHuyeHne Bo3geincTeua WU Ha [emokpaTtuyeckme WHCTUTYTbl M MPOLEecchl  [O/MKHO
CMOCOG6CTBOBATL YKPENIEHUIO NPMHLMNA HeBMELLIATENIbCTBA BO BHYTPEHHWE Aena rocyaapctea®.

5 Explanatory Report to the Council of Europe Framework Convention on Artificial Intelligence and Human Rights, Democracy and
the Rule of Law, CETS 225, 5.1X.2024 (panee — Explanatory Report), Preamble, Part II.

16 Explanatory Report, § 43.

7 Milanovic M. Extraterritorial Application of Human Rights Treaties: Law, Principles, and Policy. Oxford University Press, 2011. P. 10.

% Ibid. P. 11.

1 MexayHapoaHblii NakT 06 3KOHOMUYECKMX, COLIMAbHBIX U Ky/bTYPHbIX NpaBax oT 16 aekabps 1966 roaa // BegomocTyi BepxoBHOTo
Coseta CCCP. 1976. Ne 17(1831).

2 KOHBEHLMA O NMKBUAALMM BCEX (DOPM AMCKPYMMHALMM B OTHOLLEHWW XEHLLUMH OT 18 aekabpsi 1979 roaa // BegomocTu BepxoBHoro
Coseta CCCP. 1982. Ne 25 CT. 464.

2l KoHBeHUMsi 0 npaBax MHBaMgoB oT 13 gekabpsa 2006 roga // CobpaHue 3akoHoaaTenbcTBa Pd. 11 dpeBpasnist 2013. Ne 6. CT. 468.

2 Janig P. Extraterritorial Application of Human Rights // Elgar Encyclopedia of Human Rights. Vol 2 | ed. by C. Binder, M. Nowak,
J. Hofbauer. P. Jang. Edward Elgar Publishing, 2022. P. 182-183; Milanovic M. Op.cit. P. 17.

2 Application of the International Convention on the Elimination of all Forms of Racial Discrimination (Georgia v. Russian Federation),
Provisional Measures. Order of 15 October 2008. I.C.J. Reports, 2008. P. 353, § 109.

2 CMm. CT. 1(1) KoHBeHLMK.

% [eknapauus O MPUHLMNAX MEXAYHApOAHOTO MpaBa, KacCalLMXCH [OPYXECTBEHHbIX OTHOLUEHMIA U COTPYAHUYECTBA Mexay
rocygapcrtBamu B COOTBETCTBMM € YcTaBoMm OpraHmzaumn O6beanHeHHbIX Hauuid, npuHaTa pesontouvein 2625 (XXV) MeHepanbHoii
Accambnen OOH ot 24 okTa6psa 1970 roga.
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1.3. OcHOBHbIe 065a3aTesibCTBa rocygapcTs — y4acTHUKOB KOHBEHLUN

HecmoTps Ha nepeuncneHve B KoHBeHUMU 065a3aTeNbCTB rocyAapCTB-yYaCTHWKOB, UCMOMb30BaHne psga
«3alUMTHBIX OFOBOPOK» (@Hr/.: saving clauses) npegonpenenser ee pamMoyHblii xapakTep. Tak, B KayecTBe
o6LLero npuHUMna perympoBaHus NpeaycMOTPEHO, YTO YYaCTHUKM MCMOSHAKT CBOW 06s3aTenbeTBa Mo
KoHBeHLMN TakuM 06pa3om, KOTopbIil ByAeT COOTBETCTBOBATL MX HALMOHa/IbHOW NPaBoBOi cucteme (aHri:
in a manner appropriate to its domestic legal system)?. Mo TekcTy KOHBEHLMN 06a3aTe/1bCTBA fOCYAapCTB
chopMyNMpoBaHbl CKOpPEee Kak «Msrkue» Lenn n obsisatensctBa nosegeHus (aHrn.: obligation of conduct),
Hexenn obsAsatenbcTBa pesynsrarta (adrn.: obligation of result): «[oMKHbI MPUHUMATBL WM COXPaHSTb MEpb,
HanpaB/IEHHbIE Ha...», «40/DKHbI MPUHSATL MEPbI, Korga 3To ByAeT yMecTHO, Af1S...», «A0/MKHbl CTPEMUTLCS
obecneynTb, YTOOLI B TOV Mepe, B KOTOPO 3TO YMECTHO B KOHKPETHbIX 06CTOATENbCTBAX>», «NPU3bIBAIOTCA K
CO3[aHno yCcnoBuii B TOl Mepe, B Kakoii 3T0 yMEeCTHO, A/15...», «B TOl Mepe, B Kakoil cpefcTBa NpaBoBOl
3aWwmTbl TPEOYIOTCA B COOTBETCTBUM C MEXAYHAPOAHbIMY 0653aTeNbCTBaMu U B COOTBETCTBUM C BHYTPEHHE
NpPaBOBOW CUCTEMOI, OO/MKHbI NMPUHMMATb UM COXpPaHATb Mepbl A5 06ecneyeHns», «A0/MKHbl OLEHUTb
HeobXoANMOCTb» U T. M.

TakoW noaxop, ¢ OOHOM CTOPOHbI, obecneunBaeT rMOKOCTb NpUMeHeHnss KOHBEHLMU U, BEPOSTHO, ByneT
cnocobCcTBOBaTb PacCLIMPEHVIO Kpyra ee Y4yacTHMKOB, a C [ApYrol — «pa3MblBaeT» CcogepxaHue
0653aTeNbCTB YYACTHWKOB U pe3epBuMpyeT OOLIMPHOE NPOCTPaHCTBO A1 WX TONKoBaHuusA. [py 3aToMm
BO3MOXHOE CMelleHMe 6anaHca Mexay HOpPMAaTMBHOCTBIO U OMNpPefesieHHOCTbHo, O KOTOPOM nucan
M. KockeHHueMu?’, B CTOPOHY HOPMAaTUBHOCTW HEN3BEXHO NPUBEAET K HEMOC/1eA0BATE/TLHOCTU NPAKTUKA U,
B CBOW ouyepefpb, K «MNoMTuU3aLum» COOTBETCTBYIOLLENO PEryiMpoBaHusi. B 4acTHOCTM, NpeaycMOTPEHHOE
KoHBeHUmeld 0653aTe/ibCTBO CTOPOH MPUHATbL Mepbl, HanpaB/eHHble Ha 3alWuWTy AeMOKPaTUyYecKux
MPOLLECCOB B pamMKax >XW3HEHHOro uukia cuctem WU, Bkaouas obecnevyeHne BO3MOXHOCTW A1 TpaxaaH
cB060HO (DOPMMPOBATb CBOE MHEHWE?®, MOXeT GbiTb AMamMeTpasibHO MPOTMBOMOMIONKHO Peasin30BaHo B
rocygapctesax, B TOM 4ucC/ie B 3aBUCMMOCTU OT BblGpaHHOrO NoAxoda K PerysimpoBaHuio AesTe/IbHOCTU
coumabHbIX CETEN.

KoHBeHUMA ycTaHaB/iMBaeT 0053aTeNbCTBO  YYACTHWKOB  BHEAPUTb  afekBaTHble  TpeboBaHus
npospavyHoCTM W Hagsopa (aHrn.:. adequate transparency and oversight requirements) B OTHOLUEHWUU
OeATeNbHOCTU B paMKax >XU3HEHHOro uukia cuctem WA, oxBaTbiBalOWEro M BOMPOChI naeHTudmkaumm
C034aBaeMoro TakMMU CUCTEMaMM KOHTEHTA, C YYETOM KOHKPETHbIX YC/I0BUA U puckoB®. C 3Tum
006513aTeNbCTBOM CBSI3aHO TpeboBaHWe 06ecneynTb MOLOTYETHOCTb U OTBETCTBEHHOCTb 3a BO3MOXHbIE
HebnaronpusaTHble MOCNEACTBMA WCMOMb30BaHWA cuctem WU ana npaB 4venoseka, AeMoOKpatun u
BEpPXOBEHCTBA npasa®.

locygapcTBa — y4vacTHUMKM KOHBEHUMM AO/MKHbI Takke NPUHSATb Mepbl K TOMY, YTo6bl B cuctemax LA
yBa)XXa/lI0Cb pPaBEHCTBO, BK/HOYAs reHAEPHOE PaBEHCTBO, cO6MdasIcA 3anpeT AUCKPUMMHALMM W He
HapyLlasiocb NpaBO Ha HEMNPUKOCHOBEHHOCTb YaCTHOW M3HK®L., [Mpu 3TOM B COOTBETCTBYIOLIMX CTATbsIX
[aHHOro MeXayHapoAHOro Aorosopa npeaycMOTPEHbl MOSIOKEHUA O TOM, 4YTO Takue 06s3arenbeTsa
peanMayroTcs rocyfapctsaMm C y4eToOM HOPM MEeXAYHapOAHOro M HaumoHanbHOro npasa. MNpeacrasnsercs,
YTO peasibHOe «HamnoJIHEHME» AaHHbIX 06513aTe/IbCTB B rOCYAapPCTBaX Pas/IMYHbIX NPaBOBbIX CUCTEM MOXET
3HAYUTENBHO OT/INYATLCH, B YACTHOCTM, B OTHOLUEHMM OGECcrnevYeHuss reH4epHoOro paBeHCcTBa M NMOAX0A0B K
OCHOBaHMsIM [OMYyCTUMOIrO OrpaHW4yeHnst npaBa Ha YBaXEHMWE YaCTHOW >KM3HU. B uenom, MOXHO
NpeanosnioxuTb, 4YTO BbIGOP W  «Ka/IMOBPOBKa» WHCTPYMEHTOB, 3a/10KEHHbIX B KOHBEHUUW, U KX
UMMJIEMEHTALMSA B HaUMOHa/lbHOM peryavmpoBaHun W GyayT npegonpefenatbcs OCOH6EHHOCTAMM
MOMNTMYECKOTO pexnmMa rocygapcrtea — y4vyacTHMKa KOHBEHLUW: B YACTHOCTW, CTENeHb) BOBMEYEHHOCTU
3aMHTEepecoBaHHbIX CTOPOH (CTeWkxongepoB) B npouecc hopMUPOBaHWA HOPMATUBHOIO perynvpoBaHus,
3(PHEKTUBHOCTLIO UHCTUTYTOB, ONPELENSIOWNX NpaBuia NoBeAeHNs YHaCTHUKOB XU3HEHHOIO LMK/Ia CUCTEM
W, a Takxe posiblo rpaxaaHCcKoro o6LLEecTBa 1 opraHusaLunii Nno 3awmte npas U cBo60/ yenoseka?,

% CMm. CT. 6 KoHBEHUMH.

27 Koskenniemi M. From Apology to Utopia: The Structure of International Legal Argument. Cambridge : Cambridge University Press,
2006.

% CM. CT. 5(2) KoHBEHLMM.

2 Cwm. cT. 8 KoHBeHUUMN.

30 Cm. cT. 9 KoHBeHLmu.

31 Cm. cT. 10 1 11 KoHBEHLMK.

32 0630p PEeXVMOB HaLUMOHA/ILHON MOAUTMKM B 06nactv VW 1 WX TUMOMOMMM B 3aBUCMMOCTM OT MOJIUTUYECKOTO PEXMMA CM.:
Filgueiras F. Atrtificial Intelligence Policy Regimes: Comparing Politics and Policy to National Strategies for Artificial Intelligence /I
Global Perspectives. 2022. Vol. 3. Ne 1. P. 323-362. URL: https://doi.org/10.1525/gp.2022.32362 (parta obpaiieHus: 08.09.2024).
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1.4. CpeactBa NpaBOBOWA 3aLUUTbI

YuacTHukn KoHBeHUuM 06s13aHbl 06ecneunTb AOCTYNHOCTb CPeACTB NPaBOBOM 3aluTbl ULaM, YbU npasa
yenioBeka Obl/IM HapyLLEHbI B CBA3M C UCMOMIb30BaHNeM cucteM VI (onsThb e, C OrOBOPKOIA, YTO Takne mepbl
NPUHUMAIOTCA B TOI CTEMeHW, B KOTOPOWA OHM COOTBETCTBYIOT TPebOoBaHWSM HaLMOHaNbHON NpaBOBOW
cucTembl)®. B kauecTBe 6a30BbIX MPOLIECCYa/IbHbIX FapaHTWiA 3aLiMThbl NpaB YesioBeka Npy B3avMoAecTBIm
c cuctemamun W KoHBeHuMel npeaycMOTpeHbl: yBefoM/IeHWe ObIX UL, O BCTYMJIEHUM WX BO
B3ammogelictBue ¢ cuctemamu WA, gokymeHTMpoBaHMe MHdopmauum o6 ucnonb3oBaHun cuctem W,
NOTEHUMANBbHO HapyLlawwWwmx npaBa 4YesioBeka, U BO3MOXHOCTb A1 3aMHTePeCcOBaHHbIX MWL, NOyynTb
JIOCTYN K Takoli nHdhopmaLum 1 noaathb Xasoby B KOMMNETEHTHbI FOCYAapCTBEHHbIV opraH®. OaHaKo Kakol
MMEHHO noaxof, 6yaeT NPUMEHSATLCS, YTOObI ONpeaennTb, 6bl/IM N HapYLLIEeHb! NpaBa 3asBuUTeneil, octaercs
3a pamkKamu 3TOr0 MexAyHapOoAHOro [A0roBopa, YTO OCTaBAseT NPOCTPaHCTBO A1 NPUMEHEHWUS cambiX
pasHbiXx Mogeneii. Takum o6pa3om, KOHBEHLMS NuLlb 3agaeT 06LLMIA NpoLecCyasibHbIi BEKTOP, rapaHTupys
Ha/IMume HeKOro cpeacTBa NPaBOBOW 3aLLUUThI.

1.5. WcknouyeHnsas B uUensax ob6GecneyeHUss HauMOHasIbHOW 6e30nacHOCTU W Hay4HbIX
nccnenoBaHui

CTOpoHbl  KOHBEHUUM 0OCBOGOXAAKTCA OT COOMAeHUS MPUHATBIX Ha Ccebst o06s3arensCTB  npu
OCYLLIECTBMEHUN [OEATENbHOCTW, CBSA3aHHOW C 3alUTON WMHTEPECOB HaUMOHa/IbHOW 6e30nacHoCTU, Mnpu
yC/NOBUM COGMIOAEHNS HOPM MeXAyHapoAHOro npasa, B TOM 4YWC/e MeXAyHapoAHbIX 006s13aTefibCcTB B
061acTN Npae YenoBeka, U NPy yBaXKEHUN AeMOKpaTUYeCKNX MHCTUTYTOB U npoueccoB™®. MoTuBbI BBEEeHMS
TaKOro WUCK/IIOHYEHMS MOHATHbI, OAHAKO OMACHOCTb COCTOWUT B TOM, YTO rocygapcTBa MOryT MPUMEHSITb €ro
paclwmnpuTenbHO, He MNPeaocTaBiAs MOSACHEHM O MpuUYMHAaX MNPUMEHEHUS [OaHHOTO WCK/HYEHUS W
onpaefbiBasi 3T0O TEM, YTO CaMO MOSICHEHWE MPUYMH CO34AET yrpo3y [A/s HauuoHaslbHO 6e30MacHOCTM.
KOHBEHLMSA Takke He OrpaHMyYMBaeT Y4yaCTHUKOB B MPOBEAEHWM Hay4yHO-UCC/efoBaTeflbCKMX paboT B
obnactn UM npu ycnoBum, 4to TecTupoBaHue cuctem VI nnm mHble paboTbl HE CBA3aHbl C pUckamu B
OTHOLLEHMW NpaB YesiIoBeKa, AeMOKpPaTUM N BepxoBeHcTBa nNpasa’®.

1.6. Kpyr yyacTHukoB KoHBeHLUK

KoHBeHUMs oTKpbITa A4/15 nognucaHnsa rocygapctesamy — yneHamm Coseta EBponbl, EBponelickoro coto3a, a
TaKke rocygapcrtsaMu, yyacTBOBaBLWMMWU B ee pa3paboTke. BepoATHO, umerloTca B BUAY rocynapcrsa,
npeacTaBuTeNin KOTOPbIX MNPUHMMaIM ydacTue B pabote KomuTeTa MO WCKYCCTBEHHOMY WHTENIEKTY:
ApreHTuHa, Asctpanusi, KaHaga, Kocta-Puka, BatukaH, M3pannb, AnoHus, Mekcuka, Mepy, CLUA n Ypyreaii.
MoanucaHue npowsio B BunbHioce (Jlutea) 5 ceHTsibpsa 2024 roga B xode KOHGEpPEeHUUn MUHUCTPOB
cTuumn. KoHBeHumto noanucann AHpoppa, [pysusa, Wcnangms, Hopeeruns, Pecny6nuka Monpgosa,
CaH-MapvHo, CoegnHeHHoe KoponeBcTBo, M3paunb, CLUA, a Takke EBponeiickuii coto3®. [ocne
BCTyn/1IeHnss KoHBeHUun B cwily (B NEPBbIA AeHb Mecsua, CNefyloLwero 3a UCTEYEHMEM TPEXMECSYHOrOo
cpoka nocne gatbl patudprkaumm KoHBEHUMU MATLIO NOANMCaBLUMMU CTOPOHaMU, BK/KOUAas HEe MeHee Tpex
rocygapcts — uneHoB CoBeta EBponbl) NpMcoeamHUTLCA K HEeR CMOryT rocy4apcTBa, He yyacTBOBaBLUME B
ee paspaboTke, MNpuM YCNOBUM, 4YTO Takoe MnpucoefnHeHne OyaeT of06peHO pelueHneM, MNPUHATLIM
60/1bLUMHCTBOM B COOTBETCTBUM CcO cTaTtbeil 20(d) YctaBa CoBeTa EBpoOnbI, M eAMHOrNACHbIM ro/IoCOBaHEM
npeactaBuTeneli CTopoH KoHBeHUMW, WMeloWwmMx npaBo 3acegartb B Komutete MWUHMCTPOB  3TOl
MexayHapogHol opraHmsaumn. CTpornii nNopsgok npucoefvHeHnss K KOHBEHUMW He YHWKasleH Ans
forosopoB CoseTa EBponbl: 60/bLWMHCTBO U3 HUX, BKIKOYAA Tak HasblBaeMble «OTKPbITbIE» AOTOBOPLI, TO
€CTb Jonyckawlue npucoeanHeHne rocyaapcTs, He Bxogswmx B CoseT EBponbl, TPe6yHT eanHOrNIacHoro
corsiacusi cTopoH®,

33 Cwm. cT. 14(1) KoHBeHuuK.

34 CM. cT. 14(2) KoHBeHUuM.

3 CM. cT. 3(2) KoHBEHLMM.

3 Cwm. cT. 3(3) KoHBeHLuN.

87 Council of Europe. Council of Europe opens first ever global treaty on Al for signature. URL: https://www.coe.int/en/web/portal/-
/council-of-europe-opens-first-ever-global-treaty-on-ai-for-signature (aata o6patueHuns: 08.09.2024).

% Council of Europe. Participation of Non-member States. URL: https://www.coe.int/ru/web/conventions/participation-of-non-member-
states (gara o6paweHus: 13.10.2024).
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1.7. ImnnemeHTauusa NoNoXxeHun KoHseHummn

Kak 6bl/10 OTMEYEHO BbIlle, pPaMOYHbIA xapakTep KOHBEHUMM oOKasan BAUSHUE Ha OPMYANPOBKA
06a3aTensLCTB, NPUHMMaEMbIX Ha cebs rocygapcTBamu. B TekcTe He yCTaHOBMEHO XEeCTKUX TpeboBaHWii no
NPUHATUIO KOHKPETHbIX Mep. OTCloAa NOMOXEHWS 3TOr0 MexayHapoAHOro A0oroBopa ABNSAKTCA Mo 6o/bLuei
4yacT¥ HecamoOWCNO/IHUMbIMK, a XapakTtep o06a3aTefNbCTB, YCTaHOB/IEHHbIX KOHBEHUMeN, ocTasnser 3a
rocygapcrteamMu LUMPOKME AUCKPELIMOHHbIE MOSTHOMOYMA MO ee umiemeHTaumu. NMoMnumo 3Toro, LMpokas
cB060Ja YCMOTPEHUS B UMIMNIEMEHTALMN BbIP&XXaeTCH B Npase rocy4apcTB-yvyacTHUKOB CaMUM ONpeaensTh,
B Kakom obbeme 3TOT [oroBop OyaeT pacnpocTpaHATbCA Ha pas3paboTKy M ucnosb3oBaHue cuctem AW B
yacTHoM cekTope®,

KoHBeHUMe npegycMOTpeHbl ABa MexaHu3Ma CoAenCcTBUs rocygapctsamM B UCMOMHEHNN B3ATbIX HA cebs
06a3aTensbcTs. Bo-nepsbix, cTatbein 23 yupexgaetca KoHgepeHuus rocyaapcTB-y4acTHUKOB, KOTOpas He
AB/ISIETCS MOCTOSAHHBLIM OPraHoOM M CO3bIBAETCS N0 Mepe HeobxoaumocTu MeHepanbHbiM CekpeTapem CoseTta
EBponebl, nan ecsim 601bLWMHCTBO rocyapcTs-ysieHoB uan KomuteT MuHmuctpos CoseTa EBponbl noTpebyroT
co3biBa KoHthbepeHuun. Kak oTMeUYeHO B NOSICHUTENbHONM 3anucke K KOHBEHUWM, OTCYTCTBME npaswia o
MOCTOSIHHON pab6oTe KoHbepeHuMn oTpaxaeT «IMOBKOCTb MexaHu3ma MOoC/eAytollero  KOHTPons,
YCTAHOB/IEHHOIO JaHHOi PamMo4Hoi KoHBeHLmeli»*C.

Bo-BTOpbIX, cTaTbeii 24 yCTaHOBMEHa 06513aHHOCTb npeaocTaBNATb KoHdhepeHummn
rocygapcTB-y4acTHMKOB OTYET O AENCTBMAX N0 uMnaemeHtaunm KoHBeHumW. [aHHblil OTYET AO/KEH ObITb
npefocTaB/ieH B TeueHue nepsbiX ABYX NIET NOcAe TOro, Kak rocyfapcTtBo CTano CTOPOHON KoHBeHuuu, a
3aTemM OT4YeTbl MNpefocTaBAAlTCA nepuoguyeckn. dopmar v npouesypa MOATOTOBKA OTYETOB OyayT
ycTaHoB/eHbl KoHhbepeHuwmeit rocyaapcTB-y4acTHUKOB.

Kpome Toro, ctatbeil 26 KoHBEHLMM NpeayCcMOTPEeHO 0653aTenbCTBO Co34aTb 3PEKTMBHbIE BHYTPEHHME
MexaHu3Mbl 4719 Hag3opa 3a cobnogeHneM 0653aTesibCTB, NPEeAYCMOTPEHHbIX HacToswed KoHBeHLMEeN.
B nosicHutenbHoi 3anucke K KOHBEHLMM yKa3aHOo, YTO AaHHOEe 0653aTeNlbCTBO MOXET ObiTb peasim3oBaHo
WY NOCPeACTBOM YUpexaeHus OTAeNIbHOro rocyfapCTBEHHOrO opraHa, Wau NocpefcTBOM nepefayn yxe
CYLLECTBYIOLLEMY TOCYAAPCTBEHHOMY OpraHy MO/IHOMOYMI MO KOHTPOMK 3a WCNofHeHWeM KoHeeHuun*.
Mpn aTOM, Kak cnegyetT u3 M. 2 cratbl 26, AaHHble oOpraHbl AO/MKHblI AENCTBOBATb «HE3aBUCUMO WU
6ecnpucTpacTHO», WM [AO/MKHbI OblTb NpPefocTaBneHbl HeobXoAWMble MOIHOMOYMA W Pecypcbl ANS
3(pPEKTMBHOCTU NCMOMHEHMS NX DYHKLMIA MO KOHTPOSIIO 3a cobogeHneM KoHBeHuun.

2. KoHBeHuust 1 AKT EBponeiickoro corwsa 06 WCKYCCTBEHHOM WHTE//IEeKTe: CpPaBHUTENbHbII
aHanus

B otnnume oT KoHBeHuuu, AKT EBponeiickoro coto3a (ganee — EC) 06 WCKYCCTBEHHOM WHTENieKkTe*?
(nanee — AKT) npepycmatpuBaeT 6onee pgetasibHoe perynvpoBaHne UW. TpuHATME AKTa K TOMY Xe
ABWIOCb JIOTUYHBIM NPOAO/IKEHMEM NpaBoBoi nonutukn EC: B 2016 rogy 6611 npuHAT O6LWMA pernameHT
3aWnThl AaHHbIX (aHrn.: General Data Protection Regulation)®, sctynuewunii B cuny B mae 2018 roga.
[aHHbIli pernamMeHT ycTaHOBUN efuHbIe NpaBuia cbopa u nocnenyrolero o06opoTta NepCcoHasibHbIX SaHHbIX
B MacluTabax Bcero EC. B cBoto ouepeb, AKT npecneayeT AOCTMKEHNE TaKOo Xe Lenn, HO NPUMEHNTENIbHO
K uHdopmaumm, obpabartbiBaemoii MN-cuctemamun. B Havane cpaBHUTENBHOTO aHannsa Akta 1 KoHBeHuun
HeobXoAMMO OTMETUTb, YTO AKT SIBMISIETCSA aKTOM MPSMOro AeiCTBWS, CO34aloUM KOHKPETHbIE npasa U
00653aHHOCTY A1 YHaCTHUKOB pbiHKa Ha Tepputopumn Bcero EC, B To BpeMs Kak KoHBeHUUSA HanpasieHa Ha
CTUMYNUPOBaHME  pasBUTMA  HaUWOHA/IbHOTO  PEerynupoBaHusA  TOCYAapCTB-y4aCcTHMKOB, a MoToMy
BbICTpaMBaeT /iLb 00LMe pPerynaTopHble KOHTYPbl U NPUHLMNLI.

AKT NpuHAT B hopMe persiaMeHTa 1, COOTBETCTBEHHO, AEeNCTBYET HENMOCPEACTBEHHO Ha TEPPUTOPMU BCEX
rocygapcte — uneHos EC. Uenu Akta wwupe, yem uenn KOHBEHUWW, N BK/IOYAKOT HE TONbKO 3aliuTy

% Cwm. CT. 3(1)(b) KoHBeHumn. Cm. 6oee nogpo6Ho 06 3ToM B pasgene 1.1 Bbie.

40 Explanatory Report, § 131.

4 Explanatory Report, § 141-142.

42 Regulation (EU) 2024/1689 of the European Parliament and of the Council of 13 June 2024 laying down harmonised rules on
artificial intelligence and amending Regulations (EC) No 300/2008, (EU) No 167/2013, (EU) No 168/2013, (EU) 2018/858, (EU)
2018/1139 and (EU) 2019/2144 and Directives 2014/90/EU, (EU) 2016/797 and (EU) 2020/1828. PE/24/2024/REV/1 /| OJ L,
2024/1689, 12.7.2024.

4 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of natural persons with
regard to the processing of personal data and on the free movement of such data, and repealing Directive 95/46/EC. PE 17 2016
INIT OJ : JOL_2016_119 R_0001.
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Jemokpatum, npas yesioBeka M NpuHLUMNA BEPXOBEHCTBA MpaBa, HO U COXpaHeHwe eanHoro peiHka EC Ha
(ooHe pacnpocTpaHeHust TOBapoOB W Ycnyr, ucnonb3ywwmx WW. KoHeyHas uenb AkTa — co3faTb
4eNoBEKO-OPUEHTUPOBaHHbIN W ¢ yyeToM HEOBXOAMMOCTHU 3allnTbl 340POBbsA, 6€30MaCHOCTU Y OCHOBHBbIX
npaB 4yenoBeka, a Takke npefoTBpalleHns HeraTvBHbIX NOCNeACTBUIA OT MCMonb3oBaHus NK-TexHonoruii
Npu COXpaHeHMN NHHOBALMOHHOTO Pa3BuUTUS.

[aHHble uenn nornyHbiM 06pa3oM  BbITEKAKT M3 MOSACHUTENBHOTO MemopaHayma EBpokomuccuy,
MOArOTOB/IEHHOIO K MepBOHavYasibHOMy npoekTy AkTa: EC gomkeH npuaepxmsatbCcs cbasiaHCMpOBaHHOIO
noaxoAa nNpU  BbICTpaMBaHWU HOPMATMBHOMO perynupoBaHust UMW-cuctem*. C  0fgHO  CTOPOHBI,
ncnonb3oBaHne NW-texHonoruin ynydiiaet nporHo3npoBaHve, onTUMU3UPYET onepauun U pacnpegeneHuve
pecypcoB, a Takke MNepCcoHa/IM3upyeT nNpefocTaB/ieHne Yciyr, WHbIM 06pa3oM Mo3BONSAET JOoCTUrartb
MONOXMTENbHbIX Pe3y/bTatoB A1 06LecTBa, KOMNaHuiA 1 3KoHOMUKW. OfHaKo, C APYroli CTOPOHbI, Te Xe
3/1IeMeHTbl U METOApl, KOTOpble ABMAITCA Npenmyliectsamu VA, MoryT o6epHyTbLCSA HOBbIMWU pUCKamu 1Uin
HeraTMBHbIMU NOCNEACTBUAMM A/18 OTAEbHBIX SIML, UK obLlecTsa B LuesioM. [NoatomMy 3aga4a HOpMaTVBHOIO
perynMpoBaHns COCTOUT B TOM, 4YTOObI rpaxaaHe EC mMornm nonyyatb BbIirogy OT HOBbIX TEXHOOTUIA, NpY
3TOM Takme TEeXHOMOTMW AO0MKHbI ObiTb paspaboTaHbl U OYHKLUMOHMPOBATL Ha OCHOBaHMM LieHHocTel EC,
OCHOBHbIX MpaB YesioBeKa v rpaxgaHuHa.

Bocnpuatme WA uyepes npusMmy npaB 4enoBeKa BbICTyNaeTr O4yepefHbiM  CBUAETENbCTBOM
NPOAO/HKALENCS «KOHCTUTYLMOHaNn3aummn» npaea EC, koTopoe npeBpatu/iocb B CUCTEMY HOPM MPSMOro
[EiCTBUS, JaloWmUX Ocs3aemble rapaHTuyM 478 BCEX [pakgaH 3TOW HaAHauMOHasIbHOW opraHm3aummn®.
MIMeHHO NO3TOMY, Kak OTMeYaloT yyeHble, HECMOTPS Ha npecnefoBaHve Leneii nogaepxaHms BepxoBeHCTBa
npasa v gemokpaTvmn, AKT CTOUT Ha 3alyuTe, Npexae BCero, Npas YesioBeka, 06LecTBEHHON 6e30MacHOCTY U
3paBoOXpaHeHns*e.

Mo cpaBHeHuto ¢ KOHBeHLMeN KoHUenTyanbHas npopaboTtka Akta EC Havanack ropasgo paHblue. Tak, B
2019 ropy nopg, arngoit EBpokomMuccumn 6b1in chopmynnmpoBaHbl CeMb MOCTY/1ATOB, HA OCHOBaHUN KOTOPbIX
[O/MKHO CTPOUTLCA MpaBoBOe perynvpoBaHune VIA-cucteM, a MMeHHo: (1) ynpaBneHue u KOHTPO/ib CO
CTOPOHbI YesioBeka; (2) obecneveHne TEXHOMOMMYECKOro pasBuTUS U coxXpaHeHne 6esonacHocTy; (3) 3awuTa
YaCTHOW XXM3HW WM MEePCOHasIbHbIX AaHHbIX; (4) OTKpbITOCTh; (5) MApanusMm, 3anpeTr AUCKPUMUHALMW W
paBeHCTBO; (6) Gnaronosyune o6LLECTBA 1 OKPYXatoLei cpefpl; a Takke (7) OTBETCTBEHHOCTb .

Kpome Toro, B oT/iMume oT KoHBeHuuu, AKT npsamMo onpegenser cgiepy CBoero Aeiictsus, Oyayuu
pacnpocTpaHeH B COOTBETCTBUM CO cTaTbel 2(1) aKCTeppuTOopuasibHO Ha /uL, KoTopble paspaboTtann nam
BrageotT NW-cuctemamm 1 BbIBOOAT MX Ha pblHOK EC mnn BBOAAT B 3Kcn/yaTauuio Nof CBOMM UMEHEM,
He3aBNCMMO OT B3WMaHWs MnnaTbl; Ha nonb3oBateneii VIN-cuctem (Kpome TeX, KTO WCMOMAb3yeT UX AN
NINYHBIX HYX[), Haxogsawmxca B EC; Ha AMCTpubbHOTOpoB M umnopTepos WW-cuctem npu ux BBO3E U
anctpubbtouun B EC; Ha npounssoaguteneii IA-cuctem, BHE 3aBUCMMOCTU OT MX MECTOMOJIOXEHNS; a Takke
Ha NI6bIX Nnuy, Haxoaswmxcs B EC, Ha KOoTopbIx Bo3gencTeyeT V.

B otmune ot KoHBeHUMM, KOTOpast COLEPXKWT LOCTATOMHO O6LiMe MNOMOXKEHUS O HeobXo4uMOoCTH
cobniogeHus npae yenoBeka, ctatbd 5 Akta EC npsAMo 3anpelaer HECKOIbKO «MpPaKTWK» NCNO/Ib30BaHus
V. Cpeam Hux:

(2) BbIBOA4 Ha PpbIHOK, BBO4 B 3Kcmjyataumil unM umcnosnb3oBaHue WU, KoTopblli nNpumeHsieT
noAcosHaresibHble, MaHUNYyNATUBHBbIE UM OOMaHHbIE METOAbI;

(b) wcnonb3oBaHve WK, akcnayatupylowero Ya3BUMOCTM JIl0A€i, CBA3aHHble C  BO3pPacToM,
WHB&JTMOHOCTBIO UM COLMaIbHO-3KOHOMUYECKOW CUTyaumei;

(c) npumeHeHne NN ans oueHKn nam Knaccmgomkaumm nogeid Ha OCHOBE X COLMaIbHOro NOBEAEHNS NN
JINYHBIX XapaKTepucTuk;

(d) ncnonbzoBaHme VI gns oLEeHKM pycka COBEPLUEHUS NMPECTYN/IEHMS HAa OCHOBE NPOMnAS AN ANYHbBIX
KayecTB 4esioBeka, Kpome criyyaeB, korga VI nopaepXvBaeT OLEHKY, OCHOBaHHYH Ha OOBLEKTUBHbIX
hakTax, yCTaHOB/IEHHbIX JTOLbMMU;

4 Explanatory Memorandum to Proposal for a Regulation of the European Parliament and of the Council laying down harmonised
rules on artificial intelligence and amending certain union legislative acts. COM(2021) 206 final 2021/0106 (COD), URL:
https://artificialintelligenceact.eu/wp-content/uploads/2022/05/AlA-COM-Proposal-21-April-21.pdf (aata obpaLieHns: 21.10.2024).

% Rittberger B., Schimmelfennig F. The Constitutionalization of the European Union. Routledge, 2007. P. 7.

4% Ho C.W.-L., Caals K. How the EU Al Act Seeks to Establish an Epistemic Environment of Trust // Asian Bioethics Review. 2024. Vol.
16. P. 345-372, 346.

47 High-Level Expert Group on Artificial Intelligence. Ethics Guidelines for Trustworthy Al. 8 April 2019. P. 14-20; Building Trust in
Human-Centric Artificial Intelligence (Commission Communication). COM(2019) 168 final. Brussels, 8 April 2019. P. 3-6.
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(e) cosgaHue wunM paclwmpeHne 6a3 AaHHbIX pacrno3HaBaHuA ML, Yepes HeleneHanpasneHHoe
n3BneveHne n306paxeHnii U3 MHTEPHETa WK KaMep BUAeOoHa6M0AEHUS;

(f) ucnonbsoBaHne N pna onpepeneHnss amouuin Ha paboyem mecte uaM B yyebHOlW cpege, 3a
UCK/IOYEHMEM MeANLIMHbI 1 6e30NacHOCTY;

(g) NpuMeHeHne GMOMETPUYECKMX CUCTEM AN KaTeropmsaumm fogein no 6UomMeTpuyecknm AaHHbIM C
Lenbio  YCTaHOB/IEHWS WX pacbkl, MNOAUTUYECKUX B3rNSA0B, PESIUIMO3HbIX YOEXAEHUA, CekcyasibHOM
OopveHTaumm1 U1 T.N., KPOMe cyvaeB obecnedyeHns 6e30nacHoOCTY;

(h) ncnonb3oBaHve cucteM GUOMETPUYECKON MAEHTU(IUKALMM B peaslbHOM BPEMEHM B OOLLECTBEHHbIX
MecTax [Ans ueneil npaBONpUMEHEHWs, KpOMe CyvyaeB MpefoTBpalleHnsl CepbesHbiX Yrpos3, noucka
nponasLUKX SIL, UK NPECTYNHNKOB.

B otnnuve ot KoHBeHuuw, AKT pasgensiet Bce BuAbl V-cuctem Ha Tpu KaTteropumn: BbICOKOPUCKOBbIE
NW-cuctemsol, obLume S3bIKOBbIE MOAE/N, a Takke BCe oCcTaslbHble cucTembl . AKT NpMBOAUT NPUMEPHbIT
nepeyeHb BbICOKOPUCKOBLIX WW-cucTeM, U 3TOT nepeyeHb MOXeT 0BHOBNATbCA EBpokomMuccuenn. K Takum
cuctemam otHocATcs W-cucTembl, KOTOpble NMOMOralT B TPYAOYCTPOMCTBE, OLEHUBAKOT YPOBEHb 3HAHWI
yyallmMxcs, aHa/M3upylT 3MOLMKW YefioBeka, NpoBOAAT OWOMETPUYECKYID UWAEHTU(IMKaLMIO 1 T.0.
Bnagenbubl Takmx WN-cuctem JOMKHbI co34aTb 3PGEKTMBHBIA MeXaHW3M yrnpaB/ieHUs prcKkaMyu Ha BCEM
XXM3HEHHOM UMK/Ie cucTembl (OT pa3paboTkM [0 TEXHUYECKOW MOALEPXKKU MoMb3oBaTesniein). AKT Takke
TpebyeT, 4TOObl WHCOpPMaUWs, Ha OCHOBaHMM KOTOpOlK 06y4vaetrcsa WW-anroputm, COOTBETCTBOBa/a
cTaHAapTam kadectBa (Hanpumep, Oblna penpeseHTaTuBHOW). Kpome TOro, cornacHo AKkTy, pa6oTta
BbICOKOPUCKOBBLIX W-cucTeM [JO/mkHa HaxoguTbCA MO4  MNOCTOAHHBIM - YesIOBEYECKUM KOHTPOsSieM, a
nHcopmauua 06 ux pabore (Hanpumep, 0 TOYHOCTM Pe3yNLTATOB) A0/MKHA OblTh AOCTYNHA NOMb30BATENAM.
B psige cnyyaeB BnagesnbLaM BbICOKOPUCKOBbLIX M HE06X0AMMO NPOATU TEXHUYECKYIO cepTudomkanmio. MNpu
BbIBOAE HAa PbIHOK TaKOW CUCTEMbI, ee Bnajenew, Win ero npeacraButeNb AO/DKHbI NOAATb 3asBeHve ANns
BK/IIOYEHNST B 0OCOObLIN peecTp. s 00WUX S3bIKOBbIX MoAenein AKT yCTaHaB/IMBaET CXOXWe npaBuna,
BblAeNsasa MoAeM C CUCTEMHbIMW pUCKaMW Kak OTAeslbHYyl KaTteropuio. Tem cambiM  AKT BBOAUT
pVCK-OpPUEHTUPOBaHHOE perynnposaHue WM-cuctem B 3aBUCMMOCTM OT WX MYOAMYHON 3HAYMMOCTW, TOW
MHdopmaumm, KOTOpPYD OHWM 06pabaTbiBaloT, CTEMNEHU TSHKECTU MNOCAeACTBUIA 3/10ynoTpebrieHns Takumm
NWN-cnctemamm n np.*8

AKT Takke 3aKkpenssieT WHCTUTYLMOHAa/IbHYH0 MOAE/Nb PEerympoBaHns U KOHTposns 3a cdpepoii A B
pamkax EC. Ha ocHoBaHuM pelleHns EBpokoMumccm co3gaH oTAesbHbI opraH — Ynpas/ieHve no Bonpocam
NCKYCCTBEHHOrO uHTennekta (aHrn.: Al Office), koTopoe 6yaeT 3aHumaTbCA  CTUMY/IMPOBaHWEM
camMoperynMpoBaHna (HanpumMep, CO34aHVWEM KOAEKCOB JyullMx NPakTvK)*. OTo ynpaBneHve siBnsietcs
4acTbl0 aAMWHUCTPATUBHON CTPYKTYpbl [eHepasbHOro Aupektopara no KOMMYHWKaLWOHHBLIM CETSM,
KOHTEHTY U TexHonorusim (ctatbst 1 AkTa). CTaTbs 3(47) Takke 3akpensisieT, 4To 3TOT OpraH BbINO/HAET
«OyHKUMO EBpoKOMMCCUM MO COAENCTBMIO peanusauun, MOHUTOPUMHTY KU Haglopy 3a cuctemamu VN,
mogensamn MK obulero HasHauyeHust u ynpaeneHnem MW». Takum obpasom, AaHHOe ynpasreHue 6yaer
BbICTyNnaTb, CKOpee BCEro, kak ogHa u3 cryx6 EBpokomuccun, a He B Ka4ecTBE HE3aBWCUMOIO OpraHa B
pamkax EC*®. B pamkax cBoeii komneTeHumn Al Office o6ecrneuvBaeT UCMO/THEHNE U pean3auunio AKTa, a
Takke cogeiictByeTr B paspaboTke nonutuk B obnactm VI B pamkax EC n Ha MexayHapOgHOM YpOBHE
(ctatbsl 2 1 cTatba 3(2) AkTa).

Kpome Toro, 6yger co3gaH CoBeTr EC no Bompocam W, KOTOpbliA 3aiMeTcs BblpaboTKOl
obLeeBponeiickMx NOAX0A0B K perynuposaHuio N, Bkiovas npeacraBuTeneld BCex rocyapcTs — Y/1EHOB
EC. AKT TakXe yCcTaHaBNMBAET, YTO Kaxk4oe rocyaapctso — uneH EC 0/mMKHO co3gaTb CBOM HaLMOHaSIbHbIE
opraHbl No cepTUhmKaLmm BbICOKOPUCKOBBIX MIA-CccTeM 1 KOHTPOIO 3a UX UCMOb30BaHNEM.

Hapsgy ¢ atum AkT, B oTanune oT KoHBeHLMM, 3aKpennser MexaHu3M opuanyeckoin OTBETCTBEHHOCTU
(cm. ctatbio 99 AkTa). Tak, cornacHo JaHHOW cTaTbe, roCyAapCcTBa-4/ieHbl 06513aHbl YCTAHOBUTb KOHKPETHbIE
CaHKUMM 3a HapyLLeHWs NOSIOXEeHU AKTa, B TOM YMC/ie agMUHUCTPaTMBHbIE WTpadbl B npegenax o 15 maH
eBpo winm o 3% pasmepa 0OLWEMUPOBON BbIPYYKM, a Takke NPefyCMOTPETb OCHOBaHMA A1 CHUDKEHWS
CyMM LITPAd)OB MpU HaNMUMM CMArYaloLWmMx 06CToATeNbCTB. Kak TOMIbKO KOMMETEHTHblE HauMOHasIbHble

4 Novelli C., Casolari F.,, Rotolo A. et al. Al Risk Assessment: A Scenario-Based, Proportional Methodology for the Al Act // Digital
Society. 2024. Vol. 3. Article Ne 13. P. 13-15.

4 Commission Decision of 24.01.2024 establishing the European Atrtificial Intelligence Office. C(2024) 390 final.

50 Lutz F. The Al Act, Gender Equality and Non-Discrimination: What Role for the Al Office? I/ ERA Forum. 2024. Vol. 25. P. 79-95.

P. 87.
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opraHbl YCTaHOBAT MOA06GHbIE CaHKLUMW W MEXaHW3M WX HaNOXeHMUs, rocygapcTBa-yneHbl [O/MKHbI
He3amenMTeNlbHO yBeAOMUTbL 06 3TOM EBpokomumccuio.

Ha Tekylwmii MOMeHT umeHHO AKT EC aBnsieTcs OgHUM U3 SpKUX NPUMEPOB AETasIbHOro peryinpoBaHus
NN. OH HanpaBneH Ha coxpaHeHue obuero poiHka EC v 3awmty dyHAaMeHTasbHbIX MpaB yenoBeka u
rpaxgaHnHa. OCHOBHOe BHMMaHue ygensercs MA-cuctemam, HecylwmmMm HanbonbLUniA puck Aas YenoBeka un
obuwectsa. BeegeHvne npoueaypbl ceptudmkauum UW-cuctem, peructpaums ux Brafenbles, co3gaHue
WHCTUTYLMOHa/IbHOV MOZEeNnn PperynsaTtopoB Ha ypoBHe EC © HauMOHa/IbHOM YPOBHE, 3akpensieHue
MexaHu3mMa HpUANYECKO OTBETCTBEHHOCTW, a TaKkKe CO3[aHue 3KCMEepPTHOro npeactaBuTeNbCTBa B BUAE
Coseta EC no Bonpocam VA chopmmpyeT 0CHOBY ANS TMOKOro pa3BUTUA HOPMATUBHOTO perynvposaHus N
B pamkax EC.

Mexay Tem WCMoMb30BaHME OCHOBaHHOM Ha npaBax 4esioBeka Mogenu kak B AkTe EC, Tak u B
KOHBEHLMN, UMEET OAUH N TOT XE U3bSH: PacnpocTpaHsisi cepy CBOEro MPUMEHEHUS B TOM 4YMC/lEe U Ha
YacTHbIX aKTOPOB®!, OHW He NpeaycMaTPVBalOT KOHKPETHbIX MaTepuasibHO-NPaBOBbIX HOPM, KOTOpble
«TpaHcopMrpoBasin» Obl coaepXaHue HOPM MeXAyHapo4HOro npasa MnpasB 4YenoBeka, paccuMTaHHbIX Ha
rocygapcrtea Kak Ha agpecartoB COOTBETCTBYHLUNX 06s13aHHOCTEN. CyLlecTBYOLLME B 3TOM 061aCTU HOPMbI
6asumpytotca Ha cobniogeHun banaHca mexay npasamu M CBO6oAaMK YenoBeka U NerMTUMHbIMU Lensmu,
KOTOpble MOryT MpecsefoBaTbCa rocyfapCcTBOM, WM Xe npaBamu ApYrux SLENR, a Takke, Kak npasunio,
cogepxar (OpMy/IMpPOBKK, [OMyCKalWMe 3HAYUTENIbHOE Mone A/ cBoO6oAbl TOMKOBaHMSA CaMUMMU
rocygapcteamu. OTclofa «A3bik», BHYTPEHHAS CTPYKTypa M Npupoda 3TUX KOHCTPYKLMIA He Mo3BoNST 6e3
Hagnexalleli TpaHcchopmaumy 1 agantaumm Mo aHanorMM NPUMEHSITb UX K YaCTHbIM akTopam W, npexae
BCEr0 — K KOMMEPYECK/M opUaNYEcKUM Nnuam®®, 5e3 HeobXoAuMbIX 3MEHEHWI CCblfika Ha NPUMEHEHUE
U cobniofieHne npae YenoBeka 6yAeT ocTaBaTbCcs He 6osiee YeM Aeknapauyuein,

3. Bo3aMoxHble nocneacTeus NpuHATUSA KoHBeHumn ans Poccuiickoii ®egepauunm

KoHBeHUMA Hanaraet o6sA3aTenbCTBa TOMLKO Ha rocydapcTBa, KOTOpble BbIpa3uinM corjlacme Ha ee
00643aTeNIbHOCTb, W He COAEPXWUT KakuMx-NMMb0o HOPM, pacrnpoCTPaHALWUXCA Ha rocygapctsa, He
ABNAIOLLMECA ee yyaCTHUKaMU. HecMoTpsa Ha TO 4YTO KOHBEHUMS COAEPXMT AeKnapaTUBHOE MOJSIoXeHne o
CTPEM/IEHNM CTOPOH CMOCO6CTBOBAaTL TOMY, YTOObI HEMpPUCOEAUHMBLUMECS rocyfapcTBa AeicTBoBa/M B
COOTBETCTBUW C 3A/TOKEHHLIMU B HEli NpUHLMNamMi®®, 3To NooXeHne He CO3AaeT Kakunx-IM60 HOPMaTUBHbIX
0653aTeNbCTB.

Bonpoc o npucoeanHeHmn Poccuiickon depgepauun Kk KoHBeHUMU eaBa N GyaeT CToSATb B Gnmkaiilliee
BpeMs, B TOM 4YuC/ie B CBA3U C TPeOyHLMMCSA eL4UHOINAcHbIM FrON0COBaHNEM MNpencTaBuTesnieil CTOPOH
KoHBeHLMKN, MMeWwmnx npaBo 3acefartb B KoOMMTETE MWHWUCTPOB, 475 MPUCOEAUHEHUS TOCYAapcTBa, He
apnswoulerocs yieHom CoeTa EBponbl. BmecTe ¢ Tem ABYXNETHUIA OMbIT paboTel KomuTteta no VI Hag
TekCToM KOHBEHUMU N ee OTAesbHble MOMOXKEHUSA MOryT ObiTb MOME3HbI NPWU DOPMUPOBAHNM POCCUINCKONA
nosvuMy Mo BOMPOCY HOPMATUBHOIO PEry/iMpoBaHNs [OEeATE/IbHOCTM C UCMofnb3oBaHWeM cuctem UW.
BaxxHelimmMn npuHUmMnaMm AesaTenlbHOCTU rocyAapCTBEHHbLIX OPraHOB M YaCTHbIX /UL, B paMKax XXU3HEHHOIO
unkna cuctem WA npeactaBniaoTca NPUHUMMBLE NPO3PayHOCTU, HazexHocTu (adrn.: reliability), aHanusa
pYCKOB, MNOAOTYETHOCTM W OTBETCTBEHHOCTU 3a HeraTuBHble nocneacTBusa. lapaHTum B 06nactu
MHPOPMNPOBaHNS TpaKaaH, NpeaycMoTpeHHble KOHBeHUMEl, Takke MOryT ObiTb BOCMPUHSATLI POCCUIACKON
npaBoBOl cuctemoii. Hanpumep, B hopme BO3MOXHOIO MapKMpPOBaHMS KOHTEHTA, CO34aHHOr0 CUCTEMOW
NN, a Takke MHOpMUPOBaHMSA O TOM, YTO OCYLLECTB/ISETCA B3anmogeicteme ¢ cuctemoin U (B yacTHOCTH,
3TO BO3MOXHO B C/lyvae, Korga noTpebuTesniio OKasbiBalOTCS YC/Ayrn NOCPencTBOM TenetOHHOro 3BOHKA).
HakoHeu, Yepe3 HEKOTOpOe BPEMS aHa/IM3 HOBOTO OMbiTa rocy4apcTB — Y4YacTHMKOB KOHBEHLMU B 4actu
obecneyeHns cpeAcTB NPaBOBON 3alWMTbl 415 rpaX4aH, YbW npaBa HapyLleHbl NPy UCNO/Ib30BaHWUN CUCTEM
W, moxeT 6bITb NOME3€EH /19 COBEPLLUEHCTBOBAHUS POCCUIACKOrO 3aKOHOA4ATEIbCTBa, 0COBEHHO B 06M1acTsX,
«YyBCTBUTESbHbLIX» C TOUKU 3PEHMS 3aliMTbl NpaB rpaxgaH, Hanpumep, B cdepe UCMNoMb30BaHUSA CUCTEM
pacno3HaBaHus NuL.

51 CT. 3 (1) (a) KoHBeHuuy; cT. 2 (1) AkTa EC.

52 Cm.: Rusinova V., Korotkov S. Mandatory Corporate Human Rights Due Diligence Models: Shooting Blanks? // Russian Law Journal.
2021. Vol. 9. Ne 4. P. 43-45.

53 Butler J. The Corporate Keepers of International Law // American Journal of International Law. 2020. Vol. 114. Ne 2. P. 189, 216-218.

5 CT. 25(1) KoHBEHLMM.
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3akoveHue

B uenom KoHBeHUMS BONMOLAET «MATKYH» MOAEeNb MeXAyHapO4HO-NPaBOBOro perynnposaHus cdepsbl
NCKYCCTBEHHOIO WHTE/I/IEKTa, OCTaBMASA 3a rocyfapCTBamMun CyLECTBEHHbIE AWCKPELMOHHbIE NOMHOMOYMA Y
He npedycMaTpmBas CTPOro CUCTEMbI KOHTPO/S 3a ee UCMOMHEHNEM. DTO CYLLECTBEHHO OT/IMYaeT AaHHbI
MeXZyHapoAHbIA A0oroBop oT npuHAToro B EC AKTa, KOTOpbIA ABAAETCA NPYMepOoM MepBoro AeTaslbHOro
yperynuposaHusa ucnosb3osBaHua WK-cuctem Ha HagHauMOHa/IbHOM YPOBHE, a TaKke MMeeT npamoe
fencTeBune, co3gaBas KOHKPETHble npasa M 06513aHHOCTM /18 rocyAapCcTBa U YHaCTHUKOB pbiHKa. [pu 3Tom
NPUHATE NpaBus, 3akpensieHHbIX B KOHBEHLMK, onpeaeneHHo 6yaeT ABAATbCA NONOKUTEIbHbIM CTUMY/IOM
[ONA pasBUTUSA BHYTPEHHEro 3aKoHoAaTeNbCTBa, Perympytolero paspaboTky U Ucnosb3oBaHme cuctem UA.
B cBA3W € 3TMM NpeacTaBnseTcs, YTo AaHHas MoAesb Morna 6bl 6bITb paccMoTpeHa AN Luenein paspadboTku
aHasI0rMYHbIX MeXAyHapoaHbIX NPaBoOBbIX MHCTPYMEHTOB Ha nnowaakax BPUKC, LWOC w/vunn EASC.
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PELEEH3MA | BOOK REVIEW

MEXXYHAPOJHOE MPABO 3A NMPEJE/AMU PEHECCAHCHOIO N'YMAHU3MA
(PELIEH3USA HA KONNTEKTUBHYO MOHOTPA®UIO «MEXAYHAPOJHOE MPABO U
NOCTIYMAHUCTCKASI TEOPUSI» NOA, PEA. M. APBUACOH, 3. XKOYH3)

JINXAYEB M. A.

NuxayeB Makcum AnekcaHApOBUY — KaHAWAAT HOPUANYECKUX  Hayk,
[JOUEHT, YpanbCkuii  rOCYAapCTBEHHbIA  LOpUANYECKUli  yHUBEpPCUTET
um. B. ®. Akosnesa, EkatepuHbypr, Poccusa (m.a.likhachev@gmail.com).

ORCID: 0000-0002-7848-5007.

Ans untupoBanua: JinxayeB M. A. MexgyHapogHoe npaso 3a npefeniaMyn peHeccaHCHOro rymaHu3mMa (peLeHsns Ha KONNeKTUBHYI0
MoHorpadmio «MexzyHapogHoe npaBo WM MOCTTyMaHWCTCKas Teopusi» nog  ped. M. ApsugcoH, 3. [xoyHs) // XXypHwan BLUD
no mexayHapogHomy npasy (HSE University Journal of International Law). 2024. T. 2. Ne 3. C. 64-75.

https://doi.org/10.17323/jil.2024.23991

BeBepneHue

«O6LWNpHOE ONycTOLEeHe NPUPOAHOI cpedbl, Bbi3BaHHOE M3MEHEHWeM Kaumata, pacTyliee npumMeHeHue
WCKYCCTBEHHOTO  WHTE/I/IEKTA  MEeXAyHapoAHO-MPaBOBbIMM  akTopaMu U HeobXoAMMOCTb  MpU3HaTb
KONOHWasIbHOE NPOLL/Ioe TPEBYIOT N3MEHEHUSI MEXAYHAPOAHOIO Npasa...»' — Tak HauMHaeTCsl aHHoTauus K
KO/INEKTMBHON MOHOrpadun nog, pegakumeli npoceccopa YHusepcuteta Métebopra (Lseuus) M. ApBnacoH
N nccnegosatenbHULUbl U3 YHnBepcuTeTa Hbtokacna (BenukobputaHus) 3. [pkoyH3 «MexayHapogHoe npaso
N NOCTIyMaHUCTCKasa Teopus», NepBoe aHr/10A3bl4HOE U34aHNe KOTOPOIA BbILL/IO B U3gatesibCTee «PyTnemx»
B sAHBape 2024 roga. 15 aBTopoB M3 ABCTpauiu, Benumkobputanuu, Mepmanun, Hugepnangos, Hooi
3enangmn, CLUA un LBeuun npegctaBnav pesynbraT aMOULMO3HOMO MPOEKTa, ABMBLLETO HE CTO/IbKO HOBOE
npeaMeTHOe none Aas MexAyHapoAHO-MpaBOBbIX WCC/eA0BaHWUA, CKO/IbKO HOBYH) METOAOMOrMMI0, HOBbIW
A3bIK, HOBYHO OMTWKY OCMbIC/IEHMS KNlacCUYECKMX BOMPOCOB M Npexaie HezamevaeMbix npobnem dunocodnm,
TEopUn 1 NPaKTUKN MeXAyHapoaHOro npasa.

3TO O4YeHb COBPEMEHHAs N CBOEBPEMEHHAS KHUra N0 MeXAyHapoAHOMY npasy. KHura, HanncaHHas Ha
A3bIKE MEeXAyHapOoAHOro npasa U He MmOJbKO, NPUInawaeT K pasroBopy O MeXAyHapoAHOM npasBe W He
mosibko. CerofHA M30NMpoBaHHble W padUHMPOBAHHbIE NPaBOBbIM MPEAMETOM BbICKa3blBaHUA O
MeXJyHapoAHOM npaBe MasionosiesHbl U [a/leKo He Bcerga WHTepecHbl. B criyyae peueH3vpyemol
KO/INEKTUBHON MOHorpadum ¢poKyc aBTOPCKOTO U 3pUTE/IbCKOro (YMTaTe/IbCKOro) BHUMAaHUS CMeLLLaeTcs B
NOMb3y «U HE MOJIbKO»: TNaBbl KHAMM MOBECTBYIOT MPO XN3Hb CKBO3b JIMH3Y MEXAYHAapOAHOro npasa, U B TO
Xe BpeMs nocrnefHee paccmarpuMBaeTcs Kak Obl  CHapyXu: € NO3WUMi  MIOCKAX aHTOMOrMiA ”
HeomaTepuanimama (rnaea |l)%, koHuenTtyanbHoro wuckycctea (I)® u uccnepoBaHwii namsat (memory
studies) (V)*, kocmonoruii aGopureHoB 3anagHoit Adpuku  (VI)®, pactutenbHoro wmbiwnenus (X)S,
chunococpun BeretaTmBHoM xusnu (XI1)7, a Takke 3Tk BeretTapuaHcTea (XI).

v International Law and Posthuman Theory |/ ed. by M. Arvidsson, E. Jones. New York : Routledge, 2024. Mogpo6Hee cMm.:
URL: https://www.taylorfrancis.com/books/edit/10.4324/9781032658032/international-law-posthuman-theory-matilda-arvidsson-emil
y-jones (gata obpaweHus: 22.07.2024).

2 «Mnockme oHTOMOrMM ¥ AudbdpepeHuMaums: B 3alyuUTy BWUTA/ILHOTO MaTepuanvMama BeHHET U HeKoTopble paccyXaeHust
OTHOCUTESIbHO [EeKO/I0HMaIbHOTO HOBOrO Marepuannsma n MexgayHapogHoro npasa» — Grear A. Flat Ontology and Differentiation:
In Defense of Bennett's Vital Materialism, and Some Thoughts Toward Decolonial New Materialisms for International Law // 1bid.
P. 60-82.

3 «3cTeTVKa, HOBbI MaTepuanM3aM W npasBoBas Marepusi: “MCKYCCTBO” aHI/i0-aMepUKaHCKOro KofoHuanusma» — Mitchell D.
Aesthetics, New Materialism and Legal Matter: The «Art» of Anglo-American Colonialism // 1bid. P. 83-104.

4 «[MamaTHUK Yalikcpungy: Ouanor HOBOTO W WCTOPUYECKOTO MaTepuanmamMa M MOoCTTyMaHWUCTCKOe MeXAyHapoAHoe npaBo» —
Hohmann J., Schwobel-Patel C. A Monument to E.G. Wakefield: New and Historical Materialist Dialogues for a Posthuman
International Law // Ibid. P. 139-160.

5 «[Mocne homo narrans: 60TaHuKa, MexayHapofHoe npaBo KM CeHeramM6usi B 3MoXy CTAHOB/IEHUSI MUpa PaHHEro pacoBOro
Kanutanusma» — Hamzic¢ V. After Homo Narrans: Botany, International Law and Senegambia in Early Racial Capitalist Worldmaking
/1 Ibid. P. 180-200.

6 «Bopbba NPOTVB HAPKOTMKOB Kak 60pb6a NPoTUB He-nogeit» — Koram K., Guardiola-Rivera O. The War on Drugs as the War on the
Nonhuman // 1bid. P. 244-257.

7 «CnacyT /M npaBa 4YefnoBeka aHTPONoc OT AHTponoueHa? [IpaBo3aliMTHble CTpaTerMn 3awuTbl NPUPOAHONA cpeabl U
noctrymaHucTckaa teopusi» — Leeuwenkamp J. Will Human Rights Save the Anthropos from the Anthropocene? Rights-Based
Environmental Protection Strategies and Posthuman Theory /I Ibid. P. 279-304.

8 «lIcKopeHss PeXVMbl aHTPOMOLEHTPUYHOK NPaBOMEPHOCTU: AonyckaeT i Rule of Law MHTEHCMBHOE XMBOTHOBOACTBO?» — Deckha
M. Supplanting Anthropocentric Legalities: Can the Rule of Law Tolerate Intensive Animal Agriculture? // 1bid. P. 258-278.
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ABTOpbl MPUHMMAIOT BbI30B METOAOSIOTMYECKOTO «U HEe MOJIbKO»: 3noxa «X-AUCLUMIMHAPHOCTU,
CMEHVBLUAS NPEexXae NOoMyAspHYI0 MeXAUCLUUNIMHAPHOCTLY, AUKTYET BaXHOCTb W AaXe 0653aTeNbHOCTb
NMPUMEHEHMNS N3bICKATENIbHOIO MHCTPYMEHTAPUSA HE TOMbKO U3 CMEXHbIX M UHbIX AUCLUM/IMH, HO N U3 pa3HbIX
obnacTeil KOrHUTUBHOMO BOOOGLLE (M306pa3nTeNlbHOrO WUCKYCCTBa, MTepaTypbl, My3bikiu, TeaTpa). B Takom
C/lydae MeTof, Kak KpUTepuii «Hay4HOCTU» N «OOBbEKTUBHOCTM» YCTYMaeT MECTO «MOAXOAY» WM «CTUO»,
onvcbiBalwLWnMM 6e3  THOCEOsI0rMYeCcKUX YCTAHOBOK U MpefybexaeHuin, «kak OHW/Mbl  [OCTUIN
nccneaoBaTenbckoro pesynstata»’’. OTKpblBaeT KHWry rnasa M. ApBUACOH, BKpaguvMBo Bc/ef 3a ee
COBMECTHbIM C 3. [KOYH3 BBEAEHUEM pasbsACHAIOLWAA TOT cCaMblil CMu/ib NOCTTYMaHWUCTCKOrO OCMbIC/IEHMS,
onucaHnsa 1 unoxeHust matepuana™.

CTtepxHeBol Npobnemoii, NpegMeToM aHasim3a U rTHOCEOIONMYECKOI OCbIO MCC/1ef0BaTe/TbCKOro NpoeKkTa
ABMSIeTCA A3blK: paboTa NoKasbiBaeT, KaK MOXHO U HY>XXHO MPOAYKTMBHO rOBOPWTb O MEXAYyHapOoAHOM Mnpase
He Ha ero fA3blke, HO 3a4elicTBYs HaboOp 3HAKOB WM CMbICNOB, HEBEAOMbIX MEXAYHapOAHO-NPaBOBOMY
AVCKYpCY U faxe Mpexae YyXablX eMy WUan npy NepBoM PacCMOTPEHUM HEMPUrOAHLIX A Takux ueneii'?,
MHoroe N Tem, KTO BEPEH HCMO3UTUBUCTCKON 3nucteme, MOMyT cKas3aTb O MeXAyHapogHOM npaBe
Kocmosiormyeckne wgen abopureHoB CeHerambum (c. 190-192), mnn kapta MOpPCKMX BOA Tynains,
N3roTOB/IEHHASA KOPEHHbIMMW XuUTtensamm OkeaHnn A0 UX KOMoHu3auun (c. 209-211), nan ypbaHUCTUYECKMi
aHaIM3 akumii ropoXaH B 3aluTy NOSIBMBLLIENCS Cy4valiHbiM 06pa3oM B Pume yxe B XXI| Beke NpupoaHoii
Tepputopun — lago bullicante (bypnsiwee o3epo) (c. 224-228), unn naHgwagT 1 apxuTekTypa BOKpYr
NamMsaTHUKA aHTNACKOMY KOSIoHM3aTopy 3. Yalikdunagy B aBCTpanuiickom ropoge Agenavga (c. 146-150),
WA NPOV3BEAEHNE KOHLIENTYasIbHOrO N306pasnTe/IbHOIO UCKyCcCTBa XyaoxHuka K. PoynaHga «Depreciation»
(«ObecuLeHeHne») 2018 roga (c. 87-94)? ABTopbl paboTbl ybeauTesibHbl B TOM, YTO MO ONMcaTesibHOl U
06BACHUTENBHON CUNe Takne NpueMbl B CBOEN BUTANIbHOCTU M OT3bIBYMBOCTU OCA3AEMON XU3HU HE TOJbKO
He YCTynaloT, HO NMOpPOIi U MPEBOCXOAAT KNaccuueckuii BOKabynsp opuanyecknx abeTpakumin n ukumii.

O (nocm)cmpykmypasiusme

KHura npobnemartunsnpyet sa3blk COBPEMEHHOIO MeXAyHapOoA4HOro npasa B Ayxe Tpaguummn CTpykTypannsma u
NnocTCTpykTypanuama. OcTpue  CTPYKTYPa/INCTCKOW  KPUTUKM  pedbepeHuun  obpalleHo  npoTuB
JIVHTBUCTUYECKUX U AUCKYPCUBHbLIX OCHOBaHWA MeXAyHapOoA4HOro npasa: ero obpasbl U 3HaKy B aBTOPCKMX
TPaKTOBKaXxX /NLLIEHbl BCSKOW «EeCTEeCTBEHHOCTU», «O6BEKTUBHOCTW» U NPeaMETHOr0 cofepxaHusi. Cneays
KnaccuyeckuMm MnpuemaM pou3sosibHoli  npupodbl 3Haka no ®. pe Cocclopy W ocmpaHeHus: no
B. LUknoBckoMy, uccnegoBatennM o6pawalTcs K (opMasibHOW  CTOPOHE MOHATUIHOTO  M3MEPEHUs
MeXayHapoAHoro npasa®: HeT M He MOXeT 6biTb HMYEro npea3afgaHHoro, OYeBMAHOIO U HEOBXOAMMOTO B
«npaBe»,  «rOCygapCTBe»,  «CYBEPEHUTETE»,  «UHAMBUAE»,  «CyObeKTe»,  «00bekTe»,  Befb

06 «X-AUCUMMNINHAPHOCTU», €e OT/INYMSX OT BU-, aHTU-, KOHTP-, HOH-, MYNbTU-, NOPU-, TPAHC-, MOCTAUCLUMINHAPHOCTA CM.:.
Korhonen O. From Interdisciplinary to X-Disciplinary Methodology of International Law /| Research Methods in International Law.
A Handbook / ed. by R. Deplano, N. Tsagourias. Edward Elgar Publishing, 2021. P. 345-365.

0 bid. P. 362.

2 Jones E., Arvidsson M. Introduction I/ International Law and Posthuman Theory... P. 1-28; Arvidsson M. Posthuman Feminism as a
Theoretical and Methodological Approach to International Law // Ibid. P. 31-59.

TepMUH «AUCKypC» HEe SIBMSIETCA BOMPOCOM HACTOSLUEN peLeH3un, 0fHako K Hemy Mbl obpaTvmcs elle He pas. [ns npocToThl
NMOHUMAaHUA 3[ecCb Nof AUCKYPCOM, criefys (hyKOAWAHCKOM Tpaauuuu, noapasyMeBaeTcs «OT/IOKMBLUMIACA W 3aKpenuBLUMACA B
A3blke cnocob ynopsaAoveHVs AeiCTBUTENIbHOCTW, CNoco6 BUAEHUSI MUpa, BblpaXaeMblii B CambiX pa3HOO6pasHbIX, HE TO/bKO
BepbOasibHbIX, MpaKTWKax, a CnefoBaTeNbHO, He TOMbKO OTpaatlowmii MWp, HO W ero MNPOEKTUPYIOLUMIA 1 COTBOPSIIOLLMIA»
(OAmnTpreB M. «Pycckull Hapod» uniu «/aou «boxuu»? O6 0Cob6eHHOCMSIX MPOMOHaYUOHa/IbHbIX OUCKYpPCOB8 B8 Ky/ibmype
Mockosckoli Pycu Il Polystoria. o2, Pum, Hapod 8 cpedHesekosol Espone | nog pea. M. boiiuosa, O. BockoboiiHukoBa. M. : U3a,.
fom BLUS, 2021. C. 256. B TakoM MOHMMaHUN MeXAyHapOAHO-NPaBOBO AMNCKYPC OXBaTbiBAET CNOCOObI U KOHTEKCTbI OCMbIC/IEHNSA
N apTvKynsuum npobnem  MexayHapoAHOro npasa  (NMPevMyLLEeCTBEHHO MexyHapo4HO-NpaBoBbiMK  cpeacTBamm). [uckypc
COBPEMEHHOro NO3MTUBHOTO MEeXAyHapOoAHOro npasa, Kak U ero npakTukv, NPOHN3aH aTaTM3MOM U IPUANYECKUM NO3UTUBK3MOM:
rocyfapctey OTBOAMUTCS [NIaBEHCTBYHOLLAS POnb Cy6GbekTa 1 NMpaBoTBOPLA, @ €ro MHTepech! 3asBATCS ApaiBepamy AVHAMUKN
Bceli cuctembl (cMm., Hanpumep: Hernandez G. Legal Positivism and the Individual in International Law /I The Individual in
International Law [/ ed. by T. Sparks, A. Peters. Oxford : Oxford University Press, 2024. P. 167-169; Wood M. International Law in
Practice /| Courses of the Summer School on Public International Law. Vol. 11. Moscow, 2022. P. 14-16. URL:
https://iclrc.ru/storage/publication_pdf/SSPIL-2020_11_Sir-Michael-Wood_1649164344.pdf (gata  o6pawenus:  22.07.2024);
ApaHoBckuii K. B., KHazeB C. [. Mpas/ieHue rnpasa u npasosoe 20Ccy0apcmso 8 COOMHOWEHUU 3HaKo8 U 3HadeHul. M. : MNMpocnexkT,
2016. C. 187).

13 O npousBo/bHOI Npupofe 3Haka v npueme ocTpaHeHus cm.. doctep X., Kpaycc P, ByT W.-A., Byxno B. X. A., Axocnut A.
Uckycecmso ¢ 1900 2o0a: MOOepHU3M, aHMUMOOepHU3M, rnocmmooepHusm. M. : Ag Maprudem lMpecc : My3eit cOBpeMeHHOro
nckycctea «lMapax», 2021. C. 37-38. MNpuem ocTpaHeHns CTaBWUT 3ajadvy /IMWNTb eCTECTBEHHOCTM Hallle BOCMpUATUE, CTasLlee
aBTOMAaTUYeCcKUM, W peopraHn3oBaTb matepuan (pedhepeHT), npugasas emy CTPaHHOCTb; MPOLLe roBOps — B3MIAHYTb Ha
npvBbIYHOE (YCTOSIBLUEECS, YKOPEHEHHOe, MpeTeHAylolwee Ha OObEKTMBHOCTb W eCTEeCTBEHHOCTb) C HEMPUBBIYHbIX [15 HEro
pakypcoB, BCTPOVB €0 B HEXapakTepHble (YyXable U Aaxe KOH(MKTHbIE) KOHTEKCTbI. CM. Takke NpuMep NpUMeHeHUst OCTpaHeHNs
K KOHCTPYKUuKM rocygapctBa: BonkoB B. locydapcmso, unu LleHa nopsioka. CI6. : W3p-Bo EBpoONEckoro yHuBepcuteTa B
CaHkT-lMeTepbypre, 2022. C. 12-13.

12
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MeX/lyHapoAHO-NpaBoBble 06pa3bl U 3Haku (ghopmbl duckypca no XK. o’AcnpeMoHy™*) HaxoasaTcsa B XECTKOM
3aBMCHMOCTM OT MX $I3bIKOBOW (DOPMbl M CyGCTAHTUMBHO SIBASKOTCS /Wb TEM, YEM He sABAAtoTCA™.
OTcTpaHsascb, TO eCTb BbiCTpanBast KpUTUUECKYI AUCTAHLMIO U UCMOMb3Ys Pas/iMyHble PaKypCbl-KOHTEKCTbI
(npyem Tak Ha3biBaEMOW BbIPE3KU, ceyeHus — aHrn.. cut), M. ApBUACOH, Hanmpumep, npegnaraer
Nno-pasHomy B3INAHYTb Ha TMOHATUE «YesioBEK» B MeXAyHapo4HOM rymMaHuTapHoM npaBe (B ero
ComnocTaBNEHNN C «4ennoBekom B netne» (human in the loop) nnn po6otom) (c. 51-52). Takum xe ob6pasom
. [IXOyH3 € coaBTOpamy NOAXOAMT K KOHCTPYKLMM BCEOOLLIEro Haceams vyenoseyectsa (common heritage
of mankind) (c. 106-113), npegnaras 3aMeHUTb NOC/IegHEE C/I0BO B TepMUHE Ha kin-kind, rae BMecTo man
(yenosek) ncnonb3yetcs kin (copoany).

Mo-NOCTCTPYKTYPaSIMCTCKMA aBTOPbI KHUMM OOPMY/IMPYIOT PELUWTE/bHBIA BbI30B KOHTEKCTY, NpeanpuHumMas
MOMNbITKN BCKPbITb, M306MMYNTL MU nogopsBaTb (OT aHrn. trouble — noapbiB) TPaAULMOHHbIE HappaTUBbI,
CTOALUME Y MCTOKOB W Jflexalime MNo-MpexHeMy HafeXHO W YyBEPEeHHO B OCHOBAHUW COBPEMEHHOrO
MeXayHapoAHoro npasa. [0CKOMbKY A3blK HE OorpaHvuMBaeTcs nepegadeli MHopmauun, HenTpasibHOCTb
KOTOpOIi HEBO3MOXHA MO OMnpeAeneHuio, a npegnonaraeTr NPUHATAE MHCTUTYLMOHaSIbHOTO KOHTEKCTa (Tak
HasblBaeMbIx npeanocbisiok no O. [oKpo, «06sA3bIBaOWKMX OTBeYaTb»), TO U BepbasibHbli 0OMEH, Kak
ykasbiBasi M. ®yko, Bcerga [AWCKYPCUBEH, TO €CTb «Harpy)XeH BNACTHbIMW OTHOLUEHUAMU W [axe
NPUNOXEHNEM CUfMbI» W «HaLE/NleH Ha  CoXpaHeHuWe “O6beKTUBHBLIX'  CBeaeHuii»'®.  KOHTeKCT,
WHCTUTYLMOHAIN3NPYIOLWMIA 1 AUCLUNAVHMPYIOWMIA pedyeBoe cobbITue, He MOXET ObiTb 6ECNPUCTPACTHBLIM U
TONbKO NyTeM ero (KOHTEKCTa) PEKOHCTPYKUMM MOXHO OPOCUTb BbI3OB CKPbITbIM B HEM MepapxusMm K
HaCWU/IbCTBEHHLIM YCTaHOBKaM.

B aOyxe Takoil mMogenn B HECKOSIbKMX CrydYasx B paboTe MNpUMEHATCS ABa OAusknx MeToga:
CneKkynsaTuBHoin  dpabynaumnm  (speculative  fabulation) w  dwurypaumm  (figuration). CmbiCn  Takoro
WHCTPYMEHTapus — caenatb HEBO3MOXHOE B HACTOSILLEM MEHTa/IbHO BO3MOXHbIM B Oydyliem M Ha 3TOM
OCHOBaHWUM PEKOHCTPYMPOBaTb KOHTEKCT YCTOSIBLUECA KOHCTpPyKuumn. A. Tpup co ccbiakoid Ha dmiocodos
L. Xapayaii 1 P. bpailJoTT! NOACHAET: «MOCTTyMaHUCTCKasa durypaums <...> — akT nogpbiBa cTparerum
Hay4yHOl OOBLEKTUBHOCTU, akafeMUUYECKMX UepapxXuili N rybuTesnbHbIX OWHApPHbLIX onno3uuuii» (rnaea |,
c. 38)Y7. TMpowe roBops, dwmrypaums no3BoAsieT copMynMpoBaTb HeobxoAuMoe, Kak ecsinm  6bl
OTCYTCTBYHOLLME ceivac ycnoBus (dhakTopbl) NPUCYTCTBOBa/IM. Takum e obpas3om uccnegosartesibHuLa
obpallaeTcs K aHa/ I3y KpUTEPUEB «HE/TI0BEKA» Kak afleMeHTa CyObekTHOCTM KombaTaHTa (c. 50-52).

3. [DKOyH3 ¢ coaBTOpaMu, PEKOHCTPYMpys «Bceobllee Hacreave 4enobevectBa» (rnasa 1V)® n BHOBb
ccbinasick Ha [l. Xapayali, 06bSICHAET HasHa4YeHMe CnekynAaTUBHON dhabynaunn: «paccesHue [clearing away]
HacTosLLero M NpoOLW/IOro A7s O0CBOGOXAEHMSA MyTu OyaylieMy», NpuM 3TOM «HEe Yynyckas u3 Buay
[BbISIBNEHHBIE] NPOGNEMbI [KOHTEKCTA]» (Staying with the trouble)™. Takas abynsuna — «pacckas UcTopuii
[telling stories] n BooGpaXkeHWe HOBbIX MUPOB Kak 6yATO 6bl OHW ecTb Ha camMom fAenex»?°. [ns aToro B
NnoAo6HbIX MCCNefoBaHNsX 4acTo MCMOMb3yeTcs TepMUH «to reworld» | «reworldling» (nepeuHaqusaHue
Mupa), 0603HavalLWnin MeTadpopryeckoe NepeycTPoONCTBO XNU3HN B CNEKYNSATUBHBLIX LENSX OCMbIC/IEHMS U
06bACHEHMSA HEOOXOAMMOTO M NOAPbIBA «O4YEBUAHOIO», «OOBLEKTUBHOIO», «€CTECTBEHHOIO».

[pyroin npvem paboTbl C KOHTEKCTOM B MNOCTCTPYKTYPa/INCTCKOM K/lode — gedamunnapusaums
(defamiliarization) kak BapuaHT YMNOMSHYTOW TEXHWUKW OCTpPaHeHMs. ITOT MpUeM COCTOUT B BbISB/IEHUN
KOHTEKCTa KOHCTPYKUMMW, €ro KpuTuke (NogpbiBe) € MocredyrolyM BCTpaMBaHWEM TaKOl KOHCTPYKUUWU B
apyroit koHTekcT. Tak, . Mutyenn B rnase Il 06 acTeTvke, HOBOM MaTepvannsMe 1 NpPaBOBO MaTepum
nepeocMbICNAET aHrno-aMepuKaHCKoe KOMIOHWasIbHOe Hacfneave Ha npumepe onbiTa KOHUenTyanmsaumu
K. PoynaHpga B ero npoussefeHun «ObecueHeHne» 2018 roga. XyAOXHWK M3006paxkaeT KO/IOHUasIbHble
naTTepHbl, NUHCTUTYLIMOHA/IM3MPOBAHHbIE B peXMMe npaBa COO6CTBEHHOCTW, UCKOHHO NOAAB/IAOLEM YepHOoe

4 d'Aspremont J. After Meaning: the Sovereignty of Forms in International Law. Cheltenham ; Northampton : Edward Elgar
Publishing, 2021. P. 1.

15 OpuH U3 cambIx SIPKMX B 3TOM acnekTe (iparMeHToB paboTbl — naccax [. Mutyenn o MexaHusme npeoGpasoBaHus MaTepun B
matepvian (npaBoBoi) (matter/material) yepe3 «MHTEPMpPeTaLMi0, OCHOBaHHYID Ha HOPMAaTMBHOM MpUTSA3aHun [normative claimi,
nocpeacTBOM KOTOPOW OTAeNbHasi COBOKYMHOCTb MaTepuu noslyyaeT npaBoBoe cofepxaHue» (c. 87-88). CMm. Takxke o deferral of
meaning (yckonb3aHue/nepexos cogepxanus): d’Aspremont J. Op.cit. P. 14-21, 60-79.

16 docTep X., Kpaycc P, Byt U.-A., Byxno B. X. 4., xocnuT [. Ykas.cod. C. 43—44.

¥ TpumeHeHWe 3TOrO MpUeMa K CTaTycy 4esioBeka B MEeXAyHapOoAHOM TyMaHUTapHOM NpaBe aBToOp MpeABapsieT pUTOpPUYECKM
BONPOCOM: «Ans yero MITI HyXHO Tak AepxaTbCsi 3a Kareropusauuv, KOTOpble HU OTPaXalT peasibHOro MOMOXEeHUs Aen
[state-of-the-world], H1n o6paLleHbl K Hanbonee BaXHLIM NPoO6/IeMam M1pa BOOPYXXEHHbIX KOHGMKTOB?» (Grear A. Op.cit. P. 38).

18 «Bceobluee Hacnegue copoaudectsa» — Jones E., van Eijk C., Heathcote G. The Common Heritage of Kin-Kind // International
Law and Posthuman Theory... P. 105-134.

¥ bid. P. 113.

2 |bid. P. 114.
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HaceneHne n NPUOPUTU3MPYIOLLEM GenbIX MYXYWH: A1 3TOFO OH OMUCLIBAET 3KCMEPUMEHT MO BbIKyMy
LEHHOro 3eMesflbHOro yyacTka C HaMepeHUMeM WCK/YUTb ero M3 KOMMepyeckoro obopoTa M oCTaBuTb
nycTbipem. 3Ta WUCTOpWA NpeacTaBneHa B ranepee cepueil otorpadmii M1 KonuiA TpaH3aKLMOHHbIX
[OKYMEHTOB. BbiBefieHMe KOHCTPYKLUMM 3a pamMku ee UCKOHHOIO KOoHTekcTa (to dis/locate objects/gestures
from their original context) No3BOMsiET, N0 MHEHUIO . MUTYenn, BbIABUTb «UCTOPUYECKN KOMOHUASIbHbIE U
pacucTCKMe CerofHs» CBOCTBA TAaKoro AMcKypca?.

O nosib3e 07151 COBPEMEHHbIX HOPUCMOB

OTO O4YeHb CBOEBPEMEHHASA W HYy)XHaA Kak A1 MeXAyHapoAHWKOB, Tak U A1 HOPUCTOB B LEMIOM KHura.
Bo-nepBbix, Kaxaas rnasa BbINOMHAET HENOCW/IbHYK 3afadvy NpeofosieHus KOHCepBaTMBHOMO (4ntan —
KOCHOrO) OpUAM3MPOBAHHOIO B3r1S4a Ha XW3Hb. JTO — Tepanusi, KoTopasl nokasaHa BCEM Ham?.
Paccyxgas o 1opuanyeckom 3HaHuM, COBPEMEHHbI ncTopuk pecnybnukaHnsma K. A. Co/oBbEB 3aMeYaer,
4yTO pacuBeT nNpaBoBOi Mbic/M npuwenca Ha XV-XVI Beka, nocne 4ero «yHuBepcuTeTckas Tpaauuus
nputuxna... [1] [1o]pnanyeckme dakynsTeTbl 3aCTb/IM B CBOEM pasBUTUM». «[plaumoHanbHas dunocodus
Nnaoxo prcmMoBasach C OPUANYECKUM CTUIEM MbILWIEHUS... [UTO] OTOPAachIBasIO0 3aKOHHUKOB Ha nepudepuio
VHTENNIEKTYaNIbHOrO Mpouecca»®®. Y Hayku npaBa MOSIBAICA LUAHC BOCMOMHUTL TaKO YKOPEHEHHbIN
AemumTt agekBaTHoOCTH.

Bo-BTOpbIX,  CErogHs  IOPUCTbl,  HAaKOHeL,  OCO3HalT:  AnA  TOrfo,  4T06bl  MOCTUTHYTb
(MexayHapoaHo-)NpaBoBoe, HEOOXOAMMO MPUNIOKUTb METAIOPUANYECKOE UHTENNIEKTYallbHOe yeunve, u ato
elwle He rapaHtupyet ycnex. O4yeBWAHO, Takoe MOHUMAaHWE He OCTaBSAET «THOCEOSIOrMYECKMX LUAHCOB»
IOpPUAMYECKOMY MO3UTUBU3MY, Aa N HAYYHOMY NO3UTUBM3MY BOOOLLE: nosiaratbCsa Ha NoHMMaHue npasa Kak
CoUMabHOWM (POPMbI, AOCTYMHOW 3IMNMPUYECKN, HaUBHO?*. MMpaBoBoOe, NOAOGHO Pa3HOLBETHLIM KBaapaTam
Kasumumpa ManeBnya un pasnMHOBAHHbLIM MNpAMOYrosibHukam [Muta MoHgpuaHa, 6o5ee HefoCTYMHO
HernocpeacTBEHHOMY BOCMPUSITUIO, M36a/T0BAaHHOMY MO3UTUBUCTCKAMK YNPOLLEHUAMMW?®, TpumedaTesbHo,
4yTO B [MlaBax O KOHUeNnTyasnbHOM TBopyecTBe PoynaHga (lll) n o namaTHUKe Yalikdunngy B aBCTPIMIACKOM
ropoge (V) VMeEHHO Teopuu UCKycCTBa BLOXHOBW/IM UCCrefoBaTenell Ha HOBOE MeXAyHapoHO-NpaBoBoe
npouTeHve marepunana.

Kak HaBepHsika pgorafjasica uuTartesb, MpeAcTaB/ieHHas KHura — He TpyA Mo  MOo3UTUBHOMY
MexayHapogHOMYy nMpasy: [flaBa O MeXAyHapoAHOM T[YMaHUTapHOM MpaBe Maslo 4YTO TOBOPUT O
HOpMaTUBHOM cogepxaHun >XeHeBcknx koHeBeHuuid (Il), rnaBa o0 BceobLleM Hacneguu yenoBevecTBa B
MeHbLLUEl CTeneHn KacaeTcs NPaBOBOro pexuma aKcnayaTauuy pecypcos Mnuposoro okeaHa (IV), a rnaea o
Ha/IOTOBOM  CyBEpeHUTETe  HeyacTo  OTCbllaeT K  YCTAHOB/MEHMSM  KOHBEeHUWii B 0obnactu
Hanoroo6noxenus (VI)%*. B 3TUX M ocTasibHbIX C/yyasix aBTopbl GOsblIe 3aMHTEPECOBaHbI B anpo6auum
HOBbIX METOAO/0MNiA U uccnefoBaTenbCkux cmusell, NO3BOMSALWNX WHAaYe B3MSAHYTb Ha MPUBbIYHOE,
HaTypa/M30BaHHOE  AENCTBYHOLWMUM  MeXAyHapoAHbIM  npaBoM. [lpeaMeTHble  BOMPOCbl  CAyXar
nnacTpauunelt ns 0603HaYeHNA 1 OCMbIC/IEHNA NPO6GIeM ANCKYPCUBHOIO TOMKA.

O6 UpOHUU, COMHEHUU U ewe pa3 o s3biKe

B KHWUTe pedb He UAET 0 HOBOM MEX/AyHapoaHOM MpaBe, 1 Lieflb paboTbl HE COCTOMT B (DOPMY/IMPOBaHNMN €ro
HOBOI KOHLIeNuuW: aBTOpam B O6LLEM Yy PEeBOIOLUMOHHLIVM nadgpoc. B To Xe Bpems uccnepoBatenyt He
«yNpOLLAT» CBOE MOMOXEHWEe, Npuberas K CnekynsaTUBHOI naTeTke Kpuanca cucTembl. XoTs NeiTMoTuB

2L Mitchell D. Op.cit. P. 91.

2 He KaXeTCs N UMTaTesnio CTPaHHbIM MU MO MeHblUeli Mepe NokasaTeslbHbIM, YTO B COBPEMEHHYH0 MH(OPMALMOHHYHO 3py, Koraa
BCE Yy BCEX Ha BUAY W Ha CNyxy, Cpeau NnAepoB O6LLECTBEHHOTO MHEHUS U MeAWiHbIX MHAIIIOEHCEPOB KpaiiHe peako (easa )
BCTPETULLb HOPUCTOB, FOBOPSALLMX O NMPaBe Ha NPaBoOBOM fA3blke?

ConosbeB K. A. BsedeHue /I Res Publica: Pycckuli pecny6nukaHusm om CpedHesekosbss 00 koHya XX seka | nop peg,.
K. A. ConosbeBa. M. : Hoeoe nut. 0603peHune, 2021. C. 11.

O npupoge Hay4HOro no3uTVBM3MA U KPUTVKE ero 06beKTMBU3MA, HAaTypasin3ma, CuMeHT3ma cM., Hanpvumep: Waukunii E. Mcmopusi
coyuosnoauyveckol mbiciu. T. Il. M. : HoBoe nuT. 06o3peHne, 2018. C. 400-403 (o Heono3uTtuemame); Tam xe. T. |. C. 319-326
(06 ncTokax Hay4yHoro no3uTmBmuama v ydeHun O. KoHTa).

OpHVM 13 nocnegHNX NpPUMEpPoB KapAuvHasibHOro (KOH(POHTALMOHHOMO) paspbiBa C MO3UTMBUCTCKON Tpaguumein MOXET CNYXUTb
pabota >XaHa ['AcrpemoHa, MPUMEHVBLLENO TEXHWKY HappaTWBHON (PeHOMEHONOrMN A5 OMUCAaHUA Orfbima MeXAYHapOAHbIX
opraHusaumii — d’Aspremont J. The Experiences of International Organizations. A Phenomenological Approach to International
Institutional Law. Edward Elgar Publishing, 2023; o cytn metoga cm.: lbid. P. 2-10. CnpaBeg/MBOCTM paan OTMeYy, YTO cam
['ACMIPEMOH He OTHOCUT cebsl K MPOTUBHUKaM tocno3utnemama — ldem. The Idea of «Rules» in the Sources of International Law //
Amsterdam Law School Legal Studies Research Paper. Ne 2014-51; Amsterdam Center for International Law. Ne 2014-28. P. 1-33.
«HW HaumoHaslbHOE, HWM MeXAyHapogHOe: MOCTTYMaHMCTCKOe NepenpoyvTeHne HasloroBoro cyBepenuteTa» — Larka H. Neither
National nor International: A Posthumanist Retelling of Tax Sovereignty I/ International Law and Posthuman Theory... P. 161-179.
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paboTbl — 3TO OTBET Ha TPW K/IOYEBbLIX BbI30BA: TEXHO/IOTMYECKME UHHOBALMK, [1106a/1bHOE HEPaBEHCTBO,
NOPOXAEHHOEe TOCNOACTBYIOWMM KanMTasIM3MOM HeosmbepasibHOro U3BO4a, W Aerpajaums NpupoSHOW
cpefpl, BbI3BaHHAsA 3KOIOrMYECKUM 3arps3HeHNEM U U3MeHeHneM knmmara (c. 3).

Ckopee, paboTa npoHM3aHa KaHOHUYECKUMW MOCTMOAEPHUCTCKUMU HACTPOEHUSAMU U COOTBETCTBYHOLLMMN
MM TUNaMKN MbILLEHUS — MPOHWEN N cOMHeHMeM?’. MocneaHee NO3BO/ISET CHOPMYNMPOBATL BONPOC B yXe
«KaK C HaMW C/yqus0Cb MeXAyHapogHOe MpaBo?», nNpeanonaratoleM «MoA03PEHUST O  HU3BKKMX,
COMHUTE/IbHBIX MEePBOMCTOKAX M MHOXECTBEHHbIX MOAMEHax Mo MyTu K HacTtosiwemy»?. N paxe homo
narrans (4enoBek NoBecTBYOLWMIA) y B. Xamxkunua (rnaea VII) ctaHoBUTCS «hesitant» — coOMHeBarWmnmMen?®,

B gonosiHeHMe K COMHEHWIO MPOHUS Npu3BaHa AeMUCTUULMPOBATL U AecakpannsoBartb MeHTaslbHble
KOHCTPYKUMK,  OTBepras  akCMoMaTu4yHble  yCTaHOBKM 006 UX  OOBEKTMBHOW  HEeOo6Xo4UMOCTU
N eCTECTBEHHO-COLMa/IbHOM MPOUCXOXAEHUN. Hecepbe3Hoe OTHOLUEHME MNO3BOMSAET MPUHUMATbL BCepbe3
Tex, KTO OKa3blBa/ICA B pasHble 3MoX1 HEBUAMMbIM, HEC/bILLNMbIM, 3aKpPbITbIM. MeTOoA0N0rMYeckme <MpoHus,
MKOHOOOPYECTBO W 3aurpbiBaHne» CAyXaT MNPeofoneHno 3K3UCTEHUMaIbHOW CKyku (0T dhp. ennui)
1 MO3BONAIT «OTBEPrHYTb TUpadbl U BNACTHblE Wrpbl, KOTOPbIE MOPOXAAOT WU YTBEPXAAOT METOAbl U
AUCLMNVHAPHOCTU, (OpeiiMbl 1 OpreHTaLmmn»*C.

Tak, pabota HauMHaeTcd C KPUTUKM HaMBHOTO HOPMaTVBM3Ma  HOPUCTOB-MEXAYHapOaHMKOB,
nonaratLLMXcs Ha Cuy rpuanyecknx 0653aresbCTB U pacluvpeHne npeaesnos NPaBoBOro pery/iMpoBaHus:

...B TO Bpemsa Kak HpUCTbI-MEXAYHAPOAHNKN WHCTUHKTUBHO MNbITATCS PeLlnTb MNpo6nemMbl NG00 nyTem
paclmpeHns 06/1acTy CyLLECTBYIOLEro MeXayHapoAHOro npasa, 6o nyTem pacliMpeHns 4eicTBus npasa
uepes eule 6Gonee [AeTaM3NPOBaHHbIE 1 (PparMeHTUPOBAHHbIE MPABOBbIE YCTAHOB/IEHWSl, CTAHOBUTCSH
OYEBUAHO <...> YTO TEMepb, Kak BNpoYeM, BO3MOXHO, U NPEX/ae, NPOCTO 60/bLUe NPEXHEr0 — GO/IbLLETO UK
“flyywero” — mexayHapoAHOro npasa HeJoCcTaTouHO:,

TakoMy nogxofy NpPOTMBOMNOCTAB/IEH MMPU3EM/IEHHbIU 83271510 HA KOHCTPYKLUN MeXAyHapoAHOro npasa —
ground thinking — nonaralWUnca Ha BUTaNbHbIA ONbIT (vitality), NynbCUPYIOLLYIO MaTepuasnibHyt >XU3Hb
(vibrant matter)®, ouKTytoLLYyt0 NOTPEGHOCTM HacTosLLero Bpemenn (needs of the present), adydpmarsHoe
MbllneHne (affirmative thinking), npMHMMalowee Bcepbe3 COObLITUAHOCTb U CyYaiHOCTU peasibHOM XNU3HN
(take real-life events seriously) (c. 12—-13)%*, a He cheTuLIM3MpYIOLLIEe IK30TUYECKE 06pasbl, CBSI3b KOTOPbIX C
HacTOSILLMM HeOGOCHOBaHHa®,

A notomy npegmeToM aHasm3a B rnaee A. Mpup (Il) ctaHoBuTcA 6nakayT B CLUA 1 KaHage, KOCHyBLUMiACA
50 MUNIMOHOB YenoBeK, U MULLEBbIE XWPHbIE KMCOTbI Kak dhakTop NpobieMbl 0OXKMPEHUS HAaceneHus n ee

27 Paccyxaasi 0 NpoekTe «NPOoBUHLMaNM3aLmm» EBponbl kKak cnoco6e NpeofoneHrst MOAEPHOCTY U CBSI3aHHbIX C 3TUM CXEM HACWU/NS 1
nogasnenus, [. YakpabapTy HacTamBaeT, UTO TaKOi MPOEKT [AO/MKEH ObiTb HauefleH Ha «OCO3HaHWe BHYTpU cebs CcBOeit
HEeBO3MOXHOCTW», U NPU3bIBAET «NOALEPXKMNBATL UCTOPUIO, KOTOpas camoii CTPYKTYPOI CBOVX HappaTuBHbLIX (hOpM AenaeT BUANMOIA
COOCTBEHHble CTpaTerMy W MpakTUKW NOAAaBNeHust»: [u]aess cocTouT B TOM, 4TOOblI «BMMCaTb B UCTOPUIO MOAEPHOCTM
[BOICTBEHHOCTb, MPOTMBOPEYNE, HacwuIne, Tpareaum u UpPoHutD» (Yakpabaptn [. lMposuHyuanusupyss Espory. M. : My3eii
COBpEMEHHOro nckyccTtaa «lapax», 2021. C. 70, 74).

% BoskoB B. Ykas.cou. C. 14. 3aecb 1 nepedpasnpyto BbicKasbiBaHne B. B. Bo/koBa, 06bSACHSOLLETO METOOMOMNI0 CBOEH KHUM 06
MCTOKax rocyAapCcTBeHHOCTY «Kak ¢ Hamu crlyunnock rocyfapctBo?» (Tam xe. C. 58). B. B. BonkoB onucbIBaeT npuem Kputuyeckoi
reHeanornn, BOCXoAALWMIA K ngeam ®. Huuwe v no3xe M. PyKo 1 OCHOBaHHbIN HA KPUTUYECKOM (MOCTMOAEPHVCTCKOM) COMHEHUN B
OTHOLLIEHWW BbICOKOTO NPOMNCXOXAEHMUS CakpasIn3yeMbIX 1 MUEPONOrN3npyeMbIX KOHCTpYKuUuii (Tam xe. C. 14-15).

2 B. Xamxwuy nuwert o history hesitant method (MeToae UCTOPMYECKOTO COMHEHUA/HEPELLNTENbHOCTY), AatOLLEM «NPOCTPAHCTBO, UHYIO
TEMMNOPasIbHOCTL», NO3BOMAIOLMX HAM «NOPa3MbIC/IUTL 06 yTPaueHHbIX CBA3SAX» 6e3 CreLlkn 1 pagukasibHbIX pelleHnii (Hamzic V.
Op.cit. P. 193). KoHcTpykumsi homo narrans OTCblaeT K aHa/IMTUYEeCKOW TexXHUKe, NPOTUBOMOCTAB/EHHON Knaccuyeckomy
NCTOPULMCTCKOMY, NMO3UBUCTCKOMY W OUCLMNAMHAPHOMY HappaTuBy: BMECTO NPUBUIEMMPOBaHHON 1 «y[06HOW» 60MbLLIOK ucmopuu
(his-story ¢ akueHTOM Ha his), OTKpbIBAeTCS NyTb APYrOMY OfbITY XMUBbIX OTHOLUEHWIA, OMMCaHHOMY W pacckasaHHOMY yepes story
(oTctopa v HasBaHve TexHUkn — story-telling) — «6e3 06LHOCTN Ha OCHOBE MPaXKAAHCKMX PUTYaIoB», «6e3 KOLIMapoB TpaguLmum» 1
«be3 BoobGpaxaemMoro ugeasibHoro npotunoro» (Yakpabaptu . Ykas.cou. C. 70-74). K Takoil e KpUTUYECKOI HappaTuBuM3aLmm
npuberatoT n K. Kopam n O. Mapguona-Pusepa B rnaese X 06 aHTMHapKoTU4eckmx BoiHax — Koram K., Guardiola-Rivera O. Op.cit.
P. 251.

30 Korhonen O. Op.cit. P. 362—363 (0 CONPOTUBEHUM METOLO/I0TN).

31 Jones E., Arvidsson M. Op.cit. P. 1-2.

%2 TloHsTMe, 3aMMCTBOBaHHOE W3 NekcukoHa k. BeHHeT, — Bennette J. Vibrant Matter. A Political Ecology of Things. Durham and
London : Duke University Press, 2010.

3 [lpyroii npumMep «BUTasIbHOrO» MOAXOAA, NMPEANoNaratolero cepbe3Hoe OTHOLLEHNE K TOMY, YTO peasibHO eCTb, — KOTAa CyGbeKTeH
B MeXAyHapo4HOM MnpaBe TOT, KTO 3ac/yXuBaeT bbiTb NPUHATLIM Bcepbes (to be taken seriously) (Klabbers J. Inter-legality, cities
and the changing nature of authority /| Research Handbook on International Law and Cities / ed. by H. P. Aust, J. E. Nijman,
M. Marcenko. Cheltenham ; Northampton : Edward Elgar Publishing, 2021. P. 422).

3 O Takoil heTMM3auMM KOHCTPYKLMM CYGBEKTHOCTU B MEXAYHApOAHOM NpaBe paccyxgaeT K. Bap6apa: «...orpomMHas npo6nema
MeXyHapoHO-NPaBOBOl CUCTEMbI 3aK/O4aETCs B TOM, YTO ONpedensiowas posnb 0TBefeHa NPaBoBOi IMKLMN — rocyaapcTsy, a
He yenoseky. ITOT fedheKT YCUIMBAETCA B MexX/yHapO4HON NpaBoCyObEKTHOCTM, NMOCKO/bKY 34eCb Mbl UMEEM [eno C NpaBoBOl
abcTpakumeli, yKOpeHeHHOl B Apyroil NpaBoBoi abcTpakummn, — rocygapcTse! <...> HeBeposTHO Npo6riemMaTuyHO UMETb B LEHTPE
Hallero npasornopsifka HeuyTo, CBOAVMOe He 6osiee YeM K Hawemy usmbiwneHno» (Barbara C. International Legal Personality:
Panacea or Pandemonium? Theorizing About the Individual and the State in the Era of Globalization I/ Austrian Review of
International and European Law. 2007. Vol. 12. Ne 17. P. 45).
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KanuTaJInCTUYEeCKOr0 OCBOEHUS — C Le/blo BbISIB/IEHUS areHTHON (4eiCTByIoLLei) cusbl He-4enoBeyYecknx
cywHocTteli (agentic force of non-human things) n NPUMEHEHWA TakMX aHa/IMTUYECKUX MPUEMOB K
MeXyHapoaHo-npaBoBoMy maTtepuany?®. K. Kopam un O. Fapavona-Pueepa B rnaBe 06 aHTUHAPKOTUYECKNX
BoiMHax (X) o6pallaloT BHMMaHWE Ha [Apyryto CTOPOHY Heo6XoaMMbIX Mep No 60pbbe C pacnpocTpaHeHVEM
HapPKOTMKOB: Kak 3anpeT Ha pacrnpocTpaHeHne BAUSIET Ha Ky/bTOBble MPakTUKXW HapoaHocTu Komkn (Kogi
people) Kapunbckoro nobepexbsa Konymoum n Kak MeponpuaTusa no YHUUTOXEHUIO NMOCEBOB MCUXOTPOMHbLIX
pacTeHuin cKkasblBalOTCA Ha Guosiornyeckom pasHoobpasun. M. [1aka B cBoeli rnase (XI) pacckasblBaeT, Kak
bykonmyeckasas MUCTUAIMKaLMSA NOTBOPCTBYET arpecCMBHOMY >KMBOTHOBOACTBY M KaK CBSA3a@HHbIE C 3TUM
nUWeBblIe MNPVBLIYKA W FACTPOHOMMYECKME BKYCbl KanuUTa/IMCTUYECKOr0 obuwectBa NpensTCTBYHOT
3ahbdpekTMBHON 6opbbE C IKOMOTMYECKON Aerpajalmen n afeKBaTHON peakumm Ha U3MEHEHME KMaTa.
3afaya He CTONLKO B TOM, 4TOObI /11060 LEHON OTKasaTbCA OT YCTOABLUMXCS (MOLEPHMUCTCKMUX)
MeXAyHapoAHO-NPaBOBbIX KOHCTPYKUMIA (CyOBbEKTHOCTW, roCydapcTBa, CyBepeHWTeTa, MpaB Yesi0BeKa):
Mopoii yXe A0CTAaTOYHO BbIPaXXEHHOr0 COMHEHUSI B HEMTPasIbHOCTU Takux kateropusauuii (c. 12). B cnyvae
X COXPaHEHUs1 BaXHa MO MeHblueli Mepe npobrematusaumsi UX «OOBLEKTUBHOCTU», «UCTUHHOCTM»,
«HE0BXOANMOCTU», «HAYYHOCTU», «COLMANIbHOCTU» W «ECTECTBEHHOCTW». MULLIEHbI0 KPUTUKU sIBNSIETCS
MeXayHapogHoe MNpaBO KaK «O0OBbEKTMBHO OOYC/IOBNEHHbI [truth-driven], Hay4yHO onpeaeneHHbli
NpPaBonopsiA0K, KOTOPLINA peryinpyeT oTHOLEHUSt Mexay hopMasibHO paBHLIMY rocyaapcTBamMm»e,
MocKkonbky He OblBAET «HE3aMHTEPECOBAaHHbIX» AMCKYPCUMBHbIX (hOpM, nepeg aBTopaMu KHUTU, Kak W
BCAKMMW MccnegoBaTensamm, pabotalowmmMm B NOCTMOLAEPHUCTCKON Napaaurme, BCTAeT BbI30B M306peTeHus
HOBOr0, COBCTBEHHOIO fA3blka — BepOasIbHbIX POPM, HE YBA3AHHbIX C MOAEPHUCTCKMMM CEMAHTUYECKUMMU
naTTepHamy ¥ VHTENNEKTYa/IbHO-NOIMTUYECKMI KOHTEKCTamu®’. BblpBaTbCsl U3 MOAEPHUCTCKON 3NUCTEMBI
HEBO3MOXHO, MPUMEHSIA K1acCMYecKknii MexayHapo4HO-NpaBoBoli BOKabynsip, 3aMKHYTbIA Ha aTatn3me u
tocnosuTneusme. MoTomMy B KHUIE Bbl HE HaigeTe NpuBA3KY CYyObEKTHOCTM K npaBaM U 0643aHHOCTSAM
(BMECTO aTOro — BUTaNIbHOCTb, areHTHoe NoHMMaHue matepun [agential understanding of matter], npuHsaTne
BCcepbes [to be taken seriously] 1 BUANMOCTbL), HE BCTPETUTE ONPEAESEHMA NpaBa Yepes CUCTeMY NPaBoBbIX
HOpM, cO3faBaeMblX CyBEepeHOM-HOPMOTBOPLUEM (3aT0 — MeXaHu3M nepexoja MaTepunm B NpaBOBOM
MaTepuan [matter/material], BHuMaHne npaea [law’s attention]), He HalgeTe pacCyXaeHuii 06 06 bEKTUBHOWA
HeobXoAMMOCTM U eCTEeCTBEHHOW Npea3afaHHOCTU COLMasIbHbIX SIBAIEHMI (B3aMeH — nepenHavnBaHune
mupa [reworldling] wnn mMup-B-cTaHoBNeHun [becoming-world], cOBMeCTHOe CTaHOB/IEHME B CyOLEKTHOCTU
[becoming-with] " NpUHLAN «Mbl-BCE-TYT-BMECTE-04HaK0-Mbl-He-0HO-Les10e-N-He-04HO-N-TO-Ke»
[we-are-all-in-this-together-but-we-are-not-one-and-the-samel).

O nocmeymaHusve

NaBHas Maes-npUHLMN, BOKPYr KOTOPOI OpraHM3oBaHO MccefoBaHWe B MPOEKTe, — MOCTIYMaHU3M U,
Kak yalle NULyT camy aBTopbl, NOCTTyMaHucTckas Teopusi (posthuman theory). Bo BBeAeHUN peaakTopbl
3amMeyaloT, YTO MOCTTyMaHWTapHble uccnefoBaHust (posthumanities) cerogHs OxBaTbiBAT MHOXECTBO
HanpaBNeHunin, paboTarLmx B pasHbIX MbICINTENbHBLIX NNOCKOCTAX (Strands of thinking): «OT KpUTUYECKOW
MOCTTYMaHUCTCKOW TEeopMM [0 HOBbIX MaTepuasiM3moB, TpaHCTyMaHu3Ma, aKTOPHO-CETEBOW Teopun U
MHOroro apyroro», rNoTomMy 34ecb NOCTIyMaHn3M Kak 30HTUYHasi KaTeropvsi NpuMeHsieTcst Ansi 0603HaueHust
nuccnenoBatesibCKoili  ONTMKM U aKkafeMUYecKoro Ccmu/si, nofarawwuxcs Ha fgBa  Havyana —
NOCTaHTPOMOLEHTPUYHOE M NOCTTYMaHUCTCKOE Stricto sensu (c. 4).

% B uncne nepsbix paboT MO MeXAyHApOAHOMY MpaBy, BAOXHOB/EHHbIX MIOCKAMW OHTONOrMsIMW, — International Law’s Objects /
ed. by J. Hohmann, D. Joyce. Oxford : Oxford University Press, 2018.

% Jones E., Arvidsson M. Op.cit. P. 2. CM. Takxe: Ibid. P. 5.

37 Ck/agblBaloLasncs nocT- U MeTamMoAepHUCTCKash TPaauuusi He TOMbKO CTaBUT MOZ COMHEHUE BO3MOXHOCTb OGBLEKTUBHOMO M
WCTVHHOIO 3HaHWs, HO W MblTAeTCA Nepen3obpecTn A3bIK MHTENNEKTYaslbHbIX MPaKTVK, npuaas emy 6onee noarmyeckme opmbl,
60nbLy0 MeTadopUYHOCTb U hUrypaTBHOCTb, rpaHnyaLlye ¢ XyaoXKeCTBeHHbIM BbIMbIC/IOM (Clofa e OTHOCUTCS U yNoMsHyTas
TexHuka story-telling). O Tpex 3agayax coBpeMeHHOW Haykv no K. 3wyHy n X. LWynbuy cm. nekuuto dunonora n uccnenosarens
3Byka A. JlorytoBa: AHdpell /loeymos: npocmpaHcmso 38yka, MpoCcmpaHCmBso MuwuHbl [/ «HTo nsyyaroT rymaHutapum» / nogkact
npoekta  nlo.media  u3gatensctBa  «HoBoe  nuTepaTypHoe  0603peHuex. 6 pgekabpsa 2023 roga. URL:
https://podcasts.apple.com/ru/podcast/yto-usyyatoT-rymaHntapun/id1667328641?i=1000637664216 (nara ob6paLleHus:
22.07.2024), ocobeHHo mHTepBan 32:00-33:30. Cwm. Takke: Eshun K. More Brilliant Than the Sun: Adventures in Sonic Fiction.
Quartet Books, 1999.

% Jones E., Arvidsson M. Op.cit. P. 6. Pa6oTa B pasHbix (popMaTax OTCbIMAET K CAeAyoLM UHTENIEKTYa IbHbIM HanpasieHUsaM:
KpuTMyeckass pacoBasi Teopusi, AEKONOHMasIbHOe Yy4yeHue, dunnocodum (KOCMOOrMM) KOPEHHbIX HapogHocTel (indigenous
philosophies), NpUpofOOXpaHHbIi aKTUBU3M, CcoUMabHblA  (MOCT)KOHCTPYKTMBU3M, HeOMaTepuan3Mm, HOBbIi MaTepuasivsMm,
MapKcK3M, UcTopuyeckuii noaxofd, noaxoabl FnobansHoro KOra (TWAIL), TpaHCTyMaHn3m, aHTUryMaHu3M, akTOpHO-CeTeBasi Teopusi,
NSI0CKME OHTOMIOMMKN, OGBLEKTHO-OPUEHTUPOBAHHAS OHTOMIOMMS, MEXANCUMNANHAPHbIA NoCcTrymaHmnam (intersectional posthumanism),
yp6aHu3m.
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MepBoe npeanonaraet NOCTPOEHNS, KPUTUUECKME K KTaCCUYECKOMY aHTPOMOLEHTPU3MY, OTCTansatoLLemMy
BEPXOBEHCTBO Y€/IOBEKA KaK BbICLUEr0 pa3yMHOro CyllectBa B Mupo3gaHuu, npupoge. CambiM SpKUM
NPOSIB/IEHNEM TaKOro MOHUMaHUA SBSIOTCA MepapXMUeckme KOHCTPYKUMM CYOLEKTHOCTW, Fae CyObeKTeH
NMWb 4YenioBeK M BCce CHHOPMYyNMpPOBaHHbIE MO €ro nogobuio CylwHOCTM (Hanpumep, rocyAapcTBo U
lopyanyeckoe fnLo), a LEHHOCTb BCEX OCTaUlbHbIX, OTHECEHHbLIX K 0ObekTam, onpegensercs 65mM30CTbio K
yesioBeYveckon Hatype (noTeHuMasibHbIM aHTPONOMOPGIN3MOM) U MPAKTUHYECKOW LEHHOCTbH B CY)XEHUU
yenioBeky. B Takoii cxeme npupodHbli MUp, OO6O3HaAYaeMblil OKpyxatoulein (4enoBeka) cpemnom,
N NHCTPYMEHTa/IM3NPOBaHHble dosiopa 1M hayHa B /ydlleM cnydae MOryT NpeTeHfoBaTb Ha He3aBUOHYHO
ponb oGbekTa mnonedeHust (MpPaBoBOW 3almTbl)®. M3gepkkam Takoro MNpOTEKLMOHM3MA MOCBsILEHa
3aBepwatowan rnasa (Xll), B kotopoii XK. JleloyaHKaMn MOSICHAET BbICOKME PUCKM aHTponomopdmn3aumm
npupoabl Yepe3 HadeneHve ee npaBaMu denoseka (human rights)™® nnm xe npumeHeHust ans 60pb6bl C
N3MEHEHNEM K/MMaTa OCHOBaHHOI Ha MpaBax 4yenoBeka cTpaternu (human-rights-based strategies) yepes
Knaccuyeckne MexayHapofHble MHCTUTYTbI MO NpaBam YesioBeka.

Ecnu B cnyyae nocTaHTPOMNOLEHTPM3MaA MULLEHBH KPUTKKN SIBASIETCS 3KCENLMOHANIMCTCKMIA aHTponoc, To
B C/lydae C MOCTTYMaHM3MOM B Y3KOM CMbICl€é — YHMBEPCA/IMCTCKMIA 4venoBek (homo universalis,
universalistic Man). 'ymaHUCTMYeCKMiA naean anoxu NpocBeLleHnsa HarnsgHo npeactasieH BUTPYBUAHCKUM
yesioBekoMm JleoHapao Aa BuHum: aTo 6enbiii eBponeel, HENPEMEHHO MY>XUnHA, OU3NYECKM NOSTHOLLEHHbIN, a
C YYeTOM COBPEMEHHbIX KanUTa/IMCTUYECKNX «YNYYLEHUA» — KPEMKOro MaTrepuasibHOro JocTaTka
rpaXnaHnH yCc/oBHOIO «3anagHoro mupa» (c. Xlll). Takoe npeacrtas/ieHVMe O YernioBeke BbICTpauBaeT B
pasHble 3MOXU pas3Hble Mepapxuu, MCKIYarLmMe pasHbiX 0pyaux, TO eCTb TeX, KTO MO Mepkam CBOEro
BPEMEHU yCTynas npocBeLLeHYeCcKoMy (TyMaHUCTUYecKoMy) ugeany: pabbl, XeHwuHbl, paboune, He-6enble,
He-eBponeiiubl, He-noan. Takne Opyaue SBNAITCA Pe3y/bTatoOM CEeKCyaIn3mpytowero  (KeHLLMHbI),
pacuanmaupytowero (racialized), HaTypanuayowero (MapruHaiM3vpyoLero «He-/MpoTMBOECTECTBEHHOE)
AVCKypcoB. B 3ToMm acnekTe camble sipkue doparMeHTbl KHUMM B raBe VI, HauMHaoLENCca C KPUTUKK
cucteMbl Kapna JIMHHes 3a ero «CekcyasM3vpoBaHHble G0TaHuveckne GUHAPHOCTU» W KnaccudmKaumio
yenoBevecknx TunoB (homo variat), B uncne KOTOpbIX U Americanus rubescens, n Asiaticus fuscus, w
Africanus niger (c. 182—-185); a Takke B r1aBe X 0 «HapPKOTUYECKMX BOMHaxX», NpobnemMaTunsnpyoLlein 4octyn
K MCUXOTPOMHbIM PAaCTEHUAM KOPEHHbIX HAaPOAHOCTEW A1 OTNPaBAeHUS TPaAWLMOHHBLIX PUTYanoB U
LepeMoHuii (c. 249-252).

O cy6bekmHocmu, BpeMeHU, MexHo/I02uU, Mamepuu U rpocmparHcmse

Kaxpas rnasa kHWUr1 NocesiLeHa OTAEe/bHON NpegMeTHON 061acTn MexayHapoAgHoro npasa — OT MOPCKOro
npaea [0 nNpasa MpaB 4YesioBeKa, OT MEXIOCYLAapCTBEHHbIX CUCTEM HaNoroob/10XeHns A0 60pbbbl C
HapkoToprossieil. OfHako TeMaTuyeckM pa3HOOOpPa3HbIi KONMEKTVBHBIA Tpyn O6bLEAMHAET HECKOMbKO
CKBO3HbIX CHXETOB.

CybbekmHocmb. Mamepusi. He 6yaeT npeyBeMYeHNEM OLEeHKa 3TOW KHUMM Kak 6a30BOM paboTbl Mo
npo6nemam CyOGLEKTHOCTM B MexAyHapogHoM npase. W3bpaHHas aBTopamy MOCTTYMaHUCTCKas
nepcnekTmea npegonpegenser obpalleHHOCTb BCEro mMatepuana K npob6sneme onpegeneHus Toro, KTo
CyllecTByeT B MexAyHapogHOM npaBe M B KakoM KayecTBe. [pVMEHEHHbI npueM TeopeTuyeckoi
dmrypauum no3BosseT npobeMarn3npoBaTtb BONpockl: «Po60T nn a?» (MHade — «Yem/kem “a” npeactarn?),
«BbbKMBY 1 9?» («Kak MHe OpraHvM30BaTb OTHOLUEHWNSI C BHELUHMM MUPOM — TEXHO/OTMEN 1 NPUPOL0oIA?») n
«Mory nu a1 ce6e 3To NO3BONTL?» («Kak “MoU” NpaBa 3alULLEHbI?»)*,

ABTOpbl He CTONbKO OTBEpPralwT, CKOJIbKO WIHOPUPYIOT Kak HeCOCTOATE/IbHble MOAEPHUCTCKUE
npeacTaB/eHnst O NPaBOCYOLEKTHOCTU, CBA3AHHON C OpuaMYeckuMn npaBaMu M o6si3aHHocTAMKU. Criegys

% CwMm. nogpo6Hoe onucaHne naeun ¢ o6LmnpHoin Gubnunorpadomeit: Ibid. P. 3. CM. Takxe 0630pHbIi MaTepuasn no Npo6seme B NekLun
npodpeccopa O. XapxopauHa: XapxopavH O. ®usiocoghusi kaumama: MoHsimue 3aKoHO8 rpupodkl U 0o2080p ¢ rpupodol I/ URL:
https://www.youtube.com/live/vBz-KwTCAqU?si=fyKjoVKI3T78A6_2 (pata o6palweHus: 22.07.2024). O6 3Tuyeckux acnekrax
VNHCTPYMEHTa/IM3aLUUN XKUBOTHBIX W CLEHAPWUX HOBOW «MOPa/IN XMBOTHBLIX» CM., Hanpumep: [pyaH J1. Omuka u XusomHble:
BsedeHue. M. : V34, AoM BbicLueli WKOMbl 3KOHOMUKK, 2024,

4 O pasnuueHnn npaB udenoBeka (human rights) kak npaB ecTeCTBEHHbIX W YHUBEPCA/IbHbIX W Npas, NpUHAAIEXALMUX
(NpegocTaBnsiembix) YesI0BeKy kak npas nHaneBuayasnbHbix (individual rights) cm., HanpumMep: MoiiH C. Yesroseuecmso 00 nosis/ieHuUst
npas vesoseka I/ HenpukocHoBeHHbIN 3anac. 2013. T. 149. Ne 3. C. 3-38, ocobeHHO 5-6; XaHT /1. Vi3o6pemeHue npas yenoseka:
ucmopusi. M. : Hooe nuT. 0603peHune, 2023. C. 17-25; Peters A. Beyond Human Rights: The Legal Status of the Individual in
International Law. Cambridge : Cambridge University Press, 2016. P. 436448, 456, 467—468.

4 /IMeHHO TaK peAakTopbl U hopMynMpYtoT problématique npoekTa B Lenom (c. 7).
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chunocohn  aKTOpHO-CETEBOI TEOPUN*? MM OGBLEKTHO-OPUEHTUPOBAHHBLIX OHTOMOMMIA*, nccnepoBateny,
cKkopee, OTKa3blBAOTCA OT KaTeropum «CybbekT», npegnountas asbTepHaTuBHble (OPMbI doukcaumm
MeX/lyHapOoAHO-NPaBoBOro npucymcmsusi**. A notomy, npuéeras K NPMBbIYHBIM MOAEPHUCTCKUM TEPMUHAM,
MOXHO CKa3aTb, YTO B KHUIE Bbl BCTPETUTE OLIEHKY CLIeHapUeB «CyOGbEKTHOCTU» POBOTOB W TEXHOMOrUIA
(rnaBa ), NMWEBLIX XUPHbIX KNCNOT 1 6nskayTa (I1), npaBoBbiX dhopm n pexumos (1), mupoBoro okeaHa (1V),
uctopudeckoro namsitHuka (V), okeana (VII*, ropoga u ropoackoro coobuiectsa, cun npupogsl (1X)%,
pacteHuin (X). Ob6pawasicb K pa3HbIM BapuMaHTam HOBOro (Heo)MaTepuann3ma, aBTOpbl HacTamMBalT Ha
«CYyBOBLEKTHOCTM» MaTepun, POPMUpPYLOLLEl NPUPOAHOE, counasibHOe, NOIMTUYECKOE 1 YeN0BEYECKOE.

Takas «msiTexHas» (insurgent)*’” n «ocBoGOXAEHHAs [OT MO3UTMBUCTCKMX (hoGUIi] CYyGBEKTHOCTb»
(unmoored subjectivity) (c. 217-218) wcnonb3yeTcs He AN BbiCTpaMBaHWUA pPasfesMTesbHbIX JIMHWIA,
nepapxmini  MOAYUMHEHNS U KaTeropusupyrowei AWCLUUMIMHBL, a A1 O0ObSACHEeHWs TOro, KTO ecmb B
MeXAyHapogHOM MpaBe, rpucymcemayem, Ocs3aeM, C/IbIUM W BUOUM, delicmsyem W s/USiem WNN, Kak
cKasasin 6bl MporpeccrBHbIE MOAEPHUCTLI, KTO pacrnosiaraeT areHTHo cunoii (agential force) (c. 14)%*.

Bpewmsi. B MOCTMOAEPHUCTCKOM KJ/IH04e aBTOpPbl (DOPMY/IMPYIOT BbI30B reresieBCKoOi TeMNOopPasibHOCTY:
B KHUIe Bpemsi NpeacTaeT AUCKPETHbIM WM HennHelHbIM. Kak oTmeyaeT P. bpailgoTTv B Npefuc/ioBumn K
paboTe, «MeToAbl U OLIEHKM NPaBOBOr0 AMCKYpca [AO/MKHbI CTaTb] BaXHbIM WHCTPYMEHTOM HaBurauuu [Bo
BPEMEHMN 1 NPOCTPAHCTBE] MexXay “yxe HET” 1 “elle HeT’»*%: NPOHMKHOBEHWE B 3Ty TEMMOPasIbHYIO CKIa/Ky,
Korga siuHeliHoe rpouwsioe peopraHusyeTcs, a JuHelHoe 6ydyujee nepedopMysIMpyeTcs, U KOHCTPYKUMSA
OKa3blBaeTcA kak Obl 3aBUCLLE/ NO MepKam rerefieBCcKoro BpemMeHu. OTO AaeT BO3MOXHOCTb MCMpaBUTb
OWKNOKN npoLwnoro (Hampumep, KOMOHWA/IBHOIO), PEVMHTEePNpPeTVpoBaTb HacTosilee (BbIIBUTb B HEM
KOJIOHVa/INCTCKNE MaTTepHbl) M MOCTPOUTL «bosiee obHadexuBawllee oyayuwiee» (more hopeful future)
(c. 12-13, 20).

lMocTMOOEPHUCTKME UIPbl CO BPEMEHEM MOXHO BCTPeTUTbL B Tekcte [. Mwutuenn (rnasa lll),
nuccrepnytolllein pesynbratbl Tako UCTOPMYECKON KOHTEKCTyaslbHOW Aenokauun (dislocation) Ha npumepe
XY[OXeCTBEHHOro KoHuenTyanmama K. PoynsHa: XyoOXHWK MNPUMEHSET KOMOHWAIMCTCKME naTTepHbI
pexuma COBCTBEHHOCTU K LEHHOMY 3eMe/IbHOMY Y4acTKy, Hacu/bHO o6ecLieHVBas ero Ha nnbepasibHoOM
pbiHKe. Takyl Xe TemMnopasibHyH aBaHTopy peanunsyiloT k. XomanH n K. LLUBo6enb-Matens (rnaea V),
nepemellas BO BPEMEHM NEPCOHY aHIMIMINCKOrO KOIoHM3aTopa aBCTpaIMncKMx 3emenb 3. Yalikdunga ¢ ero
3acnyramy, MUCTUUUMPOBAHHBIMW B MPOLIOM, W NaMATHbIM W3BasHUEM, TPAHCAUPYIOLWMM CBOA
KONOHWasIbHBIA ANCKYPC B HAcTOsLLEe.

ABTOpbI 6pOCAlOT BbI30B MEXAYHAPOAHO-NPaBOBOMY MCTOPULU3MY, KPUTUKYS MeXZAyHapoAHoe npaso 3a
€r0 VMMaHeHTHYI 06palleHHOCTb K NPOLWAOMY W 3auMKNEHHOCTb Ha MPUYMHHOCTA Kak €AWHCTBEHHO
BO3MOXHOI dhopMe AeTepMuHM3Ma®®. BesHaaexHas MCTOPUYHOCTb MeXAyHapoAHO-NMpaBoOBOro AMCKypca
MOCTPOEHa Ha BPEMEHHOM MOHMMAaHWW [OCYAAPCTBA, A€ OHO CYBEPEHHO B TEMMOPa/IbLHOM NnaHe,
pacnopsxascb MexAyHapoAHO-NpaBoBbIM  BpeMeHeM UK NpebblBas NapafokCasibHO B BEYHOCTH,
BHENCTOPUYHOCTW. Takoe MexAyHapoaHoe npaso NerMTUMUPYET B HACTOSALWEM COMHUTENbHbIE, Hepeako
MPEecTynHble unepapxvyeckne anroputMbl U MPaKTUKW yrHeTeHus u3 npownoro (c. 146): Hanpumep,
COBpPEMEHHbIE TOProBble MyTW Kak MPOAO/DKEHWE KaHanoB paboTtoprosnn (c. 148, 214), nnn pexum
6eXeHUEB MM KOpPEHHbIX HapofoB (indigenous people) kak cnefcTBne NPEeXHUX MPakTUK OTHYXAEHUS Tex,
KTO «He coBceM yenoBek» (less-than-human) (c. 248-249).

42 Cwm.: Natyp B. lMepec6opka coyuasibHO20: BBEAEHUE B aKMOPHO-cemesylo meoputo. M. : V34, Aom Bbiclueli WKO/bl SKOHOMUKM,
2020.

4 Cwm.: XapmaH I. O6beKmHOo-0pueHmMuUpPoBaHHasi OHMO/Io2USI: HOBasl «meopust scezox». M. : An MapruHem Mpecc, 2024.

4 CM. o nmpupoge «MNpuCyTCTBUS» B MeEXyHApoAHOM npase, Hanpumep: J/iuxaueB M. A. Cy6bekm 8 MexOyHapoOHOM rpase:
2eHeasiozusi omcymemsusi |/ Poccuiickuii lopuguueckuid xypHa. 2023. Ne 6. C. 7-35, ocobeHHo ¢. 19-23.

% «TeppakBaTuyeckne TeopuM 1M MexayHapogHoe Mopckoe npaso» — Heathcote G. Terraqueous Feminisms and the International
Law of the Sea /I International Law and Posthuman Theory... P. 203-221.

4% «CTaHOB/EHWEe COBMECTHOCTM — 3KOJIOTMYECKOe COMPOTMB/IEHUE, HENPUHATUE, penapauus» — Petersmann M. Becoming
Common — Ecological Resistance, Refusal, Reparation I/ Ibid. P. 222—243.

47 B rnaBe IX peub WAET O MATEXHOM 03epe (insurgent lake), NosBUBLLEMCA C/lyyaiiHO B pe3ysbTate NOAroTOBKW Nof, (oyHAaMeHT
TOProBOro KoMnjekca n/owazky npekpaTmsLlero paboTy NPOMbILIEHHOrO 3aBofa (Teyb NOABOAHbIX BOA) M CTaBLUIEM CUMBOSIOM
60pbObI MECTHbIX aKTMBMCTOB 3@ BHOBb BO3HUKLLWIA NPUPOAHbIA Napk (c. 224—228).

48 XOoTsi caMO MOHATUE areHTHOCTM, CBA3AHHOI C 0CO3HaHWEM U (POPMY/IMPOBAHNEM CBOErO MHTepeca «CyGbeKTOM» W ero Bo/IeBbIM
OCYyLLEeCTB/IEHNEM, CKOMNPOMETMPOBAHO CKPbITbIMU PaLMOHa/IMCTUYECKUMI U NPOCBELLEHYECKMMU (TYMaHUCTCKMMU) KOHHOTaLMAMU.

4 International Law and Posthuman Theory... P. XVIII.

50 3. IxoyH3 U M. ApBUACOH anennvpytoT K ctatbe 38 CTatyTa MexayHapogHoro Cyaa, rae [OTroBOp 3aKpensnsieT yXe fOCTUTHYTYIO
[OrOBOPEHHOCTb, 06lWMe nNpuHUMMbLI  npaBa o6paleHbl K HauMoHa/lbHbIM WM MEXAYHapOAHbIM  NpaBwuiam, Yyxe
cthopmMMpOBaBLUMMCS B MPaBOMNopsake, a obblyail 1 BOBCE MO3BOMSET NPUMEHWUTb NMLLIb HOPMbI, COCTOSIBLUMECS B NPOLLIOM (YaLle
BCero fanekom) (c. 4).
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B. Xamxuu (rnasa VII) npepnaraer «comMmHeBaroLLytoca/konednowytocs uctoputo» (history hesitant),
NOpbIBAKLLYI C MOAEPHUCTCKON TEMNOPAaIbHOCTLIO M MCTOPMYECKON NPUUYMHHOCTBLIO. ABTOP KOHCTpyupyeT
«CcybbekTHOro» homo narrans no o06pa3dy ckasutenein nnemeH CeHerambun, HasbiBaeMbIX «jeliw»,
0BMaAeBLUNX NCKYCCTBOM pPUTYasIM3npPOBaHHOW Happaumn — Kilisi:

...HafleNneHHblii Japom nosHaHus (pa) ckaswuTenb jeliw «He MPOCTO MCTOPUK COLMASIBHOTO, HO Takke U
npsMoil — MyCTb W MUCTUYECKU — KaHas CBA3W C MPOL/bIM... €r0 YCTHble WCTOPUM COLMasibHO
CKOHCTPYMpOBaHbl W MNpeACTaB/ieHbl Kak WCTOpUS CEerofHs u ucTopusi 3asTpa. lpu 3TOM Teno Takoro
pacckasunKa-ucTopuka ornocpeayet fiiobble BO3MOXHbIE TEMMNOPasibHble M MUCTUYECKME TPAHULIbI MeXay
HUMK®L,

Takas hesitant history He 0 MPOXWUTOM U NPOXMBAEMOM, HO NOPOI Aaxe 0 HeBeposTHOM (unbelievable), n
[AET MPOCTPAHCTBO U MHYK TEMMNOPA/IbHOCTb A1 OCMbIC/IEHUS «CBSI3elA, KOTOpble MO/ Obl 6bITb, €CNn 6
He 6blM yTpadeHbl, a MOTOMY BCE €lle He BOCCTAHOBUAMCBL»®%. B. Xamkuy npurnawiaeTr uyutatesns
NPUCOEANHNUTLCA K HEMPOCTOMY 3aHSATMIO MO «MEPEOCMbIC/IEHNIO TEMMNOPa/IbHOCTM», YTOObI «paccKkasaTb
[recount] no-HoBOMY (NOpMCTO, hparMeHTapHO), — a He BOCCTaHOBUTb AOMOA/IMHHO — BO BCEW NOJSIHOTE
[recover] “msiTexHble uctopun” [insurrectionary times]»®2,

[a n cama cy6beKTHOCTb 34eCb BblBeAeHa 3a pamMku NprBbIYHOM TeMnopasibHOCTU. OHa HegUCKpeTHa U
nepchopmaTBHa: pasBopayvBaHMe WAEHTUYHOCTM B MNpaBe MPEeACTaB/IEHO Kak NpoJo/mKatoLmiics,
HenpepbIBHbIA, 6e3 onpeaeneHHOro Hadyana U 6e3 KOHEYHOro MyHKTa oIUAHbIA NPoLecc CTaHOBMNEHMUS
PenALUMOHHbIX CBA3el (Tak HasblBaemasi 3KoCcous UAeHTUUYHOCTeln / camocTein)®. Tak, B nNpeaucnoBun K
KHure P. BpaiigoTTu, yueHne KOTopoi, Hapsaay ¢ Tpyaamu [. Xapayail, Kak HeOAHOKPaTHO YKa3blBaloT aBTOPbI
SIBUNOCb WCTOYHUKOM WAEAHOrO BAOXHOBEHWMSI U NAATIOPMOI BHEAPEHWs MNOCTTYMaHWUCTCKMX uaei B
MeXayHapoAHO-NPaBOBOI AMCKYPC®®, OTMeYaeT:

...MVp onpefeneH CoCyLeCTBOBaHMEM Pa3HOO6Pa3HbIX OpraHNYecKMX BMAOB, TEXHOMOMMYECKNX apTediakToB
N ceTeil B X NONYTHOM B3aMMOAENCTBUU... 3KOCOOMYECKN CBSI3aHHbIX [eco-sophically connected]. Ana meHs
NPUHATUE Takoro [COCTOSAHMA] 3HAUUT NPU3HaHWE KOHTUHYYMa XWU3Hu [living continuum), NposiBNSAOLLErocs B
Mupe-B-CTaHOBNEHWUM [becoming-world] B paMkax NocTryMaHUCTCKOR Teopun®®,

Mo mMHeHuto dmnocodpa, BCe aBTOPbl KHUMM e4MHOAYLUHbI B TOM, YTO HaM Heobxoauma «paclumpeHHas,
pacnpegeneHHasn [distributed] wn TpaHcBepcanbHas [transversal] Teopusi cybGbekTa», oOTpaxarouwas
«PensiuMOHHbIA  MoTeHUMan u aTudeckne TpeboBaHua»®'. [IpeAcTaBNeHHbli B KHUTE TemaTudeckuii
BOKaOy/nisip, Kacawwmicsa npobsem CyObEKTHOCTM, BKMIKYAET TEPMUHbI, OTpaawline AMHaAMUKY, 0COBYH
TEMMOPa/IbHOCTb, PENSAUMOHHOCTL (CO3aBMCUMOCTb) W He3aBepLlaeMocTb (QNHOUAHOCTL) npouecca —
coctaHoBnexnne (becoming-with) (c. 75, 264), pusoma (rhizoma) (c. 20, 32, 194), uHTpageicTBue
(intra-action) (c. 87-90), 6bIToBaHNe-B-Mupe (being-in-the-world) (c. 181, 190-192)%,

O603HaYaemMasi CEMUOTUYECKU B TEPMIHAX Yepe3 OKOHUYaHUWe -ing®® cy6GbekTHOCTL NepdlopMaTuBHa, YTo
UCKlYaeT npegs3afaHHOCTb (POPMAaToOB MeXAyHapOAHO-MPaBOBOro MNpUCYTCTBUS ee HocuTens. Ee/ero

51 Hamzi¢ V. Op.cit. P. 191.

52 Ibid. P. 192-193.

5 lbid. P. 195.

% Tpo camocTb (selfness) kak ocHOBaHMe CyGbEKTHOCTYU U MAEHTUYHOCTU CM., Hanpumep: KoH 3. Kak Mbic/1sim sieca; K aHmpornosoauu
o my cmopoHy 4esoseka. M. : Ag MapruHem Mpecc, 2018. C. 79, 133, 141, 320.

55 Peub, B NepByto oyepespb, 0 dyHAaMeHTa/IbHbIX pa6oTax AByX uccneposatesibHuL, — Braidotti R. The Posthuman. Polity, 2013 u
Haraway D. Simians, Cyborgs, and Women: The Reinvention of Nature. New York : Routledge, 1991.

% International Law and Posthuman Theory... P. XV=XVI.

5 lbid. P. XVI. Mprmep NpUMEHeHUs TpaHCBEPCaIbHOW CyGbEKTHOCTU, NpeanonaratoLLeli He ToNbKO BEPXOBEHCTBO NpaB U UHTEPECOB
ee HOCUTEeNS!, HO U NX MHTerpasibHbli A1 CUCTEMBI XapakTep CM. B MOCTaHOBAeHUN KoHCTUTYyLuuoHHoro Cyaa Okeagopa 2008 roaa,
TOMNKYIOLLLEr0 MOJSIOKEHNA HaLMOHAIbHOW KOHCTUTYLMM B YacTW NpaBoOBOro craryca npupogpl — Mavamambl. Cyg oTMETUA, YTO
«MpMpofa Kak XMBOe CyLLEeCTBO pacCMaTpuBaEeTCs Kak... CyObekT, He3aBNCUMbI U 06N1aAatoLLMiA KOHKPETHBIMU N COBCTBEHHBLIMM
npaeamMu»; Npuyem «Bce [AeliCTBUA rocy4apcTsBa, a Takke OTAe/bHbIX NNL, JO/MKHbI OCYLECTBATLCSA B COOTBETCTBMN C Npasamu
npupoabl 1 B cooTBeTCcTBMM C HumW» (Constitutional Court of Ecuador, Republic of Ecuador. 0507-12-EP, C. Judgment of
20 May 2015. No. 166-15-SEP-CC. URL: http://portal.corteconstitucional.gob.ec:8494/FichaRelatoria.aspx?numdocumento=166-15-
SEP-CC (gata obpauyeHus: 22.07.2024)).

% HamnomHI0 uMTaTentd 0CO6EHHOCTb MOCTIYMAaHUCTCKMX Y4YeHWii: (popMMpoBaHue COGCTBEHHOTO Si3blka W HEMPUMUPWMLIA OTKa3 oT
NpYIMEHEHNs1 MOAEPHUCTCKOrO C/1I0Baps 4151 06GbACHEHNSA MUPa.

59 Peub 06 yxe YMNOMSsIHYTbIX U WHbIX TEPMUHAX, XapakTepusyloLMx MeXayHapoAHO-NPaBOBOE MPWCYTCTBUE CYLLECTBa/CYLLHOCTM:
becoming-with, being-in-the-world, becoming-world, earthling, worldling.
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MAEHTUYHOCTb pa3BopaynBaeTcs Henpeackasyemo-npor3Bo/ibHbIM 06pa3oM, Korga Kakablii akT NposiBleHNs
ce6si 0fHOBPEMEHHO KOHCTPYWPYET 1 PENpPe3eHTYET TaKyl MAEHTUYHOCTL®.

lMpocmpaHcmso. ®NOUAHBIM, HeoYepyeHHbIM, HeAUCKPETHbIM W nepdopmMaTMBHBIM OKa3blBaeTca U
NPOCTPaHCTBO. [enokauus MbIWIeHUs UMeET pellatollee 3HadyeHne A1 BbISABNEHUS CKPbITbIX B MOHATUAX
N KOHCTPYKLUSAX KOHTEKCTOB: M306/MYeHne nocnefHUX Heobxoaumo A1 paspyLlleHus 3a/10KEHHBIX B KX
OCHOBaHMe uvepapxXmyecknx KOHHOTaUM NPOCTPAHCTBEHHOIO U3MepeHus. Tak, MNOCTKONOHWASIbHbI
akcnepumeHT K. PoynsHga (rnaea lll) ctan BO3MOXHbIM Gnarogapsi 06eCLEHEeHUI0 3eMeNIbHOro y4yacTtka
MyTemMm ero HaMepeHHOro BbIBEAEHUA N3 3KC/TyaTaumm 1 3anycTeHuns.

Mpobnema npocTpaHCTBa 3aHUMAET  LEHTpasibHoe Mecto B rase VI, nocesLeHHOM
meppaksamuyeckol Teopuun (terraqueous, 3eMHOBOAHbIN). MULIEHbIO KpUTMKM aBTopa rnasbl K. X3aTKoyT
CcTa/l meppumopuasusM B MexayHapogHoMm npase (territorialism), NpMOPUTU3NPYIOLWLMIA CyLLy Hajd MOPEM B
hopMynnpoBaHMM NPaBOBbIX PEXUMOB MNPOCTPAHCTB W  OTBOAAWMIA BOAE MOMOXEHNE «NyCcTOro
npocTpaHcTBa» (empty space), NPou3BOAHOIO OT 3eM/IM — MmaTepuasibHOro 6asmca rocygapCcTBeHHOro
cyBepeHuTeTa, — W noguuHeHHoro eii (c. 207). [na npeogoneHus TakMx PenpeccuBHbIX (oppressive)
KOHTEKCTOB ucc/iefoBaTefibHyLa obpalaeTcs K asisTePHaTVBHbIM KapTam OCTPOBHbIX NiemMeH OkeaHuu,
OTMEepSAILLMX NPOCTPAHCTBO OT BOAbI (& He OT CyLUKN) N paccMaTpMUBAIOLLIMX MOPE Kak Obl U3HYTPU, & CyLly —
nssHe (c. 208-209)%. Takoe TeppakBaTMYeCKOE MOHUMAaHWE MPOCTPaHCTBa, rofarawleecs Ha
CyOBLEKTHOCTb OKeaHa, UMeeT 1 NpakTuyeckue nocneacTeus:

...ynpaeneHue [governance] okeaHOM He ynpaBfieH4Yeckass [manageriall wnn TexHuyeckas npobnema,
paspellaemas nyTeM o6peTeHuss GOMbLIEr0 UAW MyYLIero 3HaHWA UM Yepes pacluMpeHve CYLLECTBYHLLIMX
NpPaBoOBbIX PEXUMOB... HEOBXOAMMO fAe- U aHTULEHTPaNIN30BaTb HallW NPaBUTENbCTBEHHbIE CUCTEMBI U HALUN
Cnocobbl perynMpoBaHus... Npu3HaHWe IMAHOCTM CYLUM U MOpsi TpebyeT nepecMoTpa CyLLeCTBYHLLMX
WHCTUTYTOB, BPEMEHHBIX (DOPMATOB U KaTeropuii, Yepes KOTopble Mbl BbICTPaMBaeM OTHOLLEHWUSA C OKEAHOM U
KOTOpble MPOSICHSAT Hally OTBETCTBEHHOCTb B OTHOLUEHMM 3TMX NPOCTPAHCTB W TOrO U TeX, KTO HaxoauTcs
W XMBET BHYTPY HUX®?,

TexHonozauu. Hapagy ¢ KanuTasIMCTUYECKMM YKIaAoM U 3KOIOTMYECKON Aerpagaumei TeXHoIornyeckoe
pa3BuUTME 3asiB/ISIETCA B UNC/IE OCHOBHbIX BbI30BOB TPaAMLUMOHHOMY MOHUMAaHWIO «4erioBeka» (C. 3).
BOOXHOBNEHHbIE  «4YenoBeKoM-knboprom»  [. Xapayali  aBTOpbl  KHUIM  WUCMbITbIBAKT  Npeaens
«YefloBeYEeCKOro» Kak  KOHCTMUTYTMBHOTO KadyecTBa  TPaAMLMOHHOW  cyGbekTHocTu®®.  Hapsigy ¢
«4yenoBeyeckum» (human), COOTBETCTBYIOLLMM MPOCBELLEHYECKOMY MUaeasly, eCTb 6onee-4yem-4enoBeyeckoe
(more-than-human), Tpebytoulee 0coboi 3aboTbl CO CTOPOHbI (CKOpee, OT) uyesioBeka (Hanpumep, OKeaH,
ynomsiHyTbIi B rnase VIII). ECTb 1 Te, KTO He NPOCTO BbIBEAEH 3a PAMKWN «4eflI0BEYECKOro», HO KOMY OTBefeH
HM3Wwwii ctatyc (less-than-human) (c. 33).

B cBOW ouyepedb TpaHCryMaHU3M MOApPbIBAET MNPEeACTaBfEHNss O TpaHMuax TesIecHoro, npexae
OfHO3HA4YHO MaTepvanusosasLlero 4esoBeka. COBpPEMEHHble TEXHONOorMW, NpUMMEeHseMble B 06nacTu
BOOPYXXEHHbIX KOH(D/IMKTOB, HE MNPOCTO pasMbiBalOT Takue rpaHuubl, a NOPol PeLunTeNlbHO UX CTUPAIOT.
MexayHapogHoe rymMaHWTapHOe MpaBo He [AaeT eAUHCTBEHHOTO OTBETa Ha BOMPOC O CYy6bLEKTHOCTU
KombaTaHTa B Cnyyae MNpYMEHeHUs APOHOB, a KOHCTPYKUMs «4denoBeka B netne» (human in the loop)
cnvBaeT (puanuyeckoe Teno U TEXHONOMMYECKYH CYLIHOCTb MO MeHbLle Mepe B ryMaHUTapHO-NpaBoBOM
nsmepeHun. Utobbl NpogeMoHCTprMpoBaTb 370, M. ApBUACOH UCNOMb3yeT (DOTO BOOPYXXEHHOIO BOEHHOTO B
kamydonishke, BCE OpraHM4eckme 4yacTtu Tena KOTOPOro CKpbiTbl B TeHu (c. 50-52). MNoxoxum o6pasom
paccMaTpuBaeT «CyObEKTHOCTb» TEXHOSOTUIA U UX C/IMSIHHOCTb C YE/IOBEKOM U €ro nctopmein K. XaTkoyrT,
obpawjallias BHUMaHWE Ha COBPEMEHHOE WCMO/b30BaHME akBaTMYEeCKUX PO6OTOB B OTKPLITOM MOpe B

80 370 CBOIICTBO, CHOPMY/IMPOBAHHOE B CEMUOTUKE MPUMEHUTESILHO K PEUYEBOMY akKTy, MPEANOSaraeT, YTO «BbICKa3blBAHWUS — 3TO

[ANHaMUYHbIE MPOLECChI, CMbIC/T KOTOPbIX aKTUBHO CO34AEeTCA U PenHTEpPNnpeTMpyeTcs B Npouecce peyn, NPakTUKM 1 puTyanos»
(Fabian J. Anthropology with an Attitude: Critical Essays. Stanford, 2001. P. 24; Haraway D. Op.cit. P. 190-197; tOpyak A. 3mo
6b1/10 Hascez0a, Moka He KOoH4u/oChk. lociedHee cosemckoe nokosneHue. M. : HoBoe nuTepatypHoe 0603peHue, 2022. C. 62-67).
«MepdopMaTNBHOE BbIPAKEHWNSA HEKOrO 1 — He eAWHUYHbIA aKT UM cobbiTe, a UMEHHO PUTYaNN3VPOBaHHOE BOCMPOU3BOACTBO,
NOBTOPEHME, UAyLlee BHYTPU OrpaHMuMBalOMX [«A»] pamMoOK M OAHOBPEMEHHO MNOCPEACTBOM 3TUX pamMoK, Mo AaB/eHUEM
3anpeLjaroweii 1 TabyvpyroLwein cusbl U O4HOBPEMEHHO NOCPEACTBOM 3TOW CU/bl... KOTOPasi HaBA3bIBAET CyObLEKTY ONpeAesieHHYH0
chopmy, HO KOTOpast Mpyu 3TOM... HE cnocobHa HaBs3aTb CybbekTy 3Ty dopMmy Ao koHua» (Butler J. Bodies That Matter: On the
Discursive Limits of Sex. New York : Routledge, 1993. P. 63).

B Takoli 3aMeHe «MapK1MpOBaHHOIO» (BOAbI) 1 «HEMAapPKMPOBaHHOro» (okeaHa), no XX. leppuaa, u COCTOUT NpUeM AEKOHCTPYKLMN —
cm.: doctep X., Kpaycc P, Byt U.-A., Byxno b. X. A., kocauT O. Yka3.cou. C. 47.

Heathcote G. Op.cit. P. 211. B npuBeAeHHOW uuTaTe aBTOp CCblIaeTcsi Ha paboTy o rony6bix (Mo UBETY BOAbl) MPaBOBbIX
pexmmax — Braverman I., Johnson E. R. Blue Legalities: The Life and Laws of the Sea. Durham : Duke University Press, 2019.

8 Haraway D. Op.cit.
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nccnefoBatenibCkMx 1 BOEHHbIX LeNsX, a Takke Ha YyCTPOWCTBO Kopabnel B pa3Hble 3noxu, Hecyllee neyarb
NPEXHNX KONOHWa/TbHBIX NPakTUK (C. 211-217).
*k*k

12 rnaB KHUMM O NOCTTyMaHW3mMe — 3T0 12 camMOCTOATENbHbIX UCTOPUIA CTAHOB/IEHNS HOBbIX «CYOBLEKTOB» B
MeXJyHapoAHOM npase, OCMbIC/IEHNE TMPUCYTCTBUA KOTOPbIX HEBO3MOXHO B TPaAMLMOHHOW cucTeme
KOOpAMHAT Hay4yHOro nosvTvBM3Ma. ABTOPbI KHUMM MPEeanpUHSAIN aBaHTIOPHYHO MOMbITKY CKOJSIbKO-HUOYAb
BHATHOrO O6BSACHEHMSA pa3BOpayVBaloOLLEenCs Ha rn1a3ax BUTA/IbHOCTU XWBOMO WM MaTepuasibHOro yepes
NOCTTYMaHUCTCKNE NPUEMBI.

MmaBa | — O HOBO MeTOZOMOrMN B MEXAYHapOAHOM MpaBe: Kak nocTrymaHu3m paboTaer Ha
rHOCEOsI0rnyeckom ypoBHe. [aBa |l obpaliaer umtatens K naOCKUM OHTOMOMUAM, F4e MaTtepus U cobbiTus
[encTByOT CyObeKTHO Hapsgy C 4YenoBEeKOM, a MHOrga M BMECTO Hero: Mo KpaiHeil Mepe o4eBMAHO, YTO
[0BONbCTBOBATLCA HWU3KMM CTATyCOM MPUHAAMEXHOCTM OHU He A0/DKHbI. [NaBa Il nokasbiBaeT, kak MHOMo 0
KONOHMasIbHbIX OCHOBaHMAX MpaBa HaM MOXET cKas3aTb KOHLEeNnTya/lbHOe MCKYCCTBO, NMpeTeHaylolee Ha
TepaneBTUYECKYI0 pofb B AeHOPMUPOBAHHOM K/1aCCUYECKMMUN nepapxmammn obliectse. Masa IV Kputukyer
pexum BceoObLlero Hacneamsa 4vesioBevyecTBa, VHCTPYMEHTaIU3UPYIOLLMIA XUBYIO NPUPOAY; NPeaIoXeHHbIN
BbIXOZ, — MNOMbITATLCA MOCTaBUTb €€ Ha OfHY MaHKy C YenoBeYeCTBOM, Nepeyypeirs C Heill OTHOLLEHMS Ha
Hadanax poactea (kinship).

MnaBa V O0O6bACHAET, Mo4YeMy nNamsATHUKM He 6e306mgHble 6e3MOsBHbIe M3BasiHWSA, a CybObekTsl,
hopmupytoLme COBPEMEHHYHO XW3Hb. [NaBa VI BCKpbIBAET HEPABEHCTBO (POPMasIbHO PaBHbIX CYyBEPEHHbIX
rocygapcts Ha npuMepe MeXAyHapoAHbIX HasloroBbix pexumoB. Mnasa VIl nbitaetcs HaiiTu pelleHue
NCTOPULMCTCKUM aucbanaHcam, (OpPMUPYIOWMM MeXAyHapogHOoe MpaBO WU UM XXe YKOPEHSIEMbIX, B
KOCMOJIOTUSX U pUTYyasibHbIX MpakTUkax abopureHoB.

lnaBa VIII nepeycTtpanBaeT MexayHapoAHO-NpaBoByO reorpadinio, MeHssi Mectamu NPUBUAETMPOBaHHYHO
cywy v nofunmHeHHoe mope. Maea |IX pacckasblBaeT UCTOPWIO YAMBUTENBHOMO 03epa B Pume, crasLlero
YYaCTHMKOM TOPOACKON >W3HW. NnaBa X oOueHVBaeT C no3vuuii CyObEKTHOCTU KOHMUKT WMHTEpecos
rocygapcrtea, OOPHOLWIErOCsi C HAPKOTOProBnei, C OAHOW CTOPOHbI, M COMPOTUBASOWMXCS NPUPOAbI 1
KOPEHHbIX HAPOA0B, NPAaKTUKYOLWMX COOTBETCTBYIOLWME pUTyasibl — € apyroi. Masa XI — o 6ykonmyeckom
XaHpe M 0 TOM, Kak heTvumnsanmsa XUBOTHOBOACTBA yCyrybnsaeT akonornyeckyto gerpagauuto. Masa Xl
3aK/Ilo4aeT NPOEKT OLUEHKOM NepcrnekTMB OCHOBAHHOW Ha 3awute npas YenoBeka PpUTOPUKM B Aene
NPOTMBOAENCTBUSA N3MEHEHMIO KNUMATA.

MocTrymaHncTCKas Teopusi, HECKOSIbKO BapuaHTOB KOTOPOW MpeasioXeHbl B MNPOYMTAHHON KHUre, He
npeteHayeT Ha TO, 4TOObl JaTb OTBETbl Ha K/OYEeBble BOMPOCHI: KakoBbl Npeaenbl  BAWSHUSA
TEXHO/IOTMYECKOTO «NpOrpecca» Ha 4YesioBeka U YesI0BEYHOCTb, KakMe aslbTepHaTMBbI KanuTasmcTuieckomy
noTpeb/ieHnIo  UCMPaBAT  COLMASIbHO-3KOHOMUYECKMEe HEeLyrM W Ha KakMX Hayasiax HaMm  HYXHO
nepeyctpavBaTb CBOW OTHOLUEHUS C MPUPOAON. 3aTo 3Ta Teopus, AOMNOMHWB 0603HAYEeHHble BbI30Bbl,
MO3BOJIAET YTOYHWUTHL CTapble BOMPOCbI U MOCTaBUTb HOBble. COMHEHUs WM peddiekcuss nonesHbl AN
camMOHaiesHHO YBEPEHHOTO B CBOEl NpaBoTe 06LEeCTBa, Kak IMbepasibHOro, Tak u agtToputapHoro. M eue:
NOCTTYyMaHn3M B O4YepeHOoW pa3 HanoOMUHAET Ye/I0BEYECTBY, NepexmBLIEMY Kak MUHUMYM ABe [1106a/bHble
KaTacTpobl B MepBOW MOMOBUMHE XX BeKa, YTO MOAEPHUCTCKME KOHCTPYKUMW C YKOPEHEHHON B HUX
MUCTMMKaLMER CyBEpEHHOro rocyaapcTaa u hoopMann3oBaHHOrO NpaBonopsaaKa fasniekn OT COBepLUEHCTBa
W efBa M OTpaxalwT 3pyMOe U OWyTUMOEe KaxAblM, KTO CrnocobeH K kputuke. KHura nbitaetcs
«nepe-pacckasatb B KPUTUYECKOM K/IKO4e WCTOPMM O COMPUYACTHOCTU MeXAyHapoAHOro mnpasa K
MUPO-paspyLLalownM 1 MUPO-TBOPYECKUM MPOEKTaM... 6OpsCk C UCKYLUEHWEM NpefaBaTbCs WTHO30PHbIM
OXMAAHUSIM, YTO MeXAyHapOAHOe NPaBo BbICTYNUT TOW camoii cnacuTenbHOWM crnnoi»®.

8 Jones E., Arvidsson M. Op.cit. P. 17.
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