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NCTOPUA | HISTORY

MEXAYHAPOAHOE NMPABOCYAUNE B PABOTAX NPABOBELA
B.3. HONMbAE (1876-1948): MEXXAY AAHHOCTbLIO 1 UAEA/IOM MNMPABA

TEPEXOB M. P.
TepexoB Makcum PycnaHoBMY — MpUrnalleHHbI npenogasatesib
®dakynbTeTa npasa HaumoHanbHOro UccneaoBaTe/IbCKoro yHuBepcuteTa
«Bbicwas Wwkona akoHoMuKM», Mockea, Poccusi (max-terehov@bk.ru).
ORCID: 0009-0000-2972-2734.

AHHOTaUuA

B cTatbe NpoBOAUTCA KOHTEKCTyasibHas UCTOPWKO-NPaBoBast PEKOHCTPYKLUMA B3rNSA40B BUAHOIO cneuyanicta no MexayHapoaHoMy
N rocyfapcTBEHHOMY MpaBy nepBoi nonosuHbl XX Beka Bopuca 3Ommanymnosuua Honbae (1876-1948). C aToil uenbio
npoaHanM3MpoBaHa Hay4Has, rocyfapCcTBeHHas M O06LEeCTBEHHO-MoMTMYecKas AeAaTenbHoCTb Honbhe, TeopeTuko-npasoBble
YTBEPXAEHMSA O MOMOXMTENIbHOM MpPaBe POCCUIACKUX YUYEHbIX-IOPUCTOB pybexa XIX—XX cTonetuii, BkIyas cneyvwasinctoB no
MexzyHapogHOMY npasy, 1 MECTO B 3TOM ANCKYPCe NO3NTUBUCTCKUX METOA0NOMMYECKUX OPUEHTMPOB Honbie, a Takke POCCUCKWIA
nnbepannsmM Kak nonmTuyeckas AOKTPUHA, NpeacTaBuTeNn KOTOPOW BCMeq 3a CBOMMM KojjieramMmu U3 Apyrux ctpaH Esponbl u
CeBepHoli AMepuKu BbICTYNasM 3a YTBepXAeHue 00A3aTelbHOro M MOCTOAHHOMO MeXAyHapoAHoro cyga. PaccmoTpexue
COLMOKY/NBTYPHBIX peanvii NpoLLIoro No3BoMsSeT TpakToBaTb MOMUTUKO-NpaBoBble uien Hombae 0 MexAyHapoAHOM npasocyauu
6e3 oTpbIBa OT MAENHOTO KOHTEKCTa paccmarpyBaemoro nepuoga. 370, B CBOKO o4epedb, AaeT BO3MOXHOCTb paspeLunTb Nnpobnemy
COOTHOLLEHUS B BO33peHusxX HonbAe peasim3ma, NPOAUKTOBAHHOTO MO3UTUBUCTCKUMU METOAONOrMYECKMU OPUEHTUPaMK, ero
0TKa30M OT npeABapuTENbHbIX TEOPEeTUHeckuX 06OG6LLEHMIA NPU PACCMOTPEHUN TEX WK MHbIX NPAaBOBbLIX ABMEHUA, N naeannsma,
npucywero HonbAie B cuy NPOrpeccuBHbIX MMGepasbHbIX BO33PEHWUIA, KOTOPbIE BblpakausIuCh B OTCTAUBAHUN UM KOHCTUTYLIMOHHBIX
N MexayHapoHO-NPaBoBbLIX LEHHOCTER. B3rnsapl Honbe Ha MexayHapoaHblil Cys, NpoaHasIM3npoBaHbl Ha LUIMPOKOM Matepuasne
cTateli yyeHoro, ony6mMkoBaHHbIX B nepuog ¢ 1908 roga Ao cepeanHbl 1920-x rogoB. O6palasnch K LWMPOKOMY Kpyry ynTatenei,
Honbfe akTMBHO OTCTavBaeT HEOGXOAMMOCTb YUPEXAEHNA 0653aTe/IbHOM0 M MOCTOSIHHOMO MeXyHapoA4HOro cyaa, KOTopbIii umen
6bl OPUCAMKUMIO NO BCEM 6e3 WCKIYEeHMs crnopam Mexay rocyjapctsamu. Ero pabotam CBOWCTBEHHA BbICOKas OLEHKa
BO3MOXHOro Bygyuiero addpekta yperympoBaHusa MexrocyapCTBeHHbIX CTONIKHOBEHWI NOCPECTBOM MEXAYHapOAHON CcTuLmum, a
TaKke obpaleHve K HaCyLiHbIM NOIMTUYECKUM Mpobnemam, KOTopble TOPMO3AT CO3faHne MexAyHapoAHOro cyaebHOoro opraHa.
B3rnagbl Honbae Ha MexayHapogHoe npaBoCyAMe HeNb3si XapakTepusoBaTb Kak OPUrMHasIbHYI0 U CUCTeMaTU3NpOBaHHYo
KOHLIEMNUuMIo, B CBOMX OYepKax OH BbICTYNaEeT CKOpee NPOCBETUTENEM.

KnioueBble cnoBa

UCTOPVSI MEXAYHAPOAHOro npaBa, MeXAyHapoAHOoe MpaBocyave, MUPHbIe CPeACTBa pas3pelleHust MEeXAyHapOoAHbIX CnopoB,
MeXzyHapoHO-NpaBoBOi NO3NTUBU3M, Uiea npasa

Ona uutupoBaHuAa: TepexoB M.P. MexdyHapooHoe rnpasocydue 8 pabomax npasoseda b.3. Hosnbde (1876-1948): mexoy
daHHocmbio U udeasiom ripasa /I XXypHan BLUD no mexayHapogHomy npasy (HSE University Journal of International Law). 2024.
T. 2. Ne 4. C. 4-20.

https://doi.org/10.17323/jil.2024.24740

BeBepneHue

B ony6nukoBaHHoli B 1912 rogy cTtaTbe, NOCBALEHHOW pacCMOTPEHMIO HOBEMLLNX MEXIoCcyaapCTBEHHbIX
[0roBopoB 06 apbuTpaxe, BUAHbI POCCUNCKWI KOPUCT-MeXayHapoaHuk bopuc dmmaHynnosmy Honbge
(1876-1948), nucan:

Ecnn 3aBTpa BCAKWIA MexayHapoaHblidi crnop OyaeT paspelwarbcs He (DakTMYecku, Kak Tenepb
pelatTcs  GOMbLUMHCTBO TakMx CMNOpPOB, a MOCPeACTBOM ob6palleHuss K cydy, TO cTapblid
MeXAyHapoaHbIA NOpPsAA0K YMpPET BMecTe CO BCeMW CBOMMM XapaKTepHbIMK cBoicTBamu. Mpuaercs
MeXAyHapoAHble OTHOLLEeHUSI MepecTponTb Ha HOBbI 06paseLl: MUHUCTEPCTBA MHOCTPaHHbLIX Aen Hado
6ynet nepefenarb, raBHbIM 06pa3oM, B IOPUANYECKME areHTCTBA; BHELLHSS NOIMTUKA OCTAHETCS, HO
HanosIHNTCA COBEPLUEHHO HOBbIM COAEPXaHWeM; MOCTENEHHO OTnajeT Heo6XOo4UMMOCTb apMun ©
thnotal.

UyTb paHee, 7 deBpans (20 cpeBpana) 1910 roga, B peyn, NPOM3HECEHHON Honbae Ha
TOPXeCTBEHHOM 3acefaHun O6LecTBa Mupa B YecTb npuesga generauum paHLy3cKUX CEHaTopoB U
[enyTartoB, B OTHOLLEHWUN MeXAYyHapOLHONW HCTULMM NPO3BYYa/n CriedytoLLme crosa:

1 Honbae B.3. MexaocydapcmseHHbili cyd 8 Hoseliwux Mex0yHapodHbix do2o8opax // TpaBo: exeHeaeNbHas topuanyeckas
raseta. 1912. Ne 29. Ct16. 1527.
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MexayHapodHasi XW3Hb OKOHYaTe/lbHO €llle He 3aBOoeBaHa B MO/b3y HOBOW MbIC/M, OHa He
CK/IOHWNAach elle nepef HOBbIM 3HaMeHeM. He 6yaem ckpblBaTb OT cebs — OKOH4YaTenbHoe
3aBoeBaHue NoTpebyeT MHOTUX YCUWIA, 3aCTaBUT NPEOA0NETb MHOIMO TPYAHOCTER?,

CTonb BbICOKas oLeHKa adhdpekTa ByayLiero MexayHapoAaHoro npaBocyanst U BbipaXeHne roTOBHOCTY
NATU TPYAHBLIM MyTeM YTBEPXAEHUS! er0 MecTa B OTHOLLUEHMSIX MeXAay rocyaapcTBaMun 3By4UT OTHIOAb He
U3 yCT hmnocoda-aHTy3mnacTa, Ho YesioBeKa, KOTopblii BMosHe peasIMCTUYHO 1 TPE3BO CMOTPEs Ha Mup
NOMINTVKA U MBICNIAT B CTPOTUX pamMKax lopuanYeckoro no3utnenama. AMepukaHckuii pycucT M. XonkemcT
noAvyepkmBaet, yto HonbAe Bcerga NpUAePXUBA/ICS MPUHLUMNA «MPUHAMATbL BELUM TakMMU, KakMe OHU
€CTb» (0COGEHHO B BOMpPOCAx MOIMTUKUN) U He CTPaAas U3/IMLWIHUM AOKTPMHEPCTBOM®. B CBOIO o4epenb, B
HoBom 3HUMKoNeanyeckoM crioBape Hombae oxapakTepr3oBaH Tak®:

CTporuiA NO3UTUBUCT, OTHOCALUMIACA OTPULATENBHO K anpuopuaMy TEOPETMYECKMX MNOCTPOEHMWIA,
Honbae o6nagaer r1yGoKMM MOHUMAHWEM AEACTBUTENbHOCTM, WUCTOPUYECKON WM COBPEMEHHOIA.
OTctoga XM3HEHHOCTb Ero NOCTPOEHMI — BaXXHOCTb HE TOSIbKO TEOPETUYECKAs!, HO U NpaKTuyeckas —
€ro BbIBOOB®.

lMpoTMBOpEUMe B MO/IMTUKO-MPABOBbLIX BO33pPeHUAX HoMbAe Ha MeXAyHapOAHY HPUCAUKLMIO,
npeacTasnsiolLeecs, Ha nepsblli B384, HepaspeLwwyMbiM, nepectaeT ObiTb TAKOBbIM, €CAN BNUCATL €ro
B WHTENIEKTYa/TbHbIA NlaHAwadT 06WEeCTBEHHOM N HAYyYHOW XM3HM KoHua XIX — Havana XX cTonetwii.
Honbae BbICTyNas HEM3MEHHbIM YHACTHUKOM MOMIMTUYECKMX U aKafeMUYecKnx CropoB 3TOro BpeMeHw, B
KOTOPbIX OH, HapsAy C APYrMMU, 3a4acTyto 60/1ee U3BECTHLIMY B Ny6MYHOW cdhepe dourypamu, BoiCTynan
B KayecTBe Y4YeHOro-npaBoBefa, lOpuCTa-npakTMka W nosuTuka. Victopuyeckuii nepuog, B KOTOPbIi
(hOpMUPOBa/IUCL OTMEYEHHbIE NPOTUBOPEUNEM MEXIY peayIn3MOM U naeain3MomM Bo33peHus Honbae Ha
MeXZyHapoAHblA cyfd, Tpebyer oOT wuccnefosatens o6paweHuss K COLMOKY/IBTYPHbIM - peasivsam
nosgHevmMnepckod  Poccun. TpefAcTaBnsercs, UTO KOHTEKCTYallbHblli  aHan3  [OKTPUHA/IbHBIX U
MOMNTMKO-NPaBOBbLIX MAElN B NpaBe BbICTyNaeT AeCTBEHHbIM WHCTPYMEHTOM PEKOHCTPYKLUWU MbICN,
KOTOpbIA CNOCOBGEH MOMOYb M36aBUTLCA OT aHaXPOHUYECKMX MOCTPOEHWUA W TPAKTOBOK B W3YYEHWM
WHTENNEKTYa/IbHOTO Hacneins HpPUCTOB-UHTEPHALMOHa/IMCTOB MNPOLUIOro, U TeM CcambiM MO3BOSSAET
BOcco3fatb 60nee NpPUBAMXEHHYIO K AEeACTBUTENbHOCTU KapTMHY PasBUTUS MeXAyHapOoAHO-NpPaBOBbIX
YUYeHUiA, HOPM 1 UHCTUTYTOB®.

1. Buorpaduueckunin ouepk

Bopuc Honbae npoucxogun M3 CTapUHHONO 3HATHOrO Kyp/rsiHACKOro poga obpyceBluMX Hemues. Ero
oTUOM 6bI1 AMMaHyun Konbesny Honbge (1854—1909) — BUAHLI CaHOBHKK 1 YfieH FocyAapCTBEHHOMO
COBEeTa, MWK Kapbepbl KoToporo npuwenca Ha 1902—-1906 rogpl, Korga OH 3aHMMas NoCT yhpas/ifaloLwero
no fenam Komutetra MWHUCTPOB M NPUHWMaN HEMNOCPEeACTBEHHOE y4yacTue B MOArOTOBKE MpPOeKTa
OCHOBHbIX rocyapCcTBEHHbIX 3aKOHOB Poccuiickoil umnepun. MoXHO Npeanonioxutb, YTO OTeL, Cbirpas
peLaoLLyo posib B ONpeeneHnmn Xn3HeHHoro nytn bopuca. MimeHHo 6narogaps otuy Honbge okasancs
nog, HEeMnoCPeACTBEHHbIM  B/IUSIHUEM  GIOPOKPATUYECKON KyMbTypbl CTOMWLbl, C OfHOW CTOPOHbI
hopmupoBasLleil B HEM MEHTa/IbHOCTb YMHOBHMKA, @ C APYroil — NpuBMBAaBLLE eMy NPOrpeccuBHbIE
naen, KoTopble akTUBHO 06CYXAaIUCh B Ky/lyapax CaHKT-NeTepbyprckux rocyapCTBEHHbIX YUpEXAeHWIA'.

2 OH xe. Bydyuwee mexdyHapodHo2o mpemelickoeo cyda I/ TIpaBo : exeHeaenbHas opuanueckas raseta. 1910. Ne 7. C16. 345.

3 Holquist P. Dilemmas of a Progressive Administrator: Baron Boris Nolde // Kritika: Explorations in Russian and Eurasian History.
2006. Ne 2. P. 241-242.

4 XOnKBUCT Npeanosioxwus, 4to aBTop 3Toii cTaTbn — cam Honbae. Ibid. P. 255-256.

5 HoBbli1 3HUMKNONeAMYEeCcKnii cnoBapb. 28 ToM. HapylieBny-HbtoToH. MeTporpag, : Tunorpadma «Aku. O-Ba M3gatensbckoe aeno
6. Bpokrays-EdpoH», 1916. CT6. 816.

6 BesycnoBHO, cieAyeT NOMHUTL O MOJIEMUKE MO BOMPOCY O METOAO0/IONMN N3yUYeHWst UCTOPUM MEeXAYHapoaHOro npasa, koTopas
pa3BopayMBaeTcsi NOCNeAHNe HECKObKO AECATUNETUIA B €BPONENCKNX N aMeprKaHCKMX akafemMnyeckmx kpyrax. B yactHocTu,
Henb3s OTpMUAaTb BO3MOXHOCTb npuberarb K aHaxpOHMYECKMM MOCTPOEHUsIM B pamkax MCTopuu npasa. B uenom Takue
NOCTPOEHNSA Hen36exHbl, MOCKO/bKY BHUMaHWE I0PUCTOB BCE-TaKM CKOHLLEHTPUPOBAHO Ha MPaKTUYeCKUX HyXAax Halumx AHe.
BmecTe ¢ Tem CTOWUT Npu3HaTb, YTO MOMbITKA BbIATW 3a AWUCUWNAVHAPHbIE PaMKu W YBUAETb BELUW TakVMW, Kakne OHU eCTb,
aBnsetcs 6onee yYem N/IOLOTBOPHON NSl AEMOHCTpaLUN MHTENNEKTYasIbHOTO 6orarcTsa MexyHapo4HOro npasa yllelei
anoxu. He wckIOYeHO, 4YTO B MepcrekTVBe 3TO MOMOXET MpaBoBejam pasobpatbCs B HacToswem. logpobHee cM.
Fitzmaurice A. Context in the History of International Law [/ Journal of the History of International Law. 2018. Ne 1. P. 7-16.

”  VBaHeHko B.C. CaHkm-llemepbypackasi wkona MmexdyHapodHoeo rpasa: Mecmo u posb CaHkm-lemep6ypackoeo
YHuUsepcumema, e20 y4YeHbIX U BbilyCKHUKOB 8 CMaHOB/IEHUU U passumuu HayKu U Mpakmuku MexoyHapooHo20 rnpasa. Yactb
nepsas: 1720-1920-e rr. CMN6. : N3gatenbctBo «HOpmanyecknii LeHTp», 2019. C. 233.

5



B cuny BbICOKOro NosioxeHusi cBoeli cembn HombAe Mor paccumTbiBaTb Ha 6necTsliee o6pa3oBaHue.
B 1895 rogy oH okoHuwn MepByto MNeTepOyprckyo rMMHa3nio 1 NOCTYNW/T Ha HPUANYECKUIA dhakynbTeT
Wmnepatopckoro CaHkT-lMeTepbyprckoro yHusepcuteta. B aTo Bpemsi B ero creHax npenogaBasiv
Bblgawouwmecs npaBoBedbl, Takme kak M. V. TopuakoB (1838-1910), B. . CepreeBny (1841-1889),
N. A. doitHnuknii (1847-1913), H. M. KopkyHoB (1853—-1904), B. M. lecceH (1868-1920) n apyrued.
OpHako Hambonblee BAusHMe Ha Hombae okasan 6eccMeHHbI  pykoBoauTenb  Kadegpbl
mMexayHapogHoro npasa ®. ®. MaprteHc (1845-1909), HacTaBnsBWWIA €r0 B fAenax Hayku wu
rocyapCTBEHHON CyObl Ha MPOTSHXKEHUM MHOIMX feT. Mo OkoHYaHMM y4ebbl B 1899 roay Honbge 6bin
OCTaB/IeH NpW yHMBeEpcUTeTe A5 NOATOTOBKN MarncTepckoi amccepraummn nog pykoBoAcTBOM MapTeHca.
[na cbopa HayyHOro mMartepmana OH Mosy4yns HanpasneHve B EBpony, rge nocewan 6ubnmotekn u
NeKuMn Ha npaBax BOMbHOCNyLlaTeNsa B yHuBepcutetax bepnvHa, MNapwxka, Lilopuxa n bpioccens. B stoT
nepuop HactaBHVKaMn Hosnbae CTaHOBATCA U3BECTHble 3apybexHble yyeHble. Cpefn HUX OH 0COBEHHO
oTMevyas1 TeopeTuka npaBa [. EnnuHeka (1851-1911), oTcTamMBaBLUEro WAEK CamMOOrpaHUyYeHust
rocyaapcTsa npaBoM, U U3BECTHOTO UCTOPUKA eBponelickoit aunnomatum A. Copens (1848-1906)°.

NTOroM MHOrONETHUX Hay4HbIX MOUCKOB Honbge crana yHhaMeHTasibHas pabota «[0CTOAHHO
HeliTpasibHOEe rocygapcTBo. tOpuanyeckoe wuccnefoBaHMe», Ha OCHOBE KOTOPOW OH 3aluTu/l CBOK
ancceptaumio®®. 3awmta coctosinace B mae 1905 roga, odvupanbHble onnoHeHTbl — ®. ®. MapTeHc U
M. A. Tay6e (1869-1961) — BbICOKO OLEHWUIN ANCCepTaLMOHHOE uccnenoBaHue. Mo ntoram UcnbiTaHNS
Honbae 6b11 yA0CTOEH YUEHOI CTENEHN MarucTpa MexayHapoaHOoro npasa.

OpraHnyHbIM NPOAO/IXEHVEM UccnefoBaTeNnbCckoil paboTbl Honbae crana npenogasaTesibckast
kapbepa. Ewe p[go 3awutbl MarucTepckoii auccepraumm  ero  um3bpann [oueHTOM  Kadbegpbl
MeXayHapogHoro npasBa B OCHOBaHHOM B 1899 rogy CaHKT-MeTepbyprckomMm nosMTEXHUYECKOM
yHuBepcuteTe. [lMocne 3awutbl Honbge 6bl1 Ha3HAYeH 3KCTpPaopLvHapHbIM  NPodeccopoMm  3Toro
yuyebHoro 3asefeHus. Kpome Toro, B pasHble rofbl OH npenogasasl Ha BecTy)XXeBCKUX BbICLLUMX XXEHCKMX
Kypcax, B AnekcaHapoBCKOM nvuee, B MopcKoi akagemunn, B NeTporpagckoM KOMMEPUYECKOM UHCTUTYTE.
B peBontouuoHHbIii 1917 rog HonbAe nonyunT MecTo aKCTpaopAnHapHOro npodgeccopa Metporpaackoro
yHUBepcuTeTa, Npuasa Ha CMeHy U3BECTHOMY CreLuvasiucTy no MexayHapo4HOMY YacTHOMY, NaTeHTHOMY
n aeTopckomy npaBy A.A. TwuneHko (1873-1956)". Onuck apxmBHOro dpoHaa b.3. Honbae
CBUAETENbCTBYET, UYTO OH MpenojaBasl He TOMIbKO KypC OO6LIero mexayHapogHoro npasa, HO U
OVCUMNAWHBI, MOCBSILLEHHbIE MeXAyHapOoAHbIM OTHOLLEHMAM, TOProBbIM TpakTartam, MexayHapoaHOoMY
MopckoMy npaBy*?. ECTb cBefeHWsi 0 TOM, YTOo Honbfe Takke o6yyas CTYAEHTOB OGLLETEOPETUYECKOI
AMcUMnvHe — 3HUMKNoneauu npasa’®,

B 1899 rogy Hauyanacb cnyx6a Honbae B MuHWCTEpPCTBE WHOCTpaHHbIX Aen. Bnarogaps ceoeit
3PYAMPOBAHHOCTU, TanlaHTamM 1 paboTocnoCOBHOCTU OH YCMNeLIHO NPOABUrasICA NO KapbepHON NeCTHULE.
HauaB pab6oty B lNepBom genaptameHTe, Honbae nonyuns Mecto ynpasnstoulero KOpUCKOHCYLTCKOA
yacTbio'®, a B rogpl MepBoil MMUPOBOIF BOIHLI — AMpekTopa BToporo (KOHCY/IbCKOro) AenapTaMmeHTa
MUHUCTEPCTBA™. B cBomx 3anuckax I H. Muxaitnosckuii (1890—-1946), cneumanncT no MexayHapogHomy
MOPCKOMY MpaBy, M/agwwuii kKonnera Honbge v BUAHBIA TOCYAAPCTBEHHbIA AeATeNb, CAYXUBLIWIA B
MuUHUCTepcTBe B 1914-1917 rogax, oTMedyasn, 4YTo BAUAHME Hosbae pacnpocTpaHAanochb Aaieko 3a
npegensl )opmMasibHbIX NOAHOMOYMA. Tak, npu MuHucTpe C. [. Ca3oHoBe (BO3rnasnsi/ Be4OMCTBO B
1910-1916 rogpl) HonbAae BbICTynas ero IMYHbIM COBETHUKOM HE TOJIbKO MO MeXAyHapoaHO-NpaBoBbIM
BoMnpocaMm, HO ¥ Mo obwum npobnemMaMm MexayHapoAHbIX OTHOWeEHWA. Jlloboe nogpasfeneHue,

8 Neverov E.D. Lawyers and Revolution: Legal Ethos in the History of the Juridical Council in 1917 I/ Pravovedenie. 2018. Ne 62.

P. 124-125.

Honbae b. 3. MocmosiHHo HelimpasibHoe eocydapcmso. Kopuduyveckoe uccnedosaHue. Cl16.: Tunorpacmsa M. M. CTactoneBuya,

1905. C. VIII.

0 MBaHeHko B. C. Yka3. coy. C. 234-235.

% Tam xe. C. 237.

2. OP PHB. ®. 529. On. Ne 391. /1 7-8.

3 Honbae B. 3. /loazuka npasosoli cucmemsl /] TpaBo: exeHeaenbHas opuanyeckas raseta. 1908. Ne 44. C16. 2387.

4 3To noppaspeneHue MUHWCTEPCTBA GbI/I0 CO3A4AHO Ha OCHOBAHUM 3aKoHa 24 UoHA (7 wions) 1914 roga «O6 ycTaHOBIEHUM
HOBbIX YupexaeHuss MuHMCTEpPCTBA WMHOCTPaAHHbIX Aen W wTaTa LeHTpasibHbIX YCTAHOBAEHWIA 3TOro MuHWCTepcTBa» U
OCYLLECTB/ISINIO CMPaBOYHO-KOHCY/bTaLUMOHHbIE hyHKLMM. CM. noapobHee: MexayHapoaHo-npasosas cnyxba B MUH1cTepcTse
MHOCTpaHHbIX Aen Poccun (uctopuyeckas crnpaBka Mo apXvMBHbIM [OKYMeHTaM). VICTOPMKO-A0KYMEHTa/TbHbIV AenapTaMeHT
MW/ Poccuw.

URL: https://idd.mid.ru/informational_materials/mezhdunarodno-pravovaya-sluzhba-v-ministerstve-inostrannykh-del-rossii/ (agata
obpatyeHus: 13.10.2024).
5 MBaHeHko B. C. Ykas. coy. C. 234-236.


https://idd.mid.ru/informational_materials/mezhdunarodno-pravovaya-sluzhba-v-ministerstve-inostrannykh-del-rossii/

Bo3rnaensemoe Honbae, cpasy e CTaHOBWIOCb «MO3IOBbIM LIEEHTPOM» MUHUCTEPCTBA MHOCTPaHHbIX
nen'e,

Ha Bcem npoTsxxkeHun cnyx6bl B MUHUCTepcTBe Honbae npeactasnsan Poccuio Ha MeXayHapoaHbIX
KOHDEPEHUMSX, a TakkKe Ha HEeKOTOpbIX AMMNJIOMAaTUYeCcKUX BCTpeyax COH3HUKOB BO Bpems [lepBoii
MWPOBOW BOWHbI. 34eCb CTOMT OTMEeTUTb [aarckyto KoHdepeHuuio mupa 1907 roga, JIOHAOHCKYHO
MOPCKY KOHthbepeHuuto 1908—-1909 rogos, KoHdepeHUun no Bonpocy o ctatyce LUnuubepreHa 1910 n
1912 ropos, BalUMHITOHCKYHO KOH(pepeHuuio no oxpaHe Mopckux koTukos 1911 roga. B 1914 rogy
Honbae 6bi1 n36paH uieHom MNocTosiHHON nanatbl TpeTeiickoro cyaa B Maare.

Honbae nposiBui cebsi n Kak 06L,eCTBEHHO-MONMUTUYECKNI gesTenb. MK akTMBHOCTY B 3TOM KayecTBe
npuwenca Ha 1914-1918 roabl, Korga OH CTasl YIEHOM napTuM KafeToB. Hosbae Takke yyacTBOBasl B
pa3paboTke HOBOro MNy6/MYHO-NPABOBOrO perynvMpoBaHus, OEeiCTBYS B COCTaBe psifja lopuamyeckux
opraHoB npu BpemeHHOM npaBuTenbCcTBE, a nocne OKTAGPbLCKO peBONoLMU, NPUCOEAVHUBLLNCHL K
aHTU6O0/MbLUEBUCTCKOM opraHusauun «lpa.blii  cekTop»'®, BbICTyNas KPUTUKOM COBETCKOI BNacTu.
B 1919 rogy 13-3a HENPUMUPUMbIX pasHoriacuii ¢ HOBbIM MpaBuUTeNbCTBOM Honbhe HaBcerga nokvMHyn
Poccuio.

3a rpaHuueii Honbae ocen Bo ®paHuumun. lNepsble rogbl BHE POAMHbLI OH OCTaBasICsl SHEPrUYHbIM
NOIMTUYECKMM NYBANLMCTOM, NeyaTasiCb B MHOrOYUC/IEHHbLIX AMUTPAHTCKNX U3L4aHNSX, O4HAKO CO BTOPOIA
nonoBuHbl 1920-x rogoB Honbae oxniagen K 3710l cTe3e M MOMIHOCTbI0 MOCBATW/T Ce6s HpuanyecKoi
NpakTVKe N Hay4HbIM U3biCKaHWAM. OH CTOSI1 Yy WMCTOKOB OpraHmM3auun KpUaMyecKoin akafeMunyecKor
XW3HW PYCCKOTO 3apybexkbs, aKTUBHO 3aHuMasicsa npobnemMamMy MeXxayHapOo[HOro 4acTHOro npasa,
COBMeLLas 13bICKaHWA B cdiepe IpUCnpygeHLmMn ¢ UCTOPUYECKUMU UCCefoBaHnaMu. MNpodomkanacs u
negarornyeckas AedAtefNlbHOCTb HonbAe: OH uuTasl NekumMn B yHuMBepcuteTax ®paHuun, benbruu,
FronnaHamn'®. HemasioBaxHbLIM acnekToM ero TPy[oB OCTaBasioCh yyacTue B MeXayHapo[HO-NpaBoBol
Hay4yHOW camoopraHusaumu, B 4YacTHOCTM B paborte VIHCTUTYTa MexAyHapogHoro npasa.
MprcoeanHMBLLMIACA K 3TOMY HEMpaBUTE/IbCTBEHHOMY 06beAMHEHMIO YUeHbIX ewe B 1912 rogy, Honbae
3a CBOW MHOFOJ/IETHME KPOMNOT/IMBbIE CTapaHns Ha 6naro coobLlecTsa, a Takke 3a NoMOLLb B OpraHm3aumm
1 NpoBeAeHMN NepBoi ceccun MIHCTUTYTa nocne BTopoli MupoBoi BOiiHbI, B 1947 rogy, 3a rog Ao yxoga
13 XN3HK, 6bI/T U3GPaH ero NpeanaeHTom?,

Becb Xn3HeHHbI NyTb Homnbge, ero o6yyeHue Ha topugudeckom dakynstete CaHkT-lMNeTepbyprckoro
YHUBEpPCUTETA Y Ny4lumx npenogasaTeneii Toro BpeMeHu, B HaCTHOCTY Y MapTeHca, npodeccmoHabHble
anckyccun 06 akTyasibHbIX Mpobnemax MexayHapoaHO AeACTBUTENbHOCTU 1 NpaBa, akTYBHOe yyactue
B OOLLECTBEHHO-MOMUTMUYECKONM XU3HU CTPaHbl U B3aMMOAENCTBME C NpeAcTaBuUTensMy IMbepasnbHoOro
NosIMTUYECKOro Jlareps Cnoco6CTBOBa/IM  YCBOEHUIO MOMNYNAPHLIX Ha TOT MOMEHT MPOrpecCcuUBHbIX
BO33pPEHUA Ha MeXayHapoAHO-NpaBoBble (DEHOMEHbI, KOTOpble MpefycMaTtpuBasini B KayecTse
MUPOBO33PEHYECKOM W MPaKTUYECKONn nporpaMMbl  WAEK  OFPaHUYEeHWss  BOWHbl  MPaBOBbIMU
npeanMcaHusaMu, YCOBEPLLUEHCTBOBAHWE MUPHbLIX CPEACTB paspelleHus MexAyHapoAHbIX CMNopoB N UX
6o/ee LWMPOKOE NMPUMEHEHUE Ha MpPaKTUMKE, WHCTUTYLMOHa/IM3aUnio MeXayHapoAHbIX OpraHusauuni, a
TaKKe OpPUEHTALMI0O HA OOGLIECTBEHHOE MHEHME NPV PELIeHMN MeXAyHapoAHbix npo6nem®:. MoxHo ¢
YBEPEHHOCTLIO CKasaTb: 3TOT HPUAUYECKUA 3TOC, TO eCTb PacCMOTPEHME NpaBa Kak cdpepbl, B KOTOPOW
MOryT peasin30BbIBaTbCA LLEHHOCTW, B UTOre Hallen OTpaXKeHne B NpenogasaTte/bCKoi, rocyapCTBEHHO
N 06LLECTBEHHO-MONNTUYECKON AeATenbHOCTM Honbge, O 4YeMm, NOMMMO M3/I0KEHHOTO Bbllle,
CBUAETeNbCTBYET XOTHA Obl TO, YTO OH Obl1 OAHUM W3 coyupeauTeneil U MHULUATUBHBLIX YYaCTHUKOB
CaHkT-lNeTepbyprckoro otaeneHns O6uecTsa Mupa.

16 Mwuxaiinosckuii . H. 3anucku. M3 ucmopuu pocculicko2o BHeWHernonumuyeckoeo sedomcmsa, 1914-1920 2a. B 2-X kH. KH. 2.
OkTa6pb 1917 1. — HOsI6Pb 1920 . M. : MexayHapoaHble oTHowweHus, 1993. C. 38—-43.

7 MexpayHapo4HOro opraHa, KOTOpbIii, kak OyAeT nokasaHo fanee, Hombfe KPUTMKOBas B CBOMX paboTax, MOCBSILLEHHbIX
MeXyHapoAHON oCTMUMK. BmecTe € TeM 3TO Ha3HauyeHue nokasbiBaeT, YTO rocyAapCTBO Npu3HaBasio 6onbluve 3aciyrv
Honbae B cdiepe Hayku 1 MPaKTVKN MeXayHapoAgHOro npasa.

8 MBaHeHKo B. C. Yka3. coy. C. 237-238.

¥ BuwwHak M.B. «CospemeHHble 3anucku». BocriomuHaHusi pedakmopa. BnyMUHITOH @ M3gaTenbcTBo yHuBepcuteTa MHanaHsl,
1957. C. 151.

20 Capgukoe O.H. M3 ucmopuu ropuduyeckoli Hayku 8 Poccuu: 6apoH 5.3. Honbde (1876-1948 22.) I/ FocyaapcTso 1 npaso. 2002.
Ne 1. C. 93.

2 TepexoB M. P. Mpasosoli amoc ropucmos-mexadyHapodHUKos8 8 Pocculickoli uMnepuu u ux ska1ad 8 passumue 2ocydapcmsa u
2paxoaHcko20 obujecmsa Il TpaxaaHckoe 06LecTso B Poccum n 3a py6exom. 2023. Ne 4. C. 36-37.
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2. M03UTMBK3M Kak KOHTEKCT BO33PEHMIA

YKM3HEHHbI NyTb HOMble MOKa3bIBAET, YTO OH B PABHOI CTEMEHW YAENsN BHUMaHUE KaK TEOPETUYECKOI,
Tak U MpakTUyeckoii topucnpydeHuun. Onopa Ha WHTENNEeKTyaslbHble KOHCTPYKLWW, OCHOBaHHble Ha
SMMMPUYECKMX AAHHLIX, U MPUMEHEHNE UX B YC/IOBUAX AENCTBUTE/ILHOCTM CHOBA MOABOAMT K Npobneme
«napagokca» Honbfe, KoTopblil Gbl/1 0603HAYEH Bbille, — CNeLudIMUeckoro COOTHOLLIEHUS peanu3Ma U
naeanama B BO33pEHUSX HA MeXAyHapoAHoe npaBocyaue.

SHUMKNoNeanYeckasn cTaTbsl HasbiBaeT HoMbAe NO3UTUBUCTOM, MPY 3TOM CaM Y4eHblii Ha CTpaHuLax
CBOMX paboT Takke He pas ynoMUHa/ O MO3UTMBHOM XapakTepe npaBa WM Heo6XOAUMOCTU M3yuyaTb
NOMOXUTENbHLIN??  MaTepuan. CoBpemMeHHOe eMy COCTOsiHMe MeX/[yHapoAHoro npasa Honbae
XapakTepusosasn Tak:

...HUrge [MmeeTcs B BUAY MexAyHapoaHoe npaBo. — Mpumey. aBTopa], 6bITb MOXET, CTO/IbKO Hay4HOI
SHEpPrun He TpaTUTCA Ha NPoOMoBeAb NPaBOBOrO ugeana. A KOHEYHO He Aymato, YTOObl U B 3TOM
OTHOLUEHMN 6bII0 CKa3aHO Moc/iefHee C/I0BO, W He cuMTal, 4YTOObl Takas nporosefb, C OAHOW
CTOPOHbI, AOCTUINA YXe CBOeli KOHeYHOl uenu, a, C ApPYroi, Bcerga Benacb C JIOTMYECKON TOYKM
3peHns 6e3yKOPU3HEHHO; BO BCAKOM C/lyyae, OAHaKo, A1 NpaBU/IbHOW ee MOCTaHOBKM 3a4acTylo He
XBaTaeT MMEHHO MPEeX/Ae BCEro UCTUHHOMO Hay4YHOr0 3HAKOMCTBA C NOSIOXUTE/NbHLIMI HOPMaMK Npasa,
a 6e3 3TOro efBa /M MOXHO CO3HATE/IbHO NPUCTYNUTb K TBOPYECTBY MAeasia, MPU3BaHHOIO CTaTb Ha
MECTO 3TOro npasa MOMOXUTENbHOTO. ICTUHHOE Hay4YHOE 3HAKOMCTBO C MOMOXMUTE/IbHLIMU HOpMaMM
npaBa MOXET AaTb /INLb pacluMpeHne Matepuana, NoABepraeMoro NCCNefoBaHnto, U NccnefoBaHne
€ro BO BCEOPYXM COBPEMEHHOI lopuanyeckoii MeToapi®,

OpHako nofobHOe cyxfeHue O Co4YeTaHMM NPaBOBOro maeana U NOMNOXUTENbHOIO Martepuania —
3aMbIc/10BaTOE U cneyuduyeckoe B KOHTEKCTE MPUBLIYHOIO NpeAcTaB/ieHMs O NO3UTUBM3ME — B Lie/IOM
OpPraHNUYHO BMWCbIBAETCS B MHTE/N/IEKTYasIbHbIl NnaHAwadT opruanyYeckoin Hayku BTOPO NoNoBMHbI XIX —
Hadyana XX BeKoB. [peacTaBnsdeTca, 4Tto No3uTMBM3M XIX CTOMETUA MOXHO paccMmarpuBaTb He Kak
OTHOCUTE/IbHO EeAUHYI0  OPUAMKO-ULEONOTMYECKYD KOHCTPYKLMIO, 3aKpennsoLLlyr UCKIHUYUTENbHOE
MosIoXeHVe rocynapcTsa B KayecTBe MexaHu3mMa npoayLmnpoBaHus NpaBoBbIX HOPM, a Kak AUCKYpCUBHOE
NMPOCTPaHCTBO O0OCYXAEHMA METOLONOTMYECKOro annapara npaBoBOM Hayku. B pamkax 3Toro
NpocTpaHcTBa BbipabaTbiBasIOCk NpeAcTaB/eHne O NpaBe Kak aBTOHOMHOM SIB/IEHMU, MOJ1IE COLMa/bHON
OeATeNbHOCTN J/iioAel, U — B OTHOWEHMM MEXAYHApOAHOrO npaBa — KakK CaMOCTOSTE/IbHOM
npaBonopsiake, KOTOPbIi BbICTYNaeT CAepXMBaOWMM (PakTOPOM B  OTHOLUEHMM TOCYdapcTB.
MpUMEHUTENBHO K AaHHOMY WCTOPUKO-NPaBOBOMY CHOXKETY, 6e3yCc/ioBHO, c/edyeT roBOpUTb O
pasHoobpas3ny TEOPETUYECKUX BO33PEHUA HOPUCTOB-UHTEPHALMOHA/INCTOB TOr0 BPEMEHU, KOTOpble
3adeiicTBoBa/iM  pa3HoobpasHble  cpefAcTBa  (ecTeCTBEHHO-MpaBoBasi — aprymeHTauusi,  noaxop
NCTOPMYECKON LUKONbI Npasa, NpeAcTaB/ieHns 0 NPaBoBO COBECTU U COLMasIbHON BONE), paccyxnas o
npobneMax WCTOKOB MeX/yHapoAgHoro npasa W €ero lopuaudeckoii cunbl®®. MoAo6HbIA  LLUMPOKWIA
METO0/I0TMYECKNIA KPYro30p B MOJIHOM Mepe AEMOHCTPUPYET M pOoCCUiicKash AOKTPUHA npaBa pybexa
XIX=XX cTonetwii.

Tak, € nO3vUMiA COLUMONOTMM paccyxiasl O MO3UTMBHOM MpaBe W3BECTHbIA HOPUCT-TEOPETUK
H.W. NanneHko (1869-1937), nonarasBwuii, 4TO LENCTBUTENbHAA XW3Hb, @ WMEHHO aKTuyeckme
OTHOLEHUS (M3MEHSIEMbIE B TOM YMC/IEe MOA B/IMSIHAEM AENCTBUIA 06LLECTBEHHBIX Macc U naei) cosgarT
noysy, HeooXoAMMYID /11 Pa3BUTUSA MNOMOXKUTENBHONO MpaBa, KOTOPOe [O/MKHO WMMETb BHELLHIO
aBTOPUTETHYI0 (DOPMY BbIpaXeHUs B Buie npukasa?®. OH Takke yKasblBas, YTO rapaHTuel aencteust
NpaBOBbIX HOPM CAY)XWUT HpPaBCTBEHHAas OCHOBa 06LIeCcTBa, COOTBETCTBME MpaBa OOLEeCTBEHHOMY
CO3HaHMo?’. B  KOHTEKCTe 9TWX MbIcnieli  creyeT  Takke 06paTtuTbCA K BO33PEHUSIM
A.C. Mypomuesa (1850-1910) — BuAHOrO npeAacTaBUTENs COLMOMONMYECKOro HanpaBneHust B
topucnpygeHumn.  MypomueB nonarasl, 4YTO B pamMKax COUMOJIOrMYEcKOro W3yvyeHus npasa
KOHCTpyupOBaHMe ero AOorMbl, TO eCTb 0606LLEeHNEe MPaKTMYEeCKOro mMarepuasia WU BbIBEAEHUE N3 HEro

2 3pecb 1 ganee no TEeKCTYy CTaTbn TEPMUH «MONOXNUTENbHBIV» MNCMONb3yeTcAa B 3Ha4eHnn «MO3UTUBHbIN.

2 Honbgae B. 3. MocmosiHHo HelimpasbHoe 2ocydapcmso... C. VI-VIIL.

24 Collins R. Classical Legal Positivism in International Law Revisited // International Legal Positivism in a Post-Modern World | ed.
by J. Kammerhofer, J. d’Aspremont. Cambridge : Cambridge University Press, 2014. P. 24.

% bid. P. 30-31.

2% ManueHko H.W. HopmamusHbIli xapakmep npasa U e20 om/u4umesibHbie npu3Haku. K sorpocy o rno3umususMe 8 rpase.
Apocnasnb : Tvn. Iy6. npasn., 1902. C. 5-14.

27 Tam xe. C. 45-47.



06X PUANYECKNX NPUHLMMNOB, HEMOCPEACTBEHHO CONMPUKAcaeTCs C UCTOPUUECKUM pa3BUTUEM NPaBW/I
NnoBefeHNs M [O/MKHO paccMmarpumBaTbCcs B AMHamMuke. MoAo6HbIA noaxod OH cuMTas Hay4HbIM, B TO
BpeEMSI Kak MpaBOByH AOrMatuky camy no cebe paccMarpuBasl TOMbKO KaK MCKYCCTBO HOpPUAMYECKOW
npogpeccun?®. Ellle 0AHUM OPUEHTMPOM onpeaeneHuns obliei cepbl o6palleHns No3UTUBUCTCKUX naeit
BbICTYNAKT CYXAEHUs1 n3BecTtHoro umsunucta I ®. LWepleHesnya (1863—1912), KoTopblii nonarasn, 4To
obuwan Teopuss npaBa MOXET CAYXWUTb WHCTPYMEHTOM Hay4HOrO KOHCTPYMPOBaHWS AOrMbl fMpasBa Ha
OCHOBE MNOJIOKMTEIbHOTO MPaBOBOro mMarepuana: «Ee nocTpoeHms AOMKHbI OblTb Pe3ynsTatoM TOMbKO
HaGMIAEeHNS Haf SIB/IEHUSIMU AENCTBUTENbHON XN3HM»?°, — nncan oH. Mpu aTom LLeplieHeBnY Takxke
yKasblBasl Ha HEOGXOAMMOCTb MPaKTUUECKoi opreHTauun hopMasibHbIX TEOPETUUECKUX NOCTPOEHNIA™,

Pa3Hoo6pasve TeopeTMyeckMx noAXo40B OblI0 XapakTepHO W AN  MeXAyHapoLHO-MPaBoBOro
cermMeHTa lopuanyeckon Haykn. Beayimii yueHblin anoxm ®©. . MapTeHc nonaras, YTo COBPeEMEHHas emy
Hayka MeX/[yHapoAHOro npaBa [A0/HKHA ONUpaTbCsl Ha HOPMbI MOMOXWUTENbHOMO MpaBal, npu 3ToM
Hanbonee BepHbIM MOAXOAOM OyAeT cMmelleHne (UNOCOCKMX pacCyXaeHuii ecTeCTBEHHO-MPaBOBO
TpaguumMmM 1 CKPynynesHoro onucaHus hakToB MO3UTMBHOIO HanpasfieHUs, MOSIBMIEHWE KOTOPOro OH
oTHocUT K XVII-XVIII BEKY 1 paccMaTpuBaeT He KaK akTyasibHyl napagurmy, a Kak ICTOPUYECKnin aTan
pasBUTMSA Hay4yHOTO MeEXAyHapoAHO-MPaBOBOro 3HaHmsA. MOAO6HbIN «CUHTETUYECKUA» NOAXOL NO3BONAN
MapTeHcy cMelmBaTh HCHaTYpPasIMCTCKNE NPeACTaB/IeHNs, B YACTHOCTU BblpaXaBLUMECH B YTBEPXKAEHNM
O TOM, YTO MCTOYHUKOM 3aKOHOLATESIbHbIX YCTAHOB/IEHUA M HOPM MEXAYHapOoAHOro npasa SBASETCA
nges npaeAbl U cnpaBeg/IMBOCTA, NPUCYLLIAS YE/10BEYECKO NMPUPOLE, C NO3UTUBUCTCKMMU YCTaHOBKaMK,
packpblBaOWNMUCS, HanpuMep, B €ro nosemvke € OTpUuaTensMn posv MeXAyHapoAHOro npasa,
IOPMONYECKOTO XapakTepa MeXAyHapoAHO-MpaBOBbIX HOPM W Jaxe B MPUHUMMNE CYLLEeCcTBOBaHWSA B
npakTuKe B3auMOoelCTBIS rocyAapCTB Kakoro-im6o HopMaTMBHOMO KOMMOHEHTa®?,

B no3sutMBMCTCKOM KNtoye paccyxgaeT u J1.A. Kamaposckuin (1846-1912). OH onpegensan
MeXOyHapogHoe npaBO KakK COBOKYMHOCTb HOPUAMYECKMX HOPM W WMHCTUTYTOB, PErysimpyoLmx
B3aMMOOTHOLLEHUA TOCYAapCTB U WX MNOALAHHbIX, Takke OTMeyasi, YTO HOpPMbl MpaBa HeaonycTuMo
CMeLWnBaTb C HopMamn Mopanu uan penurni. Bmecte ¢ Tem, Tak Kak LLeHTPOM ero nosimTUKO-NpaBoBbIX
pasMbILL/IEHUIA BblT MEXAYHAPOLHbI COK3, 0O0bEANHAOWNI BCE HYE0BEYECTBO, CaMO MNOMIOXUTENbHOE
MEeXAyHapo4HOEe MpaBO TPaKTOBa/10Cb KamapOBCKUM Kak MPOAYKT Ky/fbTYPHOTO €4MHCTBa €BPOMEncKmx
HapogoB*®. Barnagbl KaMapoBCKOTO pasfensan  W3BECTHbI  Ccneuuasiuct no  MexayHapogHomy
agmuHucTpaTmeHomy npasy M. E. KasaHckuin (1866—1947), KOTOpbIl yKasbiBasl, YTO N0, MEXAYHAaPOAHbIM
npaBoM cnefyet MoHMMaTb WMEHHO MOMOXUTENIbHOE MeXAyHapogHOe MpaBo, TO eCTb CUcTeMy
AencTByOLWNX 0653aTeNbHbIX PUANYECKMX HAaYasl, a He COBOKYNMHOCTb HayUHbIX TEOPUIA MU NOXeNaHuii
€CTeCTBEHHO-MPaBoOBOro  xapaktepa. COOTBETCTBEHHO, MexayHapofHoe npaBo o6najaer Bcemu
npuM3Hakamu npasa BOOOLWE W HOCUT HOPUAMYECKMIA XapakTep, NPOTUB 4Yero O06bIYHO BbICTYNaN
MHOFOUYMC/IEHHbIE KPUTMKM NO3UTUBHOTO M3MEPEHUS MEXAyHaPOAHO-NPAaBoBbIX HOPM®*. OAUH 13 BeayLLIMX
TEOpeTMKoB MnpaBa Toro BpemeHn H.M. KopkyHoB (1853-1904) onpegenun Tpu 6a30BbIX Tesuca
KPUTUYECKOW NO3uLMK, a MWMEHHO OTCYyTCTBME B MEeXAyHapO4HOM MpaBe: B/acTW, CMNOCO6GHOIN
npeanncbiBaTb 3aKOHbl HE3aBUCUMbIM TFOCY4ApCTBaM; MeEXaHusma MPUHYXOEHWS K WCMOSIHEHUIO
MEeXAyHapOAHO-NPaBOBbIX 00653aTeNbCTB; CyAa, KOTOpbIA CTOoAN Obl Hag rocygapctsamMu U mMMen
BO3MOXHOCTb paspeluarb cropbi®.

DTOT KpaTkuii U HenosiHblii 0630p nNpu3BaH B 06LWMX yepTax NPOAEMOHCTPUPOBaTbL MHOroobpasve
accoLMMPYOLLMXCS C NO3UTUBU3MOM NO3ULUIA YUYEHbIX, BbIPXEHHbIX Kak B paMkax 06LLeTeopeTnyeckoro
aHa/M3a npaBa, Tak M MPUMEHUTENIbHO K MeXAyHapogHOMy npaBy. B nw6om cnyvyae COBOKYMHOCTb

% MypomueB C.A. Ymo makoe doema npasa? Kpumuko-noseMuyeckasi 3amemka fo nosody cmameu e. [o/bMcmeHa:
«Heckosibko Mbicsieli 0 no3umusuaMe B8 Hayke npasa» B8 XXYpH. 2paxod. u ye2on. npasa, 1884, Ne 3, cmp. 91-126 |/
HOpugunueckmnin BecTHuk. 1884. Ne 4. C. 759-765.

2 |epweHeBny I. ®. O6was meopus npasa /I LepweHesuy I.®. M36paHHoe: B 6 m. T. 4 Bkouas O6Ly0 Teopuio npasa /
BCTYn. CNOBO, COCT. : [1.B. KpaiweHnHHukos. M. : CtartyT, 2016. C. 25.

% Tamxe. C. 20-29.

81 MapTeHc ®. ®. CospemeHHoe MexOyHapoOHOe Npaso YUBU/IU308aHHbIX Hapodos. Tom 1. | ®. ®. MapTeHc. M3a. 5, gon. u ucnp.
CI6. : Tunorpadgms A. BeHke, 1904. T. 1. C. 181.

%2 Tamxe. C. 1-14.

33 KamapoBckuii J1. A. MexdyHapodHoe npaso. Mocksa : Tuno-/iutorpacus I. U. MpocTakosa, 1905. C. 4-9.

3 KasaHckuii M. E. BeedeHue 8 Kypc MexOyHapodHoz2o npasa. Opecca : «SKOHOMUYecKas» Tunorpadus u nutorpadoms, 1901.
C. 159-160.

35 KopkyHoB M.H. MexdyHapodHoe npaso. /lekyuu YyumarHsle 8 BoeHHo-topuduyeckoli akademuu. CM6.: N3patens JleiTeHaHT
LLinanosckuii, 1886. C. 1-2.
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MHEHWIA OPUCTOB HEMb3S XapakTepu3oBaTb Kak eAuHyl MEeTOA0sI0rMYeckyto nporpammy uam obuiee
HanpasneHve. BepHee roBopuTb O [JUCKypce, B paMKkax KOTOpOro o6pallaroTcs pas/imyHble
METOZO/IOTMYECKNE TOMIOXKEHUA U UX COYETaHWUdA, YCTPEMSIEHHble K OnpefeneHvnio Hpuanyeckoro
Xapaktepa MeXAyHapoAHOro npaBa W OTCTaMBaHUIO €ro Kak AeNCTBUTENIbHOW W  AelCTBEHHOM
HOPMAaTMBHOW cucTeMmbl. [lpy 3TOM OTEYECTBEHHbIE CNELMa/IMCTbI N0 MEXAyHapogHOMY npasy pybexa
XIX=XX cToneTuin yawye Bcero He oTpuLasn TOro hakta, YTo NONOXKUTENbHbIE MEXAYHAPOAHO-NPaBoBbIe
HOPMbI BblpacTatoT U3 MOPaJIbHbIX U LLIEHHOCTHbIX MAeasioB npasa.

3. MNpaBoco3HaHne 1 BO33peHus Ha meTogonoruio npaesa b. 3. Honbae

O6LenpaBoBble BO33peHNs HosbAe MOryT OblTb PacCMOTPEHbl B KayeCcTBe OLHOW W3 BO3MOXHbIX
nosvumii B cdiepe HPUAMKO-MO3UTUBMUCTCKOrO AMCKYpPCa Hayku npaBa Mo3gHenmnepckon Poccun.
B paboTax y4eHOro npaBO NpPeACcTaB/SeTCA aBTOHOMHOW cchepoli aeaTenbHOCTU nwogel. CpaBHuBas
npaBo C MOMWTUKON, OH pe3lMUPYeT, YTO NepBOe MNPW3BaHO OrpaHvuMBaTb BTOPYK MNOCPEACTBOM
YCTaHOBJIEHUSI MpaBW/ 1 BMOJIHE CNOCOBHO Ha 3T0*. BMecTe C TeM caMo MexXAyHapogHOe MpaBo Kak
Hayka M oTpac/b, N0 MHeHW Honbae, BCe elle HaxoauTcs B MpoLecce CTaHOB/IEHWS, KOTOPOMY He
CNoco6CTBYET apXxanyHOCTb NOAX0AA K UCC/IeA0BaHMI0 IOPUANYECKON peasibHOCTU. Buas Heo6xoanumocTb
NepecTpoiikyn AOKTPUHbI MEXAYHApPOAHOrO npaBa Ha HOBbIX Hay4HbIX Havanax, Honbae otmevan gge
CyLLEeCTBEHHblE MPO6GMEMbI B MEXAYHApPOAHO-NPABOBbLIX WCCAEA0BAHUSX: CKYAHbLIA MNOMOXUTE bHbIN
marepuas, paccmarpvsBaemblii AUCUUNIVHOW, a Takke OTCYTCTBME CaMOCTOATESIbHbIX A0rMaTuyeckKmnx
nocTpoenuit®. MpeogoneHne nepsoit NpobnemMbl npegnonarano, No MHeHWo Honbae, nepexog oT
IOCHaTYPa/INCTCKNX PACCYXXAEHUIA K U3YHEHUI0 MHOroo6pasns aMnmpuyeckux AaHHbIX, a BTOPO — OTKa3s
OT WCMNOMb30BaHUS YXe BblpaboTaHHbIX B  MEXAYHapOoAHOM npaBe MNOCTPOEHWU, KaTeropwuii
€CTECTBEHHO-MPaABOBOIO XapakTepa W KOHCTPYKUMIA, KOTOpble OblaM 3aMMCTBOBaHbl 3TOW 061acTbiO
3HaHNS U3 CMEXHbIX HayK, Takmx Kak 3HUMK/Ioneaus npasa, HO B OCOGEHHOCTW M3 roCcyAapCTBEHHOrO
npasa.

Onvpasacb Ha 3T cyxgeHus, Honbae KpUTUKYET eCTeCTBEHHO-NPaBOBYD Tpaguuuio B
MexayHapogHoM npase. OH Mofaraer, YTO OpMWEHTaUMs Ha CHATypasM3M Mellana MOoCTPOEHMIO
MeXyHapoAHO-NPaBOBO/ Haykn W NPakTUKM Kak aBTOHOMHOW o6nactv, npegHasHauyeHne KOTOpOii
3aK/I0YaeTcAa He TOMIbKO B MOUCKE W YTBEPXAEHWM NPaBOBOIO uaeana, HO U B paspaboTke CBOel
CUCTEMbI, CMOCOOHOW B TEOPETMYECKOM W MPaKTUYECKOM 3HAYEHUW paspelunTb XM3HEHHble 3ajauu,
cTosMe nepes MexayHapofHbiM coobuectBoM®. C  Heo6XOAMMOCTbIO  AOKTPYHA/IbHO-NPABOBOMO
o(hopMIEeHNs MeXAYHapOAHOrO MpaBa B KayecTBe CaMOCTOSATENbHOW cdepbl Ye/T0BEYECKON XW3HU
cornawiasimCb MHOTME HPUCTbI-MHTEPHALMOHA/IMCTLI TOro BpemeHun. Tak, H.T1. KasaHckuii oTmevan, 4to
BOMPOC O BblpaboTke CUCTEMbI ABASETCA OAHVUM U3 BaXKHENLWNX AN 06LeTeopeTUYECcKon Yactu /6ol
Haykun*.

[na Honbge npaBo MOXET OblTb WCKAUUTENBHO MOMOXWTENbHLIM NPAaBOM, COCTOALUMM U3
3aOMKCMPOBaAHHbLIX HOPM, KOTOpble OMpPeaensioTcs UM, C OAHON CTOPOHbI, B Ka4yecTBe J10rMYEeCcKuX
CYX[EHWiA, a C Apyroli — BNAcTHbIX NoBeneHnit*:. B xoae Hay4yHOro 1 NpakTMUYeCcKoro OCMbIC/IEHUS], Korga
B TOM 4/C/ie YCTaHaB/IMBAETCA B3aMMHOE OTHOLLEHWe MNpasBu NoBeAeHUA APYT K APYrY, OHU HauMHaKT
dhopmuposatb cuctemy. ATOrom mHTEpnpeTauum B Hayke MeXAyHapoAHOro npasa [O/KHa cTaTb, Mo
MbIC/IM HonbAe, Takas cuctema HopM, KoTopas B Npouecce ee npakTU4ecKoro NpuMeHeHns MOXeT ObiTb
npescrasfieHa B KayecTBe e€4MHOro, BHYTPEHHE COrMacoBaHHOIMO M NOAYMHEHHOrO 3aKOHaM S1I0rMYecKoro
MbILLMIEHUS SIBNTEHUS*2,

Bmecte c TemM cucTtema npasa npeacTaer AMHAMUYECKUM SB/IEHWEM, KOTOpoe MepMaHEeHTHO
HaxoguTcsA B COCTOSHWM U3MeHeHus. B 3aToM mpouecce npoucxoauT 6opbba mMexay CTapbiM U HOBbIM
NpPaBoOM — MPOTUBOCTOSIHWE PasHbIX NIOTVK Er0 LIEJIOCTHOTO nocTpoeHus®®, Cructema npasa B COCTOSIHUM
MOCTOSIHHOIO CTaHOB/IEHNSA OKa3bIBAETCSA KpaliHe NMPOTMBOPEYMBOI B CBOMX OCHOBHbIX MOIOXEHMWSAX: OOHM
NPOTMBOPEYUMS MOTYT UMETb SAPKMIA XapakTep 1 YeTKne NposiBAIEHNUS, APYr1e Xe 3a4acTyto HOCSAT CKpbITbIi

% Holquist P. Op. cit. P. 243-258.

37 Honbpage B. 3. NMocmosiHHo HelimpasbHoe 2ocydapcmso... C. lII-VI.

% Honbge B. 3. Memoda mexdyHapodHoz20 npasa // MpaBo: exeHeaensHas opuandyeckas raseta. 1905. Ne 20. C16. 1646.
3% Tam xe. CT6. 1649-1650.

40 KasaHckwii M. E. Yka3. cod. C. 286.

1 Honbge B. 3. /lozuka npasosoli cucmemsbl. CT6. 2389.

42 Tam xe. CT6. 2391-2392.

4 Honbpae B. 3. J/loauka npasosoli cucmembi. CT6. 2396—-2398.
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xapakTtep. Camu no ce6e M3MeHEHMs1 B MpaBe MOryT MHCIMPUPOBATbLCA naeanamu, NPETBOPSSACH B XU3Hb
PEBOMIOUMOHHBLIM UM 3BOJIOLMOHHBIM NyTeM. B 3Tom oTHoweHun Honbae, ocTaBasicb KPUTUKOM UAEN
€CTeCTBEHHOr0 MpaBa, OTMEeYaeT €ee BaXHOe WCTopuMyeckoe 3HayeHue: «EcTecTBeHHoe mnpaBo
06CcNyXMnBasio 3a4ayn TBOpPYECTBA HOBOrO nMpasa». OHO BblABUTa/I0 HEKME NPaBOBblE MAEasbl, KOTOpPbIE
CNYXWN OPUEHTMPaMN AN CO3LaHUS NMONTOXUTENBHBIX HOPM*.

Takum 06pa3om, No3nTUBM3M Honbae 3akiyascs B NOCTPOEHMN HOBOW fOTrMaTUKN MeXAYHapOoLHOro
npaea, KoTopas onupanacb Obl Ha MONOXWUTENbHbIA MPaBOBO Matepvas M WUCNoNb3oBasia Obl
COOCTBEHHbIE HOPUAMYECKME KOHCTPYKLMWM, MNOAXOAALME ANS ONUCaHWUsS MeXAyHapoLHO-MPaBOBOW
peanbHOCTM. [0 MHEHWIO YYEeHOro, 3TO [O/HKHO 6bII0 MPMBECTM K CO34aHWK TakoW CUCTEeMbl
MeXyHapoAHOro npasa, koTopas cnocobcTsoBana Obl PeLUeHNo MpakTUYeCcKUX 3a4ad MexayHapoaHoii
Xu3Hu. Mpu atom ana Honbde opveHTauus Ha MpPaBOBOM Maeas He SIBASETCA HeAONyCTMMOWN, U OH
MPU3HAET, YTO KOHUENUMn, naew, MopasibHble YCTAaHOBKN HEVW3MEHHO Wrpasiv BaXkKHYO posib B CO34aHUN
NONOXMTENLHOIO NpaBa. JTU BO33PEHUSA MMET MO3UTUBUCTCKYHD HanpaB/eHHOCTb, HO BMECTe C TEM B
HMX MPWUCYTCTBYET LEHHOCTHAs COCTaBAsiolWas, Tak Kak NpaBo MpeAcTaBnseTcs COLMaibHO BaXKHbIM
WNHCTPYMEHTOM YCTPOEHNUS MEXAYHapOAHOW >MW3HW, a ero 3dIPEKTVBHOCTb 3aBUCUT OT eAUHCTBA,
COr/1TaCOBaHHOCTM 1 NOCNEA0BATENIbHOCTM COBOKYMHOIO NMOCTPOEHNSI HOPM.

Mofo6HbIA B3rNAh pasgensiv  MHOTUE  HPUCTbI-MHTEpHaUMOHANIMCTLI TOro BpeMeHu. Cuctema
MEXAyHapoAHOro MpaBa, C WX TOYKM 3peHus, Oblla BaxHa B OTCYTCTBME €AMHOW peanbHOCTH
MeXAyHapOAHOro npasa: MexayHapofHO-NPaBOBble HOPMbI He GblIN KoAUULMPOBaHLI, OTCYTCTBOBaSIN
BaXKHble MeXAyHapoAHble WHCTUTYThbl, YTO AaBasi0 KPUTMKaAM MEXAYHapOAHOro npasa aprymeHTbl Ans
ocnapuBaHuss €ero lopuauyeckoro craryca. Hombge, kak W MHOrMe gpyrue cneuvasuctbl Mo
MeXAyHapoAHOMYy Npasy, He Xeslan MAPUTLCS C TakMM NOJIOKEHNEM BeLLEei.

4. ln6epanbHasi MbIC/1b KaK KOHTEKCT

BTopbiM CTOMNOM MOCNe NO3MTMBWUCTCKOM YCTAHOBKM B BO33peHusx Honbae 6bin nnbepaniuvsm,
npeacTtaBuTenn KOTOpPOro npegnarany NpPOrpeccuBHyl0 Mnporpammy nepeycTpoiictBa Poccun  u
MeXAyHapoaHOoR xmn3HM. OcTaBasiCb BO MHOTOM pacn/biB4aTbiM 0OLLLECTBEHHO-NO/IMTUYECKNM TEUEHUNEM,
nmbepann3M BCe-Takn MOCTENEHHO ob6peTast 6osiee YeTKMe rpaHuM B peasinsix 06LEeCTBEHHOW XM3HM
06HOB/IEHHOW MNopediopMeHHOn Poccun. HecmoTpsi Ha CEermMeHTMPOBAHHYH CTPYKTYpY POCCUIACKOro
nnéepanmsama pybexa XIX—XX BEKOB, BK/IOYABLUErO 3E€MCKWUA, WHTENSIMFEHTCKUA W WHble BUAbI,
CMbIC/I0BbIM LIEHTPOM €ro pas/inyHbIX Hanpas/ieHWii ocTaBasiacb naes npas v cBO60A, IMYHOCTU. Mpu
3TOM  OT/IMMUTENIbHOW 4YEepTOl  POCCUICKOrO nmbepanuama SABAsSNACb UMHTErpauusa  pasinyHbIX
npeacTaBuTeniein 3a4acTyld HECOBMECTUMbIX TEYEHUI K HanpasieHui 06LEeCTBEHHO-MONNTUYECKO
MbICNN. VIHTeNnnekTyanbHasa paboTa B pamMkKax BCEX TEYEHWU Oblla HanpasfeHa Ha BbipaboTKy naaHoB
nepegyopMaTupoBaHusi nyGnyHol cgepbl M npaeneHus B Poccum Ha OCHOBaHMM MPaBOBbIX HOPM?®.
B kayecTBe MNONUTMYECKON WAEN KOHCTUTYUMOHHbIX nNpeobpa3oBaHuii (NpaBoOBO MOAEepHM3aLMN)
nmbepannsM npegnaran nepexog ot abCcoNOTUCTCKOrO rocyAapcTBa K MpaBOBOMY, mpeanosaraBLunii
rnobasbHble M3MEHEeHWs B MNOSIMTUKO-MPABOBOM YCTPOICTBE CTpaHbl (BHeApeHve depepanusma u
pasgeneHns BnacTeid, 3awmTbl NpaB JIMYHOCTU, YCTaHOB/IEHNE MPEEMCTBEHHOCTM B BOMPOCE O MpaBax
COGCTBEHHOCTM 1 Ap.)*. Takum 06pa3om, HeCMOTPs Ha HEO(DOPMIEHHOCTb O6LLECTBEHHO-MOIMTUYECKUX
N NapTUiHBIX CTPYKTYP B CBA3M C caMOoepXaBHbIM NOIMTUYECKMM CTPOeM, B No3gHenMnepckoin Poccum
nmbepannsM COCTOANCA Kak MOLWHOe WuAeiiHoe HanpaefieHne, BHYTPW KOTOPOrO YYeHble-lopuCThbI
pa3paboTany HOBble OCHOBbI Ny6/IMYHOMO M YACTHOrO NpaBsa, KOTopble MOI/IM HalTW CBOE NpakTuyeckoe
BOM/IOLLEHVE B ByayLmx pedhopmax.

OpreHTMPOBaHHbIN Ha Hayasa npasa NoAXoA K pacCMOTPEHMI0O U KOHCTPYMPOBAHMUIO pPeaslbHOCTW B
pamkax poccuiickoii nnbepasibHON napagurMbl NEPEHOCUCS U Ha BONPOCHI MeXAYHapOAHO! NMOANTUKMN 1
MexayHapogHoro npasa. [pu 3TOM OTMEYaeTcs, YTO WHCTUTYLMOHaIM3auMs MUPOTBOPYECKMX
ycTpemseHnii B Poccun B mpuHLuMNe BO3HMKNA B CBSA3M C POCTOM NMbGepasibHbIX NOAUTUYECKMX CUAl, a

4 Tam xe. CT6. 2394-2395.
4 |llenoxaes B. B. /lu6epanusm 8 Poccuu 8 Hauane XX geka. M. : Monutudeckas saHuuknoneaus, 2019. C. 18-56.
4 MepyweBckunii A. loslumMuYeckue COYUHEHUSI: MPago U Bacmb 8 YC/I08USIX coyuasbHoli mpaHcghopmayuu. M. ; CIM6. : LieHTp
r'yMaHuTapHbIX MHULMATUB; YHUBepcuTeTckasa kHura, 2015. C. 167-168.
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Takke nubepanunsaumeit rocyfapcTBeHHON MOAUTUKKM B CTpaHe nocne lMepBoii pycckoii pesBosouun®.
NnbepasnbHble MbICUTENN, cpeaun KOTOPbIX cnegpyet ocobo YNOMSIHYTb nmeHa
M. H. Muniokosa (1859-1943), J1.A. Kamaposckoro, .[. Adonropykosa (1866-—1927)%, BblABUHYNU
aNbTEPHATUBHYI0O MOAENb MOCTPOEHMS MeXAYHapOAHbIX OTHOLUEHWIA, OCHOBAHHYH) Ha HeHacunum u
YTBEPXAEHUN MUPHbIX CPEACTB pa3peLLeHnst MexayHapoaHbIX CNOpOB.

MapanensbHO ¢ paspacTaHNeM U MHCTUTYUMOHaNN3aLmein BHYTPU CTpaHbl POCCUCKUI Nnbepannsm
WHTEPHALMOHANIM3MPOBA/ICS, BCTpaMBasiCb B MEXAyHapOAHOE COOOLECTBO €AMHOMbILLIEHHUKOB,
KOONepupYyHOLLMXCA BOKPYr WAEW YCTAHOBMEHMS MPOYHbIX OCHOBAHWIA MeEXAyHapoAHOro npaBa W
BOABOPEHNA MUPa B MEXAYHapOAHbIX OTHOLEHMAX. MMpeacTaBuTenn aTOro UHTEN/IEKTYaNIbHOro TeUYeHNs
COCTaBUIMN  [BWXEHWE CTOPOHHWKOB MUpa, OpraHM3aLvOHHONW OCHOBO KOTOPOrO  BbICTYMWN
HaLMoHa/bHble 06LLEecTBa MUpa, a Takke MeXayHapoaHble KoHhepeHummn, npoxoamsLune ¢ 1889 roga u
B KOHLIe KOHL0B TpaHChOpMUpPOBaBLUMECS B TaK HasbiBaeMblii MeXxnapnaMeHTCKWiA CO3 C NMOCTOSIHHO
paboueii CTPyKTypoli B BuAe MexayHapogHoro 6opo mupa‘s.

B pamkax nnbepasibHbiX BO33peHUii MexayHapogHoe npasocyame BUAENOCh OAHVMM W3 3/IEMEHTOB
nporpecca UMBWIM3aLMN M MEXAYHApOAHOro npasBa. Y4eHble CTPEMUINCb MPOBECTU €AMHYH JIMHWIO
NPEEMCTBEHHOCTU OT a@HTUYHbIX apouTpaxei K COBPEMEHHLIM MeXAyHapoaHbIM CyAebHbIM opraHam,
yKasblBasi Ha BO3MOXHbIi 6O/bLIONK NOTEHUMaN MexAyHapoAgHOro npaeBocyavsi B fefie YCTaHOB/EHWS
NPOYHOro Mupa B GyayuwieMm. ITO CTAHOBMIOCH BO3MOXHbIM BBWAY MOBCEMECTHOIO pacrnpoCcTpaHeHus
apbuTpaxHoii npoueaypbl B Aefie yperynnpoBaHus CNopoB MexXay CyBepeHHbIMU rocyaapcrBamMu cpasy
nocsie OKOHYaHUsI HaNoEOHOBCKMX BOVH™.

Mofo6HbIE BO33pEHMS TakkKe Obl/IM CBOWCTBEHHbI POCCUACKOMY MUPOTBOPYECKOMY ABWXEHUI. Tak, B
yctaBe O6wectBa mupa (1909 rog), co3gaHHOro B 3Moxy smbepanv3aumu Mocne nepBoli PyCcCKOi
peBonouMmM, €ero uenb cdopmynupoBaHa cnegylowmm obpasom: «a) HayyHas paspabotka wu
nonynspu3auns OCHOB MEXAyHapo4HOro npaBa W pacnpocTpaHeHve B 06LecTBe 34paBbiX MOHATWIA O
MeXAyHapoAHOM Mupe, TPETEeNCKOM cyae W MeXAyHapofHblX KoHdpepeHuusix mupa»®l. B cBAsM ¢
nnbepasibHOW MHAOKTPUHALMEN MHOTUE HOPUCTbI-MHTEPHALNOHANUCTLI BTOPOI NOM0BMHbI XIX — Havyana
XX BeKa, OpUEHTUPYSACH HA LEHHOCTU NpaBa W OTKPbITOCTU, YTBEPXAAIM, YTO MEXAYHAaPOAHbIA NoOpsAoK
[O/MKEH BbICTPaMBaTbCSl Ha TEX e AEMOKpaTUYecKMX MPUHUMMIAaXx, YTO U HauMoHa/bHbIi. OCHOBaHUEM
ToMy Oblna 6e3ycnoBHas Bepa B BO3MOXHOCTb CMeEHbl NapagurMasibHbiX YCTAHOBOK B OTHOLLEHMSAX
Mexzy rocyaapcTeamm®?,

5. b. 3. Honbge o mexayHapoaHOM npasocygun

K npobneme wmexayHapogHoOro npasocyausi Hombae nogxogwn CO BCEl Cepbe3HOCTbH. Ec/im uHble
Hay4Hble CHOKETbl OH paspabaTbiBas OT C/y4asd K Caydaw, TO K BOMPOCYy 06 yuypexaeHun opraHa
MEeXAYHapoAHON loCTULMKM, KOTOpas B €ro pacCyXieHusX Bblpaxasiacb B WUAee MNOCTOSAHHOIOo
MeXAyHapogHoro cyfa, MMelolWero o6s3atefibHyl0 A7 BCeX [0CYyAapCTB  OPUCOMKLMIO MO BCEM
MeXayHapoaHbIM BONpocam, OH BO3BpalllasiCA BHOBb UM BHOBb Ha MPOTSXEHUW MHOrUX NeT. MNMpu aTom B
OoT/InYMe OT MHOIMMX JiMbepasibHO HACTPOEHHbIX HOPUCTOB-UHTEPHALMOHAIMCTOB pybexa XIX—XX
cTonetTnini HonbAe He yaensan CToNbKo Xe BHUMaHWA npobneme MHbIX Cnocob0B MUPHOTO paspeLleHus
KOH(O/IMKTOB  Mexay rocygapctBamu, a Takke 6osee o6ueir Teme co3gaHust yHMBEPCaslbHOM
MeXOyHapOo4HOW opraHusaumm — opraHa noggepXaHusa Mmvpa n 6e3onacHocTw.

MepBble paboTbl HoMbAe NO MeXAyHapPO4HOMY MPaBOCYAMIO OTHOCATCA KO BTOPOR nonosmHe 1900-x
rogos. B 310 Bpems OH npenogasBas psg AUCLUMNMH, B pamKax KOTOpbIX 06CyxAanacb HCTULMS NO
MeXAyHapoAHbIM criopam (B YacCTHOCTU, MEXAyHapoAHble OTHOLIEHUS®® 1 MexayHapodHoe npaBo>t).

47 WnmoxuHa P.M., CaewmkkoB [.A. Pocculickuli nayughusm u 3anadHoe Mupomsopyecmso 8 Hadyasne XX B. (cmaHos/ieHue u

dessime/sibHocmb  pocculickux obwjecms mupa) /I fonzuli nymb Pocculickoeo nayugusma: KMoeasn MexoyHapooHo20 U
BHYMPEHHE20 MUpa B8 Pesiu2u03HO-ghu10coghckoli U obujecmseHHo-noaumuYeckol mbic/iu Poccuu | oTB. pea. T.A. MNaenosa.
M. : B/ PAH, 1997. C. 180-183.

4 M. 4. Lonropykos, B 4aCTHOCTH, BbICTYNW/I [NABHLIM UHULMATOPOM co3gaHus O6uiecTsa mupa B Mockse (1909 rog).

4 Cortright D. Peace: A History of Movements and Ideas. Cambridge : Cambridge University Press, 2008. P. 25-44.

50 Fassbender B., Peters A. The Oxford Handbook of the History of International Law / ed. by B. Fassbender, A. Peters. Oxford :
Oxford University Press, 2012. P. 146-152.

51 Ycrae «O6uiecTBa mypa». Mockea: b/u, 1909. C. 1.

52 Koskenniemi M. The Gentle Civilizer of Nations: The Rise and Fall of International Law 1870-1960. Cambridge : Cambridge
University Press, 2004. P. 1-41.

5 Honbge B.3. Mpoepamma 10-mu nekyuli Ha memy « TeHOeHYUU pa3sumusi COBPEMEHHbIX MExXAYHapPOOHbIX OmHoweHul» /| OP
PHB. ®. 529 (b.3. Honbgae). Eq. xp. 58. /1. 1.

5 Honbge B. 3. Mpoepamma Kypca mexdyHapodHoezo rpasa // OP PHB. ®. 529 (5.3. Honbae). Ea. xp. 59. /1. 3.
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OcHOBHOI e MaccuB TpygoB Honbae, B KOTOpbIX uAaes 06sa3aTenbHOro MexayHapogHOoro cyga
aHanM3mpoBsanacb, KOHCTpPyMpoBasiacb M nponaraHaMpoBanach, cosfasasica B nepuod ¢ 1908 roga no
cepeanHy 1920-x rogoB. OTO O4YepkKM U CcTaTbW, OMNy6/AMKOBaHHblE B  HPUANYECKOA U
00LEeCTBEHHO-NOMNTUYECKOW nepuoaunke. Moao6bHbIM dhopmaTt AaBan aBTOpYy BO3MOXHOCTb 06pallarbes
He TOMIbKO K MpeacTaBUTeNsM akafemMudeckol cpefpbl, HO U K 6onee LUMPOKOMY Kpyry uutarenei,
3aMHTEpPEeCOBaHHbIX B OOCYXAEHWM OCTPOr0 MeXAyHapOLHO-NPaBOBOr0 M MNOSIMTUYECKOro BOMpoca,
KOTopblM 3aHuMasica Honbge. Mpy 3TOM CTOUT OTMETMTb, 4YTO MpobremaTnka MexayHapogHOoro
npaBoCyanst y)Xe MHOrO JieT AMCKYTUpPOBaslaCb Kak Ha CTpaHuuax HayyHoW simTepatypbl, Tak U B
06LECTBEHHO-NO/IMTUYECKNX COUMHEHUAX®. BaxHoe MecTO B Kpyry u3gaHuii, B KOTOpbIX nedyaTtasicst
Honbpe, 3aHMMana exeHenensHasa topuandeckasn raseta «lpaso», Bbixoguslwasa B 1898-1917 rogax.
HecmoTps Ha cBOW cneumanusaumio U npogeccroHasIbHY0 Hanpas/eHHOCTb, OHa uUMena LUMpPoKoe
XOXAEHNEe B POCCUIICKOM O6LLECTBEHHOM MPOCTpPaHCTBE Tex JieT. [1o c/ioBamM OAHOIO U3 ee pefakTopoB
N.B. lecceHa (1865-1843), uncno nognucymkoB Aocturno 10 Thicsd, 4TO 6bI10 GecnpelefeHTHO Ans
npodousibHOro n3aaHus®®. ABtopsl «MpaBa» He 60SIMCb NOAHMMATL OCTPble 06LECTBEHHO-NONUTNYECKNE
BOMPOChI, XMBO pearnpoBasin Ha akTyasibHble COObITUA B Poccun U B MUPE, OPUEHTUPYSACH Ha LLEHHOCTH
3aKOHHOCTW, NpaBs 1 cBO6OS, INYHOCTML.

OTnpaBHOI TOYKOI aHaM3a BO33peHWii Honbge Ha MexayHapoAHOe npaBocyaue BbICTynaeT ero
ctatbd 0 [aarckoii koHdpepeHumn 1907 roga. CKBO3b MNpU3MYy PaCCYXOEHUA O >KenaTesibHOCTK
HaCTYMN/IEHUS «UapCcTBa MyUpa» OH AOCTaTOYMHO CKEMTUYHO OLEHMBas UTorM BTopoii KoHdepeHuun mupa,
B KOTOpOIi cam NpvHMMasT HEMOCPEeACTBEHHOE y4yacTue. B yacTHocTw, HombAe ykasbiBasl, YTO B pamMmKax
3TOl AMNIOMAaTMYecKol BCTpeun 06CyxaeHne caMoro HacylHOro BOMpoca, a UMEHHO HeobxoAMMOCTH
pa3opyXeHusi, 0CTanocb 3a 60PTOM®’. YUACTHUKMA OTPaHUYMANCL CAEPKAHHLIMW YKa3aHUSIMU Ha TO, YTO
3Ta npob6nema pfocToiiHa 6onee feTanbHOro uK3yvyeHus. B kauecTBe €AMHCTBEHHONO 3aMETHOro
OOCTWKEHNST KOHgoepeHUMin pybexa XIX—XX cTonetuin B Aene ycTaHoB/MeHMs mMupa Honbge oueHvBan
[IOrOBOPEHHOCTM, KOTOpbIE YCTaHaBMMBa/IM CPECTBA MUPHOTO PaspeLLleHnst MeXayHapoaHbIX CropoB®e,
Tak, goctmwkeHnem 1907 roga cTasio yupexgeHne MexayHapoaHoli Npu30oBoi NanaTbl AN paspeLleHus
CMOpoB O 3axBare BOWLLMMW CTOPOHAMW TOProBbIX CYAOB W rPy30B Ha mope. Honbae cuutas, 4To
Ha/IMuMe NogoGHOr0 MHCTUTYTa HEMPEMEHHO CTaBW/I0 rocyAapcTBa nepes Heobxo4NMMOCTLH MPUCTaSIBHO
cneguTb 3a COOMOOEHVMEM MEXAYHApOAHO-NPaBOBbIX HOPM MOPCKOW BOWHbI, TakK Kak BcsKas
Hey[0BMEeTBOPEHHAsA peLleHneM HauvoHabHOM Npn30Boi nasatbl (06bIMHO CNOP paspeLlasncs B opraHe
rocyfapcrtea — 3axBaTuuka COOTBETCTBYIOLLEINO Kopabss Wau rpysa) CTOpoHa MOorfa OCrnopuTb ero Ha
MeX/yHapoAHOM YpoBHE®. B KauecTBe elle OAHOr0 AOCTWXEHWsI MO pesynbTatam BCTpeun Honbae
paccmatpmBasl KOHBEHUMIO 06 OrpaHvyeHun B MNPUMEHEHUUM CUMbl NPU B3bICKaHWM MO AOrOBOPHbLIM
[l0NTOBbIM  06s13aTenbCTBamM®. [laHHbIli [OroBOp OrpaHuyvMBas BO3MOXHOCTb CWU/IOBOTO BO3AENCTBUS
rocyfapcTB-KpeguTopoB Ha rocygapcrBa-fO/MKHUKOB, 00s3aB WX npeaBaputenibHo obpalwarbcs B
apbuTpax, npoBeAeHWe KOTOPOro OCYLLECTBNANOCL B COOTBETCTBMM C KOHBEHLMEA O MUPHOM
paspeLLeHnn MexayHapoaHbIX CTONTKHOBEHWIA.

B npogomkeHne pacCcyxgeHunii 0 CpefcTBax YpPerynumpoBaHus MeXAyHapoAHbIX crnopoB Honbge
KPUTUKOBa/1 HEKOTOPbLIE aCneKTbl YCTPOMNCTBA MEXAYHapPOAHON cTuumn. B yacTHOCTKU, OH cumTan, 4To
MocTosiHHas nanaTta TpeTeilickoro cyga B [aare, co3gaHHasd no utoraM KoHglepeHuun 1899 ropaa,
npeacTaBnsieT coboii He 6osiee 4eM CIMCOK apObMTPOB, HasHa4YaeMblX ocyAapcTBamMu, U He UMeEET
afleKBaTHOW OpraHn3aLMoHHO CTPYKTYpbl. Bonpoc o ToM, 3a4eiicTBOBaTb /I 3TOT apOUTPaKHbI CMINCOK,
onpefensisica BOSEU3bSB/IEHNEM rocygapcTs. Honbge cuutan, yto MNocTosiHHas nasiata TPeTenckoro
cyfla 3aiiMeT Haj/iexallee MecTo B MeXAyHapOHOWN XU3HW TOMIbKO B C/lyyae WHCTUTYLMOHamM3aunm
3TOr0 opraHa B KayecTBe NMOCTOSHHO AeNCTByloLWero n obssarensHoro. MNocnegHuii acnekT TpakToBasics
UM Kak 00513aHHOCTb rocyAapcTB nepefaBaTb Ha pacCMOTPEHME MeXAyHapoaHOoro cypa nwboii crnop

%5 OTMEeTMM camble XapakTepHble NMPUMEPbl B pamKkax POCCUIACKOrO KOHTEKCTa Tex f1eT, CPean KOTOpbIX Kraccuyeckue paboThbl
M3BECTHOIO CreyuanvcTa no MexayHapogHoMy npasy W O6LLEeCTBEHHO-NonMTMyeckoro geatens J1. A. KamapoBcKoro, BK/oYas
ero magnum opus «O MexayHapoAHOM cyfe» (nepsoe u3gaHue Bbilwno B 1881 rogy), a Takke Tpyd NOUTUKA, Y/ieHa
locypapcTBeHHO aymsi IIl co3biBa B. B. TeHuwweBa «BeuHblii Mup 1 MexayHapoaHblili TpeTeiickuid cya» (1909 ropg).

% Conosa A.M. Masema «[Mpago» u yeHsypa 8 koHye XIX — Hasane XX 88. I/ BecTHUK MockoBckoro yHuepcuteTa. Cepus 10.
XypHanuctuka. 2018. Ne. 1. C. 105-107.

5" Honbfe Takxe CetoBas Ha To, YTo Nogo6HOEe NPOU30LLIO U Ha MNepBoii KoHgepeHUmn Mupa B Maare B 1899 roay.

% Honbae b. 3. Bmopas koHghepeHyusi mupa: O4epk // BecTHuk EBponbl. 1908. Ne 1. C. 464-470.

%9 Tamxe. C. 480-481.

% Tamxe. C. 486-487.
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Mexay Humu. o MHeHuio HonbAe, 370 npeacTasfieHve 6bl10 He TOMbKO MNA0AO0M AOKTPUHA/IbHbIX
M3bICKaHWA, HO W NPEAMETOM HaCyLHbIX OOLLECTBEHHbIX YasHWA, BbIPaXaBLUMXCA B 3aAB/IEHUAX
06LLEeCTBEHHBIX N NONUTUYECKNX AeaTeneil, a Takke B npecce. MpoBan Maarckmini MUPHbIX KOHEePEeHL Wi
B 37Ol chepe Honbae cBA3bIBa Cpeay NPoYeEro ¢ Tem, YTo NPeACTaBUTENSAM LMBUIN30BaHHbIX HALMWA He
ya/1ocb JOTOBOPUTLCS 06 OCHOBOMOMAratoLLyx napameTpax MexayHapoAHON CTULmMm®.,

K Teme wmexpayHapogHoro npasocyaus Honbae Bo3Bpawaics B ABYX CTaTbsX, MOCBSALLEHHbLIX
peLleHnto apbutpaxa no kacabnaHkckomy mHumaeHTty 1908-1909 rogos. Ha npumepe M3 akTyasibHOiA
apbUTpaxXHO NpaKkTUKU OH packpbll psf  BaXHbIX TEOPETUYECKMX MOMIOXKEHWA O npupoge
MeXJyHapoAHOro cyda, nogdvepkuBas 6Ge3yCrioBHYKO BaXKHOCTb Kacab/iaHKCKOro gena — OAHOro u3
HEMHOrMX Ha TOT MOMEHT npeLefeHTOB nepejayn paccmoTpeHus crnopa [locTosiHHoM nanate
TpeTelickoro cyga B laare, a Takke Kak cnopa, B KOTOPOM y4yacTBOBa/M Bedylive eBpomnenckue
aepxaBbl — OpaHuma un lepmaHus. B pamkax pfena paccMaTtpuBasiC BOMPOC O KOHKYPEHLUM
IOPUCAMKLUIA OKKYNALMOHHBLIX BOMCK ®PpaHLmn, ¢ OfHOI CTOPOHbI, a C Apyroli — npeacTaBuTeNnsbCcTBa
fepmMaHMM B OTHOLUEHWM [Ae3epTMpoB M3 (hpaHLy3CKOro VIHOCTpaHHOro ferMoHa, pasMeLleHHOro B
Mapokko. [MoAMTUYECKMA CMbICA NPOTMBOCTOSIHWUSA BbIPA3WICA B COU3MEPEHUW aBTOPUTETOB [ABYX
CufbHenWwmx cTpaH. YacTb 6exaBLumx congat 6biv nogaaHHbIMU FepMaHun. B CBA3W C 3TUM YMHOBHUKU
repMaHCKoro KOHCY/NbCTBa PeLUnn BbiBE3TU X 3a npedensi Mapokko. OgHako nocagke Ae3epTMpoB Ha
CYOHO B KacabnaHKCKOM MOpTY BOCMPEensATCTBOBa/IM (ppaHLly3ckue oduLepbl, HanaBLIMe Ha KOHBOW U
yrpoxasLuve unieHam muccun. Camu 6ernelbl 6b111M 6poLLeHbl (hpaHLy3aMu B TIOPbMY®©2,

B xoge neperoBopoB 6bl10 pelleHO nepefaTtb BOMPOC O MpaBoTe WAWM HemnpasoTe hpaHLy3CKoii 1
HEMEeLKOn CTOpPOH Ha paspelueHue TpeTeickoro cyaa. MNMpumeHnTensHO K obpaieHuto B cyn Honbge
nogyvepkuBas BaxHYl A1 HEr0 MO Hen3bexHol TpaHcdopmaumn KOHANKTa U3 NOMTUYECKOTO B
cyry6o topuguueckuii. Becsikoe 60sblIOe NOAUTUYECKOE CTOSIKHOBEHWE TOCYAAapPCTBEHHBLIX WMHTEPECOB
«JI0Ka/IN30BbIBAETCA», KakK Obl NPUHMMAET CBOW WCTUHHBLIA BWA W pasmep, KOrga ero paccMoTpeHue
nopyvaeTcsi opraHy MeXxayHapoAHOro npasoCyams, U B CUJly STOTO COMYTCTBYHOLWAA NOMeMuKa nwaeTcs
cBoeli ocTpoTbi®®. o wWToraM paccMOTPeHUst cropa apouTpbl ONpPeaenvav NpuMat PUCAUKLAN
dhpaHLy3CKMX KOMOHWAsIbHbIX BOWCK Haj MOTHOMOYMAMY TFEPMaHCKOro KOHCynbcTBa. [lpu 3TOM
OTBETCTBEHHOCTb FEPMAaHCKMX areHTOB 3a MOMbITKY YKPbITUS AEe3epTUPOB He 6Gblna NpusHaHa cyaoMm, a
(hpaHLy3CKMM BOEHHbIM BMEHSIOCb B BMHY, YTO OHM HE OTHECNNCb C [AOCTOMHbIM MOYTEHNEM K
MOKPOBUTENLCTBY KOHCYNbCTBa®. Hosbhe ykasbiBasl: JaHHOE pelleHue 6bI/10 KOMAPOMWUCCOM, YCTYNKOI
cpasy [BYM CTOpPOHaMm B CW/y TOro, YTO MeXAyHapoAHas HCTULMS elle He OKpensaa W Hyxganacb B
YTBEPXAEHUN CBOEro0 aBTOPUTETA, a 3TOr0 OHa Mor/a f06UTLCS TOIbKO C MOMOLLLH NPUMEHEHNS Takmux
NoAxo40B, KOTOpble YycTpavBann Obl BCEX 3aWHTEPECOBaHHbIX CTOPOH. [lofobHOe ymepeHHoe
npasocyane Morio Gbl CTaTb OCHOBOI A8 pacnpocTpaHeHus NpakTyky nepegayn aen Ha paccMoTpeHne
apOouTpakHbIM  CyAe6HbIM opraHam, copMMpoOBaB TeM CaMbiM YOEXAEHHOCTb T[OCyaapcTB B
HEOB6XOANMOCTU COBEPLLEHCTBOBAHWS CyAa B YCTAHOB/IEHWM MPUHLMNA HE3aBUCUMOCTU Cyaei®s.

B aToli xe cTtartbe Hombge Bbipasua MbIC/b O TOM, YTO AasibHeliee pasBuTuEe MeXAyHapoaHOl
cyne6HO BacT MOXET MATU He NyTeM O6LLEr0 MeXAyHapoAHO-NPaBOBOro yperyiMpoBaHus Bonpoca Ha
KOHpepeHuuax (oH cunTan, 4To BTOpas koHdepeHums Mupa BNOSIHE AoKa3asia HEBO3MOXHOCTb 3TOr0),
HO Yepes apbUTpaxHbIE COrMalleHNst OTAEMbHbIX FOCYAAapPCTB APYT C APYrom®e.

C yMepeHHbIM 3HTY31Ma3MoM HonbAe Npogo/mkun TeMy MeXAyHapOAHOR HCTULMN B CBOEN peyun Ha
TOpXXeCTBEHHOM 3acefaHun O6LiecTBa Mypa No cryyar NpubbITha hpaHLy3CcKoi aeneraummn B hespasne
1910 roga. Bbipaxas HepoBepue K naee yTBEPXKAEHUS B COBPEMEHHbIX peannax Havan defepaTnBHOro
nopsgka, Honbge, ogHako, OTMeyasl, YTO B OTHOLLEHUSIX MeXAy rocyfapcTBamy NPOUCXOAAT SBHble
n3MeHeHusl. B kauecTBe Takoli CYLLHOCTHOI HOBauuW B 06LLEHNW HAPOAOB OH BUAEN YKOPEHEeHWe uaeun
MeXAyHapoAHOro cyJa B MpaBOCO3HaHWM 06LlecTBa, KOTopas YKpennsiach JecaATunetue 3a
fecsatunetuem 6narogapsi ycunvsM OOLLECTBEHHO-NONUTUYECKMX ABWXEHWA n rocypapctB. Honbge
oTMeYan ABe JIMHUKU paboTbl HOPUCTOB M aKTUBWUCTOB MeXAyHaponHoro cyaa. Nepsyto OH CBA3bIBa/I C

61 Tam xe. C. 482—490.

52 Honbge B.3. Tpemelickoe peweHue Mo kasabnaHkckomy desy [/ MpaBo: exeHeaensHan opuanyeckas raseta. 1909. Ne 34,
CT16. 1817-1819.

6 Tam xe. CT6. 1820-1821.

5 Tam xe. CT6. 1823-1824.

%  Tam xe. CT6. 1881-1884.

6  Tam xe. CT6. 1885-1886.
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nponaraHgoil ugen Takoro npaBocyausi B 06LIECTBE ¥ NPaBUTENbCTBEHHBIX Kpyrax®’. BTopas kacasiach
YCWINA  NpodhecCcMoHaIoB MO  Pas3bsACHEHMIO C/IOKHLIX BOMPOCOB OpraHM3auuyM Uu  KOMMETEeHLMM
MeXAyHapodHoro cyaebHoro opraHa LwWuWpoKoi nybnvuke. B 3Tom Tekcte Honbae noaxogun K
oTCTauBaembIiM MM MPUHLMNAM MOCTOSHCTBA U 06A3aTebHOCTU MeXAyHapo4HOro NpaBoCyAus Kak K
AMCKYTVPYEMbIM NPo6emMam, KOTOpbIe XAyT CBOEro paspeLleHns cuiaMm Haykm 1 npakTukn®e,

B ouepke «MexrocyfapCTBeHHbIi Cyf B HOBEMWWX MeXAyHapoAHbIX Jorosopax» Honbge
paccmaTtpvBasl NpOLEecC Pas3BUTUSE MEXAYHApOAHOro apouTpaxa B [ABYXCTOPOHHUX COr/lalleHusX,
KOTOpbli B camMoM Hauvasie XX Beka Habpas HeBeposiTHble 060poTbl®®. Peakuusi Hosbae Ha
npovcxogsiiiee 6Gblia CAEPXKAHHO-OMTUMUCTUMYHON. C ero TOYKM 3peHust MOCTEMNeHHOe paspacraHue
NPaKkTUKM 3ak/l4YeHns NoJo6HbIX [OrOBOPOB BeAET K «CBSA3bIBAHUIO» FOCYAApPCTB 06LLei npaBoBOi
CeTblo, B paMKax KOTOpPOIi KaxAapblii cnop 6yaeT paspeluarbcs NOCpeAcTBOM CcyaebHbIX npoueayp.

YKazaHHOe «pa3pacTaHue» MOXeT cAenarb fBbl0 MeXAyHapogHble peanuun 6yayliero, onucaHue
KOTOPOro MpouMTMPOBaHO B Havyasie 3TON cTaTbu. BmecTe ¢ Tem Honbae BMAeN MHOrO TpygHOCTel Ha
nyTM K 3ToMy 6yayuiemy, HenocpeACcTBEHHO CBA3AHHbIX C NPOBAEMHbLIMU NOMOKEHNAMI COrNnaLleHnin 0o
apbutpaxe’™. Tak, MHOrMe OTAe/bHble [OroBOPbl COAEPXAT OFOBOPKM O «KM3HEHHbIX WHTepecax»,
«4YECTU», «CYBEPEHHbIX MpaBax» U UHble, KOTOpble SBHO BOKMPYIOT Nepexos K apbutpaxHoi npoueaype
MO MHOTUM KaTeropusiM cnopos. Kpome TOro, AOroBOpbl OMEPUPYKT MOHATMEM «CMOPbl NPaBOBOrO
XapakTepa», TeM cambiM onpeaenss Kpyr KOHPMKTOB, KOTOPbI MOXET paccMaTpuBaTb CyAe6HbI opraH.
Honbae Buaen B NOAOGHLIX HOPMax OrpaHUYeHne BO3MOXHOCTU WCMO/b30BaHUST apOUTPaXHOro
mexaHusma’™.

OpfHako 0 HeKoTOpbIX Mogensx Honbae OT3biBasiCA NOMOXUTE/BHO, B HACTHOCTM O AaTCKOM BapuaHTe
foroBopa 06 ap6uTpaxe’, KoTopblii HanGonee 61M3KO MOAOLLEN K peanu3aumn ngen o6s3aTeslbHOCTy
NpaBOBOrO paspelleHns crnopa. Tak, CorflaweHusiMM  YKasaHHOro Tunma BBoAguMacb npocTas
dopmynupoBka, onpefensiBlias, 4To /obble Chnopbl, He paspeLleHHble AMNIOMAaTUYECKUM MyTeM,
[OMKHbl ObITb MepefaHbl Ha paccMOTpeHue apbuTpaxHoro cyga. Honbae Buaen B TakoM noaxone
YCTaHOBMEHME [O0CTaTOYHO LUMPOKUX MNpPedenoB KOMMETEHUMM npaBocyaus. OfHako Ha npakTuke
coxpaHsfiacb HEBO3MOXHOCTb Mepefayn crnopa, BO3HUKLLEr0 MeXAy rocyapCTBOM WM MHOCTPAaHHbLIM B
OTHOLUEHUN HEro noAJAaHHbIM, TaK Kak CropHble CcuTyauuu Mofo6HOM kaTeropuy npeanvcbiBanoch
paspellaTb B cyfe 3TOro Xe rocyfapcrtea, B YeM Honbae BuAen HefocTaTok Nofo6HbIX A0roBopoB. OH
aprymMeHTMpoBasl, 4TO TpeboBaHMe B  TakOM  KOHQUIMKTHOW  CMTyaumMum  MOXET  HOCUTb
MeXyHapoAHO-NPaBOBO XxapakTep’®,

PaccyxaeHus o cknagbiBaroLeiica B nepBoe gecatuietme XX Beka CetM apOuTpaxkHbIX cornalleHnii
BHOBb MOABOAWN HoNbAe K KPUTUYECKOMY OCMbIC/IEHUIO MHCTUTYTa [OCTOSHHONM nanaTbl TPeTeicKoro
cyga B laare. C OAHOW CTOPOHbI, MMEHHO 3TOT OpraH B KayecTBe CyAe6GHON WMHCTaHuuWM un3bupaaun
nogasnsiollee 6GOMbLIMHCTBO TOCYAapCTB B CBOMX [OFOBOPEHHOCTAX 06 apbuTpaxe, Tem cambiM
nofyepkmBasi aBTOPUTET MOJSIOA0rM0 MeXAyHapoAHO-NPaBoBOro MHCTUTYTa. C ApYroil xe — TBOpPeHue
MepBoii MUPHOIT KOH)epeHLMN BCe eLlie 0CTaBasioCh B ras3ax Honbae NpocTbiM CrMCKOM apbuTpoB™.

MepexnB KPOBOMPO/IUTHLIE BOWHbLI, PEBOMIOLMOHHbIE MPOLECCHl U pacnapl rocyfapcts, Honbae Tem
He MeHee He OCTaBW/ CBOell y6exAeHHOCTM B Heob6XOAUMOCTM MNOCTOSIHHOTO M 0653aTesibHOro
MexayHapogHoro cyga. HaobopoT, OH cuuTasl, 4yTo nocne [lepBoii MMPOBOW BOWHbLI Hapodbl BCe
OTYET/IMBEE HAauYMHAIOT OCO3HaBaTb HEOOXOAMMOCTb YCTAHOB/IEHMS NOA/IMHHOTO MUpa MeXay COOGON.
Honbae cumtas, 4To nogobHoe BuAeHME CTas10 O6LMM MECTOM ANS MNOMUTUYECKUX 3/IUT BCEX BOKHILLMX
rocygapcts (Mpuyem yxe BO BpPEMS CaMOl BOIHbI), KOTOpble TeM CaMbIM OTKPbITO BblpaxalT CBOe
XenaHue yupeanTb MeXAyHapOHYH0 OpraHu13aLmio Kak cpescTBo obecneyeHuns Mupa’™.

5  Honbge b.3. Bydywee mexdyHapodHo2o mpemelickoeo cyda I/ MpaBo: exeHefenbHas topuanueckas raseta. 1910. Ne 7.
CT6. 343-345.

%  Honbge B5.3. Tam xe. CT6. 348-350.

5 OH xe. MexaocydapcmseHHbili cyd 8 Hoseliux MexdyHapodHbIx doeosopax. CT6. 1525.

0 Tam xe. CT6. 1527.

™ Tamxe. CT6. 1527-1533.

2 Psp AOTOBOPOB, KOTOPbIE 6bINM 3aktoUeHbl Mexay JaHueit u FfonnaHavein (1904 rog), OaHueii n Utanwueii (1905 roa), AaHwveit
1 MNoptyranueii (1907 roa), Utanueii n Ffonnasgpeii (1909 rog). CM. nogpo6Heii: Tam xe. C16. 1536-1537.

3 Tamxe. CT6. 1536-1539.

" Honbge B. 3. MexaocydapcmaeHHblli cyd 8 Hogeliwux MexdyHapodHbIx dozosopax. CT6. 1540-1541.

s OH xe. J/luza Hapodos // MexayHapogHas NoIMT1Ka U MMpoBoe xo3aiicTBo. 1918. Ne 1. C. 53-55.
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Ha 6a3e pacCMOTPEHHbIX UM My6/IMYHbIX 3asBAEHNIA N NPeA/I0KEHNA NONNTUKOB CTPaH — Y4YacTHWUL,
BOWMHbI, a TaKke psga MUPHbIX WHMUMATWB, HonbAe KoHcTatupoBas opMupoBaHME «MUPHONA
nporpamMmbl, BK/OYAlOLLE COBOKYMHOCTb 3/71eMeHTOoB»’®. Tak, B cTaTbe «/lura Hapogos» 1918 roga
Honbge ykasbiBasn, 4To ee a4poM 6bi10 cozgaHune Jiurm Hauwuii (Jinrm Hapoaos, Kak 3T0 0603Ha4aeTcsi B
caMOM TeKCTe ou4epka), KoTopasi MOHMMaslacb Kak MpaBoOBas oOpraHv3auusl, ydypexpaeHHas Aans
obecneyeHuss mupa n cnpasennmsocT. OAHOM 13 HEOBXOAMMBIX OCHOB HOBOIO Nopsgka AO/MKHO Obli1o
cTaTb OrpaHMyYeHVe BOOPYXEHWUA. BaxHeiwen cocTaBnsowein CTaHOBW/ICSA MeXaHn3M 06s3aresibHOro
MeXayHapoAHoro cyaebHOro pasbupartenibcTBa, KOTOPOe MO0 OblTb  MOAKPENSIEHO  CaHKUMeld
MeXAyHapoAHbIX CU/ WN Xe camoro opraHa npasocyaus. HakoHel, HOBOe MexAyHapoaHOoe npaso
[O/MKHO OblI0 MOKOWUTLCA Ha MPUHLMNAX HEe3aBUCUMOCTU U TeppuTopuasibHOM HEeNpPUKOCHOBEHHOCTM
rocygapcts. Cornawascb BO MHOMMX acrneKkTax C HaMeUYeHHbIM M/1aHOM NepeycTpoiicTBa MeXayHapoaHO
XMW3HW, HonbAe, ogHako, npogo/mkan BuAaeTb (PyHAAMEHTOM Mupa M 6e30MacHOCTU MOCTOSIHHBIA W
06s13aTeNbHbI MeXAyHapoAHbIA cya. B yacTHOCTM, OH MogyvepkuBasl, YTO B MCTOpPUM YenoBeyecTsa
cyaebHble opraHbl BCErga OCTaBa/IMCb YHMBEPCasibHbIM CMNOCOO0M OXpaHbl OOLECTBEHHbLIX CBS3EW,
NMOSTOMY Ha MEXAyHapoAHOM YPOBHE OHWU TaK >Xe HeobXxoAuMbl, KaKk M B MPOCTPAHCTBE OTAE/bHbIX
MOMUTMYECKNX 00pa3oBaHWii. DTO >XM3HEHHO BaXHO, TaK Kak MTOrOM BOABOpPEHMS cypa Bcerga
oKasblBaeTCs, No MHEHUO Honbae, yKpenseHne npasa v NpaBOOTHOLIEHWIA, yCTpaHEHNE HEOBXOANUMOCTM
npuberatb K cune’”.

Honbge BbiCTynasi nNpoTMB MO3WUMKW, COM1aCHO KOTOPOI Ccydy He crefyeT nepejasaTb Ha
paccMoTpeHne Ccnopbl MOAUTUYECKOro Xapaktepa. OH cuuTaul, 4YTO pasfgeneHve BOMPOCOB Ha
nonuTuyeckne n cyaebHble ABNSETCA OLWMO0YHbIM. Honbae nonaras, 4To 060 KOH/IMKT MOXET ObITh
npeaMeToM cyaebHoro pasbuparenscTsa, a lopuanveckas 060CHOBaHHOCTb UM HEOGOCHOBAHHOCTb —
3TO Npobriema, KoTopasi AO/MKHA CTaBUTLCA Nepeq CyAbei 1 paspellaTbCs UM C NOMOLLbI 06paLLeHunst K
HOpMaM TMOMIOXMTENBLHOTO MeXayHapoaHoro npasa’®. Mepen MexayHapofHbIM COOGLIECTBOM, Kak 3TO
BMAenocb Honbge, cTonT 3agadva TpaHcchopmauum cTaporo nopsigka apouTpakHOro cornalleHust o
nepefaye fena B cyd B Mnpoueaypy nojaunm Wcka, 4TO TMO3BOMUT YKPEMUTb MeXAyHapoaHoe
Cyaonpon3BoAcTBO. WCTUMHHOE MexayHapoaHoe pas3bupartenibCTBo, kak nucan Honbae, MOXeT
BO3HWKHYTb  TO/IbKO  TOrAa, Korga  MpeabsBnsieMoe  TpeGoBaHMe — rocygapcTBa-uctua K
rocyfapcTBy-0TBETUMKY OyAEeT NpYHUMATBLCA CyAoM 6e3 npeABapuTesibHOro Ha TO COorsiacus Noc/eaHero.
Tonbko Mocne yCcTaHOBMEHUS NOAOGHOrO MPOYHOr0 PyHAaMeHTa MOXHO GyaeT obpaTuTbCs K 3agadam
BTOpPOrO MOpsifKa, BPOAE MeXAyHapo4HO-NMPaBOBOTO PACCMOTPEHMWS WCKOB  YacCTHbIX /il K
rocygapcteam’®.

Pa3mbIlWnsAs 0 Nnpobrieme yCTaHOBMNEHUS OPraHN3aLMOoHHON CTPYKTYpbl cyaa, Honbge nposicHun ceoe
BUAEHME KOMMMEKTOBAHUSI MNOCTOSIHHOIO U 06sa3aTenbHoro cyga. OH nonaras, YTo rocyfapcrsa [O/MKHbI
CMUPUTLCS C HEpPaBHbIM TMOJSIOKEHNEM, BO3HUKAWOLWMUM NPV peasim3auuy npaBa HasHa4yeHWst 4/1eHOB
cypebHoro opraHa. Camo HepaBeHCTBO BO3HUKAET 13 TOTO hakTa, YTo 6o/bLUME rocyAapcTBa byayT valle
npuéeratb K MCMO/Ib30BAHNIO MEXAYHAPOAHOIo NpaBocyausi, Yem masibie,

MoaBoas MTOr CBOMM paccyxaeHusiM, HonbAe ele pas ykasan Ha TpaHcdhopmaumio, KOTopoli MoryT
NoABEPrHyTLCA MeXAyHapoAHbIe OTHOLLIEHNS BHYTPU BHOBb CO3/aBaeMOro 06beamHeHns rocygapcts. OH
6bl1 yBEpeH B 60/bLUIOM aBTopuTeTe OyayLlero MexayHapogHOro cyja v ybexaeH B BO3MOXHOCTM
HEeNpPUHYAWUTENBHOMO WCMOSIHEHWS ero pelueHuin 6e3 co3faHus cUcTeMbl MeXAyHapoAHoi noavuun. B
CBOIO ouepefb, paboTa MexayHapoAHOro NpaBoCcyans A0/MKHA MPUBECTM K OTMUPAHUI0 apMumn 1 gon1oTa, K
LLIAHCy pPa3peLInTb A0 3TOr0 CYUMTABLUMECS HepaspeLLMbIMU Npo6/ieMbl Bpoae pa3opyXeHnss:,

Paccyxpgast o npoekte NOCTOSIHHOI NanaTbl MEXAYHAapPOAHOro npaeBocyamsl, Honbae NoAbITOXW XOp,
pasBuTua ugen MexayHapogHoro cyga. OH OTMETU/, YTO 3a MepBble ABa AECATUIETUS MPOLABUXEHUS
naen 6bi10 MPUIOXKEHO MHOTO YCWWUIA, YTOObI MPETBOPUTL €€ B XWU3Hb. [1pM 3TOM MMEHHO MOZEfb
nogo6Horo cyga, no mbicnm Honbae, okasasiacb Havbonee paboTOCNOCOGHON B CPaBHEHUU C UHBLIMU
cpeficTBaMM paspeLleHunst CNopoB — A06pbIMU yCyramm, NocpeaHMYeCcTBOM, C1eACTBEHHO KOMUCCUEN,
KOTOpble TaKke npegycMmarpuBannch Faarckumm cornalieHnsmu.

% Tamxe. C. 63.

" Honbge B. 3. J/luea Hapodos /I MexayHapoaHas nomTiKa 1 MUpoBoe Xo3siicTeo. 1918. Ne 1. C. 63-66.
% Tamxe. C. 69-71.

% Tamxe. C. 70-73.

8 Tamxe. C. 74-75.

8 Tamxe. C. 75-76.
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Yxe B 1920 rogy, nocne cosgaHus Jlurm Hauuii, Honbae kpaiiHe KpUTUYECKU OLEeHWs ee nepsble
JOCTVXKEHMs,, OTMeYas Hecrnoco6GHOCTb oOpraHu3aumn o6y3gaTb 6ecnopsifiok, OBGHapYyXMBLUMIACA B
MOC/IEBOEHHbIE TOAbl HA BOCTOKe EBponbl. B kayecTBe MOMIOXKUTEIbHOTO MOMEHTa OH OTMETU/T NPOEKT
MocTosIHHOW Nanatbl MeXAyHapOoAHOro NpaBoCcyams, KOTOPbIA, Kak eMy BUAEeNnocsk, BO MHOTOM BOMNJIOLLLas1
ngeanbl OOBOEHHOIO BPEMEHW, KOrja MexXAyHapOoOHbli Cyn, paccMmaTpuBasics B KadyecTBe K/wuva K
yTBEPXAEHUIO Mupa. Mexay Tem BO BpeMs BOMHblI U cpasy Mo ee 3aBepLleHnio npeanoyvTeHne 6bi1o
OTAaHO He cygebHOMY opraHy, a CMeXHbIM MeXaHuM3Mam paspelleHuss MexayHapOoLHbIX CropoB, uaes
KOTOpbIX Takke 3apoguiacb B Noc/AefHUe NpeaBOeHHbIE AecAaTuneTns. B camoin cTpykType opraHoB Jluru
Hauuii Honbae oTMedyan MHCTUTYT «/1OK/aAblBaHUS», TO €CTb BO3MOXHOCTb PAcCMOTPEHMUS Kakoi-nn6o
cnopHoii cutyauun B CoseTe unm Accambrnee mexayHapogHoi opraHusauun. VHCTUTYUMOHaIM3aLumns
«0obLlecTBa HapodoB» KpUTUKOBanacb Honbae 3a OTCYTCTBME peaslbHOro MexaHu3ma OCyLLeCTBeHUS
dyHKUMI N0 nogdepaHuio 6e3onacHoOCTW, NOCKONbKY Jlnra Hauuii He nmena, ¢ ero TOUKM 3peHus], HU
afeKBaTHbIX MPOUEeAYypP NPUHATUS PELUEHWUs, HU BOOPYXEHHbLIX CWUM, HWU CAEPXMBAKOLWMX OT BbIXOAa
KaKoi-nn6o cTpaHbl U3 opraHu3aLumn rapaHTuii®2,

BbICOKO OLlEHMB 3aMbiCe/1 HOBOIO CyAa, pa3paboTaHHbIi KOMUTETOM nog, arnaoii Jiurm Haumin, Honbae
0C060 OTMETW/ MOPSALAOK Nojadyn 3asBneHus B cyg, 6e3 npeaBapuTesibHOro 3anpoca Ha paspelueHue
npegnosiaraeMoro OTBeTYMKA, YCTAHOB/IEHUE MPUHUMMNA HE3aBUCUMOCTU CyAel U psag, MHbIX acnekTos.
Taknm 06pa3om, N0 MHEHWO Hombae, B 3TOW MHMUMATMBE BOM/IOWAIAaCh MbIC/Ib O IMAMPYIOLLEM MecTe
Cy[a B Ka4yeCcTBe OpraHa paspeLleHmns CnopoB. Mexay TeM NPOeKT Bce eLle 6bl/1 06PEMEHEH «YCOBUAMMU
N OrpaHnYeHnaMmn», n3basneHne oT KOTOpbIX BUAE0Ch Honmbae aenom 6yayuiero®s.

3aknwyeHue

ABnAldTcA M MbicAM Hombge O MEeXAyHapogHOM  MpaBoOCyAuu  MepefoBbiMM  ANS
MEeXOyHapO4HO-NPaBOBOW Haykn Tex /1eT? HeT, n OH He CTPEMUIICA K OPUTMHATbHOCTM AOKTPUHA/TbHBIX
nosioxeHnini. K TOMy >X€ NPUMEHMTENIbHO K BO33pPeHMAM Hombge CNOXHO yTBEpXAaTb, YTO OHMU
npeacTaBnsAloT cob0i KakoW-TO 3aKOHYEHHbI MPOEKT, Hanogobue TOro, KOTopblid Obl1 NpeacTas/ieH, K
npumepy, ero crapwum konneroin — KamapoBckuM. OCHOBHblE MOSIOXEHMWS, OoTcTanmBaeMble Hombae,
cdhopmupoBannuce [0 Hero B 6oratoil Tpagvwuuym nmbepanbHol MbICAM M CROPMY/SIMPOBaHbI TOUHEE B
AVCKypce MexXayHapoaHOro npasa.

[JelicTBUTENbHO NN BO33peHUs Honbae Ha MeXAyHapOLHYH CTUMLMI0 napajokcanbHbl? OTBET TOT
Xe: HeT. MNo3nUTuBM3M TexX JieT He Obl1 3acTbIBLUMM, WHBapUaHTHbIM U AOKTPUHAIBHO BbIBEPEHHLIM
aneHnem. Ckopee, OH MpeacTaBnsan cgepy UMPKYNSUMM METOAO/I0TMYECKUX WAENR, KacarLmxcs
MEeXAyHapo4HOro npaesa kak aBTOHOMHO MOCTPOEHHON CMCTEMbI. Viaes aBTOHOMHOCTM MeXAyHapo4HOro
npaBa 6blna 65m3ka Honbae, Kak 1 CyXaeHne 0 TOM, 4YTO NpaBo caMoO No cebGe He OTpuLaeT BAVSHUSA
MOPa/IbHbIX M LEHHOCTHbIX MAeanoB. Takoe CMeleHue peasiM3ma W ugeasimama nopoxgasno
npuyyanvBble YCTPEM/IEHUS IOPUCTOB-MHTEPHAUMOHANIUCTOB pybexa XX—XIX BekoB K CO3gaHuio
3pheKTMBHOrO MexaHu3Ma YMnopsAOYEHMS XaOTUYHBLIX MEXAYHAPOAHbIX OTHOLUEHWIA UM OrpaHUYeHns
BOWHbI KaK CpefcTBa pa3peLUeHns COPHbIX CUTyaLUui.

3TN yCTpeMNeHNs SIPKO NPOsIB/IEHbI B HACTOWUMBLIX TpeboBaHusAX Honbae co3fatb MOCTOSHHBIA U
0653aTeNbHbI MeXAyHapoaHbI cyfebHbI opraH, KOTOpble OH BblpaXas Ha NPOTSHKEHUM MHOTUX JIET 1
OT KOTOpbIX HE OTKasasica Aaxe Moc/e BCEX YXXacoB MUPOBON BOWHbLI. [py aTom ronoc Honbae He 6bia
C/IbILLEH 3a Py6eXoM, O4HAKO OH MU HE MeN HaMepeHuid ObITb YC/bILAaHHbIM TaM, I4e aHas10rMyHble naeu
OoTCTanBa/iM MHblEe aKTUBUCTbI Mupa. Honbae obpaliasnics HenocpeACcTBEHHO K OTEYECTBEHHONW Ny6svke.
OTcTavBasi cBOM [[0BOAbI, OH CTpeMuica yb6eanTb POCCUICKOTO YMHOBHMKA, npodieccopa, CTYLEHTa,
WHTENINTEHTA B BaXKHOCTM MEXAYHApPOLHOro cyga v nucan ans nepnognuiyecknux nsgaHunii, Ytoobl JOHECTH
CBOM MAEN A0 MakCUMasibHO LUMPOKOrO Kpyra untareneii. MNpocBeTuTenbckne CKAOHHOCTU Honbae SBHO
chopMUpoBasIiocb Nof BAMSHWMEM ero yumTens, ®.d. MapTeHca, KOTOpbIA cuMTasn, YTO AOHECceHWe A0
Nog4aHHbIX CMbICNA U COAEPXaHWUA MeXAyHapOAHO-NPaBOBbIX HOPM SABASETCA OAHUM U3 BadKHEWLMX
Hanpae/ieHWii paboTbl pUCTa-MexayHapogHuka. 4ns camoro Honbae mMexayHapogHoe npaBocyave He
6b110 abCTpakTHON M HagMUPHON unaeeli. B okpyxatwuwein ero AencTBUTENbHOCTU OH nogmevast

8 Honbgae B. 3. BunbcoHuaHcmso /I Tpaaywaa Poceust. 1920. KH. 1. C. 145-147.
8 OH xe. J/luza HapodoB u MexdyHapooHbili cyd // CoBpemeHHble 3anuckn. 1920. Ne 1. C. 232-235.
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MHOXEeCTBO (DaKTOB, KOTOpble $IBHO CBWAETENILCTBOBA/IM O MNpPOLECCE MPaKTUYECKOTO0 U WUAENHOro
YTBEPXAEHUS MEXAYHApPOAHOro CyAa B KauyecTBe 0683aTeNlbHOro 3/1ieMeHTa MeXAyHapoaHOW XnU3Hu. U
He efnasi 0CTaHaB/IMBaTbLCS Ha AOCTUIHYTOM, HoMbAe OTKPLITO CTaBW/1 BOMPOC O PaCLUMPEHNN NPAKTUKN
NPUMEHEHNS MEXAYHApPOAHOro MpaBoOCYAMs W YMPOYHEHWM €r0 OpraHoB, CO34aHUM €ro NOJIHOLLEHHOW
OpraHv3aLMoHHOW CTPYKTYpbl U OChOPMIEHNM €70 PUCAMKLUMM, PacnpoCTPaHsoLencs Ha Bce Crnopbl
rocygapcts 6e3 oroBopok. Mo Bceil BUAMMOCTU, U NO Cei AeHb Mbl BCE €Lle HaxoAuMMCcs B mpouecce
YTBEPXAEHUSA TON NCTUHBI, KOTOPOI cregoBan Hombae.

INTERNATIONAL JUSTICE IN THE WORKS OF THE JURIST B. E. NOLDE (1876-1948):
BETWEEN THE GIVEN AND THE IDEAL OF LAW

TEREKHOV M.
Maxim Terekhov — Guest Lecturer of the Faculty of Law, HSE
University, Moscow, Russia (max-terehov@bk.ru).
ORCID: 0009-0000-2972-2734.

Abstract

The paper attempts to contextualise the historical and legal reconstruction of the views of Boris Nolde (1876—1948), a prominent
specialist in international and state law of the first half of the XX century. The paper analyses Nolde's scientific, governmental and
socio-political activities, theoretical and legal statements of Russian legal scholars, specialists in various branches of law, including
international law, of the turn of the XIX—XX centuries concerning positive law and the place in this discourse of Nolde's positivist
methodological guidelines, as well as Russian liberalism as a political doctrine, whose representatives, following their colleagues
from other countries of Europe and North America, advocated the approval of compulsory and permanent law. Consideration of
these socio-cultural realities of the past allows us to interpret Nolde's political and legal ideas about international justice out of the
ideological context of the period under consideration. This in turn makes it possible to resolve the problem of the correlation
between realism in Nolde's views, dictated by the scientist's positivist methodological orientation, his rejection of preliminary
theoretical generalisations when considering certain legal phenomena, and idealism, inherent in Nolde due to his progressive liberal
views, which were expressed in his advocacy of constitutional and international legal ideals. Nolde's views on the international court
are analysed on the broad material of the scholar's articles, which cover the time frame from 1908 to the mid-1920s. Addressing a
wide range of readers in his texts, Nolde actively defends the necessity of establishing a compulsory and permanent international
court, which would have jurisdiction over all disputes between states without exception. His writings are characterised by an
appreciation of the possible future effect of resolving inter-state disputes through international justice, as well as addressing the
pressing political problems that impede the institutionalisation of an international judicial body. Nolde's views on international justice
cannot be labelled as an original and systematised concept, and his essays allow us to see him first and foremost as an enlightener.
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Abstract

The article discusses the notion of protection of foreign investments within the context of armed conflict. The author examines the
provisions of bilateral investment treaties aimed at protecting investors in the situations of violence, as well as the substantive
standards rooted in investment protection. The author also refers to the historical context behind the advent of the first investment
treaties and the colonial nature that characterises the emergence of international investment law. The analysis focuses on the
challenges commonly indicative of the applicability of investment agreements in armed conflict, which is further complicated by
the weakness of the current international legal regulation and the insufficiency of existing provisions. The author argues that
the regulatory framework for the protection of foreign investments is not only imperfect for regulating the protection of investments in
the event of armed conflict but is also overly cautious with regard to the application of the principles of international humanitarian law
to investment disputes. The author considers that the concept of investment protection should be reconciled with the concept of
human rights, as well as with the interests of developing countries, since although investment is usually associated with economic
stability, this discourse is inapplicable to developing countries, which are often negatively affected by both foreign investment itself
and its protection, as the example of Colombia shows. Therefore, the article dwells on the fact that the effectiveness of protecting
foreign investment, which is always based on the premise of peace, should be viewed through the prism of three lenses: the law of
international treaties, international humanitarian law, and international human rights law. It is precisely on these three levels the
author shows the interaction between the economic aims of investors who wish to safeguard their investments, the goals of
governmental agencies, and the rights and interests of local communities and indigenous peoples.
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Introduction

According to the International Committee of the Red Cross, there are currently more than 120 armed
conflicts worldwide, while the number of non-international armed conflicts (hereinafter — NIAC) has
tripled since 2000.' Naturally, the moment a conflict arises, international law is affected. As of now, with
more than 2000 bilateral investment treaties (hereinafter — BITs) in force,? the clash between the two
areas is as inevitable as ever.

Nevertheless, given that international humanitarian law (hereinafter — IHL) and international
investment law (hereinafter — IIL) have been deliberately structured as fundamentally distinct fields, there
is a significant lack of agreement both in practical application and in scholarly literature regarding the
integration and implementation of IHL in the context of investment relations. Although there is an
extensive and comprehensive body of literature on the matter of operation of IIL in the realm
of the armed conflict (e.g. by prominent scholars C. Schreuer,® T. Ackermann,* D. Davitti,> G. Hernandez,®

1 How is the term Armed Conflict defined in international humanitarian law? // ICRC. 16 April 2024.
URL: https://www.icrc.org/en/document/icrc-opinion-paper-how-term-armed-conflict-defined-international-humanitarian-law
(accessed: 20.06.2024).

2 International Investment Agreements Navigator // Investment Policy Hub.
URL: https://investmentpolicy.unctad.org/international-investment-agreements (accessed: 20.06.2024).

3 Schreuer C. War and Peace in International Investment Law I/ International Investment Law and the Law of Armed Conflict / ed.
by F. Baetens. Springer, 2019. P. 3-21; Schreuer C. Investments, International Protection // Max Planck Encyclopedias of
International Law. Oxford, 2013.

4 Ackermann T. Investments under Occupation: The Application of Investment Treaties to Occupied Territory /I International
Investment Law and the Law of Armed Conflict / ed. by F. Baetens. Springer, 2019. P. 67-93; Ackermann T. The Effects of
Armed Conflict on Investment Treaties. Cambridge : Cambridge University Press, 2022.

5 Dauvitti D. Investment and Human Rights in Armed Conflict: Charting an Elusive Intersection. Hart Publishing, 2019.

5 Hernandez G. The Interaction Between Investment Law and the Law of Armed Conflict in the Interpretation of Full Protection
and Security Clauses I/ International Investment Law and the Law of Armed Conflict | ed. by F. Baetens. Springer, 2019.
P. 21-51.
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P. Ambach,” J. Zrilic®), only few address investment protection from the perspective of the latter being a
double-edged sword for conflict-prone states. In other words, only few are scrutinising over the question
of whether these states actually benefit from foreign investments. As more investors enter conflict-prone
areas, the question of protection stands even more problematic. As such, is the protection provided by
bilateral investment treaties sufficient enough? Does armed conflict impede foreign investments, or does
it facilitate heightened risks within the state? And more importantly, can there be any silver lining to such
protection, even if human rights are affected?

The author relies on critical approaches to international law to identify whether and to what extent the
outbreak of armed conflict affects the continued application of treaties relating to the protection of foreign
investments, and the ways such protection is influenced by IHL and international human rights law
(hereinafter — IHRL). By assuming that the notion of IIL protection is heavily influenced by the
socio-political landscape both within and outside of IIL, the analysis addresses the specifics of investment
treaties, e.g. their application in times of armed conflict, as well as possible approaches to interpreting
them and existing case law. The aim is to discuss how the standards of investment protection treaties
apply in armed conflict and to explore any implications behind the dichotomy between IHL and IHRL.

Hence, in this first part of the paper, the author sets out a general overview of the historical
background of the regime of IIL to reveal possible patchwork in the legal regulation of foreign investment
protection through the analysis of substantive standards enshrined in the BITs, as well as armed conflict
clauses. In the second part of the paper, the author will proceed with the rest of the analysis by exploring
the intersection between IHL and IHRL. It will identify a surprising interconnection between foreign direct
investment and facilitation of violence in developing countries on the example of Colombia, along with the
impact of foreign investment protection on the rights of indigenous people in developing countries.

1. Specifics of bilateral investment treaties within the law of international treaties

In recent decades, the world has witnessed an impressive proliferation of international investment
treaties, a process also known as “treatification™ or “multilateralization™® of 1IL. This development sparked
an emergence of international investment regime, which has been characterised by its “bilaterality”,**
“private and decentralized decision-making”,'? and a lack of a “multilateral international organization.”®
Yet, despite being portrayed as neutral and objective, both international investment arbitration system and
the rules of IIL are deeply imbedded in a political framework* that ultimately benefits foreign investors.®

Historically, the roots of IIL can be traced back to the colonial period of the XVIII century. Since the
need for investments in that period was “minimal”,*® international economic agreements were primarily
concluded for the purposes of the establishment of commercial relations. The early examples of such
agreements are friendship, commerce and navigation treaties, which are often called the “progenitors™’
of the modern BITs. IIL of that period operated largely within the ambit of colonial power.*® Even if some of
these treaties were true to their name, focusing only on the expansion of trade relations with other states,
some already contained provisions with respect to the treatment of alien property on the territory of the
foreign state.!® The incentive that the developed states of that time sought was therefore to establish a
new legal order for facilitation of foreign relations and trade, as well as create such relationships that
would prove useful in the future.

” Ambach P. International Criminal Responsibility of Transnational Corporate Actors Doing Business in Zones of Armed Conflict //
International Investment Law and the Law of Armed Conflict / ed. by F. Baetens. Springer, 2019. P. 51-83.

8 Zirilic J., Fleck D. The Handbook of Humanitarian Law in Armed Conflict. Oxford University Press, 1995; Idem. The Protection of

Foreign Investment in Times of Armed Conflict. Oxford University Press, 2019.

Salacuse J. The Treatification of International Investment Law // Law and Business Review of the Americas. 2007. Vol. 13. Ne 1.

P. 155-166; Miles K. The Origins of International Investment Law: Empire, Environment, and the Safeguarding of Capital.

Cambridge University Press, 2013. P. 3; See Schill S. The Multilateralization of International Investment Law. Cambridge

University Press, 2009.

1 Schill S. Op. cit.

1 Salacuse J. The Law of Investment Treaties. Oxford University Press, 2021. P. 19.

2 |bid.
2 |bid.
4 Ibid. P. 11.

5 Miles K. Op. cit. P. 3.

16 Sornarajah M. The International Law on Foreign Investment. Cambridge : Cambridge University Press, 2010. P. 19.
7 Ibid. P. 180.

8 Salacuse J. The Law of Investment Treaties. P. 63.

® bid.
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However, due to the lack of treaty mechanisms, investment protection during that period was largely
based on the minimum standard of treatment (hereinafter — MST) enshrined in customary international
law. This often offered an “inadequate mechanism”® for investment protection. As such, the rise of the
Calvo Doctrine in Latin American states stipulated that “aliens should not be entitled to any rights or
privileges not accorded to nationals”.? In response, states often resorted to either diplomacy, or military
forces.?? Hence, the IIL of that period was determined to protect investors, “enmesh the interests of state
and investor within the operation of diplomatic protection, and legitimiz[e] military intervention against host
states”.?® Since most foreign investment during the XVIII century occurred within the framework of colonial
expansion, the XIX century was not different. It was to a larger degree that the idea of protecting alien
property was often articulated in the sense and in the meaning of domestic law.?** There was no
international standard to adhere to.

Following the end of XX century, the IIL started to drift away from agreements with “far-reaching rights
[of] foreign investors and <...> host State with limited control over their activities™® to a New International
Economic Order. As a result of a post-colonial era, many newly independent states were hostile toward
the idea of foreign investment, which they perceived as a “tool to protect the interests of capital-exporting
states”.?® Even though the US had concluded more than 23 treaties in just 20 years, many states were
still distrustful of such policies.?”

Hence, the period can only be characterised as a clash between the two opposing mindsets. One side
resorted to waves of expropriation in fear of exploitation, while the other advocated for the external 1L
protection. In the 1960s, investor-state dispute settlement was created with the pursuit of protecting the
“depoliticiz[ation] of the settlement of investment disputes”® as one of its major goals. When the
Declaration of New International Economic Order proclaimed that states have “[flull permanent
sovereignty over their natural resources and other economic activities”,® developed states responded
with creation of the first BITs.*

Nevertheless, understanding the context behind the advent of IIL is a demanding exercise. While the
phenomenon of foreign trade and investment has drastically brightened as a result of Western
colonialism, this would not have been possible without the existence of other “indigenous trading
networks”.®* In the end, although the modern IIL had been created within the European rule of
international law, it is unlikely that “Europeans were <...> creating legal regimes on a blank canvas”.®

The end of the XX century marked not only the end of the post-colonial era, but also indicated the
beginning of crucial changes for BITs, the number of which increased dramatically. While developing
countries have partially abandoned their resentment towards foreign investment, the very purpose of
investment agreements has shifted towards the idea of liberalisation of investment flows.

Thus, the notion of investment protection in the early times demonstrates a drastically different
approach to the importance of investment relations, which was largely based on the colonial domination
of developed states. Despite this, through addressing the more “enduring impact” of IIL background,
history has led us to the view that IIL was “shaped at a fundamental level through this colonial encounter
into a mechanism that protected only the interests of capital-exporting states, excluding the host state
from the protective sphere of investment rules”.*® Therefore, the dynamic of “politically oriented law”**
cannot be ignored.

2 sauvant K., Sachs L. The Effect of Treaties on Foreign Direct Investment: Bilateral Investment Treaties, Double Taxation
Treaties, and Investment Flows. Oxford University Press, 2009. P. 5.

2L Juillard P. Calvo Doctrine // Max Planck Encyclopedias of International Law, 2007. § 3.

2 Schwarzenberger G. Foreign Investments and International Law. Praeger, 1969. P. 22-24.

% Miles K. Op. cit. P. 69.

2 Dolzer R., Schreuer C. Principles of International Investment Law. Oxford University Press, 2022. P. 17-18.

% Schreuer C. Investments, International Protection... § 3.

% Miles K. Op. cit. P. 19.

% Salacuse J. The Law of Investment Treaties. P. 102.

% Dolzer R., Schreuer C. Op. cit. P. 20; Newcombe A., Paradell L. Law and Practice of Investment Treaties: Standards of
Treatment. Kluwer Law International, 2009. P. 27.

2 UN General Assembly. Declaration on the Establishment of a New International Economic Order, 1974.

30 Treaty between the Federal Republic of Germany and Pakistan for the Promotion and Protection of Investments, 1959.

31 Miles K. Op. cit. P. 3.

32 \bid.

3 Ibid. P. 2.

3 Koskenniemi M. The Gentle Civilizer of Nations. Cambridge University Press, 2009. P. 488.
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Today, BITs, along with bilateral economic agreements with investment provisions and other
investment-related agreements constitute one of the three types of international investment agreements.*®
While the purpose of BITs is concerned with “providing the guarantees for foreign investors from the
respective countries”,® their effectiveness in this regard remains disputable.®” As such, the discussion
about the exact manifestation provided by the global investment regime is unlikely to cease soon, and
may grow sharper in the future.

Hence, while the history of IIL does stem from the very beginning of time, the rise of investments that
establish substantive obligations for host states is a relatively new phenomenon. The history behind the
emerging international investment regime reveals that IIL has always remained “innately political”,*® since
it has “evolved out of the political and commercial aspirations of Western capital-exporting nations and
with its core purpose designed to further those interests”.®

2. Application of international investment treaties in armed conflict

There is no doubt that an armed conflict has devastating consequences for all parties involved. It is
indisputable that armed violence “provides the setting for the most egregious human rights abuses, and
that abuses feed conflict”.“° Certainly, in conflict settings, the operation of the rule of law cannot remain
unaffected. To this day, the impact of armed conflicts on the operation of treaties remains “one of the most
disputed subjects in public international law”.** Although historically war has been considered to terminate
all treaties,** today’s perception of continuity of treaties during conflicts has changed.

Pursuant to Article 73 of the Vienna Convention on the Law of Treaties (hereinafter — VCLT),*® the
convention “shall not prejudge any question that may arise in regard to a treaty <...> from the outbreak of
hostilities between States”. At the same time, the International Law Commission (hereinafter — ILC) was
“justified” to perceive “the case of an outbreak of hostilities between parties to a treaty to be wholly
outside the scope of the general law of treaties and that no account should be taken of that case or any
mention made of it in the draft articles”.** As such, the VCLT does not “purport to regulate the
consequences of an outbreak of hostilities, nor do they contain any general reservation with regard to the
effect of that event on the application of their provisions”.*

Clearly, the incentive of the drafters was to indicate the existence of another legal framework
applicable in times of armed conflict. As it was not the intention of the drafters to exclude the application
of the VCLT to treaties in armed conflict, other provisions could still potentially invoke the grounds
necessary for suspension of a treaty. Nevertheless, the only authoritative instrument that remains for
those questioning such exclusion is the Draft Articles on the Effect of Armed Conflict on Treaties, which
were adopted by the United Nations General Assembly in 2011.%° Years later, in 2017, the General
Assembly in its Resolution 72/121 “[elmphasize[d] the value of the articles on the effects of armed
conflicts on treaties in providing guidance to States”,*” and “invite[d] States to use the articles as a
reference whenever appropriate”.*®
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Article 3 of the Draft Articles provides that “the existence of an armed conflict does not ipso facto
terminate or suspend the operation of treaties: (a) as between States parties to the conflict; [and] (b) as
between a State party to the conflict and a State that is not”.*® Subsequently this notion has been
considered as part of customary international law,*® since “the opinion is pretty general that war by no
means annuls every treaty”,®* and “[i]t is thus clear that war does not per se put an end to pre-war treaty
obligations in existence between opposing belligerents”.>* Despite the commonly adopted view that the
continuity of a treaty may depend on its type, “treaties do not continue in operation simply because they
fall into one of the listed categories”.>® The latter merely creates “weak rebuttable presumptions”.>*

Regarding the continuity of bilateral investment treaties in times of war, “treaties dealing with the
protection of foreign investments, such as BITs, continue to apply after the outbreak of armed
hostilities”,*® which is “particularly so where these treaties address the consequences of armed
conflicts”.%® This position has had large acceptance over the years. It seems that suspension may still
occur if, in the meaning of the VCLT, the subject vital to the investment treaty has been destroyed. In that
case, as long as the host state has not contributed to the violation of the provision, Article 61 may be
invoked.

At the same time, the Draft Articles propose a test to determine the continuity of the treaty in armed
conflict on a case-by-case basis. As a first step, ILC suggests looking at the intent of the parties to the
treaty.>” Secondly, it proposes to verify whether the agreement in question “itself contains provisions on its
operation in armed conflict”.%® In a way, the very existence of special armed clauses in a BIT, which will be
addressed further in this paper, may indicate the fulfilment of this criterion within the meaning of Draft
Article 4.

However, the following question arises. What does the absence of such provisions mean for
termination or suspension of the treaty? In this case, one may look at Draft Article 6, which considers
such relevant factors as the nature of the treaty, and the characteristics of the treaty.>® Article 7 then
suggests an indicative list, which involves “an implication that they continue in operation during armed
conflict”.®® This list includes, inter alia, treaties of friendship, commerce and navigation and agreements
concerning private rights.®® As was noted by the ILC, disputes arising “in the context of private
investments abroad <...> may, however, come within group (e) as agreements concerning private
rights”.®? Hence, although Draft Articles make the continuity of operation of investment treaties in armed
conflict rather clear, other questions remain.

As such, the questions of the applicability of the doctrine of impossibility of performance within the
meaning of Article 61 of the VCLT to investment agreements is subject to debate.®®* On the one hand, it
may be suggested that the doctrine does not apply, since “during the drafting of the provision emphasis
was put on natural events that make impossible to perform a treaty by making disappear or destroying the
treaty’s object — since IlAs [international investment agreements] have the protection of foreign
investment as one of their objects, 1l1As could not be terminated on this ground”.®* On the other hand, “an
object indispensable for the execution” of an international investment agreement is not the only possible
interpretive option under Article 61 VCLT.®*®* Even an end of a legal regime, which may as well happen
during an armed conflict of high intensity, leads to the invocation of the doctrine. As the events of the
present day indicate a frightening rise in armed conflicts worldwide, both states and investors may
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attempt to have their recourse to the VCLT to terminate the concluded treaties. For this reason, the
question of investment protection in armed conflicts becomes even more complex, as international law
has avoided addressing this issue.

All in all, although the Draft Articles represent a serious discussion of the matter of armed conflict's
effect on treaties by the ILC, they nevertheless remain a flawed attempt to “update a doctrine that has
been written largely for another age”.®® As of now, the cases of invocation of Draft Articles in practice have
been rare or undocumented until recently.®” For example, in Guris v. Syria, for the first time Draft Articles
had any practical importance for the tribunal. In that case, the Claimant alleged that “due to the escalating
armed conflict, Syrian government armed forces started withdrawing from most of the northern Syrian
territories, including the regions where the Claimants’ cement facilities are located”.®® In turn, the tribunal
concluded that “nothing in Article 2 suggests that it ceases altogether to apply at times of war or armed
conflict. Indeed, it is at such times that protection may be needed the most”.®® The conclusions of the
tribunal are not entirely satisfying. In a way, one could argue that it ignored those “aspects of the Draft
Articles that are accommodating of realities of armed conflict and have been endorsed in earlier
international and municipal case law”.”® Furthermore, due to the non-binding character of the Draft
Articles on the Effect of Armed Conflict on Treaties, as well as some states’ apprehension with respect to
the possibility of their codification,” the authority and significance of the Draft Articles remain disputable.

Conversely, another method of thinking is to consider the law of armed conflict as lex specialis.
Pursuant to Article 55 of the Draft Articles on the Responsibility of States for Internationally Wrongful Acts
(hereinafter — ARSIWA),” the Articles do not apply “where and to the extent that the conditions for the
existence of an internationally wrongful act or the content or implementation of the international
responsibility of a State are governed by special rules of international law”.”® As was recognised by the
International Court of Justice in the Nuclear Weapons Advisory Opinion, “the protection of the
International Covenant on Civil and Political Rights does not cease in times of war, except by operation of
Article 4 of the Covenant whereby certain provisions may be derogated from in a time of national
emergency”.” Nevertheless, it is important to remember that the idea of lex specialis, which establishes
that “if a matter is being regulated by a general standard as well as a more specific rule, then the latter
should take precedence over the former” is neither a panacea, nor a tool to displace one norm with the
other but only an “interpretation technique”.”

In AAPL v. Sri Lanka, the tribunal noted that the “[BIT] is not a self-contained closed legal system
limited to provide for substantive material rules of direct applicability, but it has to be envisaged within a
wider juridical context in which rules from other sources are integrated”.”” As was later confirmed by the
tribunal, such integration may derive either from “implied incorporation methods”,”® or by “direct reference
to certain supplementary rules, whether they are of international law character or of domestic law
nature”.” Hence, the purpose of Article 31(3) of the VCLT is encapsulated in the forewarning to take into
account all relevant rules of international law that might establish some rights and obligations for the
parties in some other areas of international law, i.e. human rights law, environmental law, or IHL.
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Although some tribunals lean more towards restrictive interpretation, the irrevocable significance of
reliance on other areas of international law is still to be confirmed by investment tribunals.® In particular,
this is important “not only to align the development of investment norms within the broader normative
framework of international law but also to strengthen the system’s integrity, to bring consistency and
interpretive balance pivotal for value judgments, and to disprove the allegations of undermining public
interests levelled against the system”.®* From this perspective, the rules of IHL clearly suffice to be
qualified within the meaning of the test enshrined in Article 31(3)(c) of the VCLT.

However, it is not the only element that may be used in the process of treaty interpretation. For
instance, as was noted by the Ping An v. Belgium tribunal, “the presumed intentions of the parties should
not be used to override the explicit language of a BIT, or to override the agreed-upon framework, or be
used as an independent basis of interpretation”.#2 Not only do external rules require a certain proximity
test,® but other parts of the treaty, the object and purpose, the preamble, should also be taken into
account.®* As such, the tribunals equally agree that neither external rules nor any other meaning shall
derogate from the original intention of the drafters of the treaty. In the end, “it should not be presumed, as
a starting point, that a certain type of instrument — here, an investment protection treaty — entails a
certain formulation, and if the text does not reflect that formulation, it should further be presumed the
contracting parties have made a drafting error; in short, neither intentions nor mistakes should be
presumed; the text should be examined”.®

Interpretation of investment treaties stems from the rules of treaty interpretation enshrined in the VCLT,
which reflect customary international law.?® In fact, as was observed by the tribunal in Rosinvest v.
Russian Federation, it is “surprisingly rare in practice’ for the VCLT to be “more than just a convenient
reference point for the rules of general international law”.®® Tribunals have no problem accepting their
customary nature,® albeit not always in a consistent manner.*®®

For example, the tribunal in Saluka v. Czech Republic emphasised that the rules of interpretation laid
down in the VCLT were binding upon the contracting parties to the BIT and also represented customary
international law. Meanwhile, the tribunal in Uzan v. Turkey noted that, even though the treaty specifies
that the issues in dispute shall be decided “in accordance with this Treaty and applicable rules and
principles of international law”,** and this “cannot be taken to mean that rules of customary international
law are capable of overriding the clear text of the treaty”.%? Still, investment tribunals seem to agree that
investment treaties cannot exist in isolation of international law. Even more so, the reluctance of some
states to adhere to rules of IHL due to political reasons only serves as a confirmation of the previously
made argument. As was confirmed by the tribunal in Urbaser v. Argentina, the BIT has to be construed in
harmony with other rules of international law of which it forms part, including those relating to human
rights.®® In the end, a BIT is “not a self-contained system isolated from international law”.%
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Another peculiar feature to notice with respect to the support of a less restrictive approach within the
realm of treaty interpretation is that a substantial number of tribunals share the view that the provisions of
a BIT should not be interpreted solely for the benefit of investors, and the aim of a BIT should not be
misinterpreted. For example, as was noted by the tribunal in Quasar de Valors v. Russia, Article 31 of the
VCLT “does not compel the result that all textual doubts should be resolved in favour of the investor; the
long-term promotion of investment is likely to be better ensured by a well-balanced regime rather than by
one which goes so far that it provokes a swing of the pendulum in the other direction”.®® In other words,
that it is a “truism to say that the purpose of any BIT is to promote investments; but it does not follow from
this general proposition that every ambiguity found in such treaties should invariably be resolved in favour
of the investor; every BIT represents a negotiated bargain between two contracting States and the
provisions therein reflect the extent to which the sovereignty of each contracting State has been
curtailed”.®®

Arbitrators seem to agree on the avoidance of restrictive interpretations.®” For instance, Dr. J. Voss in
his Dissenting Opinion in Lemire v. Ukraine held that “BIT protection in tender processes, since it could
lead to an unjustified privilege in favour of foreign investors, should be construed narrowly”.®® In this
regard, it seems logical to suggest that using a systemic approach lies between what can be considered
restrictive on the one hand and too overbroad on the other hand when it comes to treaty interpretation.
Since the tribunal is not bound by the arguments invoked by the parties on the basis of the maxim jura
novit curia, the Tribunal “is required to apply the law of its own motion”.?® For instance, as was highlighted
by the tribunal in Garanti Koza v. Turkmenistan, “the fact that both parties have not advanced this
approach to interpretation is no reason not to apply it, since it is a normal approach to treaty interpretation
that the Tribunal can and should apply”.*®

It is traditionally accepted that the notion of investment protection in IIL is concerned with the
“safeguarding of foreign investments against interference by the host State”.!°* Such safeguarding is
implemented through the imposition in BITs of a set of substantive obligations providing specific
guarantees of protection to foreign investors. In a way, such investment protection also requires a
balancing exercise: between the states’ right to legitimate regulation on the one hand, and the important
interests of the local population on the other.'2 One of the guarantees that a state adheres to in the BIT is
a special full protection and security (hereinafter — FPS) clause, which is designed specifically to “offer
aliens and their property a certain degree of protection from physical injury, caused either by the State or
by private parties”.’®® Importantly, the notion of the FPS standard is “not geared specifically to situations of
armed conflict”.®* The application of the FPS standard outside of realm of IIL is also quite limited,®
although there are some cases in general international law, where the FPS has been applied.® It is also
generally agreed that a violation of the FPS is possible both in the event of state violence, as well as
state’s inadequate actions in case of harm caused by non-state actors.*”’

There is no consensus on the wording used to indicate the existence of such a clause, since a specific
formulation “do[es] not appear to carry any substantive significance”.’®® In fact, while some treaties do not
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contain such a clause at all, it is usually adjectives such as “constant”,’*® “continuous™° or “complete™
that appear in the provisions of BITs with respect to protection of foreign investment that are commonly
indicative of the FPS standard. At the same time, it is also not clear whether the model for such protection
should be a well-organised state or the one that only has limited sources at its disposal.*? In AAPL v. Sri
Lanka, the first case concerned with the FPS standard, the tribunal established Sri Lanka’s responsibility
due to the failure of its authorities to provide foreign investors with the FPS required under the relevant
international law rules and standards.™ Yet, it remains unclear why the tribunal failed to cut the paper
with the scissors. The tribunal did not address the FPS standard from the perspective of IHL. At the same
time, it noted that the violation of the FPS required a cumulative existence of such factors as the
destruction of property “being committed by the governmental forces or authorities themselves; that the
destruction was not caused in combat action <...> and that the destruction was not required by the
necessity of the situation”.* Further, in the opinion of the tribunal, the standard required that “the
governmental forces and not the rebels caused the destruction”.***> However, with non-state actors being
the most common actors of modern NIACS, it appears significant for IIL to take into account the actions of
such subjects in accordance with the rules of IHL.

After the Arab Spring, a number of proceedings related to the violation of investment treaties has
risen.® Although investment tribunals did not resort to IHL, some of them excluded responsibility for the
breach of the FPS standard. For instance, in Tekfen, TML and Tekfen-TML Joint Venture v. State of Libya,
the tribunal held that Libya did not violate its FPS obligations “when it failed after 21 February to provide
the military forces required to collect and relocate Claimants’ machinery, equipment and supplies <...>
[blecause, by that date, the circumstances in Libya (and in Kufra) had deteriorated even further and the
ability of Libya to provide the protection now said to have been required was almost certainly
non-existent”, ™

Conversely, in Strabag v. Libya, the tribunal concluded that “a significant amount of Al Hani's property
was lost to requisition by regular Libyan armed forces during the events of 2011”.28 To establish this, the
tribunal proposed a test, which required the property “was destroyed by the forces or authorities of the
respondent State [which] was not required by the necessity of the situation”.'® The tribunal further
admitted that “Article 5(2)(b) of the Treaty thus presents the challenge of establishing responsibility for
wartime damage by forces of the State party to the investor's property in violent and often chaotic
circumstances”.'®

As regards the exact scope of protection being granted by the latter, the investment tribunals may vary
in their interpretation. For example, some may suggest that it is only reasonable for the FPS to extend to
both physical and legal security, since “the stability afforded by a secure investment environment is as
important from an investor’s point of view”.'?* Others may disagree, emphasising the historically physical
nature of the standard,'?? as well as possible risks related to overbroad interpretation of the standard.?®
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In fact, many tribunals®®* or even BITs® may go as far as pronouncing the legal nature of the FPS clause.
For instance, as was affirmed by the Global Telecom v. Canada tribunal, the FPS standard of the BIT is
not limited to safeguards against physical interference by state organs and private persons, but extends
to “accord legal safeguard for the investment and the returns of the investor; the tribunal observes the
State must act with due diligence to meet its obligation”.1%

Yet all formalities aside, what does sadly remain undisputed is the fact that there is still no strict or
absolute standard to adhere to when it comes to the FPS. In a sense, the FPS standard is historically*?’
nothing more but a due diligence obligation for a state to comply with,*?® which is not exclusive to IIL, but
present in many other fields of international law.*® Since due diligence is an obligation of conduct and not
of result,** the expectation is that of a state being diligent enough to exercise “reasonable measures
within its authority and likely to avoid unfair damage” (dp.: “les mesures raisonnables relevant de son
autorité et de nature a éviter un dommage injuste)"**! which does not mean that the state has to prevent
any injury whatsoever.®? In the end, a BIT cannot possibly be an “insurance policy for bad business
decisions”.*** Meanwhile, it is unlikely that a tribunal completely ignores the economic, political, social or
even cultural background of the host state,® although a standard of a “reasonably well-organized
modern State™** may persevere.

For instance, as was observed in Churchill and Planet v. Indonesia, the scope of due diligence
depends on the particular circumstances of each case, such as the general business environment and
includes ensuring that a proposed investment complies with local laws.*®* In the end, as was rightfully
noted by the BSG v. Guinea tribunal, it is “generally accepted, when investing in a country, an investor
must exercise reasonable due diligence, including with respect to the use of third parties in transactions
with the government, and must be more diligent in a country or sector with a high degree of endemic
corruption”.*¥

The FPS standard also often overlaps with the fair and equitable treatment (hereinafter — FET)
standard, which is another investment law standard aimed at protecting the investment from adverse
effects. The FET, as does the FPS, often arises in the context of expropriation.*® However, neither of
these two standards make any distinction between the international and local conflicts. In the same vein,
there is also no discrimination in their application to state actors. Unsurprisingly, there is also almost to
none interaction between these standards and the principles of IHL.

The FET has sometimes been defined as “a more general standard which finds its specific application
in inter alia the duty to provide FPS, the prohibition of arbitrary and discriminatory measures and the
obligation to observe contractual obligations towards the investor”.**® Nevertheless, in outlining
the defining features of FET, tribunals agree that “it is easier to find agreement about what the function of
the FET standard is than about its content”.!® Nevertheless, in formulating content of the standard
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tribunals emphasise such criteria as “protection of legitimate expectations”,!*! “a means to guarantee
justice to foreign investors”,'*? “an obligation to act transparently and with due process”,*® and
“predictability”.2** In the end, “while the precise formulations of the FET treatment standard in various
awards differ, they all have in common the notion that the State must be shown to have acted delinquently
in some way or the other if it is to be held to have violated that standard; it is “not enough that a claimant
should find itself in an unfortunate position as a result of all of its dealings with a respondent”.**®

Similarly, there is no unanimity in whether the FPS standard should be equated with the customary
minimum standard of treatment (hereinafter — MST),*® or whether it constitutes a completely
autonomous standard in international law.**” For example, as was held by the CMS v. Argentina tribunal,
“the standard of fair and equitable treatment and its connection with the required stability and
predictability of the business environment, founded on solemn legal and contractual commitments, is not
different from the international law minimum standard and its evolution under customary law”.'*® Yet,
merging two distinct standards of protection'*® into one would be absurd, since it would automatically
uncover the faulty nature of one of the standards, as well as inconsistent not only with the very object and
purpose of the investment treaty, which in this scenario would be the one including the faulty standard
from the very beginning. Although some argue that mentioning the two standards in one sentence implies
their relationship, it would seem logical to continue the comparison technique using such other standards
as the MST and most favoured nation treatment, which is also often used as a floor with respect to the
treatment that states must afford to aliens.

However, the following surprising question arises. Are there any standards actually aimed at protecting
the local population from the adverse effects of the investments? Case law indicates that tribunals at
times suggest that states are free to employ excessive force to bring order, especially if the violence is
partially caused by the actions of the investor. For instance, in Copper Mesa v. the Republic of Ecuador,
despite acknowledging a widespread uprising against a mining project that would have necessitated the
state to use force against its own citizens, the tribunal found the state in breach of its obligations.**°
Additionally, the arbitrators recognised that the investor had contributed to escalating violence by
employing private security personnel who committed crimes against locals. The only repercussion for this
behaviour was a 30% reduction in the compensation awarded. Similarly, in von Pezold v. Republic of
Zimbabwe, the arbitrators ruled that the respondent had breached its obligations under the FPS clause by
failing to suppress protesters occupying white-owned farms to push for land redistribution, stemming from
historical racial inequalities.’® The respondent argued that suppressing the protests would require
significant violence due to the politically charged nature of land redistribution in Zimbabwe.*> However,
the arbitrators disagreed, stating that violent suppression was both feasible and necessary under the FPS
clause.®

Another point to consider here is the existence of armed conflict clauses, or war-losses clauses, which
refer to “losses owing to war or to other forms of armed conflict, or similar events”,*** and designed to
provide certain guarantees to foreign investors. As of now, 856 out of 2,574 treaties have extended armed
conflict clauses.'®® Nevertheless, their effect is quite “limited and depends on measures taken by the host
State in relation to these investments”.® Since such basic clauses only ensure that investors are not
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treated less favorably in the event a state decides to accord compensation, they do not normally establish
“an absolute right to compensation”.’® Despite the lack of a uniform name and their “cloistered life in
investment arbitration”,**® they remain the only conceivable way for provisions of the BITs to specifically
address compensation in the event of war.

Importantly, the purpose of the basic armed conflict clauses is not to create new substantial obligations
but to establish “a floor treatment for the investor in the context of the measures adopted in respect of the
losses suffered in the emergency, not different from that applied to national or other foreign investors,
[which] ensures that any measures directed at offsetting or minimizing losses will be applied in a
non-discriminatory manner”.**® By guaranteeing national and most-favoured-nation treatment in the event
of losses suffered during an emergency, they are essentially advocating for a non-discrimination
obligation. Although there is no guarantee that an armed conflict clause would always be included in the
BIT, a substantially significant number of investment treaties indicates their presence.

Clearly, the aforementioned wording does not indicate an independent right to claim compensation.
Although some tribunals, i.e. AAPL v. Sri Lanka, AMT v. Zaire, equated the armed conflict clause with the
MST enshrined in customary international law, implying a completely different duty, it would seem illogical
to ignore the fact that this wording only addresses treatment “actually adopted by the host state, not to
treatment that it ought to accord”.®® In contrast to the basic armed conflict clauses, which focus
exclusively on non-discrimination, extended or advanced war clauses, albeit not as common,*®* are not
limited to non-discrimination guarantees, instead extending to the substantive standards, which grant “an
independent right to compensation”.*¢?

Notably, the existence of an extended war clause is limited in the sense that it only operates if the
harm was caused by the state’s official military forces or authorities, which does not include third parties,
e.g. forces of foreign states or rebels. The wording of the clause also clearly establishes a test for the
purposes of assessing whether an extended war clause is deemed to apply. Thus, customary
international law will be applied to determine the meaning of requisition or destruction. In the Elsi case,
the International Court of Justice, dealing with an instance of alleged requisition, noted that there must be
a causal link between the injury complained of and the requisition.*®

For instance, when the tribunal in the AAPL v. Sri Lanka case interpreted an extended war clause in
Article 4 of the Sri-Lanka-UK BIT, which provided that compensation was necessary in case of
“a) requisition of <...> property by its forces or authorities, or (b) destruction of <...> property by its forces
or authorities which was not caused in combat action or was not required by the necessity of the
situation”,'®* it held that there was no convincing evidence to attribute the harm to Sri Lanka’s security
forces.'®® When it comes to the question of attribution, a state may try to circumvent the provision by
using violence on behalf of non-state actors. Thus, in the case of Strabag v. Libya, Libyan soldiers
requisitioned numerous vehicles and equipment during the civil war.'%® Conversely, in AAPL v. Sri Lanka,
the tribunal correctly determined that the occupation of the investor's facility by the respondent's military
did not qualify as a requisition since it was not used to further military interests.'®” In another case,
Kimball Laundry v. United States, where a laundry facility was taken over by the US Army for almost four
years, the claimant was entitled to just compensation, including for the loss of its customer base.
Similarly, in Attorney General v. De Keyser's Royal Hotel, compensation was deemed necessary for the
occupation of a hotel by British armed forces during World War I.

Therefore, it is clear that although a BIT, while remaining in the special realm of IIL, continues to
operate within the lens of an international treaty, which shall take into account all relevant rules and
principles of international law. The claimed neutrality of investment treaty arbitration is subject to scrutiny,
as the notion of BIT has always been driven by a socio-political context, and will continue to remain within
it. At the same time, although it is clear that commencement of hostilities does not void the continuity of
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investment treaties, it does not mean that the treaty will continue to operate in the same way. Instead, the
academic discussion should focus on the question of interpretation, rather than on their general
applicability. From this perspective, IIL and IHL as a mathematical combination only make sense if a
systemic approach to interpretation is applied.

Yet, the vagueness of the existing legal framework of protection of foreign investment in IIL suggests
that the patchwork in execution of the FPS and FET standards may be caused by the poor drafting of
these clauses, which are clearly not designed for situations of IAC, or NIAC. Another drawback is that
they make no reference to the protection against other states, or other groups, instead focusing on the
protection against the actions of a state. And finally, the due diligence nature of these standards indicates
both theoretical and practical vagueness, which would benefit from the simultaneous application of the
rules of IHL. Apart from that, the rights and needs of local people should also be taken into account by the
provisions of BITs. Similarly, a regulatory framework of existing war-losses clauses highlights a substantial
provisional, as well as theoretical gap. As such, the vagueness of the basic armed clauses may not only
lead to an overly broad interpretation by the tribunals, but also misguide the tribunal in application of the
rules of IHL, especially when it comes to the violence caused by non-state actors.

Conclusion

Over the past several decades, the notion of investment protection has been carefully crafted to adhere to
the needs of investors. The disturbing increase in armed conflicts all over the world may make some
developing countries seem unattractive and turn an investment protection into a seemingly unattainable
goal. Nevertheless, the investments into conflict-driven states, some with as many as eight armed
conflicts ongoing simultaneously,¢® still continue.

Although the continuity of investment treaties is not affected by armed conflict as such, their
performance is. With that, a need for action calls upon the top-down approach, meaning that it is upon
both host states and investors to ensure the consistency of investment protection with other areas of
international law, such as IHL and IIL. Therefore, the preliminary conclusions drawn from the paper are as
follows.

First, it is clear that investment treaties apply in armed conflict, and are not automatically terminated by
the latter. There is no rule in international law that would state otherwise despite the prevalence of the
doctrine of the effects of war in the past. Currently, only the Draft Articles on the Effect of Armed Conflict
govern this rule, which is a huge drawback of the current regime.

Secondly, the analysis has shown that the investment regulatory framework is not ideal to regulate
investment protection in the event of armed conflict. As such, although IIL frameworks suggest rather
vague standards, tribunals hesitate to apply IHL principles to the cases before them.

Therefore, investment protection in armed conflict does not revolve around itself, but rather gives way
into something that does not have a room for a “black and white” discussion. As such, foreign investment
is also capable of facilitating violence, derogation of human rights, as well as depletion of natural
resources, all of which can result from the inadequacy of the legal framework of IIL. In a way, the way lex
specialis works is almost a hint at not merely the specificity of one law over another, but at the very crux
of the problem: its importance.
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AHHOTauuA

B cTaTbe aHanM3Mpyetcs cucTeMa 3allyTbl MHOCTPAHHbLIX UHBECTULMIA, B TOM UMC/E MOMOKEHWUSI [BYCTOPOHHWUX UHBECTULIMOHHBIX
[IOTOBOPOB, a Takke CTaHAapTbl, HanpaBfeHHble Ha NpPefoCTaB/eHNe Takoi 3aluTbl UHBECTOPAM B YC/IOBUSX BOOPYXEHHbIX
KOHGO/IMKTOB. ABTOp W3y4aeT WCTOPUYECKWI I KOHTEKCT BO3HUKHOBEHWSI MEPBbIX WHBECTULMOHHBLIX AOrOBOPOB, B YaCTHOCTU
KOMOHWa/bHBIVE Nepuog, Korga 3apofunock MexAyHapoLHOe WHBECTULMOHHOe npaBo. [Janee aBTOp paccmarpuBaeT BOMPOC
MPUMEHVMOCTU WHBECTULIMOHHBIX COIMALLIEHN A B BOOPYXXEHHOM KOHG/IMKTE. [/151 CMOXMBLUETOCS MEXAYHapOAHOTO-NpPaBoBOro
perysMpoBaHnsl XapakTepHO OCTOPOXHOE OTHOLUEHWE K MPVMEHEHWIO HOPM MEXAYHapOLHOTrO TyMaHWTapHOTO Mpasa K Aenam,
paccmaTpvBaeMbiM B pamKax WHBECTULMOHHBIX CMOPOB, BBMAY YET0 WMEKLWAscs HopMaTtuBHas 6asa He upeasibHa A4S
PEerynnpoBaHus 3alyTbl MHBECTULMIA B Crydae BOOPYXEHHOTO KOH(/MKTA. [0 MHEHWIO aBTopa, MOHSITUE 3aLLWTbl MHBECTULUIA
[O/MKHO GbITb COMMIACOBAHO C MOHATYEM MPaB YesioBEKA, a TakkKe MHTEpPecamy pasBMBAIOLLMXCS CTPaH. IHBECTULMW, Kak NMpaBuio,
accouuMpyloTCsi C 3KOHOMMUYECKOW CTabWbHOCTbIO, KOTOpasi, OAHAaKO, He XapakTepHa Ans nocnefHux. Mpumep Komym6um
NOATBEPXKAAET, UTO HEraTUBHLIMU MOCNEACTBUSIMU MOTYT 06EPHYTHCS KaK CamMmu MHOCTPaHHbIe MHBECTULMM, Tak 1 UX 3aluuTa. ABTOp
MPUXOAUT K BbIBOAY, UTO 3(PDEKTUBHOCTb 3aLLMTbI MHOCTPAHHBLIX MHBECTULMIA, B OCHOBE KOTOPbIX BCETAA NIEXUT NPeAnockiika Mupa,
[OMXHA paccMaTpuBaTbCsl CKBO3b MNPU3My MpaBa MexAyHapoAHbIX [O0TOBOPOB, MEXAyHapOAHOTO TyMaHWTApHOrO npasa W
MEeX/yHapOoAHOro npasa NpaB 4YesioBeKa: MMEHHO Ha 3TUX TPEX YPOBHSIX NPOUCXOAUT B3aMMOAENCTBUE Mexay SKOHOMUYECKUMU
MHTepecamMu MHBecTopa B 3allyTe CBOMX MHBECTWLMIA, MHTEpecamu rocyapcTBa, a Takke WHTepecaMy MEecCTHbIX COOGLLEecTB U
KOPEHHbIX HApPOAOB B 3alLyTe CBOMX Npas.

KntoueBble cnoBa

3alMTa MHOCTPAHHbIX WHBECTULMIA, BOOPYXEHHbIA KOHIMMKT, NMpaBa 4esioBeka, ABYCTOPOHHWE WHBECTULMOHHbIE COrNalleHus,
MeXzyHapofHoe ryMaH1TapHoe npaso
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Abstract

The article examines the possibility and conditions for qualifying cyber-attacks on personal data as a military operation, an attack,
and/or an armed conflict from the perspective of international humanitarian law (hereinafter — IHL). It is often personal data that is
the target of a cyber-attack. In this context, potential legal qualification of a cyber-attack depends on whether and to what extent
states recognise data as an “object” under IHL. In the absence of a specific treaty dealing with the application of IHL to the malicious
use of information and communication technologies (hereinafter — ICTs), the main focus of the study is on the existing sources of
IHL (Geneva Conventions, Additional Protocols, principles), customary international law as well as judicial decisions and legal
teachings as subsidiary means for the determination of rules of law. Special attention is paid to the positions of the Russian
Federation and the United States on the issue of the application of IHL to cybernetic activities. The author concludes that a
cyber-attack on personal data can qualify as a military operation, an attack and a prerequisite for the outbreak of an armed conflict,
and offers possible qualification criteria. At the same time, “stretching” jus in bello to the activities involving ICTs creates threats for
the international community due to prospective militarisation of “cyberspace”.
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Introduction

Wars between states have been waged for many centuries. With the development of mankind and
political entities, the means and methods of warfare have been improved. There has been a rapid
evolution from a wooden bow with arrows to nuclear weapons. In the Nuclear Weapons Advisory Opinion,
the International Court of Justice (hereinafter — ICJ) reaffirmed the application of the principles of IHL
both to all forms of warfare and to all kinds of weapons past, present and future. In the XXI century, the
militarisation has affected the advanced ICTs. As a result, “cyberspace” is becoming a new domain of
hostilities where states are accustomed to launching cyber operations or cyber-attacks against their
adversaries.? Thus, in the mid-2000s, the perspective of some armed conflicts changed to a new platform
for conducting military operations. The question is, whether cyber-attacks can be qualified as a military
operation or an attack, or serve as a precondition for the outbreak of hostilities.

The subject-matter of the present study is relatively novel within the Russian doctrine of public
international law. Prior to this paper, the concept of “cyberspace” and the application of international law
to it were addressed in writings by a number of legal scholars.® However, only some experts raised the
guestion of the application of IHL norms to “cyberspace”.* For example, S. Garkusha-Bozhko analyzed

1 ICJ. Legality of the Threat or Use of Nuclear Weapons. Advisory Opinion of 8 July 1996. § 86.

2 Schmitt M. N. Tallinn Manual on the International Law Applicable to Cyber Warfare. Cambridge : Cambridge University Press,
2013 (hereinafter — Tallinn Manual). P. 10.

3 See e.g., Rusinova V. N. Mezhdunarodno-pravovoy printsip nevmeshatel’'stva i kiberoperatsii: neopravdannye ozhidaniya? [The
International Legal Principle of Non-Interference and Cyber-Operations: Unjustified Expectations?] /| Mezhdunarodnoe
pravosudie. 2018. Vol. 25. Ne 1. P. 38-52; Rusinova V. N. Mezhdunarodno-pravovaya kvalifikatsiya vredonosnogo ispol’zovaniya
informatsionno-kommunikatsionnaykh technologii: v poiskakh konsesusa [Qualification of Harmful Use of Information and
Communications Technologies Under International Law: In Search of a Consensus] // Moscow Journal of International Law.
2022. Ne 1. P. 38-51; Ivanova K. A., Myltykbaev M. Zh., Shtodina D.D. Ponyatie kiberprostranstva v. mezhdunarodnom prave
[The Concept of Cyberspace in International Law] /| Pravoprimenenie. 2022. Vol. 6. Ne 4. P. 32—44; Kapustin A. Ya. Suverenitet
gosudarstva v kiberprostranstve: mezhdunarodno-pravovoe izmerenie [State Sovereignty in Cyberspace: International Legal
Dimension] // Zhurnal zarubezhnogo zakonodatel'stva i sravnitel'noogo pravovedeniya. 2022. Vol. 18. Ne 6. P. 99-108.

4 See e.g., Manevich V.V. Mezhdunarodno-pravovoe regulirovanie primeneniya kibersredstv pri vedenii vooruzhennykh
konfliktov: pravovye osnhovy i nauchnye discussii [International Legal Regulation of the Use of Cyber Means in Armed Conflicts:

36


https://doi.org/10.17323/jil.2025

the qualification of a cyber-attack as an “attack” within the meaning of Article 49 of Additional Protocol |
(hereinafter — AP ) of 8 June 1977 to the Geneva Conventions of 12 August 1949, which relates to the
protection of victims of international armed conflicts.® In another article, he attempted to define the
concept of armed conflict in “cyberspace”.® V. Rusinova in her research also drew attention to the misuse
of the military paradigm by some states, leading to a blurring of the boundaries between military and
non-military use of ICTs.” The issues of the application of IHL to “cyberspace” have been more
extensively researched in the foreign academic literature.® That said, while there have been previous
attempts to qualify cyber-attacks on critical infrastructure, the present paper focuses on personal data
which is highly vulnerable to cyber-attacks.® Thus, the novelty of this study is that it attempts to qualify
cyber-attacks on personal data under IHL using the method of evolutionary interpretation of the concepts
of military operation, attack, and armed conflict.

The research question of the study is whether and under what conditions cyber-attacks can be
qualified as a military operation, an attack, or an armed conflict. This qualification relates, in particular, to
the recognition of data as an “object” under IHL. Thus, the legal qualification of cyber-attacks depends on
whether and to what extent states recognise data as an “object” under IHL.

The methodology of the study is legal positivism. In this respect, the research is mainly based on
treaty law (Geneva Conventions and Additional Protocols). Also, in the absence of a specific “cyber”
treaty, the focus of the analysis is on state practice (official positions of states on the issue of the
application of IHL to “cyberspace”) and opinio juris, both of which are constituent elements of international
custom. In addition to treaty and customary law, judicial decisions are of paramount importance in
interpreting the concepts of IHL. In this regard, the author focuses on the jurisprudence of the European
Court of Human Rights (hereinafter — ECtHR), the ICJ, the International Criminal Court (hereinafter —
ICC), and the International Tribunal for the Former Yugoslavia (hereinafter — ICTY). Although the
International Committee of the Red Cross’s position paper and the Tallinn Manuals are not legally binding
sources of international law, the author refers to them as “legal teachings” in the meaning of Article 38 of
the Statute of the 1CJ.° So judicial decisions and legal teachings are used as subsidiary means for the
determination of rules of law. The main tool for analysing the concepts of military operation, attack and
armed conflict in the cyber context will be an evolutionary method of interpretation.

The paper is structured as follows: an introduction, six sections, and concluding remarks. The first
section discusses the terminology used to describe activities in “cyberspace”. The next part is dedicated
to the analysis and interpretation of three key concepts, such as a military operation, an attack and an
armed conflict. The third part addresses the classification of the official positions of states on the
applicability of IHL to “cyberspace”. The fourth section covers theoretical approaches and official positions
on the question of whether data should be considered an “object” under IHL. The fifth part of the study
considers a range of potential scenarios in which cyber-attacks on personal data may be qualified as a
military operation, an attack, and an armed conflict, and the final section compares the official positions of

the Russian Federation and the United States.

Legal Foundations and Scientific Discussions] /I Zakon i Pravo. 2024. Vol. 12. Ne 2. P. 275-282; Garkusha-Bozhko S.Yu.
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Petersburg University. Law. 2023. Vol. 14. Ne 1. P. 194-210; Garkusha-Bozhko S. Yu. Mezhdunarodnoe gumanitarnoe pravo v
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P. 64-82.
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See e.g., Roscini M. Cyber Operations and the Use of Force in International Law. Oxford : Oxford University Press, 2014;
Laurent G., Tilman R., Knut D. Twenty Years On: International Humanitarian Law and the Protection of Civilians Against the
Effects of Cyber Operations During Armed Conflicts /I International Review of the Red Cross. 2022. Vol.102. Ne 913.
P. 287-334; Chang Z. Cyberwarfare and International Humanitarian Law /I Creighton International and Comparative Law
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For example, DDoS attacks on personal data of civilians in the context of the Russian-Ukrainian conflict or cyber-attacks
infiltrating databases and releasing their contents during the Israeli-Hamas conflict.

10 The Statute of the International Court of Justice (adopted on 26 June 1945, and entered into force on 24 October 1945).
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1. “ICT” and “cyber” terminology

There are currently two terminological approaches to the definition of activities in “cyberspace”. In the
documents adopted under the auspices of the United Nations the “ICT” terminology is employed.* The
“cyber” terms are mostly used by the experts of the Tallinn Manuals®® and the legal advisers of the
ICRC,™ as well as in cybersecurity strategies and national positions of certain Western states. The choice
of terminology used depends on the state’s stance. There are three formulations found in the official
positions of states: “use of ICTs”, “cyber operations”, and “cyber-attacks”. The first term “use of ICTs” is
used, for example, by Kazakhstan,** Kenya'® and the Russian Federation.® The term “cyber operations”
is employed by the majority of states which have expressed a position on the application of international
law in “cyberspace”, such as Pakistan,” Romania,'® Singapore!® and the United States.?’ The third term
“cyber-attacks” is found in the official positions of Cuba,? the Czech Republic,?> Germany,? and New
Zealand.®

As mentioned earlier, cyber terminology is actively employed by the experts of the Tallinn Manuals and
the ICRC'’s legal advisers. Thus, in the November 2019 position paper, the ICRC’s legal advisers define
cyber operations as “operations against a computer system or network or other connected device through
a data stream, when used as means and methods of warfare in the context of an armed conflict”.? In
another report, the ICRC's legal advisers use the term “cyber warfare”.?® In contrast, the recent resolution
of the 34th International Conference of the Red Cross and Red Crescent reflects a more neutral
approach, using the term “ICT activities” instead of “cyber operations”.?” The experts of the Tallinn
Manuals, for their part, use both the terms “cyber operation” and “cyber-attack”. While a cyber operation
refers to “the employment of cyber capabilities with the primary purpose of achieving objectives in or by

% UN GA. Resolution “Developments in the field of information and telecommunications in the context of international security”.
URL: https://digitallibrary.un.org/record/399864?v=pdf (accessed: 07.12.2024).

2 The Tallinn Manual is a study without legally binding effect on the issue of the application of international law to “cyberspace”,
which was prepared by an international group of experts from the Tallinn-based NATO Cooperative Cyber Defence Centre of
Excellence. There are two editions of the Tallinn Manual: of 2013 and 2017.

13 ICRC. International Humanitarian Law and Cyber Operations during Armed Conflicts, 2019. URL:
https://www.icrc.org/sites/default/files/document/file_list/icrc_ihl-and-cyber-operations-during-armed-conflicts.pdf (accessed:
17.11.2024).

14 Official Compendium of Voluntary National Contributions on the Subject of how International Law Applies to the Use of
Information and Communications Technologies by States Submitted by Participating Governmental Experts in the Group of
Governmental Experts on Advancing Responsible State Behaviour in Cyberspace in the Context of International Security

Established  Pursuant to General Assembly Resolution 73/266 (hereinafter —  Compendium). URL:
https://digitallibrary.un.org/record/3933543 (accessed: 17.11.2024).
%5 |bid. P. 57.

% Ibid. P. 79-83.

7 UNODA. Pakistan's Position on the Application of International Law in Cyberspace, 3 March 2023 (hereinafter — the Official
Position of Pakistan). URL: https://cyberlaw.ccdcoe.org/wiki/National_position_of_Pakistan_(2023) (accessed: 17.11.2024).

18 See the Compendium (Romania). P. 77-78.

¥ lbid. P. 85.

2 Ibid. P. 138-139.

21 Documento de posicion de la republica de Cuba sobre la aplicacion del derecho internacional a las tecnologias de la
informacién y comunicacion en el ciberespacio. La Habana, 28 de junio de 2024 (hereinafter — the Official Position of Cuba).
URL: https://docs-library.unoda.org/Open-Ended_Working_Group_on_Information_and_Communication_Technologies_-_(2021)
/Documento_de_posicion_de_Cuba._Aplicacion_del_Derecho_Internacional_a_las_TIC_en_el_ciberespacio.pdf (accessed:
17.11.2024).

2 Ministry of Foreign Affairs of the Czech Republic. Czech Republic - Position paper on the application of international law in
cyberspace, 27 February 2024 (hereinafter — the Official Positon of the Czech Republic). URL:
https://mzv.gov.cz/file/5376858/_20240226__ CZ_Position_paper_on_the_application_of IL_cyberspace.pdf (accessed:
17.11.2024).

2 0n the Application of International Law in Cyberspace: Position Paper, March 2021 (hereinafter — the Official Position of
Germany).

URL: https://www.auswaertiges-amt.de/blob/2446304/32e7b2498e10b74fb17204c54665bdf0/on-the-application-of-international-
law-in-cyberspace-data.pdf (accessed: 17.11.2024).

24 The Application of International Law to State Activity in Cyberspace (hereinafter — the Official Position of New Zealand). URL:
https://lwww.dpmc.govt.nz/publications/application-international-law-state-activity-cyberspace (accessed: 17.11.2024).

% ICRC. International Humanitarian Law and Cyber Operations during Armed Conflicts, 2019. URL:
https://www.icrc.org/sites/default/files/document/file_list/icrc_ihl-and-cyber-operations-during-armed-conflicts.pdf (accessed
07.12.2024).

% |CRC. International Humanitarian Law and the Challenges of Contemporary Armed Conflicts — Recommitting To Protection In
Armed Conflict On The 70th Anniversary Of The Geneva Conventions.

URL: https://www.icrc.org/sites/default/files/document/file_list/challenges-report_new-technologies-of-warfare.pdf (accessed:
07.12.2024).

27 ICRC. Resolution ‘Protecting civilians and other protected persons and objects against the potential human cost of ICT activities
during armed conflict’. URL: https://www.icrc.org/en/document/protecting-civilians-against-digital-threats-during-armed-conflict
(accessed: 07.12.2024).
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the use of “cyberspace”,?® a cyber-attack implies “a cyber operation, whether offensive or defensive, that
is reasonably expected to cause injury or death to persons or damage or destruction to objects”.?® For
example, a cyber operation can be equated with the malicious use of ICTs (e.g. DDoS attacks or
malware), however, a cyber-attack is an acute form of a cyber operation, requiring injury or death to
persons or damage or destruction to objects. Therefore, not every cyber operation that is launched can
be qualified as a cyber-attack. The author’s approach focuses on the use of cyber terminology for
interpreting the concepts of IHL in the cyber context as well as for a more accurate and detailed
assessment of the official positions of states which are accustomed to using such terminology.

2. Interpretation of the concepts of a military operation, an attack and an armed conflict in
their application in the cyber context

There is currently no specific treaty dealing with the application of IHL to the malicious activities in
“cyberspace”. Therefore, the further analysis will be based on the existing sources of IHL. Article 36 of the
AP | stipulates a general rule in respect of new weapons according to which a state is obliged to
determine whether their employment would be prohibited by the AP | or by any other rule of international
law applicable to the state. This general rule is fully applicable to cybernetic activities. It means that states
are under obligation to obey norms and principles of IHL when launching cyber-attacks against their
adversaries in the context of an armed conflict.

As regards treaty interpretation, a general rule is contained in Article 31 of the Vienna Convention on
the Law of Treaties (hereinafter — VCLT),*® which establishes a cumulative three-tier test (wording,
context and object and purpose) accompanied by the good faith principle for treaty interpretation.®
Notwithstanding the fact that the AP | entered into force before the VCLT, the rule laid down in Article 31
reflects pre-existing customary international law.*> Therefore, this rule of interpretation can be also applied
to the provisions of the AP I.

2.1. Ordinary meaning of the concepts “military operation”, “attack”, “armed conflict”

First, the concept of “military operation” derives from Article 57 of the AP |, which is devoted to the
protection of the civilian population and civilian objects during armed conflicts. The ICRC's legal advisers
have clarified the notion of military operation, which connotes “any movements, manoeuvres and other
activities whatsoever undertaken by the armed forces with a view to combat”.®* Hence, only if these rules
are respected, civilians and civilian objects will not suffer in an armed conflict.

Second, the concept of “attack” derives from paragraph 1 of Article 49 of the AP | devoted to the
definition of attack, which means “acts of violence against the adversary, whether in offence or in
defence”. Consequently, such a definition has a broader meaning, covering defensive actions (in
particular, “counterattacks”) as well as offensive actions, since both can affect the civilian population. In
this respect, the term “attack” means “combat action”. In the MiloSevic case, the ICTY reiterated that any
attack directed against civilians is prohibited, regardless of the military considerations that motivated it.3*
Furthermore, as noted in the Kordic et Cerkez case, in order to conclude that an “illegal attack on
civilians” took place, it is not necessary that a certain number of civilians were killed or seriously injured
but the number of civilian casualties may be relevant to conclude that the attack was illegal.® Within the
meaning of the AP I, an attack is not related to the notion of aggression or the primary use of armed force
since it refers only to the use of armed force to conduct a military operation at the beginning or during an
armed conflict.®*® Thus, the concept of an attack is an acute form of a military operation that has
consequences such as injury or death of people, as well as damage or destruction of military objectives.

% Tallinn Manual. P. 15.

2 lbid. P. 106.

30 Vienna Convention on the Law of Treaties (adopted on 23 May 1969, and entered into force on 27 January 1980).

81 Vienna Convention on the Law of Treaties: A Commentary | ed. by O. Dorr, Schmalenbach K. Heidelberg : Springer Berlin,
2018. P. 579-580.

32 Ibid. P. 561.

3 Commentary to the AP I. § 2189.

34 ICTY. The Prosecutor v. Dragomir MiloSevic, 1T-98-29/1-T. Judgment of 12 December 2007. § 906.

3 ICTY. The Prosecutor v. Kordic et Cerkez, IT-95-14/2-A. Judgment of 17 December 2004. § 446.

% International Committee of the Red Cross (ICRC). Commentary on the Additional Protocols of 8 June 1977 to the Geneva
Conventions of 12 August 1949. Cambridge : Cambridge University Press, 1978 (hereinafter — Commentary to the AP I).
§ 1880-1882.
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Third, there is the concept of “armed conflict”, a definition of which has not been reflected in treaty law.
The first paragraph of common Article 2 of the Geneva Conventions stipulates that they “shall apply to all
cases of declared war or of any other armed conflict which may arise between two or more of the High
Contracting Parties, even if the state of war is not recognized by one of them”.®” So the Geneva
Conventions have defined the scope of their application, which is limited only to international armed
conflicts.® However, the question of the definition of armed conflict is not addressed in the Conventions.
The concept of armed conflict has been elaborated in case law, in particular in the Tadi¢ case, in which
the ICTY highlighted that “an armed conflict exists whenever there is a resort to armed force between
states or protracted armed violence between governmental authorities and organized armed groups or
between such groups within a State”.** Moreover, in the Limai case, the ICTY underlined that there are
two determinative elements of an armed conflict, meaning intensity of the conflict and the level of
organisation of the parties, which distinguish an armed conflict from banditry, unorganized and short-lived
insurrections, or terrorist activities.*° The ICC, for its part, pointed out in the Bemba case that “an
international armed conflict exists in case of armed hostilities between States through their respective
armed forces or other actors acting on behalf of the State”.** Accordingly, the concept of an armed conflict
refers to both international and non-international armed conflicts.

2.2. Applying an evolutionary method of interpretation in the cyber context

The author hypothesises that, in the context of emerging new means and methods of warfare, the
concepts of “military operation”, “attack” and “armed conflict” may evolve over time. In this respect, the
changing ordinary meaning of the concepts of IHL plays a crucial role for the legal analysis of
cyber-related issues. Generally, there are two theories of the treaty terms interpretation: static and
evolutionary. The former ascribes to the legal text the normative meaning that it had at the time of its
adoption, while the latter contemplates that the text should be interpreted so as to correspond to the
normative meaning at the moment of interpretation.*> The evolutionary method of interpretation is widely
employed in jurisprudence of international courts. It was first applied in the case of Tyrer v. the United
Kingdom, where the ECtHR held that “the Convention is a living instrument which... must be interpreted
in the light of present-day conditions”.*® Then, in the case of Christine Goodwin v. the United Kingdom, the
ECtHR clarified the concept of “present-day conditions” for the appropriate interpretation and application
of the Convention for the Protection of Human Rights and Fundamental Freedoms.** In the Costa Rica V.
Nicaragua case, the ICJ formulated a general rule as to when a treaty has an evolving meaning: (i) if the
parties used “generic terms” when they were aware that the meaning of these terms was likely to change
over time; (i) if the treaty has been entered into for a very long period or is “of continuing duration”.*
Taking these approaches into account, and in the light of the rapid development of cyber technologies, an
evolutionary method of interpretation can be deemed applicable for the interpretation of conventional
concepts of IHL — a military operation, an attack, and an armed conflict — in the cyber context.
Throughout its history, jus in bello has governed kinetic hostilities, however, the emergence of ICTs raises
the question of applying traditional concepts to cybernetic activities. It seems justified to apply an
evolutionary approach to the interpretation of the concepts of a military operation, an attack, and an
armed conflict in relation to cyber activities, since the parties could have been aware of the evolving
meaning of the “generic terms” used in the Geneva Conventions and Additional Protocols, and these
treaties entered into force a long time ago. As a result, an evolutionary interpretation of the “generic
terms” will encompass both kinetic and cybernetic activities carried out within an ongoing armed conflict.
According to M. Roscini, IHL applies to “cyberspace” in three scenarios: a) a cyber-attack is preceded
by a declaration of war made using cybernetic or traditional means of communication; b) a cyber-attack
occurs in the context of an ongoing international armed conflict and has a nexus with it; and c¢) a

37 International Committee of the Red Cross (ICRC). Geneva Convention Relative to the Treatment of Prisoners of War (Third
Geneva Convention). 75 UNTS 135. 12 August 1949.

% Only common Art. 3 of the Geneva Conventions is applicable to non-international armed conflicts.

39 ICTY. The Prosecutor v. Dusko Tadlic, IT-94-1-A. Decision of 2 October 1995. § 70.

4 ICTY. The Prosecutor v. Fatmir Limaj, Isak Musliu & Haradin Bala, IT-03-66-T. Judgment of 30 November 2005. § 89.

4 ICC. The Prosecutor v. Jean-Pierre Bemba Gombo, ICC-01/05-01/08. Decision of 15 June 2009. § 223.

42 Spaic B. Evolutionary and Static Interpretation // Research Handbook on Legal Evolution / ed. by W. Zatuski. Edward Elgar
Publishing, 2023. P. 4.

4 ECtHR. Tyrer v. the United Kingdom. Application no. 5856/72. Judgment of 25 April 1978. § 31.

4 ECtHR. Christine Goodwin v. the United Kingdom. Application no. 28957/95. Judgment of 11 July 2002. § 84.

4 ICJ. Dispute regarding Navigational and Related Rights (Costa Rica v. Nicaragua). Judgment of 13 July 2009. § 66.
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cyber-attack amounts itself to an international armed conflict, with or without the concomitant occurrence
of kinetic hostilities.*® Thus, M. Roscini used an evolutionary approach to the interpretation of the first
paragraph of common Article 2 of the Geneva Conventions. As practice shows, the most common case is
when cyber-attacks are undertaken against the background of a pre-existing armed conflict. The
frequency of this phenomenon is confirmed by a number of instances, including the use of cyber-attacks
in the context of the Russia’s special military operation,” the Israeli-Hamas conflict,*® the
Russian-Georgian conflict,* and the Armenian-Azerbaijani conflict.®® Besides, cyber-attacks are often
conducted in the absence of any armed conflict. This is evidenced by the case of the cyber-attack on
Estonia® and the cyber-attack on the hospital in Diisseldorf, Germany.>® Thus, apart from interpretation of
the terms applied, it should be clarified whether there is customary international law regarding the
application of IHL to cyber-attacks.

Using an evolutionary method of interpretation, the “generic terms” cover not only kinetic activities but
also cybernetic ones. Therefore, pertinent provisions of the Geneva Conventions and Additional Protocols
may be applied to cyber-attacks as well as to conventional weapons. Nowadays, military operations are
conducted in a multitude of domains, i.e. on land, in sea, in the air, and in “cyberspace”.>

2.3. Is there a rule of customary international law on the application of IHL to cyber-attacks?

A rule of customary international law consists of two constituent elements: state practice and opinio
juris.5* State practice must be general, which means it must be sufficiently widespread and representative,
as well as consistent.®® At the present time, not all states expressed their position on the application of
international law to “cyberspace”. Although a detailed assessment of national and common positions is
made in the next part of the article, it should be noted that their small number does not allow to speak of
the existence of a “general practice” since such practice is not representative (32 states out of 193 UN
members). Also, state practice is not consistent, as evidenced by the diversity of the official positions of
states as there are two “opposing camps of states”: some of them are in favour of the full application of
IHL to cyber-attacks, whereas others are sceptical about the application of IHL to cybernetic activities.®
Additionally, China, Cuba, Pakistan, the Russian Federation, and the Syrian Arab Republic are acting as
“persistent objectors” against the formation of customary international law on the issue of the application
of IHL to “cyberspace” and, therefore, they are against the use of an evolutionary interpretation of the
conventional concepts.

4 Roscini M. Cyber Operations and the Use of Force in International Law. Oxford : Oxford University Press, 2014. P. 120.
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In terms of attacks, there are states stressing that a cyber-attack can, under certain circumstances,
cross the threshold of an attack.’” According to Canada, Denmark and ltaly, the qualification of a
cyber-attack as an attack requires injury or death to persons or damage or destruction to objects.®®
Germany, on the other hand, claims that the qualification of a cyber-attack as an attack in the sense of
Article 49 of the AP | may not require the consequences comparable to effects of conventional weapons.®®
In practical terms, Israel considers that the operation aimed at cutting off electricity in a military airfield,
and which is expected to cause the crash of a military aircraft, may constitute an attack.®® Therefore, at
least several states recognise a possibility of qualifying a cyber-attack as an attack in the meaning of
Article 49 of the AP I.

With regard to the concept of armed conflict, a limited number of states out of those who have
expressed their position on the applicability of international law in the ICTs environment allowed for the
possibility of qualifying a cyber-attack as an armed conflict. For example, Brazil recognises that the cyber
activities can constitute an armed conflict, should they themselves cross the threshold of violence.®! In
such a case a cyber-attack can be a prerequisite for the outbreak of hostilities.

To sum up, first, the ordinary meaning of the concepts “military operation”, “attack”, “armed conflict”
implies their application only to kinetic activities; second, an evolutionary interpretation of the terms allows
them to include cybernetic activities; third, there is no rule of customary international law on how
international law should in principle apply to “cyberspace” and, in particular, to what extent IHL applies to
the malicious use of ICTs.

3. Classification of the official positions of states on the application of IHL to “cyberspace”: in
search of a consensus

Two paradigms can be developed from the states’ positions on the issue of the application of IHL to
“cyberspace”: absolute and limited. The former aims at expanding the ambit of IHL norms in “cyberspace”
and, as a result, the applicability of jus in bello becomes possible not only in the context of an armed
conflict but also long before it, since a cyber-attack per se constitutes an attack or even an armed conflict.
The latter is devoted to the restrictive application of IHL norms to “cyberspace” only in the case of armed
conflict, where cyber-attacks act as a means or method of warfare.

The official positions of states on the applicability of international law to “cyberspace” were reflected, in
particular, in the “Official compendium of voluntary national contributions on the subject of how
international law applies to the use of information and communications technologies by States”, which
was prepared by the Group of Governmental Experts in accordance with GA resolution 73/266. This
collection is composed of stances of 15 states: Australia, Brazil, Estonia, Germany, Japan, Kazakhstan,
Kenya, the Netherlands, Norway, Romania, the Russian Federation, Singapore, Switzerland, the UK, and
the USA.®2 So they have voluntarily expressed their vision of the application of international law to the use
of ICTs, covering different areas: from countermeasures and international humanitarian law to human
rights and sovereignty issues. In addition, several positions can be found on the official websites of
national governments.

To date, there are 32 national positions and two common positions on the issue of the application of
international law to the ICTs environment, with 30 states and two unions expressing their explicit position
on the application of IHL to “cyberspace”. For instance, the positions of the Islamic Republic of Iran® and
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the People’s Republic of China® are silent on the abovementioned matter. However, the Islamic Republic
of Iran affirmed that cyber operations that result in widespread and serious material damage to property
and/or persons and/or logically capable of leading to such consequences constitute the “use of force”,®
but this statement refers to jus ad bellum.

Still, owing to the efforts of the United Nations, a certain compromise has been reached on whether
jus in bello norms apply to the use of ICTs by states and, if so, in which cases. The consensus is that IHL
partially applies to the use of ICTs by states only in situations of armed conflict. Moreover, states who
have expressed their opinion on the matter have confirmed the applicability of the basic principles of IHL
to “cyberspace”, such as humanity, necessity, proportionality, and distinction.®®

All the official positions of states could be classified on two grounds. The first classification of states
includes those that agree with the applicability of IHL norms to “cyberspace” only in the event of an armed
conflict, as well as those who agree to the application of IHL norms in the absence of an armed conflict
but emphasise that the cyber-attack itself may be a prerequisite for the outbreak of hostilities. The first
group (confirming the application IHL to the use of ICTs in the event of armed conflict) consists of the
African Union,%” Cuba,®® Estonia,®® Kazakhstan,”® Kenya,” Pakistan,”? Poland,”® Romania,” the Russian
Federation,” and Singapore.” The second group (consenting on the application of IHL to cyber-attacks
when they themselves amount to an attack or an armed conflict) includes Austria,”” Brazil,”® Canada,’® the
Czech Republic,?® Denmark,® Italy,®? Japan,® Israel,®* France,®® Costa Rica,®® Finland,? Ireland,®® the UK,®
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Germany,® the European Union,** New Zealand,®? Norway,* the Netherlands,* Sweden,® Switzerland,*
Australia,®” and the USA.%

The second classification is based on the qualification of a cyber-attack either as an attack or as an
armed conflict. Consequently, states can be divided into (i) those that have stated that a cyber-attack can
reach the threshold of an attack, and (ii) those that have indicated that a cyber-attack can reach the level
of an armed conflict per se. Accordingly, the “attack” group includes Australia, Austria, Canada, the Czech
Republic, the European Union, Germany, Denmark, Israel, Italy, Japan, New Zealand, Norway, the
Netherlands, Sweden, Switzerland, France, the UK, and the USA. The “armed conflict” group consists of
Brazil, Costa Rica, Ireland, and Finland. It is important to note that, in the opinion of most states, a
cyber-attack must necessarily cause either death or harm to individuals or physical damage to objects.
Furthermore, some states that have resorted to cyber-attacks in the context of armed conflicts have not
prepared their position papers, referring to Azerbaijan, Armenia, Georgia, and Ukraine.

As an intermediate conclusion, it should be emphasised that a cyber-attack can be qualified as a
military operation, an attack, and an armed conflict, based on the stances of those states that have taken
a position on the application of IHL to “cyberspace”. It follows that there is fragmentation in state practice
since current official positions are classified into two “opposing camps”: absolute and limited paradigms
on the issue of the application of IHL to the use of ICTs. As noted earlier, there is no rule of customary
international law. Therefore, the position of the majority of states, which allows the qualification of
cyber-attacks as an attack and armed conflict, does not constitute a legally binding rule for the entire
international community. In fact, the current norm-setting process is in a sense “on thin ice”. In this
respect, “stretching” jus in bello to cybernetic activities creates threats for the international community due
to prospective militarisation of “cyberspace”.

4. The “Sisyphean task” or the recognition of data as an object under IHL

As mentioned in the introduction, personal data is often the target of a cyber-attack. In this regard, the
debate on the recognition of data as an “object” under IHL contributes to the understanding of how and
why states (adherents of the absolute paradigm) qualify cyber-attacks as a military operation, an attack,
and an armed conflict. Thus, the legal qualification of cyber-attacks depends on whether and to what
extent states recognise data as an “object” under IHL. This part of the study discusses theoretical
approaches and official positions on the question of whether data should be considered an object under
IHL. It is highly important to address this issue as “attacks” are generally allowed only against military
objectives.

At the present time, there are three key approaches to the qualification of data as an object under IHL:
literal, analogist, and functional.®®* Out of 30 states which commented on the application of IHL to
“cyberspace”, only 11 have addressed the issue of qualifying data as an object under IHL. It follows that
state practice concerning the recognition of data as an object under IHL is scarce. Furthermore, there is
no universal vector on this question, even within the states belonging to the single camp (adherents of the
absolute paradigm).
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4.1. The literal interpretation of the concept “object” under IHL

In fact, the recognition of data as an object is not directly regulated by IHL. Nevertheless, the ordinary
meaning of the concept “object” is derived from the provisions of the AP | and its Commentary. Article 48
of the AP | envisages a distinction principle according to which the belligerents are under obligation to
distinguish between the civilian population and combatants as well as between civilian objects and
military objectives.® Paragraph 2 of Article 52 of the AP | clarifies what military objectives are by
providing a two-tier test: (i) their nature, location, purpose or use make an effective contribution to military
action; (ii) their total or partial destruction, capture or neutralisation, in the circumstances ruling at the
time, offers a definite military advantage.'® The definition of a civilian object is derived from the absence
of features of a military objective, meaning “presumption of civilian nature”.2

In addition, the AP | specifies that attacks within the meaning of Article 48 must be strictly limited to
military objectives. In this respect, it is worth analysing the ordinary meaning of the concept of “object”
under IHL. The interpretation of this concept can be found in the Commentary to the AP | of 1978. The
authors of the Commentary note that the term “object” means “something that is visible and tangible”,
based on the content of the English (“object”) and French (“bien™) texts of the AP 1.1 Thus, data is not
“object” under IHL based on literal interpretation of the AP I. Among the commentators, O. Pomson
contends that the term “object” refers to material things under customary international law and therefore
computer data cannot be regarded as an object under IHL.*** M. N. Schmitt prefers to exclude data per se
from the concept of an object under IHL stressing that the belligerents often use cyber psychological
operations, which are aimed at destroying or altering data and disrupting civilian media activities. %
It seems therefore, that it is impossible to qualify a cyber-attack on personal data as an attack in the
meaning of Article 48 of the AP | since it can only be directed against tangible and visible things which,
according to the distinction principle, meet the requirements of a military objective. However, those states
that qualify cyber-attacks on personal data as attacks in the meaning of Article 48 of the AP | use other

tools of the interpretation, such as analogist and functional theories.

4.2. The analogist and functional approaches to the interpretation of the term “object”

The analogist approach is based on the application of analogy in international law,'% in particular with
respect to the law of targeting. This theory is maintained by ICRC's legal advisers. The “guardians of IHL"
are convinced that the protection of civilian data from cyber-attacks in the context of armed conflict is
becoming an increasingly urgent problem. The resolution of the 34th International Conference of the Red
Cross and Red Crescent expressed a deep concern about data protection from malicious ICT activities.'%
The resolution also addresses the protection of humanitarian data.'%

Some ICRC's legal advisers contend that data is an essential component of the digital sphere and a
cornerstone of life in many communities, concerning personal medical data, social insurance data, tax
reports, bank accounts.’® The ICRC's legal advisers apply the term “civilian data” in respect of personal
data.™ In this regard, the norms of the law of targeting should also be applied to civilian data as
cyber-attacks leading to the disruption of public services and private businesses can cause more damage
to the civilian population than the destruction of physical objects.™™ Furthermore, a narrow definition of
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101 |bid.

192 David E. Printsipy prava vooruzhennykh konfliktov [Principles of the Law of Armed Conflict], Moscow: The ICRC, 2011. P. 284.

193 Commentary to the AP I. § 2008.

194 pomson O. ‘Objects’? The Legal Status of Computer Data under International Humanitarian Law // Journal of Conflict and
Security Law. 2023. Vol. 28. Ne 2. P. 380.

195 Schmitt M. N. Wired Warfare 3.0: Protecting the Civilian Population during Cyber Operations // International Review of the Red
Cross. 2019. Vol. 101. Ne 910. P. 342.

1% Voneky S. Analogy in International Law /| Max Planck Encyclopedia of Public International Law / ed. by R. Wolfrum. Oxford :
Oxford University Press, 2008.

17 |CRC. Resolution ‘Protecting Civilians and Other Protected Persons and Objects Against the Potential Human Cost of ICT
Activities During Armed Conflict'.
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“civilian objects” under IHL would expose a legal lacuna in order to protect civilian data or personal
data.®> Most of states that commented the issue of recognising data as an object under IHL are
supporting the analogist approach, including Austria,'*®* Brazil,'* Costa Rica,’*® Finland,*® France,’
Germany,® Norway,®* Romania,?® Switzerland.?* To illustrate, France states that content data (civilian,
medical or bank) is protected under the distinction principle.*?? According to Romania, cyber-attacks can
only be directed against that data which qualifies as military objectives.'* This approach is mainly based
on policy considerations rather than on existing legal norms governing the issue of targeting. The author
acknowledges that such an approach can be justified on the grounds of special protection of civilian and
humanitarian data. The scope of the discussion depends on the political views of each state, however, it
goes beyond the lex lata.

Another approach is functional; its adherents are experts of the Tallinn Manuals. They unanimously
agree that computers, computer networks and other material components of the cyber infrastructure may
be considered objects under the law of targeting.’?* Nevertheless, their opinions on the legal status of the
data were divided. The position of most experts focuses on the fact that the ordinary meaning of the term
“object”, which was discussed in the Commentary to the AP |, cannot be interpreted as data-related since
objects are visible and tangible.®® In contrast, others have stated that either all or some types of data
should be considered as an object under IHL. Therefore, the “modern meaning” of the notion of the object
in society and its interpretation in the light of object and purpose of the AP | should lead to the conclusion
that data is an object for the purposes of the law of targeting.*?® It is worth noting that experts agreed that
any cyber-attack conducted against data with the expected injury or death to people, as well as damage
or destruction of objects, would constitute an attack, to which targeting rules apply.*?” Accordingly,
cyber-attacks against data would not fall within the scope of the relevant norms of IHL unless the attack in
guestion resulted in some physical effect and/or loss of functionality of the target system or network.'?
The functional approach was reflected in the official positions of Chile,'?® Denmark,**® and Israel.*** For
instance, Denmark emphasises that an operation targeting data on which the functionality of an object
depends can be considered an attack, depending on the nature and degree of damage that is expected to
result from this operation.’** This approach seems to be dangerous for the qualification of data as an
object under IHL, as it aims at the militarisation of “cyberspace” which is expressed in the fact that a
cyber-attack on personal data resulting in some physical effect and/or loss of functionality of the target
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Operations, 2016 (hereinafter — the Official Position of Denmark).
URL: https://www.onlinelibrary.iihl.org/wp-content/uploads/2021/05/DK-Military-Manual-International-Operations.pdf (accessed:
17.11.2024).

181 Schondorf R. Op. cit. P. 401.

132 See the Official Position of Denmark.
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system or network will constitute an attack (a defensive or offensive act of violence against the
adversary).

Applying the above approaches to the question of qualifying cyber-attacks on personal data, the
following conclusions on potential scenarios can be drawn.

The first scenario: if the state does not consider personal data to be an object under IHL, then
cybernetic activities against such data would not constitute a gross violation of IHL. Since data is not an
“object” for the purposes of IHL, it does not have to meet the criteria of a military objective for a
cyber-attack against it to be legal under IHL.** This case illustrates a “gray zone” of modern IHL.

The second scenario: if the state admits that a sensitive type of data (civilian and humanitarian) can be
an “object” under IHL, then in the case of a cyber-attack on this type of data, the state will probably speak
of a grave breach of IHL, since this data is recognised as a civilian object. Thus, cyber-attacks on this
type of data are prohibited.

The third scenario: if the state considers that a cyber-attack can have consequences in the form of
physical damage to network systems, this state recognizes that data can qualify as an “object”, but its
nature (civilian or military) depends on the circumstances. Therefore, such “cyber-attacks” can be
permissible insofar as this data meets the criteria of the definition of a military objective.**

To sum up, the most appealing approach to the question of the data qualification is a literal
interpretation, as it is based on the existing targeting norms (lex lata), which clarify that “objects” under
IHL are things that can be touched and seen. Applying such an approach, it can be concluded that there
is no option to qualify cyber-attacks on personal data under IHL. Therefore, this approach does not
answer the research question. However, drawing on other theories of data qualification, there are two
ways of interpreting the notion of “object” broadly through the lens of policy considerations and legal gaps
(lex ferenda). The author agrees with the position of the ICRC's legal advisers, who argue for the
protection of civilian and humanitarian data from cyber-attacks in times of armed conflicts. Nevertheless,
based on the analogist approach, personal data as a civilian object will be under the general protection
against any attack (including cybernetic). Thus, only in the context of application of the functional
approach cyber-attacks launched on personal data may constitute an attack under certain conditions,
including implications in the form of physical effect and/or loss of functionality of the target system or
network. It should be noted that there is no consensus on the norm-setting concerning the recognition of
data as an object under IHL in the official positions of states. Even those who adhere to the absolute
paradigm take different positions. However, the majority of them support the application of the analogist
approach in order to protect sensitive types of data in the event of armed conflict.

5. Potential scenarios for qualifying cyber-attacks on personal data: skating on thin ice

This part of the study is devoted to a range of potential scenarios in which cyber-attacks on personal data
can be qualified as a military operation, an attack, and an armed conflict. For the purposes of this section,
the functional approach should be applied, as it allows for the possibility of qualifying cybernetic actions
on personal data (immaterial thing) as kinetic. Thus, three options for qualifying cyber-attacks on personal
data are examined: a military operation, an attack, and an armed conflict.

The first option is a military operation, which means all movements, manoeuvres and other activities of
any kind undertaken by the armed forces with a view to combat. In this case, cyber-attacks of any kind
launched by the armed forces in order to conduct combat operations in the event of an armed conflict,
alongside conventional weapons. For example, in the context of an armed conflict, state B launches a
cyber-attack on the data systems of the Ministry of Defense (military objective), resulting in the deletion of
records containing information on military strategy (military data). Such a cyber-attack can be considered
a military operation. Therefore, cyber-attacks can be equated with the use of conventional weapons. In
this respect, the use of malicious ICTs in the event of armed conflict must comply with the basic principles
of IHL, such as necessity, humanity, distinction and proportionality. Nevertheless, a cyber-attack directed
against hospitals or schools containing civilian data would constitute a grave violation of the principle of
distinction.

183 Scenario 12: Cyber operations against computer data.
URL: https://cyberlaw.ccdcoe.org/wiki/Scenario_12: Cyber_operations_against_computer_data (accessed: 10.12.2024).
134 bid.
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Another instance is a situation where state N carries out a cyber-attack on the building of state M
where both the personal data of civilians and the military data is stored, resulting in the deletion of the
data of some civilians. Accordingly, this cyber-attack will be assessed according to the principle of
proportionality: whether the military advantage outweighs the damage to the civilian object (the deletion of
civilian data). In order to qualify a cyber-attack on personal data as a military operation, the most
important element is the context criterion that must be met. The experts of the Tallinn Manuals
understand the “context” as the concept that refers either to the fact that operations are conducted by the
belligerent against the enemy or that they are conducted to facilitate the military efforts of the
belligerent.** Another criterion is the nexus between cybernetic activity and armed conflict. By way of
illustration, Austria considers that there must be a sufficient nexus of cybernetic activity and armed
conflict, meaning a cyber-attack is carried out by one party to the conflict against the other, and which
must contribute to the military efforts of the former.*® Thus, two criteria for qualifying cyber-attacks on
personal data as a military operation can be developed: context and nexus.

The second option is an attack which implies defensive or offensive acts of violence against the
enemy in the meaning of Article 48 of the AP I. For example, in the absence of an armed conflict, the
armed forces of state A conduct an offensive cyber-attack against the industrial control systems of a
wastewater treatment plant in state B, altering critical data sets necessary to maintain the correct level
and composition of chemicals for the treatment of drinking water in a large city.**” This cyber-attack may
qualify as an attack since it results in the shutdown of the facility, i.e. the damage to the civilian object.
Therefore, this cyber-attack is not permitted as it is directed against the civilian object. Besides, the
experts of the Tallinn Manuals consider that a cyber-attack that causes a fire at a small military objective
would be enough to commence an international armed conflict.*® As a real-life example it is worth
recalling a situation when the air strike by Israel in 2019 targeting a building in Gaza in response to a
possible cyber-attack carried out by the group Hamas.'® This was the first time that the alleged
cyber-attack was accompanied by a real kinetic attack on the object. Another illustrative example is the
case of the Dusseldorf hospital where a patient died as a result of a cyber-attack. The hospital was
unable to admit her because its systems had been knocked out by a cyber-attack, involving the use of
ransomware. German prosecutors then began investigating the patient’'s murder.*

Based on the official positions of states, the main criterion for qualifying a cyber-attack as attack is the
consequences in the form of injury or death of people, as well as damage or destruction of objects.
Accordingly, whenever an attack on data results in injury or death of individuals or damage or destruction
of physical objects, these persons or objects become the “target of attack”. Furthermore, a cyber-attack
on data upon which the functionality of physical objects depends sometimes constitutes an attack.** This
approach is followed by the majority of states that have chosen the absolute paradigm (Australia, Brazil,
Canada, Costa Rica, the Czech Republic, Denmark, the European Union, Finland, France, Germany,
Ireland, Israel, Italy, Japan, New Zealand, Norway, the Netherlands, Pakistan, Sweden, Switzerland, the
UK, and the USA). To give an example, Canada states that injury or death to persons or damage or
destruction to objects includes harmful effects above a de minimis threshold on cyber infrastructure, or
the systems that rely on it.**? Interestingly, there is a link between the official positions on the application
of IHL to “cyberspace” and on the recognition of data as an object under IHL. Thus, Denmark and Israel
follow the functional approach (partially recognising data as an object under IHL), while at the same time
allowing for the possibility of qualifying a cyber-attack on personal data as an attack. Thus, the following
criterion for qualifying a cyber-attack on personal data as an attack can be developed: the consequences
in the form of injury or death of people, as well as damage or destruction of objects. The main problem

1% Tallinn Manual. P. 96-97.

1% See the Official Position of Austria.

187 Geiss R., Lahmann H. Protection of Data in Armed Conflict // International Law Studies. 2021. Vol. 97. Ne 556. P. 558.

1% Tallinn Manual 2.0. P. 383.

139 |srael Responds To Cyber Attack With Air Strike On Cyber Attackers In World First.
URL: https://www.forbes.com/sites/zakdoffman/2019/05/06/israeli-military-strikes-and-destroyshamas-cyber-hg-in-world-first/?sh
=29a9597fafb5 (accessed: 10.12.2024).

140 prosecutors Open Homicide Case After Cyber-Attack on German Hospital.
URL: https://www.theguardian.com/technology/2020/sep/18/prosecutors-open-homicide-case-after-cyber-attack-on-german-hos
pital (accessed 17.11.2024).

1 Tallinn Manual 2.0. P. 416.

142 See the Official Position of Canada.
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with such a qualification, however, is that it leaves open the possibility that a cybernetic activity could lead
to a kinetic one, as has been demonstrated in the case of Israel.

The third option is an armed conflict, which is quite challenging to prove. In this case, a cyber-attack
per se crosses the threshold of violence. The threshold of violence in international armed conflict is low,
while it is very high in the context of a non-international armed conflict. In the current time, only four states
allow the possibility of characterising a cyber-attack as an armed conflict: Brazil, Costa Rica, Finland, and
Ireland. For instance, Finland emphasises that in assessing the cyber-attack it is necessary to know
whether it causes prohibited harm, including foreseeable direct and indirect effects.'*® Moreover, in
Ireland’s view, cyber-attacks must have effects similar to those of physical military operations constituting
armed force in order to bring into existence (i) an international armed conflict if they are conducted
between states, and (ii) can bring into existence a non-international armed conflict if the two requirements
of intensity of conflict and level of organisation are met.*** It is worth noting that history does not yet know
examples where a cyber-attack was considered a precondition for an armed conflict. Thus, the main
criterion for qualifying a cyber-attack as an armed conflict is the crossing by this cybernetic activity of the
threshold of violence, which is different for an international and non-international armed conflicts.

To summarise, a cyber-attack on personal data can be qualified as a military operation, an attack, and
an armed conflict according to the following criteria: (i) the context and nexus (a military operation);
(i) consequences in the form of injuries or deaths, damage, or destruction of objects (an attack); (iii) a
threshold of violence (an armed conflict). As a result, the easiest option of the qualification is the first
scenario when a cyber-attack is carried out as part of an ongoing armed conflict. Regarding the second
scenario, it is worth noting that state practice on such a qualification is scarce. The last option of the
qualification is really dangerous within the framework of modern IHL since it leads to the militarisation of
“cyberspace” that is accompanied by transformation of contemporary armed conflicts.

6. Comparing positions of the Russian Federation and the United States

First of all, it should be emphasised that neither the Russian Federation nor the United States expressed
their position on the issue of the recognition of data as an object under IHL. Nevertheless, these states
commented on the application of IHL to “cyberspace”.

Basically, the Russian Federation and the United States hold opposing positions on the question of
application of IHL to the use of ICTs. On the one hand, Russia pays attention to the fact that the
humanitarian aspects of information security and the ethics of its use are becoming the most important
elements of global, national, public and personal security in the modern world. The Russian Federation
supports a “window of opportunity” to conclude new treaties to strengthen international information
security.'*® However, its position is silent on the issue of data protection, especially in times of armed
conflict. In general, Russia is a proponent of the limited paradigm, which means that it considers that IHL
applies to the use of ICTs only in the case of armed conflict.

The United States, on the other hand, is an adherent to the absolute paradigm, i.e. it advocates
“stretching” the scope of IHL to cyber-attacks carried out in the absence of hostilities. By way of
illustration, in his remarks of 10 November 2016, US legal adviser B. Egan stated that, although “not all
cyber operations rise to the level of an ‘attack’ as a legal matter under the law of armed conflict”, it is
nevertheless possible to determine such cyber operation as an attack, “considering, among other things,
whether a cyber activity results in kinetic or non-kinetic effects, and the nature and scope of those effects,
as well as the nature of the connection, if any, between the cyber activity and the particular armed conflict
in question”.'*® Therefore, the representatives of the United States opined that the criterion of kinetic
effects was not relevant in respect of the qualification of a cyber-attack as an attack. When comparing two
positions of the states concerned it should be noted that emphasising that these are “headliners” in the
application of international law in general: while the Russian Federation expresses mainly its concerns on

143 See the Official Position of Finland.

144 See the Official Position of Ireland.

145 Ministry of Foreign Affairs of the Russian Federation. Interview of the Director of the Department of International Information
Security of the Russian Foreign Ministry A.V. Krutskikh. Global Cyber Warfare: a Diplomatic Victory I/ International Life.
7 June 2021. URL: https://www.mid.ru/ru/foreign_policy/un/1752094/ (accessed: 17.11.2024).

146 Egan B. Remarks on International Law and Stability in Cyberspace. Speech at Berkeley Law School, 10 November 2016. URL:
https://2009-2017.state.gov/s/l/releases/remarks/264303.htm (accessed: 17.11.2024).
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the of criminalisation of cybernetic activities (criminal lawmaking track), the United States focuses on
“stretching” modern jus in bello to non-kinetic (cybernetic) activities (military lawmaking track).

Concluding remarks

Answering the first part of the research question, it should be noted that a cyber-attack on personal data
may qualify as a military operation, an attack and even an armed conflict. This qualification is possible if
this cyber-attack meets certain requirements. As a result, the author has developed the following criteria:
() the context and nexus (a military operation); (ii) consequences in the form of injuries or deaths,
damage, or destruction of objects (an attack); (iii) a threshold of violence (an armed conflict).
Furthermore, the author concludes that the qualification of cyber-attacks on personal data depends on the
state’s position on the issue of recognising data as an object under IHL, as demonstrated by the
examples of Denmark and Israel.

For the purposes of the study, an evolutionary approach has been used to interpret the conventional
concepts since the ordinary meaning of the terms does not allow their application to cybernetic activities.
Based on the analysis of the current official positions of states on the issue of the application of IHL to
“cyberspace”, there is fragmentation in state practice, since current official positions are classified into two
“opposing camps”: absolute and limited paradigms. Besides, there is no rule of customary international
law as the position of those states, who allow the qualification of cyber-attacks as an attack and armed
conflict, does not constitute a legally binding rule for the entire international community.

Moreover, since the literal interpretation of the provisions of the AP | clarifies that an object under IHL
is something that can be seen and touched, data is not included in this meaning (lex lata). However,
based on policy considerations, it appears the position in favour of protecting a sensitive type of data (e.g.
civilian and humanitarian) from cyber-attacks in times of armed conflicts (lex ferenda) is justified. Thus, a
literal interpretation of the concept of object under IHL creates a “grey area”, as there is no legal
protection for civilian and humanitarian data that may be disrupted in the event of armed conflict. It is
worth mentioning the “Martens clause”, which remains applicable in any event where IHL is silent, and
which could fill the legal lacunas in the protection of sensitive types during armed conflicts.

Overall, the author is convinced that “stretching” jus in bello to activities carried out in “cyberspace”
creates threats for the international community if a cyber-attack can be qualified as an attack or can serve
as a precondition for the outbreak of kinetic hostilities. Those states that adhere to the absolute paradigm
contribute to the militarisation of “cyberspace”, i.e. its transformation into a new domain of hostilities.

MO TOHKOMY /bAY: KBAJIM®PUKAUUNA KUMWBEPATAK HA TNEPCOHAJIbHbIE
AAHHBIE B COOTBETCTBUU C MEXXAYHAPOAHLIM T'YMAHUTAPHBIM NPABOM

ABPALLNH P.TT.
AGpawunH PomaH [MMetpoBuy — Mmnagwwin  topuct, LleHTp
MeXayHapoAHOro npasa Ha Yucteix npygax, Mocksa, Poccus
(rpabrashin@gmail.com). ORCID: 0000-0003-4891-359X.
AHHOTauuA

B cratbe aHanun3vpyeTcs BO3MOXHOCTb M 06CTOATENbCTBA KBaMdhukaumm knbepatak Ha NepcoHasibHble faHHbIe C TOYKV 3peHust
MeXzyHapo4HOro rymaHutapHoro npasa (ganee — MITI). ABTOp paccmatpvBaeT Tpu BapuaHTa KBanudmkaumm kmbepartak Ha
nepcoHasibHble AaHHble: BOEHHas onepauus, HanajeHve U BOOPYXEHHbIA KOH(AMKT. YacTo MMEHHO NepcoHasibHble AaHHbIe
CTAHOBATCA 06LEKTOM Kunbepartaku. BBuay a1oro o6CTosATENLCTBA ANCKYCCUA O MPU3HAHUWN JaHHbIX «06BEKTOM» B COOTBETCTBUM C
MIT1 cnocobCcTBYeT pelueHuto Bonpoca O HpUANYecKoi kBanuchmkauum kubepataku, KoTopasi 3aBUCWT, B YacTHOCTM, OT TOro,
NpV3HAKT /M rOCYAApPCTBA AaHHble «0OLEKTOM» B COOTBETCTBMM C MITI, 1 B Kakoii cTeneHu. B oTcyTCTBME MeXAyHapOAHOro
[orosopa, perynvpyrowero npumeHeHune MIT1 K 3noHamepeHHoMmy ucnonb3oBaHuio KT, OCHOBHOe BHMMaHue B uUcCnefoBaHuu
yAensieTca  CywecTBYIWMUM UCTouHMKam MIT1  (OKeHeBCkMM  KOHBeHUMAM, [lONOMHUTENbHbIM NPOTOKOMaM, MpuHLUMNam),
MexzyHapofHOMYy OObIYHOMY Mpasy, a Takke CyfebGHbIM peLueHnsaM U NPaBOBbIM AOKTPMHAM, BbICTYNAIOLMM BCMOMOraTe/IbHbIM
CPefCTBOM oOnpefenieHns npasoBbiXx HOpM. Ocoboe BHMMaHWe ygaensetcs nosvuuam Poccuiickoli egepaumn n CoeMHEHHbIX
LtatoB no Bonpocy o npumeHeHun MIT] Kk knbepHeTWYeckoin AeATenbHOCTU. B pesynstate aBTop MPUXOAWUT K BbIBOAY, YTO
knbepataka Ha MNepCcoHasIbHble [faHHble MOXeT KBaMUUMPOBATLCA Kak BOEHHas onepauvs, HanageHue W npeanocblika
BOOPY)XEHHOT0 KOHD/IMKTA, 1 nNpeanaraeT BO3MOXHbIE KpUTepun A1 Takoi keanmdmkaun. ABTop y6exaeH, 4To pacnpocTpaHeHme
jus in bello Ha knbepHeTWYECKylD AeATEeNbHOCTb CO3A4AET Yrpo3bl AN MeXAyHapoAHOro coo6LiecTBa BBWUAY MNOTEHLWasTbHON
MUNUTapm3aLmmn «kMbepnpocTpaHCTBa».
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KnioueBble cnoBa

Kknbepartaka, jus in bello, HanageHwe, BOOPY>XEHHbI KOH(PINKT, NEPCOHasIbHbIE AAHHbIE

Ana yutuposaHua: AbpawwuH P.T1. [To moHkomy nb0y: kBasiughukayusi Kubepamak Ha nepcoHasibHble daHHbIe B8 COOMBEMCcmauU ¢
MexOyHapoOoHbIM 2yMaHumapHsiM rpasom [/ XXypHan BLUD no mexayHapogHomy npasy (HSE University Journal of International
Law). 2024. T. 2. Ne 4. C. 36-52.
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Abstract

The collection of taxes is one of the most important functions of a state. At the same time, taxation can present a significant
challenge to fostering the investment appetite that is essential for state development. The tax regulations have historically been
regarded as a significant impediment to investment, largely due to their inherent instability. Moreover, a detailed examination reveals
that the tax and investment fields employ disparate terminology and are guided by conflicting objectives. It is therefore necessary to
establish a balance in the resolution of disputes and the definition of the terminology used. In order to address the question of how
tax law is interpreted and the issues that arise at the intersection with investment activities, the authors have conducted an analysis
of doctrine, international and national legal sources and jurisprudence. The study presents a normative analysis of the controversial
situations that arise when different branches of law intersect with one another, as well as proposed mechanisms to eliminate the
problems arising from mutual interpretation of international tax and investment treaties.
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Introduction

In the context of attracting investment, tax law assumes a pivotal role, functioning as a conduit between
the state and the investor. In the modern era, there is a great deal of competition between states for the
attraction of capital, and the tax component plays a particularly significant role in this regard. The
interpretation of tax legislation, the assurance of transparency and predictability within the tax regime, and
the clarification of fundamental elements of the investment climate are not merely formal procedures; they
are essential components of a well-functioning economy. The interpretation of tax legislation by the state
has a significant impact not only on the volume of budget revenues, but also on the attractiveness of the
state for foreign and domestic investors, and ultimately on the level of the well-being of citizens.

The objectives of bilateral tax treaties, that is to remove obstacles to the free movement of capital and
to provide stability and predictability of taxation for investors, face the challenge of ambiguity in
interpretation, particularly where tax law and investment law intersect. The disparate interpretations of
analogous concepts by different authorities engender ambiguity in the practical application of treaties.
A case in point is the definition of “dividends”. In the context of investment law, dividends are understood
as the investor's right to receive them, i.e. the right to receive income. Conversely, tax law aimed at the
taxation of profits considers dividends as income actually received by the taxpayer. Consequently, while
the perspective of investment law regards dividends as unremitted income, the viewpoint of tax law is that
the accrual of income in the bank account constitutes the receipt of that income. This distinction presents
a significant challenge in the resolution of tax disputes, particularly in the international context.
Furthermore, the very concept of “investment” may also be interpreted in a variety of ways, which can
give rise to conflicts in the application of the legislation of different states. The resolution of such issues
necessitates a more profound examination and a uniform interpretation of international tax treaties, with
the objective of guaranteeing legal certainty and stability for all stakeholders in the investment process.
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The majority of extant studies have been conducted with the specific objective of interpreting tax law
or analysing investment law. In examining the interpretation of tax treaties, studies have employed an
analysis and commentary of relevant sources, with a particular focus on the Organisation for Economic
Co-operation and Development (hereinafter — OECD) Model Tax Convention on Income and Capital.’
The interpretation of investment law is based on the principle of non-tax expropriation, which forms part of
the wider context of investment protection.? Concurrently, the extant literature does not address the
interpretation of specific tax law terms in the context of investment law, or vice versa.

In order to clarify the research question, the article is organised in such a way as to delineate the
various issues that emerge at the nexus of the two branches in the process of interpretation and
utilisation of pertinent terminology. The article is structured as follows: the first part discusses the
principles and methods of tax treaty interpretation and their application by courts in investment disputes,
as well as the possibility to employ additional sources of interpretation, including advisory acts and foreign
practice, and how they affect the investor's position. The second part addresses the issues of mutual
interpretation of tax treaties and investment law, elucidates the manner in which specific terms are
interpreted within the context of tax law and investment law, examines the utilisation of tax clauses in
investment treaties, and identifies practical challenges associated with litigation.

Accordingly, the study aims to evaluate potential controversies that may emerge from disparate
interpretations or from the intrinsic variability of a singular mechanism. This work is primarily based on
analysis of the regulatory framework and judicial practice, both at the national and international levels, as
well as recommendations and model acts.

1. Peculiarities of international tax treaties’ interpretation

Following the principles of international law and, particularly, the Vienna Convention on the Law of
Treaties (hereinafter — VCLT), the interpretation of treaty terms should be conducted in accordance with
their “ordinary meaning”.® Given that a single term may have multiple meanings across different legal
domains,* scholars advocate for the utilisation of internationally recognised terminology and interpretative
frameworks.® In the context of international tax law, the OECD Model Tax Convention on Income and
Capital that was drafted in 1963 by the OECD Fiscal Affairs Committee® and updated in 2017
(hereinafter — OECD Model Tax Convention), serves as a valuable standardisation tool. The question of
the legal nature of the OECD Model Tax Convention as a tool for interpretation remains a topic of
significant debate within the academic community. It is challenging to categorise the Convention within
the methods outlined in Article 31 of the VCLT, primarily due to its non-binding nature.’

Article 31(3)(a) of the VCLT provides that a treaty may be interpreted on the basis of any subsequent
agreement between the parties involved. Nevertheless, the OECD Model Convention cannot be regarded
as such an agreement, since its recommendatory nature is explicitly stated in the text of the instrument.?
Moreover, the courts have been known to apply the provisions of the OECD Model Tax Convention even
if the states of the disputing parties® are not members of the OECD. Furthermore, the OECD procedure
does not, in and of itself, render such an instrument legally binding.'° It can be concluded from the explicit

1 Vogel K. Double Taxation Conventions: a Commentary to the OECD-, UN- and US Model Conventions for the Avoidance of
Double Taxation of Income and Capital with Particular Reference to German Treaty Practice /I Kluwer Law International B.V.,
1997. P. 2556; Gidirim V.A. Tolkovanie mezhdunarodnykh nalogovykh soglasheniy v zarubezhnoy praktike [The Foreign
Practice of Interpretation of International Tax Agreements] // Nalogi i nalogooblozhenie. 2016. Ne 2. P. 85-142; Engelen F. A.
Interpretation of Tax Treaties Under International Law: a Study of Articles 31, 32, and 33 of the Vienna Convention on the Law of
Treaties and Their Application to Tax Treaties. ltaly : International Bureau of Fiscal Documentation, 2004. P. 590.

2 Davie M. Taxation-Based Investment Treaty Claims //Journal of International Dispute Settlement. 2015. Vol. 6. Ne 1. P. 203-204;

Ranjan P. Investor-State Dispute Settlement and Tax Matters: Limitations on State’s Sovereign Right to Tax // Asia Pacific Law

Review. 2023. Vol. 31. Ne 1. P. 221-222; Hong H.-H. Reconciling International Investment Agreements with Domestic Tax Laws

Through Restructuring Taxation Clauses in International Investment Agreements /| Contemporary Asia Arbitration Journal. 2019.

Vol. 12. Ne 1. P. 47.

United Nations. Vienna Convention on the Law of Treaties. 23 May 1969. 1155 U.N.T.S. 331. Arts. 26, 31.

Qureshi A. H. The Public International Law of Taxation, Text, Cases and Materials. Kluwer Law International, 1994. P. 135-136.

Vogel K. Op. cit. P. 37.

OECD. The Committee on Fiscal Affairs is the OECD.

URL: https://www.oecd.org/ctp/newchairoftheoecdscommitteeonfiscalaffairs.htm (accessed: 26.02.2024).

”  Engelen F. A. Op. cit. P. 431-433.

8  OECD Model Tax Convention. Arts. 4, 13, 15.1.

9 The Court of Appeal (Civil Division) on Appeal from the High Court, Chancery Division of England & Wales. Smallwood & Anor
(Trustees of the Trevor Smallwood Settlement) v. Revenue and Customs. Ne A3/2009/1047. Judgment of 8 July 2010. Para. 10.

10 OECD. Rule 18(b) Rules of Procedure of the Organisation for Economic Co-operation and Development // Revision as agreed
by Council at its 1171st session, held on 17 April 2008 [C/M (2008)7, Item 88].
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indications that the application of the OECD Model Tax Convention and its Commentary do not constitute
an agreement under international law and do not fall within the scope of Article 31(3)(a) of the VCLT.

A different situation arises in the context of the application of Article 31(3)(b) of the VCLT. This article
permits the consideration of “any subsequent practice in the application of the treaty”, thereby enabling
the utilisation of the OECD Model Tax Convention and the Commentary.* However, such practice is not
always directly linked to the text of the treaty, which may create some difficulties of interpretation,
especially if such practice is adopted by only one of the parties. For example, Double Tax Treaties
(hereinafter — DTTs) are applied mainly by national courts, so there should be evidence that the specific
approach to interpretation is firmly established in both states. It is also important to consider the role of
the tax authorities, which utilise court practice as an auxiliary tool to justify a particular position.
Consequently, the interpretation of specific legal norms is not carried out, but an indication of their proper
application is provided, which serves to narrow or broaden the scope of the law. Such a process
represents a modification of the law and, as a result, cannot be categorised as interpretation.*

Accordingly, there is no legal impediment to the utilisation of the OECD Model Tax Convention and the
Commentary as the subsequent practice of the parties. Nevertheless, this approach should be confined to
the interpretation of terminology, with a view to preventing the provisions set out in the agreements from
being unduly modified.

The prevailing view is that the Commentary is used as a supporting resource. In accordance with
Article 32 of the VCLT, which refers to the preparatory work for the treaty and the circumstances of its
conclusion as supplementary means of treaty interpretation, it should be noted that the text employs the
term “including” to indicate that these are examples and not an exhaustive list.** Consequently, the
Commentary continues to fulfil its original function as a non-binding recommendation.** An alternative
perspective exists, however, which regards the Commentary as a contextual element in the conclusion of
an agreement.’® This context encompasses international tax policy, domestic tax policy, and economic
and political factors.

One of the earliest instances in which the OECD Model Tax Convention was employed as a basis for
interpretation occurred in a case concerning the propriety of attributing the profits of a Canadian
subsidiary to an investing parent company in the United Kingdom. The judge observed that, in
accordance with the VCLT, he was obliged to interpret the Convention in good faith and in a manner that
reflected the ordinary meaning of its terms. If the meaning remained ambiguous, the judge was entitled to
resort to additional means of interpretation, of which he recognised the Commentary to the OECD Model
Tax Convention.*®

The courts have on numerous other occasions validated the utilisation of the Commentary as a source
of interpretation, thereby endorsing this practice.’” In particular, in cases concerning the
non-discriminatory nature of tax treaties vis-a-vis the investor,”® the tax authorities have advanced the
argument that their interpretation is not aligned with the approach set out in the Commentary.*®

The utilisation of the Commentary as a means of interpreting tax treaties is a beneficial practice for
investors, as one of the objectives of the OECD Model Tax Convention is the protection of property and

% Lang M., Brugger F. The Role of the OECD Commentary in Tax Treaty Interpretation // Australian Tax Forum. 2008. Ne 23.
P. 103.

2 Resch R.X. The Interpretation of Plurilingual Tax Treaties Theory, Practice, Policy: PhD. Leiden Law School, The Netherlands,
2018. P. 51-53.

3 Dorr O., Schmalenbach K. Op. cit. P. 620, 626—627.

14 Baker P. Double Taxation Conventions and International Tax Law: a Manual on the OECD Model Tax Convention on Income on
Capital of 1992. 2nd ed. London : Sweet & Maxwell, 1994. P. 13-15.

5 Maisto G., Ward D., De Broe L., Killus J., Le Gall J., Miyatake T., Van Raad K., Avery Jones J., Ellis M., Goldberg S.,
Torrione H., Wiman B. The Interpretation of Income Tax Treaties with Particular Reference to the Commentaries on the OECD
Model. Amsterdam, NLD : IBFD, 2005. P. 39—40.

16 Court of Appeal of England & Wales. Pearson (H.M. Inspector of Taxes) v. Sun Life Assurance Company of Canada. BTC 223.
Judgment of 12 June 1986. Para 231.

7 Supreme Court of the Russian Federation. Definition Ne 306-ES21-23651 in case Ne A65-27690/2020 of 14 December 2021;
Supreme Court of Canada. Crown Forest Industries Ltd. v. Canada. 1995 CanLlIl 103 (SCC), [1995] 2 SCR 802, para. 55-62;
Stewart K. Tax Treaties-Exchange of Information-Use of IRS Subpoena Power in Response to Specific Requests for
Information-United States v. United States. A.L. Burbank & Co. // BYU Law Review. 1976. Vol. 1976. Ne 4. P. 1019.

18 Chancery Division of England & Wales. Boake Allen Ltd & Ors (including NEC Semi-Conductors Ltd) v. Revenue and Customs
Commissioners. Ne HCO100187 & others. Judgment of 23 May 2007, para. 5-23; Chancery Division of England & Wales. UBS
AG v. Revenue and Customs Commissioners. Ne CH2005/APP/0539. Judgment of 7 February 2006. Para. 56—59.

1 The Court of Appeal (Civil Division) on Appeal from the High Court, Chancery Division of England & Wales. Smallwood & Anor
(trustees of the Trevor Smallwood Settlement) v. Revenue and Customs. Ne A3/2009/1047. Judgment of 8 July 2010.
Para. 60-63.
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investments. It provides investors with an additional defense mechanism in case their rights are violated
by the tax authorities.

Furthermore, the OECD Model Tax Convention is significant in that it provides a mechanism for
resolving inconsistencies in understanding, as set forth in Article 25. This mechanism takes the form of a
mutual agreement to establish the meaning of interpretation and develop a common approach. The
doctrine considers this procedure to be an integral part of tax law and recommends its use for the
accurate interpretation of treaties.”®> A comparable approach is adopted by the UN International Law
Commission.?

The utilisation of foreign practice in the interpretation of tax treaties remains a matter of contention,
predominantly due to the discrepancies in the interpretation of analogous principles by disparate legal
systems. Previously, it has been assumed that the judgments of the courts of the states involved in the
dispute should be considered as a reliable source of information. However, the Commentary to the OECD
Model Tax Convention, while proclaiming the principle of uniform interpretation, permitted the utilisation of
the legislation of “another contracting state”,?? thereby indicating a shift towards the application of foreign
court positions in the interpretation of contracts.

In practice, judges on occasion cite foreign case law in order to justify their decisions. To illustrate, in
the context of interpreting an agreement between New Zealand and the United Kingdom, the court made
reference to the stance adopted by a German court.?® Similarly, a US court, in considering the
interpretation of an agreement between the US and Japan, made reference to the reasoning of a German
court in relation to a Dutch-German tax treaty.?

The UK courts have endeavoured to achieve a balance in the interpretation of the pertinent legislation.
It is acknowledged that literal interpretation is not sufficient as it fails to take into account the context in
which the treaty was drafted and subsequently interpreted.?®> However, the use of foreign practice is
constrained by the authority and relevance of the foreign court, as well as the necessity to establish its
own precedents and develop its own approaches in collaboration with other states.

The position of the Russian courts on this issue can be characterised as relatively conservative. In
addressing the matter of interpretation, the courts adhere to the principle of literal interpretation.
Nevertheless, should this prove inadequate for determining the true meaning, systemic interpretation is
employed, encompassing “the conduct of the parties prior to and throughout the contractual period”.?” The
practice of referring to domestic positions and decisions on similar issues is a dominant feature of
Russian jurisprudence. In general, foreign practice is accepted as evidence of a material fact.?® However,
it should be noted that Russian tax authorities frequently exchange information with foreign tax
authorities, which disseminates their practice on interpretation issues.? Nevertheless, the fact that a
foreign authority offers such an interpretation does not guarantee its acceptance by the court. This was
demonstrated in the Danone Russia case, in which the Russian court rejected the interpretation of a tax
treaty made by the French Ministry of Finance.°

The interpretation of international tax treaties is complicated by the differing legal approaches,
particularly in tax law and investment law, that are in place. Under the VCLT, treaty terms are interpreted
based on their ordinary meaning and in the context of the treaty. However, identical terms may have
various meanings in different legal disciplines, resulting in inconsistencies.

The OECD Model Tax Convention, a widely employed instrument in practice, does not possess legally
binding strength and does not qualify as a formal interpretative agreement under the provisions of

20 Engelen F. A. Op. cit. P. 590.

2L Sec. 3 Interpretation of the Treaties. Commentary to the Arts. 27, 28. United Nations. Yearbook of International Law Commission
1966 Volume Il I/ Documents of the Il part of the 17" Session and of the 18" Session Including the Reports of the Commission
to the General Assembly. P. 220-221. URL: https://www.un-ilibrary.org/content/books/9789213624852/read (accessed:
26.02.2024).

22 OECD Model Tax Convention. Para. 2, p. C(24)-1, para. 1.1, p. R(22)-5.

2 New Zealand Tax Court. CIR v. United Dominican Trust. 197331 NZTC 61-028 (1973).

2 United States Tax Court. Taisei Fire and Marine Insurance Co. Ltd. v. Commissioner. 104 TC 535 (1995).

% The Supreme Court of Judicature Court of Appeal (Civil Division) of England & Wales. MEMEC Plc v. Inland Revenue.
Ne CHANF 96/1643/B. Judgment of 9 June 1998.

% House of Lords of the United Kingdom. Fothergill v. Monarch Airlines Ltd. UKHL J0101-3. Judgment of 10 July 1980. Para. 25.

27 Ruling of the Moscow District Commercial (Arbitrazh) Court of 13 July 2022 Ne F05-14273/2021 in case Ne A40-180523/2020.

2 Ruling of the Commercial (Arbitrazh) Court of the North Caucasus District of 25 October 2018 Ne F08-8669/2018 in the case
Ne A32-39643/2017.

2 Resolution of the Commercial (Arbitrazh) Court of the West Siberian District of 21 May 2020 Ne F04-1538/2020 in case
Ne A75-13522/2019.

30 Resolution of the Moscow District Commercial (Arbitrazh) Court of 29 March 2024 Ne F05-728/2024 in case Ne A40-28820/2023.
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Article 31(3)(a) of the VCLT. Nonetheless, it is frequently invoked by judicial bodies in the resolution of
disputes with an international dimension as an ancillary interpretative instrument. The application of
Article 31(3)(b) of the VCLT permits the use of subsequent practice as a method of interpretation, yet its
effectiveness is contingent on the consistency of the parties to the treaty. Jurisdictions such as the UK
and the US are known to take foreign case law into account when interpreting a treaty, while others, like
Russia, adopt a more conservative approach. For investors, the OECD Model Tax Convention provides a
degree of legal certainty. This is facilitated by the mutual agreement procedure, but due to its non-binding
nature and discretionary application by states, inconsistencies in interpretation persist. This highlights the
continuing challenge of achieving greater harmonisation in the interpretation of international tax treaties.

2. Interpretation of tax treaties in the context of investment law

2.1. The concept of taxes in investment treaties

One of the primary aspects of regulation in investment treaties is the treatment of tax measures. It is
essential to establish a clear understanding of what is encompassed by the term “tax measures” or
“taxes” in the context of investment treaties between sovereign states. While international investment
treaties do not explicitly define the concept of taxes or tax measures, they do delineate the legal
framework for taxation.

In general, investment treaties address the issue of taxation in the context of the relationship between
the sovereign rights of states and violations of investors' rights. This includes an examination of the
criteria that are inherent in legitimate taxation.®* The absence of a standardised treaty definition of taxes
can be attributed to the fact that numerous states have disparate approaches to the definition of taxes in
both domestic and international legal contexts. Furthermore, state signatories to investment treaties may
have varying criteria for defining tax measures, and the enshrinement of a common standardised term
may introduce complications to the treaty and tax regulation of treaty signatories. To illustrate, the
classification of customs duties, export duties, tax deductions and allowances as tax measures in
accordance with the provisions of the investment treaty represents a significant challenge.®

Commentators®® also distinguish two directions in the definition of the term “taxes”, which are
consistent with the features of the treaty and correlate with each other. The first direction concerns the
concept of tax measures in their ordinary meaning, while the second one pertains to the meaning of the
subject matter of the tax clause in investment treaties.

Accordingly, if the approach of defining tax measures in accordance with their ordinary meanings is
adopted, the arbitrators employ a range of criteria, including:

—  The functions of tax measures. The functionality of tax mechanisms can be categorised into four
fundamental components. Primarily, the establishment of a pertinent legal instrument is
necessary, establishing the framework within which tax measures operate. Second, specific
categories of individuals or entities are obliged to adhere to the stipulated regulations. Third, the
financial transactions involved in tax mechanisms necessitate the transfer of monetary sums to
the designated authority, commonly referred to as the “state”. Last, the utilisation of funds derived
from taxes is intended to serve public interests;

—  The nature of the acts regulating tax measures in the legislation of the state signatory;

—  The economic and legal effects of tax measures;

—  The concept of tax measures from the standpoint of the domestic legislation of the state signatory
in the context of the measure purposes; etc.3

Additionally, there are treaties that seek to restrict the scope of the “tax measures” definition in the
context of investment legal relations. Accordingly, Article 21 of the Energy Charter Treaty defines tax
measures as comprising any provision of the national legislation on tax measures of a Contracting Party,

81 QOzgur U.E. Taxation of Foreign Investments Under International Law: Article 21 of the Energy Charter Treaty. URL:
https://lwww.energycharter.org/fileadmin/DocumentsMedia/Thematic/Taxation_of_Foreign_Investments_2015_ en.pdf (accessed:
03.02.2025).

82 EnCana Corporation v. Republic of Ecuador. LCIA Case Ne UN3481. Award of 3 February 2006. Para. 142; Duke Energy
Electroquil Partners and Electroquil S.A. v. Republic of Ecuador. ICSID Case Ne ARB/04/19. Award of 18 August 2008.
Para. 174-176.

3 Taxes // Jus Mundi — Wiki Notes. 23 September 2024; Taxation Exclusions // Jus Mundi — Wiki Notes. 30 September 2024.

34 Nissan Motor Co., Ltd. v. Republic of India. PCA Case Ne 2017-37. Decision on Jurisdiction of 29 April 2019. Para. 384-386;
Freeport-McMoRan Inc. v. Republic of Peru. ICSID Case Ne ARB/20/8. Award of 17 May 2024. Para. 548.
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in addition to any tax-related provision of a double taxation convention or any other international
agreement or arrangement by which a Contracting Party is bound.®® In consequence of the above, the
arbitrators in the case of Veteran Petroleum v. Russia observed that there was no legal obligation to
define the term “tax” in such treaties in a narrow manner.*

A significant number of disputes have highlighted the necessity to distinguish between tax measures
and expropriation by the state. Consequently, arbitrators apply standards that differentiate between tax
measures and expropriation. The aforementioned standards include those pertaining to the protection of
tax measures;* the principle of national treatment;® the requirement of fair and equitable treatment;* the
non-impairment standard;*® and the countermeasure nature of taxes.*

Nevertheless, the arbitrators themselves emphasised that the presumption of legality corresponds to
the sovereign right to collect taxes. Therefore, states have no obligation to adapt their tax regime to the
interests of foreign investors, as the right to collect taxes supersedes the duty of states to accommodate
the interests of foreign investors.*?

To sum up, the absence of a standardised definition of taxes allows for different approaches to be
taken by states, which in turn makes the harmonisation of regulations more challenging. Arbitral tribunals
seek to utilise a range of criteria for the definition of taxes, taking into account factors such as the national
legislation of the state party, international double taxation acts, the purpose of tax laws, and the tax
policies of states. In instances where the determination of tax obligations in the context of investment
treaties presents a particularly intricate challenge, arbitral tribunals may apply a range of standards in
regulating the legal relationships associated with investments.

2.2. Tax clauses in the bilateral investment treaties

In the context of bilateral investment treaties (hereinafter — BITs), states seek to safeguard their interests
and ensure a certain degree of autonomy in tax policy. Consequently, they endeavour to incorporate tax
clauses into the treaties. The absence of such a clause significantly complicates the interaction between
the investor and the national tax authorities, as well as the choice of applicable law and the interpretation
of the treaty. In essence, all models of tax clauses contained in BITs can be classified into two principal
categories: exclusionary and protective.

An exclusionary tax clause, as its name implies, excludes any taxation issues from the BIT. It is usually
worded as follows: “The provisions of this Agreement shall not apply to matters of taxation in the territory
of either Contracting Party. Such matters shall be governed by the Double Taxation Treaty Convention
between the two Contracting Parties and the domestic laws of each Contracting Party”.*® In accordance
with such a provision, any and all tax-related matters, including associated disputes, that emerge in the
context of the safeguarding of investments or the implementation of international investment law would be
governed by the tenets of international and national tax law.** The primary objective of a tax clause is to
delineate the boundaries of the two legal domains as clearly as possible and to preclude the mitigation of
tax law and tax disputes through investment arbitration, which, as will be demonstrated, represents the
most comprehensive investor protection. Such a policy may be justified on the grounds of the inherent
complexity of tax issues and the multiplicity of their interpretations.

Furthermore, tax clauses serve to safeguard the interests of the state itself. This is achieved by
enabling the state to exclude potential litigation on the grounds of discriminatory treatment of investors or
preferential treatment accorded to residents. For example, such a clause is contained in the German
Model BIT:

% The Energy Charter Treaty, adopted on 17 December 1994. P. 7, Art. 21.

% Veteran Petroleum Limited v. The Russian Federation. PCA Case Ne 2005-05/AA228. Final Award of 18 July 2014.
Para. 1411-1413.

37 Marvin Roy Feldman Karpa v. United Mexican States. ICSID Case Ne ARB(AF)/99/1. Award of 16 December 2002. Para. 109.

38 Cargill, Incorporated v. United Mexican States. ICSID Case Ne ARB(AF)/05/2. Award of 18 September 2009. Para. 219-220.

3 Plama Consortium Limited v. Republic of Bulgaria. ICSID Case Ne ARB/03/24. Award of 27 August 2008. Para. 222, 268-270.

40 Mamidoil Jetoil Greek Petroleum Products Societe Anonyme S.A. v. Republic of Albania. ICSID Case Ne ARB/11/24. Award of
30 March 2015. Para. 785-798.

4 Archer Daniels Midland and Tate & Lyle Ingredients Americas, Inc. v. United Mexican States. ICSID Case Ne ARB(AF)/04/5.
Award of 21 November 2007. Para. 144-150.

42 El Paso Energy International Company v. Argentine Republic. ICSID Case Ne ARB/03/15. Award of 31 October 2011. Para. 295.

4 Agreement between the Republic of Uganda, on the one hand, and the Belgium-Luxembourg Economic Union (BLEU) on the
other hand, on the Reciprocal Promotion and Protection of Investments, 1 February 2005. Art. 4, para. 4. URL:
https://investmentpolicy.unctad.org/international-investment-agreements/treaty-files/423/download (accessed: 01.05.2024).

4 United Nations Conference on Trade and Development. Taxation. UNCTAD/ITE/IIT/16. New York; Geneva : UN, 2000. P. 7-8.
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(4) The treatment granted under this Article shall not relate to advantages which either Contracting
State accords to investors of third States by virtue of an agreement for the avoidance of double
taxation in the field of taxes on income and assets or other agreements regarding matters of taxation.
(5) This Article shall not oblige a Contracting State to extend to investors resident in the territory of the
other Contracting State tax privileges, tax exemptions and tax reductions which according to its tax
laws are granted only to investors resident in its territory.*

The exclusion of tax benefits for investors in some Model BITs serves to protect domestic companies,
thereby providing protectionist treatment.*® Conversely, certain tax clauses in BITs permit a state to
exercise its prerogative to modify tax measures at its discretion with respect to a specific matter.
For example, the Netherlands Model BIT contains a provision that an investment agreement shall not be
construed as precluding a state from implementing any tax measures aimed at curbing tax evasion in
accordance with the prevailing tax legislation and double taxation treaties.*” A comparable stipulation is
included in Brazil's Model BIT, albeit with the objective of ensuring equitable tax administration.*®

The protective tax clause indicates that the BIT addresses a limited range of issues, with further
specification provided in the context of investor protection. These issues typically pertain to National
Treatment and Most-Favoured-Nation Treatment. For instance, Canada's Model BIT contains stipulations
indicating that the aforementioned regimes are applicable to all tax measures except “taxation measures
on income, capital gains or on the taxable capital of corporations”.”® In the event of a dispute over a tax
measure related to National Treatment or Most-Favoured-Nation Treatment, the investor is entitled to
treat the dispute as arising from a breach of the investment agreement. Other model BITs protect the
investor by giving primacy to the investment agreement in the event of a conflict between the investment
agreement and any tax treaty. The US Model BIT provides a mechanism whereby the competent
authorities are responsible for determining whether any inconsistency exists in the case of a tax treaty.>°
It is not evident how these authorities are to be held accountable. It may be the case that what is being
proposed here is a joint tax consultation mechanism, which would entail cooperation on the discussion of
a specific measure and its subsequent application in light of the investment treaty.**

As can be observed, the presence of tax clauses is a common feature of BITs. However, the specific
meaning attributed to these clauses is always subject to interpretation by the courts on a case-by-case
basis. In the case of Link-Trading JSC v. Moldova,* the arbitral tribunal determined that customs duties
and fees were subject to the BIT, specifically the term “tax”, given their analogous fiscal character and
imposition exclusively by the state. In the present case, the arbitrators interpreted the concept of “tax”
broadly, since in the classical sense customs duties have a different nature, being imposed as a barrier to
the importation and exportation of goods.

The question of the scope of the “tax” concept in BITs has been addressed by arbitrators on numerous
occasions. In addition to direct taxes, the issue has also been considered in relation to indirect taxes.>* In
the case of EnCana v. Ecuador, the arbitrators' reasoning extended beyond the attributability of an
indirect tax to the concept of “taxation” as set forth in the BIT. They also determined the precise scope of
what could be considered “taxation” in the context of the BIT. Consequently, the term “taxation” is defined

4 Federal Ministry for Economics and Technology. German Model Treaty, 2008. Art. 3.

URL: https://investmentpolicy.unctad.org/international-investment-agreements/treaty-files/2865/download (accessed: 1.05.2024).

% The Government of the Republic of Ghana. The Republic of Ghana BIT Model, 2008. Art. 5.
URL: https://investmentpolicy.unctad.org/international-investment-agreements/treaty-files/2866/download (accessed:
01.05.2024).

47 Netherlands Model Investment Agreement on reciprocal promotion and protection of investments, 22 March 2019. Art. 10. URL:
https://investmentpolicy.unctad.org/international-investment-agreements/treaty-files/5832/download (accessed: 01.05.2024).

“  The Federative Republic of Brazil. Model Cooperation and Facilitation Investment Agreement, 2015. Art. 11. URL:
https://investmentpolicy.unctad.org/international-investment-agreements/treaty-files/4786/download (accessed: 01.05.2024).

4 Government of Canada. Model Agreement for the Promotion and Protection of the Investments, Model FIPA 2021. Art. 11.
URL: https://www.international.gc.ca/trade-commerce/trade-agreements-accords-commerciaux/agr-acc/fipa-apie/2021_model_fi
pa-2021_modele_apie.aspx?lang=eng#atrticle-11 (accessed: 01.05.2024).

0 The Government of the United States of America. Model BIT, 2004. Art. 21. URL:
https://ustr.gov/archive/assets/Trade_Sectors/Investment/Model_BIT/asset_upload_file847_6897.pdf (accessed: 01.05.2024).

51 Walde T., Kolo A. Coverage of Taxation under Modern Investment Treaties // The Oxford Handbook of International Investment
Law / ed. by P. Muchlinski, F. Ortino, C. Schreuer. Oxford : Oxford University Press, 2008. P. 352—-354.

52 Ad hoc Arbitration. Link-Trading Joint Stock Company v. Department for Customs Control of the Republic of Moldova. Final
Award of 18 April 2002. Para. 63-65.

58 Davidenko L. G. Nalogi i tamozhennye platezhi [Taxes and Customs Payments]. M : Intermedia, 2014. P. 131-132.

54 Occidental Petroleum Corporation and Occidental Exploration and Production Company v. Republic of Ecuador (Il). ICSID Case
Ne ARB/06/11. Decision on Annulment of the Award of 2 November 2015. Para. 544-549.
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as “legal liability on a class of persons to pay money to the State in respect of some defined class of
transactions, the money to be used for public purposes”.®® Furthermore, the concept of taxation as a duty
is also referenced by arbitrators in other cases.5®

It would appear that arbitrators adopt a dual approach to the definition of the term “taxation”. In some
instances, they interpret it in a narrow sense, referring solely to payments designated as “tax” by the state
in question. Conversely, in other cases, they adopt a broader interpretation, encompassing all forms of
fiscal payments. This initial approach appears somewhat imbalanced, as it could potentially result in a
scenario where states impose tax payments without clearly identifying them as such.> The arbitrators'
approach to defining a tax through its characteristic features appears to be a logical one, as it helps to
distinguish taxes from other fiscal payments. It seems reasonable to posit that if the definition of “tax”
through its characteristics is included alongside the general definitions given in investment agreements,
this would provide clarity as to which measures are considered “tax” in the context of BITs.5®

2.3. Defining “investor” via tax treaties

The efficacy of the implementation of a number of international treaties is contingent upon the precision
and accuracy of the terminology employed. This assertion likewise extends to the domain of international
tax treaties. However, in such cases, there may be instances where the definitions of specific terminology
are absent from the treaty, particularly in relation to other branches of law. Consequently, a number of
international tax treaties comprise merely fundamental terminology pertaining to the domain of tax law. In
instances where the definitions of such terms are unclear, they are referenced against the national
legislation of the contracting states. The examples are:

In the application of this Agreement at any time by a Contracting State, any term not defined in this
Agreement shall have the meaning given to it at that time under the law of that State, unless the
context otherwise requires.*

As regards the application of this Convention by a Contracting State any term not defined therein shall,
unless the context otherwise requires or the competent authorities agree to a common meaning.

As regards the application of this Convention at any time by a Contracting State, any term not defined
therein shall, unless the context otherwise requires, have the meaning that it has at that time under the
laws of that State for the purposes of the taxes to which this Convention applies, any meaning under
the applicable tax laws of that State prevailing over a meaning given to the term under other laws of
that State.®*

It is evident that tax treaties of different states employ different approaches with regard to the definition
of terminology that is not explicitly delineated within the confines of the agreement. Furthermore, the
OECD Model Tax Convention outlines the mechanism of interpretation through national law, which
acknowledges the flexibility afforded by this provision of the article in terms of interpretation.®> The
freedom afforded by this approach can be considered both an advantage and a disadvantage. On the one
hand, this approach provides flexibility and does not require the parties to modify the agreement in case
of obsolescence and updating of legal terminology, as well as amendments to national legislation, in case
of differences in narrow definitions.%® On the other hand, this approach does not ensure completeness of
interpretation, which raises problems of interpretation. Nevertheless, the contracting states are entitled to
settle any disputes pertaining to the interpretation of specific terms through a mutual agreement

% EnCana Corporation v. Republic of Ecuador. LCIA Case Ne UN3481. Award of 3 February 2006. Para. 177.

% Duke Energy Electroquil Partners and Electroquil S.A. v. Republic of Ecuador. ICSID Case Ne ARB/04/19. Award of 18 August
2008. Para. 171-177; Burlington Resources, Inc. v. Republic of Ecuador. ICSID Case Ne ARB/08/5. Decision on
Reconsideration and Award of 7 February 2017. Para. 423-426.

57 Walde T., Kolo A. Op. cit. P. 320-324.

%8 Hong H.-H. Op. cit. P. 60-61.

% The Agreement Between the Government of the Russian Federation and the Government of Australia for the Avoidance of
Double Taxation and the Prevention of Fiscal Evasion with Respect to Taxes on Income of 7 September 2000. Art. 3.

5 The Convention Between the United States of America and the Federal Republic of Germany for the Avoidance of Double
Taxation and the Prevention of Fiscal Evasion with Respect to Taxes on Income and Capital and to Certain Other Taxes of
29 August 1989. Art. 3.

51 The Convention Between the Government of the United Kingdom of Great Britain and Northern Ireland and the Government of
the French Republic for the Avoidance of Double Taxation and the Prevention of Fiscal Evasion with Respect to Taxes on
Income and on Capital Gains of 19 June 2008. Art. 3.

52 OECD Model Tax Convention. Para. 78.
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procedure as outlined in Article 25 of the OECD Model Tax Convention. The conclusion of a protocol to
the USA-France DTT resulted in the parties agreeing on the use of several terms, including “resident”,
which in some cases refers to “cross-border investments made through certain entities”™* (emphasis
added). The USA-Australia DTT elucidates the concept of “dividends”, which is designed to encompass
“all arrangements that yield a return on an equity investment in a corporation as determined under the tax
law of the State of source, as well as arrangements that might be developed in the future”.®®

Therefore, the contracting parties in the Additional Protocols seek to regulate the terminology directly
related to tax law, whereas other concepts are elucidated by national legislation. Consequently, the
concept of “investor” is interpreted through the lens of national legislation, with each case being evaluated
on its own merits. The definition of “investor” is problematic even in the context of bilateral investment
treaties. While these treaties do provide criteria for identifying a specific individual as an investor, they do
not offer a clear and consistent definition of the term “investor”.®® Consequently, the concept of “investor”
is interpreted by courts on a case-by-case basis, taking into account the specific facts and circumstances
of each situation.®” Nevertheless, whereas the courts are directed by particular criteria in the resolution of
investment disputes, no analogous criteria are provided in the context of tax legislation. Consequently,
when adjudicating tax disputes, courts typically rely on national legislation and precedent set by national
courts to ascertain the meaning of pertinent terminology.

In their deliberations on the interpretation of the concept of “investor”, the courts of the Russian
Federation have sought to apply the tenets of national legislation. To illustrate, in the case of Asstra Trade
Services®® the Russian court was required to ascertain the identity of the investor in order to apply the
appropriate tax rate on dividends paid. The company argued that the appropriate methodology was to
categorise any foreign entity participating in a Russian company as an investor, provided that it had
invested funds and property in the company. The Russian courts did not concur with this perspective. The
courts held that, in the absence of a definition of the term “investor” in the Russia-Switzerland DTT, the
law of the state in which the dividends were paid, namely Russian law, should prevail. In accordance with
the legislation of the Russian Federation, an “investor” is defined as a foreign legal entity or natural
person who has the right to invest in the state. In this context, investment is defined as the injection of
foreign capital into a Russian organisation, amounting to a minimum of 10% of the total authorised capital
of the organisation. Consequently, in order to qualify for the preferential tax rate provided for by the
Russia-Switzerland DTT, it is necessary to be an investor in accordance with the Russian legislation
governing foreign investments.®® In general, the majority of Russian courts adopt this approach.”
A distinctive feature of this methodology is the judicial interpretation of the term “investor” in conjunction
with the related concept of “investment”. There is a doctrinal position that the use of a specific term
should be considered in conjunction with its particular syntax and context.”* This approach is also evident
in practice.™

5 Department of the Treasury Technical Explanation of the Protocol of 13 January 2009 amending the Convention Between the
Government of the United States of America and the Government of the French Republic for the Avoidance of Double Taxation
and the Prevention of Fiscal Evasion with Respect to Taxes on Income and Capital, 31 August 1994, as amended by the
Protocol on 8 December 2004. Art. 1.

% Department of the Treasury Technical Explanation of the Protocol Between the Government of the United States of America and
the Government of Australia, 27 September 2001, amending The Convention Between the United States of America and
Australia with Respect to Taxes on Income, 6 August 1982. Art. 6, para. 6.

% Nikiema S. H. Best Practices Definition of Investor // The International Institute for Sustainable Development, 2012.

57 Phoenix Action Ltd v. Czech Republic. ICSID Case Ne ARB/06/5. Award of 15 April 2009. Para. 39, 55-57, 63, 68, 86—88; Banro
American Resources, Inc. and Société Aurifere du Kivu et du Maniema S.A.R.L. v. Democratic Republic of the Congo. ICSID
Case Ne ARB/98/7. Award of 1 September 2000. Para. 1-26;, Mobil Cerro Negro Holding, Ltd., Mobil Cerro Negro, Ltd., Mobil
Corporation and others v. Bolivarian Republic of Venezuela. ICSID Case Ne ARB/07/27. Award of the Tribunal of 9 October
2014. Para. 243, 256, 286; Tokios Tokeles v. Ukraine. ICSID Case Ne ARB/02/18. Decision on Jurisdiction of 29 April 2004.
Para. 27-41.

% Resolution of the Commercial (Arbitrazh) Court of the North-Western District of 25 May 2023 Ne F07-5095/2023 in case
Ne A56-106038/2022.

%  Federal Law of 9 July 1999 (as amended by 8 August 2024) Ne 160-FZ “On Foreign Investments in the Russian Federation”.
Art. 2.

0 Resolution of the Commercial (Arbitrazh) Court of the Far Eastern District of 26 June 2020 in case Ne A59-4486/20109;
Resolution of the Seventh Arbitration Appeal Court of 16 May 2018 in case Ne A27-331/2017; Resolution of FAS North-Western
District of 12 April 2010 in case Ne A26-3052/2009; Resolution of FAS Moscow District of 17 September 2007, 24 September
2007 Ne KA-A40/9418-07 in case Ne A40-8013/07-80-33.

T Wittgenstein L. Filosofskie raboty. Chast’ | [Philosophical Works. Part I). M. : Gnozio Publishing House, 1994. P. 15;
Bayramkulov A.K. Tolkovanie dogovora v rossiyskom i zarubezhnom prave [Interpretation of a contract in Russian and Foreign
Law]. M. : Statut, 2016. P. 224.
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An alternative methodology observed in practice employs the concept of “dividends” to delineate the
investor. As previously stated, the remit of tax treaties is limited to defining fundamental concepts; the
term “dividends” is not among them. Nevertheless, the OECD Model Tax Convention defines “dividends”
as profits distributed to shareholders and participants in a legal entity.”® In order to resolve the question of
what state party to the Russia-Czech Republic DTT is entitled to tax, the court’ referred to the position of
the Supreme Court of the Russian Federation, which stipulates that the recipient of dividends is to be
considered an investor.” This interpretation is also evident in Russian practice, albeit less frequently than
the aforementioned alternative.’

A comparison of these approaches reveals that the latter case entails a broader interpretation of the
concept of “investor” than the former. In the latter case, any foreign participant entitled to receive
dividends is recognised as an investor irrespective of its shareholding. In contrast, in the former case, a
required percentage of participation must be met. Thus, if the narrower interpretation implying the
required percentage of participation is applied, there is a risk that the right to a preferential tax rate may
be unreasonably denied.

Similarly, German courts employ comparable methodologies when evaluating the foreign shareholding
in a German company with the objective of recognising a foreign entity as an investor. In considering the
application of the tax clause, a German court determined that a 30% stake in a company constituted an
investment.”” In another case, the court considered the possibility of recognising a contribution to a fund
as an investment. In doing so, the court referred to the national legislation on investment funds and the
German Fiscal Code, which imply the possibility of such an investment.” However, the courts did not
assess the participation criterion. The approach of the German courts appears to be more flexible,
allowing for a number of mechanisms through which foreign investments may be recognised as such.
Consequently, it is classified as an investment if it is deemed to fall within the scope of the
aforementioned approaches.

It is noteworthy that the UK courts adopt a distinctive approach, utilising the positions established by
judges in other cases. To illustrate, in the case of GE Financial Investments v. HMRC, the presiding judge
referred to the stance previously articulated by another judge, namely that in determining whether an
investment in real estate with subsequent rental is to be classified as such, it is essential to evaluate the
extent of involvement. In such instances, this is not comparable to the mere passive receipt of income
(dividends).”™ In the case of Salaried Persons Postal Loans Ltd v. HMRC,® the court considered the
Articles of Association of the company in question, which had been incorporated for the purpose of
investment, to determine whether its activity constituted investment or business. The court thus rejected
the argument that the activity was business-related and recognised the company as an investment
company. The approach of the UK courts is to define investment based on the actual circumstances and
objectives of the parties involved, which differs significantly from the purely legal interpretation by the
Russian and German courts. Although this approach appears to be quite flexible and allows for all
circumstances to be taken into account, it remains casuistic, which may have a negative impact on the
investor due to the lack of clear criteria and the necessity for interpretation of other terms.

In the absence of a definition of the term “investor” in tax treaties and the OECD Model Tax
Convention, the term remains effectively undefined. Despite the possibility of a uniform interpretation of
the term through a protocol to a tax treaty, the interpretation is ultimately made by national courts, which
may adopt disparate approaches. This may have a detrimental impact on the taxation of investor income.

3 OECD Model Tax Convention. Arts. 23A, 23B.
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Ne A56-32007/2022.

> Para. 9 “Review of the practice of court resolution of disputes related to the protection of foreign investors”, approved by the
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Ne A40-116746/2015; Resolution of the Moscow District Commercial (Arbitrazh) Court of 25 January 2017 Ne F05-21597/2016 in
case Ne A40-442/2015.

7 Bundesfinanzhof (BFH). UnionsrechtsméRigkeit der Hinzurechnungsbesteuerung im Drittstaatenfall, BFH 22.05.2019 | R 11/19
(I R 80/14), StuB 23/2019 S. 939. Para. 17-24.
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mittelbarem Zusammenhang mit steuerfreien Einnahmen, ECLI:DE:BFH:2023:B.131223.XIR39.20.0. Para. 2-28.
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2.4. The interpretation of tax legislation in the context of investment disputes

Dispute settlement through arbitration is a right guaranteed by BITs, and this is one of the main reasons
why investors tend to prefer dispute settlement under these treaties. The mechanism offered by the
OECD Model Tax Convention is based mostly on mediation, which does not always guarantee a result. In
addition, the competent tax authority assesses the merits of the case and has every right to make a
decision,®! and if such a decision is rejected for political or economic reasons, the investor's rights are not
protected. In addition, the question remains as to whether only the substantive part, which includes the
assessment of the correctness of the calculation of the tax, penalties and fines, and not the points of law,
can be challenged.?? The issue of the degree of the tax authority involvement also remains unresolved, as
the OECD Model Tax Convention cannot prescribe a direct obligation to settle disputes. Dispute
resolution through the mechanism of the Convention is reduced to uncertainty in the effectiveness of
protecting the investor’s rights, so it is logical to choose investment arbitration in this case.

The inclusion of an arbitration clause in tax treaties is allowed under the OECD Model Tax
Convention,®* however, there are many obstacles to the functioning of this mechanism. One of the main
problems is the referral itself, which is limited to a certain category of cases. Furthermore, only if a
national court or administrative body has not decided on a similar issue will a case be brought before an
arbitral tribunal.®* This decision is largely dictated by the will of the states themselves, which do not want
to leave the question of tax policy to private arbitrators and thus jeopardise their own sovereignty.®
Simultaneously, several states® have enhanced their DTTs with a provision pertaining to the potential for
arbitral dispute resolution in instances where mutually agreeable negotiations prove unsuccessful in
resolving disagreements. An examination of the US-Germany DTT? reveals that the scope for individuals
to enter into arbitration is restricted to the competent public authority and other persons whose tax
obligations may be directly impacted by the mutual agreement arising from such consideration. While it
appears that investors are entitled to utilise this provision to arbitrate disputes, several factors must be
considered. These include the dispute directly involving the investor's state and the possibility of different
interpretations of “other persons”, which may prevent the dispute from being considered by the arbitral
tribunal. Notwithstanding the existence of this mechanism, there is a marked reduction in the possibilities
for investor protection, as it is very difficult to utilise it in case of an unlawful decision.

It is equally important to consider the issue of the exclusion of the investor as a claimant. It is a matter
of fact that, as tax treaties are concluded between states, only they are entitled to arbitration and the
taxpayer-investors are unable to represent their interests in arbitration. Consequently, the arbitration
clauses present in tax treaties appear to be an ineffective mechanism for the protection of investor's
rights, as they leave a broad scope for discretion to tax authorities and states that, for political and other
reasons, are not inclined towards arbitration.

Furthermore, even if a taxpayer is successful in obtaining an arbitration award under the terms of a tax
treaty, there is no guarantee that the award will be enforced. The award is only binding on the states that
are party to the agreement, and if one of the states is unwilling to enforce the award, it will remain
unenforced because tax treaties do not provide for enforcement.®®

8 Limor R. Taxpayers' Lack of Standing in International Tax Dispute Resolutions: an Analysis Based on The Hybrid Norms of
International Taxation // Pace Law Review. Vol. 34. Ne 3. 2014. P. 1068-1070.

8 Ault H. J. Improving the Resolution of International Tax Disputes // Florida Tax Review. 2023. Vol. 7 Ne 3. P. 140.

8 OECD Model Tax Convention. Art. 25(5).

8 Ibid.

8 Bird-Pollan J. The Sovereign Right to Tax: How Bilateral Investment Treaties Threaten Sovereignty // Notre Dame Journal of
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The aforementioned factors contribute to an increase in the demand for investment arbitration
procedures. In particular, tribunals may consider tax issues pertaining to the payment of value-added tax
(hereinafter — VAT),®® the accuracy of tax audits,®® and licensing matters within exclusive economic zones
with a reduced tax regime.®* However, these issues must be linked to violations of investment protection
regimes such as expropriation, fair and equitable treatment or discrimination. In contrast to the provisions
set forth in tax treaties, an investor whose state has entered into a BIT is entitled to submit an appeal
directly to arbitration. Furthermore, investment arbitration is more advantageous for the investor, as the
dispute is heard by independent arbitrators in accordance with the rules of arbitration, and the application
procedure does not necessitate the completion of a mandatory bureaucratic process. This indicates that
the investor's rights are afforded greater protection under the auspices of a BIT.

Furthermore, a BIT affords the investors the opportunity to have their rights safeguarded even in the
event that the outcome of proceedings in domestic courts is deemed unsatisfactory by the investor. For
instance, in the case of Deutsche Bank v. Sri Lanka® the investor's claims regarding the accuracy of the
formula for calculating taxes on petroleum products were rejected by the Supreme Court of Sri Lanka.
However, upon consideration of the dispute under investment arbitration, the tribunal determined that the
state had breached the principle of fair and equitable treatment. Furthermore, in contrast to tax arbitration,
investment arbitration is equipped with a mechanism to enforce arbitral awards. For example, Article 53 of
the International Centre for Settlement of Investment Disputes (hereinafter — ICSID) Convention®®
equates an arbitral award with the national decision of a contracting state. Consequently, the obligation to
enforce such an arbitral award falls upon the states parties. In the event of non-enforcement, the World
Bank, of which the ICSID is an agency, is empowered to impose indirect measures such as conditionality
of funding.**

It is important to note that one of the mechanisms for the enforcement of awards in investment
arbitration is the United Nations Convention on the Recognition and Enforcement of Foreign Arbitral
Awards of 1958 (hereinafter — New York Convention). Article | (1) of the New York Convention stipulates
that the Convention applies to the recognition and enforcement of arbitral awards made outside the state
in which enforcement is applied for.*> This signifies that if an investment dispute has been arbitrated ad
hoc (for instance, under UNCITRAL rules) or under various arbitral institutions (ICC, SCC, LCIA, etc.), the
award falls within the scope of the New York Convention and may be enforced in the states parties.
However, in cases where enforcement of an ICSID award proves difficult, some jurisdictions and scholars
allow for the residual application of the New York Convention as an additional enforcement mechanism.*
Consequently, the New York Convention emerges as a pivotal instrument for enforcing arbitral awards in
investment disputes outside the ICSID regime, potentially offering an ancillary mechanism for investor
protection in jurisdictions where the enforcement of ICSID awards encounters legal impediments.

Another category of cases in which investors have chosen to resolve a dispute through investment
arbitration concerns cases of state tax abuse. To exemplify, the arbitration resulted in a favourable
outcome for the investor due to the imposition of export duties by the state that were inconsistent with the
national regime, thereby violating the investor's rights.®” Another illustrative case is RoslnvestCo v.
Russia,®® in which the arbitral tribunal considered a case of expropriation for tax evasion in the context of
a tax treaty between states. In the case of Mobil Corp. v. Venezuela,® the tribunal ruled that indirect
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expropriation was unlawful due to a considerable increase in the tax burden. While the primary motivation
in these cases is the state’s seizure of the investor’s assets under the guise of tax policy, and such cases
are typically not subject to tax treaty regulation, arbitrators have addressed taxation principles such as
fairness and predictability of taxation. Consequently, it can be argued that BITs also encompass specific
tax terminology that requires appropriate interpretation.

The question of the definition of the term “investment” was also addressed by the Russian commercial
(arbitrazh) courts, which ruled in favour of the investor. Thus, the complexity of tax measures in Russian
law is further compounded by the absence of a pre-trial procedure, which is not provided for by
arbitration. This leads to the question of which party has standing as a plaintiff in the case of a parent and
subsidiary company and to which court it should apply. If to assume that the parent company that made
the investment is entitled to its defence, it would be unable to appeal the decision of the tax authority
through the administrative procedure, as the decision is not considered to directly affect the rights of the
parent company, i.e. the original investor.'® Consequently, in such a case, the administrative appeal
procedure is unavailable to the foreign investor, and therefore the judicial procedure is not available
either. Consequently, an appeal against a tax measure is only possible through the mechanism provided
by the BIT.

The primary objective of investment law is to safeguard the rights of investors. This is achieved
through the implementation of two fundamental principles: the fair and equitable treatment and the
non-discrimination of investors.'®* In order for an investor to obtain protection by means of investment
arbitration, it is necessary to demonstrate that a decision made by the tax authority in question violates
one of the aforementioned principles. However, this presents a significant challenge, as the rulings are
based on the application of Russian law. In such cases, it would be necessary to prove that the tax
authority’s approach is indeed different from previous ones and discriminates against the investor.
Nevertheless, there is no guarantee that the investor will be able to have the case heard, as the new
approach may be applicable to all organisations.

The issue does not arise if the investor is entitled to act on behalf of a subsidiary, in which case the
protection of its rights is provided by the national mechanism. However, should the Russian individual
refrain from contesting the actions of the tax authority, it is presumed that the investor will be able to
safeguard its investment only in the event of indirect expropriation, given that such an occurrence would
be readily discernible as a violation of investment principles.?? Therefore, although appealing, initiating a
challenge to a tax decision through arbitration is not a straightforward process. This is due to the
necessity of proving a breach of the BIT, which can be challenging. Furthermore, the option of arbitration
involves avoiding the administrative settlement process and selecting independent arbitrators, which adds
another layer of complexity.

A distinct issue arises when a subsidiary contests a tax ruling on its own behalf. An Italian energy
company made an investment in a Russian organisation, which utilised those funds to enhance the
functionality of equipment. The investments in question were subject to a tax incentive designed to
encourage taxpayers to upgrade their assets.’®® The tax incentive was subsequently revoked, yet it
remained applicable to the investments already made. The tax authority held the view that the requisite
tax on investments should nevertheless be paid. The stance of the tax authority was predicated on the
assertion that the Italian company had not made capital investments in accordance with the provisions set
forth in the Law on Investment Activities,’** and that there existed no pertinent agreements within the
case file. The court highlighted the tax authority’s misinterpretation of the concept of “investment”.**® The
court’s reasoning was as follows: when interpreting the notion of “investment”, the tax authority failed to
consider the intention of the domestic legislator to exempt the taxpayer from tax. It was therefore

190 QOrder of the Federal Tax Service of Russia of 26 August 2019 Ne MMV-7-17/418@ (Registered with the Ministry of Justice of
Russia on 5 December 2019 Ne 56704). Para. 96-106.

1 Dolzer R., Kriebaum U., Schreuer C. Principles of International Investment Law. New York: Oxford University Press, 2008.
P. 187.

192 Quasar de Valores SICAV S.A., Orgor de Valores SICAV S.A., GBI 9000 SICAV S.A. and ALOS 34 S.L. v. The Russian
Federation. SCC Case Ne 24/2007. Award on Preliminary Objections of 20 March 2009. Para. 62—63.

193 Tax Code of the Russian Federation, para. 8, item 4 of Art. 374 and item 25 of Art. 381 (in force at the time of the commented
judgement).

104 Federal Law Ne 39-FZ (ed. on 25 December 2023) “On investment activity in the Russian Federation, carried out in the form of
capital investments” // SZ RF 1 March 1999, Ne 9, 25 February 1999. Art. 1096.

195 Resolution of the Moscow District Commercial (Arbitrazh) Court Ne F05-34562/2023 in case Ne A40-130509/2020 of 31 January
2024.
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necessary to consider the economic substance of the transactions in question, which were carried out
with the intention of contributing funds to the purchase of new equipment. This could be considered an
investment, and therefore the concept of “investment” should be interpreted in light of this economic
substance.

In this case, the court interpreted “investment” in accordance with the legislator's intentions and the
purpose of the tax incentive, rather than the generally accepted meaning. This attitude had a positive
impact on the final decision and the protection of the rights of the ultimate investor. The approach was
also endorsed by the Supreme Court of the Russian Federation.**

Consequently, the procedure for resolving the dispute between the state and the investor is contingent
upon the interpretation of the concepts of “investment” and “tax measures”. The issue remains
problematic due to the public nature of tax disputes. However, if they are interpreted as violations of
investor’s rights, the dispute is referred to arbitration.

Conclusion

The issue of the intersection between international tax law and investment law is complex and lacks a
universal solution. The interpretation of key concepts utilised in both domains frequently encounters
inconsistencies. The absence of a unified methodology for interpretation requires a case-by-case
examination.

The judicial practice, while offering a variety of approaches to resolving such conflicts, does not
provide an unambiguous answer. The incorporation of a specific exclusion clause in investment
agreements can serve as a partial solution to this problem by clearly delineating the respective spheres of
application of tax law and investment law. Nevertheless, the inclusion of such a clause does not entirely
eliminate the contradiction, necessitating the further development of mechanisms for the interaction and
interpretation of legislation in both spheres.

Notwithstanding the increasing need for the harmonisation of tax law and investment law in the context
of globalisation, numerous contradictions in the interpretation of pivotal concepts persist. The existence of
differences in legal systems, coupled with the diversity of entities with special status, renders the
formulation of a unified approach to the resolution of emerging disputes a challenging endeavour.
However, each such conflict represents a valuable learning experience that contributes to the further
development and integration of both branches of law. This necessitates a continuous pursuit of novel
mechanisms and formulations within international agreements, with the objective of eliminating
contradictions and ensuring a more transparent and equitable implementation of norms pertaining to both
tax law and investment law.

It is important to acknowledge the complexity and extent of the task of eliminating inconsistencies in
the interpretation of international tax and investment treaties. This is a task that requires concerted
coordination between international organisations and national governments. One possible solution to this
challenge is to develop a standardised approach to a multilateral legal framework that clarifies the
relationship between tax law and investment law. For this purpose, a specialised unit under the auspices
of the OECD or the United Nations could be established to provide authoritative guidance on
controversial terminology. Concurrently, the development of a thesaurus, analogous to the OECD Model
Tax Convention, comprising definitions of key concepts and particular instances of their implementation,
along with those pertinent to taxation and investment, is deemed more pragmatic. Furthermore, the
enhancement of coordination among tax authorities through international cooperation frameworks, such
as the OECD's BEPS Inclusive Framework Programme, is a conceivable prospect. The implementation of
such a programme would serve to facilitate the establishment of consistent interpretative practices.

It is anticipated that these mechanisms will serve to eliminate ambiguity and limit reliance on
extraneous sources of interpretation, such as domestic legislation or judicial precedents. These sources
frequently result in inconsistent application and mitigation of conflicts between tax law and investment
law. The ultimate consequence of these factors is the contribution to a more stable and predictable
international environment.

196 Decision of the Supreme Court of the Russian Federation Ne 305-ES24-7176 in case Ne A40-130509/2020 of 15 May 2024.
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AHHOTauuA
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Abstract

The commentary points out the fundamental evidentiary issues, which the International Court of Justice would face soon deciding
the case Allegations of Genocide under the Convention on the Prevention and Punishment of the Crime of Genocide (Ukraine v.
Russian Federation) at the merits stage. The author believes that the burden of proof considerations are at the heart of the whole
procedural picture of this unique inter-state dispute. The analysis shows that in this case, pursuant to the actori incumbit onus
probandi principle (it is for the claimant to prove his claim), the burden of proof remains — as it should — with the Applicant
(Ukraine) and should not be arbitrarily shifted to the Respondent (the Russian Federation). Ukraine’s primary access to direct
evidence regarding the legal nature of its acts should also be taken into account when establishing the appropriate burden of proof.
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Procedural history

On 26 February 2022, Ukraine filed in the International Court of Justice (hereinafter — ICJ, the Court) an
Application, by which it instituted proceedings against the Russian Federation concerning a dispute
relating to the interpretation, application and fulfilment of the 1948 Convention on the Prevention and
Punishment of the Crime of Genocide (hereinafter — the Genocide Convention, the Convention). Ukraine
contended, inter alia, that the Russian Federation falsely claimed that acts of genocide had occurred in
the Lugansk and Donetsk oblasts of Ukraine, and on that basis recognised the Donetsk and Lugansk
People’s Republics, and then started a special military operation against Ukraine. Ukraine “emphatically
denies” that such acts of genocide have occurred and states that it submitted the Application “to establish
that Russia has no lawful basis to take action in and against Ukraine for the purpose of preventing and
punishing any purported genocide”.

On 2 February 2024, the Court rendered its Judgment on the preliminary objections (hereinafter — the
PO Judgment), in which it found that it had jurisdiction to examine only the claim of Ukraine requesting
the Court to “[a]djudge and declare that there is no credible evidence that Ukraine is responsible for
committing genocide in violation of the Genocide Convention in the Donetsk and Luhansk oblasts of
Ukraine™.! By an Order also dated 2 February 2024, the Court fixed 2 August 2024 as the time-limit for the
filing of the Counter-Memorial of the Russian Federation. This time-limit was subsequently extended until
18 November 2024. The Russian Ministry of Foreign Affairs declared in its official press-release: “...on
November 18, the Russian Federation submitted comprehensive materials to the ICJ concerning
genocide committed by Ukraine in Donbass... The document presented, termed the Counter-Memorial of
the Russian Federation, comprises 522 pages of core text and over ten thousand pages of annexes. The
specific contents remain confidential at this juncture, with all materials set to be disclosed only after

! URL: https://www.icj-cij.org/sites/default/files/case-related/182/182-20240806-pre-01-00-en.pdf (accessed: 13.01.2025).
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the completion of the proceedings... Ukraine must now address Russia's Counter-Memorial”.? So, it looks
like the case Allegations of Genocide under the Convention on the Prevention and Punishment of the
Crime of Genocide (Ukraine v. Russian Federation) (hereinafter — the Case) could therefore proceed
further shortly.

| shall start from a declaration of a personal standpoint with respect to this case and commentary
thereto. | am not the counsel of the Russian Federation and | am not an insider in this landmark dispute in
the ICJ, although, used to be in thousands of other cases at the European Court of Human Rights
(hereinafter — the ECtHR), serving as the country’s governmental agent at that international tribunal from
2017 to 2021. I, surely, do not know all the details of the Case, have not seen all the materials (except for
that in public domain) and not aware of the strategies of the Parties. But what | have learnt from the
numerous cases in domestic courts, international tribunals, investment and commercial arbitrations
worldwide, and what now my students learn from me as a law professor, is the K. Evans’ Advocacy in
Court maxim that defence counsel (Russia is the defendant in this Case, as in all other inter-state cases
ever known?®) have to show the judges “the way home”, that is, how to arrive at the desired outcome by
the least painful means* (I will add, — by the shortest and clearest legal route, ideally — which leads to
the termination of the case on procedural grounds without going to the merits). The advocacy should be
seen to have a clear idea of what it is arguing for and to have an understanding of the relative strengths
of the possible arguments, to sort the relevant from the irrelevant and then re-sort to refine the available
material down to what the court really wants to know about, to focus on what lies at the heart of the
specific case.®

Onus probandi

At this stage of the proceedings, the Case involves complex questions — not just because of the subject
matter, but due to the absence of a clear procedural (evidential) algorithm of handling such cases by the
Court. One may see these unanswered questions in most of the opinions and declarations of the judges
of the Court to the PO Judgment. They show that the judges have questioned what exact international
legal remedy is sought in Ukraine’s surviving claim,® as well as what are the standard and burden of proof
applicable to it. Judge Tomka was fair in concluding remarks in his Declaration, saying that he “[takes] no
position at this time on the question of how the burden of proof should be allocated in the present Case
concerning the question whether Ukraine is responsible for committing genocide in violation of the
Genocide Convention in the Donetsk and Luhansk oblasts”. He went on to “point out that it would be
useful for the Parties to address this fundamental question as the Case proceeds to the merits”.’

We cannot foresee what the positions of the Parties regarding the burden of proof issue will
eventually be, but what is clear now is that this issue is obviously the key to the whole Case, which
cannot be resolved properly without a structured roadmap of distribution of the burden of proof (onus
probandi) between the Parties, based on international law, procedural principles and common legal

2 URL: https://www.mid.ru/ru/foreign_policy/news/1982157/?lang=en#sel=4:1:D,4:1:D;4:9:3U1,4:23:IMx (accessed: 13.01.2025).

3 The only known inter-state case, in which Russia was the initial applicant is ECtHR, Russia v. Ukraine, Application no. 36958/21.
The application was lodged with the ECtHR against Ukraine on 22 July 2021, concerned the Russian Government's allegation of
a pattern (“administrative practice”) since 2014 in Ukraine of, among other things, killings, abductions, forced displacement,
restrictions on the use of the Russian language (apparently, mostly similar to the Russian allegations in the current ICJ case).
On 18 July 2023, the application was finally struck out of the list of cases as the ECtHR concluded that the Russian Government
no longer wished to pursue it and had repeatedly failed to reply to the procedural correspondence after the cessation of the
state’s membership at the Council of Europe in 2022. Moreover, the ECtHR found no grounds, which would require that it should
nonetheless continue examination of the inter-state case as there are almost 8,500 individual applications which are still
ongoing concerning the events since 2014 in various parts of Ukraine (ECtHR. Russia v. Ukraine. Application no. 36958/21.
Decision of 18 July 2023). Four other inter-state cases upon the applications of Ukraine against Russia are still pending at the
ECtHR Grand Chamber, despite the non-appearance of the Russian Federation.
URL: https://www.echr.coe.int/cases-pending-before-the-grand-chamber (accessed: 13.01.2025).

4 Cit. ex.: Evans K. Advocacy in Court | ed. by R. McPeake. 15th ed. Oxford : Oxford University Press, 2010. P. 57.

5 Ibid. P. 56-57.

5 PO Judgment, §151: “[The Court] [flinds that it has jurisdiction, on the basis of Article IX of the Convention on the Prevention
and Punishment of the Crime of Genocide, to entertain submission (b) in §178 of the Memorial of Ukraine”.

7 ICJ. Allegations of Genocide under the Convention on the Prevention and Punishment of the Crime of Genocide (Ukraine v.
Russian Federation: 32 States intervening). Declaration of Judge Tomka. §20.

70


https://www.echr.coe.int/cases-pending-before-the-grand-chamber
https://www.mid.ru/ru/foreign_policy/news/1982157/?lang=en#sel=4:1:D,4:1:D;4:9:3UI,4:23:lMx

sense.® Below is the attempt to assist in constructing this kind of a roadmap by attracting the attention to
some specific aspects of the Case.

What is the genuine application about?

An important procedural aspect of the Case is that the PO Judgment put the Russian Federation
(the Respondent) to some extent in the position of a de facto applicant, and Ukraine (the Applicant) — of
the de facto respondent (despite its legal status as the Applicant in this Case).® We shall see below that
this ad hoc situation does not change the fundamental procedural role of the Parties with respect to
the production of evidence.

As indicated in the PO Judgment, the subject of the examination of Ukraine’s original case on the
merits will be limited to the question of whether there is credible evidence that Ukraine has committed
genocide in the territories of the Donetsk and Lugansk regions. All other claims of Ukraine were
dismissed on jurisdictional grounds.’® While this means that Ukraine's case concerns allegations of acts
of genocide committed in the said regions (objective element), for the purposes of this particular claim,
evidence relating to the wider territory (not only the Donetsk and Lugansk regions) will constitute
evidence of genocide and existence of specific genocidal intent behind the said actions. This evidence is
primarily not under Russian control (in the Donetsk and Lugansk regions), but in Ukraine and specifically
in Kiev — where the central authorities and military command of Ukraine are located.

When is the actori incumbit onus probandi applicable?

The fundamental rule for the distribution of the burden of proof is the maxim actori incumbit onus probandi
(the burden of proof lies on the plaintiff (actor)), which is widespread not only in the practice of the Court,
but also of other international tribunals.™ It may be assumed, it is Russia that alleges that Ukraine
committed genocide, therefore Russia is the actor (who bears the onus of proof).*? But it would not be the
correct application of this general principle to the situation at hand. No one would object that the actori
incumbit onus probandi is a purely legal concept, since it concerns exclusively the allocation of
the burden of proof in court proceedings.’® Clearly, Russia’s statements of the genocide committed by
Ukraine, which are referred to by the Applicant, were of political nature, initially made outside the Court,
were extra-procedural and it was therefore not incumbent upon Russia to prove these statements in an
adversarial manner prescribed by any legal procedures. To the contrary, Ukraine’s allegations that these
political declarations are ill-founded constitute the very foundation of the Case. Hence, under the actori

8  The observers have been waiting for a long time for “the ICJ... to provide guidance on the principles regarded by the Court as
underpinning practice in relation to burden of proof in international courts and tribunals in future cases”, since “relative certainty
about the rules on proof will reinforce international actors' commitment to legal means of dispute settlement and their adherence
to international law more generally”. Foster C. Burden of Proof in International Courts and Tribunals // Australian Year Book of
International Law. 2010. Vol. 29. P. 84-86.

9 What makes this case unprecedented, is that the Applicant, Ukraine, denies the allegation of genocide made by the
Respondent, Russia. Usually, in any litigation a claimant alleges and a respondent denies. See: Ishizuka C. Impact of the
Ukraine Conflict on Inter-State Dispute Settlement Procedures: The Allegations of Genocide Case (Ukraine v. Russia) I/ Global
Impact of the Ukraine Conflict / ed. by S. Furuya, H. Takemura, K. Ozaki. Singapore : Springer Nature Singapore : Imprint:
Springer, 2023.

1 PO Judgment.

1 Brown C. A Common Law of International Adjudication. Oxford University Press, 2007. P. 89.

2. The problem of allocation of the burden of proof in the commented case was also analysed recently by A. Nalgiev. See:
Nalgiev A. Bremya dokazyvaniya otritsatel’nykh faktov v praktike mezhdunarodnykh sudov i arbitrazhei: chto sulit rassmotrenie
iska Ukrainy po delu o zayavleniyakh o genotside? [Burden of Proof of Negative Facts in the Practice of International Courts and
Tribunals: What Does the Consideration of Ukraine’s Claim in the Allegation of Genocide Case Has in Store for Us?] /| Zakon.
2024. Ne 10. C. 140-153.

13 The first principle in regard to the burden of proof is stated in the Corpus Juris: semper necessitas probandi incumbit illi qui agit
(D.22.3.21). If one person claims something from another in a court of law, then he has to satisfy the court that he is entitled to
it. The second principle is “Agere etiam is videtur, qui exceptions utitur: nam reus in exceptione actor est” (D.44.1.1). The person
against whom the claim is made holds the burden of proof if only it sets up a special defence, not just mere denial of the claim.
See: https://journals.co.za/doi/pdf/10.10520/EJC85093 (accessed: 13.01.2025). A. Grebelsky suggests that the classical Roman
evidentiary maxim ei incumbit probatio, qui dicit, non qui negat and actore non probante reus absolvitu consider that the
obligation to present this or that evidence can be assigned to the other party only when that party is the only one who can have
such evidence [italics added], and it is undoubtedly not Russia in the present case. See: Raspredelenie bremeni dokazyvaniya v
mezhdunarodnom arbitrazhe // Voprosy mezhdunarodnogo chastnogo, sravnitel'nogo i grazhdanskogo prava, mezdunarodnogo
kommercheskogo arbitrazha: LIBER AMICORUM v chest’ A.A. Kostina, O.N. Zimenkovoi, N.G. Eliseeva [Distribution of Burden
of Proof in International Arbitration // Issues of International Private, Comparative and Civil Law, International Commercial
Arbitration: LIBER AMICORUM in Honour of A. A. Kostin, O. N. Zimenkova, N. G. Eliseev] | ed. by S. Lebedev, E. Kabatova,
A. Muranov, E. Vershinina. Moscow : Statut, 2013.
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incumbit onus probandi principle it is for Ukraine to prove them. There are no grounds for releasing
Ukraine from this burden of proof, which it bears as the initial Applicant and the author of its claims. Judge
Abraham specifically highlighted this in his partly dissenting opinion to the PO Judgment.2*

As Judge Bennouna correctly pointed out in his Declaration to the PO Judgment, the only situation
known to law when the respondent under the specific norms bears the burden of proof of the correctness
of its own allegations made extra-procedurally, outside the context of any legal remedy, is defamation.
At the same time, as Judge Bennouna also mentioned (and it is impossible to dispute), “even if an
accusation of genocide is false, international law — unlike domestic law — does not allow States
to institute what are simply defamation proceedings”.*®

The purely legal nature of the actori incumbit onus probandi general rule also means that it is limited to
indications that the party bears the burden of proof in relation only to those facts that form the basis of its
claims or objections, but not just any facts that are otherwise mentioned in its position. As C. Foster
specifically notes,

It can be seen that the requirement for a party to prove all the facts it asserts is generally taken as
convenient shorthand for the requirement that a party should prove all the facts going to make up its
legal case. The assumption is that the facts a party asserts will be those required for its case... it would
be appropriate for international courts and tribunals to place greater emphasis on the need for a party
to establish the facts supporting its legal claims and defences, rather than merely the facts asserted...
an emphasis on claims and defences rather than simply on fact [italics added].*®

When the disputed statements regarding facts of genocide were made by the Russian officials, they
were never accompanied by a reference to the Convention or any other legal instrument. They clearly
never intended to form or constituted any legal remedy or position regarding the interpretation and
application of the Genocide Convention. The contrary, to put it simply, would be like calling somebody a
“killer” in the street and then having to prove in court under all evidentiary standards applicable to criminal
proceedings (with presumption of innocence,” priority of direct evidence, etc.) that the person had
actually killed. For illustration, such logic had been challenged by the ECtHR:

In so far as he also quoted as saying that he considered Mr... to be a “corruptionist” and a “thief”, the
Court acknowledges that these are strong words which suggest involvement in criminal activities.
However, the absence of a criminal conviction does not necessarily exclude the reality of the alleged
facts, in particular, where such allegations have not yet been officially investigated.*®

Consequently, within the defamation regime, one should rather distinguish situations in which one
extra-procedurally accuses of a crime the person, whose innocence has been knowingly confirmed by the
proper investigation, or accuses of a crime the person, against whom there was no investigation, and
accordingly, he may be guilty. The allegations are valid so long as the accused is considered innocent in
the legal proceedings. The commented Case is much closer to the second situation, where Ukraine, for
all we know, has not investigated the apparently genocidal criminal acts committed, so naturally opened
a floor for the further probabilistic statements that the crime of genocide has actually took place.

The bottom line is that nothing in international law and the Court’s practice precludes state officials
to note publicly that, to the best of their knowledge, another State has committed certain misconduct.
These notes are not automatically equated to a legal claim. As the Court pointed in the Kosovo Advisory
Opinion:

4 PO Judgment. Partly Dissenting Opinion of Judge Abraham. §18: “The Russian Federation, which is not an applicant in the
case, will not be required to produce before the Court any evidence in support of the allegations it has made outside the judicial
framework...” (“La Fédération de Russie, qui n'est pas demanderesse dans I'affaire, ne sera pas tenue de produire devant la
Cour les preuves dont elle dispose au soutien des allégations gu’elle a formulées en dehors du cadre judiciaire, a supposer
gu’'elle dispose de telles preuves”).

5 PO Judgment. Declaration of Judge Bennouna. §11.

6 Foster C. T. Op. cit. P. 41-42.

It is said that even in the landmark international criminal proceedings the presumption of innocence has not precluded the
tribunals from shifting the burden of proving its innocence to the accused party. See: Lisova A. Raspredelenie bremeni
dokazyvaniya v praktike mezhdunarodnykh sudov [Distribution of the Burden of Proof in the Practice of International Courts] I/
Mezhdunarodnoe pravo i mezdunarodnaya yustitsiya. 2022. Ne 3. P. 23-25.

18 ECtHR. Kommersant and Others v. Russia. Applications nos. 37482/10 and 37486/10. Judgment of 23 June 2020. See also:
ECtHR. Marian Maciejewski v. Poland. Application no. 34447/05. Judgment of 13 January 2015. §72—-76; ECtHR. Vitrenko and
Others v. Ukraine. Application no. 23510/02. Decision on Admissibility of 16 December 2008. P. 4.
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It follows that the task which the Court is called upon to perform is to determine whether or not the
declaration of independence was adopted in violation of international law. The Court is not required by
the question it has been asked to take a position on whether international law conferred a positive
entittement on Kosovo unilaterally to declare its independence or, a fortiori, on whether international
law generally confers an entitlement on entities situated within a State unilaterally to break away
from it. Indeed, it is entirely possible for a particular act — such as a unilateral declaration of
independence — not to be in violation of international law without necessarily constituting the exercise
of a right conferred by it. The Court has been asked for an opinion on the first point, not the second.*®

To rephrase the Court’s finding in the Kosovo: “It is entirely possible for a particular act — such as
a proclamation of committing a genocide by another state — not to be in violation of international law
without necessarily constituting the exercise of a right conferred by it. The Court has been asked for an
opinion on the proclamation, not the genocide itself”. It begs no mention that claims are referred to the
Court exclusively by a formal application under Article 38 of the Rules of Court — not by any public
statement. Again, the Russian Federation had not engaged the Court for the instant matter —
Ukraine did.

Actori incumbit onus probandi is not an abstract rule about proving any fact in the world — as
mentioned above, it is a legal principle that applies specifically to facts indicated as the base for legal
claims made before the competent judicial institutions in support of a party’s legal position. Facts are not
just facts when referred to in court: they become the basis for the application of particular legal rules on
which the party grounds its legal position. In turn, any legal position is based on a particular legal
instrument (in the Case — the Convention), which lays down the applicable substantive law in the dispute
and the facts that must be proved in order for this law to apply.

It is clear that just any public reference to facts which a reasonable person (incl. non-lawyer) may
consider to be genocide in the common meaning of the word does not require their immediate
qualification under a particular legal instrument (e.g. the Convention), unless the allegations in questions
are formally submitted to a court by the party, which made them. Becoming a claimant
(counter-claimant) — is always a discretional right, not a duty.

Notably, while Ukraine may rely on the perception that it is the victim of false allegations and hence
the injured party, this would not be entirely honest — the Russian Federation, as the Respondent, is the
actual target of allegations (in contrast to Ukraine, not of a factual, but of a legal nature) in these
proceedings. While Ukraine challenges factual allegations, the Russian Federation as the Respondent
has to deal with allegations of a legal nature — the kind that the actori incumbit onus probandi principle
applies to.

To conclude this part, the subject-matter of this Case is the procedural attempt of Ukraine, not Russia,
to legally qualify specific facts (i.e. as covered or not covered by the Convention). In this Case, it is
Ukraine that primarily carries the burden of proof regarding its particular claims of the absence of said
facts. While the Russian Federation also may submit evidence in defence, since the statements of its
public officials were originally extra-procedural, under the actori incumbit onus probandi the burden of
proof regarding the subject-matter of the Case remains (as it should) with the Applicant (Ukraine) and
could not be arbitrarily shifted to the Respondent (the Russian Federation).

Where is the evidence?

Ukraine’s inherent onus probandi in respect of its declaratory claim also stems from its ability to produce
direct evidence of the planning, conduct and nature of the acts concerned. In fact, this issue is an integral
and defining characteristic of the configuration of the dispute.

In the Case, as mentioned, it is of foremost importance that all direct evidence (originals of the
relevant documents, orders, records of meetings, withesses) is located in the territory controlled by
Ukraine and is squarely within Ukraine’s possession. Accordingly, regardless of what evidence
the Russian Federation may produce, it is still for Ukraine to substantiate its claim that the Russian
Federation has falsely alleged that Ukraine’s actions amounted to genocide.

19 |CJ. Accordance with International Law of the Unilateral Declaration of Independence in Respect of Kosovo. Advisory Opinion of
22 July 2010. I.C.J. Reports 2010. P. 403. §56.
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The above is supported by the Court's approach in Ahmadou Sadio Diallo (Republic of Guinea v.
Democratic Republic of the Congo), where the party’s authorities, being in charge of the direct evidence
of their actions (or lack thereof), were determined to be much better placed to prove that they have duly
discharged their obligations.?

There is no reason to assert that it would be more difficult for Ukraine to prove that its own acts did not
encompass genocide than it would be for the Russian Federation to prove otherwise. Nothing prevents
Ukraine from revealing evidence that the Russian Federation was wrong and Ukraine did not commit
genocide (or that none of its plans had any traces of genocidal intent), as it has claimed in the Case, and
certainly from commenting on the evidence presented by the Russian Federation.

It would therefore not be unfair to rest the burden of proving the absence of genocide on Ukraine, as it
should be, given Ukraine’s procedural status as both the Applicant and the Party that brought the claim in
the first place. More than this, there is no convincing justification as to why the Russian Federation as the
Respondent should in principle be required to substantively engage with Ukraine’s declaratory demands
more than is usually implied by the duty of the parties to cooperate with the Court.#

To summarise this point, there are no circumstances in the Case which could constitute grounds for
the Court to deviate from the generally recognised literal interpretation of the actori incumbit onus
probandi rule by mechanically shifting the burden of proof to the Respondent (Russia), rather than to
emphasise the duty of the Parties to cooperate “in the provision of such evidence as may be in [their]
possession that could assist the Court in resolving the dispute submitted to it".?> The Russian Federation
as the Respondent could not be held responsible for Ukraine’s claim that the Russian Federation falsely
alleged genocide, which has been formally advanced against the Russian Federation by the Applicant —
Ukraine — the Party which solely initiated the legal assessing of its own compliance with the Convention.

As correctly noticed by the above-noted judges in their declarations and opinions, Ukraine cautiously
changed the wording of its claims in the Memorial from the way they were formulated in its Application.
While in the Application Ukraine asked to “declare that ... no acts of genocide, as defined by Article Il of
the Genocide Convention, have been committed in the Luhansk and Donetsk oblasts of Ukraine”,
the prayer for relief in the Memorial requests from the Court to “declare that there is no credible evidence
that Ukraine is responsible for committing genocide in violation of the Genocide Convention in the
Donetsk and Luhansk oblasts of Ukraine”.?* In order to establish the absence of any acts of genocide, it is
necessary to prove that all actions and events that took place do not fall within the actus reus and dolus
specialis of genocide as embodied in the Convention.

At the same time the amended claim demands only “credible evidence” that Ukraine is responsible for
genocide in Donbass. This claim is phrased in much less confident language as regards existence of
genocide per se and appears to be much less demanding on the Russian Federation’s evidence therefor.

In light of these circumstances, international practice would also call for greater leniency with respect
to the evidence submitted by the defendant. In particular, full weight should be given to circumstantial
evidence, and a less stringent standard is overall warranted. This stems from the textbook approach
adopted by the Court in the Corfu Channel case® and is widely shared by other international judicial
organs. For illustration, in the award of 29 July 2008 in the case Rumeli Telekom A.S. and Telsim Mobil
Telekomunikasyon Hizmetleri A.S. v. Republic of Kazakhstan an ICSID tribunal stated that “in general,
international tribunals have given full weight to circumstantial evidence”,?® including the situation when
“direct evidence of fact is unavailable”,?” directly referring to the Court's Judgment in the Corfu Channel

20 |1CJ. Ahmadou Sadio Diallo (Republic of Guinea v. Democratic Republic of the Congo). Judgment of 30 November 2010 (Merits).
I.C.J. Reports 2010 (Il). P. 660. § 55.

2l See e.g. ICJ. Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Croatia v. Serbia).
Judgment of 3 February 2015. I.C.J. Reports 2015. P. 73. §173; ICJ. Pulp Mills on the River Uruguay (Argentina v. Uruguay).
Judgment of 20 April 2010. I.C.J. Reports 2010. P. 71. §163.

2 |CJ. Pulp Mills on the River Uruguay (Argentina v. Uruguay). Judgment of 20 April 2010. I.C.J. Reports 2010. P. 71. § 163.

2 ICJ. Genocide case (Ukraine v. Russia). Application instituting proceedings of 27 February 2022. § 30(a).

2+ 1CJ. Genocide case (Ukraine v. Russia). Memorial of Ukraine of 1 July 2022. § 178(b).

% ICJ. Corfu Channel (United Kingdom of Great Britain and Northern Ireland v. Albania). Judgment of 9 April 1949. [1949] I.C.J.
Report Rep. 4, §18: “[T]he other State [the claimant], the victim of a breach of international law, is often unable to furnish direct
proof of facts giving rise to responsibility. Such a State should be allowed a more liberal recourse to inferences of facts and
circumstantial evidence. This indirect evidence is admitted in all systems of law, and its use is recognized by international
decisions”.

% Rumeli Telekom A.S. and Telsim Mobil Telekomunikasyon Hizmetleri A.S. v. Republic of Kazakhstan. ICSID Case
no. ARB/05/16. Award of 29 July 2008. § 444.

27 bid.
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case.?® A similar position was expressed by the ICSID tribunal in the award of 27 August 2009 rendered
in the Bayindir insaat Turizm Ticaret ve Sanayi A.S. v. Islamic Republic of Pakistan (1) case,?® where the
decision of the Court in the Corfu Channel case was cited in support of the admissibility of references to
circumstantial evidence. Furthermore, the arbitral tribunal in the award dated 27 June 1990 rendered in
the Asian Agricultural Products Ltd. (AAPL) v. Republic of Sri Lanka case has indicated the principle
under which “in cases where proof of a fact presents extreme difficulty, a tribunal may thus be satisfied
with less conclusive proof, i.e., prima facie evidence* as one of the general “international law rules of
evidence” [italics added].**

It is particularly notable that Ukraine itself has tried to benefit from exactly the same approaches, as
described above, in other inter-state proceedings against the Russian Federation. For instance, in its
Reply in the Application of the International Convention for the Suppression of the Financing of Terrorism
and of the International Convention on the Elimination of All Forms of Racial Discrimination (Ukraine v.
Russian Federation) case, Ukraine argued the following:

[Alcross the entirety of the case, Russia ignores the fact that the financiers of terrorism and the
perpetrators of racial discrimination are located in territory controlled by Russia, and that as a
consequence, Ukraine must under this Court’s jurisprudence be ‘allowed a more liberal recourse to
inferences of fact and circumstantial evidence.®

Consequently, the Court took this factor into account in its Judgment in the said case.**

Ukraine also fronted this position before the ECtHR. Particularly, in the case Ukraine v. Russia (Re
Crimea), Ukraine “emphasised the practical difficulties associated with gathering evidence in Crimea and
the fact that the Government of the Russian Federation was in exclusive possession of substantial
evidence relating to the administrative practices [pertaining to alleged human rights abuses]
complained of".3* This prompted the ECtHR to pronounce in the Judgment of its Grand Chamber dated
25 June 2024 that unfavourable inferences of fact against the Russian Federation were allowed®® and to
find “prima facie evidence in favour of [Ukraine’s] version of events” [italics added] is enough so as to shift
the burden of proof on the respondent.*® Consequently, the ECtHR held that, along with primary sources,
including the testimony of direct witnesses, participants of the relevant events or actual victims of
violations, attention is paid to circumstantial evidence,* the duty to refute which, as a consequence, is
placed on the party whose alleged violations were in question (in the case before the ECtHR — Russia,
and in the present Case before the Court — Ukraine).

Conclusion

The subject-matter of the commented Case is the procedural attempt of Ukraine, not Russia, to legally
qualify specific facts and actions. So, pursuant to the general actori incumbit onus probandi legal principle
it is Ukraine that primarily carries the burden of proof regarding its particular claims of the absence of
genocide.

In the end, in many proceedings, Ukraine used the same logic and approaches to ensure a favourable
decision against the Russian Federation where its evidence was at best circumstantial.
So, the concluding two questions are the following: “Shall the Court allow Ukraine to backpedal from the

% bid.

2 Bayindir ingsaat Turizm Ticaret ve Sanayi A.S. v. Islamic Republic of Pakistan (I). ICSID Case no. ARB/03/29. Award of
27 August 2009. § 142.

3 Ibid. §56.

8L Asian Agricultural Products Ltd. (AAPL) v. Republic of Sri Lanka. ICSID Case No. ARB/87/3. Award of 27 June 1990. § 85.

32 1CJ. Application of the International Convention for the Suppression of the Financing of Terrorism and of the International

Convention on the Elimination of All Forms of Racial Discrimination (Ukraine v. Russian Federation). Reply of Ukraine, 29 April

2022. §12.

ICJ. Application of the International Convention for the Suppression of the Financing of Terrorism and of the International

Convention on the Elimination of All Forms of Racial Discrimination (Ukraine v. Russian Federation). Judgment of 31 January

2024. P. 42. 880; P. 63. §169.

3 ECtHR. Case of Ukraine v. Russia (re Crimea) [GC]. Applications nos. 20958/14 and 38334/18. Judgment of 25 June 2024.
§30.

% lbid. 8846 (citing Judgement of 16 December 2020, § 436), 971.

% |bid. § 846 (citing Judgement of 16 December 2020, § 437-438).

7 Ibid. 8 846 (citing Judgement of 16 December 2020, § 443-445).
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strategy that it itself employed against Russia in other fora?”, and, most importantly, “Will the Court clearly
demonstrate that all states are treated equally and fairly even in unprecedented cases?” Answers are
pending.

BPEMS JOKA3bIBAHWSA B AENE MEXAYHAPOJHOIO CYAA 3ASIB/IEHUS O
FEHOLMAE MO KOHBEHLIUY O MPEAYNPEXAEHUW NMPECTYM/IEHUS
FEHOLMAA VN HAKA3AHUN 3A HEIO (YKPAVIHA MPOTUB POCCUVICKOV
®EAEPALMM): B MOUCKAX «JOPOIM JOMO»

FTANBIEPUH M. J1.

FanbnepuH Muxaun JlbBOBMY — [OKTOP OPUANYECKUX HaAyK,
3aBefylolWniA - Kadefpoii  MeXAyHapoAHOro  mpasocyaus  npwu
AenaptameHTe MeXayHapoAHOro npasa HauvoHanbHoro
nccneaoBaresib,Ckoro yHusepcuTeTa «BbiCluas LWKosIa 3KOHOMUKM»,
npodpeccop Kadeapbl  rpaxgaHckoro  npouecca  CII6ry,
3amecTuTeNlb  npeacejarens  u apbutp  MexayHapogHoro
KOMMepUecKoro apbuTpaxkHoro cyga npu ToproBo-NpOMbILLIIEHHO
nanare Poccwiickoii depepaunu, Mocksa, Poccus
(mgalperin@hse.ru). ORCID: 0000-0002-3626-4548.

AHHOTaUuA

B kommeHTapum ocBelyaloTcs hyHAaMeHTaslbHble BOMPOCHI A0OKasblBaHWs, KOTOpble BCKOpEe BCTaHyT nepeg MexayHapoaHbIM
Cypom B fene 3ass/eHusi 0 2eHoyude o KoHseHyuu o npedyrnpexoeHuu npecmyrnaeHusi 2eHoyuda U HakasaHuu 3a He2o (YkpauHa
npomus Poccutickoli ®edepayuu) Ha CTafuy PacCMOTPEHWs MO CyLecTBy. ABTOP yTBEpXAaeT, YTO BOMPOChI pacnpeneneHus
6pemMeHn [0KasblBaHWA COCTaB/AOT OCHOBY BCeil NpOLECCyaslbHOW KapTUHbI 3TOMO YHWKa/IbHOTO MEeXrocyfapCTBEHHOro
pasbupatenbctea. AHaIN3 NokKasbiBaeT, YTO B COOTBETCTBUM C MPUHLMNOM actori incumbit onus probandi (UCTeL, fOMKEH foKa3aTb
cBOM TpeboBaHWs) GpeMs AokasblBaHUS OCTaeTcsl Ha 3asBuTene (YkpavHe) W He MOXEeT OblTb MPOU3BOMLHO MEPEeNIoOKEHO Ha
otBeTuMKa (Pocculickyio ®efepaumio). VIcknounTenbHbllii 4OCTYN YKpavHbl K NPSMbIM J0Ka3aTebcTBaM, KacatolwyMcsi NpaBoBOiA
npvpoabl ee [eliCTBWIA, Takke AO/MKEH ObiTb MPUHAT BO BHUMaHWE Npy Hafnexallem pacnpefeneHnn 6pemMeHn foKasbiBaHus B
3TOM fene.

KntoueBble cnoBa
MexXayHapoaHoe npasocyane, okasaTenbeTsa, bpemMs AoKasbiBaHUs, CNOoco6 3aluThl, MPUHLMIMBLI HAAexXaLlero npouecca

Ana yntupoBaHus: lanbnepuH M. J1. Bpems gokasbiBaHus B gene MexayHapogHoro Cyaa 3asssieHusi o 2eHoyuoe no KoHseHyuu
0 rnpedyrnpexoeHuUU fpecmyrn/ieHus 2eHoyuda U Haka3aHuu 3a Heezo (YkpauHa npomus Pocculickoli ®edepayuu): B momckax
«goporu gomoi» // XXypHan BLI3 no mexgyHapogHomy npaBy (HSE University Journal of International Law). 2024. T. 2. Ne 4.
C. 69-77.
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AHHOTauuA

B ctatbe aHanu3npytoTCs OCHOBHbIE 1 Hanbosiee CrnopHbie BONPOChI, 3aTPOHYTble B KOHCY/ILTATMBHOM 3ak/toHeHnn MexayHapoaHoro
Cypa (panee tawke — Cyg) ot 19 wona 2024 roga omHOcUmMesibHO MpasosbiX nocaedcmsuli noaumuku u oelicmsuli V3pausns Ha
OKKynuposaHHoU nasecmuHcKol meppumopuu, Bk/o4as BocmoyHbili Viepycanum, u He3aKOHHOCMU npoooshKaroweaocs npucymemsusi
W3paunsi Ha OKKyrnuposaHHOU mnasecmuHckol meppumopuu (fanee — KoHCynbTaTMBHOE 3aknoveHve, 3akniouveHne). [laHHoe
3akloyeHe B OTHOWEHUM apabo-n3pansibCkoro KOHMKTa ABASETCS BTOpbIM B npaktuke Cyga M NOrvMyeckn npoaosmKaeTt
KoHcynetatneHoe 3akmtouenne ot 13 uwona 2004 roga omHocumesibHO Mpasosbix roc/iedcmsuli cmpoume/ibcmsa CmeHbl Ha
OKKYNupoBaHHOU nasaecmuHckol meppumopuu, BKoYarLwei Mepycanum n ero okpectHocTu. B 3akntoueHunn ot 19 uons 2024 ropa
Cyn nopTBepxzaeT 6eccnopHbli  Ans  60nblieit 4acTu  MeXAyHapo4HOro coobuiectBa hakT HapyweHus W3pannem Hopm
MexAyHapogHoro npasa B ManectuHe. O BbICOKON CTEMEHN OYEeBUAHOCTU CBUAETENLCTBYIOT cioBa cyfbu CebyTuHae, KoTopas, He
COrNacuBLUMCL NOYTW NO BCEM MyHKTam 3ak/loyeHust ¢ GOMbLIMHCTBOM CyAeil, 3amMeTuna, YTo BbiiBNIEHe HapyLlleHUsi B HACTOsILLEM
Cnyyae CBOAMTCA K PELUEHUI «HEe3aMbIC/I0BaTON Martematuyeckoii 3agaum». OpHako KoHCynbTaTMBHOE 3ak/ouveHve MNogHMMAaEeT
BOMPOCbI, MO KOTOPbIM CYAbW HE CMOI/IN BblpaboTaTb eAuHyto no3uuumio. B yactHocTn, MexayHapogHbiin Cyf Ha OCHOBaHWUN HapyLLIEHNA
jus in bello npu3Han HenpaBOMEPHOW OKKyMmaLuilo Kak TakoBylo, 4TO, B CBOK ovepefpb, 00yc/n0BUIO BbIBOA O Hanuumu y W3pauns
06513aHHOCTM MOKMHYTbL TeppuUTOpUI0 3anagHoro 6epera, cektopa Masa 1 BocTouHoro Mepycannma «kak MOXHO ckopee». HecmoTps Ha
BbICOKYIO BEPOSATHOCTb TOr0, YTO MUPOBOE COOOLLECTBO MOSIOXUTENILHO BOCMPUMET 3ak/loyeHne, WHTEPECHBIM W HEOLHO3HAYHbIM
ocTaeTca xof paccyxaeHuii Cyaa. Cyapu NpuLLv K OAWHAKOBbLIM BbIBOAAM, KOTOPbIE, OfHAKO, YK€ MOXHO CYeCTb HEOOBbEKTUBHLIMMN
BBMAY camoli (hOpMy/NIMPOBKM 3anpoca U NOMTUYECKOW 06CTaHOBKW. Mpy 3TOM 0cOGble MHEHVSI W Aeknapauun NnoKasbiBatT, UTO Y
cyfleii HeT eAuHOro BUAEHMS TOr0, M3 Yero 3TU BbIBOAbI NpoucTekaloT. C NOMOLLbI COMocTaBneHnss Tekcta KOHCynbTaTtvBHOIO
3aK/I0YEHMST C 0COOLIMM MHEHVSIMU U AeKnapaunsamy cyfel B HacTosILLEel cTaTbe NpoaHaM3vpoBaHbl CrieaytoLme Bonpockl: npobnema
[BYCTOPOHHErO crnopa kak npegmera KOHCYNLTATUBHOTO 3ak/toueHus, npobnema onpeaeneHns hakTtos, ABASAIOWMXCA NPefMeToM
n3yueHns MexpgyHapogHoro Cyaa, OCHOBaHMS OUCKPUMUHAUMW, MPaBO HapOfOB Ha camMoonpefesieHMe kak Hopma jus cogens,
npoJo/xatoLLLasaca OKKynauus U aHHeKCUsi, HenpasOMEPHOCTb OKKynauuu B CUy HapylleHuUs HopMm jus in bello, a Takxe BoOnpochl
OTBETCTBEHHOCTMW.

KntoueBble cnoBa

MexayHapogaHbiii Cya, M3paunb, ManectuHa, okkynauus, aHHeKcus, npasa YenoBeka, AUCKpUMUHALMS, anapTens

Ans untupoBanua: JlyuknH ®.B. KommeHTapuii k KoHcynsTaTMBHOMY 3akntoueHnto MexayHapogHoro Cyga ot 19 uiona 2024 ropa
0MHOCUMe/IbHO MPasosbIX noc/edcmsuli noaumuku u oelicmaul V3pausis Ha OKKynuposaHHOU rnasecmuHCKOU meppumopuu, BK/o4Yas
BocmouHbil  Uepycanum, u He3akoHHOCMU [podo/mkarouje2ocsi npucymemsusi Vi3pausisi Ha OKKynupoBaHHOU nanecmuHckKol
meppumopuu [/ XypHan BLU3 no mexayHapogHomy npasy (HSE University Journal of International Law). 2024. T. 2. Ne 4. 78-94.

https://doi.org/10.17323/jil.2024.24748

BBepneHue

19 wona 2024 roga MexpyHapogHblii Cyg BbiHeC KOHCynbTaTMBHOE 3ak/lYeHMe B OTBET Ha BOMPOCHI,
nocTtaB/fieHHble [eHepasnibHOl Accambneein OOH (manee takke — A OOH) B Pesonwouun 77/247 ot
30 pekabps 2022 ropa’:

a) KakoBbl MpaBOBble MNOC/MEACTBUS NPOAO/HKAIOLIErOCs HapylleHus V3pawiem npasa NanecTUHCKOro
Hapoga Ha camoornpefernieHne, ero [/NTE/IbHOW OKKynauuW, 3ace/ieHust ¥ aHHEeKCUMM NasieCTUHCKON

1 General Assembly. Israeli practices affecting the human rights of the Palestinian people in the Occupied Palestinian Territory,
including East Jerusalem : resolution / adopted by the General Assembly. A/IRES/77/247. Para 18. 87 rocyaapcTB Nporosiocosaim
3a npuHATMe Pesonouun, 26 — npotus, 53 — Bo3gepxanncek (General Assembly official records, 77th session: 56th plenary
meeting, Friday, 30 December 2022, New York, P.5. URL: https://digitallibrary.un.org/record/4012919?In=ru&v=pdf (gara
obpalyenns: 14.10.2024)). MpumeyarenbHo, 4To cyabsa CebyTuHAe B OCOOG0OM MHEHWM o6paTunia BHUMaHvWe Ha pesy/brarbl
rofiocoBaHva no pesonouuy Kak Ha npegmetr kputukm (Dissenting Opinion of Vice-President Sebutinde. §37. URL:
https://www.icj-cij.org/sites/default/files/case-related/186/186-20240719-adv-01-02-enc.pdf (ganee — DO Sebutinde); pata
obpauenus: 14.10.2024).
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TeppuTopuM, OKKynuMpyemoir ¢ 1967 roga, Bk/Yas Mepbl, HanpaBfeHHble Ha W3MEHeHue
ZeMorpachmyeckoro cocTaBa, xapaktepa U ctatyca CBsILLEHHOIO ropoaa Vepycanuma, u npuHATAS UM
COOTBETCTBYHOLLETO AUCKPUMUHALMOHHOMO 3aKOHOAATeIbCTBA U Mep?

b) Kak nonutuka n geictemsa M3panns, 0 KOTOPbIX TOBOPUTCA <...> Bbllle, BIMSIOT HA NPaBOBON CTaTyc
OKKynauuu, 1 KakoBbl NpaBOBble MOCAEACTBUSA 3TOr0 cTaryca [/ia BCex rocygapcts u OpraHusaumm
O6beanHEHHbIX Hauuid?

3T0 yxe BTOPOl 3anpoC KOHCY/NLTaTUBHOIO 3ak/o4YeHWs No nosogy apabo-u3pavnbeKoro KOHMIMKTa
(nepBoe 6b1510 BbiHECEHO B 2004 roay?). Cyg pa6oTas Haf NOArOTOBKOW 3ak/IloUeHVs, UMes B NPOV3BOACTBE
Kak MVWHMMYM fBa Cropa, CBA3aHHbIX C KOH(IUKTOM: FOxHas Aghpuka npomus M3pausns® w Hukapaeya
npomus [lepmaHuu*. BaXHOCTb 3ak/OUEHWs oyeBMAHA XOTA 6bl B CWY KOMMYECTBA YYaCTHUKOB
npouecca — NSATbAECAT YETbIPE TOCYyAapCTBa U TPW opraHmsauum® (B TeyeHve wectu aHeli nepes Cyaom
BbICTYNUIN MSATbAECAT TPU yyacTHUKA®). KOHCynbTaTMBHOE 3ak/toyeHue 6bl10 NMPUHATO MOAABSOLUM
60/bLUMHCTBOM, O[HAKO rOBOPUTb O efMHOAYLWNW [axe cpegn cyhei He npuxogutcsa. B Hactoswem
KOMMEHTapuMn No uToram COMOCTaB/IeHUss TEKCTOB KOHCY/IbTaTMBHOIO 3aK/lo4eHWsi, 0CO6bIX MHEHWA ©
Aeknapauunii cygein npoaHasim3npoBaHbl HaMbo1ee CnopHbIe acneKTbl 3ak/IYEHNS.

1. Opucgukuma n auckpeynsa Cypa

Bonpoc ropucamkumm — eguHCTBEHHbIW, N0 KOTOPOMY BCe NATHAALUATL CYAElN COLNCE BO MHEHNUAX. Mexay
Tem Cyay 6Gbiv MpeacTaBfeHbl WecTb «y6eAnTesnbHbIX NpuunH» (aHrn.: compelling reasons)’, BBuay
KOTOpbIX EMY ClieAyeT BOCMO/Ib30BaTbCA OUCKPELMe, npegocTaBneHHon cr. 65 Ctaryta Cyga, u OTK/IOHUTb
3anpoc A OOH.

MepBas npuumHa, Ha KOTOPYK Takke yKasblBa/M U B XOA4e MOATOTOBKM 3aK/IH0YEHUSs O CTPOUTENLCTBE
cTeHbl®, 6blna 06Go3HayeHa npeacTaBuTenieM CoeAVHEHHOTO KoOponeBCTBA €lle Ha 3Tane MpuHATUS
Pesontounn 77/247: «...6e3 cornacus o6emx CTOPOH HeymeCTHO npocuTb Cyf, BbIHECTU KOHCYNbTATUBHOE
3aKk/loueHMe Mo BOMpocy, npefcTaBnsioleMy coboii Mo cyTW [ABYCTOPOHHWIA crnop»®. O6xog npuHumna
cornacusi CTOPOH, AeNCTBUTESIbHO, MOXET C/YXWTb OCHOBaHMEM [/ OTKa3a BbIHECTU KOHCY/bTaTMBHOE
3aknoyeHne’®, Ho He B 3TOM crlyyae, MOCKO/MbKY 3anpoc 3aTpoHyn 06si3aHHOCTM OOH 1 «Gonee Wupokme
BOMPOCHI MEXAyHapoAHOro Mupa 1 6e30nacHOCTU», B TOM UKC/Ie HEKOTopble 06si3aTensbcTBa erga omnes™.
MOXeT nokasaTbCsl, UTO 3/1eCb He 06O0LLI0Ch 6e3 flykaBCTBa: €C/iM ABYCTOPOHHMWIT KOHQINMUKT nonagaeT B
cthepy otBeTcTBEHHOCTM OOH, TO OH nepecTaeTr 6bITb ABYCTOPOHHMM. BmecTe ¢ Tem pasBe He o6pedyeH
Nt060I [OCTATOYHO CEPbE3HBIN MEXAYHapOoAHbI KOHIMKT nonacTb B 3Ty cdpepy? OTBeYas Ha 3ToT BONpoc,
YMECTHO 06paTutbCs K CONYTCTBYHOLLEMY HOPMATVBHOMY apryMeHTy cyabh Tnaan: «HeT HUKakmx COMHeHWI
B TOM, UTO MeXAyHapofHas nNpaBoBasl CUCTeMA Bbill/1a 3@ PaMKy 3pbl YACTO [BYCTOPOHHUX OTHOLLEHWI»'?,
B oTcyTCTBME CTPOroro AMXOTOMUYECKOIO pasfeneHns MexayHapoLHO-MPaBoBbIX CMOPOB Ha ABYCTOPOHHME
N HeIBYCTOPOHHME™ «TOT pakT, uto <...> Cyay, BO3MOXHO, MPUAETCS BbIHOCWTb PELUEHUS MO MPaBOBbLIM
BOMNpocaMm, B OTHOLLEHWUU KOTOpbIX ManectuHa n N3paunsb Bbickasany pas/imyHble MHEeHWs, He npespaliaeT
HacTosILLWIA cnyvaiil B ABYCTOPOHHMIA crniop»™4.

2 ICJ. Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory. Advisory Opinion of 9 July 2004.
§ 24-35 (panee — Wall Advisory Opinion).

3 ICJ. Application of the Convention on the Prevention and Punishment of the Crime of Genocide in the Gaza Strip (South Africa v.
Israel).

4 ICJ. Alleged Breaches of Certain International Obligations in respect of the Occupied Palestinian Territory (Nicaragua v. Germany).

5 ICJ. Legal Consequences arising from the Policies and Practices of Israel in the Occupied Palestinian Territory, including East
Jerusalem. Advisory Opinion of 19 July 2024. 8§ 7, 9, 15 (aanee — Israel Advisory Opinion).

5 ICJ. Israel Advisory Opinion. § 21.

7 ICJ. Legal Consequences of the Separation of the Chagos Archipelago from Mauritius in 1965. Advisory Opinion of 25 February
2019. 8 64-65; |dem. Western Sahara. Advisory Opinion of 16 October 1975. § 19; ICJ. Reservations to the Convention on the
Prevention and Punishment of the Crime of Genocide. Advisory Opinion of 28 May 1951. P. 19.

8 ICJ. Wall Advisory Opinion. § 46-50; Separate opinion of Judge Korma (ganee — SO Koroma). § 3.

URL: https://www.icj-cij.org/sites/default/files/case-related/131/131-20040709-ADV-01-01-EN.pdf (gara obpaiieHus: 14.10.2024).

9 General Assembly official records, 77th session : 56th plenary meeting. Friday, 30 December 2022. New York. A/77/PV.56
(Resumption 1). P. 4.

0 ICJ. Western Sahara. Advisory Opinion of 16 October 1975. § 33; cm Takxke: ICJ. Legal Consequences of the Separation of the
Chagos Archipelago from Mauritius in 1965. Advisory Opinion of 25 February 2019. § 85.

B ICJ. Israel Advisory Opinion. § 34, 35; Takxe cM.. ICJ. Wall Advisory Opinion. § 49.

2 Declaration of Judge Tladi (nanee — D Tladi). § 11.

URL: https://www.icj-cij.org/sites/default/files/case-related/186/186-20240719-adv-01-14-en.pdf (gata obpaweHns: 14.10.2024).

¥ Tawke cM.: SO Koroma. § 3.

URL: https://www.icj-cij.org/sites/default/files/case-related/131/131-20040709-ADV-01-01-EN.pdf (gata obpaiieHus: 14.10.2024).

14 ICJ. Israel Advisory Opinion. § 34.
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C 3TMM nofxofoM B 0co60M MHeHWUU' Bblpasuna Hecornacve cyabs CebyTuHge. OgHako ee no3uuys,
BEPOSITHO, Onpegensiniacb He CTO/IbKO MNPUBEPXXEHHOCTbIO MPUHLMMY COrflacusi CTOPOH, CKOMbKO ABYMS
onaceHusiMK: BO-MepBbIX, B npou3BoacTBe Cyaa HaxogaTcs fABa chnopa, npeameT KOTOpbIX MOXET
nepecekarbcsi ¢ Bonpocamu M OOH, No3TOMy OTBET Ha 3anpoc MoggBepraeT puUcKy 6ecnpucTpacTHOCTb
Cypa (anrn.: judicial integrity)'®; BO-BTOpPbIX, B [BYCTOPOHHMX Cropax y4yacTue 06enx CTOPOH U UX
COCTA3aTe/IbHOCTb ynpouwarT ans Cyaa 3agady noucka CrnpaBef/MBoro pelleHust’, B TO Bpemsi Kak
OTCYTCTBME COCTA3aTE/IbHOCTM MeX[y CTOpPOHaMu, HanpoTuB, TpebyeT 6onee akTuBHOro ydactus Cyga B
paspeLueHnn cnopa.

BTopoe onaceHue KOCBEHHO YyKasbiBaeT Ha TO, 4To Yy CyAa MOXeT OTCyTCTBOBaTb JOCTaTovHas
UHopmaums ANs  BbIHECEHMSI KOHCY/NbTATMBHOIO 3ak/todeHMs. Ha BO3MOXHOIW HeaocTaTo4yHOCTH
MHdopmaLmM OCHOBbIBAETCS CAeAyOLWNiA apryMeHT B NO/b3y OTK/IOHEHMA 3anpoca. Ecav cyTb 3aknioueHns
KacaeTcs cnopa mexay ABYMsi CTOPOHaMW, HeyyacTue ofHol u3 Hux ctaBut Cya B Heyao6HOe NoMoXeHue,
MOCKO/IbKY Heobxogumo Nnbo nonaratbCsd Ha apryMeHTbl JIMWb OfHOW CTOPOHbI KOHQYIMKTA, JSIMb0
npegnonarate UM Xe AOAYMbIBaTb apryMeHTbl APYroii CTOpPOHbI. I NOCKONbKY cpeay MHOTOYMCNEHHbIX
YUYaCTHUKOB MpoLecca, BbICTynMBLIMX nepeg, CyaoMm, HET npeactaButeneli N3pauns, ero nosvyms B LEIOM
npeacTas/ieHa CKyaHO:

M3pannb He NpuHMMan akTMBHOMO ydacTus B HacToslem npouecce. W3paunb npeactasun Cyay
NMUCbMEHHOE 3asiBfieHVe Ha MATU CTpaHuuax, BKIouas npunoxenus. OH npeanoyen He y4yacTBOBaThb B
YCTHOM pa3buparesibCTBe, HECMOTPS HAa TO YTO [0 Hadana aToro paséupartensctsa Cyg Bblgenwi
M3pannio Tpu vaca Ansi U3NOXKEHUst CBOeli TOYKM 3peHusi. CTOMbKO e BPeMeHu Obl1o BblgeneHo
rocygapcTey lManecTvHa, UMeloLemMy cTaTtyc Hab/ogaTens, To ecTb B LWECTb pa3 60o/iblie, YeM /1lo6oMy
JPYromy y4acTHuKy8,

Kak BepHO 3ameuvaeT cyabs CebytuHae, ToT dhakT, 4To hopmMynupoBKa 3anpoca, WUCNonb3oBaHHas
FA OOH, yka3sbIBa€eT NuLb Ha NOMUTUKN U AEACTBUA VI3pannsi, 0CTaB/sisi OCTa/lbHbIX Y4aCTHUKOB KOHQD/INMKTA
3a cKkob6Kamu, Crnoco6CTBOBasI CO3AAHUIO acMMETPUK, KoTopyto Cyay Heobxogumo 6blio npeogonetb™ .
3anpoc npsiMo He 3aTparnBaeTt gencTeus MNanectuHbl, noatomy Cyay pagy coOxpaHeHnss 6ecnpucTpacTHOCTM
Heobxoaumo npuberHyTb K paclmMpuTenisHOMY TOMKOBaHUO Pesontoumun 77/247. WrHopupoBaHue 31O
HeobXo4AMMOCTU PaBHOCWU/IBHO NPU3HAHWIO, YTO B KOHD/IMKTE, ABAIOWEMCA NpegMeToM 3anpoca, y4yacTByeT
ncknounTensHo M3pawnib. VHbIMM cnoBamu, OTCYTCTBME YNOMWHaHUA APYrMX YYaCTHUKOB KOHMD/IMKTA B
Pesontouun 77/247 He o3HA4aeT, UTO MX POSbIO MOXHO NpeHebpeyb. Yka3aHus Ha AelicTeus ManecTtuHbl B
KayecTBe aprymeHToB M3panns mornim bl CNyXutb 060CHOBaHWEM O/18 LUMPOKOro npoyteHuns 3anpoca MA
OOH, HO (pakTnyeckn Cyay npuLNOCL COOBCTBEHHbIMU CUMlaMU  UCMPaB/ATb  aHraXmpoBaHHOCTb
dhopMynunpoBkM BonpocoB. B utore Cyn Bce e cuyen, 4To OH 06n1afaeT AOCTaTOYHbIM KONMYECTBOM
nHpopMaLIMK /1A BbIHECEHUA 3aKNoueHnsa .

TpeTbMM aprymMeHToM, KoTopbli Cyg Takke OTBEpr, SBAS/JOCH ONaceHue HeraTtvBHOIO BAUSHUS
3akiyeHns Ha X0 M3PansibCKO-Na/IECTUHCKMX NEPEroBopoB 06 yperynmpoBaHun KoHgnnkTa. Cyg He ctan
aHanM3upoBaTb BO3MOXHOCTb MNOAOGHOrO naryGHoOro BUSAHWUA, XOTA COOTBETCTBYHOLME oOnaceHus
BbICKA3bIBA/INCL €Lle Npu NpUHATUKN Pesontouun 77/247%. Cya nuilb ykasas, uyTo cy6beKkTUBHas OLeHKa U
NPeanosioKeHMss O HeraTMBHOM BO34EACTBUM He MOryT ObiTb y6eAuTenbHOW MPUYMHON OTKIOHEHWS

> DO Sebutinde. § 47, 66.

16 |bid. Takxe cm.: Joint Opinion of Judges Tomka, Abraham and Aurescu (ganee — JO Tomka, Abraham and Aurescu). § 14. URL:
https://www.icj-cij.org/sites/default/files/case-related/186/186-20240719-adv-01-04-en.pdf (aata obpalueHuns: 14.10.2024).

7 DO Sebutinde. § 6, 42.

18 Separate opinion of Judge Cleveland. § 4.
URL: https://www.icj-cij.org/sites/default/files/case-related/186/186-20240719-adv-01-13-en.pdf (gaata obpaweHunn: 14.10.2024)
(nanee — SO Cleveland); Takxe cm.: Israel Advisory Opinion. § 21; D Tladi. § 4; Separate Opinion of Judge Nolte (ganee — SO
Nolte). 8 7. URL: https://www.icj-cij.org/sites/default/files/case-related/186/186-20240719-adv-01-08-en.pdf (mata ob6palleHus:
14.10.2024).

¥ DO Sebutinde. § 42.

20 ICJ. Israel Advisory Opinion. § 47, 77; cM. uHoe MHeHue: JO Tomka, Abraham and Aurescu, § 16-17, a Takke SO Nolte, § 15-17.

2L MpepctaButenb Benvko6putaHuy NpsiMo 3asiBui, 4to obpalleHue B Cya He MOMOXET «BEepHYTb CTOPOHbI Ha NyTb Auasiora», a
npeactasnTeNb PYMbIHUW Bblpasn/l HEYBEPEHHOCTb B TOM, YTO OOpalleHue 3a 3ak/0UeHNeM «CIyXMT O6Lel Lenu coaencTans
[OCTUXEHWIO CMpaBea/IMBOro, NPOYHOTO W COrMaCcoOBaHHOTO YPEerynvpoBaHns KOHIMKTa», ykasaB, YTO 3TO HE MOMOXET, HO
rnomeLlaeT BO306HOBNEHUNIO MPAMbIX, NPeAMETHbIX 1 NPOAYKTUBHbLIX Neperosopos (General Assembly official records, 77th session :
56th plenary meeting. Friday, 30 December 2022. New York. A/77/PV.56 (Resumption 1). P. 4, 6).
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3anpoca®. Cygaba CebGyTuHAe, HanpoTWB, YKa3blBAEeT: 3ak/loueHne, 3aTparnBaiollee 0653aHHOCTM TOJbLKO
Of1HOV CTOPOHbI, NOAOPBET NEPeroBopHbLIii NpoLecc?.

UeTBepTblil aprymeHT, OTCbINAlOWMA K BOSMOXHOMY HEraTMBHOMY B/IMSIHUIO Ha AesATenibHocTb CoBeTa
BesonacHoctn OOH, 6bis1 oTBEPrHYyT CyaoM MO TEM e COOBpaXeHMsIM, YTO U TPETUIA: 3TO CyObEeKTUBHas
oLEeHKa 1 npeanonoxeHne?. MATbIM apryMeHTOM, KOTOPbI 6bl/T OTBEPIHYT Kak HEe UMEIOLLMIA OTHOLLEHNS K
geny, SBNSAN0Cb coobpaxeHne o goopmynupoBke 3anpoca A OOH, 6yato 6bl CBUAETENLCTBYHOLLEN O
XenaHun MonyunuTb He KOHCYyNbTauumil (aHrn.: assistance), HO noaTeBepXaeHwe (aHrn.: confirmation)
KOHKPETHbIX MPaBOBbIX CY)XXAEHWUIA®.

MocnegHnm aprymeHTOM nocnyxuna cama popmynmposka 3anpoca A OOH — npeas3Atas U He BNOJIHE
AcHaa?®. Cya nocuutas, 4to 3Ta npobsiema MOXeT 6biTb UM pELIeHA CaMOCTOSTESIbHO, a MOTOMY OHAa He
ABNAETCS NPEnATCTBUEM A1 BbIHECEHUA 3aktoueHusl. Cya B COOTBETCTBMM CO CBOEW NPakTUKO?’ B3siN Ha
cebs CNOoXHYI0 3a4ady MHTEPNPETUPOBATbL MOCTaB/IEHHbIE BOMPOCHl U ONpeaennuTb X 06beM U 3HaYeHue.
Hacko/ibKO XOpOLLO OH CrpaBu/ics — BOMPOC OTKPbITbINA.

2. Cmbicn BornpocoB 'eHepanbHoii Accam6nen OOH

Cyn hakTnyeckn octasu/l 6e3 BHUMaHWs OTCYTCTBME yNoMuHaHus B Bonpocax FA OOH BTOpOI CTOPOHbI
KOHhMKTa — [MasiecTuHbl. HO KOPPEKTHO /M BbIHOCUTb KOHCY/IbTATUBHOE 3aK/l0YeHWe O HapyLlleHUsX
OfHOW CTOPOHbI KOHY/IMKTA 6e3 aHann3a HapylueHuii apyroin? [daxe c y4eTOM TOro, Y4To DOPMY/IMPOBKY
3anpoca emy npegnaraet TA OOH, Cyay pagy CoOxpaHeHus craTyca «CyaebHOro opraHa» He cregyet
UrHOPMpPOBAaTb CyLLECTBOBaHNE APYrMX YYaCTHMKOB KOHADIMKTA, O KOTOpbIX Pesontoumsa 77/247 ymanumsaer.
Jaxe ecnn B TA OOH HanuuecTByeT KOHCEHCYC MO BOMPOCY «KTO BUHOBaT», Cyay, 4TO6bl He cTaTtb
NOMNTUYECKMM OPraHoM, He >enateflbHO MPUHMMATb 3TOT KOHCEHCYC Kak WCTWMHY, K KOTOpPOW cnepyet
06paTUTbCA B MOMbITKE OTBETUTH HA BOMPOC C TOUKWM 3peHus npasa. bnarogaps KOHTEKCTyaslbHON pamke,
B koTopyto Cyg nomecTtun 3anpoc A OOH, 661710 BO3MOXHO pacCMOTPETb «MNOSIMTUKN U AEACTBUSI» U BTOPOIA
CTOPOHbI KOHQU/IMKTa?®, ¥Ye TOT (pakT, uTo NPEeaMETOM PAaCCMOTPEHMUsI BbICTYMNWA KOHQUIMKT, TO €ecTb
B3auMofelicTBMe [nOByX CTOPOH, cTasl Obl yb6eauTenbHbIM OOGOCHOBaHMEM A1 LUMPOKOrO TOJSIKOBaHMWSA
Pesonouun 77/247: ecnn He Bce, TO MOAABNSAKLIEE YWCAO COOTBETCTBYHOLLMX MOAUTUK W AERCTBUIA
M3pauna — 3To BO3AECTBME Ha BTOPYH CTOPOHY KOHGO/IMKTa?®; a npaBa Kaxioro rocyfapctBa B 3TOM
pervoHe «knTb B MUpe B 6e30MacHbIX U MPU3HaHHbIX rpaHuLax, He nogseprasich yrpo3am NpUMeHeHUs CUsbl
WIn ee MpUMEHeHNo»,*® MOXHO Ha3BaTb «B3aVWMHbLIMU HENPEOXHLIMU MpPaBaMu, KOTopble CcOo34aloT
HenpesoXHble NpaBoBble 06A3aHHOCTU»L,

CnoxHo cnoputb ¢ TemM, 4to A OOH o4yepumBaeT rpaHuLbl CBOEro 3anpoca He CTO/IbKO YKasaHWeM Ha
(hakTbl, CKO/IbKO C MOMOLLbIO MPaBOBOlM OLEHKW, 3ajaBas BOMPOC O MOCNEACTBUAX HapyLUeHWi
MeXyHapoAHOro npasa, a He O MOCNEACTBUAX KOHKPETHbIX COObITUiA. Cya MHTEpNpeTUpoBa nNpeanocbiiky
MPOTMBONPABHOCTM MNOMUTMK W AelCTBUIA M3panns Kak OTAeNbHbIA BOMPOC: AeWCTBUTE/IbHO /I OHU
HapyLllalT MexayHapoaHoe npaBo, Takum 06pas3oM, 34eck BO3HUKAET NPo6GeMa /TIOrMYECcKoro Toska: ec/iu
nepes OTBETOM Ha BOMPOC O CAEACTBMSAX HYXXHO C MOMOLLbIO NPaBOBOI KBasMdmKaumMm onpesennTtb ux
NPUYMHY, TO Heobxoaumo cchopmynMpoBaTb MNpeaMeT NPaBOBON OUEHKW. Kakme MMeHHO dakTbl MOryT
OLEHMBATLCA Kak HapylleHue MnpaBa Ha camoonpefeneHvie, aHHeKcus, OUCKpUMWHaLMA U Tak fdasiee?
FTAOOH He ykasana npsAMO Ha 3T dakTbl, HO /iMWb NpoBO3rNacuia WX CyWEecTBOBaHME W

2 |CJ. Israel Advisory Opinion. § 40.

# DO Sebutinde. § 43-44; Takke cM.: SO Cleveland § 5. OgHako cyaba Tnaay cuMTaeT, UTo «CUTyauus Ha OMT SABNSETCS OfHUM U3
HEMHOTUX C/lyyaeB B MeXAyHapoAHOM MpaBe, KOrga C/IOKHO HalTh topuanyeckMe W NOAUTUYECKME apryMeHTbl, KOTOpble
npoTMBOpPeunIn Gbl NpaBy NasIECTUHLIEB HA CaMOOMNPeseseHe N roBOPUIN B NOJb3Y NPOAOC/KUTENBHONM U3Pan/IbCKON OKKynaLumm
NasecTUHCKON TeppUTOPUM 1 NOAYNHEHUS NaNIeCTUHCKOro Hapoga» (DO Tladi. § 4).

24 |CJ. Israel Advisory Opinion. § 42.

% |bid. § 36.

% |bid. § 29, 48.

27 |CJ. Wall Advisory Opinion. § 38-39.

% Hanpumep: UN Human Rights Council. Situation of Human Rights in the Occupied Palestinian Territory, Including East Jerusalem,

with a Focus on Collective Punishment : Report of the Special Rapporteur on the Situation of Human Rights in the Palestinian

Territories Occupied since 1967. AIHRC/44/60. § 21-22.

URL: https://documents.un.org/symbol-explorer?s=A/HRC/44/60&i=A/HRC/44/60_1411010 (pata obpaiieHus: 14.10.2024).

3T0 Takke MO3BO/INIO MCMNOMNb30BaTb TEPMUHOMOIMIO, OAHO3HAYHO CTaBsLlyto V3pannb v MNanecTuHy B paBHOe NOMOXeHWe (CM.

Separate opinion of Judge Gémez Robledo. § 4-17, panee — SO Gomez).

30 UN. Security Council. Resolution 242 (1967). 22 November 1967. S/Res/242 (1967). § 1(ii).

81 Separate opinion of Judge Elaraby. § 3.1.

URL: https://www.icj-cij.org/sites/default/files/case-related/131/131-20040709-ADV-01-06-EN.pdf (gata obpaiieHus: 14.10.2024).

32 ICJ. Israel Advisory Opinion. § 42; ICJ. Wall Advisory Opinion. § 39.
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KBanMnuumpoBasia Kak HapylleHne MexayHapoAHOoro npasa. 370 Aenaet 3anpoc abCcTpakTHbIM, B OTnYmne
OT 3arnpoca O MOArOTOBKE 3ak/loYeHUs O CTPOUTENIbCTBE CTEHbI, CCHOPMY/IMPOBAHHOIO B Pe30/oLun
ES-10/24 ot 8 pekabpa 2003 roga®. Monyuyaetca, uto Cya NOMHOCTLIO CBOGOAEH B ONpeAeneHum
KOHKPETHbIX (PaKTUYECKNX OBCTOSTENbCTB, KOTOPble [O/MKHbI ObiTb PAcCMOTPEeHbl B 3ak/oueHun®.
B pesynbrate MMeEHHO BBMAY OTCYTCTBMSA HeOo6Xxo4Mmoin uHopmauuu, Hanpumep, cyabs Honbte He
corfiacusicsl ¢ Ksasimdpmkaumein nonuTrk n geicTeuii Mapanns kak anaptenga Win pacoBoii cerperaummn®, a
cyabn Tomka, AbpaxamM u Aypecky ykasaim Ha oTcyTcTBue y Cyga [O0CTaTOqHON mHgpopMauun ans
MOATOTOBKM  3aK/lOUEHUs O cuTyauun B cektope lasa®® u paspelueHusi Bonpoca O NPaBOMEPHOCTU
oKkynaumu ab initio®.

BaxHO ynomMsHyTb, 4TO B BOMpoce 0 Hannuun y N3pauns (nocne BbiBoga UM Bolick B 2005 rogy) npas u
06513aHHOCTEN OKKyNMpyloLWelid AepxaBbl NPUMEHUTENbLHO K cekTopy asa Cya, kak u MexayHapoaHbli
KomuTeT KpacHoro Kpecta®®, npugepxuvBancs®™ dyHKUMOHANLHOTO MOAXOAA: OKKyrnauus ABASETCs He
OMHApPHbLIM CTATYCOM, HO CKOpee LUKano, U B 3aBUCMMOCTW OT CTEMEHW KOHTPOSMA Y OKKYMUPYIOLLEro
rocyfiapctsa BO3HMKAKOT COOTBETCTBYylLWME o06s3aHHOCTU. Mo 3Toi npuunMHe cekTop asa, KOTopblit
HaxoAwaCcAa M HaxOA4UTCA Nof HEeKOTOPOW CTENeHbi KOHTPOMSA CO CTOPOHbI W3pauns, paccmarpuBaeTcs
BMecTe ¢ BocTouHbiM Vepycanumom 1 3anagHbiv 6eperom Kak okkyrnmpoBaHHblE TEPPUTOPUN.

3. Bonpoc «A»: nonuTtukun n geiictena Nspauns

3.1. Monutuka nepeceneHuns

MepeceneHve MN3pannem CBOMX rpaKaaH Ha OKKYNMPOBaHHbIE TEPPUTOPUN HAXOAWIOCH B (DOKYCe BHUMaHNA
MeXyHapoAHOro coobLiecTBa Ha NPOTSHKEHWUN [Or0r0 BPEMEHN U CTas10 NpeaMeToM paccMoTpeHus Cyaa
B 2004 roay*'. Baauath s1eT CrycTs BONpoc 6bis1 U3yyeH 6osee AeTasbHO.

B tekcte 3akmoueHuss Cyn He Bcerga OMUCbIBAET KOHKPETHble (DakTbl, COCTaB/AOLWME MNOSUTUKA U
JencTeua M3spavns, Hapyllawlwme MexayHapogHoe MpaBo, M 4acTO CCbIIaeTCs Ha LOKYMEHTbl OpraHoB
OOH, cogepxalliMe He TO/IbKO (DakTbl, HO U WX OUEHKY. Hanpumep, HanomHWB, 4TO OpraHusauus u
CTUMY/IMpOBaHME NepecesieHNs HaceneHus OKKYMNMpyloLwWel AepXaBbl Ha OKKYMMPOBAaHHblIE TEeppPUTOPUM
nognajatT nog 3anpeT ab3. 6 cT. 49 >KeHeBckoii KoHBeHuun OT 12 aBrycta 1949 roga o 3awmTe
rpaXaaHcKoro HaceneHuss BO BpeMs BOWiHbI (ganee — IV KK), Cya nouT He aHa/IM3npyeT, Kakue feincTBus
WN3pauns Hapywmnny 3anpet u noyemy. Cyg nnbo ykasblBaeT Ha onpefeneHHble Mepbl, IM60 CChiaeTca Ha
JokyMeHTbl opraHoB OOH. MOXHO cocTaBWTb CMMCOK Mep, KoTopble Cya B UTOre cyes nognagatoLmm rnog,
3anpert: (1) meHee cTporoe cO6/OAEHNE 3KOMTOTMYECKUX NPAaBOBbIX HOPM, PErynnpyoLWmX MPOMBbILLIEHHYHO
[eATeNIbHOCTb Ha OKKYNUPOBAaHHbIX TEPPUTOPUAX, CYOCMann Ha pasmeLleHne n3pansibCkux NPOMbILLIEHHbIX
O6LEKTOB  HA  OKKYNMPOBaHHOW  TeppuTopun®?;,  (2) NpedocTaB/ieHMe  TeppuTopusiM  cTaryca,
nogpasymeBaloLero BO3MOXHOCTb MpeafpuHuMareniaM Mofb3oBarbCA TakuMmy MNpenMyLlecTsamMmn  Kak
«bonee HM3KME LeHbl Ha 3em/o, cybcuamm Ha CTPOUTENbCTBO WHGIPACTPYKTYPbl U NIbFOTHBIA PEXUM
Ha/10ro06/10keHUs»*; (3) HeAOCTaTOUHOCTL KOHTPOMS 3a CO6M0AEHMEM TPYAOBLIX MpaB MasIECTUHLEB CO

3 1CJ. Wall Advisory Opinion. § 40.

3 Ibid. § 46; SO Nolte. § 5.

% SO Nolte. § 15-17.

% JO Tomka, Abraham and Aurescu. § 16-17.

3 lbid. § 33.

% International Committee of the Red Cross. Commentary of 2016 to the Convention (I) for the Amelioration of the Condition of the
Wounded and Sick in Armed Forces in the Field. Geneva, 12 August 1949. URL:
https://ihl-databases.icrc.org/en/ihl-treaties/gci-1949/article-2/commentary/2016?active Tab=undefined#index_Toc452041599 (pata
obpauweHnus: 14.10.2024); Milanovic M. The occupation of Gaza in the ICJ Palestine Advisory Opinion // EJIL: Talk!. 23 July 2024.
URL: https://www.ejiltalk.org/the-occupation-of-gaza-in-the-icj-palestine-advisory-opinion/ (gata ob6pauweHus: 14.10.2024); vHas
Touka 3peHusi: Shany Y. The Law Applicable to Non-Occupied Gaza: a Comment on Bassiouni v. Prime Minister of Israel /| Hebrew
University International Law Research Paper. 2009. Ne 13-09. P. 6-8. URL: https://ssrn.com/abstract=1350307, a Takke: ECtHR.
Sargsyan v. Azerbaijan. Application no. 40167/06. Judgment (Merits) of 16 June 2015. § 94.

3% ICJ. Israel Advisory Opinion. § 93-94.

40 Separate opinion of Judge Iwasawa (manee — SO Ilwasawa). § 7-8. URL:
https://www.icj-cij.org/sites/default/files/case-related/186/186-20240719-adv-01-07-enc.pdf ~ (gata  obpaweHusa:  14.10.2024).
Gross A.  Rethinking  Occupation: ~ The  Functional — Approach /[ Opinio  Juris. 23  Aprii  2012. URL:
http://opiniojuris.org/2012/04/23/rethinking-occupation-the-functional-approach/ (gata o6palueHus: 14.10.2024).

4 1CJ. Wall Advisory Opinion. § 120.

42 UN. Economic and Social Repercussions of the Israeli Occupation on the Living Conditions of the Palestinian People in the
Occupied Palestinian Territory, Including Jerusalem, and of the Arab Population in the Occupied Syrian Golan. A/53/163 |
E/1998/79. 14 July 1998. § 21.

4 UN Human Rights Council. Database of all Business Enterprises Involved in the Activities Detailed in Paragraph 96 of the Report of
the Independent International Fact-Finding Mission to Investigate the Implications of the Israeli Settlements on the Civil, Political,

82


https://www.icj-cij.org/sites/default/files/case-related/186/186-20240719-adv-01-07-enc.pdf
http://opiniojuris.org/2012/04/23/rethinking-occupation-the-functional-approach/
https://ihl-databases.icrc.org/en/ihl-treaties/gci-1949/article-2/commentary/2016?activeTab=undefined#index_Toc452041599
https://www.ejiltalk.org/the-occupation-of-gaza-in-the-icj-palestine-advisory-opinion/
https://ssrn.com/abstract=1350307

CTOPOHbI  M3PaUSIbCKUX  AO/MKHOCTHLIX Nuu*;  (4) nNpeanoyuTeHNe MeXAyHapoAHbIX W M3PaUSIbCKMX
KOMMEpUEeCKUX NpeanpuaTuiA Npu Bbigade JSUUEH3WA U paspelleHunii’®; (5) ycTaHoBneHne 0683aHHOCTU
npeanpuaTUiA B OTHOLLEHUAX C MNOTPEBUTENAMU «[0 3aK/oHeHus 60 Coe/KN YETKO 3a8BUTb O TOM, YTO
OHW He TOTOBbl WM He CcnocobHbl OKasbiBaTb YCAYrM B MOCeNneHuax»*®; (6) 3anper KomnaHuam,
npegocTaBNALWMM YCAYrM NOTpebutensam, otkasbiBaTb B NpegocTaBneHumn 6o yenyrm Ha OCHOBaHWM
HaxXOXAEeHUs1 NOTPebuTeNsi Ha OKKYNUPOBaHHOI TeppuTopun®’; (7) neranusauusi noceneHnii, BO3BeAEHHbIX C
HapylleHVeM u3pansbeckoro npasa’®; (8) mocTpoiika rpaxgaHCKo WHPACTPYKTYpbl TakuM 06pasoMm,
KOTOpPbIA MHTETPUPYET MOCENEHNST C TeppuToprei 3panns, ycunmeaeT OKKynaumio 1 GbICTPO yBENNYMBAET
KO/MUYecTBo noceneHues*, n T. 4. Takum 06pa3oMm, TOMbKO HEKOTOPblE (haKTbl, COCTAaBUBLUME HApyLUEHWE
3anpeta, Cya npsMo 0603Haunn B 3akNOUeHUKU, B TO BPEMS Kak 3HaunTesibHas (ecnu He 60/bLIas) YacTb
onvcaHnsa 06CTOATENBbCTB COCTAB/AET CChISIKM Ha BbIBOAbI, coepxalimecs B fokymeHTax OOH.

Cyn, He BOCMO/Mb30BasICs YXe CopMy/IMPOBAHHLIMIA «OBLUMN 0COBEHHOCTAMM»® MNOMNTUK U AelicTBul
WN3panns, HO cTapasics fartb UM COOCTBEHHYIO OLUeHKY. OfHako CTWb, B KOTOPOM W3/I0XEHbI €ro
YMO3aK/loueHns, He NO3BOMISAET OTAENUTb BbIBOAbI camoro Cyaa OT OLEeHOK (pakToB, cAenaHHbIX aBTopamu
[OKYMEHTOB, Ha KOTOpble OH ccbliaeTcs. Mofgo6HbIi cnocob M3NOXEHWS, SABASAACL BMNOHE MOHATHbLIM
CNeACcTBMEM OrpaHMYEHHbIX BO3MOXHOCTe Cyaa, He J06aB/seT yoeanTenbHOCTU CAeMaHHbIM BbIBOAAM.

MoMMMO yXe ykasaHHOro HapylweHus ab3. 6 cT. 49 IV XK, Cyg Takke BbIaBWI HapyweHue cmamel 46,
52, u 55 laaeckol koHseHyuu (IV) 0 3akoHax u 06bl4asix CyxorlymHoU BoUHbI u [lpunoxeHusi K Heu:
MonoxeHue o 3akoHax (panee — IVIK)®. B 2004 rogy Cyg ykasas, uto V3panib HapylaeT cT. 46, 52 IVIK
M cT. 53 IVXKK, npon3Boas KOHUCKALMKN U PEKBUSMLIAM C LIeSIbI0 CTPOUTENBLCTBA CTEHbI®2. 3Ta No3uums
6bl1a paclMpeHa M MpUMEHeHa K KOHMMCKaUMU W PeKBU3MUMM 3eMenb A8 WHbIX ueneid (noMmMMmo
CTpOMTENbCTBA CTeHbl), CMNOCOGCTBYIOWMUX MNONUTMKE nepeceneHns™. KoHguckaums U pekBusnums
OCHOBbIBa/laCb Ha M36upareslbHOM TOMIKOBAHWM OTTOMAHCKOIO 3eMeSflbHOro 3akoHofaTeslbCTBa, KoTopoe
no3Bonnno Vapaunnio o6baBnTb NyGANYHON COOGCTBEHHOCTLH 6OMbLUOE KOMYECTBO 3EMESIbHbIX YHACTKOB, K
KOTOpbIM MaNecTUHLbl He BCerga CoXpaHsiloT AocTyn® u KoTopble nouYTu Bcerga® npeaocTasisioTcs
N3panibCKUM nocesnieHmsIvM®,

Kpome Toro, Cya yctaHoBun HapyweHue cm. 55 IV K, cm. 55 |V XKK. 3pannb ncnonb3osasn npupogHble
pecypchl, B TOM YuUC/e BOAy, B MHTEpEcax CBOEro HacefieHns U B yLep6 MECTHOMY HaCE/TIEHUIO CAeayoLWUM
ob6bpasom: (1) nmpepocTaBu/a MOMHOMOYMS MO PErYIMPOBaAHNI0 BOAOCHAOXEHMS M3Pan/IbCKOW KOMMaHUK
«MekopoT»; (2) wuspaunbckue noceneHns obnagann nNPUOPUTETOM Hah Ma/leCTUHCKMMKM B BOMpoce
BoAOCHaGXeHus®”; (3) B YC/MOBUSX OrpaHMYEHHOro [OCTyna K Bojam peku MopaaH 6blio BBEfEHO
TpeboBaHMe MoNy4vaTb paspelleHre U3pansibCKMX BOEHHbIX BMacTeil Ha CTPOMTENbCTBO HOBbIX OGBLEKTOB
BOJIOCHAGXEHUS1 1 HA 0BC/TYXMBaHUE CYLLECTBYIOLMX®; (4) NanecTUHLbl BbIHYX/AEHbI NMOKYyNaTb NUTLEBYHO

Economic, Social and Cultural Rights of the Palestinian People Throughout the Occupied Palestinian Territory, Including East
Jerusalem. A/HRC/37/39 (ganee — A/HRC/37/39). § 43; UN Human Rights Council. Israeli Settlements in the Occupied Palestinian
Territory, including East Jerusalem, and in the Occupied Syrian Golan. A/IHRC/34/39. § 24.

4 UN Human Rights Council. Report of the Independent International Fact-Finding Mission to Investigate the Implications of the Israeli
Settlements on the Civil, Political, Economic, Social and Cultural Rights of the Palestinian People throughout the occupied
Palestinian Territory, including East Jerusalem. A/HRC/22/63 (nanee — A/HRC/22/63). § 94-95.

4 A/HRC/37/39. § 44.

4 lbid. § 45.

47 bid.

4 1CJ. Israel Advisory Opinion. § 116.
4 Ibid. § 117.

50 bid. § 77.

51 Ibid. § 122.

52 1CJ. Wall Advisory Opinion. § 132.

5 1CJ. Israel Advisory Opinion. § 123.

5 Ibid. § 120.

% «99.76% (about 674,459 dunams) of state land allocated for any use in the Occupied West Bank was allocated for the needs of
Israeli settlements. The Palestinians were allocated, at most, only 0.24% (about 1,625 dunams)» [99,7 % (okono 674 459 nyHamoB)
rocyfapCTBEHHOW 3eMW, BblAENEHHOW AN WCNOMb30BaHUA Ha OKKYNMPOBaHHOM 3anafHoM 6epery, 6bi10 OTAAHO NOf HYX[Abl
n3paunbCckmx nocenenuii. ManectuHyam 66110 BbigeneHo, camoe 6onbluee, Bcero 0,24% (okono 1 625 gyHamoB)] — Peace Now.
Allocation of State Land in the West Bank—For Israelis Only. 2018. URL:
https://peacenow.org.il/wp-content/uploads/2018/07/Lands_Allocated_to_Palestinians_ENG.pdf (gata o6pawieHus: 14.10.2024).

% UN Human Rights Council. Israeli Settlements in the Occupied Palestinian Territory, including East Jerusalem, and in the Occupied
Syrian Golan. Report of the United Nations High Commissioner for Human Rights. AIHRC/52/76. § 8.

57 «[M]anectHubl HE MMEKT [JOCTyNna K PeLvpKyMpoBaHHOW W3paunem Boge, KOTOPOI MOMb3YHTCS MOCENEHUS, U BbIHYXAEHbI
ncnonb3oBatb 3anacbl 60siee [OPOro MUTLEBON BOAbI B MPPUraUMOHHBIX Lensx. B cnyyae HexsaTkum BOAbl BEHTUM
BOJOCHaGXeHWS NasIeCTUHCKMX OOLLMH NepekpbIBaKOTCS; A/151 MOCeNeHnii 3Toro He Aenaetca» — A/HRC/22/63. § 84.

%8 ICJ. Israel Advisory Opinion. § 128. 13-3a uero 77 % BoAbl Na/IECTUHLbI BbIHYXAEHbI NonyyaTh U3-nog 3emnn — UN. Economic and
Social Repercussions of the Israeli Occupation on the Living conditions of the Palestinian People in the Occupied Palestinian
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BOAY MO BbICOKUM LieHaM*® B OCHOBHOM Y OthuLMaibHbIX NOCTaBLMKOB®; (5) 86% MUHEpPabHbIX PECYPCOB
Haxo4saTcs nog,  PUCAMKUMERA U UCMONb3YITCA  agMUHUCTPaUMAMU  M3PaUbCKUX  NOCENEHW;
(6) npopomkanacb Bblgaya paspelleHuin Ha [o00blvy NPUPOAHBIX PECYPCOB M3PAU/IbCKUM  KOMMAaHUAM,
NPUTOM YTO, HECMOTPS Ha cornatueHus Ocno®, ¢ 1994 roga NanecTUHCKUM KOMMaHUSAM He 6b110 BblJaHo HU
O/IHOTO pPa3peLleHns Ha OTKPbITUE HOBbIX Kapbepos®,

Cyn TaKxe cyes, 4TO HapyweHsl cm. 43 IVIK u cm. 64 |V)KK. HanomHuB, 4TO OKKynupyioLiee
rocygapctso o6nagaet nosHOMoUMAMN B chepe NpaBoBOro PerynnpoBaHns TOSIbKO B NOPSAKE UCKIOUYEHNS
M Ha KOHKPETHbIX OCHOBaHusx®3, Cypa npouuTvpoBas BbiBOA HesaBMCUMON MeXAyHapoaHOW KoMUCCUM no
paccnenoBaHuio  COObITUA  HA  OKKYNUPOBAHHOW NasleCTUHCKOW TeppuTtopuy, BkAYas BoCTouHbIN
Wepycanum, n B M3panne o cywecTBOBaHUM [BYX MPaBOBbIX CUCTEM Ha OKKYNUPOBaAHHOW TeppuTopuu
(BOEHHOE MpaBo M M3pansIbCKOe BHYTPEHHee MpaBo, NMPUMEHSEMOE 3KCTPaTepPUTOPUasIbHO), OTAENBHOIO
peryMpoBaHns [OPOXHOIO [ABWKEHUSA, a TakkKe WHCTUTYLMOHA/IbHO U 3akoHoAdaTeslbHO pasfefieHHbIX
PEXVMOB CTPOMTENLCTBA W CTPOWTENBHOMO MNiaHupoBaHus®™. Cya Takke ykasan Ha cregytolme
o6cToATenbCTBa. [aNecTuHUpl HaxoasTcs nof, rPaxAaHCKoW M YronoBHOW HpUCAMKUMENR M3PanbCKUX
BOEHHbIX Cy[OB, a He MEeCTHbIX, TOrfa Kak u3paw/bCKue rpaxpaHe mnoanafalT noh HpUCAUKLMIO
M3panIbCKMX FPaXAAHCKMX cynoB®. BoeHHble BacTy NPUMEHSIOT K rnoceneHuam (Kak rpaxgaHam, Tak u
eBpesiM 6e3 U3PansbCKOro rPaXXaaHcTBa) BHYTPEHHEE NpaBo M3pannsi®®. MecTHble 1 perMoHasibHble COBETI
noceneHues de facto nony4yunu NOIHOMOYMSA NO MPUHATUIO PELUeHWi MO FPakAaHCKMM Bomnpocam Ha
Tepputopun noceneHnin®. Ha Tepputopuu BocTouHoro Mepycasimma NpUMEHSIETCS MpPaBO CyBEPEHHOM
TeppuTopumn M3panns.

Cyfnom 6bl/10 YCTaHOB/IEHO HapyweHue a63. 1 cm. 49 IV)KK. Cyp HanoMHuUAN, 4To 3anpeT oxBaTbiBaeT
MMEHHO npuHyauTenbHoe nepeMelleHne (aHrn.: forcible transfers and deportations)®, To ecTb He
pacnpocTpaHAeTCsa Ha MNepemelleHne, OCHOBAHHOE Ha COornacum Wan xenaHuum (B TOM 4YWC/e ec/u
nepemelLaeMble MOTVBUPOBaHbI AVCKPUMUHALMEN B OTHOLLUEHWW /ML, NOMb3yOLWKMXCa 3awuToii®®). OgHako
«MPUHYAUTENIbHOE» O3HAYaeT TakkKe CUTyauuun, Korga y NoKpoBUTENNbCTBYEMbIX NN, HET ApYroro Bbibopa,
KDOMEe Kak MOKWHYTb OKKYNMpPOBaHHyl Tepputopuio™. Cyga nocuutan HapylleHuem 3anpeTta  Ha
JenoptupoBaHne pPacCMOTPEHHOE Bbille AUCKPUMUHALUMOHHOE 3akoHogatenscTBo. Cya B COOTBETCTBUM C
06bIYHBIM 3HAYEHMEM, KOTOpOe npugaercs TepMmumHam a63. 1 cT. 49 IV )KK, Bkiwounn B 06beM 3anperta
NPUHYOUTENBHOE MNepeMeLleHe BHYmMpU OKKYNupoBaHHOU meppumopuu, NOAKPENWB Takoe MNpoyTeHue
CUCTEMATUYECKUM W TE/IE0NOTMUYECKUM TOMIKOBAHMEM™, @ TakKe WCK/IHUMA BO3MOXHOCTL ONpaBAaTh Takoe
nepemMelleHne Ha ocHoBaHuM ab3. 2 cT. 49 IV KK, nockonbky nogobHoe UCKIYeHNe MOXET UMETbL MECTO
TOMbKO MPU YCMOBUWM BPEMEHHOMO XapakTepa aBakyauuu’?. Kpome Toro, o6palialoT Ha cebsi BHUMaHue
pasfninyHble TPaKTOBKM 3HAYEHWUS C/I0Ba «NPUHYAUTENIbHOE»: «OTCYTCTBUE KAKOro-imbo Bbibopax» (aHrn.: no

Territory, Including East Jerusalem, and of the Arab Population in the Occupied Syrian Golan. Note by the Secretary-General.
AI78/127 | E/2023/95. § 62.

%9 ICJ. Israel Advisory Opinion. § 128; npy 3TOM «CTOMMOCTb Takoii BOAbI MOXET B LIECTb pa3 NpeBbILLAaTb Tapud Mo BCeii cTpaHe (T. e.
1,5 ponn. 3a ky6omeTp)», a pacxofbl Ha BoAy MOryT cocTaBnsitb 15% pacxopoB gomoxossiicte» — UN Human Rights Council.
Allocation of Water Resources in the Occupied Palestinian Territory, Including East Jerusalem. Report of the United Nations High
Commissioner for Human Rights. AIHRC/48/43. § 43.

% Ibid.

51 UN. Economic and Social Repercussions of the Israeli Occupation on the Living Conditions of the Palestinian People in the
Occupied Palestinian Territory, Including East Jerusalem, and of the Arab Population in the Occupied Syrian Golan. Note by the
Secretary-General. A/73/87 | E/2018/69. § 74.

52 ICJ. Israel Advisory Opinion. § 131.

8 Ibid. § 134.

5 Ibid. § 135; UN General Assembly. Report of the Independent International Commission of Inquiry on the Occupied Palestinian
Territory, including East Jerusalem, and Israel. Note by the Secretary-General. A/77/328 (panee — A/77/328). § 46. Cm. SO
Iwasawa. § 9-11.

8 1CJ. Israel Advisory Opinion. § 136.

% Ibid. § 136.

5 Ibid. § 137.

% B TeKcTe KOHBEHLMM HA PYCCKOM Si3blKe He UCMOMb3YETCS CNI0BO «MPUHYAUTENIbHOE» B OTHOLLEHWM NepemeLLeHns 1 AenopTauum.
OpfiHaKo ayTEHTUYHBIMU A3bIKaMU KOHBEHLMW SBMISIKOTCA aHIIMACKWIA U dopaHLy3cknii — cT. 150 IVXKK.

89 «KoHghepeHUMsl, B YACTHOCTW, NMeNa B BUZY MOSIOKEHNE HAXOASLIMXCS MOA 3alUTol uL, KOTOpbIe B CUMY NPUHAAIEXHOCTH K
3THMYECKUM WM NONUTUYECKMM MEHbLUMHCTBAM MO MOABEPrHYTLCA AUCKPUMUMHALMWM WKW MpecnefoBaHVsMU U BCNeAcTBUe
MOrNY noXenarb NOKWHYTb CTpaHy. YTobbl AO/MKHBIM 06pa3oM yyecTb 3TO 3aKOHHOE XenaHve, KoHdepeHuus pelunna KOCBEHHO
paspeLwwmnTb A06POBOMLHYI0 Nepefady U TONbKO 3anpeTuTb “NpUHYAUTENbHYK" nepefady» — International Committee of the Red
Cross. Commentary of 1958 to the Convention (IV) relative to the Protection of Civilian Persons in Time of War. Geneva, 12 August
1949. URL: https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949/article-49/commentary/1958?activeTab= (gata o6patyeHus:

14.10.2024).
©1CJ. Israel Advisory Opinion. § 145.
1 lbid. § 144.
2 lbid. § 146.
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choice but to leave) B § 145 n «Hannume Heb6oONbLWOro Bbibopa» (aHrn.: often leave little choice <...> but to
leave) § 147 3aknwoueHns. Egea nn Cya nogpasymeBasi, UTO B KaKOW-TO CTEMEHW Y MasiecTUHLEB eCcTb
CBO6OAHbI BbIGOP (aHI.: genuine choice™). OaHaKo oTCYTCTBIE (DU3NYECKOTO NPUHYXAEHUS HE UCK/oYaeT
He TO/IbKO BO3MOXHOCTU MNPUHYAUTENBHOIO MNepemMeLleHns, Ho U A06poBOSbHOMO. Ha 3ToOM OCHOBaHMM
MOXHO TOBOPWUTb, YTO B ONPeLEeNeHUN «MPUHYAUTENIbHOE» akUEeHT cAenaH He Ha OTCyTCTBUM Bblbopa y
nepemMeLlaemMbIx /nL, HO Ha Ha/M4YMM CO CTOPOHbI OKKYNUPYIOLLErO rocyfapcTea Mep, ABHO HanpaB/EHHbIX
Ha BO3HVKHOBEHME pUCKa HEOOXOAUMOCTU MOKMHYTb OKKYNMMPOBAHHYH TEPPUTOPUIO (TO €CTb OCTaB/IAHLLMX
Masio Bblibopa). OfHaKO Ha MpakTuKe 3Ta pasHuLa He MMEET 60/IbLLOT0 3HAYEHMS.

Cyn Takke 0603Hauun HapyweHue . 1 cm. 6, cm. 7 MexOyHapoOHO20 nakma O 2paxXoaHCKux u
nonumuyeckux npasax (panee — MMOMMM), cm. 46 IVIK, cm. 27 IV)KK. Monutnka W3pawna no
nepecesnexHnto, nNo MHeHuo Cyga n opraHos OOH, Ha no3uuMn KOTOPbLIX OH CCbIJTAETCA, NpuBena K pocTty
Hacunus Mexay nasiecTuHLamm 1 nocefieHuaMm, a Takke Mexay nasnecTuHuaMu 1 cunamm 6e30nacHoCTy
N3panna. Bnactu 4acto He BMeLWVBa/INCb B HacWMe CO CTOPOHbI MNOCENEHUEB MO OTHOLUEHUIO K
nanecTMHuam wav gaxe NoaAepXuBasin nocesneHues; Obll co3faH «obWuiA kammar 6e3HakasaHHOCTU»
13-3a HeOCTATOYHOCTY NPABOBOIA 3alUTLI NaNeCTUHLEB'; cNyX6bl 6830MaCHOCTY NPUMEHSIIN N3/TULLHIOW U
HenponopLUMOHa/bHYIO CU/TY MO OTHOLLEHUIO K NaNIECTUHCKMM AeMOHCTpaHTam™®,

3.2. QuckpuMuHauus n anaptens,

OnpegenexHve guckpyMmuHaumy Cygn, Hadas Co CCbIOK Ha MATb MeXAyHapoaHbIX gorosopos (n. 3 cT. 1
YctaBa OOH, n. 3 ct. 27 IV)KK, n. 1 cT. 2, cT.26 MIITIM, n.2 cT. 2 MexayHapogHoro nakta o6
5KOHOMMYECKUNX, COUMasIbHbIX W KynbTypHbIX npaBax (ganee — MIMI3CKM) n n. 1 ct. 1 MexayHapogHom
KOHBEHLMN O /IMKBMZALUN BCEX hOpM pacoBoii guckpumuHaumm (ganee — MK/PL)), a Takke Bceobuuyto
Jeknapauuio npas 4yesioBeka, YkasblBasi, UYTO 3TW MOMIOXKEHUS coAepxaTr NpUHLUMN HeaUucKpUMuHaumm,
KOTOpbI/i COCTABNISIET MEXAyHapoAHbIi 06bluaii’®. Mo-Bugumomy, nof 3TMM npuHumnom Cya noHuMaet
«KOHLIEMUWMI0 Pas/iMyHoro 06palLeHns ¢ Nuamu, NprHagaexawyMmy K pasHsimM rpynnam»’’.

Cyn paccmatpuBaeT TOMIbKO C/lydan OUCKPUMUMHALMU MHOMBUAOB, OTHOCSLUMXCHA K OAHOR rpynne —
nasecTMHuam, M TemMm camblM OrpaHu4MBaeT NpeaMeT CBOEro uccnefoBaHus MO OCHOBaHWIO, KOTOpoe
cocTas/iseT guckpumuHauuio. Hanpumep, B 8 195 Cya, paccmarprsas 3aKOHOAATENTbCTBO O rpaXKaHCTBe U
Bbesge B V3paunb, yKasbiBaeT Ha HEBO3MOXHOCTb MOJMyYEeHUs paspeLleHus Ha npebbiBaHne B BocTouHOM
Nepycanume pana <«okutenein 3anagHoro 6epera, He SBNAIOWMXCA nocenieHuammu» (aHrni.. non-settler
inhabitants of the West Bank), ogHako nocnie 3Toro 3amedaHuss Cyg paccyxgaeT O HeraTuBHbIX
nocnencTBUAX 3TOr0 peryimpoBaHusa /15 NanecTUHUEB U ANSA Na/IeCTUHCKMX XEHLMWH B YACTHOCTH.

B pgaHHOM crniyyae OCHOBaHMEM AMCKPUMMUHALMK SBNSAETCA HEe HauMOHasIbHOCTb, a CTaTyc noceneHua.
WHguBnga, NogBeprHyBLUMIACA Takoi AUCKPUMUHALMM, MOXET OTHOCUTBLCA K 06eum rpynnam OgHOBPEMEHHO
(nanecTuHubl ¥ He-nocefneHubl), a MOXEeT TO/MbKO K OfHOW (He-moceneHubl). MHOXeCcTBeHHas
AVNCKPUMUHaUNS, OeCTBUTENbHO, C/I0XKHAasA npobnema, a UHTEPCEeKLMOHaNbHOCTb BpsA4, /I MOXHO Ha3BaTb
6eccrnopHoii Teopueii’®, ogHako Afs NpaBa OCHOBAHWE Pa3/MuUUA SIBASIETCA KHOYEBLIM 3/1EMEHTOM Uaen
AvckpuMuHauun. Ecnm paccmarprBaTh AMCKPUMUHALMIO Kak Knaccudpmkaumio, To npupoga nocnegHen kak
JIornyeckoin onepaumm npegnonaraet obpalleHre K 04HOMY OCHOBaHUIO /18 Ae/IeHNS POAOBOro NOHATUA Ha
BMAbl, B CBA3N C YeM BO3MOXHa criegyowas Tpaktoka § 190: Cya cHavana knaccudmumpyeT nogel Ha
NanecTMHUEB W He-nasieCTUHUEB, a MOTOM W3yyaeT ciy4dau, Korga WHAWBUAbI W3 MEepBOM rpynmbl
nogseprasince AUCKPUMUHAUUM CO CTOPOHbI M3pauns. Takum obpasom, Cyn He MCKasl MHOXECTBEHHYIO
ANCKpYMMHAUMIO, a caM  OTAeNnus1 MasleCTUHLUEB OT OCTaslbHbIX [PYMn Hace/leHUs OKKYNUPOBAHHbIX
TeppuTopuiA, a Nnocsie uckas MNposiB/IEeHNEe ANCKPUMUHALMOHHOIO OTHOLUEHWS K MHAMBMAAM 3TOW rpynnbl.
OTOT HI0AHC YC/IOXKHAET BOCMPUATUE TeKCTa 3ak/ioueHns: TPYAHO OTINYNTb, Koraa dopasa «AUCKpUMuHaums
NasieCTUHLUEB»  O3Ha4YaeT AUCKPUMUHAUMIO N0 MNPU3HaKy HaLWMOHauIbHOCTM, a Korga o3Hauvaet

® «/IMeHHO OTCyTCTBME CBOGOAHOIO BbiGOpa AenaeT nepeMelleHne He3akoHHbIM» — ICTY. Prosecutor v. Milorad Krnojelac [Appeals
Chamber]. Case Ne IT-97-25-A. Judgement of 17 September 2003. § 229.

" ICJ. Israel Advisory Opinion. § 151.

s lbid. § 152.

6 Cwm. Schabas W. A. The Customary International Law of Human Rights. Oxford : Oxford University Press, 2021. P. 53-67.

" ICJ. Israel Advisory Opinion. 8§ 190; Cyabsi Yapnb3yopT HECKO/bKO MoAUGUUMPYET 3TO onpefeneHue, Ao6aBnas Tpe6oBaHue
«unjustified», 4to npeacTaBnsetca 6onee koppekTHbIM — Declaration of Judge Charlesworth (ganee — D Charlesworth). § 2. URL:
https://www.icj-cij.org/sites/default/files/case-related/186/186-20240719-adv-01-10-en.pdf (nata obpatteHus: 14.10.2024).

® Altman A. Discrimination // The Stanford Encyclopedia of Philosophy / ed. by E. Zalta. 2020. URL:
https://plato.stanford.edu/archives/win2020/entries/discrimination/ (gata o6pateruns: 31.01.2025).
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ONCKPYMUHALMIO NO MHOMY OCHOBaHUIO (Hanpumep, pesvriun, nosy, MecTy XUTenbCTBa U T. f.) B OTHOLLEHUN
WHOVBMAOB, BXOAALLMX B IPYNNy «naseCTUHLbI».

Takum o6paszom, Cya, He yaenus AO/MKHOTO BHUMaHUS onpeaeneHnio OCHOBaHWiA, Mo KOTOPbIM UHAVBUAbI
pasnuyaloTcs B NONUTUKE W AelicTBusX WM3pauna™, Torga Kak MMEHHO OCHOBaHWe SIBMSIETCA BaXKHbIM
aNeMeHTOM onpeaeneHust auckpumuHauun®®. Gonee Toro, B AaHHOM noaxofe (M B TOM chakTe, uTo rpaHuLb
aHanuza Cyga npsiMmo He 0roBopeHbI®!) cofepXnTcsa ykasaHue Ha To, YTO 3aLUMTO OT AUCKPYMUHALIMOHHOTO
3aKoHO4ATeNbCTBA MOJb3YHTCA TOMbKO MpencTaBuTenn nasieCTUHCKoro Hapoga. Ecnu ncknioveHve Cyaom
n3 chepbl aHaIM3a AUCKPUMUHALMW NO OTHOLLEHUIO K U3paun/ibTAHaM MOXHO 060CHOBaTb OCOGEHHOCTAMM
dhopmynupoBkmn 3anpoca N OOH 1 coobpaxeHUsiMM NPoLECCyasibHOM 3KOHOMUKN, TO UCK/TOYEHNE TEX, KTO
XMBET Ha OKKYNUPOBAHHbLIX TEPPUTOPUAX U HE OTHOCUT CebS HW K NasIECTUHCKOMY, HW K U3panibCKOMy
Hapody, Kak MWHMMYM HeoAHO3HayHO. K ToMy >Xe 3anpeT AMCKPUMMHALMK He NPUMEHSIeTCa K rpynne
WHOVBMAOB, 3Ta rapaHTMa NpefocTaBNsETCA KaxaoMy wuHAMBUMAY B oTaenbHocTu. OTcioga, korga Cya
paccMaTpvBaeT BOMPOC O AUCKPUMUHALMM NafiecTMHLEB®, OoH HeM3GeXHO Co3AaeT HeonpeaeneHHoCTb B
CBOEM PacCYXXEeHUN: 0 KaknX UMEHHO MHAMBUAAX NAET peyb?

MoHATMA Hapoga WM HauMm C MOMEHTa OOpeTeHVs COBPEMEHHOMO 3Ha4YeHUs U COLMasIbHON posu
Henb3s Has3BaTb HWM OOHO3HAYHbIMK, HUM OOBLEKTMBHbIMU. Wccnegys napafokCasibHYl NpUpPody Hauumu,
B. AHAEPCOH BbISBNSET CeAyoLmne ee CBOICTBa:

3TO BOOOpaXeHHOe MOMUTMYEeCKoe COOOLLEeCTBO, M BOOOpaXaeTcs OHO Kak YTO-TO HEeu3BexHo
orpaHM4eHHoe, HO B TO e BpeMs CyBepeHHoe. <...> OHO BOOOpaKeHHOe, MOCKO/bKY Y/eHbl Aaxe camoii
MasleHbKOW Hauun Hukorga He 6yayT 3HaTb GOMbLIMHCTBA CBOWMX COGpaTbEB-MO-HALMW, BCTPEYaTbCs C
HUMW U Ja@Xe CMbIWATh O HUX, B TO BPEMSI Kak B yMax KXJ0T0 U3 HUX XMBET 06pas UX 06LLHOCTM®,

Ecnn rapaHTMs npefoctasnseTcad He coobuiecTBy B LENOM, HO 06pasylolyM ero KOHKPETHbIM
VHAVBUAAM, TO OrPaHWNYEHNE apryMeHTaLMn CTO/b HEOGBEKTNBHLIME® KpuTepuem GyaeT MeLaTh ACHOCTU U
BHATHOCTM paccyxaeHus. MoatoMy npeacrasnsietcs, 4to Cya 6onee ybeanTtenibHO 1 yaadHo OTBETUA Obl HA
3Ty uvacTb Bonpoca A OOH, ecnn 6bl MHTEPNPETUPOBasl €r0 WHbIM CMOCO60M: HE Kak BOMPOC O
CYyLLECTBOBaHNM W MOCNEACTBUAX AWCKPUMUHALUW B OTHOLUEHWW MNasleCTUHLUEB («OCyLecTBNsanack M B
OTHOLUEHUN NaNIECTUHLUEB AUCKPUMUHALMSA MO KaKMM-IM60 OCHOBaHUSAM?>»), a KakK BONpocC O CyLLeCTBOBaHWUU
1 NOCNeACTBUAX ANCKPUMUHALMM HA OCHOBAHUW NPUHAANIEXHOCTH K NaNeCTUHCKOMY Hapogay («OCyLLeCcTB/IAN
v Mi3pannb AUCKPUMUHALMIO HA OCHOBaHWUW NPUHALIEXHOCTY K NaIECTUHCKOMY Hapoay ?»).

Cya, B 0603Ha4YEHHbIX UM paMkax HasBasl Tpu NONUTUKM M3paunns, KoTopble 06pasyroT AUCKPUMUHALMIO U
HapyLLEeHWs Npas YesioBeka.

Tak, HapyweHuem n. d(i) cm. 5 MK/IPA, cm. 12, 17 MIITIMN u cm. 10 MIN3CKT 6blna npu3HaHa nomTuka
N3pauns no Bbigaye paspelleHnii Ha npebbiBaHne (ganee — BH)XX). 3Tta nonuTtuka nogpasymesaeT:
(1) TpeboBaHve obnagate BHXX ana nanectnHuesB, He WUMELWMX rpaxaaHCcTBa, AN NPOXUBAHUA B
BoctouHom Wepycanume®®; (2) Bbicokve TpeGoBaHusi A1 MOslydeHust U coxpaHenuss BHXX u Gonblioe
KOMIMYeCTBO OCHOBaHWi Ans nuweHus BH)XX B TOM uucne 3a «HapylleHue BEepHOCTW rOCyAapCTBy» W
NPUroBOp K TIOPEMHOMY 3aK/IOYEHVI0 3a «TeppopucTudeckuii  akt»%; (3) kpaliHe orpaHuyeHHble

9 Bce BblBOAbI O HAIMYUM HAPYLLUEHWI NPaB YeNOBEKA TPEMS YKa3aHHbIMU NOAUTUKaMK 1 aelicTBusamu M3panns Cya B § 223 Hassan

[ANCKPUMUMHALMER «OCHOBAHHON Ha, Cpeay Mpoyero, pace, PesiMrum amn 3THUYECKOM MPOVCXOXAEHUN», YTO HUKaK He 06bACHSAETCS.

W kak abcontoTHO BepHO OTMeTMNA Cyabst Yapnb3yopT «[X]oTS 3TO BEPHO, Takoli NoAxo4 3aTMeBaeT Apyrve Buabl ANCKPUMUHALNN,

KOTOpble B/MSAIOT Ha MOBCEAHEBHYI XW3Hb NasiecTnHues» — D Charlesworth. § 10.

«[Nio6oe pasnuumne, NCKNOYEHNE, OrpaHNYeHe NN NPeanoYTeHre nn nHoe avddepeHumpoBaHHoe obpalleHne, KOTopoe NPSMO

W/IM KOCBEHHO OCYLLIECTB/ISIETCA Ha 3anpeLleHHbIX OCHOBaHUAX 451 AUCKPUMUHALMK U Liefblo UNW pesyibTaToM KOTOPOro SiBNSIETCA

ymManeHne wnu oTpuuaHue npusHaHus, peasmsauun WAM OCyLeCcTBNEHUS HapasHe ¢ apyrumu [ux] npas» UN Committee on

Economic, Social and Cultural Rights. General Comment No. 20. Non-Discrimination in Economic, Social and Cultural Rights (art. 2,

para. 2, of the International Covenant on Economic, Social and Cultural Rights). E/C.12/GC/20. § 7. bonee Toro, Cyz cam npusHaeT

3HayeHue 3Toro anemeHTa B § 191, cm. Takke SO Nolte. § 17.

8 Hanpwmep, aHanornyHo 8§ 180-184.

8  «Cyp npuHAMaeT BO BHWMaHWe, YTO BCE YMEHbl NasIECTUHCKOW rpynnbl MOTYT CTa/IKMBaTbCS C Pas3/NyYHbIM 06palleHueM He

O[IMHAKOBO W YTO HEKOTOPbIE Y/IeHbl FPYNMbl MOrYT NOABEPraTbCA Pas/IMYHOMY 06paLLEeHUI0 N0 HECKOMbKUM OCHOBaHWUAM» — ICJ.

Israel Advisory Opinion. § 190; cyapst Yapnb3yopT OTMeYaeT BaXXHOe 3HaueHve aToro yteepxaeHns — D Charlesworth. § 2.

AHfepcoH B. Boobpaxaemble coobuiecTBa. PasmbiwieHnss 06 MCTOKax WM pacnpocTpaHeHWM HauuoHanusma / nep. € aHr.

B. HukonaeBa; Betyn. cT. C. BaHbkoBckoli. M.: «KAHOH-npecc-L», «KyykoBo none», 2001. C. 30-31.

8 Takke CM. Declaration of President Salam (nanee — D Salam). § 21-22. URL:
https://www.icj-cij.org/sites/default/files/case-related/186/186-20240719-adv-01-01-en.pdf (nata obpatteHus: 14.10.2024).

8 ICJ. Israel Advisory Opinion. § 193.

8 ICJ. Israel Advisory Opinion. § 193; 194; A/77/328. § 59.
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BO3MOXHOCTU B MoslyyeHun BHXX Ana BoccoeanHeHusi ¢ ceMbeit®. B atoii yacTu Cya nofkpenwn cBoe
YMO3aK/1lo4eHME CCblSIKaMU Ha BbIBOAbI COOTBETCTBYOLWMX opraHoB OOH.

Hapywenue n. 1 cm. 2, cm. 17, 26 MIIITII, n. 2 cm. 2 MIMN3CKI1, u cm. 2 MK/IR] Cyp Hawen B
OrpaHNuYeHnax nepemeLleHns, KoTopble 3akmodatoTcsl B (1) yCTAHOBMEHWUM MPOMYCKHbIX PEXUMOBE 1
3aTpygHEHNN, OrpaHUYEeHUN UMW 3anpeTe MOb30BaHUSA MHAPACTPYKTYpPOR, (2) OoTCyTCTBMM Mpoueaypsbl
NOSlyYEHNs1 HEKOTOPbIX paspelleHnii Ha apa6ekom  A3blke®®, (3) 3aKpbITUKM MPOMYCKHbIX MYHKTOB B
penurnosHblie NpasaHukn®, (4) NpUyYacTHOCTM U3PaMNbCKMX CNyX6 6e30MacHOCTU K pas3pyLUeHW0 A0pOor U
WHOW MH(PACTPYKTYPbl, KOTOPOI MoMb3ytoTcsl NanecTuHUpb®. Cya Takke HanoMHuA: B 2004 rogy OH yxe
npuwen K BbiBOA4Y, YTO CTEHA W COMYyTCTBYIOLWMIA € pexuMm CO3[4acT OrpaHMyeHust B NepPeaBMXKEHUN,
nmMeloLLve AMCKPUMUHALMOHHBIA XapakTep®2.

HapyweHue cm. 33 IV)XKK, n. 1 cm. 2, n. 1 cm. 17, cm. 26 MIITIM, n. 2 cm. 2 MII3CKIT u cm. 2 MK/IR4
Cyn ycMOTpen B cHOce HeABMXMMOro MMYLLECTBA B KaYecTBe HakasaHus. 3Ta mepa® nspaunsbCckux Bracrei
OCHOBbIBaeTCS Ha nonoxeHun 119(1) MpaBun 060pOoHbI (Ype3BblvaiiHoe nonoxeHue) 1945 roga, KoTopoe co
CCblNikol Ha cT. 43 IVIK n cT. 64 IV)XXK UM3pannb cumTaeT AENCTBYHOLWMM MPaBOM Ha OKKYNUPOBAHHbIX
TEPPUTOPUSAX, XOTS 3Ta MO3ULMS NoABeprasiacb KPUTUKE C pasHbix CTOpoH®. Cya He BOCMNO/b30Basics
BO3MO)XHOCTbH BbICKA3aTbCsl M0 3TOMY BOMPOCY, COC/IABLUMCh HA TO, YTO 3TO He OXBaTbIBAETCS 3anpocomM®,
OfHaKo MpsAMO NpPW3HaN: NPUMEHEHME 3TOr0 MOJMIOXEHMS HapyLUaeT 3anpeT Ha KO//IEKTUBHbIE Haka3aHUs.
JTa KBa/mmKaumss He 3aBUCUT OT NpuU3HaHWs W3pawnem 3TUX Mep YroMoBHbIM Haka3aHWeM Wuan
afAMVUHUCTPATMBHbIM akToM®. Tem He MeHee Cyf Npu3Has NPUMEHEHWE 3TOW Mepbl AUCKPUMUHALMEN,
ccblnasce Ha [Joknapg MeHepasbHOro cekpetaps oT 2 okTA6ps 2023 roga, rae 3admMKcMpoBaHO, dTO
«[n]3pannbckMe BNAcTM MNPoJo/HKaNM M pacluMpsann  MNpakTUKy onevatbiBaHMs W CHoca [AOMOB,
npuHagnexawmx ceMbaM nNaseCcTUHLEB, KOTOpble NPeAnoNoXUTEIbHO Obl/IM NPUYACTHbI K HaNnageHusaM Ha
n3paunbTaH M Ux ybuincteam. Takas npakTvka NpUMeHsNach TO/IbKO B OTHOLIEHWMW NanecTUHLUEB, HO He B
OTHOLLEHUW APYTKX 1L, 06BUHSIEMbIX B aHA/TOTMUYHBIX MPECTYNNEHNAX».

MexayHapogHblii Cya Takke ycTaHOBUN HapyweHue rn. 1 cm. 2, n. 1 cm. 17, cm. 26 MIIITI, n. 2 cm. 2
MF3CKI, cm. 2 MK/IP/. MNMonuTnka Bblgaun paspeLleHnii Ha CTPOUTENbCTBO M CHOC 34aHuii B CBSA3W C
OTCYTCTBMEM TaKMX paspelleHunii OCHoBaHa Ha cornalleHusix Ocno, ogHako Cypa ykasasn Ha AUCnponopLuio
B 30HVMPOBaHWM TEPPUTOPUM ANS NaNecTUHUEB®, a Takke B Bblgaye paspelleHuii Ha CTpouTenbCTBO®,
CYMBONMYHBIM MOXHO Has3BaTb TO, UTO EBpeiickuii HaumoHa bHbIN oHA, co3gaHHbIi B 1901 rogy c Uenbio
NPUOBPETEHMSA 3EM/IN B PETMOHE AN1s1 €BPECKUX MocesieHnii, B aBrycte 2022 roga Bblgennna cpeactsa Ha
MOKYMNKY 3eM/IM B 3aKpbITO BOEHHOW 30He, NpuHaaexallein nanectuHuam®. Kak cneacteve HenonmyyeHust
paspelleHnss Ha CTPOUTENbCTBO OCYLLECTBASETCA npolueaypa CHoca Ha OCHOBaHUMM BOEHHOro npukasa
17972, KOTOpYld MOXHO KPUTUKOBATb C MPOLIECCYaslbHO CTOPOHbLIY®, OAHAKO OCHOBHLIM MNPEAMETOM
BHMMaHusi Cyga $BNSINOCb TO OOCTOATENbCTBO, 4YTO «NpUKa3 B MpuHLUMNE paspellaeT CHOC Kak

8 ICJ. Israel Advisory Opinion. § 195.

8 |bid. § 199, 201.

8 lbid. § 200; UN Human Rights Council. Human Rights Situation in the Occupied Palestinian Territory, Including East Jerusalem
Report of the Secretary-General. AIHRC/31/44. § 15.

% 1CJ. Israel Advisory Opinion. § 203.

% Ibid. § 204.

9 |bid. § 201, 206; ICJ. Wall Advisory Opinion. § 134.

% Cwm. International Committee of the Red Cross. Israel/Occupied Palestinian Territory, House Demolition under Regulation 119. URL:
https://casebook.icrc.org/case-study/israeloccupied-palestinian-territory-house-demolition-under-regulation-119 (aata ob6palueHus:
14.10.2024).

% Al-Hag S. D. Israel’'s Punitive House Demolition Policy Collective Punishment in Violation of International Law. Alhag.org. P. 11-16.
URL: https://www.alhag.org/cached_uploads/download/alhaq_files/publications/Israels_Punitive_House_Demolition_Policy.pdf (aata
o6paweHus: 14.10.2024); Kremnitzer M., Saba-Habesch L. House demolitions // Laws. 2015. Vol. 4. Ne 2. P. 219-220. URL:
https://lwww.mdpi.com/2075-471X/4/2/216 (pata obpawieHus: 14.10.2024).

% 1CJ. Israel Advisory Opinion. § 209.

%  Kremnitzer M., Saba-Habesch L. Op. cit. P. 226.

9 1CJ. Israel Advisory Opinion. § 210, 213.

% UN-Habitat, Palestine. Spatial Planning in Area C of the Israeli Occupied West Bank of the Palestinian Territory. Report of an
International Advisory Board. P. 10.

URL: https://unhabitat.org/sites/default/files/download-manager-files/|AB%20Report%200n%20Area%20C.pdf (gata ob6palueHus:

14.10.2024).
9% ICJ. Israel Advisory Opinion. § 214.
100 |bid. § 215.

101 A/77/328. § 38.

102 Cm. UN Office for the Coordination of Humanitarian Affairs. New Legislation Impedes Challenges to Demolitions and Seizures in the
West Bank. URL: https://www.ochaopt.org/content/new-legislation-impedes-challenges-demolitions-and-seizures-west-bank (gata
obpatyeHus: 14.10.2024).

103 Cm.: ICJ. Israel Advisory Opinion. § 217, Destructive Planning Policies. Bimkom.org. URL:
https://bimkom.org/eng/wp-content/uploads/BimkomDemolitionsChangesReport.pdf (gata obpatueHus: 14.10.2024).
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MasIECTUHCKMX, TaK W U3pansibCKMX CTPOEHWI, KOTOpble MpU3HatoTCA “HOBbIMU'. C MOMEHTa BCTYMN/eHUS
npukasa B cuny B 2019 rogy v go cepenmHbl 2020 roga A/151 CHoca NasIeCTUHCKUX CTPOEHWi 6b110 BblgaHO B
NATb pa3 6oMblle NOCTaHOB/EHUI, YeM /1A CHOCAa M3pausibCkuX. MOCKOBKY B MOCeNeHnsx 1 “nepenosbixX
noceneHnsx” akTMBHO BeAETCA HeCaHKUMOHWPOBAHHOE CTPOUTENbCTBO, 3TV UMAIPbl CBUAETENLCTBYIOT O
OUCKPMMVHALMOHHOM — MPYMEHEHUM Mpukasa B OTHOLEHUM NanecTvHUEeB»'®.  YTBepxaeHne o
AVCKPUMUHAUMOHHOM XapakTepe 3Toi nonutukm Cya, NOAKPEnua CCbi/IKaMWM Ha BblBOAbl UHBIX OpPraHoB
OOH™ >,

He paBas onpefeneHus anaptemja v pacosoii cerperaumm, Cya TemM He MeHee npuLLlen K 3ak/l04eHnto 0
HapylweHun W3pavnem 3anpeuwaiouwlein nx ct. 3 MK/P/L, ykasaB Ha cusuyeckoe'® u topugnyeckoe’®’
pasgeneHne nanecTMHUEB U noceneHues. OTCyTCTBME onpegeneHus (B yC/10BUW OTCYTCTBUS TAKOBOIO U B
camoii MK/IP[]) — HeogHo3HauHoe fBneHne. Cyapa Tnagu, HanpuMep, He BUAWUT B 3TOM Npo6/1eMbl, FOBOPS,
UTO «eC/IN Mbl CPaBHUM MOIUTUKY HXKHOAMPUKAHCKOTO pexuma anaptemga c geictsuamu Mspanns [Ha
OKKYNMMPOBAHHbIX TEPPUTOPMSIX], TO HEBO3MOXHO He MPWIATK K BbIBOAY, YTO OHM CXOXU»'%. Cyaba Honbre,
HaNpPOTUB, CYMTAET, YTO MO 3TON MpMUMHE (a TakKe Mo NPUYMHEe OTCYTCTBMSA A0CTaTOYHOM MHdopmMauum y
Cypa) 8§ 229 Henb3s BOCNpvHMMATbL OYyKBa/IbHO M OH He SABNSAETCHA BbIBOAOM O TOM, 4TO Mepbl V3panns
[OCTUIN YpOBHS anapTtenga'®. Mo ero MHeHW, B KOHCY/MbTaTMBHOM 3ak/itueHun (UM, B YacTHOCTW, MO
nosopy anaptenga) Cya He fenaeT OKoHYaTe bHbIX NPaBOBbIX BbIBOAOB (aHr/N.: determination), a faet nvllb
NpaBoOBYIO XapakTepUCTUKy (aHrn.: characterisation)*®,

Heckonbko cygeii npegnoxunn geduHuumn TepMuHoB cT. 3 MKJIPL, OCHOBbIBasicb Ha TO/IKOBaHUU
MK/P[ ¢ nomoLwbio MexayHapoaHOW KOHBEHLMN O MpecevyeHnn NpecTynieHus anaptemja u HakasaHuu 3a
Hero 1 PUMCKOro ctaTtyTa, KoTopble B JaHHOM C/lydae HanpsMyto HenpuMeHuMmbI™. MNpumedatensHo, uTo,
[aB CXOfHble OMnpefeneHns C pasHol CTeNeHblo AeTanm3auuun, Cyabu NPULWM K pasHbiM BbiBogam. Cyabs
BpaHT, MCMoNb3ys 3BOMOLUMOHHOE TonkoBaHve MK/IPOY?, v cyabs Tnagu'® Hawm Bce onucaHHble UMu
3/1eMeHTbI cocTaBa anapTtempga. Ho BOT cyapa Honbre, cocnaswmncb Ha n. 3(c) cT. 31 n cT. 32 BeHckoi
KOHBEHLMN O NMpaBe MexayHapoAHbIX [AOroBOPOB ¥ chOopMyNnMpoBas AePUHULNIO, HE NOCUNTaT BO3MOXHbIM
KOHCTaTUPOBATb HaslMuMe cocTaBa BBUAY OTCYTCTBMSA anemMeHTa dolus specialis™. B no6oM cnydyae BbIBOA, O
HapyweHun cT. 3 MK/1P[, H1kak SiBHO He MOB/VAN Ha JasibHelwmne paccyxaeHns Cyga.

3.3. NpaBo HapoaoB Ha camoonpeneneHue

Ecnm B 2004 rogy Cya ykasblBasl, YTO CTPOUTENLCTBO CTEHbl 3aTPYAHS/IO Pean3aumio nasieCcTUHCKUM
HapOAOM npaBa Ha camoornpegeneHne™®, To cnycTs ABajuaTb SIET OH Xe KOHCTATUPYET, YTO OHW JINLLEHBI
3TOro npasa ceivac, a ero cylecTsoBaHue B 6yaylieM HaxoguTcst nof yrpo3oiit e, Mpu atom Cyg npusHan
3a MpaBOM Ha camoonpegeneHve xapaktep erga omnes™ u jus cogens™®, xoTsl Ha Xof, €ro paccyxaeHuii
nocnegHunii ctatyc nodt He noeavsn™®. MpaBo Ha camoonpegesnieHne yMmanseTcs HapylleHnem
TEPPUTOPUASIBHOM  LIE/IOCTHOCTM MyTEM aHHEKCUM OKKYNMPOBAHHBLIX TeppUTOpuii?; orpaHuyeHveMm Ha
nepemMelleHnss Mexay 3anafgHbiM Geperom, BocCTouHbIM MepycanMMoM U cekTopom [asa, a Takke
CTPOVTENLCTBOM CTEHbl, YTO SBMSETCS AeWCTBUSIMM, HaNpaB/ieHHbIMM Ha paccevBaHue (aHrn.: dispersing)

104 1CJ. Israel Advisory Opinion. 8 218; UN General Assembly. Israeli Settlements in the Occupied Palestinian Territory, including East
Jerusalem, and the Occupied Syrian Golan Report of the Secretary-General. AI78/554. § 33.

195 1CJ. Israel Advisory Opinion. § 219.

106 |bid. § 227.

107 bid. § 228.

108 D Tladi. § 37.

9 SO Nolte. § 8, 15.

10 bid. § 5-6.

™M Declaration of Judge Brant. § 9. URL: https://www.icj-cij.org/sites/default/files/case-related/186/186-20240719-adv-01-11-en.pdf
(maTa obpalleHns: 14.10.2024, panee — D Brant); SO Nolte. § 9.

12 D Brant. § 9.

13 D Tladi. § 3641

14 |bid. § 11-15. Cm. SO Iwasawa. § 12-13.

15 1CJ. Wall Advisory Opinion. § 144, 160.

16 |CJ. Israel Advisory Opinion. § 243.

7 lbid. § 274.

18 |CJ. Israel Advisory Opinion. § 233; Cyq roBopuT 0 NpaBe Ha camoornpeesieHne Kak HopMe juS cogens «B CUTyauun MHOCTPAHHOM
OKKynauuu», HO N0 MHEHWo cyabu Tnagu, 3TO He crefyeT MOHUMATb Tak, YTO B WHbIX CUTyauusix 3TOro cTatyca npaso Ha
camoonpegeneHne He nveetr — D Tladi. § 14. Takke cm. SO Cleveland. § 31-34; SO Gémez § 18-27; Declaration of Judge Xue
(nanee — D Xue). § 3, 5. URL: https://www.icj-cij.org/sites/default/files/case-related/186/186-20240719-adv-01-06-en.pdf (gara
obpauenus: 14.10.2024).

19 Moatomy cyapst Tnaam AonyckaeT, UTo 3Ta YacTb KOHCY/LTAaTMBHOTO 3ak/ioveHus GyaeT BocnpuHsATa Kak obiter dictum — D Tladi.
§ 17; Takke cM. SO Cleveland. § 35.

120 1CJ. Israel Advisory Opinion. § 237-238; Taike cMm. JO Tomka, Abraham and Aurescu. § 26.
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NasieCTMHCKOro  Hapoga'?l; nonuTukoil W3pauna, npusBeawleil K fIALLEHWIO MNasfieCTUHCKOTO Hapoga
BO3MOXHOCTY M0/Ib30BaTLCA MPUPOAHLIMU Pecypcamii B OKKYMMPOBaHHbIX TeppuTopusax??; 3aBUCUMOCTbLIO
OKKYMPOBAHHbIX TEPPUTOPWIA OT NOCTABOK 6a30BbIX GMar 1 YCNyr, a TAKKE CUCTEMATUHYECKUM HapYLLEHNEM
npas Yenoseka'?,

3.4. MpopgonxaroLasca oKKynaunsi U aHHeKcus

WN3paunb «npucytcTByeT» B [lanectnHe yxe 6osiee nonyBeka, NMOSTOMY PE30HEH BOMPOC O MpPaBOBOM
3HAYEeHUN NPOAO/IKUTENBHOCTU 3TOr0 cpoka. Cyf, OTBETWU/I, YTO NPOAO/IKUTENBHOCTL HE UMEET 3HaUeHna?,
060CHOBbIBasi 3T0 BPEMEHHOW NpMPOoAOo okkynaummn 1 TonkoaHuem IV XK, B 4acTHOCTM TeNeonornyeckoii u
ncTopuyeckoii uHTepnpeTaumein n. 3 cT. 6 IVIKK®, [1na Toro utobbl OKKynauusi nepectana 6biTb
NpPaBOMEpHOiA, 0AHOr0 NULb hakTopa BPEMEHM HeloCTaTouyHo'?®., OAHaKo cyabW He 6blIN eAUMHOAYLUIHbI B
aTom Bonpoce®. Ecnv okkynauusi npeactaBnsieT coboii ocylecTBrieHne 3h(EKTUBHOIO KOHTPO/IS Haf
TeppuTopuei apyroro cyeepeHa'®®, a adhPeKTMBHLIN KOHTPO/Ib, B CBOK OoYepedb, — 3TO NPUMEHEHUE CUJbl
UM ee yrposa, To onpaBAaTh OKKyMaLMio MOXHO Ha OCHOBaHWUM jus ad bellum*®®. HapylwaeT nm «upe3mepHo
NPOAO/IXUTENBHAA OKKynaumsa»'® TpeGoBaHusl, NpeabsiBnseMble K camooGopoHe®? [MpogomkutenbHas
OKKynauusi TakmMm TpeboBaHMAM COOTBETCTBOBATb HE MOXET W, CriefoBaTeflbHO, Ae/aeT OKKynauuio He
cooTBeTCTBylOW el jus ad bellum™®?. Bonee Toro, 6e3 orpaHM4YeHUs BO BPEMEHW OKKynauusi CTAHOBMUTCS
HEeOT/IMUYMMOIA OT KO/IOHMAILHOTO 3aXBaTa UM 3aBOEBaHNNE,

«OAHMM 13 OCHOBHbIX CPEeACTB, MCNO/b3YEMbIX OKKYMUPYIOLLER AepXaBoi ANns NPUoGpPEeTEHNs KOHTPO/IA
Haf, KOHKPETHOW TeppuTopuen, SBNSETCA ee 3acefieHMe COOCTBEHHbIMW rpaxhaHamu Wan  [pyrum
«HaZeXHbIM» HaceneHnem <...> OKKynupyowas Aepasa B KOHEYHOM CUHETE HauMHAET yTBEpPXAaTb, YTO B
CUNY TYMaHWTapHbIX MNPWYMH OHA BbIHYX/AEHA OCTaBaTbCA Ha [aHHOW TepputopvMn AONs 3awmThbl
noceneHueB»4. 3 3Toro yTBEpPXAEHWS MOXHO cAefnaTtb BbiBOA, YTO MOWUTMKA MNepeceneHvs, 6yayuu
BO3MOXHOII B pe3ysibrate OKKynauuum W HanpaBfIEHHO Ha W3MEHeHWe cTaTyca TeppuTOpUM, MOXET
HasblBaTbCA aHHeKcuein'®, 3710 coobpaxeHne 6bIN0 BbickazaHo elwle B 2004 roay™*®, a cyabs Kopoma B
0CO60M MHEHWM NpPsSIMO Ha3Basl CTPOUTENLCTBO CTEHbl HE3aKOHHbIM, Tak Kak OHO HapyllaeT 3anpet
npuo6peteHns Tepputopun cunoii*®’. Cya B 3TOT pa3 He OCTAHOBW/ICS HA MNPEANOSIOKEHUN aHHEKCUM
de facto, HO nNpu3Han paccMaTpvBaeMyl CUTyauulo aHHekcuen de jure v de facto, oTMETUB HaMepeHue
N3pauns ycTaHOBUTb MOCTOSIHHbIV KOHTPO/SIb Hag, TeppuTopueld U BbiTEKalolme M3 3TOro HeobpaTMMble
nocnefacTeua™*®, B aToM KoHTekcTe Cyf OTMETWU/, UTO fBa Y4YacTHMKA MPOLIeCCa BbICKa3biBai apryMeHTbI O
Hanmunn 'y M3panna «rnybokMx MCTOPUYECKMX CBSA3EN M COOCTBEHHbLIX OOOCHOBAHHLIX MPUTA3aHUA» Ha
TeppuTtopnto'®. Cya ykasan, uto MeHepanbHast Accam6ness OOH He 3aaaBasia BONpoc 06 3TVX NPUTA3aHUSIX
N MHGOpMaUMa O HUX He 6blna npegocTaBsieHa. Kak 6bl To HU 6bl10, Cyf HEe NPUHSAA 3TW apryMeHTbl BO
BHMMaHWe, MOCKOMbKY HasmumMe NnofobHbIX CBA3E M NPUTA3aHWIn He MOXET NOBMATbL HA HeAoMyCTUMOCTb
npuobpeTeHns TeppuUTOprM CUMON.

2L |1CJ. Israel Advisory Opinion. § 239.
122 |bid. § 240.

128 |bid. § 241-242.

124 |bid. § 104-108.

125 |bid. § 107.
126 JO Tomka, Abraham and Aurescu. § 35.
27D  Charlesworth. 8§ 14-21; Separate opinion of Judge Yusuf (manee — SO Yusuf). 8§ 6, 8, 12. URL:

https://www.icj-cij.org/sites/default/files/case-related/186/186-20240719-adv-01-05-en.pdf (gata o6palueHmns: 14.10.2024).

128 1CJ. Israel Advisory Opinion. § 109; D Charlesworth. § 11, 15.

129 D Charlesworth. § 15.

1% SO Yusuf. § 9.

131 SO Yusuf. § 13-16; D Charlesworth. § 27.

132 S0 Yusuf. § 17.

1% bid. § 12.

13 UN Commission on Human Rights. The Human Rights Dimensions of Population Transfer, including the Implantation of Settlers:
Preliminary Report | Prepared by A.S. Al-Khasawneh and R. Hatano. E/CN.4/SUB.2/1993/17. § 35.

1% Cm. SO Cleveland. § 28-30; Brunk (Wuerth) 1., Hakimi M. The Prohibition of Annexations and the Foundations of Modern
International Law. Vanderbilt Law Research Paper, American Journal of International Law, Columbia Public Law Research Paper
No. 4806600, 2024. P. 50-57. URL: https://ssrn.com/abstract=4806600 (gata obpaieHus: 14.10.2024).

136 1CJ. Wall Advisory Opinion. § 121.

187 SO Koroma. § 2, 4; Takke cM. Separate opinion of Judge Higgins. § 31.

URL: https://www.icj-cij.org/sites/default/files/case-related/131/131-20040709-ADV-01-02-EN.pdf (gata obpalueHus: 14.10.2024);
Separate opinion of Judge Elaraby. § 2.5.
URL: https://www.icj-cij.org/sites/default/files/case-related/131/131-20040709-ADV-01-06-EN.pdf (gata obpatyeHus: 14.10.2024).

138 |CJ. Israel Advisory Opinion. §173, 179.

139 |bid. § 178; Takke cM. DO Sebutinde. § 59-60.
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4. Bonpoc «Bx»: npaBoBble NocnencTemsa
4.1. CtaTyc NpucCyTCTBUSA — OKKynauum — aHHeKCcun

BTopoii BONpoc O NocneAcTBUSIX MOMMTUK U AeicTeuid M3panns ctan caMbiM 3HAUMMbIM™® 1 cnopHbIM™:,
Ecnu BbiBogbl Cyaa 0 HapylleHun M3pannem cBomx 0643aTefibCTB He Obl/In CIOPNPU30M, XOTS Obl NOTOMY
UTO OHW 3a/10KEeHbl B caMy (POPMY/IMPOBKY 3anpoca, TO MeXAyHapoAHO-NpaBoOBble MOCNEACTBUS 3TUX
BbIBOZOB, C KOTOPbLIMW HUKTO U3 NATHaALATY cyaeli He cnopun#?, okasannck He CToMb Npeackasyembi®,
Cya Havyan ¢ pasrpaHudeHus jus in bello v jus ad bellum**. 13 pasrpaHnyeHns NorMYeckn creayeT, uto
HapyLleH/e OfHWUX NpaBWi He MOXET camo No ceGe Bfeuyb HapylleHue Apyrux. Ecnuv cTporo cneposatb
«TLIATe/IbBHOMY  lOpUANYECKOMY —aHasimay»¥®, cTaTyc HaxoxaeHusi W3paunsi Ha  OKKYNUPOBaHHbIX
TEPPUTOPUSAX HMKAK He MOT M3MEHWTbLCS BCMEACTBUE HapylleHwii jus in bello**®. Ha 3To cnoxHo uTto-nm6o
BO3pa3nTb, HE Hapyllasi CTPOrocTb pasrpaHudeHus jus in bello v jus ad bellum**. 3aeck HanomMnHaeT o cebe
UMMaHeHTHas mnpobrnema no3nTMemMsMa: «“lpukKas ecTb npukas”’, — roBOPAT congaram. “3akoH ecTb
3aKOH”, — TOBOPUT tOPUCT»™*8, TT03UTUBM3M YacTo GbliBAeT GECMOMOLLEH Mepes «COAEPXaHUEM 3aKOHOB.
IMesi CBOMM MCXOAHBLIM MOSIOKEHNEM CTPEM/IEHNE YETKO pasrpaHuyMTb NpaBo 1 Mopanbi*®, noamTmBmucTckas
Teopus  Ge3zalWUTHa Mepes  amMopasibHbIM  COAEPXaHWeM  UCTOYHMKOB nNpaBa. Tak W B
N3panIbCKO-NasIeCTUHCKOM KOHTEKCTe, MNPUAEPXMBAsiCb MO3UTUBMUCTCKOW MNO3ULMKM W OCHOBbIBAsICb Ha
pasrpaHudeHum jus in bello n jus ad bellum, MOXHO NPUATN K HENPUATHOMY 3aK/TIFOYEHMIO, YTO OKKyMNauus,
COMPOBOXAAEMAs  MHOTOYMC/IEHHBIMM  HApYLUEHUSIMU  MEXAYyHAapOAHOro  npasBa, He  sBAsieTcs
npoTuBonpaBHoii. OaHako 3aecb Cya «pe3ko»° OTK/IOHSETCS! OT NO3UTUBUCTCKOTO XOA4a PAcCyXaeHWiA:

Cyf cuuTaeT, uTo HapylleHus M3paunem 3sanpeta Ha NpuobpeTeHWe TeppuTopun Ccuioii M npasa
NasiecTVHCKOrO HapoAa Ha camoornpefesieHVe OKasbiBaloT MpsIMOe BO3[AeliCTBME HA NPaBOMEPHOCTb
npofo/HKaloLerocs  MpUCYTCTBUS  M3pannst  Kak  OKKynupylolleli  fepxaBbl Ha  OKKYMMPOBAHHOM
nanecTvHckoli Tepputopuu. Tpogonkatolleecst 3n10ynotpebneHve Vspavnem CBOWM  MONOXEHUEM
OKKYNUpYyHoLLeld fiepxaBbl MyTEM aHHEKCUU U YCTAHOB/EHWSI MOCTOSIHHOTO KOHTPOJISI HaZ, OKKYNUPOBAHHOM
NasiecTVHCKO/ TEppUTOpUEl 1 NpOoAO/KaloLleecss MornpaHWe rnpaBa NafleCTMHCKOTO Hapoja Ha
caMmoonpejesnieHe HapyliaeT OCHOBOMOMArawwye MNpUHLUUNB  MEXAyHapoAHOro npaBa W Aenaet
npucyTcTBue M3paunsns Ha OKKyNMpPOBaHHOM NasieCTUHCKOW TeppUTOpUI HENPAaBOMEPHbBIMI,

B TekcTe KOHCYNbTATUBHOIO 3aK/IlOYEHUSI HE HaWTU «Kakue-imbo Cepbe3Hble WM 06OCHOBAHHbIE
lopuanueckne AoBoAbI»? B MOMb3y TAKOro BbIBOAA, MOCKOSLKY Cyf UCMOMb30BasT TOMbKO «O06LIUEe U
pacn/biByatble hopMynMpoBku»1%3. Cya He cTaul, HanpuMep, paccyXaaTb 0 TOM, B KAKoli MOMEHT OKKynaLusi
CTaHOBWUTCS MPOTUBOMNPABHO Ha OCHOBE CyLIECTBYHOLIEel HayyHoli auckyccun!™, npepnaratoliei
COOTBETCTBYHOLWMIA TeCT™®. B no3uumn Cyfa C/I0KHO yKa3aTb Ha Kakoe-To NMo3MTUBUCTCKOe 060CHOBaHMe, Kak
1 Ha TOYHbI MOMEHT NpPeBpPaLLEeHUst IPAaBOMEPHOI OKKyNaLMn B HeNMpaBoOMEpHY!0.

OflHaKo Jaxe CyfbM1, MPOro/locoBaBlLUMe 3a 3TOT naparpady, He CUMTalOT, YTO HapyLLIEeHUe OKKYNupyoLLel
[lepXXaBoii HOpM MeXAyHapoAHOro npasBa per se BnedyeT NPOTMBOMPABHOCTb OKKynauuu'®s., B ocHoBy

140 Cypbst Tnagy HasbIBaeT ero rnaBHbIM — D Tladi. § 2, 14.

141 JO Tomka, Abraham and Aurescu. § 18.

142 JO Tomka, Abraham and Aurescu. § 22; cm. DO Sebutinde. § 51.

143 Xots cygbsi Tnagy cunTaeT, YTo HapyLUeHWs «BPsif SIM 3TO MOT/I0 NPYBECTY K MIHOMY BbIBOZY» W BbIBOA «HET HUMETO YAMBUTENBHOMO
nnu owenomnswwero» — D Tladi. § 4.

144 1CJ. Israel Advisory Opinion. § 251.

145 JO Tomka, Abraham and Aurescu. § 4.

146 bid. § 23, 25.

147 MoXHO cKasaTb, UTO 3TO MblTAlOTCA cAenatb cyabl HonsTe M KnuBnewa B cBoeli coBMeCTHoI aeknapauuu (Joint declaration of
Judges Nolte and Cleveland (manee — JD Nolte and Cleveland). § 8-13. URL:
https://www.icj-cij.org/sites/default/files/case-related/186/186-20240719-adv-01-09-en.pdf (gata obpaweHus: 14.10.2024), a Takke
Yapnb3syopt (D Charlesworth. § 13—-16) n tOcyd (SO Yusuf. § 13).

148 Radbruch G. Five Minutes of Legal Philosophy (1945) // Oxford Journal of Legal Studies. 2006. Vol. 26. Ne 1. P. 13. URL:
http://www.jstor.org/stable/3600539 (narta o6pawieHus: 14.10.2024).

149 Mepdhm k., Koynmax [x. dunocochus npasa: BeesgeHne B opucnpyaeHumto / nep. ¢ aHrn. B.B. OrnesHesa, B.B. Lienvwesa. M :
«KaoHo +» POOW «Peabunutauus», 2024. C. 34—35 u cneq.

150 JO Tomka, Abraham and Aurescu. § 20.

151 |CJ. Israel Advisory Opinion. § 261.

152 JO Tomka, Abraham and Aurescu. § 21.

153 |bid. § 25.

% Cm. Lynk M. Prolonged Occupation or Illegal Occupant? / EJIL: Tak! 16 May 2018. URL:
https://www.ejiltalk.org/prolonged-occupation-or-illegal-occupant/ (aata o6palueHunsi: 14.10.2024).

1% UN General Assembly. Situation of Human Rights in the Palestinian Territories Occupied Since 1967. Note by the
Secretary-General. A/72/556. § 26.

156 D Tladi. § 2.
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ymMo3akntodeHnii Cyga B 3TOM C/lydae 3asIoKeHbl CKOpee He AeiCTBUS, HO UX CyObeKTMBHas CTOpoHa —
MOTMBbI AeWCTBWUIA, TO, KaK OHM BbINK coBepLleHbI™. Kak KpacHOpeuYMBO OTMETUN cyba Tnaan, cepbe3HoCTb
N CTENeHb HapylleHuii «06HaXKaeT CKPbITYH0 NOJ MbIHLIMK OAeXAaMM1 NpaBay»'* o npuunHax NpucyTCTBUA
N3pannsa Ha OKKynupoBaHHbIX Tepputopusx. Cyabu Honste u KnueneHg, cBsA3biBad NPaBOMEPHOCTb
OKKynauuu ¢ ee 060CHOBaAHHOCTbIO NPaBOM Ha CaMOOBOPOHY, FOBOPAT O PO/ NPOTUBOMNPABHBLIX HAMEPEHNIA,
KOTOpble M CO34al0T MPOTMBOPEUME OKKyMauuu C MeXAyHapoAHbiM npaBom™®. W3 geknapauvn cyabu
Canama Takke crefyet, 4To A/ HEero K/4eBbIM SBAS/ACb CyObekTMBHasi CTOpoHa: M3paunb 3Han o
NMPOTUBOMNPABHOCTY CBOMX AEWCTBUIA C caMOro Hadasia OKKynaumu'®®, emy HeoAHOKPATHO «HaMOMWUHA/IN» O
MPOTMBOMNPABHOCTU €0 AENCTBUI U NOMNTVK, B TOM Yucse 3T0 Aenan u MexayHapogHblidi Cyatet, uto 6bino,
0f1HaKo, NPOVrHOPMPOBaHO™ 2,

CTONb 3HAYMMBbIA BbIBOL HE MOMAYYMsT YETKO CEHOPMYIMpPOBaHHOIO 060CHOBaHMSA, M HEob6xoauMo
NPUNOXMTL yCWUaMe, YTOObl BbIABWHYTH MPEANosIoKEHNe O COoobpaxeHusix, nobyamswmnx Cyn npusHaTtb
3aBMCMMOCTb NPaBOMEPHOCTU OKKynauuMuM W HapylleHuin npaBa Ha camoonpefesieHne u 3anpeta
NpuobpeTeHna TeppuTopun cuioii. B yacTHocTW, TBopyeckas cBoboga Cyna B MCNOb30BaHUM TEPMUHOB
«OKKYNaLusi», «aHHEKCUS» U «NPUCYTCTBUE» He A06aBnseT y6eanTenlbHOCTY BbIBOAY'S, HO 1 He AenaeT ero
HEKOPPEKTHbIM.  HenocneposartesnibHOE  MCNO/Mb30BaHWe TEPMUWHOB  MOXET  CBMAETENbCTBOBATb O
HENoc/1e[0BaTe/IbHOCTN CY)XXAEHUS, HO HE CBUAETE/LCTBYET 06 OLWMOOYHOM pesysbrare. YMO3ak/iueHne
MOXET ObITb CAle/laHO Ha OCHOBE «MPaBOBOW MHTYULUMW», «UyBCTBA CNpaBeg/IMBOCTM» WU 3MOLWIA, 1 Npu
3TOM OHO MOXET OKasaTbCH HpUANYeCcKM 060CHOBaHHbLIM €X post, TO ecTb Nnormyeckoe 060CHOBaHNE MOXET
6bITb pa3paboTaHo B NOMNbITKE 0O6BACHNUTL YXXe NMPUHATOE peLLeHme.

BeposiTHO, ANsA pelwleHns 3ajayn pauuoHanmsauumn ceasu jus in bello v jus ad bellum paxe B pamkax
OTAE/bHO B3ATOrO 3ak/oueHns noTpebyeTcsa He ogHa HayyHas paboTa, 04HaKOo ceiiuac MOXHO NpeanpuHATL
nonbITKy ONpPefenvTb BEKTOp ee pelleHus. O4YeBMAHO, BCe HapylleHus M3paunsa saTparmsaroT MpUHLMN
paBeHCTBa: Ha OKKYNUPOBAHHOW TEPPUTOPUKN BCE MONUTUKN U AEACTBUSA M3pauns, paccMoTpeHHble Cyaom,
Tak WKW MHa4ve Hanpas/fieHbl HAa co3faHne 6naronpuUATHbLIX YCIOBUIA NS OQHUX U HEBLIHOCUMbIX AJ/18 OPYTUX.
3TN MNONUTUKM W [OelcTBMSA CTPOSITCS Ha pakTe OKkynaumu, 3¢eKkTUBHOM KoHTpone'®, 1o ecTb
BO3MOXHOCTU V3panns gobuBarbCcs NCMOMHEHMS CBOUX 3aKOHOB. Jllobas NO3NTMBUCTCKAsA Teopusi onvpaeTcs
Ha MocTysaT O TOM, YTO «[AENCTBUTE/IbHOCTb 3aKOHa [0Kas3blBAETCS CMOCOOGHOCTLIO CW/ION A06BMTLCS ero
UCNOSHEHNSA»'®S, MO3TOMY AaxXe NO3UTMBUCT HE CMOXET OTPULIATbL: C TOUKW 3PEHVS JIOTVIKW BCE HapyLLUEHUS
CO CTOpPOHbl M3pawna MOryT cywecTBoBaTb TO/ILKO MNpU Hanuuuu ero 3(EKTUBHOrO KOHTPOJIS.
CnepoBatesibHO, ecny NPeKPaTUTb OKKynauuio, To He ByaeT 60/1ee BO3MOXHOCTM A/1A HapylleHuit. Yepes
3Ty JIOTMYECKYD CBSI3b MOXHO MOCTPOUTbL TEOpulo, rAe HapyweHue jus in bello «3apaxaeT»
NPOTMBOMPAaBHOCTLIO AelCTBUSA, nognagarolime nog perynmpoBaHue jus ad bellum, HO npu 3TOM He cTUpaeT
rpaHudy mexagy HuMK. Takas BO3MOXHOCTb MNOATBEPXAAETCA XOTS Obl TeM COO6paKeHUeMm, 4To ecnu
«MNpaBo» Ha MNPUMEHEHUE CUMbl MOXET ObiTb OPUANYECKM OOOCHOBAHO COOBOpaXeHMsaMU O npasBax
yenoBeka'®, To aTn xe cooGpaxkeHUs MoryT (OeiicTBys B APYroM HanpaB/eHUW) opuamndeckn 060CHOBaTb
006513aHHOCTb MpeKpaTuTb nNpuMeHeHne cunbl. OAHaKO Takad Teopus cnpasefvBa He TO/bKO A/is
OKKynauuu, HO U A5 BOHbI BOO6LLE: OHa GyfeT yTonvMyHa no CBOEN CyTU U HaleneHa He Ha YMEHbLUEHNEe
CTpafaHuii OT BOMHbI (kak MexayHapoaHoe ryMaHWTapHOe npaBo B LesiIoM), @ Ha npekpalleHne BOMHbI Kak
TakoBoi. [N o6ocHoBaHMs BbiBoga Cyga MOXHO, Hanpumep, obpatuTbcs K «dopmyne Panbpyxa»,
afanTupoBaB ee A1 MeXAyHapoaHoro npasa. [peAcTaBnsieTcsi, UTo B AaHHOM C/lydae «MOXHO YETKO
onpefennTb: Korga K crpaBef/IMBOCTY faXe He CTPeMSITCSH, a KOrAa paBeHCTBO, COCTaB/AOLLEE ee OCHOBY,
co3HaTe/NbHO OTPULAETCS B NPaBOTBOPYECKOM npouecce»®,

B xome okkynauum WM3pawsb He TOMbKO «He 3aboTuscsa» O nanecTuHuax, HO CO3HaTeslbHO oTpuuan
MPVHUMMN paBeHCTBa C MPOTMBOMPABHOW LEeNbld — 3axBaTuTb Tepputoputo. Ecnm U3paunb peanusyet

157 Hanpumep «BCEOGBLEMIIIOLWMIA XapakTep ycunuii M3pavns <...> 1 CONpOBOXAloLLEe VX HapyLIeHKe npaBa nasecTMHCKOro Hapoaa
Ha camoonpefeneHne genatot npucytcTeme N3pauns <...> HenpasomepHbiM» — JD Nolte and Cleveland. § 15.

1% D Tladi. § 2.

% JD Nolte and Cleveland. § 8-11.

%0 D Salam. § 8-10.

61 |bid. § 5; JD Nolte and Cleveland. § 10.

%2 D Salam. § 6.

163 Cm. JO Tomka, Abraham and Aurescu . § 26.

164 Cwm. ICJ. Israel Advisory Opinion. § 264.

185 pag6pyx I dunocodus npaea / nep. ¢ Hem. HO.M. tOmaweBa. 2-e u3g. M. : MexayHapogHble oTHolweHus1, 2023. C. 233.

186 Cm., Hanpumep: Moses J. Gaza and the Political and Moral Failure of the Responsibility to Protect // Journal of Intervention and
Statebuilding. 2024. Vol. 18. Ne 2. P. 211-215.

167 Pap6pyx I Yka3z. cou. C. 234.
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BO3MOXXHOCTW, NpefocTaBnsiemMble Hopmamu jus ad bellum™®, Takum o6pa3om, YTO He NPOCTO HapyllaeTt
cnpasefIMBOCTb, HO OTPULAET PaBEHCTBO Kak ee OCHOBY, TO IOPUCT 06513aH OTpuLaTh NPaBOMEPHOCTb Takux
BO3MOXHOCTel W3panns'®. Ecnu nonntvkm un  feiictBua M3pauns, onpepensieMble No CBOGOAHOMY
YCMOTPEHWIO, «CBUAETENbCTBYIOT O HEMPUKPLITOM NYyMIEHUN HaL CTPEM/IEHMEM K CrpaBes/IMBOCTU», TO
MMEHHO 3TO OTpuLAHWE MOXEeT CTaTb OCHOBOI [/15 BblBOAA O MPOTUBOMPABHOCTU. MONUTUKM K AeACTBUSA
N3pauns He nNpoCTO HapylwawT HOPMbl MEXAYHApOAHOro npaBa, HO CO3HaTeflbHO HanpaB/feHbl Ha
OTPULIAHME paBeHCTBA NaNeCcTVHUEB M M3paunbTaH!® (noToMy M cnpaBeg/iMBOCTU) C LEbl HapyLwuTb
3anpeT nprobpeTeHns TeppuTopun cunoii. Kak BUAMTCH, MIMEHHO Takoi yMbICen CTasl NPUYUHON NpU3HaHUs
npucyTcTBUa M3pannsa Ha OKKyMMPOBAaHHbLIX TeppUTOpMSX NPOTMBOMNPaBHbIM. VI MMEHHO 3TO OT/IuM4une
paccmaTtpuBaemoli CyaoM cuTyaumuM OT MPOYMX HapyweHuin jus in bello (koTopble He BRAekyT
NMPOTMBONPABHOCTb OKKyNaLumun per se) Morsio 6bl CTaTb OCHOBOW AN151 TEOPETMYECKOro 060CHOBaHNS.

4.2. Bonpocsbl, KOTopble ocTa/iucb 6e3 oTBeTa

MocneacTeusa HapyllieHwin Mi3panns, B TOM yMciie HenpaBoOMepHO okkynaumu, Cya nsnoxuna B nocnegHem
naparpagpe 3aknodveHuns (8 285, ab3aupbl 4-9). Okkynaumsa Kak HapylleHue rnpaBa Ha camoonpeieneHve u
3anpeTa Ha npuobpeTeHne TeppUTOPUM CUMOI, cornacHo nosuumm Cyaa, nosnekna 06sa3aHHOCTU TPETbUX
rocygapcts M MexAyHapoAHbIX OpraHv3auuii, ykasaHHbIX B CT. 41 lNpoekta cTtaTteli 06 OTBETCTBEHHOCTU
rocyaapctB 3a MeX/[yHapoAHO-NpOTUBOMNpaBHble AesHus'™, xots Cya He CBsi3asl HanpsMylo 3Tu
nocneacTBUsA Co CTaTycoM jus cogens'’.,

B uenom mexay BblBOgaMW O MOMUTUKAX W AelcTBMAX W3pamns, HocAwmx obwuii xapaktep, U ux
KOHKPETHbIMX  NOCNEACTBUSAMW, B YACTHOCTM OTBETCTBEHHOCTbIO, OCTAeTCA MeCTO [N HEKOTOpPbIX
Heo6XoaMMbIX YTOUHEHWI: O KakoM Bpede WAeT peyb M Kak ero U3MepuTb; KOMY KOHKPETHO HeobXxoaumo
BbIM/1ATUTb KOMMEHCaLM0; eCTb /I OCHOBaHWSA A8 MUTUrauun; KTO UMEHHO AO/MKEH ObiTb 3BaKyMpoBaH u
kem; 006sa3aH N W3pawnb 3BaKkyMpoBaTb JaXe Tex MOCe/eHLeB, KTO OTKasbiBaeTcs 3T0 Jenatb
[06pOoBONbLHO, M T.4. Bce aTm «Menkue» BOMPOCbI, BO3MOXHO, W He [O/MKHbI OblTb paspelleHbl B
3aknoyeHn, HoO OHU NPOBOLMPYIOT CKOpee ornacHble, Yem 6e306uaHble Aebatbl, Hanpumep: «[o]4eBUaHO,
4YTO B 3TOW CUTyaLuW BMHOBATbIX NPEAOCTATOYHO, U 3TO He TONbKO W3paunb, HO U apabckue nasecTyHUbI
<..> Bo3HuMKaeT BOMNpPOC: KakoBa WMEHHO [0/1A BWHbI V3pauns, 3a KOTOPYH OH [O0/DKEH BbINAATUTb
penapauun?»'’3, PaccyxaeHus B TakoM K/lode He 6e306M/HbI, MOTOMY YTO O06pallieHbl K MPOLLSIOMY, a He B
6ynyuiee, 1 Bbl6Op C/I0B B MPUBEAEHHON UWUTATE HE C/lyYaeH: OYeHb BaKHO CTPOro pasfensitb BUHY U
OTBETCTBEHHOCTb.

Korga Mbl 3agaemcs BONpocoM 0 BUHe (Kak raison d’etre OTBETCTBEHHOCTU), OH YBOAMUT HaC B UCTOPUIO, B
npoLsioe, B KOTOPOM 3Ta BUHA OyAET NEePEKNObIBATLCA KaK «ropsyas KapToLwlKa» OT O4HOW CTOPOHbI ApYroi
n obpaTtHo. To ecTb CTOpPOHbl OyayT 06BUMHATL (06OCHOBAHHO U HEOOOCHOBAHHO) Apyr Apyra BO
BCEBO3MOXHbIX rpexax, B TO BPeMs Kak pacCMOTpeHHble CyloM HapyLLeHNs npasa Ha camoonpegeneHne —
NnLWb YacTb KOHANUKTa. ECnv BMECTO OTBETCTBEHHOCTU UCKATb BUHY, TO C/TIOXHOCTb KOHAD/IMKTa, ero gonras
N KpoBaBas XpoHosorMsa 3abepyT Bce CWUbl UWYLINX W, BO3MOXHO, HajexAbl Ha yperynvpoBaHue.
MocTaHoBKa Borpoca 06 OTBETCTBEHHOCTWM BO [NaBy Yyria MO3BOMUT paccyXfarb He 0 npuynHax
0653aHHOCTUN YTO-TO CAefaTb, BO3HUKLLMX B NPOLLIOM, HO 06 06513aHHOCTAX, UMEILUX MPSIMOE OTHOLLEHWE
K O6yaywemy. loatomy rpammartmka noAoGHbIX pacCyXaeHuii npegnonaraeT MCMNosb30BaHWe O6yAyLero
BpeMeHU. 3TO MO3BO/IMT TEM, KTO MOCTOAHHO OAbIBAETCA B NpoLsioe, 06patuTb 60Mblie BHUMaHUA Ha
byoylwiee, rae [Aaxe BEYHO Bpaxaylllye B NPOLIOM CTOPOHbl BCerga COXPaHSAT BO3MOXHOCTb
COCYLLLeCTBOBATb B MUpe.

168 TyT He06X0AMMO OroBOpUTLCA, YTo CyA He 3aTparMBasl B Kakoi-nM6o cTerneHn BOMPOC O NPaBOMEPHOCTY OKKynauuu ab initio (cm.
D Salam. § 35; D Charlesworth. § 17; JD Nolte and Cleveland. § 4), a cpefu cyfeli ecTb MHeHue, 4To feiicTeus M3panns
HapyLwatoT jus ad bellum (D Salam. § 35; JD Nolte and Cleveland. § 8).

169 Cygbu HombTe M KAMBMEHL B MPUHUMME CUMTAKOT, YTO TakOl XapakTep OKKynmalwy HapyllaeT WUMeHHO HopMbl jus ad bellum —
JD Nolte and Cleveland . § 12.

170 «[AIMCKPUMMUHALMOHHbIA XapakTep 3To NOMUTUKA U AelcTBUI NOJABNSET PABEHCTBO, CAMOGLITHOCTL U AOCTOMHCTBO, Nexallive B
ocHoBe [npaBa Ha] camoonpegeneHun[e]» — Declaration of Judge Brant. § 12.

URL: https://www.icj-cij.org/sites/default/files/case-related/186/186-20240719-adv-01-11-en.pdf (aata obpalieHuns: 14.10.2024).

1 1CJ. Israel Advisory Opinion. § 279-280.

172 Cm. D Tladi. § 28-32; SO Gémez. § 22-26.

3 DO Sebutinde. § 61.

92


https://www.icj-cij.org/sites/default/files/case-related/186/186-20240719-adv-01-11-en.pdf

BbiBOAbI

PaccmoTpeHHoe KoHcynbTaTMBHOE 3ak/iloueHne — nomnbiTka MexayHapogHoro Cyfa aate 6ecnpucTpacTHblii
OTBET Ha BOMpPOC, (POPMY/IMPOBKA KOTOPOro He NULIeHa NPeaB3AaToCcTU. bosbluas yacTb TeKCTa NocBslLleHa
TOMY, B YeM Masio KTO COMHEBAEeTCH: COBEpLUEHHbIM V3panneM HapyLleHUsM MeXAyHapoaHOro rnpasa Ha
OKKYMMPOBaHHbIX TEPPUTOPUAX, U TEKCT 3akntodueHna 2024 roga BO MHOrOM npogosnkaeT 3akstoveHme 2004
roga, KOTOpoe Takke MOCBAWEHO WU3PaubCKO-NasIECTUHCKOMY KOH(PIMKTY. OfHako npofos/mkeHve
3HAUUTENbHO MNpPEB30W/I0 Havasio: Cyd, BOMPEKM CTPOr0 MO3UTMBUCTCKUM COOBpaXKeHWAM, NpusHan
OKKynaumio Kak TakOBYH HEMPABOMEPHON B CUy HapyLLeHMS 3anpeTa Ha 3axBaTt TEpPpUTOPMU CUION 1 Npasa
NasIeCTMHCKOro Hapoga Ha camoonpegeneHve. Ha ocHoBaHUM 3TOro 6bisia chopMyMpoBaHa 063aHHOCTb
N3panna npekpatnTb «Kak MOXHO CKOpee» CBOe «MPUCYTCTBUE» Ha TeppuTopumn cektopa Nasa, BoctouHoro
Wepycanuma n 3anagHoro 6epera peku VopgaH.

MomMMMO KHOYEBOrO BbIBOAA, B 3ak/0HeHUn obpallaeT Ha cebsl BHUMaHue OTCYTCTBME COOBpaxkeHwuii o
6e3onacHocT WM3panns. C ofHOM CTOPOHbI, 3TOT Npob6en co3gaeT OLyLeHWEe «UTPbl B O4HW BOpOTa,
0fIHOCTOPOHHOCTM TeKCTa KOHCYnbTaTUBHOIO 3ak/oueHns™ . Ho ¢ apyroli — 34eck MOXHO YBUAETb HaMex,
YyTO 3T COOBpaXeHusl BPsiA, /M MOMOFYT WCTpaBWTb MosioXeHuel™. K Tomy e cbirpasl CBOW POsib
CyBepeHHbI BblbOp WM3paunsa aktnyeckn He npuHMMaTb ydyacTust B npouecce. O4HaKO 3MAIOLWY AbIpY,
06pas3oBaBLUYOCA B €ro OTCYTCTBME, MOXHO Takke WHTEpPnpeTuMpoBaTb Kak C/efCcTBMe [ABYCTOPOHHEro
xXapaktepa KoHgumMKTa. Kak 6b1/10 BEPHO yKa3aHO, K COOb6paxeHnsiM 6e30macHOCT MOTr anesiimpoBatb He
TONbKO W3pannb, HO 1 ManectuHa'™®. Ecnv U3pansb, oTpruas «CyGbeKTHOCTb» NasieCTUHCKOro Hapoaa, ero
npaBo Ha camoorpefesieHne 1 npaso XuUTb B BocTouHoMm Vepycanume, Ha 3anagHom 6epery v B cektope
la3a, He yBaXaeT coobpaxeHuss 6e3onacHOCTU anecTuHbl, TO Kak OH MOXeT TpeboBaTb OT [lasecTuHbI
yBaXKaTb CBOW CO0b6paxeHus 6e3onacHocTu? CTpemsieHWe CTUMY/IMPOBaTh YBaXKEHMe npaBa OMnMnoHeHTa
MOXHO NpPOC/ieAnTb B TOM, YTO HECKO/IbKO pa3 B KOHCYNbTaTUBHOM 3akiodeHun Cyf Ucnosb3oBasn aprymeHT
ex injuria jus non oritur (v ero npon3BoaHbIe)!"”.

B nto6om cnyvae pesynbTar NPUHATUS 3TOro KOHCY/NbTaTMBHOMO 3ak/toveHus fanekonaywimi: N3pavnb
06513aH MOKUHYTb OKKYNUPOBaHHble Tepputopun. CMOXHO HafeATbCA Ha WCMNOMHEHME 3TON 06513aHHOCTM.
OpHako rnaBHyto cBo 3agady Cyg BbINOMHWA: OH HAa3Ba/1 HapyLUEHUS HapyLWeHnsIMU. TemM He MeHee, faxe
ecnm Cyp, abCconoTHO npas, U NPOAO/HKUTENBHOCTL OKKYMauun He MMEET HPUANYECKOTO 3HAYEHWS, 3TO He
NOATBEPXAAET, UTO BPEMS HE UFPAET PO/, MYCTb U NOAUTUYECKON. MNoN0BUHA CTONETUA — AO0ATWIA Nepuo,
Ha MPOTSXEHWM KOTOPOro MPOM30LUA0 MHOrO MOMUTUYECKUX W3MEHeHWn. Hanpumep, ecnu cerogHs vy
CUTyauum OfHO UMS — «OKKyMnauums», 3TO He 3HAUUT, YTO Yepes CTo/MeTMe He ByAeT npeanpuHaTa nomnbiTka
3TO UMSA MOMEHATb Ha Apyroe, No3BO/AKOLLEe MPUCBOUTL cebe TUTYN Ha TeppuTopuio. Hanuume 3toro
KOHCYNbTaTMBHOIO 3ak/It0OYEHMA €CNM U HE U3MEHUT CUTyaumto r1o6anbHo, TO Kak MUHUMYM 3aTpygHUT
NOMbITKN CMbITb BPEMEHEM HapyLLEHNUS MeXAyHapOo4HOro npasa.
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Abstract

This article pays attention to the most controversial issues raised by the International Court of Justice (hereinafter also — the Court) in
its Advisory Opinion of 19 July 2024 Regarding Legal Consequences arising from the Policies and Practices of Israel in the Occupied
Palestinian Territory, including East Jerusalem. This Advisory Opinion is the second to deal with the Arab-Israeli conflict and is a logical
continuation of the first one. The Court confirmed what has been already obvious to the majority of the international community — the
fact of Israel's violation of international law in Palestine. Even Judge Sebutinde, who disagreed with the majority on almost every point,

174 JO Tomka, Abraham and Aurescu. § 37-38; JD Nolte and Cleveland. § 5; D Xue. § 9.

15 D Tladi. § 44-45, 58; D Brant. § 13; D Charlesworth § 16, 23, 26; JD Nolte and Cleveland. § 7.
176 D Tladi. § 44.

177 1CJ. Israel Advisory Opinion. § 133, 139, 196, 205, 221.
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