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AHHOTauusA

B cTatbe paccmarpuBaloTCs MNepCrnekTVBbl MEeXAyHapOAHO-NPaBOBOrO pPerympoBaHus
CMEPTOHOCHbIX aBTOHOMHbIX CUCTEM BOOPYXEHUI — «HOBOTO C/I0Ba» Ha PbIHKE OPYXUSI.
AHanM3npyoTca  cneumndmyeckme CyLLHOCTHbIE CBOICTBA [aHHbIX CUCTEM, a Takke
Hanbonee pacnpocTpaHeHHble MOoAXOAbl K BOMpocy 06 onpedeneHun Ccyb6bekTos,
OTBETCTBEHHbIX 3a WX HemnpaBOMEpHOe Wucnosb3oBaHue. [pyMBOAMTCA OnucaHune
BOEHHO-TAKTUYECKMUX XapaKTEPUCTUK CMEPTOHOCHbIX aBTOHOMHbLIX CUCTEM, MOAYEpKuUBa-
€TCA WX OT/IMYMe OT O6bIYHbIX BUAOB BOOPYXEHWI, B TOM 4nC/e CNOCOOGHOCTb CUCTEM
CaMOCTOATE/IbHO OMPeAEeNsiTh N atakoBaThb Le/b. ABTOP PackpbiBaeT pas/iMyHbIe NoAXoabl
K BMEHEHMWI0 OTBETCTBEHHOCTM 3a [EWCTBUSI Takmx cucTeM. KoHcTaTupyetcs Heueneco-
06pa3HOCTb HafeneHusl NocnegHNX CaMoCTOATeSIbHOM MPaBOCYObLEKTHOCTLIO, HECMOTPS
Ha onpeeneHHylo aBTOHOMHOCTb OT BO/M Ye/I0BEKa-oneparopa, KOTopoi oOHM 061a4atoT.
[leTanbHO aHa/IM3MPYHOTCSA apryMeHTbl CTOPOHHMKOB 3anpeta CMePTOHOCHbLIX aBTOHOMHbIX
cucTeM, BblABUHYTbIE MexayHapoaHbiM KomuteToM KpacHoro Kpecta v psagom Henpasu-
TENbCTBEHHBIX OpraHusauuii. Jebatnpyercs BO3MOXHOCTb NPUPaBHUBAHUS CUCTEM K yXe
CYLLECTBYHOLMM CyGbeKTaM npasBa, B YacTHOCTU KpuaMyeckum nuuam. B utore aBTop
KOHCTaTMpyeT HEeO6XOAVMMOCTb COXPAHEHUS B UX OTHOLUEHUWN «3HAYMMOrO 4es10BEYEeCKOro
KOHTpO/isi». B cBOK o4epefp, 3TO AACT BO3MOXHOCTb BMEHUTL COESHHHOE TeM CyObekTam
NPaBOOTHOLLEHWiA, KOTOPblE B COCTOSIHAW HECTU YTO/IOBHYHO OTBETCTBEHHOCTH MO MexXzy-
HapogHomy npaBy. B 3aBeplieHue penaetcss HeyTewuTeNbHbli BbIBO4 O TOM, 4TO
CTpem/ieHVe NOCTaBWTb [aHHbli BWA, BOOPYXEHWU/ Ha KOHBelep BOMPEKM OMNacHOCTH,
KOTOpasi B HEM 3ak/Ilo4eHa, CBUAETENLCTBYET O eryMaHn3aLm COBPEMEHHOIO 06LecTea
1, B ONpefesieHHol CTENeHN 1 A0 ONpeAeneHHbIX Npeaesios, yTpare UM YenoBeKoo6us.

KnoueBble CNoBa: WcKyCCTBEHHbI WHTENNEKT, MEeXAyHapoAHble MpecTyn/eHus,
CMEpPTOHOCHblE aBTOHOMHbIE CUCTEMbI BOOPYXEHWI, MexAyHapofHOoe rymaHuTapHoe
npaBso, «3/IEKTPOHHOE NNL0», «OTBETCTBEHHOCTL» poboTa

Ana untnposanus: Escees A.T1. «[pekpacHoe Aaneko»? VICKyCCTBEHHbIA UHTENNEKT 1
MexayHapogHble npectynnenus. JKypHan BLUS no mexdyHapooHomy npasy / HSE
University Journal of International Law. 2025. Tom 3. Ne 1. C. 4-28.

"Anekcanap MeTpoeuu EBceeB — [IOLEHT Kaheapbl MEX/AYHApPOAHOTO NpaBa, KaHaMAaT
I0pPUANYECKNX HayK.
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“Beautiful future”? Artificial intelligence and international
crimes

A. Evseev’
Russian State University of Justice, Moscow, Russia

apevseev@gmail.com
ORCID: 0000-0003-0697-0086

AHHOTauuA

The article examines the prospects for international legal regulation of autonomous
weapon systems, which are considered a “new word” in the arms market. The specifics of
these systems are analysed, as well as the most common approaches to who should bear
responsibility for their unlawful use. The military-tactical characteristics of autonomous
weapon systems are described and their difference from conventional weapons is
emphasised, including the specific feature that they independently select a target and
make a decision to destroy it. The article identifies various approaches to attributing
responsibility for the actions of such systems. It argues that it is inappropriate to grant the
latter an independent legal personality, despite the degree of autonomy they possess from
the will of the human operator. The arguments of supporters of the ban on autonomous
weapon systems put forward by the International Committee of the Red Cross and a
number of non-governmental organisations are analysed in detail. The possibility of
equating these systems with legal entities or other subjects is debated. Ultimately, the
author concludes that it is necessary to maintain “meaningful human control” over them. In
turn, this will make it possible to impute the actions of these systems to those subjects of
legal relations who are capable of bearing criminal responsibility under international law.
Finally, the disappointing conclusion is drawn that the desire to put this type of weapon “on
the conveyor belt” despite the danger it possesses, is a clear sign of the dehumanisation
of modern society.

Key words: artificial intelligence, international crimes, autonomous weapon systems,
international humanitarian law, electronic person, “the responsibility of robot”

Citation: Evseev A.P. “Beautiful future”? Artificial intelligence and international crimes.
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BeeaeHue

Lenbo cmambu sABRAETCA UccnefoBaHve NpUpofbl CMEPTOHOCHLIX aBTOHOM-
HbIX CUCTEM BOOPYXEHWWA C Tem, 4To6bl HaMeTuTb Hanbonee 3peKTnBHbIE
NyTN WX PEeryiMpoBaHus € MNO3ULMIA MeXAyHapOAHOro ryMaHuTapHOro npasa,
3aKpbITb «1akyHy 6e3HaKasaHHOCTW», 06pa30BaBLLYCA BC/EACTBUE TOrO, YTO B
CUy aBTOHOMHOIO, TO €CTb He 3aBUCALLIEro OT BOMIN YEel0BEKa, Xapakrepa aTnx
CUCTEM, OCTAeTCs HEesICHbIM CyObekT OTBETCTBEHHOCTU 3a COAEAHHOE MMM, a
Takke npoaHann3nMposaTb Haubonee pacnpocTpaHeHHble TOYKU 3peHUs Ha
AaHHY0 Npobnemy B OTEYECTBEHHO 1 3apy6eXHON AOKTPUHE.

WcecnepgoBanne npoBefeHO € WCNO/Mb30BaHWEM 0O6LLeHayYHbIX Memooos
Mo3HaHusA, B YaCTHOCTW aHann3a 1 CUHTE3a, a TakkKe CpaBHUTE/IbHO-MPaBoBoro,
NCTOPUKO-NPaBOBOrO U (DOPMasIbHO-LOTMaTNYECKOT0 METOL0B.

BoopyxeHHble KOHIMKTbI NocnefHnx et (BoHa B cekTope [asa,
crneynasibHas BOeHHasi onepaunsi BoopyxeHHbix Cun Poccuiickoin degepaunn
Ha TeppuTOpUM YKpauHbl U psg Apyrux) NocTaBuav nepes topuanyeckoit Haykow
N NPakKTWKO BOMPOCHI, OCMbIC/IEHME KOTOPbIX ellie HeJaBHO Kasasiocb yAenoM
nucareneii-haHTacToB: noBcemMecTHoe UCMnonb3oBaHne 6eCnunoTHbIX
neTatenbHbIXx annapatoB  (ganee —  BIJ/1A), cnoco6HbIX He  TOJSIbKO
kapTorpadmposaTb MEeCTHOCTb, HO M cbpacbiBaTb CMEPTOHOCHbIE TPYy3bl U
nopaxarb >KuMBble LUenW, pasHoro poga poboTM3NPOBaHHbIE  MalLMWHbI
pPa3MWHMPOBaHWSA, W,  HakKoHel,  «3Be3dHble  BOWMHbI»  (BO3MOXHOCTb
MCNoMb30BaHWA Ana  60eBbiX Ueneil KOMMEpPYECKMX CMYTHUKOB CBA3M
«CTapnunHK», BbIBEAEHHbIX Ha HU3KY opbuTy) (Lnpokopaa, 2024, c. 147-226).
CnosoM, BCe TO, YTO UMEHYETCH «HOBbIMU Pa3pyLUUTESIbHbIMU TEXHOMOTUAMU»
(BatypwuH, 2024, c. 13).

OpHako Hambosiee OXeCTOYEHHbIE [UCKYCCUM B HayYHbIX Kpyrax u cpeam
NpaBo3alUTHUKOB Pa3BepHY/IMCb BOKPYl TakK Ha3blBaeMbIX CMEPTOHOCHBIX
aBTOHOMHbIX CUCTEM BOOpYxeHui (ganee — CAC), cnocobHbIX HE TOMbKO B
[ONN CekyHObl nopaxaTb 3ajaHHble Lenn, HO U camoCTosATeNlbHO — 6e3
yyactua yenoseka — MpUHMMATb pelleHne 0 HaHeceHun ygapa. K ux uucny
OTHOCAT  M3paufbCKuii  camoneT-cHapsg «lapnus», cuctemy O6GOpPOHbI
«®anaHke» (3ayap, 2021, c. 312), B psfie NCTOYHNKOB — amMmepuKaHCcKme pakeTbl
«Matpuot» (Hassan, Osman, 2023, p. 466) n gpyrve. B nuteparype MOXHO
[axe BCTPETUTb YTBEPXAEHME, UTO nosiBneHne CAC 3HaMeHyeT co60li TPETbIo
peBoOMIOLMIO B BOEHHOM fiefie Nnocne U306peTeHns nopoxa n aToMHOro Opyxus
(Sauer, 2021, p. 237). N xoTa NOBCEMECTHOE WCMONb30BaHNE [AaHHbIX
TEXHOMOINIA, NO-BUAVMOMY, — [eno ByAyLlero, HET HUKaKUX COMHEHWIA B TOM,
4YTO B CNeaylLyx BOMHaX OHW nosyvaT elle 6o/ee LWMPOKoe pacnpoctpa-
HeHue, Yem cerogHs. A 370, B CBOK oyepefpb, CTaBUT Mof BONPOC MHOrne
npefcras/ieHNsl COBPEMEHHOIO Yro/IoBHOMO Mpasa, BKoYas MexayHapofHoe,
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pa3mbiBas NOHATUA MPECTYMN/IEHNA Y HaKa3aHWs, a Takke YCTaHOB/IeHEe camoro
cybbekTa OTBETCTBEHHOCTU (MM HE MOXET OblTb MaluMHa, XOTA Obl U «yMHas»,
MOCKOJ/IbKY €ee 3ak/loyeHve B TIOpPbMY He MMeeT cMbicna). FoBops cnosamu
Y. lom6po30, BCAKOE HOBOE KPYMHOE W306peTeEHMEe WM OTKPbITUE C He
MEHbLUEID TOYHOCTbIO OTMEYAaeTCss B KOAEKCaxX YrO/IOBHbIX 3aKOHOB, YeM B
PerncTpaumoHHbIX KHUrax naTeHTHbIX 61opo (JllobnuHckumia, 1930, c. 165).
AHann3 npasoBoro ctaryca CAC, conyTCTByWOLWUA pPacCMOTPEHMIO
npobnieMaTnkn OTBETCTBEHHOCTU MO MEXAYHapOAHOMY YrON0BHOMY Mpasy,
npegnonaraer nsyyeHne cnefyowmx BOMPoOcoB: 1) crneumdnka aTMX CUCTEM,
oT/iMyalwas WX OT WHbIX BWAOB BOOPYXEHWH; 2) aHanu3 Havbonee
pacnpocTpaHeHHbIX TOYEK 3pEeHUS Ha NPeaMET TOro, KTO AO/HKEH HECTU OTBETCT-
BEHHOCTb 3a WX WCMO/b30BaHVWe B HapyLUeHWe CTaHAapToB MeXAyHapoaHoro
rymaHwTapHoro npasa (NpoussoAuTeNb, oneparop, MofMTUYECKMe PyKOBOAW-
Tenu, BOEHaYasIbHUKM U T. A.); 3) LenecoobpasHoCTb Ha3HavyeHns HakasaHus 3a
HenpasoMepHoe ncnosb3osaHne CAC npy NOHMMaHWKM TOTO, YTO Nepes Hamm —
NCKYCCTBEHHbIi MHTENNEeKT (ganee — W), a He XUBOI YeNOBEK.

1. BoeHHO-TakTM4yeckue ocobeHHocTn CAC, 3HauuMble ans
MeXAyHapoAHOro rymaHuTapHoro npasa

Ewe B 80—90-e roab! NpoLioro CToNeTUs, Ha 3ape BTOPXEHNSA KOMIMbITEPOB B
ccthepy ynpaBneHusi, B HOPUANYECKOW [OOKTPUHE Obl/1 MOCTaB/IEH BOMPOC O
«MeTofle ABYX WHTENNEKTOB», YUYMTbIBAKOLLEM HaIMyMe Y BbIYUCUTESbHbIX
cuctem UM cnocobHOCTM CO3HaBaTb, NpeaBUAETb U XenaTb HacTynseHus
onpegenexHbix pesynstatoB (CyxaHoB, 1990, c. 72-73). VHbIMKM cnoBamu,
KOMMbIOTEPLI HaYaslIM paccMaTpuBaTbCA He TOMIbKO Kak MOJHOe CcpencTBO
OPrTEXHUKM, HO W Kak opyaue dopMannsauuy HEKOTOPbIX MbIC/NTENbHbIX
onepauuii, 6e30roBOPO4HO OTHOCUMMBIX paHee K HenpUKOCHOBEHHOW cdhepe
BHYTPEHHEro CyAeWckoro yb6exaeHus. [losswauck nepsble nybnuvkauum o
«MALUVHHOM  MpaBOCYAMM», TMpU  OTNPaB/EHUU KOTOPOr0 KOMMbHOTEPHas
nporpamma MnoMoraeT cyAbe CrpOrHo3npoBaTb WCXOA YroNoBHOIO [Jena,
COCTaBWTb MPOEKTbI COOTBETCTBYOLWMX peLleHnii u T. 4. (fonoeko, 2021, c. 32).
Torga ata uaes He npwxunacb, Xota 6ypHoe pasBuTUE MH(OPMALMOHHBLIX
TEXHOMOIMIA, Mpou3oweslee ABajuatblo  rogamu Mno3xe, 3HAYUTENTbHO
o6oratuio NPakTuKy, CBA3aHHbIE C OCYLLECTBIEHMEM NpaBocyamns. [ocTaTouHo
Has3BaTb MOSBMIEHME 3MEKTPOHHBLIX 6a3 AaHHbIX (Spyalwnii Tomy npuMmep —
«KoHcynbTaHTlAC»), BO3MOXHOCTb MNpPOBEeAeHUss cyaebHbiX 3acegaHuii Mo
BMAE0-KOH(hepeHL-CBSI3N, Nogayy MCKOBOrO 3asiB/IEHNS B 3/1EKTPOHHON doopme
n T. 4. OfHaKo ponb U PYHKLMM YenoBeka-Cyabn OCTaNnCh, B CYLLHOCTH, TEMA
Xe, 4yto K crtonetnme Hasad. [lo meTkomy 3ameyaHuio J1. B. [onoBko,
BO3MOXHOCTb untatb A. C. MNyLlIK1MHa He TONbKO B KHWXHOM BapuaHTe, HO 1 Ha
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3M1EKTPOHHOM HOCUTENE HUYero He namenuna no cytm (A. C. MyLwK1MH npy 3ToM
He npeBpallaeTcs B Kakoro-to HoBoro noata) (fonosko, 2019, c. 18). TouHo Tak
Xe MpPOTOKO/T MOXET OblTb HanMcaH TYCUHbIM MEPOM, LLIAPUKOBOW pPYUKOW,
oTnevyaraH Ha MuLyllell MalluHKe, COCTaB/eH B 3NIEKTPOHHON dhopme, O4HAaKo
TEXHWKA N3r0TOB/IEHNA HUKaK HE B/IUSET Ha CYLLHOCTb NMPOTOKO/A.

CkaszaHHoe, K COXa/IEHUI0, HEMPYMEHUMO K HOBEWLLIMM BULAM BOOPYXEHWNA.
Mporpecc Haykyn WM TexHUKM OykBaslbHO MOCTaBW/1 4YeN0BEYEeCTBO Ha rpaHb
chuanyeckoin 1 MopanbHOi KatacTpodobll. FgepHasi onacHOCTb, XMMUYEcKoe
OpyXue, BOWHA B KOCMOCE — BCE 3TO 3acTaBW/I0 HayKy MeXAyHapogHOro
Yro/I0OBHOTO Mpasa OnepaTvBHO pearvpoBaTb Ha Bbl30Bbl BPEMEHHU, f06MBATLCA
KpUMUHaNM3aUMM  HOBbIX AesiHuiA  (3Koumpa, nocsAratenscTBa Ha  Hauumo-
Ha/IbHO-KY/NIbTYPHOE Hac/neavMe HapoAoB M T.p4.), npucnocabnmeatb yxe
CYyLLECTBYIOLLME TEOpPETUYECKMEe KOHCTPYKLUUM KO BCE BO3HMKAKLWMM chopmam
mexgayHapopgHoii npectynHocTu (Kapneu, 1979). Ho kak 6bl TO HWM 6bln0,
CyObEeKTOM BCeX 3/104esiHnli  ocTaBasiCa  4desnioBeK, um3nyeckoe muo,
COBepLUMBLLIEE MNPECTynjeHne no MexXAyHapoJHOMY npaBy W JocTuruee
onpefeneHHOro Bo3pacta (Harnpumep, cornacHo Pumckomy ctatyty Mexay-
HapOAHOro YrosioBHOro cyaa — 18 net). MonbITku Xe npusHaTh topuanyeckoe
NNUO CyObEKTOM OTBETCTBEHHOCTM HE YBEHYa/IMCb YCNEXOM, U BOMPOC O
BO3MOXHOCTM TaKOro NpusHaHWs Nno MexayHapogHOMY YrosioBHOMY npasy CTaul
anckyccuoHHbim (EBcees, 2022, c. 105-112). MNMosieneHme CAC, no Hawemy
y6EeXAEHNI0, OMPOKMALIBAET CYLLECTBYHLLY napagurmy. UTo e HOBOTO OHU
BHOCSIT B BOEHHOE [1e/10 1, Kak CneAcTBue, B MeXAyHapoAHO-NPaBOBYH XWN3Hb?

CAC onpefensiTcs Kak CUCTeMbl, CMocobHble 6e3 BMmellaTeNbCTBa
yenoseka BblIOMpPaTb M Mopaxatb Lenu. ABTOHOMHas cucTemMa COCTOUT U3
CUCTEMbI YNpPaBNeHNs [OBMWKEHWEM U CUCTEMbl YNpaBfeHus JieTalibHbIM
opyxunem (CkypatoBa, KoposnbkoBa, 2019, c. 23). MNpuyem akcnepTbl Mexay-
HapogHoro Komwuteta KpacHoro Kpecta (ganee — MKKK) nogyepkuBatot, 4To
CHauyana 4enoBek akTuBmpyeT unm BeoguT CAC B felicTBue, Nnocsie 4yero oHa
CaMoCTOATENIbHO 3amnycKkaeTcs WM HaHOCUT yAaap, pearvpys Ha uHdopmauuio,
MOMYYEHHYI AaTyvMkamy W3BHE, M nojarascb Ha 0606LEeHHbI «npocunb
uenu». B cBOK ovepenpb, 3TO O3HAYAET, YTO OrNeparTop He BbIGUPAET KOHKPETHYIO
uenb 1 Jaxe He 3HAET, B OT/IMYME OT CriyYaeB NPUMEHEHNUS XMMUYECKOro WU/n
AAEPHOTO OPYXUS, Kakast IMEHHO Lefb 6bisia BbibpaHa, He 3HAET OH M TOYHOro
BpeMeHn n/unn mecTta, rae éyaet npumeHeHa cuna (MKKK, 2022, c. 445). Tem

CMMNTOMAaTUYHO, 4YTO Tak HasbiBaeMmble «Yacbl CyAHOrO [HS», M300paKeHHble Ha 06/IoXKe
amMepUKaHCKOro «BHNNETeHs yUYeHbIX-aTOMLUMKOB», HaunHas ¢ 2023 roga nokasbiBaloT 1 MUH.
30 cek. A0 MOMyHOYM, CUMBOSIM3VPYIOLLEN AdepHYto katacTtpodyy (Ans cpasBHeHus: B 1947 rogy
Yacbl nokasblBasM 7 MVH. [JO MOMYHOUM).
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cambIM, B OT/MYME OT OObLIYHOTO OPYXWS, OH OKa3blBAETCA «BHE KOHTypa
ynpasneHus» (aHrn.: man out of the loop).

B TO e Bpems B BOEHHO-TEOPEeTMYeCcKMX TpyAax BbIAENANT pas/ivyHble
CTeneHy aBTOHOMHOCTW, KOTOpble B TOW WM WHOW Mepe TpebylT ydacTus
onepatopa: 1) WM npepnaraer anbTepHaTUMBHbIE LEnu, OCTaBNAsA nocnegHee
CNnoBo 3a onepatopoM; 2) NN camocTosaTensHO BblGMpaEeT Lesb, HO onepatop
JomkeH ee noateepauTb; 3) W BbiGMpaeT M caMOCTOATeNIbHO onpeaensier
uenb, HO onepaTop BnpaeBe OTMeHUTb ataky; 4) N camocTtoaTensHO nsbupaet
Luenb M HaHOCMT MO Heil yaap 6e3 cornacoBaHuss C KeM Obl TO HW 6blNO
(Acquaviva, 2022, p. 96). Ctporo rosops, nocnegHuii cnydai un cumtaerca CAC
B Y3KOM CMbIC/IE 3TOr0 C/10Ba, OfHAKO B IUTepaType MHoraa K TakoBbIM OTHOCAT
n 6onee paHHve mMogudukauun, TpebyroLme B TOM WK NHOW CTEMEHU y4acTusi
onepaTtopa (aHrn.: man in the loop), Hanpumep, BIMJIA «Punep».

Cneuudmnyeckasa npupoga CAC o6ycnos/imBaeT MHOTOUUC/IEHHbIE PUCKA U
MOp&/ibHble AUIEMMbI, C KOTOPbIMU HEeu36exHO MpuaeTcs CTOSKHYTbCA B
cnyyae MpUYMEHEHUsT Takoro opyxwus. Kniouesoi Bonpoc: cMoxeT im CAC oT-
NNYNTb KOMBAaTaHTa, TO eCTb 3aKOHHYH BOEHHYHO Liefb, OT rpakAaHCcKoro mua?

JTOT CHOKET YXe BCTpeyasica B MNpakTuke MeXAyHapofHbiX CyaoB, B
yacTHOCTM B pgene XaHaH npomus [lepmaHuu («KyHOy3CKOe [Oero»),
paccmoTpeHHom EBponelickum Cygom no npaBam 4vesnoBeka (ganee — ECMY).
Ero cyTb cBOgunach K TOMy, YTO HeMeLkne cunbl B AdoraHuctaHe, AeincTeys no
HaBogke amepuikaHckoro BIJIA, HaHecnn ygap nNo 3axBayeHHOMY Tasimbamu
6eH30B03y, BC/eACTBME Yero norméan 91 n 6binm paHeHbl 11 MUPHBIX XuTenen,
He VMMEBLUMX HMKAKOrO OTHOLUEHWS K TeppopucTamM, a BCEro /vlb C/yYaiiHo
oKazaBLIMXcs psigom?. B atom gene ECMY B utore nmpulien K BbiBOAY, UTO
HEMEeUKMMU BflacTAMU He 6bl/10 AONyLWEeHO HapylleHue cTatbu 2 (MpaBo Ha
XM3Hb) KOHBEHLMM O 3awuTe npas 4YesioBeka U OCHOBHbIX cBo60oa 1950 roga B
ee npoueccyasibHO-NpaBoBOM acrnekte (06A3aHHOCTb He «pesynbrara», a
«CcpencTB» paccriefoBaHus).

Ho wucnonb3oBaHne CAC, HecpaBHEHHO 60nee paspylnTeNbHbIX, YeM
06bIYHbIA  6EeCNWIOTHMK-Pa3BeAUNK, BbI3OBET K JKU3HU [OMNOMHUTENbHbIE
npobnembl. Hanpumep, 4Tto AenaTtb B CryyYae, €cfivM B nporpamMmy paspabot-
4ynMKoB BKpanacb owunbka u CAC oTKpblIa OroHb No cBoum? Befb nopgo6Hoe
BO3MOXHO [faxe B Tex cgepax, KOTOpble OCBaMBa/IUCb Ye/I0BEYECTBOM Ha
NPOTSHKEHUN AECATWIETUA M B KOTOPBIX MPUMEHSIOTCA XEeCcTKne CTaHaapThbl
6e3onacHocTy 1 oxpaHbl Tpyga (A3C n npou.) (3ayap, 2021, c. 321). B cBsAsu ¢
3TMM OTHIOAb HEe LIOKUPYHLWER BbIrNSAUT MPOMEsSbKHYBLUAs B POCCUIACKON
nutepatype uHcopmauuss o Tom, 4to B 2013 rogy u3 6onee yem AByX ThICcad

2 Toppo6Hee cM.: Hanan v Germany [2016] ECtHR App no 4871/16.



oneparopoB BIMIA «Punep», KOTOPbIA NpubnmxaeTcs Mo CBOUM 6GOEBbIM
kadyectBam K CAC, 25 u4yenoBek [06POBOSIBHO CBEMU CYETbl C >KU3HbIO.
MeyasbHbIN Ncxod 06bACHAETCA G0MbLUOM NOTPELUHOCTLI0 NOSIYYEHHbIX B X04e
aBvapasBekn [aHHblX, BCMeAcTBMEe 4ero 6onee  MoMoBUHBLI  NOrUBLLNX
coctaBunu rpaxgarckme nuua (LWvpokopapg, 2024, c. 200). XOTA B yNOMSAHYTOM
fJene XaHaHa HEMELKUA NOSIKOBHUK Yepe3 CBOEro MOAUYMHEHHOTO Kak MUHUMYM
CeMb pa3 CBA3bIBA/ICA C OCBEAOMWUTENIEM W3 yncna araHckMx mMomxaxenos,
[abbl ybeauTbCs B TOM, 4YTO MOG/M30CTM HET MUPHbIX utenein (8 38
NoCTaHOB/EHWSA), N36exaTb Tparemm Bce paBHO He YAas10Chb.

3Ty xe npobnemy NoAHUMAET peLleHne BbICLIEro aiMUHUCTPATUBHOIO cyaa
3emim CeBepHbllii Peiin — Becthanus ot 19 mapta 2019 roga no Tak
Ha3bIBaeMOMY «MeMEHCKOMY Aeny», npusHasliee epmaHuio, Hapsgy ¢ CLUA,
OTBETCTBEHHON 3a yuwepb, HaHeCeHHbli HeusbupaTesibHbIMKU  aTakamu
amMeprKaHCKMX OPOHOB Ha WEeMEHCKMX XYCUTOB, KOTOpble KOOPAUHUPOBAIUCH C
HemeuKon aBnabasbl «PamwTaiii» (Eser, 2021, p. 237-257).

VMcnonb3oBaHne CAC cTaHOBUTCA elle 60nee COMHUTENbHbLIM, eC/iM 3HaTb
npeabicTopuo UX nosiBneHuss Ha cBeT. [pepwecTtBeHHukamu CAC  6bin
OPOHBI-yOuWiiLbl, KOTOpblE CTan WMPOKO npumeHATbes CLUA gns nukengauunn
MCNaMckux 3KCTPEMUCTOB, Hanpumep Y. 6eH NlageHa (aHrn.: targeted killings).
Mpy 3TOM rNaBHbIM ABMXYLLMM (DAKTOPOM, 3aCTaBuBLUMM 06PaTUTLCS K CTOSb
39K30TUYECKOMY MO Mepkam Hauyana HyneBblXx cnocoby y6uiicTea, cTanu
MHOTOYUC/IEHHbIE CKaHAa/Ibl, COTPACaBLUME aMepPUKaHCKyl0 afMUHUCTPALMIO
n3-3a NbITOK B N'yaHTaHaMo. MNo3aTomy, kak ykasbisan C. Xonmc, LIPY u MeHTtaroH
MPUHANN PELUEHNE BbIC/IEXMBATL W YHUUTOXATb MNOLAO3PEBaAEMbIX C LIEMbHo
n3bexarb He3aKOHHbIX METOAOB 3ajepXaHus 1 gonpoca (Xonmc, 2013, c. 141).
Mpuuem ecnn Bo BpemeHa [px. Bywa-mnagwero, no CBUAETENLCTBY Camux
oneparopoB BIJ/1A, HUKTO He obpalan BHMMaHWA Ha CONyTCTBYOLWWMIA yulep6,
TO YXe npu ero MpeeMHuKe CcuTyaums crasia MeHSATbCA K Jlydluemy.
OkoHuaTenbHoe peweHne 06 wucnonb3oBaHuM BIMJIA ana  nukengaumm
TeppopucToB npuHuMan b. Ob6ama: oco3Hasasd, 4YTO MOBGOYHLIMK XepTBamu
yfapa MoryT cTaTb MUPHbIE XUTENN, B TOM YUC/E XEHLUHBI U JEeTU, OH cuuTtai,
YTO HaHeceHve y4apoB MO XWMBbIM LENAM BO3MOXHO TOJIbKO MPWU HauIMYMK ero
npesnaeHTckoli caHkuun (Benukosuu, Crtioapt, 2024, c. 184-185). loBops
c/ioBaMu ynoMsiHyToro Bbiwe C. Xonmca, «npe3ngeHT 6ecnuioTHUKOB» npuwien
Ha CMeHy «npe3ngeHTy NyaHtaHamo» (Xonmc, 2013, c. 150).

YMEeCTHO HanoMHUTb, YTO K KOHLY npe3unaeHTcTea O6amMbl B pO6OTOTEXHUKE
npounsoLLes NpPopbIB, MOCNEACTBUA KOTOPOro CTaslv OYEBUAHLI /1A BCEro Mupa
yXe B Xofe TeKyLUMX BOMH. Peub naeT o Tak Ha3biBaeMoi TakTUKe «POEHNS» —
NPOBEeAEHNN aTak C HEeCKOMbKMX MO3ULMIA C noc/eaytoLlein neperpynnupoBKOiA.
BrJ1A, HesaBncMMO OT onepaTtopa, UMUTUPYIOT NOBeAeHWe nyesn, CTPEKO3, cTaun
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nTuL, aBTOHOMHO nepecTpaviBasi CBOE MECTOMO/IOXKEHWE B BO3AyXe, cObMpasch
M3 MasieHbKUX YCTPOICTB B KPYMHble KOMMMEKCHI M pacnajascb BHOBb Ha
aBTOHOMHblE eAanHnUbl (OBUYMHCKMIA, 2020, c. 163). 3T0 HeobxoaMmMo Ans Toro,
yTobbI paccesiTb BHUMaHWe cun MNMBO NpoTyBHKKA, Bbi3BaB «pasbasaprBaHne»
MX MOLLHOCTE Ha MHOXECTBO MEfKUX Leneli, KoTopble MOTyT OblTb CO34aHbI
[laxe B KyCTapHbIX YC/1oBusAX. VIHbIMY crioBamu, Lieneii 6yaeT HacTo/IbKo MHOTO,
YTO Bpar 3aBefOMO HE CMOXET nopasunTb KX Bce. Ho B cnyyae obmaHa cui u
cpencts MBO nogo6bHOro poga camoynpas/isieMble APOHbl ONSITb-Taku MOryT
CKMHYTb CBOI CMEPTOHOCHbI py3 Ha rpaxaaHckue 06bEKThI, YTO HE pa3 MMEsOo
MECTO B XOf€ HbIHELUHENO POCCUICKO-YKPAMHCKOrO NPOTUBOCTOSIHUS.

2. Anckyccna o neranbHOCTU ncnonb3osaHna CAC

OnucaHHble Bbile xapakTepuctukn CAC 06yC/noBUAM packosl BO MHEHMSIX
YUYEHbIX-MEX/AYHApPOAHNKOB MO BOMPOCY O TOM, C/legyeT v 3anpeTuTb
ucnons3osaHne CAC BO BpemMs 60eBbIX AeCTBWIA. OCHOBHbIE NO3WLMN TaKOBbI:
1) cnepyet NpsAMO Y HEABYCMbIC/IEHHO OTKa3aTbCA OT HenpefckasyeMbix CAC
UMEHHO M3-3a VX Hen3bupaTtesibHOro AenCTBuSA; 2) crieayeT oTkasarbCs OT UX
NCMONb30BaHUA A1 HAHECeHWs yAapoB MO XMBOWM cune; 3) KOHCTPYKTUBHbIE
ocobeHHocTn Tex CAC, Ucnonb3oBaHUE KOTOPbIX He ByAeT 3anpeLleHo, a Takke
nopsgoK UX MpUMEHeHMs AOMKHbl nognexarb perynupoBaHuto (MKKK, 2022,
C. 446-447).

Monaraem, 4YTO Hayka WMEET CBOK JIOTMKy 3BOMOUMM. [Mo3Tomy 3agjadva
3aKK4yaeTcd He B TOM, YTOGbI NonbITaTbCA 3aTOpMO3NTb ee pa3BuTne, a B TOM,
4yTob6blI BbIpabOTaTb HPABCTBEHHbIE, MPaBOBblE, 3KOHOMWYECKME MEXaHU3MbI
npeaoTBpaLleHnss naryGHOro BO3OENCTBMS ee  AOCTMKEeHWA Ha uYesloBeka.
B cBA3M C 3TUM yMeCTHO 06paTuTbCs K aHanusy aprymeHTauuu, KoTOopoii
onepupytoT npotuBHUKM CAC.

MopasibHo-smuueckuli apa2yMeHm: XW13Hb W 3[0pPOBbe YesioBeka He MoryT
6bITb MOCTaB/IEHbI B 3aBMCUMMOCTb OT 6e34yLUHbIX YCTPOICTB. Have rosops,
«aITOPUTMbl — MaLUMHHbIE MPOLLECChl HE AO/MKHbI PeLaTb, KOMY XWUTb, & KOMY
ymepeTb» (MKKK, 2022, c.456). B nogTBepxaeHue 3Tol No3uuum 06bIYHO
NPUBOAAT HawyMmeBlee peweHne $enepasibHOrO KOHCTUTYLMOHHOIO cyaa
(nanee — ®KC) @PPI 2006 roga o npaee c6buBaTb camonetbl. [locne
Tparmyecknx cobbituii 11 ceHTA6ps 2001 roga B Hemeukuii 3akoH 06
aBMaLMOHHON 6e30MacHOCTM 6bl/la BHECEHA HOpMa, AaBaBluasi NpPaBo BOCKaMm
MBO c6uBaTb BO3AYyLIHbIE CyAa, 3axBayeHHble TeppopucTtamu. B npouecce
paccmoTpeHuss pgena ®KC npuvwen K BbiBOAY: O06Xasniyemass Hopma
npotneBopeunt KoHCTUTYLMW, MNOMMMO NpPOYEro, Ha TOM OCHOBaHWMW, YTO
3a/10KHUKM, HaxogdAwmecs Ha GOpPTYy 3axXBAYEHHOrO CyAHa, B AAHHOM Crlyyae
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CTAHOBATCA MWCKMOUUTENBHO O6bEKTaMW, W60 rOCYAapCTBO NNLIAET UX XU3HU
pagy cnaceHus Apyrux nogei, Tem cambiM OTkasbiBas UM B YesloBEeYeCKol
LEHHOCTN. «lIcrnofib30BaHNe WX YHUUTOXEHUs B Ka4yecTBe CcpefcTsa [AnA
cnaceHusi Opyrux Nniogei, — roBOpuUTCA B peLleHnn, — npeBpallaeT KX B
npegmeT W JMWIAET WX Mpas, MOCKO/bKY TOCYAapCTBO B OfHOCTOPOHHEM
nopsiike pacnopskaeTcs WX XU3HAMW, KOTopble, Oyayun >xepTBamu, camu
HyxaawTca B 3awmTe» (LLBabe, Maliccnep, 2018, c. 48). AHaNOrMYHbIN NOAXOA,
ncnonb3yercsa CTopoHHuKamu 3anpeta CAC Kak Opyxusl, HECOBMECTUMOro C
4yenoBeyYeCckUM JOCTOMHCTBOM.

Norvka paccyxgeHnii 3gecb credylowas. Y 4enoBeka ecTb CcB0o6oAa
HPaBCTBEHHOIO BblGOpa M YyBCTBO OTBETCTBEHHOCTU, KOTOPbLIMU OH PYKOBOACT-
BYETCS B CBOMX MOCTYMKax W AeNCTBUAX, B TO BPEMS KakK Yy HeoAyLUeB/IEeHHbIX
npegMeToB (HanpuMmep, MalluH 1 NporpaMmMHOr0 obecnevyeHunst) Ux Het. B cBowo
ouyepefpb, COXpaHeEHWe 3a 4e/loBEKOM CBOGO/bI Bbl6opa TpebyeT BO3MOXHOCTU
obgymarb CUTyaumilo M MNPUHATbL pPELUEHWE Ha OCHOBaHWW CAeflaHHbIX UM
BbIBOJOB. B MHOM cniyyae MOXHO cka3aTb, YTO He Obl/I0 HU OTBETCTBEHHOIO Y
3TUYHOTO NPUHATUA PELLEHUS, HA NMPU3HAHWUA YE/TOBEYECKOro JOCTOMHCTBA TeX,
KTO cTanl 06bEKTOM HanageHust unam noctpagan ot Hero (MKKK, 2022, c. 456).

OpHakKo 3TOT apryMeHT OTYaCTU CHUMAaETCA CeAyoLWMMN COO6paKeHNAMN.
[MoABepXeHHOCTL YenoBeKka 3IMOUMAM — CKOpee HefocTartok, Hexesnu
[OCTOMHCTBO MpU NPUHATUM MOPasIbHO OTBETCTBEHHBIX pelueHnii. CAC no mepe
cBoero passutuss OGyayT npuobpeTarb Bce 60/1€e TOYHbLIA U COBEPLUEHHBIN
Xapaktep, TOrja Kak 4esioBek-ornepaTop OCTaHEeTCs TeM Xe: PUCKYHLUM
HenpaBW/IbHO WHTEPNPETMPOBaTL MOJlyYEeHHbIE CBEAEHUS, MOABEPXEHHBLIM
YTOMJIEHWIO W cTpeccy, U T. 4. OTyacTu 3TM COOBPaKEHUS CO3BYYHbI TEM,
KOTOpble BbICTABNAT CTOPOHHWKA BHEAPEHWUS aBTOHOMHO YMpas/ifeMblX
aBTOMOGUNEl: nocnegHue AEMOHCTPUPYIT ObICTpbIA nporpecc, Torga Kak
cnocobHoCTM BOAMTENEe MO yNpaBieHWI0 TPAHCMOPTHbIMK  CPeacTBamMu
ocTatoTca HensMeHHbIMu (PymsaHues, 2023, c. 19).

TexHuyeckull ap2yMeHm: He COBCEM S$ICHO, [0 Kakoro YPOBHA [OLIN
TEXHUYeCKne ucnbiTaHuss ©  6oeBoe npumeHeHne CAC B pasnnyHbIX
rocygapcreax. Bo MHOrom sta nHgopmaums octaetcs 3acekpeueHHol. Cyas no
coobueHmsam CMU, nuampytoT 3geck CLUA 1 U3paunnb, ncnonb3yowmii B xoge
HblHelLHero npotusocTosAHMA ¢ XAMAC nporpammy «J/laBaHga» ¢ npuMeHeHnem
anroputMoB MW, oT/iMyaloLLytocsi BbICOKO MOrPeLHOCTL0. BO3MOXHO, B 3TOM
KOHTEKCTe credyeT ynomsiHyTb Kutai n Poccuio. HaBepHsika COOTBETCTBYOLLME
pa3paboTkv BefyTCs B rocyjapcrsax — uneHax EBponeiickoro cowsa, npexae
Bcero lepmaHun un Benukobputanun (Bernwes, 2023, c. 73). Korga atm
TEXHOMOMMK, PEBO/IOLMOHHbIE MO0 CBOEMY XapakTepy, OyayT NpUHATbI Ha
BOOPYXEHWE W Ha4YyHETCA WX MaccoBOe npumeHeHue B 6010, OHW ycnekoT
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noryéutb HECMETHOE KO/IMYECTBO HEBUHHBbIX >XWU3HEW, npexae uyem OyayT
BbISIBMIEHbI W MCMNpaBfeHbl AedekTbl, MOCKObKY OHWM MpucyLiy BOOGLLE /060
TexHuke. Ho ecim B XX BeKe Ha MHOIOYUC/IEHHbIE XEPTBbl MNEPBbIX JleT
NMPUMEHEHNST HOBbIX BOOPYXEHW (Tex >e LennenvnHoB) 4erloBEeYeCcTBO
MPUBBLIYHO 3aKpbIBaO rnasa, To B XX| Beke, Ha4YepTaBLUEM Ha CBOUX 3HAMEHax
NPUHLMN TyMaHusMa, MUPUTLCA C MOAOOGHbIM YXe Henb3s. A TO, YTOo Takue
JedekTbl OyayT, BMOHO Ha MNpumMepe TeX e YyAapHbIX KBafpOKONTEpOoB,
OCHALLEHHbIX CUCTEMaMu pacrno3HaBaHWa Jiul, KOTOpble MNPUMEHS/INCL
amepukaHuamy npu  NuKBMAauuM NULEPOB TEPPOPUCTUYECKOTO MOAMOSbA.
BoiBwnii npe3ngeHt CLUA B. Obama C ropeybio KOHCTaTMpoOBasl, YTO TOJIbKO
OAMH W3 4yeTblpex youTbix BIJIA 6bi1 YHUUTOXEH HamepeHHo (Xonwmc, 2013,
c. 144). 310 03HayaeT CKpbITOe Mpu3HaHue Toro chakta, 4To yaapbl BMNA,
BEPOSITHO, YHUYTOXAIOT /UL MOXOXMX Ha TeppopuCTOB JII0Aeli Ha OCHOoBe
KOCBEHHbIX floKa3aTe/bCTB.

BOT 4TO nuweT B CBOeil HawywmeBlUel kHWUre «[poH-ybuiiua» oneparop
60eBoro 6ecnunoTtHrka K. CTioapT: «“MNpepatopbl” («yMHbli» Bug BMIA. —
lMpumey. asm.) GbINN TEXHONOTMYECKMM Yy[4OM, HO OHM BCE elle OCTaBasIMCb
BCEro NULb TEXHWUKOW, N A 3Has1, YTO B /IOOYI0 CEKYHY YTO-TO MOXET NONTU He
Tak. Kamepa MOXeT BbliTW M3 CTPosi 6€3 NPUYMHBI, UIN KPbIbS APOHA MOTYT
obnefeHeTb M3-3a HU3KMX Temnepartyp... OAHO HEBEPHOe [BWXKeHWEe Wn
TexHonormyeckas owmnbka, M BCe HawM ycunusa OyayT CBefeHbl Ha HeT»
(BenvikoBuy, CTroapt, 2024, c. 229). 310 roBopuTcs 0 6ecnuioTHMKax, KoTopble,
B 06OLLEM-TO, YXXEe YeTBEPTb BEKa OCBaVBAKOTCA YE/T0BEYECTBOM U B BOEHHbIX, 1
B Cyrybo MUpHbIX Uensx. YTo e roBopuTb O COXHEAWNX cuctemax
nopaxeHus LUeneii, Kotopble camu OyayT BblOMpaTb >XEpTBY, MNPUHUMATb
pelLeHne 0 HaHECEHWM yaapa 1 YHUUTOXaTb ee. CKOJIbKO YeN0BEeYECKUX XU3HE
npuaeTcs NoMoXMTb Ha asiTapb OCBOEHWS HOBOW TEXHWKW, Npexae yem ee
MCNo/b30BaHKe BOMAET B HOPMasIbHYHO KOME?

Ho un 9aT10T aprymeHT MOXeT ObiTb MOCTaBMeH MOf4 COMHEHMWe.
Wcnono3osanme CAC cO BpeMeHeM CHWU3WUT NoTpebHOCTb B nexorte, Ha A0/110
KOTOPOW MPUXOAMTCA OCHOBHOE KO/IMYECTBO NOTepb B /1060M BOOPYXEHHOM
KOHQU/IMKTE. He WCK/YEHO, YTO YXe K KOHLY TeKyllero Beka 4esioBe4ecTBO
npuaeT kK 60pbbe pob0oTOB, CBOETO pofa «BOWHE MalluH», BOcneTol I Yanncom
n gpyrumun nucatensamm-cpaHtactamu. OHa 0CBO60ANT OT BOMHCKOW NMOBUHHOCTU
MW/I/IMOHbI  MYXUYMH, a cpaxareca 6ygyT CAC u wux adanorn. [Mpuyem
BbICKa3aHHOe COObpaXeHne MMeeT Takke MeHee YMO3puTeibHoe 060CHOBaHMe:
Jaxe yacTuyHoe 3amelleHne nuyHoro coctasa CAC Bce paBHO npeacTasniseT
coboii 6onee rymaHHbln Ccnoco6 BeAeHUs BOWMHbI, 4YeM GeCKOHEeYHble
cyxonyTtHble onepauumn. Kcnonb3oBaHne CAC npexae BcCero no3sonuT
COXPaHUTb >XW3HN «CBOWX» CONAAT, MyCTb MOKa W He [aBas BO3MOXHOCTU
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NOMHOCTBLI KYNMPOBaTb «U3AEPXKW» B BUAE COMYTCTBYIOLLEN rmbéenn MMpHoro
HacesieHUss co CTOPOHbI NpoTuBHUKa (Beruwes, 2023, c¢. 73). MNomumo npoyero,
CHMMaeTcsi npobsiemMa MCUXO0sI0rMYEcKol peabuanTauum BOEHHOCYXaLLMX,
MOSIB/IEHUA Y HUX «BbETHAMCKOrO CUHAPOMa» W T. f., MOCKOSIbKY BCHO «TPA3HYHO
paboTy» 3a HuXx ByayT Aenartb 6e3dyluHble U anonTUYHble poboThl, Waas Tem
caMblM CO/AATCKYHO MCUXMKY.

HakoHel, ropuduyveckuli apaymeHm NpoTUBHUKOB BHeapeHus CAC coctouT
B TOM, YTO C TOYKM 3PEHUA MEXYHApPOLHOro ryMaHwTapHoro npasa (fanee —
MIT1) BavKHEMLIMM HeOoCTaTKOM AaHHbIX CUCTEM ABSETCA HenpeackasyemocTb
N 06e3/MYeHHOCTb CybbekTa OTBETCTBEHHOCTM 3a WX HenpaBoMepHoe
ncnosnb3osaHve. Kak otmedatot akcneptbl MKKK, «ecnu niogun, oTBETCTBEHHbIE
3a npumMeHeHne CAC, He cCMOryT pasyMHO MNpefiBUAETb, YTO MMEHHO BbI30OBET
cpabarbiBaHMe 3TOM CUCTEMbl, TO OHW He CMOryT KOHTPO/IMPOBaTb W
orpaHuyvBaTh MoCNefiCcTBUA ee NPYMeHeHUs, Kak Toro Tpebyet MITI... FoBopsA
KOHKpeTHee, ecnu yHkunoHnposaHme CAC HenpospayHo, TO 04K, Ha
KOTOPbIX BO3/10)EHa OTBETCTBEHHOCTb 3a NpumeHeHue Hopm MITI... 6yayT He B
COCTOSIHUM pasyMHO OMpefenuTb, SBMSETCA /N 3Ta CUCTEMA 3aKOHHON C TOUKM
3peHusa MI» (MKKK, 2022, c. 454—455).

Hwxe Mbl pacCMOTPVYM OCHOBHblE MOA&/ILHOCT OTBETCTBEHHOCTU, KOTOPbIE
npegnaraloTcs B nMteparype, OfHaKO Aaxe Ha 3TOT apryMEHT Hall/IMCb CBOW
[oBofbl contra. Camblii Nerkvii NyTb NPeoA0EeHNS «/1aKyHbl 6e3HaKka3aHHOCTU,
0 KOTOpOW roBopuT KpacHblii KpecT, — npu3HaTb camy po60TMU3VPOBaHHYHO
CUCTEMY «3MEKTPOHHbIM fINLOM», CYObEeKTOM npaBa, CroCO6HbIM HeCTU
IOPUAMYECKYI0 OTBETCTBEHHOCTb. Kpome TOro, B OTHOLUEHUW /1060 CUCTEMbI
BOOPYXEHWI HMKOrga Hefb3si CO CTOMNPOLIEHTHON YBEPEeHHOCTLIO OnpeaenuTb
YpOBeHb ee 3aBWCYMOCTU OT KOHTPO/IA CO CTOPOHbI Yenoseka (3ayap, 2021,
c. 310). Ecnn pykoBOACTBOBATbCA JIOTWKOW NPaBO3alUTHUKOB, TO B TakoM
cnyyae cnefyet 0TKasaTbCHA OT J10ObIX COBPEMEHHbLIX BWAOB BOOPYXEHWUI W
nepenTn K nasikam, HOXam W, Kak WCK/IYEHWE, K OrHeCTPesIbHOMY OpPYXWHO,
KOTOpPOE, BNPOYEM, TOXE MOXET «0O6MaHyTb» CBOETO BriafesbLia 1 faTb OCEUKY.

Mexay Tem [Jaxe B C/OXHENWNX CUCTEMAx COBPEMEHHOIO SAepHOro
OPYXWs, MOCTPOEHHbIX Ha MPUHLMMNE «ABOWHOTO KOAMPOBAaHUA», TAe KEM-TO
OTAaHHbIi NprKa3 AO/MKEH ObITb NepenpoBepPEeH AOMKHOCTHLIM IMLOM BbICLLErO
paHra, NpUCyTCTBYET Onpefe/ieHHas CTerneHb YesloBe4YecKoro KoHTpons. bornee
TOro, YenOoBEK MOXET OC/yLlaTbCA MPECTYMNHOro npukasa, Korga Kak MaluvHa
HMKOTga STOro He chenaer. ApuyaiiluMm NPYMEPOM 34eCb MOXET CYyXWUTb
LUMPOKO M3BECTHbI «Kalyc MNeTpoBa». B 1983 roay, B pasrap X0/104HOW BOWHbI,
COBETCKasA CMyTHUKOBAas cucTemMa paHHero ornoseLleHus npuHana yyeHns HATO
«3bn Apyep» 3a NpPMMEHEHMe TaKTUYeCKoro A4epHOro opyxus. Hawa ctpaHa
JO/KHa 6blna MIHOBEHHO HAHECTU OTBETHbIA SAepHbIA  yaap, OfHako
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nognonkosHuk C. [leTpoB pewwun, 4YTO TpeBora /NoxHasa, W nepegas
BbILLECTOSLLEMY KOMaHAOBaHUO OT6OM, NpefoTBpaTuB TeM CambiM SAEPHbIN
anokasmncuc (dayHudr, 2023, c. 175-179). CToUT 11 rOBOPUTb, YTO B C/lyyae ¢
CAC wnx pocTouHCTBO (CBOGOAA OT 4esloBeYeckoro chaktopa) B aHasIorMyHol
cuTyaummn 06epHynock 6bl HEMOMPaBUMOI Tpareguei.

C yuyetom nosuumm MKKK, MHOXECTBO HenpaBWUTENbCTBEHHbIX OpraHu3aLumil
(Stop Killer Robots!, Article 36 wn pgp.), hunaHTponbl ¥ oOpraHM3aropsbl
IT-nponssoacTe N. Mack n C. Bo3Hsik, MHOTMe Apyrune nvaepbl 06LEeCTBEHHOIO
MHEHWS [enalT BCe BO3MOXHOe, 4TOObl [06WTbCA 3anpeta AasibHeilel
paspabotkn CAC nyTem pacnpocTpaHeHus Ha HuX faelicTBus KoHBeHuuu O
3anpeLeHn unM OorpaHnuyeHun MNPUMEHEHUS KOHKPETHbIX BWUAOB OO6bIYHOIO
OpYXKsl, KOTOpble MOTYT CUYMTATLCA HAHOCALMMW 4Ype3MepHble MOBPeXAeHus
UNn umewLmMMn HeusbupaTenbHoe pgelictBne 1983 roga (aanee — KHO).
HaunHasa ¢ 2019 roga COCTOSI/IOCb HECKO/IbKO payH0B NeperoBopoB NO 3TOM
npobneme, OAHaKO AOCTUYL KOHCEHCyca MNoKa He yAanocb W, NpUHMMas BO
BHYMaHMWE HbIHELLUHIO «3MMY B 06/1aCTU KOHTPO/IA BOOPYXeHUIA» (3ayap, 2021,
c. 305-306), Bpag nu ypactca B o0603pumom 6Gyayuiem. B uacTtHocTu, B
npowsom rogy Poccusi nporonocosana npotus pesontiounn «CAC BOOPYXEHU»
L.77 Ha 79- ceccun MeHaccambnen OOH no Toii MpUyYMHE, YTO BO3MOXHbIE
fdebartbl A0/MKHBbI BECTUCH UCK/THOUNUTENBHO Ha NOLWaAKe, CO34aHHOl B pamKax
KHO [pynnbl npaBuTeNbCTBEHHbLIX 3KcrnepToB no CAC; nmepeHoc Xe 3Toi
AViCKyccun Ha apyrve nnowagku, B Tom uncne OOH, niav 3anyck napasisienbHbixX
MPOLIECCOB C TOUKM 3peHnst ML, PO npefcTaBnsieTcs KOHTPNPOAYKTUBHBIMS,

Bmecte c TeM He CTOUT pucoBaTb KapTWHY Cyrybo B MpauyHbIX TOHax.
3arofbl Auckyccuii ypanocb cfenatb HemMaslo, B Y4acCTHOCTU MPUHATL Ha
6-1 O630pHOl koHbepeHumn KHO (KeHeBa, 13-17 pekabpsi 2021 roga)
11 pykoBoAALWMX NPUHLMNOB B OTHOLWeHUM CAC. K HUM OTHOCATCA criefyrolme:
B MX OTHOLLUEHWWN MONHOCTLIO MPOAO/IKAET NPpUMeHATLCA MITT; OTBETCTBEHHOCTL
yesioBeka 3a pelleHne N0 WX MCMOMb30BaHUIO AO/MKHA OblTb COXPaHeHa;
OTBETCTBEHHOCTb 3a MNOC/eAcTBUA ucnonb3osaHuss CAC pgoskHa ObiTb
obecneyeHa B COOTBETCTBUM C MEXAyHapoAHbIM NpasoM, Bk/4as
YCTaHOB/MIEHME «LEMNOYKM KOMAaHAOBAHUA W KOHTPOSS CO CTOPOHbI JIOAEN»;
rocygapcteaM HeobxoAVMO pellnTb B COOTBETCTBUMM C UX MeXAyHapOoaHbIMU
obsasatenbcTBamMu, NpU Kakux obcToATenbCcTBax npuMeHeHne CAC ans HUX
Henpvemnemo; cnegyet npuHUMaTb B pacyeT PUCK nonagaHua 3Toro OpyXus B
pyKu TeppopUCTOB U T. A.*

3 URL: https://www.mid.ru/ru/press_service/1979940/.
4 URL: https://ccdcoe.org/uploads/2020/02/UN-191213_CCW-MSP-Final-report-Annex-Ill_Guiding-P
rinciples-affirmed-by-GGE.pdf.
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Takum o6pa3om, nepes Hamu camble 06LIME PEKOMEeHAALMN, KOTopble noka
He [alT BO3MOXHOCTM 3aK/HuMTb 3apOXAAlLMIACA BW, BOOPYXEHWUl B
XECTKMEe MpaBOBble paMKu, OAHAKO OHM 33JalT BeKTop AasibHelilero
MeXayHapofHO-NpaBoBoro  perynupoBaduss CAC 1, [/1aBHOE, OvepuuBatoT
KOHTYpbl ~ MOJIEMMKM 06  OTBETCTBEHHOCTM 3a WX HernpaBOMepHoe
1CNo/b30BaHMe.

3. 3a mexagyHapoHble NPecTynieHns — «3NeKTPOHHasA
OTBETCTBEHHOCTb»?

WTak, Hanbonee pagukanbHbIM — €C/IN He cKa3aTb 3K30TUYECKUM — BbIXOAO0M
n3 cutyaumn Buautca HageneHme CAC CaMOCTOSITENIbHON nNpaBoCybObLEKT-
HOCTb0, MO3BOAIOLLEN OTBEYaThb 3a NPECTYNIEHNSA N0 MEXAYHapPOAHOMY Npasy.
dakTnyeckn peub UAET O (POPMMPOBAHMM HOBOTO BUAA HOPUANYECKOW
OTBETCTBEHHOCTW — 3/1IEKTPOHHOW, W MNOSB/IEHNM HOBOTO Cy6bekTa npaBa —
«3NEKTPOHHOI NMNYHOCTU» C HABOPOM onpeaeneHHbIX Npas 1 06s3aHHOCTEN.

JT1a ugea He Tak abcypaHa, Kak MOXET mnokasaTbCs Ha MepBblil B3rNsA.
Bonee Toro, B goknage Komuteta no npaBoBbiM Bonpocam EBponapnameHTta
2017 ropa cogepxutca Npu3bliB HafenuTb CaMbiX pa3BUTbIX pobotoB u NN
Takum ctartycom (n. 8)°.

B cOBpeMeHHbIX MOCTTYMaHUCTUYECKUX WCCefoBaHUsX, AENCTBUTENBLHO,
yAensaeTca MHOro BHUMaHUA naee KOHBepreHuun npas YenoBeka, XMBOTHBIX U
po6oToB. Tak, 6paTbsi HaWKW MeHbLUME YXe HageneHbl OrpaHUYeHHoN’
NpaBoCYyOGbLEKTHOCTLID B HEKOTOPbIX cTpaHax. Hanpumep, B LUBeliuapuu,
KoTopas nolwna gasiee BCeX B MpaBoOBON 3aliMTe XMBOTHbIX. B 2002 rogy B
MpaxaaHckuii kogekc (panee — K) aToro rocygapcrsa 6bia BHECEHA HOpMa,
onpefensiollan XUBOTHbIX Kak CyllecTsa, a He Bewy (B 2009 rogy cooTBETCT-
BYIOLLEE NOSIOXKEHNE «A0POCA0» A0 KOHCTUTYLMOHHOIO YpoBHS) (MeayLleBCKuiA,
2024, c. 179). B HoBoli 3enaHaunu, TpaguUMOHHO YyAenswllein 6onbuioe
BHYMaHWe BOMpocam 3KOJI0rMK, CyGbekTamy npasa Npu3HaTCs 3eMIU U PEKN.
B 2015 ropy cyabs B ApreHTUHe cyen opaHrytaHa h3nyeckum NnLom (XoTs B
2022 rogy amepuKaHCKWA Cyf, OTKasasl B MPaBOCYOGbEKTHOCTU C/IOHY MO KNYKe
Xannu) (Swart, 2023, p. 597). Kak 3ametun A. I PymsaHUEeB, B NpaBOBOii
peaslbHOCTW HEMAa/O UHbIX ABAEHWIA, NPEeTEHAYIOLWMX Ha 060CO6EHHbIN CTaTyC,
Hanpumep, nNpoLusbie 1 ByayLime nokoneHns ngein (MK MoxeT oxpaHaTb npasa
3a4aToro, HO ele He poauBluerocsl pebeHka, a YronoBHbIA Kogekc —
ycTaHaBnMBaTb OTBETCTBEHHOCTb 3a OCKBEPHEHVE MeCT norpebeHmnst yConLumx)
(PymsHueB, 2023, c. 16).

5 URL: https://www.europarl.europa.eu/doceo/document/A-8-2017-0005_EN.html.
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Cyb6bekTamMy npaBa MHOrga Mpu3HAOTCA  Aaxe Ayxn U NoAo6Hble
TpaHcUeHAeHTasbHble ABNeHns. Hanpumep, B IHAuM cornacHo npeueaeHTHOMY
peweHnto Bbicokoro cyga bombess no pgeny Pramatha Nath Mullick v.
Pradyumna Kumar Mullick (1925) wuHAyncTCKMEe  MAO0MbI  NPU3HAKTCA
IopuanMyeckumMy  nuuamu, npuyem B MHTepecax ugona B Cyfe BbICTynaeT
YyesioBeK, Ha MOMeYeHWn KOTOPOro HaXOAWUTCH WMAOM U KOTOPbIA HagensieTcs
npasamMu ynpasnsoWwero no aHasiormm ¢ npasamMun ynpas/isoLEero MMyLLECTBOM
HecoBepLUeHHoneTHero HacnegHuka (Magxnes, BoliHmkanuce, 2018, c. 31).

OxwupgaeMbiM 06pa3oM CTOMb paAvkasibHbIA NOAXOA, K PELLEeHNo Bonpoca o
NpaBOCYyObLEKTHOCTM  HATOMKHY/ICA Ha psAg  BO3pakeHuidl. B Haubonee
KOHLEHTPMPOBAHHOM BWAE OHWM UW3/I0OKEeHbl B Joknage npefcejarens
KoHctutyumoHHoro Cypa P® B.[. 3opbksHa Ha Xl MeTepbyprckom
MeXayHapogHoMm  opuanyeckom  hopyme.  Bo-nepBbix, 0603HaYeHHOE
aHTponomopdnueckoe HanpasfieHWe B HOPUCIPYAEHLMU, BO BCAKOM crlyyae
noka, SIBISIETCS HE MarucTpasibHON, a MapruHasibHOW NNHWMER pasBuTUs, a
MOTOMY He MOXeT NpeTeHAoBaTb Ha YHUBEPCASIbHOCTb. BO-BTOPbIX, CTOWT
NMOMHUTb, UTO Ye/noBEeK — CYLIeCcTBO couuaibHoe. «MOXeM v Mbl
yTBepxaarb, — Bonpowaet B. . 3opbknH, — 4to VI nopgobeH yenoseky u
obnagaer HeoTbeM/IEMbIM OT COCTOSIHUS Cy6bekTHOCTM B cdiepe npasa
COOTBETCTBYIOLLUM HAboPOM MPaKTUYECKNX HABbIKOB M CTEPEeOTUNOB NOBEeAEHNS
B o06LlecTBe, (hOpPMMPYyeMbIM YENOBEKOM B pamKax BCEro crnektpa ero
COLMasIbHOTO B3auMoAeincTena? OTpuuaTesbHbIi OTBET Ha MNOCTaB/EHHbIV
BOMPOC 04eBUAEH»S.

B camom gene, 4enoBek OCTaeTCs Ye/T0BEKOM /IULLb TOTAA, KOr4a CoXpaHaeT
(n peannsyeT B COBCTBEHHOWN AEATENbHOCTU) CBSA3b C KY/ILTYPOW Kak CryCTKOM
onMbiTa NpeabiayLiMx MOKOMEeHWA, C WX OBEeLLeCTB/IEHHbIM TBOPYECTBOM, C
nctopuein, Kkotopasi, BblpaXasCb HA3bIKOM OGUXEBMOPUCTOB, Onocpeayet
«peakLuio» Ha COOTBETCTBYHOLUME «CTUMYSbl». YenoBek He mMpocTo, Nofo6HO
NPUMUTMBHOMY aBTOMATy, «OTBEYaeT» Ha NogaBaemble U3BHE «KOMaHAbl», ero
OTBET KOPPUIMPYETCA Ky/bTypoid, MOpasibio, 3HaHWEM COBCTBEHHOIO MPOLLIIONO
1 NPOLLIOrO CBOErO Haposa.

B.[l. 30pbkvH BblABUraeT aprymeHTol W Cyry6o YroioBHO-NPaBoOBOro
xapaktepa. ¥ NN HeT HM Cy6GbLEKTUBHOW CTOPOHbI, BWHbI Kak BHYTPEHHEro
MCUXMYECKOTO OTHOLLEHUS K COBEPLUEHHOMY [esHUI0, HU 060C06/1eHHOr0
UMyLLECTBa, NpUHaA/Iexallero eMy Ha kakom-mbo BELLHOM npase, U3 KOTOPoro
BMOC/IEACTBUM MOXET 6biTb BO3MeELLeH yulep6’. VI ¢ 3TUM C/MOXHO He
COrNlacuUTbCA.

8 URL: https://ksrf.ru/ru/News/Speech/Pages/Viewltem.aspx?Param|d=98.
7 Tam xe.
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He cekpeT, u4TO Yro/ioBHOE npaBo, BK/YaA €ro MeXayHapoaHYH
COCTaB/ISAIOLLYIO, 3MKAETCA Ha NPUHUMNAX aBTOHOMUM YE/I0BEYECKOW JIMYHOCTU
1 cBOGOAE ee BOMU, yXOAAWMX KOPHAMU B OUNOCOIMIO0 HEMELIKOTO naeanmama.
OTctofa, KCcTatn ckasaTb, 6epyT cBOe Hayaslo KOHUENUUU «OTBETCTBEHHOCTH 3a
BbIOOP )KM3HEHHOTO MyTM» W T. M., KOTOPbIMM COLMOMIOTMYEcKas LiKona
Yro/fIOBHOIO npasBa 0O0OCHOBbLIBAET HEOOXOAMMOCTb 60pbObI C 3aKOpeHesNbIMU
NPEeCTyNHUKaM1 MOMVMMO COBEPLUEHHBLIX VMU MPECTYM/IEHWI (HakasbiBaeTCs He
camo gesiHne, a Kak 6bl MOpoYHbIi 06pas xm3Hn) (PokcnH, 1986, c. 23). OgHako
0 Kakol «CBO6OAE BOMV» MOXET UATK peub B clyyae ¢ OBM, peakumm n camo
CYLLECTBO KOTOPOW AOCTATOYHO XECTKO AETEPMUHMPOBAHO ee pa3paboTumkamm
1 NporpaMMHbIM 06ecnedeHnem? Ecnm BoCnosib30BaTbCA BbIPAXEHWEM TOr0 Xe
B. [l. 3opbkuHa, «BCe, Ha 4YTO ByAeT cnocobHa MalluvHa, 3akafblBaeTcs B Hee
M3HaYaIbHO Ye/I0BEKOM, — OLUMBKA CUCTEMbI CyTb OLUMGKA ee co3aaTensi»®.

[o6aBum K ckaszaHHOMY, YTO B MUpPe A0 CWUX MOop He BblpaboTaH eauHbIi
noaxop Kk IN. Hanpumep, B «HaunoHanbHOM cTpaTernm passButust NCKYCCTBEH-
HOrO WHTEeNNekTa Ha nepuog Ao 2030 roga», YTBEPXAEHHON yKa3oM
MpesngeHta P® ot 10 okTabps 2019 roga, OH OnNpefeneH Kak «KOMMJeKc
TEXHO/IOTMYECKNX peLleHnii, NO3BONSALWMNA UMUTUPOBATb KOTHUTUBHbIE COYHK-
UMM yenoBeka (BKoUas NOWUCK peLleHnii 6e3 3apaHee 3a4aHHOro asiropuTMa) u
nosyyatb NP BbINOSIHEHUN KOHKPETHbIX 3a4ay pesynbrarbl, CONocTaBUMble C
pesynbrataMu UHTEeNeKTyaslbHOW AeATeNbHOCTU YenoBeka WM NpeBOCXoAs-
wue mx»°. OgHaKo roBOPKTL O MOJSIHOM aBTOHOMUM HET OCHOBaHMiA. B criyyae ¢
CAC wuX [O/MXeH KTO-TO akTMBUpoBaTb, a Korga, Hanpumep, Mbl roBopuM 06
aBTOHOMHbIX Mapcoxofax, To, Mo CBUAETeNbCTBY KOCMOHaBTa FO. M. BaTypuHa,
UMEIoLEero K TOMy e CTeneHb [0KTopa HpuAuNYeckux Hayk, Te BCe paBHO
JO/MKHbI  NOMYyYMTb KOMaHZy OT u4enoBeka-onepartopa («gpuraiica Kk Tomy
BaUlyHy»), & 3HAYWT, OHM YXXe He MOJIHOCTbI0 aBTOHOMHbI. POCTO MO NyTW K
yKkazaHHOMY BaslyHy Mapcoxof, 6yneT aBTOHOMEH B TOM CMbIC/E, YTO [O/KEH
camocTosATeNlbHO OOHapyXuBaTb MpenATcTBUMA W u3beratb ux (BaTypuH,
Mony6uHckas, 2022, c. 143).

Ecnu obpatntbcs K NnpuMepy ¢ MapcoxofoM, TO HanpalmBaeTcs eLle 0HO
coobpaxeHue. B cneuuancHoii nuTepatype ykasbiBaeTcs, Y4TO MapCcoxofpl
6narofaps cBoeli TEXHOMOMMYeCcKoi OCHALLEHHOCTWM W fla3epHbIM floKaTtopam
CNocobHbl ABUraTbCA MO MOBEPXHOCTU M/IAHETHI M MPOBOAWTL MaHUMy/IALMN
KaMHAMUW, KOTOPbIMU Tam 06WUIbHO ycesiHa TBepab. Ho ecnn npeacTtaBnTb, YTO
Ha Mapce coxpaHuUUCb HEeU3BECTHble HaM BbiCLUME (DOPMbI XU3HU («eCTb S
XMW3Hb Ha Mapce?» — BOLIeALWNA B aHEKAOTbl «NPOK/ATLIA BONPOC» COBETCKUX
acTpodhM3nKOB), TO TaKO MapcoXos, HaYHET B3anUMOAENCTBOBATL U C HUMM Kak C

8 Tamxe.
9 URL: http://www.kremlin.ru/acts/bank/44731.
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kamHaMmu (MBaHoB, 1978, c. 167). Cka3aHHOe BO MHOIOM Wrpaet Ha pyky
CTOpoHHMKam 3anpeta CAC: pob6oTa ele MOXHO TEeXHUYECKM OByunTb
CNOCOBGHOCTM OTNNYaTb [PAXAAHCKOE /MU0 OT KombaTtaHTa N0 BHELUHWM
npusHakam, HO OyAeT /M OH B COCTOAHMM pasobpatbcs ¢ 6051ee CAOXHbIMU
cnyyasmu, Korga, HanpumMep, KoOMGaTaHT C/IOXWI OpyXue n He cobupaertcs
60r1ee yyacTBoBaTb B 60€BbLIX AENCTBUAX, NPEBPATVBLUNCH, B TepMuHax MITI, B
«MNOKpoBUTEeNbCTBYeMoe nuuo»? (Ckyparosa, KoposnbkoBa, 2019, c. 25-26).

Takum 06pas3om, KOHCTpyMpoBaHMEe cTaTyca 3/eKTPOHHOro /imua wu
HageneHne nm CAC npefcTasnifeTcs ABHO NpexaeBpeMeHHbIM, XOTA No Mepe
COBEPLLEHCTBOBAHNS 1 PaCcrpoCTPaHeHNs 3TUX CUCTEM AMCKYTMPYEMbIA BONPOC
OyfeT nogHMMATBLCA CHOBA M CHOBa. [ipyroe feno, 4To B UX OTHOLUEHUN MOXHO
nonbITaTbCA MCMNOMb30BaTb Hekne hukummn, nossonswowme npupaeHsaTe CAC k
yXe CyLEeCcTBYLWMUM CyObekTaM npaBooTHoWeHWi (MpaveBa, ApsimsH, 2020,
c. 175). B cBA3u c 3TUM npepnaraetcsi 06paTtUTbCS K aHr/10CakKCOHCKOMY MO
NMPOUCXOXAEHMIO, HO MOAAEPXUBAEMOMY B KOHTMHEHTa/IbHbLIX NpaBonopsiakax
KOHLLeNTY Yro/I0BHON OTBETCTBEHHOCTU OPUANYECKMX NNL,

B faHHOM cnyyae NprMMEHsieTCS Teopusi Cy6CTUTYTUBHOW OTBETCTBEHHOCTH,
Bblpakaemasi B Makcume respondeat superior (nar. «nycTb OTBe4YaeT
BbllLeCTOSAWMIA»). OHa 0O3Ha4YaeT, YTO Koprnopauus MOXET ObiTb OCyXAeHa 3a
coBepLUeHne npecTynsieHus, ecnu COOTBETCTBYIOLLEE nosegeHne
OCYLLECTB/IS/IOCL €€ areHTOM, [AEe/CTBYIOLMM B ee MHTepecax M OT ee MMEHU
(HaymoB, KubanbHuk, 2022, <c. 100). CneposatesnlbHO, Cy6beKTOM
OTBETCTBEHHOCTW BbLICTYyMaeT He caMo 3TO ML, AelicTBOBaBLUEE Kak alter ego
Koprnopaumu, a HenocpeacTBEHHO KOprnopauus.

MpUMeEHNTENBbHO K MEeXAyHapOoAHOMY Yro/iloBHOMY MpaBy 3TO O3Ha4YaeT, uTo
3a «nosefgeHve» CAC HecTW OTBETCTBEHHOCTb TOXe OyAeT KTO-TO ApYroi.
OpHako, N0 MHEHMIO KpyMHeMWero Hemeukoro kpumuHanucta T. BalireHga,
aHasiorMa ¢ lopuanMyeckuMm NNLIOM He COBCEM KoppekTHa. Kopuauuyeckoe nuuo
Mbl HakasblBaeM 3a TO, YTO OHO He MOATOTOBW/IO HaZ/iexalM 06pa3oM CBOMX
paboTHMKOB M C€O34al0 06CTAHOBKY Xaoca M Bcepo3BosieHHocTn (Weigend,
2023, pp. 1141-1142). B cny4ae xe ¢ CAC peub byaet natu, ckopee Bcero, 0
HEKOEeN TEeXHWYECKOlW olIMbKe, AOoCagHOM C60e, a 3Ha4uMT, KTO B TaKOM C/yvae
[OMKeH B3ATb Ha cebs OTBETCTBEHHOCTL? [poussoauTens? Ho, kak 3ametun
M. Mack, KOMNaHun-npon3BOAUTENN HE [O/HKHbl HECTW OTBETCTBEHHOCTb 3a
aBapuu, B KOTopble nonagaeT aBToONUAOTMPYEMbIi aBTOMOGWUb, NO4OGHO TOMY
KaK KOMNaHns — Mpov3BOANTE b JIMPTOB HE A0/HKHA HECTW OTBETCTBEHHOCTDL B
KakKAoOM criydae octaHoBkum nudpta (Mamkmes, BoiHukaHuc, 2018, c. 26).
CneposarenibHO, BapuaHT ¢ npupasHuBaHveM CAC K opuanyeckomMy nvuy He
pewaetr HU OfHOW npo6nembl, a TOMbLKO NpPOAyuMpyeT HoBble. CkasaHHOe
BABOiHE W BTPOIHE aKTyanbHO AN MeXAyHapoAHOro YrofoBHOroO mnpasa,
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KoTopoe nocne HiopHbeprckoro npouecca 1945-1946 rogoB HUkorga 6onee He
Nnpu3HaBasio OTBETCTBEHHOCTb HOPUANYECKMX UL, (TaK HasblBaeMbIX MPECTYNHbIX
opraHusauuii). Kak rosoputcs B cTatbe 25 Pumckoro ctatyta MexayHapogHoro
yronioBHoro cyga (ganee — MYC), nocnefHuii obnafgaeTt topucavkuven B
OTHOLUEHMUU mnsnyeckux iy, KOTOpble  HecyT  VHAMBUAYasIbHYHO
OTBETCTBEHHOCTb.

Wtak, ecnn npusHaBatb CAC caMOCTOAATENIbHbIM CY6bEKTOM OTBETCT-
BEHHOCTW HelenecoobpasHo, a MKLMS HpUANYECKOro avua K HMM cnabo
NpMMeHUMa, KTO Xe B TakOM c/iydyae [O/MKeH ObITb HakasaH 3a npomaxu 1
OLLMBKM 3TUX CUCTEM, NPUBOASALLME K HAPYLUEHWIO cTaHgapToB MITT1?

4. B nouckax Hag/iexallero cy6beKkta oTBETCTBEHHOCTM

B HemeLKOV YronoBHO-NPaBOBO snuTepatype — HeT HyXAbl [0Ka3blBaTb
B/INSAHUE HEMELKKOW [OKTPUHbI Ha pasBUTUE MEXAYHAPOAHOro Yro/I0BHOrO
npasa — nocsne BTopoi MMPOBOWA BOMHbLI LLMPOKOE pacnpocTpaHeHue nonyynna
KOHLEenunsi «nNpecTyrnHuWK 3a NpecTynHuKom» (Hem.. Tdter hinter dem Téter).
CyTb ee CBOAMTCA K rOCMOACTBY Haf AeAHWEM CyObekTa-ucnonHuTens (Tak
Ha3blBaeMOMY OMOCPefOBaHHOMY WCMOSTHUTENLCTBY). VIHBIMKW C/lioBamu, ecin
HEKTO OTAaeT NpuKa3s CoBEPLLUWTL MPECTYN/IeHUe APYromy NuLy, Haxogsawemycs
B 3aBMCMMOCTW OT MEepBOro UM B ero NoAYMHEeHWUW, TO 3TOT HEKTO MOAJIeXUT
YrO/IOBHO OTBETCTBEHHOCTUM KakK COUCMONHUTENb npecTynaeHus (durypa
opraHu3aropa HEMELIKOMY Yro/IOBHOMY MpaBy HesHakoma) (YKanuHckuii, 2006,
C. 267-270).

MbICNb, KOHEYHO, MPEBOCXOAHAs, HO Kakoe OTHOLUeHVWEe OHa WMeeT K
nccnegyemori Teme? [lymaeTcsi, caMoe HenocpefCcTBEHHOeE.

PaHee Mbl nucann 06 11 pyKoBOAALWMX NpuHUMNax B oTHoweHun CAC,
0006pEHHBIX KOHCEHCYCOM Ha 6-/i O630pHOli koHgepeHuMn KHO. OgHum 13
HUX ABNSAETCA MPUHLMM COXPaHEHUss OTBETCTBEHHOCTU 4YesioBeka 3a WX
ucnono3osaHne. O6 3TOM Xe TOBOPAT Marepuasibl HEnpaBUTE/TbCTBEHHbIX
opraHu3aumwin (Hanpumep, Article 36), onepupylLMX TEPMUHOM «3HAYUMbIIA
yenoBeyecknii KOHTPOb» (aHr.: meaningful human control). CnepgoBatenbHO,
Kakas-To cTeneHb KOHTpons 3a gelictBuamu CAC 6yaeT coxpaHaTbes. U xoTa
OLEeHUBas MO3ULMI0 NPUBEPXKEHLUEB «3HAYMMOrO YEe/I0BEYECKOrO KOHTPOS» Ha
paccmoTpeHun poknaga M3 B Hosibpe 2022 roga, npeactasuTens Poccuu
OLEHU/T ee KaK «He WMEILYy0 OTHOWEHMA K MpaBy W 4peBaTtylo Nullb
nonuTusauyueii AuMckyccum»®, Tem He MeHee B TOli WM WHOW hopMe oHa
[OKaXeT CBOe npaBO Ha CyllecTBOBaHWe. Tak, aHrinyaHe rosopAT O
«COOTBETCTBYIOLLIEM KOHTEKCTY yyacTumn yenoseka» (MenbHukoBa, 2024, c. 138).

1 URL: https://feed.svodd.ru/entry?url=http%3A%2F%2Fmid.ru%2Fru%2Fforeign_policy%2Fnews%
2F1981832%2F.
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A 370, B CBOIO 0Yepenpb, OTKPbIBAET BO3MOXHOCTb A1 BMEHeHus aeincteuin CAC
KakoMy-imbo pusmueckomy nuuy, KOTOpoe B COCTOSIHUM ObiTb CYyOBHEKTOM
OTBETCTBEHHOCTW MO  MEeX[yHapo4HOMY YIO/IOBHOMY MpaBy, Kak Obl
OCYLLIECTB/1AA51 CBOIO MPECTYNHYI0 AeATeNbHOCTb Yepes nnv nocpeactsom CAC.

Heuto nogo6Hoe CyliecTBYeT U B aHII0OCAKCOHCKOM npaBse. Peub naet 06
OTBETCTBEHHOCTM MO MOAENMN «COBEpLUeHVWe uYepe3 Apyroe auvuo» (aHr.:
perpetration by another), koTopas yxe npumeHsieTca B genax 06 NW. B atom
c/lyyae  CyWecTBYHOT  [Ba  BO3MOXHbIX CyObekTa  OTBETCTBEHHOCTM:
1) nporpammuncT, pa3paboTaBLUMil cheumasbHOe NporpaMMHoe obecneyeHue;
2) nonb3oBaresb, Bnagewwuii HUToM WU 1 akcnnayatvpylowmii ero ans
COBCTBEHHbIX NPOTMBOMPABHbLIX WHTEPECcOoB. HecMoTpa Ha TO 4TO fAesHue
dhakTuyeckn cosepLuaeTcs poboTOM (actus reus), NPE3tOMUPYETCS, YTO OHO Kak
6bl coBeplUaeTca MporpaMMUcToM Wan nosb3osartenem (Lectak, Bonesoas,
Annzage, 2019, c. 550). 3T0 HEMHOrO HanoMVHAET MOAXO[, 3a/I0KEHHbIA B
ctatbe 12 KoHBeHuun OOH 06 ucnonb3oBaHWM 3NEKTPOHHBLIX COOOLLEHWI B
MeXyHapoAHbIX  [0oroBopax, COMMacHo  KOTopoMmy — OU3MYeckoe  uau
lopuamyeckoe MUO, 3anporpamMMmypoBaBLUee KOMMbOTEP, HECET KOHEYHYIo
OTBETCTBEHHOCTb 3a BCE COOOLLEHNS, CreHepUpoBaHHbIe MaLLNHOA.

YuntbiBas M3NOXeHHoe, 3a TexHonornyeckne gedektsl CAC, npusegLumne K
rpyobiM HapyweHusm MITI, oTBeyartb 6yaet nponsBoanTeslb, a 3a HenpaBoMep-
HOe MCNosb30BaHNe NX HEMOCPEACTBEHHO Ha nosie 608 — onepaTtop Wan NHoe
OTBETCTBEHHOE 3a 3KCnayartauuio muo, obnagarowee Toli Ui MHON CTENEHbLIO
«3HAYMMOr0 YefIOBEYECKOrO KOHTPO/is». Brpoyem, U 30ecb €ecTb CBOM
noABOAHblE KaMHW. Bo-nepBblX, B NPOWM3BOACTBO KOMMbIOTEPHOrO codhta Ha
COBpPEMEHHOM 3Tarne BOB/leYeHa He OfHa, HO pPsf KOMMaHWi, Hepeako u3
pasfMuHbIX  OPUCOMKUMIA,  o6GecneumBaloLMX  MNPOU3BOACTBEHHbLIA LMK
(dbeHOMEH «pa3mMbiBaHMSA OTBETCTBEHHOCTU») (MenbHukoBa, 2024, c. 134). K1o
U3 Hux OyaeT oTBeyaTb, B OCOOEHHOCTW YuuTbiBasA, 4YTO MexayHapogHoe
Yro/loBHOE MpaBO He MPU3HAET OTBETCTBEHHOCTW HOPUAUYECKUX /WU, Aa W B
HaLOHa/bHbIX NPaBOoNopsAAKax OHa ecTb Jasleko He Be3fe? A BO-BTOPbIX, — U
3TO [/TaBHOE — EC/IN Mbl NCMO0/Ib3yeM KOHCTPYKLMIO «COBEPLUEHNE Yepes Apyroe
NALO» NN ee HEMELKUIA aHanor, Noy4yaeTcs, YTo Bce-Takun Mbl npusHaem CAC
«/INLOM», CyOBHEKTOM MpaBa, C MOMOLLbI0 KOTOPOrO «4YesioBeK 3a ChMHON»
BbINOJIHAET CBOKO TEMHYIO PaboTy.

O603Ha4YeHHbIe NPOTUBOPEUMS NpU3BaHbl MPEOAONeTL BTOPO MOAXOL K
BMEHEHUIO AeicTBuii IV nogsam, MMeHyeMmblii B aHr0CaKCOHCKOW AOKTpUHe
«ECTECTBEHHbIM  BEPOSATHbIM  CneacTBMem»  (aHrn.. natural  probable
consequence liability). B oTimumMe oT NepBoro OH He npejnosnaraet Ha/Mums HK
actus reus, HW mens rea (CyObEKTVBHOW CTOPOHbI), BbIPaXXEHHON B hopme
ymbICcna nporpammucta/nonb3osatens. Ho OHM Ao/mkHbl nNpeaBuaeTb camo
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npecTynieHne wWan ero nocnefcTsue, OHU [O/MKHbI OCO3HaBaTb U PasymMHO
nonaratb, 4YTO COBEPLUEHWE TaKoro MPEeCTYNIeHns MNOTEeHLUaIbHO MOXET
BbICTYNaTb pe3y/bTatoM, BblTekaTb W3 WX OpAvHapHbIX yHKkumin (LecTak,
Bonesoas, Anusage, 2019, c. 550). Heuto nogo6Hoe npegycMarpuBaeT U
Pumckuin ctatyT, ykasaB B ctatbe 30(2)(b), 4TO MU0 cuMTaeTcs MMEKLMM
HamepeHue B OTHOLUEHUW NOCNEACTBUA, ECNIM OHO OCO3HAET, YTO NnocnencTene
HacTynuT npu 06bI4HOM Xxofe cobbiTuiA. CrnefoBaTtenibHO, ecnv 3Ty HOpMy
TO/IKOBaTb GYKBasIbHO, TO B OTHOLEHNM CAC OHa MOXET NPUMEHSITLCS B CTPOro
orpaHMyYeHHOM Habope cnydaes, Korga OyaeT AoKasaHo, YTO MPov3BOAUTENb
WM onepatop, CO3HaBas MOPOKM KOHKPETHOW cucTeMmbl, nonaran, 4rto
HeraTtuBHble NOCNELCTBUSA ee NMPUMEHEHMS HE MOTYT HEe HacTyNuTb, U BCe PaBHO
nocTaBu/ NPOU3BOACTBO 3TON CUCTEMbI «Ha MOTOK» WAM OTAaUT MpUKa3 Ha ee
npvMeHeHne B 60t0. OfHaKO Takoe C/yvaeTcs KpaiHe pegko.

BO3MOXHO, elle OAHMM CMOCO60OM pelleHus npobnembl MOXET cTaTb
obpalleHne K KOMaHAHO OTBETCTBEHHOCTU (CTaTbs 28 PuMCKOro crartyta).
B cOOTBETCTBMM C Hell BOEHHbIA KOMaHaup wan  avuo, 3dhAEKTUBHO
JeiicTeylollee B KayeCcTBE BOEHHOIO KOMaHAvpa, MNOA/EXUT  Yro/I0BHOM
OTBETCTBEHHOCTU 3a MPECTYN/ieHne, COBEPLUEHHOE Cuiamu, Haxoslwmmucs
nog, ero adpeKTMBHLIM KOMaHAO0BaHWEM/BNACTLI0O U KOHTPO/EM, B pesy/ikTare
HeOCYLLEeCTBMIEHNA UM KOHTPO/IA Hag/iexallyM o6pa3om Hag, Takumu cunamu.
WHaue rosops, kKomaHaup OyAeT OTBETCTBEHEH 3a [AeNCTBMSA CBOMX MOAUMHEH-
HbIX, JaXe Korfa OH He OoTAasasl MPSIMOro Mpukasa Ha COBEPLUEHWE MEXay-
HapoHOro NPecTynneHns, HO HEeOCYLLLEeCTB/IEHME UM [O/MKHOTO KOHTPONS Haf,
CBOVMMW MOAYMHEHHBIMW TMPUBENIO K TOMY, YTO Takoe MNpecTynieHne 6bi1o
coBeplueHo. Boree NakoHWYHO 3Ta MbIC/bL MepefaHa B Hemeukom Kopekce
MeXAyHapoAHOro yronoBHoro npasa 2002 roga: «BoeHHbIli KOMaHaup uau
rPaXnaHcknii Ha4daslbHUK, KOTOpbIA, 6e3[elicTBys, He MNpPensTCTByeT CBOUM
NOAYMHEHHBIM COBEPLUNTL AesHue, NpefyCMOTPEHHOe HacToAWMUM Kogekcom,
HaKa3bIBAeTCsl Kak UCTIONTHUTESb AESHUSI, COBEPLUEHHOTO NOAYMHEHHBbIM» (§ 4)M.
Ecnn ygactca nNpYMeHWTb 3Ty KOHLUENUWIo K MOBEAEHUI0 KOMaHAMPOB, YbW
nog4YnHeHHble ncnonb3osasiv CAC BO Bpef NOKPOBUTE/IbCTBYEMbIM UL AM, KX
MOXHO OyfeT npuB/eYb K OTBETCTBEHHOCTU [AaxXe B TOM Criyyae, ec/iv 3Tu
KOMaHAVpbl He NpeaBuaeny (XoTa OO/MKHbI ObIn NpeaBuaeTb) HapyweHua MITI
B 06CTaHOBKE HeM3bmpaTesibHOro CUCTEMHOTO HACWU/INS.

OpfHako psf, yyYeHblX, B TOM yucne T. BaiireHs, He cumTaloT Takol NOAXOL,
6e3ynpeyHbiM. Kak BbiTekaeT u3 cratby 28, KOMaHAHas OTBETCTBEHHOCTb
HacTynaeT 3a HeHaj/iexallee ynpasfeHne «cunamu». MoOXHO M B KayecTBe
TaKoBbIX paccMmaTpuBaTb HeogylueBnieHHble CAC? YuyeHblii OTBeYaeT Ha 3ToT

% URL: https://www.icrc.org/sites/default/files/external/doc/ru/assets/files/other/vstgb-russ.pdf.
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BOMNPOC OTpuLaTesibHO. KOppekTHee A0MO/THUTL NMPOLMTUPOBAHHOE MONOXEHMEe
PvmMckoro ctaTyTa cneunasibHbIM YCI0BUEM, PACCHUTAHHBIM HA UCNO/b30BaHNe
3TUX CUCTEM: «KOMaHAMP [O/DKeH HEeCTU OTBETCTBEHHOCTb 3a Bpef,
npuyrHeHHbli CAC, ecnn oH Mor npefsuaeTb, 4to CAC cobupaetcs HaHecTu
cepbesHblil Bpeg nuuam nnm obbektam, 3awmwaemsim MIM» (Weigend, 2023,
pp. 1150-1151). Ho, B CBOK o04epefb, CYLIECTBYET [OCTATOYHO >XECTKW
CTaHAapT npeaBuieHusl, pasBrBaemblii B npaktuke MYC, B TOM uucne B gene
Bembbl («3Ha/1 UM AO/MKeH Obl1 3HATb, YTO 3TU CWMbl COBEPLUUIN WU/
HaMepeBa/IUCb COBEPLUNTL Takue NpecTynneHus»)?. CnocobeH N KomaHaup,
He uMelWnii 3a4acTyl0 TEXHUYECKOTO 06pas3oBaHUs M HE WCKYLUEHHbIA B
HOBeWLMX BMAAX BOOPYXEHWW, npeaBuaeTb, kak noefeT cebsa CAC, korga
Jaxe pas3paboTuMku He Bcerga MOryT 3TO ChporHosuposaTtb? Kak OH
npocuMTaeTr  abCTPaKTHYyt  OMacHOCTb  MPUMEHEHWS  CUCTEMbl,  €C/n
BO3MOXHOCTU  €ro  KOHTpona  6yayT — orpaHuyveHbl ee  TeXHUYECKUMMU
XapakTepucTnkammn?

CnepoBsartefnibHO, Kak W B C/ly4ae C OTBETCTBEHHOCTbLIO MO MoAenu
«ECTEeCTBEHHOE BEPOSATHOE C/eACTBME», Cllyvyau MPUB/EYEHNS K KOMaHAHOM
OTBETCTBEHHOCTN AO/MKHbI ObITb OrpaHnyeHbl cyrybo Temu, Korga Ha OCHOBaHUu
NOMyYEHHbIX AAHHBIX KOMaHAMP MOT MPeaBUAETb KOHKPETHbLIA PUCK, CBA3AHHbIV
c npumeHeHnem CAC. T. BailireHa, mogenvpysi Takylo cuUTyauuio, NpuBOAUT
npuMep C KOMaHAMpPOM, KOTOPOMY €Lle B XOA4e WCMbITaHWin CTaHOBWUTCS SICHO,
yTo CcucTtemMa [EeMOHCTPUPYET CyllecTBeHHble [AedekTbl (OTKNOHEeHWe ot
3a/1aHHOro Kypca 1 T. 1.), Of4HAKO OH BCe paBHO pellaeT NPUMeHUTL ee B 60eBOl
o6cTaHoBke (Weigend, 2023, pp. 1150-1151).

BbiBOAbI

Benylwmeca B nocnegHve rofbl B Ny6/IMYHOM MPOCTPAHCTBE M Ha CTpaHMuax
HayuHbIX >XYpHa/liOB [MCKYCCMM O BHEOPEHWM B BOEHHYK OpraHusaumio
pO6OTM3NPOBAHHbIX CUCTEM, «POBGOTOB-yOWIAL», HE CMOCOOHBLIX K XanocTu 1
3MMaTnK, CBOMCTBEHHBLIM YE/I0BEKY, ABMATCS 3HAMEHMEM BpeMeHn. HecMoTtps
Ha To 4To Ha 6-ii O630pHOI koHtepeHunn KHO (KeHeBa, 13-17 pekabps
2021 roga) yganocb nNpuHATbL 11 pykoBOAALLMX NPUHLMNOB B OTHOWweHuMn CAC,
OHM  c)OpMyNMpOBaHbl caMMM  06WMM  obpa3oMm, He npeaocTas/ias
BO3MOXHOCTV NOCTaBWUTb 3TOT BUZA BOOPYXXEHWIA MO KOHTPO/b NpaBa.

B TO Xe Bpemsa fgaBaTb lOTOBble OPUONYECKNE «PELEeNTbl» B OTHOLUEHUU
CAC «kpaiiHe CMOXHO, MOCKOSIbKY HE A0 KOHLA ficHa CTeneHb aBTOHOMHOCTU
3TUX CUCTEM W peasibHble PUCKW, KOTOpbIe OHU B cebe HecyT. FICHO OAHO: 3a MX
(hYHKUMOHMPOBAHMEM [0/HKHA COXPaHATbCA W3BECTHasA CTeMNeHb «3Ha4YMMOoro

12 URL: https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2016_02238.PDF.
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YenoBEYECKOr0 KOHTPONS». B NPOTVBHOM C/lydyae Mbl PUCKYEM OKasaTbCs B
cuTyaumm, korga camu CAC npuvBniekarb K OTBETCTBEHHOCTU HELLenecoobpasHo
N0 MPUYMHE HECOCTOATENBHOCTUM KOHCTPYKUMM «3/IEKTPOHHOMO /vua», a
BOEHHOE KOMaHgoBaHue OyaeT OTKpelmBaTbCA OT J10ObIX 0OBWHEHWI MO
MPUHLMMY «3TO HE Mbl, 3TO MaluuHal».

Poccuiickas Pefepauns kak CyBepeHHOEe rocyfapCTBO BrpasBe 3aHWMaTb
nobyro nosvuuio B oTHoweHun CAC, u3bupatb nwb6ble Naowagkm ans
06CYXAEHNSA BO3MOXHOCTU MX OrpaHuyYeHuin. EQUHCTBEHHOE, Yero He [0/KHa
penatb Poccus, — 3T0 MNOOWpsATb «IakyHy 6e3HakasaHHOCTW», 6/10KMpyst
nobble MOMNbITKU MOCTaBUTbL NOA KOHTPO/Ib MEXAYHapOAHOW 06L,eCTBEHHOCTM
BefyLLmecs pa3paboTku HOBOTO CMEPTOHOCHOIO OPYXKS.

Moka MupoBast O6LLECTBEHHOCTb HE MpuL/ia K KOHCEHCYCY OTHOCWUTE/TbHO
perynupoBaHns CAC © MexaHM3MOB OTBETCTBEHHOCTW 3a Bpes, WMu
HaHeceHHbIn, B ccthepe MITI HeobxoAMMO pPYKOBOACTBOBATLCA OroBOPKON
MapTeHca: «...B CcfyyasiX, He MpefyCMOTPEHHbIX MNPUHATHIMU MNOCTaHOBME-
HUSIMKW, HacesleHMe W BOIOKLLME OCTalTCS MO OXPaHoK U AelCTBMEM Hayasl
MeXZAyHapOAHOro npasa, NMOCKOJIbKY OHW BbITEKAKT U3 YCTAHOB/IEHHbIX MEXAY
06pa3oBaHHbIMU Hapogamy 06blYaeB, 13 3aKOHOB YE/IOBEYHOCTY U TpeboBaHMi
06LLECTBEHHOIO CO3HAHUSI».
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Abstract

The article discusses the notion of protection of foreign investments within the context of
armed conflict. The author examines the provisions of bilateral investment treaties aimed
at protecting investors in the situations of violence, as well as the substantive standards
rooted in investment protection. The author also refers to the historical context behind the
advent of the first investment treaties and the colonial nature that characterises the
emergence of international investment law. The analysis focuses on the challenges
commonly indicative of the applicability of investment agreements in armed conflict, which
is further complicated by the weakness of the current international legal regulation and the
insufficiency of existing provisions. The author argues that the regulatory framework for
the protection of foreign investments is not only imperfect for regulating the protection of
investments in the event of armed conflict but is also overly cautious with regard to the
application of the principles of international humanitarian law to investment disputes. The
author considers that the concept of investment protection should be reconciled with the
concept of human rights, as well as with the interests of developing countries, since
although investment is usually associated with economic stability, this discourse is
inapplicable to developing countries, which are often negatively affected by both foreign
investment itself and its protection, as the example of Colombia shows. Therefore, the
article dwells on the fact that the effectiveness of protecting foreign investment, which is
always based on the premise of peace, should be viewed through the prism of three
lenses: the law of international treaties, international humanitarian law, and international
human rights law. It is precisely on these three levels the author shows the interaction
between the economic aims of investors who wish to safeguard their investments, the
goals of governmental agencies, and the rights and interests of local communities and
indigenous peoples.
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AHHOTauuA

B cratbe aHanuaMpyeTcsi cucTeMa 3alyTbl MHOCTPAHHLIX WHBECTWUMIA, B TOM uucne
NOMIOXEHUA  [ABYCTOPOHHUX WHBECTULMOHHLIX AOrOBOPOB, a Takke CcTaHAapThl,
HarnpaefeHHbIe Ha NpPeAocTaBfieHMe Takol  3alWuTbl  MHBECTOpaM B YC/IOBUSIX
BOOPYXXEHHbIX KOHGIMKTOB. ABTOP W3y4YaeT WCTOPUYECKUIA KOHTEKCT BO3HWUKHOBEHUS
NepBbIX WHBECTULMOHHBIX [A0rOBOPOB, B YaCTHOCTW KOMIOHWAMbHLIA nepuog, Koraa
3apoaunock MeXayHapogHOe WHBECTULMOHHOE npaBo. [asiee aBTop paccmartpuBaet
BOMPOC NPVYMEHUMOCTU VHBECTULIMOHHLIX COr/alleHUii B BOOPYXXEHHOM KOHMKTE. s
CTIOXVBLUErOCs1 MeXAyHapoAHOro-NpaBoBOr0  PerynupoBaHnsi XapakTepHO OCTOPOXHOe
OTHOLIEHME K MPUMEHEHUIO HOPM MEXAYHApPOAHOro ryMaHWTapHOro npasa K genam,
paccMarpuMBaeMbiM B pamkax WHBECTULMOHHBbIX CrMOPOB, BBUAY YeEro uMeloLlasics
HOpMaTMBHas 6a3a He uaeasibHa ANS PETy/IMPOBaHUA 3alWThl UHBECTULWMI B cnyyae
BOOPY)XEHHOTO KOH(/IMKTA. M0 MHEHWIO aBTopa, MOHATUE 3aLMTbI MHBECTULMIA [O/HKHO
ObITb COr/IACOBAHO C MOHSATMEM MpaB YEroBEKa, a TakkKe MHTEpPecamy PasBUBAIOLLMXCS
CTpaH. VIHBECTMLMW, KaK NpaBW/Io, acCoLMMPYOTCS C 3KOHOMUYECKOW CTaBUNbHOCTbIO,
KOTOpasi, O4HaKo, He XapakTepHa Ans nocnegHux. Mprmep Konymouy noaTBEPXKAAET, YTO
HEeraTVBHbIMU MOCNEACTBUSIMM MOTYT 0GEpHYTbCA Kak CaMii MHOCTPaHHblE MHBECTWLMM,
TaK 1 X 3almTa. ABTOP NPUXOAUT K BbIBOAY, YTO 3W(PEKTUBHOCTb 3aLliMThl MHOCTPAHHbIX
MHBECTULMIA, B OCHOBE KOTOPbIX BCETAa JIEXMT NPEeAnocblika Mupa, AO/MKHA paccMar-
puBaTbCsi CKBO3b MpW3My MpaBa MeXAyHapOAHbIX [OrOBOPOB, MEXAYHapoAHOro
ryMaHWTapHOro npasa U MeXAyHapoAHOro npaBa MpaB 4YesioBeKa: MMEHHO Ha 3TWX Tpex
YPOBHSAX MPOUCXOANUT B3AUMOLENCTBUE MEXY IKOHOMUYECKMMN UHTepecamMmn HBECTopa
B 3alUMTe CBOMX WHBECTULMIA, MHTEpEcamu rocygapcrsa, a Takke VHTepecamMy MeCTHbIX
COO6LLECTB U KOPEHHBIX HAPOAOB B 3aLLWTE CBOMX NPas.

KnioueBble c/ioBa: sawmrta WHOCTPaHHbLIX WHBECTULMIA, BOOPYXEHHbIN KOH/IMKT,
npaesa 4esioBeka, [BYCTOPOHHWE WHBECTULIMOHHbIE COrAlEeHns, MexayHapoaHoe
rymMaHuTapHoe npaso

Ana yuTupoBaHusA: MonblakoBa B. B. 3awyta MHOCTPaHHbIX UHBECTULMIA B KOHTEKCTE
BOOPY>XEHHbIX KOH(AMKTOB. YacTb 2. )XXypHan BLUIS no mexdyHapodHomy ripasy / HSE
University Journal of International Law. 2025. Tom 3. Ne 1. C. 29-45.
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Introduction

We witnessed how this system enables corporate impunity and
threatens the realisation and defence of Colombians' fundamental
human and environmental rights. We also observed how this
system interferes with judicial independence, environmental
regulation, and national sovereignty.

Report of the International Mission to Columbia®

The first part of this article focused on the general overview of the historical
background of the regime of international law to reveal possible patchworks in
the legal regulation of foreign investment protection through the analysis of
substantive standards enshrined in the bilateral investment treaties
(hereinafter — BIT(s)), as well as armed conflict clauses.

Concordant with the analysis conducted in the first part of this paper, the
neutrality of investment treaty arbitration appears to be a mere pretence, as the
very crux of a BIT has always been, and will continue to be, wrapped up in the
socio-political context. Being a resource-based economy, Colombia represents
one of the most striking examples of such distorted disbalance.

As of now, there are 10 still pending cases against Columbia.? In 2023, the
number of Columbia’s claims amounted to $13 billion.® As highlighted in 2023 by
the International Mission to Colombia, made up of representatives of social and
environmental organisations from eight countries, “Colombia is part of an
investment protection system that is profitable for foreign corporations but
leaves no benefits for the country”.* For example, in the last six years alone,
18 claims were filed against Columbia by foreign investors. In 2023, the Swiss
mining group Glencore — an owner of the largest open-pit coal mine in Latin
America — has brought yet another (fourth) claim against Columbia® following
Colombia’s Constitutional Court ruling in favor of the Wayuu people's rights to
water, health and food sovereignty. Other Canadian companies, including Eco
Oro Minerals, Red Eagle and Galway Gold, are also taking legal action against
Columbia over the introduction of measures related to environmental protection.

L Report of the International Mission to Columbia, 2023. P. 2.
URL: https://waronwant.org/sites/default/files/2023-08/Report%200f%20the%20International%20%
23STOPISDS%20delegation%20to%20Colombia.pdf.

2 Investment policy hub.
URL: https://investmentpolicy.unctad.org/investment-dispute-settlement/country/45/colombia.

3 Litigation report. State National Agency for Legal Defense (Agencia Nacional de Defensa Juridica
del Estado). 31 March 2023.

4 Report of the International Mission to Columbia, 2023. P. 2.
URL: https://waronwant.org/sites/default/files/2023-08/Report%200f%20the%20International%20%
23STOPISDS%20delegation%20to%20Colombia.pdf.

5 Fisher T., Glencore brings new claim against Colombia /| GAR. 17 November 2023.
URL: https://globalarbitrationreview.com/article/glencore-brings-new-claim-against-colombia.
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As the number of clams exponentially increases, it inevitably adversely
affects the rights of the local communities, as well as contributes to the
facilitation of already existing violence. As follows from the Situation Report
conducted by Project HOPE, a conflict between armed groups of the National
Liberation Army and the Revolutionary Armed Forces of Colombia in
Catatumbo, the largest coca-growing enclave in the country, has “steadily
increased since January 15, 2025”.° This conflict alone, which is only “expected
to worsen”,” has already led to the displacement of more than 50,000 people,
with almost 30,000 remaining confined.® With more than 80,000 people already
affected, “the situation surpasses the capacities of local partners, institutions
and even the national government”.® With more than eight non-international
armed conflicts currently raging across the country, there is simply no room for
any impediments to action.

1. International human rights law and international humanitarian law:
a two-headed lion?

The interaction between international human rights law (hereinafter — IHRL)
and international humanitarian law (hereinafter — IHL) is one of the most
fascinating and extensively studied phenomena in international law scholarship.
The International Court of Justice (hereinafter — ICJ) has on numerous
occasions confirmed the applicability of rules of IHRL in times of armed
conflict.*® As was pronounced by the ICJ in Legal Consequences of the
Construction of a Wall, “the protection offered by human rights conventions does
not cease in case of armed conflict <...> As regards the relationship between
IHL and IHRL, there are three possible situations: some rights may be
exclusively matters of the former; others may be exclusively matters of the latter;
yet others may be matters of both these branches of international law”.* Since it
is investment relations that may pierce through either of them, the author
considers it indispensable to conduct a comparative analysis of their interaction
in the present article.

5 Armed conflict and mass displacement in Colombia. Situation report Ne 1. Project HOPE.
22 January 2025.
URL: https://reliefweb.int/report/colombia/armed-conflict-and-mass-displacement-colombia-situation
-report-1-january-22-2025. P. 1.

7 Ibid. P. 1.

8 UN News. Colombia: Fleeing the thunder of violence in Catatumbo.
URL: https://news.un.org/en/story/2025/02/1160401.

o Ibid.

10 ICJ. Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion of 8 July 1996. § 25; ICJ.
Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory. Advisory
Opinion of 9 July 2004. § 106; ICJ. Case concerning armed activity on the territory of the Congo
(Democratic Republic of the Congo v. Uganda). Judgment of 19 December 2005, § 216-220.

1 Legal consequences of the construction of a wall in the occupied Palestinian territory. Advisory
Opinion, 2004. ICJ Reports, § 106.
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Nevertheless, for many the relationship has remained an odd one.
Historically, IHL and IHRL have been seen as virtually diametrical and mutually
exclusive (Krieger, 2006, p. 266) with the Universal Declaration of Human Rights
and the Geneva Conventions being drafted without taking account of one
another (Kolb, 2022, p. 267).

First, while IHL, “one of the oldest branches of international law” (Sassoli,
2020, p. 25), was developed specifically for use in times of armed conflict, IHRL
was designed with a substantially different setting in mind (Sassoli, 2020, p. 25).
The horrors of World War |l have influenced its “people-based, missionary
character” (Bertrand, 2013, p. 157), which inspired the “prevention of gross
violations of human rights and of conflicts” (Bertrand, 2013, p. 157) as a
“defining issue of our time”.*? In a way, it also predetermined the essence of the
“law-making process of the future endeavours” to deal “with the grievous threats
facing humanity” (Bertrand, 2013, p. 250).

Second, another line on which the proponents of divergence between the
two branches agree on is that of their relationship to the application of domestic
law. While the rules of the IHL are “conceived as applying universally” (Sassoli,
2020, p. 5) the rules of the IHRL are largely dependent on regional mechanisms
and the constitutional law of the states.

Nevertheless, with respect to the substantive rules of both branches, the
difference between them “should not be over-emphasized” (Sassoli, 2020, p. 5).
Both branches share the common goal of ensuring the respect for human life
and dignity. This is particularly evident in a non-international armed conflict
(hereinafter — NIAC), the most common form of armed conflict today (Tonge,
2014, p. 12), where IHL is increasingly influenced by IHRL and its
implementation mechanisms. As the area of NIACs still lacks an adequate
regulatory framework, it can be argued that the reliance on the IHRL paradigm
in the context of IHL seeks to place NIACs and international armed conflicts on
an equal footing in terms of the importance of protection of life in both types of
conflict. For example, the European Court of Human Rights (hereinafter —
ECtHR) stated in the landmark case of Isayeva v. Russia, in which the Court
assessed the compatibility of Russian military actions with the European
Convention of Human Rights (hereinafter — ECHR), that “using this kind of
weapon in a populated area, outside wartime and without prior evacuation of the
civilians, is impossible to reconcile with the degree of caution expected from a
law-enforcement body in a democratic society”.™® In this case, the Court found a
violation of the right to life.

12 Economic and Social Council. (1999). Report of the United Nations High Commissioner for Human
Rights and follow-up to the World Conference on Human Rights. UN Doc E/CN.4/2000/12.
13 ECtHR. Isayeva v. Russia. Application no. 57950/00. Judgement of 24 February 2005. § 191.
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Some will argue that interconnection between the two areas is possible only
with IHL as the lex specialis, since the ICJ in the Advisory Opinion on the
Legality of the Threat or Use of Nuclear Weapons explicitly proclaimed the
following: “[tlhe test of what is an arbitrary deprivation of life <...> falls to be
determined by the applicable lex specialis, namely, the law applicable in armed
conflict”.** In general, this statement has been common in the attempts to
establish the clear assumption that IHRL is the lex generalis, while IHL is the lex
specialis.

Although both IHL and IHRL still share “a common nucleus of non-derogable
rights and a common purpose of protecting human life and dignity”,*® the use of
lethal force is generally permitted under the rules of IHL, while it is strictly limited
under the rules of IHRL. On the other hand, another important issue to consider
is the degree of flexibility of the respective rules in each regime. While IHRL
usually explicitly allows for certain exceptions based on the strict standards, i.e.
necessity, proportionality, IHL mostly comprises non-derogable standards, that
cannot be deviated from in times of war. When it comes to the right to life, it is
IHRL that sets an unmistakably high threshold.

As stated in Human Rights Council (hereinafter — HRC) Comment Ne 36,
deprivation of life is a “deliberate or foreseeable and preventable life-terminating
harm or injury, caused by an act or omission”.'® As to what constitutes arbitrary,
the African Commission on Human and People's Rights in its General
Comment 3 affirmed that it “should be interpreted with reference to consi-
derations such as appropriateness, justice, predictability, reasonableness,
necessity and proportionality”.*” Notably, this approach is in line with the 1982
Suarez de Guerrero v. Colombia decision, in which the Committee established
the following criteria of arbitrariness: (a) sufficient legal basis; (b) legitimate
purpose; (c) absolute necessity; (d) strict proportionality.®

It is therefore only logical that an assessment of the arbitrariness of such
deprivation in times of armed conflict, as well as its consistency with IHRL,
should be made on the basis of IHL rules applicable in armed conflict.
In particular, this has been confirmed by the UN Human Rights Council,*® the
Inter-American Commission on Human Rights and the Inter-American Court of

Legality of the Threat or Use of Nuclear Weapons. Advisory Opinion of 8 July 1996. ICJ Reports,

§ 25.

15 JACHR. Juan Carlos Abella v. Argentina. Case Ne 11.137. Report No 55/97. OEA/Ser.L/V/11.95
Doc. 7 rev. at 271. 1997. § 183.

16 HRC. General Comment Ne 36, 2019. § 6.

7 OAU. ACommHPR. 2015. § 12.

8 HRC. Suarez de Guerrero v. Colombia. CCPR/C/15/D/45/1979. 1982(a).

19 CCPR. General Comment Ne 36: Article 6 (Right to Life) (2018). CCPR/C/GC/36. § 64.
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Human Rights (hereinafter — IACtHR).?° In the case of Santo Domingo
Massacre v. Colombia, the IACtHR assessed the “legality of a military assault on
a Colombian village in accordance with the relevant norms and principles of
IHL".2* After identifying initial breaches of the principles of distinction,
proportionality and precaution, the Court found that Colombia had infringed
upon the rights to life and physical integrity of those who perished or were
harmed in the attack.

A similar approach has been taken with regard to the right to liberty and the
detention of prisoners of war. While human rights law prohibits arbitrary
detention, provisions such as Article 21 of Geneva Convention IIl and Articles 42
and 78 of Geneva Convention IV permit the internment of prisoners of war and
civilians for security purposes, in these cases, humanitarian law sets the
standard for determining arbitrariness. As highlighted in the General Comment
on Article 9 of the International Covenant on Civil and Political Rights by the
Human Rights Committee, security detention that is authorised, regulated by,
and compliant with IHL is not inherently arbitrary. The Inter-American
Commission on Human Rights echoed this position. Even the ECtHR, which had
previously refrained from explicitly referencing humanitarian law in cases arising
from armed conflict, embraced this approach in the Hassan v. UK case. Notably,
this shift was a departure from its previous reliance on Convention-specific
criteria such as legitimacy, necessity and proportionality, and now explicitly
recognising the interpretive significance of humanitarian law in relation to the
ECHR.

All'in all, the argument that IHL and IHRL are mutually exclusive due to the
existence of normative collision is principally absurd. In essence, the combined
application of the two most extensively studied areas of international law, IHL
and IHRL, on the basis of human rights principles positively raises the threshold
for the permissible use of force in armed conflict (Rusinova, 2013, p. 16).
It therefore seems that a similar analysis can be applied to the relationship
between IHL and IHRL. By adopting a parallel approach to that used in human
rights law cases, the level of protection afforded to investors during armed
conflict, particularly concerning protection from attacks, will essentially mirror the
level of protection granted to civilians under humanitarian law. Although the
rights of investors cannot be considered as basic human rights in the sense of
the framework of the latter,?? the same logic of reasoning may still be applied.
Thus, as long as international law continues its attempts to avoid depoliticisation

2 JACtHR. Cruz Sénchez and others v. Peru. 2015. §273; IACtHR. Bamaca-Velasquez v.
Guatemala. 2000. §208-209.

2L JACtHR. Santo Domingo Massacre v. Colombia. Judgment of 5 June 2012.

2 Buergenthal, . (2007). Human rights. Max Planck Encyclopedias of International Law.
URL: https://opil.ouplaw.com/display/10.1093/law:epil/9780199231690/law-9780199231690-e810.
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in an inherently political framework, the combined systemic application of
international investment law, IHRL and IHL seems to be of the paramount
importance.

Armed conflicts pose similar challenges to investment law, because the
former shares a basic assumption with human rights law in requiring a
functioning state and effective institutions. Failure of the host state to exercise
control jeopardises not only investor rights, but human rights as well. Moreover,
both human rights and investment law face a common dilemma in armed
conflict: the balancing act between creating unrealistic obligations that may
hinder state compliance with international rules, while at the same time
preventing the dilution of protection standards to the point where they lose their
intended purpose. Given these similarities, the impact of humanitarian law on
interpreting human rights obligations can serve as a model, with some
considerations, for interpreting investment treaties in times of armed conflict.

2. Investment and violence in developing countries

The modern state of investment protection in international investment law
(hereinafter — IIL) remains shaped by “dominant narratives and assumptions
about the social functions of investment, its relationship with the broader
community, and the place of law in regulating that relationship” (Poon, 2021,
p. 3). As of today, the majority of investment claims are being brought against
developing countries.?® While Latin American countries, having had a “fraught
relationship” (Calvert, 2022, p. 14) with investment treaty law, entered into a
great number of BITs at the end of the past century,? they are currently the ones
dominating more than a third of cases at the International Centre for Settlement
of Investment Disputes (hereinafter — ICSID). At the top of the list are
Argentina® and Venezuela, constituting more than 12 percent of ICSID’s
historical caseload.® At the same time, the author acknowledges the risks
behind the common usage of the dichotomy “developing vs. developed”. Hence,
it is only for the sake of simplicity that the paper employs this language when

2 UNCTAD. (2023). Trends in the investment treaty regime and a reform toolbox for the energy
transition. Issues Note.
URL: https://unctad.org/system/files/official-document/diaepchinf2023d4_en.pdf.
2 |CSID. Caseload statistics.
URL: https://icsid.worldbank.org/sites/default/files/publications/2011-1%20English.pdf.
ICSID. Enron creditors recovery corporation (formerly Enron Corporation) and ponderosa assets,
L. P. v. Argentine Republic. Case Ne ARB/01/3. Award of 1 November 2001; ICSID. CMS Gas
Transmission Company v. Argentine Republic, Case Ne ARB/01/8. Award of 11 January 2002;
ICSID. Azurix Corp. v. Argentine Republic. Case Ne ARB/01/12. Award of 8 April 2002; ICSID.
Siemens A.G. v. Argentine Republic. Case Ne ARB/02/8, Award of 19 December 2002.
% Born, G. (23 August 2024). Exploring Latin America’s ICSID arbitration landscape. Latin Lawyer.
URL: https://latinlawyer.com/guide/the-guide-international-arbitration-in-latin-america/third-edition/a
rticle/exploring-latin-americas-icsid-arbitration-landscape.
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referring to states with historically different economic and socio-political
backgrounds.

Although it is generally believed that the outbreak of an armed conflict
adversely affects the economy of the country, including its foreign investment
inflows, investors continue to invest in conflict-prone countries,?” which some
investors actually find uniquely attractive due to a “higher rate of return for being
an early entrant to the market, and the ability to leverage fragile domestic legal
institutions or connections to corrupt or kleptocratic regimes to secure
favourable deals unavailable elsewhere” (Poon, 2021, p. 748).

In fact, questions can also be raised as to whether fostering of foreign
investment in either conflict, or post-conflict states is always “conducive to
peace or even beneficial to the host states” (Poon, 2021, p. 748). There is a
broad consensus regarding the link between armed conflict and extractive
industries, that is “widely recognized, both in the way in which resources
extraction may cause or exacerbate violence, and in the way in which it may
undermine governance, where both state and non-state actors vie to control and
personally profit from the revenues deriving from natural resources” (Bannon &
Collier, 2003, p. 7). This observation has been documented in Guatemala,?®
Peru,? Liberia,* Iraq (Ganson & Wennmann, 2018, p. 14), Afghanistan (Ganson
& Wennmann, 2018, p. 14), Angola (Ganson & Wennmann, 2018, p. 101),
Sierra Leone (Ganson & Wennmann, 2018, p. 37), and so many others.
Furthermore, some argue that the reason for such an unfortunate link hides in
the fact that investments in conflict-prone countries or post-conflict countries do
not contribute nearly as much to the host state’s economy, as they do to the
home state of the investor (Ganson & Wennmann, 2018, p. 35). Therefore, the
repercussions for the modern policy of those who invest in these countries,
which is usually regarded as a risk for an investor in terms of investment
protection, appear rather grim.

In 2003, during the World Summit on Sustainable Development in
Johannesburg, the UK Prime Minister Tony Blair launched the Extractive
Industries Transparency Initiative, which was subsequently supported and joined
by more than 50 countries.® In its Resolution 62/274, the General Assembly
“encourage[d] the international community to strengthen, as appropriate, upon

27 Fick, M., Miriri, D. (16 December 2021). A Year of war in Ethiopia batters Investors and citizens.
Reuters. URL: https://www.reuters.com/markets/europe/year-war-ethiopia-batters-investors-citizens
-2021-12-16/.

2 UN. (2012). Extractive industries and conflict.

URL: https://www.un.org/en/land-natural-resources-conflict/pdfs/GN_Extractive.pdf. P. 15.

2 |bid. P. 16.

% Ibid.

US Department of State. Bureau of energy resources. Extractive Industries Transparency Initiative

(EITI). URL: https://2021-2025.state.gov/extractive-industries-transparency-initiative-eiti/.
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request, the capacity of States endowed with natural resources, especially those
emerging from conflict situations”.®? Nevertheless, due to the states’ diverging
views on the role of the Security Council in dealing with the underlying causes of
an armed conflict,® the support for the initiative has remained inconsistent.

Meanwhile, in destabilised economies prone to corruption and weak
governance, extractive companies can be maliciously used to the benefit of the
host state, often to the detriment of the civilian population and human rights. As
a result, conflict-host countries are likely to “justify their deregulated approach to
natural resources exploitation in the name of stabilization and development”
(Dawvitti, 2020, p. 20). The situation in Afghanistan is an example of a detrimental
relationship between the location of mining activities, as well as the problem of
displacement, access to water, and the fueling of conflict (Davitti, 2020, p. 6-7).
Whether extractive spheres are considered as “pro-peace entrepreneur” or
“conflict profiteers” (Subedi, 2013, p. 181-182), does not change the fact that
their interconnection with the state of peace within the country remains
irrevocable.

Developing countries have a tendency of relying on foreign investment
inflows as a major source of capital, which is an integral part of economic and
political development processes (Mihalache-O’Keef & Vashchilko, 2013,
p. 137-156). In this regard, Colombia is no exception. Since the adoption of
neoliberal market liberalisation policies in the 1990s, Colombia has swiftly
attracted a number of foreign investors. Although Colombia has just recently
started gradually shifting away from an extractive model dependent on oil and
coal to renewable energy,® its oil industry has for the longest time been
Colombia’s most attractive foreign investment sector (Maher, 2018, p. 227).

According to the classification provided by the International Committee of the
Red Cross, as of April 2024, there are currently eight NIACs in Colombia.®
Three of them involve confrontations between the Colombian government and a
number of non-state armed actors, including the National Liberation Army and
the Gaitanist Self-Defence Forces of Colombia, while other conflicts are
between non-state armed actors. Yet, Colombia is considered to be a country
that has “contributed the most to the development and practical implementation
of IHL” (Giraldo & Serralvo, 2020, p. 1118).

32 UNGA Resolution 62/274 of 11 September 2008. § 3, 4.

3 United Nations Security Council. Open debate on conflict prevention and natural resources. UN
Doc. S/PV.6982. P. 13, 16.

3 |EA. Executive summary, Colombia.
URL: https://www.iea.org/reports/colombia-2023/executive-summary.

% ICRC. (3 April 2024). The human cost of armed conflicts in Colombia. URL:
https://www.icrc.org/en/document/human-cost-armed-conflicts-colombia.
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As a result of the ongoing conflicts throughout the last six decades,® the
country has faced an unprecedented sixfold increase in the amount of violence,
with 145,049 individuals now being displaced, an alarming 18% increase
compared to 2022.% The sixfold increase in violence® across the country is
nothing but alarming. Since the only way these groups have to maintain control
of the business is through violence [against the population],® people are now
living in a “perpetual state of mass kidnapping”.*°

Today, despite the agreement concluded between the Colombian
government and the guerrillas of the Revolutionary Armed Forces of Colombia,
the same problems persevere. Since 2016, there has been a case of enforced
disappearance every four days.** Only in 2023, in the territory of Choco, the
problem of confinement led to 44 % of the confined population.

In the last five years, the increase in victims of explosive devices, and
attacks against health care services amounts to 800 % and 500 % respectively.
On 26 March 2024, UN International Human Rights Expert A. Urrejola called
upon Colombia to “implement the 2016 Peace Agreement as a State policy and
ensure that all dialogue processes with non-state armed groups take a human
rights approach focused on victims”.*> With more than 9 million, or 18 % of the
total population, having been the victims of Colombia’s armed conflict,*®
rebuilding peace is a never-ending challenge of striking reality. Nevertheless,
the foreign investment level in Colombia remains high, with expectations of
10 billion US $ flow from renewable energy products in 2024.4

The protection of the Cafio Limén Covefias pipeline and other critical olil
infrastructure has been achieved through the establishment of public armed
forces and paramilitary control in key economic areas in Arauca. This has
effectively prevented and deterred attacks on oil facilities. The public armed

% ICRC. (3 April 2024). The human cost of armed conflicts in Colombia.
URL: https://www.icrc.org/en/document/human-cost-armed-conflicts-colombia.

3 \bid.

% UN Office of the Coordinator for Humanitarian Affairs. OCHA Monitor. Totals of violence by year:
2016-2022. P. 5.

39 Crisis Group. 27 September 2022. Trapped in conflict: reforming military strategy to save lives in
Colombia.
URL: https://www.crisisgroup.org/latin-america-caribbean/andes/colombia/95-trapped-conflict-refor
ming-military-strategy-save-lives.

4 Ibid.

- Ibid.

42 Office of the High Commissioner for Human Rights. (26 March 2024). Colombia: UN expert calls
for implementation of peace agreement as a state policy.
URL: https://www.ohchr.org/en/press-releases/2024/03/colombia-un-expert-calls-implementation-p
eace-agreement-state-policy.

4 Ibid.

4 Colombia predicts $10 bin in foreign investment from Europe this year — minister. (23 April 2024).
Reuters. URL: https://www.reuters.com/sustainability/sustainable-finance-reporting/colombia-predic
ts-10-bIn-foreign-investment-europe-this-year-minister-2024-04-23/.
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forces have established military patrols along the roads surrounding the Cafio
Limon oil fields and nearby jungle areas, stationed light tanks, fortified bunkers,
and rapid-response units at strategic points along the pipeline, and established
intelligence centres that support offensive combat operations. Unsurprisingly,
this has had a catastrophic impact on the civilian population (Maher, 2018,
p. 227).

Another issue to be discussed here is the problem of forced displacement of
indigenous people at the time of armed conflict. On 27 February 2024, more
than 300 representatives of Wiwa indigenous people, including children, in
northern Columbia were displaced as a result of massive confrontations
between armed non-state groups.*® With violence has been continuing for more
than several months now, the level of protection, or help to the local
communities is inadequate and practically non-existent.*® Notably, in 2005, the
Inter-American Commission on Human Rights (hereinafter — IACHR) granted
provisional measures with respect to the Wiwa Indigenous Peoples, who were at
the time also victims of sporadic violence and forced displacement. Today,
however, although the state is obliged to afford its guarantees to the local
population, people’s hope is still pending.

According to the United Nations Declaration on the Rights of Indigenous
Peoples, which has been described as “the most comprehensive international
instrument on the rights of indigenous peoples”,*” albeit only of “symbolic and
ontological significance”,*® indigenous peoples have the right to the full
enjoyment, as a collective or as individuals, of all human rights and fundamental
freedoms as recognised in the Charter of the UN, the Universal Declaration of
Human Rights and IHRL.

As follows from the UN Report, there are more 370 million indigenous
people currently spread across 70 countries worldwide.*® None of the existing
legal instruments provide a precise definition of indigenous peoples. One of the
first cases that concerned the rights of indigenous people as a result of
investor’s activity is Chevron and TexPet v. Ecuador, which related to the dispute

% Torrez Garzon, N. (13 May 2024). We saw our family members cut into pieces: how Colombia’s
Wiwa people have been forced from their mountain - again. The Guardian.
URL: https://www.theguardian.com/global-development/article/2024/may/13/we-saw-our-family-me
mbers-cut-into-pieces-how-colombias-wiwa-people-have-been-forced-from-their-mountain-again.

“  Forced Displacement of the Wiwa indigenous peoples. (28 February 2024). ReliefWeb.
URL: https://reliefweb.int/report/colombia/forced-displacement-wiwa-indigenous-peoples.

47 UN. United Nations Department of Economic and Social Affairs. Indigenous Peoples.
URL: https://www.un.org/development/desa/indigenouspeoples/declaration-on-the-rights-of-indigen
ous-peoples.html.

4 Kingsbury, B. (2006). Indigenous peoples. Max Planck Encyclopedias of International Law.
URL: https://opil.ouplaw.com/display/10.1093/law:epil/9780199231690/law-9780199231690-826?
prd=EPIL.

% United Nations Permanent Forum on indigenous issues: who are indigenous peoples. URL:
https://www.un.org/esa/socdev/unpfii/documents/5session_factsheetl.pdf.

40


https://www.un.org/esa/socdev/unpfii/documents/5session_factsheet1.pdf
https://www.un.org/development/desa/indigenouspeoples/declaration-on-the-rights-of-indigenous-peoples.html
https://www.un.org/development/desa/indigenouspeoples/declaration-on-the-rights-of-indigenous-peoples.html
https://reliefweb.int/report/colombia/forced-displacement-wiwa-indigenous-peoples
https://www.theguardian.com/global-development/article/2024/may/13/we-saw-our-family-members-cut-into-pieces-how-colombias-wiwa-people-have-been-forced-from-their-mountain-again
https://www.theguardian.com/global-development/article/2024/may/13/we-saw-our-family-members-cut-into-pieces-how-colombias-wiwa-people-have-been-forced-from-their-mountain-again

between two US companies and the Republic of Ecuador.®® The roots of the
case go back to the class action initiated by indigenous people of Ecuador, who
claimed that oil activities of Texaco company caused a pollution of Amazon
rainforests and rivers in Ecuador and Peru, which in turn adversely affected the
lives of the local civilian population.®® In 2018, the Permanent Court of
Arbitration found Respondent liable for “injuries caused by the breaches of the
FET standard and customary international law in Article 11(3)(a) of the Treaty and
for breaches of the Umbrella Clause in Article 11(3)(c) of the Treaty”.* Notably,
Fundacio'n Pachamama and the International Institute for Sustainable
Development asked to be included in the procedure, since the case called for “a
number of issues of vital concern to specific indigenous communities and
peoples in Ecuador”,®® yet the tribunal dismissed the request, hence acting in
disregard of the rights of indigenous peoples.

Unfortunately, this example is one of the many where indigenous people
have not received suitable protection under international law. There are only a
handful of cases that would appear relevant for the present research due to a
number of problems that indigenous people face within any existing legal
system, be it national or international. Indigenous people experience limited
access to justice, shortage of necessary resources to access such help, as well
as low probabilities to hear their claims heard. Of all relevant existing cases in
over the last two decades, it is evident that the impact of foreign investment on
local communities is almost always negative in the way it affects their land,
water, natural resources, and environment (Wang, Ning, & Zhang, 2021). In
almost none of the cases except few did the indigenous people were able to
participate themselves.

Similarly, none of the cases even addressed the interests of the local
communities and indigenous people. As a result, many people attacked
investors’ properties in order to attract more attention, which led to investors
seeking more compensation for failed protection. In a way, as was ironically
noted by the tribunal in LLC v. Republic of El Salvador, “at most, the State acted
only as an intermediary between the Claimant [foreign investors] and the

%0 PCA. Chevron Corporation and Texaco Petroleum Company v. The Republic of Ecuador (Il). Case
Ne 2009-23. Award of 30 August 2018.

51 PCA. Chevron Corporation and Texaco Petroleum Company v. The Republic of Ecuador (1Il). Case
Ne 2009-23. Award of 30 August 2018.

52 Ibid. § 8.78.

% Ibid.

5 Ad hoc. Glamis Gold v. USA, Award of 8 June 2009; ICSID. Ltd., et al, Bernhard von Pezold and
others, Crystallex International Corporation v. Bolivarian Republic of Venezuela, Case
No. ARB(AF)/11/2. Award of 4 April 2016.
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communities”.*® Today, however, since the Investor-State Dispute Settlement
mechanism “has shifted from being a shield of last resort to a sword of first
resort in many disputes” (Wang, Ning, & Zhang, 2021), there is no framework for
intersection between the interests of indigenous people, whose protection of
environmental resources may lead to inadequate protection of the investments
by the host state, and vice versa.

In the past, there have been documented instances in Arauca, Colombia,
and its surroundings where peasant farmers and indigenous communities
residing near oil facilities or on land designated for oil exploitation have been
subjected to violence and forced displacement.®® While forced displacement
impacts many peasant farmers, a disproportionate number of Afro-Colombian
and indigenous individuals are displaced in Colombia due to their presence in
resource-rich territories (Escobar, 2004, p. 207-230). Following episodes of
violence, there has been an increase in oil production, exploration, and
infrastructure development. This data supports the argument that forced
displacement has effectively cleared land in these strategic areas, including
displacing indigenous groups, thereby granting corporations access to land for
oil exploration and drilling that would have otherwise been unavailable.

Additionally, the evidence suggests that violence has created buffer zones to
safeguard oil infrastructure and has suppressed opposition to oil interests,
particularly from indigenous groups. Escalating levels of violence have facilitated
territorial control by the public armed forces and paramilitaries in economically
crucial areas of Arauca, benefiting oil interests in the region. Although there was
a decrease in human rights violations and forced displacement in Arauca
towards the end of 2010, the analysis demonstrates that despite initial spikes in
conflict intensity, oil production, exploration, and investment have persisted
during periods of heightened violence. Hence, while the present paper does not
seek to make any broad generalisations regarding each and every ongoing
NIAC in the world, the investors and lawyers should pay a heightened attention
to this rather closeted aspect of the relationship between investment protection
and conflict. Displacement may not only facilitate the state’s strategic military
interests in the context of armed conflict, but also increase foreign investment
protection, as well as advance economic aims by expropriating land that is rich
in natural resources (Lozano-Gracia, Ibafiez, & Hewing, 2010, p. 157-189). The

% ICSID. Case of the Pac Rim Cayman LLC v. Republic of El Salvador. Case No. ARB/09/12. Amicus
curiae submissions. 20 May 2011. P. 10.

URL: https://www.italaw.com/sites/default/files/case-documents/italaw1208.pdf.

% Amazon Watch. (1 March 2002). Civil conflict and indigenous peoples in Colombia. (1 March 2002).
URL: https://amazonwatch.org/news/2002/0301-civil-conflict-and-indigenous-peoples-in-colombia;
Amazon Watch. Colombia’s u'wa face new threats. U'wa indigenous group confront new threats to
their lives and territory. URL: https://amazonwatch.org/assets/files/uwa-issue-brief.pdf.
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history of Colombia shows a frightening link between the policy of forced
displacement of indigenous people and attraction of foreign investment
(Sanchez, 2017).

In the end, it appears that indigenous people remain invisible men for
investment tribunals in times of armed conflict. Despite the tribunals’ theoretical
pronouncement of the importance of a systemic interpretation, practice does not
go very far. Unsurprisingly, the notion of investment protection has become so
limited to the image of the investor, that all other considerations continue to
remain abandoned. At the same time, the lives of indigenous people are
routinely being disrupted by investment activity as the notion of investment
protection remains primarily concerned with an economic interest of an investor,
not the rights of local community, or environmental problems (Ling & Lim, 2020).
The extent to which foreign investment continues being impacted by human
rights violations and violent armed conflicts, illustrates the persisting
interdependence between the two fields.

Conclusion

While the protection of foreign investment is of paramount importance to
developing countries, it seems that the politicisation of foreign investment, which
scholars often avoid, often facilitates both the unequal distribution of interests
between North and South and the idea of violence within developing countries.
Ultimately, as long as peace remains underfunded, the protection of foreign
investment is not a viable priority for anyone.

Ideally, the relationship between IHL and IHRL should never be seen as a
necessary practicality to escape the political nature of IIL. While any objections
to their simultaneous applicability are easily debunked, the silver linings of the
investors are harder to deal with.

The notion of investment protection has to be reconciled with the notion of
human rights, as well as the interests of developing countries. Although
investments are usually associated with economic stability, this discourse is
inapplicable to developing countries, which are often adversely influenced by
both foreign investment and investment protection. The situation in Colombia
represents a striking example thereof. Furthermore, the rights of indigenous
people, living in the territories with rich land are also negatively affected.

Therefore, it seems that the effectiveness of investment protection
essentially boils down to three aspects: the economic interests of the investor to
have protection afforded to their investments; the interests of the state to protect
its essential interests; and finally, the interests of the local communities to be
granted human rights, and to have this promise fulfilled. The paper has also
shown how interaction between these three aspects takes place on different
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levels: investment treaty interpretation and application, substantive protection of
investment, as well as real-life problems that call for real solutions. In the end, if
“peace is not merely a distant goal that we seek, but a means by which we
arrive at that goal”,*” the connotations are clear.
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Abstract

Ever-evolving technologies significantly affect modern warfare. The use of information and
communication technologies (hereinafter — ICTs) for malicious purposes in armed
conflicts is increasing significantly. Moreover, there are new potential armed conflict
participants, such as IT specialists. The question arises: how patrticipation of IT specialists
in armed conflicts may be qualified in accordance with the existing international
humanitarian law (hereinafter — IHL)? Are they still civilians protected from attacks, or do
they lose this protection as legitimate combatants? This situation highlights new legal
challenges as the main rules of IHL were drafted in a very different technological age. The
present research focuses on analysing the adequacy of application of the IHL in assessing
the status of IT specialists in modern armed conflicts. National positions of more than 30
States with regard to the relevant problem and academic approaches were examined. The
author concludes that the terminological limits of IHL make it very difficult to classify IT
specialists as a specific category of persons within armed conflict. The category of direct
participation of hostilities sometimes may be the most perspective, however, it has its own
ambiguities. IHL norms do not take into account new capacities such as the remote
location of IT specialists, the anonymity and secrecy inherent in their activities, etc.
In addition, some IHL standards demonstrate their practical inapplicability to real-life
situations involving the malicious use of ICTs. Nevertheless, the mix of potential statuses
of IT specialists can be very dangerous for the protection of both armed conflict
participants and civilians in general. Therefore, in accordance with the operating
hypothesis, it is demonstrated that IHL as a regulator is poorly adequate in its application
to ICTs due to corresponding restrictions of terms used, which are not adjusted to
non-traditional armed conflicts. De lege ferenda, adjusting the interpretation of direct
participation in hostilities category as most suitable to IT specialists in a cautious manner
might be a possible solution.
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AHHOTauuA

PasBuBaroLLMecs TEXHOMNOIMN OLLYTUMO B/INAIOT HA BeleHNe BOWH, N KOJIMYECTBO Clyvyaes
3/10HAMEPEHHOT0  CMO/b30BaHNA  MH(OPMALMOHHO-KOMMYHUKAUMOHHBIX  TEXHOMOT Ui
(nanee — WIKT) B COBpEMEHHbIX BOOPYXEHHbIX KOH(IMKTax pacteT. Bonee Toro,
NOSIBNSIIOTCA  HOBble  MOTEHUMa/IbHble  YYAaCTHWUKM  BOOPYXEHHbIX KOH(/IMKTOB —
IT-cneynanuctbl. Ho kak kBanuduumposatb yyactve IT-CcneunasimcTtoB B BOOPYXEHHbIX
KOH(PNIMKTax B COOTBETCTBMM C  HOPMamy  CYLLECTBYIOLLEro  MeXAyHapOoLHOro
rymaHuTapHoro npasa (ganiee — MITI)? SABNAIOTCA NN OHWU TPEXOAHCKUMW SMUAMUA,
3aLlMLEHHbIMY OT HanageHwin, unn xe kKombaTaHTamu, YTPaTUBLUMMMW Takylo 3aluuty?
MofobHas cuTyauus NOpoXaaeT HOBble NpaBoBble MNPOOGMNEMbI, MOCKOSIbKY OCHOBHbIE
HopMbl MITT1 6b1/11 paspaboTaHbl BO BpEMEHa, KOrga ypoBeHb TEXHOMOMMYECKOro passuTus
B Mupe Obll COBEPLUEHHO WHbIM. HacTosiuiee wuccnefoBaHue MOCBAWEHO aHasn3y
afiekBaTHOCTM npumeHeHna MITI npu oueHke cTtaryca IT-cneunasiuctoB B COBPEMEHHbIX
BOOPY>XEHHbIX KOHhMKTax. B pamkax mccnegosaHvsa faHHON Npo6sembl 6biin U3yyeHbl
HauWoHasbHble no3uumy 6onee 30 rocyAapcTB M CyLECTBYHOLWME Hay4Hble MOAXOAbI.
ABTOp MPUXOAWT K BbIBOAY, YTO B CU/Ty TEPMUHOMOTMYECKMX OrpaHudennii M oTHecTu
IT-cneumanncToB K TOM WM MHOI KaTeropuv fnL, B paMKax BOOPYXEHHOTO KOHIMKTa
OYeHb CNOXHO. Hanbonee cocToaTenbHbIM pelleHnem npobaembl BUANTCA UX OTHECEHNE
K KaTeropvu HenocpeAcTBEHHbIX YYaCTHMKOB GOEBbIX AENCTBUIA, OfHAKO W 3TOT BapuaHT
COMpPsDKEH C onpefenieHHbIMU  CNoXHOCTAMKW. Hopmbl MITT He yuuTbiBalOT Takue
0COBGEHHOCTN PaboTbl COBPEMEHHbIX IT-CNeunanMcToB Kak yAasieHHOoe pacrosiokeHune,
aHOHWMHOCTb, CEKPeTHOCTb U T.A. Bonee Toro, HekoTopble HOpMbl MIT1 oka3biBatoTCA
NpaKkTUYecKn He NPUMEHUMBbIMU K PeasibHbIM CUTYaUMsAM, CBA3aHHbIM CO 3/T0HaMEPEHHBIM
ucnonb3osaHnem WKT. TemM He MeHee CMelleHWe MOoTeHUMasbHbIX CTaTycoB
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IT-cneumanncTtoB MOXeT ObiTb BecbMa ONacHbIM A5 3alyThbl Kak Y4aCTHUKOB
BOOPYXEHHbIX KOH(DIMKTOB, TakK U rpadkAaHCKvX L, B LiesIoM. B cooTBeTcTBUM C pabouet
rMnoTesoi NPOAEMOHCTPMPOBAHO, YTO Ha CEroAHAWHWA AeHb MIT1 He MOXeT obecneynTb
afleksatHoe perynuposaHue VKT BBUAY TEPMUHOMOMMYECKUX OrpaHUYeHWid, NOCKOMbKY
ero MOHATWIAHBIA annapar He npucnocobneH K HETPaAULMOHHBIM  BOOPYXEHHbIM
KOHhIMKTaM. Bo3MOXHbIM pelwleHnem de lege ferenda MOXeT cTaTb KOPPEKTUPOBKAa
TONKOBaHWS1 KaTeropum «HemnocpefcTBeHHoe yyacTue B 00eBbIX [AENCTBUSIX»  Kak
Hanbonee nogxoasweli ana IT-cneuynanuctoB. OAHaKo 3TO HeobxoAMMO fenaTtb C
OCTOPOXHOCTbIO BO U36EXaHNE CNMLLIKOM LUMPOKOTO TOSIKOBaHMUS.

KnioueBble cnosa: IT-cneynanncTel, 3/10HaMepeHHoe ncnonb3oBaHne
MHPOPMaLNOHHO-KOMMYHMKALMOHHbIX TEXHONOTWiA, BOOPY)XEHHbII KOHCQ/INKT,
HenocpeacTBEHHOE ydyacTMe B 60eBbIX AENCTBUAX, levée en masse, MexayHapogHoe
rymMaHuTapHoe npaso

Ona uyntupoBaHma: CaHTanioBa A. B. lMpaBoBas kBamdmkaumsa |T-cneunasmctos B
COOTBETCTBMM C  MeXAyHapoAHbIM yMaHWTapHbIM npasBom. JKypHaa BLI3 no
mexoyHapooHomy npasy / HSE University Journal of International Law. 2025. Tom 3. Ne 1.
C. 46-68.

"AHacTacus BagumoBHa CaHTa/loBa — CTaxep-WcciefoBatenb, JlaGopaTopis
MeXAyHapo4HOTo NPaBoCy s

Cyber warfare does not play out in the abstract.
Rather, it can have a profound impact on people’s lives.

K. Khan, ICC chief prosecutor
Introduction

Nowadays the world continues to be plagued by armed conflicts. 27 conflicts are
still ongoing.! In addition to traditional military methods, States adhere to the
malicious use of ICTs both in the course of ongoing armed conflicts or in
peacetime. But how participation of IT specialists in armed conflicts may be
qualified under existing IHL? Are they still civilians protected from attacks or
lawful combatants losing such a protection? Even though relatively few States
have publicly admitted malicious use of ICTs’ for military purposes, a growing
number are developing military cyber capacities. Therefore, according to the
International Committee of the Red Cross (hereinafter — ICRC), their use in
future is expected to be expanded (ICRC, 2020, p. 483). In August 2023, the
chief prosecutor of the International Criminal Court (hereinafter — ICC),

1 Council on Foreign Relations. Global Conflict Tracker. https://www.cfr.org/global-conflict-tracker.
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K. Khan, claimed that the Court was ready to prosecute “cyberattacks” as
international crimes pursuant to the Rome Statute.?

The whole situation is very challenging. IHL as a regulator faces significant
complexities because at the time when its main rules were drafted the
technological state of the world was different. Thus, there are no special IHL
provisions governing malicious use of ICTs and especially the status of IT
specialists. For the purpose of this article, this notion embraces numerous
technical professionals skilled in ICTs who are involved in a variety of relevant
activities (Turns, 2012, pp. 289, 295; ICRC, 2013, p. 3). The existing consensus
among States has developed at a high level of abstraction: it hardly exceeds the
extension of general IHL scope to the cyber sphere. As a result, the international
legal assessment of the relevant cases is highly ambiguous (Rusinova, 2022,
p. 49). The scholarship on the topic is also less developed.

However, this uncertainty affects the participants of such cyber activities,
their potential direct victims and civilians in general. They all need to be
protected to the maximum extent possible by existing IHL and be aware of the
permissible limits of their actions and their possible consequences in order to
minimise the risks inherent in such conflicts.

Under these circumstances, the following research question arises: to what
extent does the current IHL adequately address the issue of the legal status of
IT specialists? The operating hypothesis is that IHL is poorly adequate as a
regulator in this regard due to corresponding restrictions of terms used, which
are not adjusted to non-traditional armed conflicts’ participants.

The present research is distinguished by the methods chosen. Thus, a
critical analysis is used to explain the terminological limitations of the IHL terms;
an interdisciplinary approach — to assess political rationales behind some
choices. The research is based on analysis of more than 30 positions of the
national States on the issue.

1. Applicability of IHL and law of targeting to the cyber sphere

The research is based on the premise that IHL is generally applicable to the
malicious use of ICTs. At least 28 States made the relevant statements.® At the

2 Khan, K. (20 August 2023) Technology will not exceed our humanity. Digital Front Lines.
URL: digitalfrontlines.io/2023/08/20/technology-will-not-exceed-our-humanity/.

3 See the examples: International humanitarian law (jus in bello). In Macak, K., Minarik, T.,
Jancarkova, T. (Eds). Cyber Law Toolkit (2019-).
URL: https://cyberlaw.ccdcoe.org/wiki/International_humanitarian_law_(jus_in_bello). See also:,
Federal Department of Foreign Affairs (May 2021). Switzerland's position paper on the application
of international law in cyberspace; United Kingdom Foreign, Commonwealth & Development Office
(3 June 2021). Application of international law to states’ conduct in cyberspace: UK statement;
Italian Ministry for Foreign Affairs and International Cooperation Italy (2021). /talian position paper
on "International law and cyberspace”, p. 3; Ministry of Defense of France (9 September 2019).
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same time some States oppose its applicability as it may legitimise militarisation
of cyberspace (Rusinova, 2022, p. 47).* According to the prevailing approaches,
cyber activities together with traditional kinetic military actions may be qualified
as actions “in the context of an armed conflict” (Schmitt, 2013; Roscini, 2014,
p. 122) provided that “belligerent nexus” (Melzer, 2009, p. 58)° is present. The
cases where ICTs are used autonomously are more complicated and
controversial. Besides, in the most challenging situations physical damage
typical of traditional kinetic weapons is absent (Droege, 2012; Rochini, 2014,
p. 135).

Although cyber capabiliies may generally be regarded as means and
methods of warfare,® attaining an “attack” threshold, which is higher than a
“military operation”,®2 can be very complicated due to the terminological
limitations of IHL. The main precondition is the absence of typical violent
consequences (Schmitt, 2011, p. 6; Dinstein, 2013, p. 284). Nevertheless, these
concepts are sometimes manipulated. For instance, Tallinn Manual drafting
experts (Schmitt, 2013; Schmitt, 2017), the ICRC,® and many scholars (Rochini,
2014; Droege, 2012; Gisel, Rodenhéauser, & Dérmann, 2020) have used the
terminology of “cyber operation™ and “cyber-attack” for the malicious use of ICTs
in general, even before the applicability of IHL to these acts has been
established, thus encompassing both legitimate and illegitimate acts. This may
cause confusion with the IHL categories of “military operations” and “attacks”.

International Law Applied to Operations in Cyberspace, p. 6; Ministry of Foreign Affairs of Poland
(29 December 2022). The Republic of Poland’s position on the application of international law in
cyberspace, p. 1; Ministerio de Relaciones Exteriores y Culto (21 July 2023). Costa Rica's Position
on the Application of International Law in Cyberspace, p. 3; UNODA (3 March 2023). Pakistan’s
Position on the Application of International Law in Cyberspace, p. 6-8; African Union Peace and
Security Council (29 January 2024). Common African Position on the Application of International
Law to the Use of Information and Communication Technologies in Cyberspace, p. 1.

4 Declaration by Miguel Rodriguez, Representative of Cuba, at the Final Session of Group of
Governmental Experts on Developments in the Field of Information and Telecommunications in the
Context of International Security (23 June 2024); Ministry of Foreign Affairs of the Russian
Federation (29 June 2017). Answer by A.V. Krutskikh, Special Representative of the President of
the Russian Federation on International Cooperation in the Field of Information Security, to a
question by the TASS news agency on the status of international dialogue in this sphere;
Korzak, E. (2017). UN GGE on cybersecurity: the end of an era? The Diplomat, 31; Open-Ended
Working Group (OEWG). (2019). First substantive session; Open-Ended Working Group (OEWG).
(2020). Second substantive session.

s ICRC (2016). Commentary on the First Geneva Convention: Convention (I) for the Amelioration of
the Condition of the Wounded and Sick in Armed Forces in the Field. Cambridge University Press.

8 Legality of the Threat or Use of Nuclear Weapons [1996] ICJ Advisory Opinion, p. 226; ICRC

Report on International Humanitarian Law and the challenges of contemporary armed conflicts

(28 November — 1 December 2011). 31st International Conference of the Red Cross and Red

Crescent, Geneva, Switzerland.

Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of

Victims of International Armed Conflicts (Protocol I), (8 June 1977), 1125 UNTS 3, Article 49(1).

8 AP, Article 48.

9 See, for example, the ICRC report on cyber operations. (2019). Security, Privacy & Tech Inquiries.
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On the other hand, the UN institutions® have chosen a more neutral wording —
“malicious use of ICTs”. What is important, established IHL principles may
regulate cyber acts attaining the needed thresholds.* However, their application
may still be complicated given the specifics of the cyber realm, for instance, the
interconnectedness of computer systems and the prevalence of dual-use
objects (Geill & Lahmann, 2012, p. 14). This is particularly relevant for
complying with the principle of distinction. The possibility to qualify data as a
“civilian object”,*> which may trigger corresponding responsibilities for potential
attackers, still raises heated debates (Gisel, Rodenh&user, & Dérmann, 2020,
pp. 317-318; Rochini, 2014, p. 179).

2. Legal qualification of IT specialists and rules applicable to them
under IHL

“IT specialists” embrace a wide range of ICTs professionals. Hence, it is not
correct to state that this category of persons as such loses the privileges of
civilians and becomes susceptible to attack. Besides, such an indiscriminate
classification would expose a part of these professionals and the civilian
population as a whole to unwarranted risk. Many types of malicious use of ICTs
do not attain the armed conflict threshold, therefore, IHL is not applicable. Even
if the armed conflict is in place, many IT specialists are likely to be considered
civilians who continue to be under the IHL protection from direct attack. At the
same time, they may still be targeted by law enforcement and potential criminal
prosecution if their actions breach other legal rules.” This scenario changes if
IT specialists engage directly in hostilities through cyber activities attaining a
minimal gravity threshold and supporting one of the conflict’s parties. Thus, it is
necessary to analyse how exactly IT specialists may be qualified under IHL and
how IHL rules may apply to them.

2.1. International armed conflict

In an international armed conflict (hereinafter — IAC), combatants and civilians
are traditionally distinguished. Combatants are defined by the ICRC as “persons
with a right to directly participate in hostilities between States”.'* These persons

1 Report of the Group of Governmental Experts on Advancing Responsible State Behaviour in
Cyberspace in the Context of International Security (14 July 2021) A/76/135; Final report of the
Open-ended working group on developments in the field of information and telecommunications in
the context of international security (10 March 2021) A/AC.290/2021/CRP.2.

" GGE Report, 71(f).

2 AP |, Article 52.

3 ICRC. Cyberwarfare, p. 3—4.

4 Combatants. In ICRC. How does law protect in war? Online casebook.
URL: https://casebook.icrc.org/a_to_z/glossary/combatants.
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comprise, firstly, members of regular “armed forces of a Party to a conflict™®
and, secondly, members of irregular armed forces (Rusinova, 2015, p. 175)
such as “militias and... other volunteer corps, including those of organized
resistance movements, belonging to a Party to the conflict”.’® According to
Article 4(A)(2) of the Third Geneva Convention (hereinafter — GC IIl), four
criteria must be met: (1) having a responsible command;* (2) having “a fixed
distinctive sign recognizable at a distance”;*® (3) “carrying arms openly”;** and
(4) complying with “the laws and customs of war”.?® Y. Dinstein also specifies
that chapeau of this Article provides two other criteria: being “organized”
(Dinstein, 2022, p. 36) and “belonging to a Party to the conflict”,?? meaning,
according to the ICRC Commentary, a “de facto relationship between the
resistance organization and [the party] which is in a state of war” (Pictet, 1960,
p. 57). Thus, the group must “in fact fight on behalf of that Party” and the party
must “accept both the fighting role of the group and the fact that the fighting is
done on its behalf” either expressly or tacitly (ICRC, 2021, para. 1005-1007).
Meanwhile, the term “armed” implies the presence of violence.

IT specialists may be embedded explicitly within the regular armed forces in
the manner of “military cyber units”,® and, consequently, qualified as
combatants. If such specialists have a weaker connection to a conflict's party,
they may constitute irregular armed forces, provided the abovementioned
criteria are met.

In the cyber realm, however, it is debatable whether IT specialists have to
“carrf[y] arms openly”.?* Even though it is admitted, it may be practically
impossible. Computers and software traditionally used by IT specialists may
hardly be regarded as weapons and, therefore, they cannot “carry arms openly”.
Even though they may, as weapons may be defined as any tool which causes
damage,® the practical issues rise especially with regard to malware and code
(Buchan & Tsagourias, 2022). To avoid physical impossibility this requirement
may be interpreted as obliging IT specialists to fully disclose their code but it
would also be unrealistic as the main upside of cyber acts is their unexpected

5 Geneva Convention Relative to the Treatment of Prisoners of War (Third Geneva Convention)
(12 August 1949) 75 UNTS 135, Article 4(A)(1).

6 GC Il Article 4(A)(2).

7 lIbid. Article 4(A)(2)(a-d).

% |bid.

® Ibid.

2 |bid. Article 4(A)(2)(a-d).

2L Ibid. Article 4(A)(2).

2 bid.

In  Macadk, K., Minarik, T., Jancarkova, T. (Eds). Cyber Law Toolkit (2019-).

URL: https://cyberlaw.ccdcoe.org/wiki/Combatancy.

2 Ibid.

% ICJ. Nuclear Weapons, para. 39.
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nature (Biggio, 2024, p. 161). Potential exception for situations when “combatant
cannot so distinguish himself"*® contained in Article 44(3) of Additional Protocol |
(hereinafter — AP I) and valid for its parties®” (Macak & Schmitt, 2018, p. 359) is
also hardly applicable as actions in the cyber realm are not “visible to the
adversary” and “each military engagement”? is conducted anonymously (Biggio,
2014, p. 162). Another proposal was to conduct acts of malicious ICTs use only
from designated IP addresses (Dinniss, 2012, p. 146). Nevertheless, “requiring
a computer to be marked as a military computer is tantamount to placing a
target on any system to which it is connected” (Dinniss, 2013, p. 257). Besides,
secrecy and anonymity are inherent characteristics of IT specialists’ actions.

The requirement of “a fixed distinctive sign recognizable at a distance” is
also problematic as IT specialists tend to work on their computers inside
buildings. However, it is rigid in temporal and geographical closeness to the
combat zone, but may be interpreted less strictly in cases where combatants act
in locations beyond the hostilities area or outside operational hours (Pfanner,
2004, p. 101). Thus, in the cyber context, this criterion must also be fulfilled if
the actual battlefield is rather close, however, IT specialists tend to work
remotely (Dinniss, 2012, p. 148). On the contrary, the experts of the Tallinn
Manual believe that “there is no basis for deviating from this general
requirement” (Schmitt, 2017, p. 405) and it is generally attained by wearing a
uniform. Thus, the issue of differentiation between cyber combatants and
ordinary people which is heated by the possibility of computers’ dual use is
generally apparent (D'Urso, 2015).

Another approach includes the deprivation of combatant status in case of
using botnets,?® IP address spoofing® or other means that render civilians and
combatants in the cyber sphere indistinguishable (Buchan, 2016, p. 748).
However, such methods not infringing IHL may be considered “ruses of war”,3
authorised by customary rule reflected in AP |, Article 37(2) (Henckaerts,
Doswald-Beck, Alvermann, Dérmann, & Rolle, 2006, Rule 57). The requirement
of distinctive sign might be met if cyber activities “are not conducted by feigning
protected, non-combatant status within the meaning of the prohibition of

% AP I. Article 44(3).

27 This exception was objected by nonparties and has not yet become customary. See US
Department of Defence. (2016). Law of War Manual, p. 119; Official Records of the Diplomatic
Conference on the Reaffirmation and Development of International Humanitarian Law Applicable in
Armed Conflicts (1974-1977) Geneva, vol. VI, p. 121.

% AP I. Article 44(3)(a)(b).

2 CISA. 1 February 2021). Understanding denial-of-service attacks.
URL: https://www.cisa.gov/news-events/news/understanding-denial-service-attacks.
30 Kaspersky. P spoofing: how it works and how to prevent it.

URL: https://lwww.kaspersky.com/resource-center/threats/ip-spoofing.
1 AP I. Article 37(2).
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perfidy”? (Melzer, 2011, p. 34). Customary (Henckaerts et al., 2006, Rule 65)
provision in AP I Article 37(1) “prohibit[s] to kill, injure or capture an adversary by
resort to perfidy™® inter alia by “feigning of civilian, non-combatant status”.®*
Nevertheless, most acts of malicious use of ICTs do not result in such violent
consequences. An analogy may be drawn with traditional combatants, who, in
line with the ICRC interpretation, are not expected to carry their weapons “at belt
or shoulder rather than in a pocket or under a coat” (Pictet, 1960, p. 61), but be
recognisable as combatants. Thus, IT specialists may also try to avoid
detection, but cannot operate, for instance, from civilian objects such as schools
or hospitals (Waters, 2014, p. 784). The disclosure of their geographic location
may be a potential decision. Besides, labelling of attacks with an “encrypted
signature” may be used.*® It should be kept hidden from incidental scrutiny,
probably with a decryption key that is familiar to the offender or neutral actor that
reveals who is the author of the attack.® Thus, it may help to avoid cyber perfidy
(Schmitt, 2013, Rule 60) carried out by non-authorised actors pretending to
have a legitimate military status under false pretexts.*’

As for another criteria, IT specialists may act individually or without a
centralised command. They may not be acquainted with IHL rules. Virtual
interaction may also impede the consistency with such rules due to the lack of
the enforcement mechanisms (Schmitt, 2012, p. 462). Finally, their applicability
also depends on a conflict’'s and its participants’ qualification.

Another category of persons which may be regarded as combatants are
civilians participating in levée en masse (Rusinova, 2015, p. 181). This category
includes “inhabitants of a non-occupied territory, who on the approach of the
enemy spontaneously take up arms to resist the invading forces, lacking time to
form themselves into regular armed units”.*® They also must openly bear arms
and honor war laws and customs.*

Tallinn Manual experts were not unanimous on the relevance of this category
in cyber context. While cyber levée en masse is possible in theory, it seems to
be implausible in the cyber realm in practice (Waters, 2014, p. 780). Others
nonetheless see it as practically relevant (Wallace & Reeves, 2013, p. 648). It is
sometimes regarded as even more applicable to malicious use of ICTs than to

32 AP I. Article 37(1)(c).

33 AP I. Article 37(1).

3 Ibid. Article 37(1)(c).

%5 Kostadinov, D. (2014). Jus in cyber bello: how the law of armed conflict regulates cyber attacks.
Part Il. Infosec Resources.
URL: https://resources.infosecinstitute.com/topic/jus-cyber-bello-law-armed-conflict-regulates-cyber
-attacks-part-ii/.

% Ibid.

S7 Kostadinov, D. Jus in cyber bello.

#  GC Il Article 4(A)(6).

3 Ibid.

54


https://resources.infosecinstitute.com/topic/jus-cyber-bello-law-armed-conflict-regulates-cyber-attacks-part-ii/
https://resources.infosecinstitute.com/topic/jus-cyber-bello-law-armed-conflict-regulates-cyber-attacks-part-ii/

kinetic operations (Waters, 2014, p. 785). Anyway, there are some possible
challenges.

Firstly, a restricted number of potential participants. “It is unclear whether
levée en masse can be composed solely of a significant portion of the
cyber-capable members of the population” (Schmitt, 2013) since usually it is
composed of the majority of the population. Not many people are competent to
take part in cyber warfare. At the same time, not all traditional levée en masse
participants are equally qualified. Some actors can reveal vulnerabilities in their
adversary's target systems, some may devise malware to take advantage of
those vulnerabilities, and others may participate in “denial of service attacks or
defences” (Schmitt, 2012, p. 256). Besides, some types of malicious use of ICTs
are connected with social networks, subsequent propaganda and mobilisation of
population to fight and its coordination. These tasks can be performed by a
wider number of people. Besides, the level of cyber awareness and competence
is increasing (Waters, 2014, p. 781).

Secondly, it is not clear whether levée en masse may be applied in response
to cyber or kinetic activities. Many experts see the necessity of the kinetic ones.
However, the “approach of the enemy” seems to be possible in a cyber realm
too. Moreover, kinetic operations and malicious use of ICTs often complement
each other (Waters, 2014, p. 781). Melzer even considered that while this
category “has become ever less relevant in traditional warfare”, it may be “of
practical importance in cyberwarfare”, where “territory is neither invaded nor
occupied, which may significantly prolong the period during which a levée en
masse can operate” (Melzer, 2011, p. 34).

Thirdly, it is ambiguous whether this cyber “resistance” may include attacks
behind adversary front lines. Corresponding limitation might be harmful and
impractical for levée en masse participants in the cyber sphere due to significant
decrease of the defense possibility. Finally, the abovementioned challenge of
“carrying arms openly” also arises (Waters, 2014, p. 783).

If such a rebellion takes place on the occupied territory, its members must
correspond to the resistance movement’'s members criteria, such as having a
responsible command and an internal disciplinary system consistent with
international law rules governing armed conflict, as it is clarified by the ICRC
(Pictet, 1960, p. 59). In such a case the situation is more complex as
IT specialists may act autonomously or chaotically without a disciplinary system
or a centralised command. Compliance with IHL rules is also a relevant issue.

Thus, while in some cases IT specialists may be regarded as combatants,
compliance with traditional requirements may often be practically impossible. As
for specific rights and protection given by IHL, combatants have a “privilege” to
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“participate directly in hostilities™® (Henckaerts et al., 2006, Rule 3) and have
corresponding combatant immunity, which prevents their prosecution for these
actions if they are consistent with IHL limits and do not amount to war crimes.*
However, they lose protection from attacks.”” Combatants are entitled to a
prisoner of war (hereinafter — POW) status*® and corresponding rights.** They
are protected once they no longer take part in hostilities, if they have been
captured in the adversary's power — in POW status, “wounded, sick and
shipwrecked™® or “parachuting from an aircraft in distress”.*® These conditions,
however, are losing their relevance in the cyber sphere. Protection also spreads
against “some means and methods of warfare™” even during taking part in
hostilities.”® Assessing the threats to IT specialists’ lives arising from the
combatant status in exchange for corresponding “privileges” and the difficulties
in their applicability to the cyber sphere, it may be concluded that IT specialists
should be qualified as such in very limited cases.

If IT specialists are not incorporated or assimilated in abovementioned ways,
they retain their status as civilians.*® The definition of civilian persons is provided
by the customary (Henckaerts et al., Rule 5) Article 50 of AP | as any person not
falling under the scope of GC III Article 4(A)(1),(2),(3),(6)* and AP | Article 43.5*
Moreover, this notion encompasses all the persons “who accompany the armed
forces without actually being members thereof”,> members of the crews of civil
aviation, merchant ships and internees belonging to armed forces of the
occupied State. Furthermore, persons who take or have taken direct part in
military actions without having the combatants’ status also belong to civilians
(Rusinova, 2015, p. 185). AP | specifies that “in case of doubt whether a person
is a civilian, that person shall be considered to be a civilian”.%®

4 AP I. Article 43(2); Henckaerts et al. Customary IHL, rule 3.

4 Immunities. In ICRC. How does law protect in war? Online casebook.
URL: https://casebook.icrc.org/a_to_z/glossary/immunities.

4 Principle of distinction. In ICRC. How does law protect in war? Online casebook.
URL: https://casebook.icrc.org/law/principle-distinction.

4 GCIIl. Article 4.

4 Ibid.

% ICRC. Principle of distinction; Geneva Convention for the Amelioration of the Condition of the
Wounded and Sick in Armed Forces in the Field (First Geneva Convention) (12 August 1949),
75 UNTS 31; Geneva Convention for the Amelioration of the Condition of Wounded, Sick and
Shipwrecked Members of Armed Forces at Sea (Second Geneva Convention) (12 August 1949),
75 UNTS 85; GC IlI; AP 1.

4 Ibid.
47 ICRC, Principle of distinction; AP I.
% |bid.

4 Combatancy. In Macak, K., Minarik, T., Jantarkova, T. (Eds). Cyber Law Toolkit (2019-).
URL: https://cyberlaw.ccdcoe.org/wiki/Combatancy.

%0 GC Il Article 4(A)(1), (2), (3), (6).

5L AP . Article 43.

52 GC IIl. Article 4(A)(4).

5 AP I. Article 50.
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Civilians are protected from attacks unless and for such a period they
“directly participate in hostilities” (Henckaerts et al., 2006, Rule 6). They are also
protected “in the hands of the enemy™* (e.g. “against arbitrary treatment”,®
under the “special rules on occupied territory”® and “against the effects of
hostilities™’) (Henckaerts et al., 2006, Rule 6). However, remaining protected
from attack, they cannot directly participate in hostilities, enjoy POW status®
and combatant immunity. The protection “in the hands of the enemy”® and
“against the effects of hostilities™® is also applicable to them. In many cases IT
specialists may indeed be qualified as civilians. However, sometimes the lack of
international responsibility may be critical given technological advances allowing
it to remotely inflict far more damage than soldiers do on the battlefield.

2.2. Non-international armed conflict

Moving to a non-international armed conflict (hereinafter — NIAC), combatants
and civilians are not defined in the IHL sources in this field. The States’ position
here is unsettled, therefore, the formation of an international custom still seems
to be impossible. The most applicable approach is partially similar to the one in
an IAC. Thus, “civilians” as those not related to parties of a conflict are
distinguished from “organised armed groups” which are “under a command
responsible to th[e] Party [to a conflict] for the conduct of its subordinates™*
(Henckaerts et al.,, 2006, Rule 4) and “subject to an internal disciplinary
system™®? consistent with international law rules governing armed conflict.%® This
interpretation of an organised armed group in the NIAC is exercised by analogy
with the IAC, thereby filling in the gaps of the NIAC law (Rusinova, 2015,
p. 201). The membership in such groups is determined pursuant to a functional
approach where the determinant shifts from the “direct participation in hostilities”
(hereinafter — DPH) to the possession of a military function by the individual
(Rusinova, 2015, p. 194, 202). The status of those armed group members who
do not meet the above criteria or those who act independently ought to be
assessed from the standpoint of DPH.

5 Ibid. GC IV; AP I; ICRC, Principle of distinction.

*  lbid.
% Ibid.
5 lbid.

% A special attention should be given to civilians “accompany[ing] armed forces without actually
being members thereof” as they are entitled to POW status. GC IlI. Article 4(A)(4).
% ICRC, Principle of distinction.

% Ibid.
51 AP I. Article 43(1).
52 Ibid.
5 lbid.
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The complexity of qualification of IT specialists as organised armed groups
is the following. IT specialists often operate autonomously. The number of such
actors and their activities usually do not result in the fulfilment of the “organised”
group threshold (Schmitt, 2012, p. 463). It is clarified that “even small groups of
hackers are unlikely to meet the requirement of organization” (Schmitt, 2017,
Rule 83). The problems of responsible command and internal disciplinary
systems were mentioned before. Even though the group works cooperatively
and has a governance unit coordinating its operations, for example, by
distributing certain cyber targets among its members, sharing specific tools or
vulnerability evaluations with each other, and conducting cyber harm reviews to
identify the need for a “reattack”, there may be specific difficulties. Although the
group might be organised even without physical interactions, their absence may
demonstrate the lack of means to enforce consistency with the rules of armed
conflict. It is ambiguous whether this would be an obstacle to qualification of
such a cyber group as “organised” within the IHL approaches to NIAC members.
Traditionally it is, while given changing methods and actors of warfare, it should
not be, according to the Tallinn Manual (Schmitt, 2017, Rule 83).

Conventionally, the protection during NIAC is not status-based but
conduct-based® (Sassoli & Bouvier, p. 307). Nevertheless, IT specialists
qualified as members of organised armed groups lose their protection not only
during the DPH, but also until they are in the power of the adversary or are
somehow hors de combat. Thus, by analogy with IAC, they can participate
directly in hostilities but, subsequently, they lose the protection from attacks.
Some experts and States believe that they can be detained because they
belong to the enemy (as POWs in IAC, although this status is absent in NIAC
along with combatant immunity) and enjoy minimal protection (Melzer, 2009,
p. 84). The use of certain weapons is also prohibited.®® Thus, such persons have
similar disadvantages as combatants in IAC, but their privileges are smaller
(Rusinova, 2015, p. 201). This also questions the qualification of numerous
IT specialists.

If IT specialists do not fall within this category they may be qualified as
civilians and enjoy “general protection against the dangers arising from military
operations”.%® They are protected against attacks “unless and for such time as
they take a direct part in hostilities”.®”

% Non-international armed conflict. In ICRC. How does law protect in war? Online casebook.
URL: https://casebook.icrc.org/law/non-international-armed-conflict.

% lbid.

Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of

Victims of Non-International Armed Conflicts (Protocol 1) (8 June 1977), 1125 UNTS 609,

Article 13(1).

57 lbid. Article 13(3).

58


https://casebook.icrc.org/law/non-international-armed-conflict

2.3. Direct participation in hostilities

The complex category of DPH is applicable to both IAC and NIAC. Modern
armed conflicts tend to involve more civilians in military actions (Rusinova, 2015,
p. 202). For instance, armed forces, especially of Western States, often
outsource the activities of technical specialists to civilians (Turns, 2012, p. 279).
Due to this “civilianisation”, the DPH concept seems to be increasingly relevant
and, at first glance, the most appropriate for the qualification of IT specialists in
armed conflicts. The rule prescribing that civilians lose their protection from
attack while “directly participating in hostilities” is manifested itself inter alia in
common Article 3(1) of Geneva Conventions® and both AP 1°° and Additional
Protocol Il (hereinafter — AP 11).7° ICRC recognised this rule as customary in
both IAC and NIAC (Henckaerts et al., 2006, pp. 25-31). This category should
be interpreted restrictively, namely, as applicable to specific actions. In case
there are doubts regarding the qualification of such individuals, in the ICRC
view, they must be interpreted in favour of the civilian's status (Rusinova, 2015,
c. 201-202; Pilloud, Sandoz, Swinarski, & Zimmermann, 1987, p. 1453).

Nevertheless, the issue of DPH has various limitations. It seems to be one of
the vaguest in IHL and should be further detailed. Firstly, there is no exact
definition of DPH (Henckaerts et al., 2006, p. 28). However, the lack of clearly
delineated and understandable parameters’™ can lead to very dangerous
consequences,”? so they must be unambiguously defined. The approach
identifying concrete acts encompassed and not encompassed by DPH does not
solve the problem of “grey zone” (controversial acts) (Cassese, 2007,
pp. 339-345) and cannot envisage all possible acts due to the specificity of
each separate conflict. Therefore, common criteria should be developed
(Rusinova, 2015, p. 207).

The assessment of whether IT specialists “directly participate in hostilities”
may be conducted on the grounds of compliance with minimal gravity threshold
of harm, the link between the act and ongoing military actions and the causal
link between the act and the harm. The neutrality of these criteria implies the
possibility of their application to the malicious use of ICTs by IT specialists
during an armed conflict (Schmitt, 2017, Rule 97). The timeframe for “direct
participation” is also indicative.

6 GC I, GC Il, GC Ill, Geneva Convention Relative to the Protection of Civilian Persons in Time of
War (Fourth Geneva Convention) (12 August 1949), 75 UNTS 287, Common Atrticle 3(1).

& AP I. Articles 51(3), 67(1)(e).

AP Il. Article 13(3).

™ Prosecutor v. Dusko Tadic a/k/a "DULE" [7 May 1997] ICTY Trial Chamber Il, Judgement,

para. 616.

See, for example, IACommHR, Third Report on the Human Rights Situation in Colombia,

Chapter IV, para. 51.
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“Hostilities” are defined as acts that “must be likely to adversely affect the
military operations or military capacity of a party to an armed conflict or,
alternatively, to inflict death, injury, or destruction on persons or objects
protected against direct attack” (Melzer, 2009, p. 47). This definition should also
include a criterion according to which the damage inflicted by the act must reach
minimal gravity threshold. Moreover, this gravity should relate to both attacks on
civilians and civilian objects as well as military objectives. In case of military
objectives, the threshold may be deduced from the IHL norms’ main content
regulating damaging the adversary by killing, wounding and destroying or
damaging property (Rusinova, 2015, pp. 210-211). To qualify acts of civilians as
DPH, they must have inflicted, or be objectively likely to inflict damage on one of
the parties and be committed in connection with an ongoing armed conflict.
Thus, the link between the act and military actions must also be demonstrated
(Melzer, 2009, pp. 46—64). However, it should not matter whether the person
committing such actions represents another party to the conflict or not.”™

Since malicious use of ICTs rarely leads to violent physical consequences, it
is sometimes pointed out that ‘digital’ harm is manifested when malicious use of
ICTs has a negative impact on the adversary’s military capabilities or activity
(Schmitt, 2017, Rule 97). Examples of DPH using digital means may involve
causing damage to the opponent's possessions or equipment, or conveying
military information for the belligerent's instant exploitation.”* If the damage
caused by the actions of IT specialists is not aimed at military objectives, “it
must be very likely to cause death, injury or destruction on protected persons or
objects”.”® Sometimes it is also stated that the harm from malicious use of ICTs
terrorizing civilian population in the sense of “inhuman treatment”, i.e. “severe
physical or mental suffering”, may also attain the threshold.”® In any event,
expanding of the minimal gravity threshold must be done in a very cautious
manner as it would extend the DPH category raising the range of potential
IT specialists who could be subject to attacks (Biggio, 2024, p. 167).

Analysing the causal link between the acts and the damage inflicted, the
ICRC recommends to qualify acts as DPH if the damage is brought about “in
one causal step”. At the same time direct preparatory acts are also covered.
Such controversial examples as the delivery of combatants, weapons,
ammunition, and military equipment to and from the battlefield by a civilian driver
(opposing to general logistical functions) as “an integral part of ongoing combat
operations” (Melzer, 2009, pp. 53-54, 56) as well as planning and strategic

s Prosecutor v. Jean-Paul Akayesu [2 September 1998] ICTR Trial Chamber Judgment, para. 444.

7 Direct participation in hostilities. In Magak, K., Minarik, T., Jan&arkova, T. (Eds). Cyber Law Toolkit
(2019-). URL: https://cyberlaw.ccdcoe.org/wiki/Direct_participation_in_hostilities#cite_note-5.

s Kostadinov, D. Jus in Cyber Bello.

5 Ibid.
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direction of military operations must also constitute DPH’’ (Rusinova, 2015,
pp. 214-216).

This requirement may be problematic in the cyber realm as malicious use of
ICTs often leads to “second order””® or reverberating consequences. “First order”
consequences are immediate and direct while “second order” ones are delayed
and generated through intermediate events. For instance, the loss of a system'’s
functionality reflects the “first order” effect while the ramifications flowing from
such a functionality loss for an adversary’'s military capacity demonstrate
“second order” effects (Biggio, 2024, pp. 167-168). Excluding such effects
would also exclude many types of malicious use of ICTs from attaining this
threshold (Turns, 2012, p. 288). Thus, a balanced approach may be to accept
reverberating consequences that are linked to the initial malicious use of ICTs by
“an uninterrupted causal chain” (Biggio, 2024, p. 168). Meanwhile, “causal
proximity... should not be confused with... temporal or geographic proximity”
(Melzer, 2009, p. 55). Anonymity and secrecy of many cyber acts may also
complicate the assessment (Biggio, 2024, p. 168).

Another important aspect is the timeframe for DPH. On the one hand,
sometimes periods of civilians’ DPH and losing protection from attack are
distinguished to avoid the “revolving door” phenomenon which supposedly gives
an unreasonably extended immunity from attack.” However, members of
terrorist and other armed groups who have a DPH function move from the
category of civilians to combatants (Rusinova, 2015, p. 217-218). If such a
group does not meet the criteria of an organised armed group, this person must
perform a continuous combat function such as preparing, conducting or leading
acts attaining the needed minimal gravity threshold to be able to be qualified as
DPH (Melzer, 2009, p. 34). This is crucial for eliminating auxiliary support
functions from the DPH category. Thus, the periods of DPH and losing
protection from attack must coincide to avoid the qualification based on
assumptions and presumptions rather than specific actions (Crawford, 2013,
p. 12). At the same time, the ICRC clarifies that preparations for a particular
operation, the phase of deployment and return after it should also be considered
as DPH (Pilloud, Sandoz, Swinarski, & Zimmermann, 1987, para. 1943).

" Prosecutor v. Pavle Strugar [17 July 2008] ICTY Appeals Chamber Judgement, paras. 164,
180-185; USA v. Salim Ahmed Hamdan [19 December 2007], United States Court of Military
Commission, p. 6; The Public Committee Against Torture et al. v. The Government of Israel et al.
[13 December 2006] Israel High Court of Justice Judgment, para. 35.

7 Joint Chiefs of Staff, Armed Forces of the United States (31 January 2013). Joint Targeting,
pp. 11-35.

® In such a case each terrorist has “horns of the alter”... to grasp or a “city of refuge”... to flee to, to
which he turns in order to rest and prepare while they grant him immunity from attack.” Israel HCJ,
The Public Committee Against Torture, para. 40.
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Since the performance of IT specialists acts does not require geographic
relocation, the time limits of DPH involve only the moment of the acts’ execution
and preparatory steps constituting an essential part of the malicious use of
ICTs.® Thus, the period of targetability is “practically non-existent” (Biggio, 2024,
p. 169; Wallace, Reeves, & Powell, 2021, p. 186; Melzer, 2009, p. 53) as even
preparatory phase may often be evaluated only afterwards. At the same time the
acts’ planning and the actions before the active role in them terminates may also
be counted. Thus, it may not be identical to the period when the harm takes
place (Schmitt, 2013, Rule 35(8)) while still difficult to evaluate. Another
problematic issue arises from multiple acts of malicious use of ICTs over a
particular period. The majority of Tallinn Manual drafting experts consider such
acts as isolated, while the minority regard the whole such period as targetability
‘window’ (Schmitt, 2017, p. 432; Melzer, 2009, pp. 44-45, 70-71) until the actor
“unambiguously opt[s] out of hostilities through extended non-participation or an
affirmative act of withdrawal” (Schmitt, 2004, pp. 511, 534; Watkin, 2005,
pp. 137-167). Nevertheless, the practical possibility of such targeting is also
guestionable.

If an IT specialist is simply a member of a hacktivist group which does not
meet the criteria of an organized armed group, it will not amount to continuous
combat function (Melzer, 2009, pp. 33-35). According to the classification of
D. Turns, among such categories of IT specialists as “those who design and
write the programs used” for malicious use of ICTs, “those who install these
programs on the computer systems, act as service administrators and provide
technical maintenance for them” and “those who actually operate the computer
programs” during malicious acts of ICTs use, the members of the last category
are more likely to reach DPH threshold. However, the issue of “civilian scientists
and weapons experts” is rather vague as they tend to be considered as
indirectly participating and, thus, protected as civilians. Besides, although
“armed attack” does not cover “espionage and exploitation operations” (Turns,
2012, pp. 289, 295), hostilities are broad enough in their scope to encompass
them.

Addressing national positions, France refers to such potential examples of
DPH as “the penetration of a military system by a party to an armed conflict with
a view to gathering tactical intelligence for the benefit of an adversary for the
purposes of an attack... installing malicious code, preparing a botnet in order to
launch an attack by denial of service, or developing software specifically

8  Prescott, J. M. (2012). Direct Participation in Cyber Hostilities: Terms of Reference for Like-Minded
States?. In 2012 4th International Conference on Cyber Conflict (CYCON 2012) (pp. 1-16). IEEE.
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intended for the perpetration of a hostile act”.’! Thus, “civilians conducting
offensive activities” amounting to DPH may “be targeted by conventional
means”.# Germany provides examples of “electronic interference with military
computer networks... whether through computer network attacks or computer
network exploitation, as well as wiretapping [of an] adversary’s high command
or transmitting tactical targeting information for an attack’.®® The US even
regards the status of persons “belonging to a non-state armed group as a
separate basis upon which a person is liable of attack, apart from whether he or
she has taken a direct part in hostilities” (Preston, Taylor, 2016, p. 236). These
approaches may be considered overly broad as the needed thresholds are
sometimes neglected making civilians a target of attack.

As a practical example, a pager attack against Hezbollah members allegedly
carried out by Israel® in September 2024 caused more than several dozen
deaths and 4000 injuries. This act was called a “cyber operation” and, proving
NIAC existence, it may be qualified as a cyber “attack.” The identity of its
participants is not known but if they are not organised armed groups’ or armed
forces’ members, the gravity threshold might allow their actions to be qualified
as DPH.

Concluding with the rights and protection of IT specialists qualified as
“directly participating in hostilities”, they enjoy the protection afforded to civilians
both in IAC and NIAC correspondingly unless and for such a period they
“directly participate in hostilities” (Henckaerts et al., 2006, Rule 6). They are not
afforded a POW status with corresponding protection and combatant immunity.
Thus, although the application of this category may be also problematic given
the specificity of the cyber sphere, it seems to be one of rather balanced
approaches provided the periods of DPH and losing protection from attack
coincide and all the thresholds are met.

Conclusion

Current research has demonstrated the difficulties of the existing IHL regulation
application to adequately assess IT specialists’ status in real armed conflicts. On
the one hand, the IHL rules were formulated in such a way that allows them to

8 Ministry of Defense of France (9 September 2019). International Law Applied to Operations in
Cyberspace, p. 15.

8 bid.

8 Federal Government of Germany (2021) Position Paper On the Application of International Law in

Cyberspace, p. 8.

Hezbollah pager attack puts spotlight on Israel's cyber warfare Unit 8200 (20 September 2024).

Reuters.

URL: https://www.reuters.com/world/middle-east/hezbollah-pager-attack-puts-spotlight-israels-cybe

r-warfare-unit-8200-2024-09-18/.
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apply to the widest possible number of weapons including future ones.®® On the
other hand, many questions posed by the developing technological world, which
could not have been foreseen in advance, raise heated debates. This is
particularly relevant to the cyber sphere. The lack of a clear distinction between
the military use of ICTs, which can be qualified under jus in bello and
non-military use encompassed by international human rights law and national
criminal law, may result in the abuse of the military paradigm. In other words,
invoking IHL as a lex specialis may be used by States to avoid the application of
more suitable regimes and to shield their activities (Rusinova & Martynova,
2023, p. 150).

IHL terminological limits compromise the possibility of assigning IT
specialists to a particular category of persons within an armed conflict. This mix
of possible statuses creates a risk for other civilians who may be confused with
IT specialists, especially given that they often operate from urban areas far from
the battlefield. In some cases, the present rules demonstrate their definite
practical inapplicability to real cases in the cyber realm. IHL norms do not
consider such new capacities as remote location of IT specialists so that the
theatre of war is the whole world. Thus, such statuses as POW become losing
their relevance.

The difficulty of relating IT specialists to lawful combatants meeting the
required criteria may also result in a paradoxical situation where combatants
using traditional lethal force and weapons which may cause civilian harm with
higher probability are often better protected than potential ‘cyber’ combatants
(e.g. POW guarantees etc.) (D’Urso, 2015, p. 2). On the contrary, IT specialists
located miles away from the battlefield may have much greater influence and
capabilities than traditional soldiers. Therefore, such new actors’ status and
consequent rights and protection should be properly and clearly defined
according to the law of armed conflict too.

The analysis showed that the qualification of an IT specialist as a part of
regular armed forces during IAC seems to be less controversial than as a part of
irregular ones in IAC or organised armed group in NIAC. Levée en masse
category may be suitable considering the spontaneous and unorganised nature
of many IT specialists’ activities but it has significant limitations not adjusted to
new cyber actors. Some IT specialists perform only civilian functions and may
be qualified only as such.

The DPH qualification sometimes may be the best perspective due to the
civilization of modern armed conflicts, however, it has its own ambiguities. The
main risk is the potentially growing violence amount which can be legitimately

8 ICJ. Nuclear Weapons, para. 86.
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used against such participants and subsequent collateral damage
(Rodenhauser & Vignati, 2023) among the whole civilian population. This threat
might be balanced by the application of relevant IHL principles of precautions,
proportionality and at the same time military necessity. Besides, the verification
of direct participants may be very complicated in practice. Nevertheless, civilians
who directly participate in hostilities on a permanent basis are at a higher risk of
being attacked.

Thus, the operation relating to disrupting Iran's uranium enrichment
centrifuges through Stuxnet malware was reportedly performed at the urging of
the USA and Israel governments (Schmitt, 2015, p. 1112). An armed conflict
was not in existence, thus, IHL is not applicable. If it was and if this malicious
use of ICTs was not conducted by armed forces units, it potentially may be an
illustrative example of reaching the DPH threshold according to the gravity of
physical damage caused. In any event, the virus had to initially spread among
many civilian computers to reach its final goal. This example demonstrating the
presence of cyber perfidy® may show the negative influence on non-military
targets and the situation of impunity of such offenders. DDOS attacks usually
performed by a network of hacktivists upon suspicion of State involvement also
contribute to the attribution problem. In the cyber realm States often refer to
proxies and non-State intermediaries. However, the establishment of
responsible persons is a very complex issue, especially according to existing
tests. In general, given the complexity of the attacker identification, the
retaliatory targeting “remains marginal”.®’

Overall, the fact that most contemporary cyber acts do not trigger physical
consequences and do not attain a minimal gravity threshold cannot be
neglected. Other elements of analysed categories are also problematic due to
specifics of the cyber realm. Thus, a very limited number of IT specialists should
be qualified other than as civilians and only if the necessary requirements are
met. De lege ferenda, adjusting the interpretation of DPH category as the most
suitable to IT specialists might be a possible solution. For instance, new ICRC
commentary®® has provisions on “cyber operations”. However, such adjustments
should be done cautiously to avoid overly broad interpretation and excessive
militarisation.

8  Kostadinov, D. Jus in Cyber Bello.

8 Ministry of Defense of France (9 September 2019). International Law Applied to Operations in
Cyberspace, p. 15.

8 JCRC. Commentary on GC I.
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AHHOTauusA

AHanM3 HOPMAaTUBHbIX W [OKTPUHA/IbHLIX WCTOYHWKOB MO3BOMSIET YTBEPXAATb, YTO B
poccuiickoli Hay4yHOW nuTepartype cqOpMy/MpOBaHO OnpefesieHne MoHATMS «6e3B03-
Me3Hast 3KOHOMMUYecKasi MOMOLLb», TOXAECTBEHHOE WM3BECTHOMY 3a PYyGEeXoM TepMUHy
«MHOCTpaHHasA nomoub» (aHrn.: foreign aid). B pabote paccmarpuBaeTcs COOTHOLLEHNE
NoHATUA «6e3B03Me3Has 3KOHOMMYECKas NMOMOLLb» CO CXOXMM TEPMUHOM «oduLmasb-
Hasi MOMOLLb Pas3BUTMIO», KOTOPLIA Takke akTUBHO MWCNOMb3yeTcs B MHOCTPaHHOM
nuTepatype. ABTOP BbISIBAISIET pas/iMuHble MOAXOAbl K MOHUMAaHWIO Leneil okasaHus
6e3B03Me3HOI 3KOHOMMYECKO nomMowy. Tak, ecnv B 3apy6exHOoi JOKTPUHE OCHOBHOWA
Lefblo BbICTyNaeT peann3auys COOCTBEHHbIX NOANTUHECKNX N SKOHOMUYECKUX NHTEPECOB
rocyapcTB-l0HOPOB, TO B POCCUIACKOW AOKTPUHE NpeBasiMpyloT TyMaHUTapHble Lenu u
Lenun, cBA3aHHble C NOAAEPXKOM M pacnpoCTpaHeHWeM Ky/bTYpPHOTO BAMSIHWA. B ctaTtbe
nccneayTca MexayHapoLHO-NpaBoBble MPUHLMMNLI OKasaHWs 6e3B03Me3AHOM NOMOLLM,
cpeaun KOTOPbIX aBTOP BbIAENSET NPUHLMMN CYBEPEHHOTO PaBEHCTBA rocyAapcTB, MPUHLMN
3(hheKTUBHOCTW, MPUHLMM PasBUTUA 1 NPUHLMM YCTONYMBOrO passuTus. M3yuns Hopma-
TUBHbIE W PEKOMEHAATENIbHbIE WCTOYHMKU MEXAYHapOAHOro npasa, aBTop MPUXOAMT K
3aK/I0YEHNI0 06 U3MEHEHWUWN COAEPXKaHUA HEKOTOPbLIX NMPUHLIMMIOB B CBA3W C Noc/ienosa-
TeNbHOV peanu3aumeii MeXxgyHapoAHO-NPaBOBO MOMWUTUKKM FOCyAapcTB-A0HOPoB. Pac-
CMOTPEB COBPEMEHHYID WHCTUTYLMOHA/IbHYIO CTPYKTYPY OKasaHusi 6e3B03Me3fHOM
9KOHOMMYECKOI NOMOLLM, aBTOP AEeNaeT BbiBOA O B3aMMOCBS3VN (DEHOMEHOB (hparmeHTa-
U1 MeXxayHapogHOro npasa W hparmeHTauun peryimpoBaHvsi Ha MHOTOCTOPOHHEM
YPOBHE, a TakkKe O BOCMPUATUM Ha [ABYCTOPOHHEM YPOBHE MEXAYHapOAHO-NPaBOBbIX
NPUHUMMOB MOCPEACTBOM WX WMMJIEMEHTaUMM B HaLMOHa/IbHOE 3aKOHOAATe/IbCTBO
rocyapcTB-[0HOPOB.

KnroueBble cnoBa: 6e3so3mesaHas 9KOHOMUYECKAA NOMOLLb, UHOCTPaHHAA NMOMOLLb,
npaBoBble MPUHLMMNbI MHOCTPaHHOK MOMOLLM, MPaBOBOE PerynvpoBaHWe WHOCTPaHHOM
NoMoLLY, rocyapcTBO-A40HOP, OCYAapCTBO-PeLMNUEHT

Ona untuposanna: Kapaynos K. A. be3Bo3mesgHas 3KOHOMMYecKas MNOMOLb B
MexXayHapogHom npase. )KypHan BLUIS no mexdyHapodHomy npasy / HSE University
Journal of International Law. 2025. T. 3. Ne 1. C. 69-97.
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Abstract

The author's analysis of normative and doctrinal sources allows to assert that there is a
recognised definition of the term “gratuitous economic aid” in the Russian doctrine of
international law, which is synonymous with the term “foreign aid” used in the Western
doctrine. The paper also considers the correlation of the concept “gratuitous economic aid”
with other similar terms, including “official development assistance”, which is actively used
in the Western doctrine. The author comes to the conclusion about the difference in the
understanding of the purposes of provision of gratuitous economic aid, among which in the
Western doctrine is the realisation and domination of geopolitical and economic interests
of the donor states, and in the Russian doctrine humanitarian purposes and purposes
related to the support and spread of cultural influence prevail. The article investigates and
highlights the international legal principles of foreign aid, among which the author
emphasises the principle of sovereign equality of states, the principle of efficiency, the
principle of development and the principle of sustainable development. As a result of
consideration of sources of international law, including soft law, the author formulates a
conclusion about the change in the content of some of the principles due to the consistent
implementation of the international legal policy of donor states. The author also considers
the modern institutional structure of provision of foreign aid and concludes that the
fragmentation of international law is interconnected with fragmentation of regulation that is
present at the multilateral level and at the bilateral level there is a perception of
international legal principles through their implementation in the national legislation of
donor states.
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BeepgeHue

[na coBpeMeHHOro atana pasBUTUSI MeXAYHapOAHbIX OTHOLUEHWI XapaKTepHO
06LUMPHOE 3KOHOMUYECKOE COTPYAHNYECTBO rOCYAapCTB, BbipaXaloLleecsi B TOM
ynucne B NPeaocTaB/ieHWN OAHWMM TOCYAAPCTBOM B MOMb3y ApYroro 6e3Bos-
ME3HON 3KOHOMMWYECKO nomolwy (aasiee — 6e3Bo3Me3[Hast 3KOHOMMYecKas
NMOMOLLb, 3KOHOMMWYECKAs MOMOLLb, WHOCTPaHHas MOMOLLb). AKTyasibHbIM
NPUMEPOM  MOXET CNYXWUTb 06e3BO3Me3fHas 3KOHOMMYECKas MNOMOLLb
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CoegvHeHHbIx LTtatoB Amepukn (panee — CLA) W3pawnio n YkpavHe,
BblpaXarLlascs, MoOMMMO MpoYero, B NPefoCcTaB/ieHMM TOBApOB BOEHHOMO
Ha3HaYEeHWs1 N KOHCY/bTALMOHHBIX ycyrt.

Be3Bo3me3gHaA 3KOHOMMYECKass MOMOLLb OT/IMYaEeTCs OT WHbIX BUAOB
MeXAYHapOAHbIX 3KOHOMUYECKUX OTHOLLEHWI Kak Mo CBOEW HanpaBfeHHOCTU 1
CYLLHOCTK, Tak M NO NpaBoOBOMY OCOPMIEHUID W PerympoBaHuio. Hopmbl
MEXAYHapOAHOTO  9KOHOMMYECKOro Mpaea, perynvpylwue  Bo3Me3gHoe
OBWKEHNEe TOBapoB, YC/yr, paboyeil Cuibl, OOLEKTOB WHTENNEKTYasIbHOM
COBCTBEHHOCTU M MHBECTULMIA, HE NPUMEHSIOTCA B OTHOLUEHUN 6e3BO3Me3HOM
3KOHOMMWYECKOW NOMOLLM, KOTOopas B TeKyllelh MeXayHapoAHON o6CTaHOBKe
npuo6pesna CyLecTBEHHbIE 0GbeMbI?,

Llensto HacTosilel cTaTbu SABNSETCA aHa/iM3 MHCTUTYTa 6e3BO3ME34HON
9KOHOMMYECKON NOMOLLM B COBPEMEHHOM MEXAYHapOAHOM fnpase NocpeacTBOM
onpeaeneHns TEPMUHOMOTAN 1 NMPUHLIMNOB MPABOBOro PEryiMpoBaHus, a Takke
COBPEMEHHON  MHCTUTYLMOHA/IbHOW  CTPYKTYPbl OKa3aHWsi 3KOHOMWYECKOM
MOMOLLM Ha MHOFOCTOPOHHEM N ABYCTOPOHHEM YPOBHSX.

[ns  [ocTMXeHuss MNocCTaB/IEHHOW Lenu, BO-MEepBbIX, paccmaTpuBaercs
noHATME «6Ge3BO3ME3LHAs 3SKOHOMMYECKasi MOMOLWb» W 3BOMKOULMA  €ero
COAEPXaHNSA BO BPEMEHU Yepe3 MpuaMy 06s3aTeflbHbIX U peEKOMeHAaTeNIbHbIX
UCTOYHWMKOB MEXAYHApOAHOrO Mpasa, Hay4HbiX TPyAOB npeAcTaBuTeneit
OTEYECTBEHHOWN 1N MHOCTPaHHOI AOKTPYHbLI. BO-BTOPbIX, BbIAENSAIOTCA NPUHLMNGI
OoKazaHus 6e3BO3ME3JHOV 3KOHOMMYECKOW MOMOLWM UK NpPOCAexunsBaeTcs
N3MEHEHMNE UX MeXAYHapOoAHO-NPaBOBOro TO/IKOBaHWSA. B-TpeTbux, uccnegyetcs
COBPEMEHHOE  COCTOSIHUE  WHCTUTYLMOHA/IbHOM  CTPYKTYpbl  OKasaHus
6€3B03Me34HOM 3KOHOMUYECKOW MOMOLLM HA MHOTOCTOPOHHEM U BYCTOPOHHEM
YPOBHSIX.

1 Masters, J., Merrow, W. (31 May 2024). U.S. Aid to Israel in four charts. Council on Foreign
Relations. URL: https://www.cfr.org/article/us-aid-israel-four-charts; Masters, J., Merrow, W.
(27 September 2024) How much U.S. aid is going to Ukraine? Council on Foreign Relations. URL:
https://www.cfr.org/article/us-aid-israel-four-charts.

2 Official flows by country and region. OECD Data Explorer. URL:
https://data-explorer.oecd.org/vis?tm=official%20flows&pg=0&hc[Topic]=&hc[Donor]=&snb=47&df[
ds]=dsDisseminateFinalDMZ&df[id]=-DSD_DAC2%40DF_OFFICIAL&df[ag]=OECD.DCD.FSD&df[v
s]=1.2&dg=..967.USD.Q&lom=LASTNPERIODS&lo=5&to[TIME_PERIOD]=false.
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1. NoHsATHE «6e3B03Me3gHaA IKOHOMUYECKas! NOMOLLb» B
MeXAyHapoAHOM MpaBe U ero CyLHOCTb

1.1. NoHATHe «b6e3Bo3Me3Hasi IKOHOMUYECKas MOMOLLb»
B MeXAyHapOoAHbIX AOroBopax 1 B NpakTUKe MeXAyHapoaHbIX
opraHusauuii

[Ons  onpegeneHns noHATMA «06e3BO3ME3JHAss 3KOHOMMYECKass MOMOLLb»
o6paTMcs K MOMOXEHUAM WCTOYHUKOB MEXAYHApPOAHOTO M HauWOHAa/IbHOTO
npasa, a TaKkke K JOKTPUHE MexXayHapoaHoro npasa.

B coBpeMeHHOM MexAyHapo4HOM npaBe OTCYTCTBYHOT YHMBeEpPCasibHble
HOPMbI, KOTOPbIE MOXHO MCMO/Mb30BaTb Kak OTNPaBHYH0 TOUKY A5 onpeaeneHns
NOHATUS 6E3BO3ME3AHON 3KOHOMMYEcKol nomolm. [lo3ToMy paccMoTpyM
UCTOPWIO OTpacNeBbIX W PErMOHasIbHbIX COr/alleHWin, KOTopble peryvpyoT
npegocTtassieHe 6€3803Me34HON 3KOHOMNYECKOW MOMOLLN.

MepBoOii MHOrOCTOPOHHEN MeXAyHapoLHOW opraHu3auvein no Bonpocam
OKa3aHMWs 3KOHOMWYECKON MoMmoWwM cTana ALMUHMACTpauMs MOoMOWM U
BOCCTaHOB/EHMA OOGbeAVHEHHbIX HaLuii, co3gaHHas B 1943 rogy Ha OCHOBaHWK
ofiHOMMeEHHOro cornatueHus®. CoracHo nNyHKTy 2(a) cTaTbu | ofiHOR 13 Leneit
opraHusaumMmM  fBNsNacb  MNOMOLWb  XepTBam BOWMHbI  MOCPEACTBOM
npefocTas/ieHnss MPOLOBONLCTBUA, TOMIMBA, OAEXAbl, KpoBa U  WHbIX
npeaMETOB NepBO HEO6XO0AMMOCTU, MEAWLMHCKUX W APYrMX HeobXo4uMbIX
yCnyr, a Takke cnocob6CTBOBaHNE NPOU3BOACTBY U TPAHCMOPTUPOBKE YKa3aHHbIX
TOBApOB W NPeaoCTaB/eHUo YCyr AN AOCTATOYHOTO OKasaHus MOMOLLM.
Yka3zaHHaa Uenb, peanusyemass MNOCPEACTBOM  MOC/AeAywlmx — crarei
cornalleHusi, ctana nepsbiM B MeXAYHapOLHOM MpaBe OTPaXeHWeM 3apoxaa-
tolerocs MHCTUTYTa 6e3B03MEe3[HOM 3SKOHOMMYecKon nomolm. CornaileHve
pernameHTMpoBasio COCTaB NPeAoCTaBNsAeMOl MOMOLLM 1 ONpeaennio Hanpas-
JIEHHOCTb TakoW MOMOLLM Ha 3SKOHOMMWYECKOe pasBuTMe, TeM cambiM hakTu-
YeCcKn COBMECTUB ryMaHUTapPHbIA 1 SKOHOMUYECKNIA (015 Lenein pa3Butus) Buapl
nomMoLuy.

Mocnegytowee onpegeneHve 6e3BO3ME3AHONM 3KOHOMUYECKOV MOMOLLM
MOXHO  KOCBEHHO  BbIBECTM M3  MoMoxeHuin  CraTeii  cornaweHus
MexayHapoaHOro 6aHKa PEKOHCTPYKLMM 1 pa3sutus 1944 roga®. B yactHocTH,
B cTaTbe |, onpepenstowleli uenu 6aHka, ykasaHo:

3 Agreement for United Nations Relief and Rehabilitation Administration of 9 November 1943. URL:
https://www.ibiblio.org/pha/policy/1943/431109a.

CTaTby cornaweHns MexayHapogHoro 6aHka PeKOHCTPYKLMM W pasBUTUS (C nonpaskamu,
BCTYyNuBWMMKW B cuny c 17 pekabps 1965roga u 16 dheBpana 1989 ropa). (1996).
MexdyHapodHoe YacmHoe npaso 8 00KymeHmax, m. 1. duHaHckl. Basmoma. Hanoau. FOpucTb.
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OkasaHue MOMOLYM PEKOHCTPYKLMU U PasBUTUIO TEpPUTOPWIA UYMIEHOB MyTem
COAeCTBYSI OCYLLLECTB/IEHMIO KanUTasIOBIOXEHUIA B NPOAYKTUBHBIX LENSIX, B TOM
uncne [A1s BOCCTAHOB/IEHWSI 3KOHOMWKM, paspyLUeHHOW wWau nocTpajaslieil B
pesynbTate BOViHbI, PEKOHBEPCUM MPOU3BOACTBEHHBLIX MNPEAnpUsATUiAi C y4yeToMm
HYXX[, MUPHOTO BPEMEHM, a TakKe CTUMY/IMPOBaHUE PasBUTUS MPOU3BOACTBEHHbIX
npeanpusTUii U PecypcoB B MEHee PasBUTLIX CTPaHax.

Momumo atoro, ctatbs | onpefdensetr dopMy nomowm: «OpraHusaums
3aliMOB WM UX rapaHTuid, NPegocTasiseMbIX UM B CBA3N C MEXAYHaPOAHbLIMM
3aliMamMn  Yepe3 [pyrme KaHasibl C TeM, 4TO6bl 0b6ecneuntb MNPUOPUTET
OCYLLECTB/IEHUS HaMbosee NOME3HbIX Y HEOT/IOXKHbIX NPOEKTOB, HE3ABUCKMO OT
nX MacTabos.

Onupasicb Ha W3/IOKEHHbIE BbILE MOMIOXEHUSA, Pe3loMUpyeM, 4YTO NOL
3KOHOMMWYECKOW NOMOLLBIO B IOKYMEHTE NMOHUMAtOTCA:

(1) kanuTanosnoxeHus (MHBECTULMM), KOTOPblE NPEC/eaytoT KOHKPETHYIO
Lueflb — BOCCTAHOB/IEHME 3KOHOMMWKM, PEKOHBEPCUIO MNPEennpusaTWl, a Takke
CTUMYyNUpOBaHNe MNPOM3BOACTBEHHbIX MPEANPUATUIA B MeHee pasBUTbIX
cTpaHax;

(2) 3aimbl uny rapaHTUK, NpeaocTaBnsAeMble B CBA3U C MEXAYHAPOAHbIMU
3alimamun 4na peanmsaunm Hanbosnee nonesHbIX U HEOT/TOKHbIX MPOEKTOB.

Mpn 3TOM NOMOLLL B YKa3aHHbIX DOpMax UMeET SIBHYIO HanpasB/ieHHOCTb Ha
NPOrpeccMBHOE 3KOHOMUYECKOe pasBUTWE, YTO BLICTYNAET OTNYUTENbHBIM
NPU3HAKOM perysimpyembiX S3KOHOMUYECKMX OTHOLLEHWI, HANprYMep B CPaBHEHUN
C MOMOLLbH0 MO SIEHA-NN3Y BO BTOPOI MUPOBOIA BOViHE®.

PasButMe  TepmmHa  «6e3BO3Me3HAaA  IKOHOMUYEcKas  MOMOLLb»
npojo/mkuiocb B YctaBe @oHAa KanuTasibHOro passutusa OpraHusaumu
O6bearHeHHbIX Hauwnii 1966 roga (oanee — doHpa KanuTasbHOro pasBUTUS
OOH), B KOTOPOM He COfEepPXMUTCA TOYHOTO OnpefesieHns, Ho B cTaTtbe | ykasaHo:

Lienb ®oHAa KanuTasbHOro pasBrTUsi COCTOUT B OKa3aHWW... COLENCTBUS. .. MYTEM
npefocTaBneHus...  cybeuanii M ccys, B 4YaCTHOCTM  [O/ITOCPOYHBIX
GECNpOLEHTHbIX CCyA, WM CCYf, MO HWU3KMM MPOLEHTHbIM CTaBkaMm. Takoe
copelicTBre MMEET LieMbl0 06eCMeYeHe YCKOPEHHOTO U CaMOCTOSITENBHOMO pocTa
3KOHOMUKM 3TWUX CTpaH U [OMKHO ObiTb HaMpaBfEHO Ha AMBEPCUMKALMIO UX
3KOHOMUKM C [O/MKHBIM YUYETOM HEOGXOAMMOCTY MPOMbILLIEHHOTO Pa3BUTKS Kak
OCHOBbI 3KOHOMMYECKOrO 1 COLManbLHOro nporpecca®.

CoBeTCKO-AMepUKaHCKkoe CcorfalleHne o NpuHUMNax, MNPUMEHUMbIX K B3aWMHOW nomowy B
BEJlEHNN BOWHbI NpoTMB arpeccun ot 11 mons 1942 ropa (1984) Cosemcko-amepukaHckue
omHoweHusi 80 Bpemsi Benukoli OmeuecmseHHol B0UHbI, 1941-1945: [oKymeHmbl U
mamepuasibl. B 2-x m. T. 1. (c. 198-202). Monutusgar.

YctaB ®oHfa kanuTanbHOro passuTys OpraHusaumn O6beanHeHHbIX Hauuii, npuHaT Pesontoumeit
leHepanbHo  Accambnen OOH A/RES/2186 (XXI) 13 pgekabpa 1966 roga. URL:
https://documents.un.org/doc/resolution/gen/nr0/787/81/pdf/nr078781.pdf.
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Cratba Il YcraBa ®oHpa kanutasibHoro passutna OOH  Takxke
KOHKPETM3MpyeT xapaktep nomouwy: «[omouwb doHaa  KanutasibHOro
pasBuTUSA... [O/KHA NPefocTaBNAaATbCA A1 COAENCTBUA 06WUM  niaHam
pa3BuTusA, Korga Takue nnaHbl CyLLecTBYIT, WU ANA YA0BNETBOPEHUSA 0OLLMX
NoTpe6HOCTEl pasBUTUS».

Kak ycmaTpuBaeTcs W©3 NpuBEAEHHbIX CcTaTeil, nog 6e3Bo3mMe3qHON
3KOHOMMWYECKO/ nomowbld AN uenen ®oHpa kanutanbHoro passutns OOH
NMOHMMAaeTCA nNpefocTaB/ieHne JO/TOCPOUHbIX 6eCnpPOoLEHTHBIX CCyf IMB0 ceyf ©
HM3KUMMW NpOLEeHTaMK A5 Lefneil pocta 3KOHOMWKW rocyAapcTBa Kak OCHOBbI
9SKOHOMMYECKOr0 U COLMaIbHOrO nporpecca v ANs YAOBMETBOPEHUSA OO6LLMX
notpe6HocTen pa3sutusi. CrnefoBaTesibHO, 3KOHOMUYECKas NoMOLLb paccmar-
pvBaeTCs B KayecTBe MCTOYHMKA (DMHAHCOBOI NMOMOLLM rocyAapcTBy A1 uenei
SKOHOMMWYECKOT0 pasBUTHUSA.

KomuteT cogelicTBusa passutuio (aanee — KCP), cozgaHHbiin B 1960 rogy B
pamkax OpraHu3auum 3KOHOMWYECKOTO COTPyAHMYEeCTBa U passuTusa (ganee —
O3CP), B xoge paboTbl Hapg nubepanusauueli ycnosuii npepocTaBneHus
9KOHOMMYECKON NOMOLLM U FTapMOHM3aLMN UHTEPECOB AOHOPOB M PEeLUNUEeHTOB
CTONKHyncs K 1969 rogy € HeobxoaMMOCTbHO OMnpeaenieHnst TepMuHa
«ohuumanbHass MOMOLLb Pa3BUTMIO», KOTOPbIA B O6LLEM MNOHUMAICS Kak
COBOKYMHOCTb ~ MpefOCTaBNsSeMOli  3KOHOMWYECKOW  MOMOLM,  MMeloLei
NbrOTHbIA  xapakTep. [lepBblii BapuaHT onpegeneHns npeacTasnsn coboi
CMECb  WHCTUTYUMOHa/bHbIX,  WHCTPYMEHTA/IbHbIX U COAEpPXaTeflbHbIX
KpUTEPUEB:

OdupanbHas nNoMOLb  pas3BUTUIO  OXBaTbiBaeT BCe ofnepauun C MeHee
pasBuTbIMM CTpaHamun, KOTOpble HAaxOAATCA B BefAeHUW MNpaBUTe/IbCTBEHHbIX
areHTCTB MO OKa3aHWo MOMOWWM B LENAX pasBUTUA WK  OCYyLLEeCTB/EHUA
YUPEXAEHNAMK, ABAAIOWMMUCA UCMNOMHUTENSAMW NPaBUTENIbCTBEHHBIX NPOrpamMm
pasBuTMS 1 coupasibHbIX Nporpamm. Takke yunTbiBatOTCA B3HOChI rOCyAapcTea U
MECTHbIX OpPraHoB BNacTu ANs Leneli passutus.

OdpuumanbHblie caenku, KOTopble B MEPBYO Ovepelb COAENCTBYIOT TOProsse v no
KOTOPbIM MPaBUTENbCTBA HE OCYLLECTBASIOT NPSMOro KOHTPOSIS, WUCK/IKYaloTCs,
faXe ec/im OHWU (PUHAHCUPYIOTCA MOJTHOCTBIO UM YaCTUYHO U3 OIMLMasIbHBIX
NCTOuHMKOB (Takne CAenky TeM He MEeHee CUMTATCA OMULVATBHON NOMOLLBIO
pasBWTUNIO, €C/IM CPOK NoratleHns kpeauTa npesbiwaet 15 ner).

OdmupanbHble B3HOCbI B MHOFOCTOPOHHME YYpEXAEeHUs 1 [06pPOBOSbHbIE
yupexaeHus Ans ueneii okasaHus MOMOLWW B cdhepe pasBUTUS W NOBbILEHUS
61arococTosHMA JOMKHbI yunTbiBaTbesa (CKOTT, 2018, c. 173-200).

370 onpefeneHne, O4YeBUAHO, ABMSETCS [OBOILHO 06LEMHBLIM U OTpaxXaeT
OTKPbITLI MepeyeHb onepauuii, CAeNoK U B3HOCOB, U3 KOTOPOTO MCK/OUYEHBI
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TakoBble 6€e3 MpsAMOr0  KOHTPONA rocyjapciBa BHe  3aBWCMMOCTW  OT
hvHaHcMpoBaHusA. HefocTtaTkoM NepBoOro BapnaHTa onpefeneHns BUAUTCA ero
pacn/ibiB4aToCTb: OuuMaibHas MOMOLb PasBUTUI0  eCTb  COBOKYMHOCTb
onepauuin B UenAX pasBuTWS, OLHAKO MNpPU 3TOM CYLLIHOCTb MNPUMEHUMbIX
orepaumin He packpbiBaeTcs.

Mockonbky NepBblli  BapuaHT He  YAOBAETBOPWA  NpeacTaBuTeneit
rocygapcts — uneHoB OJCP, 6b11 npeaoXeH BTOPOI BapuaHT:

OdwmypanbHaa NOMOLLL Pas3BUTUIO ONPefensieTca Kak BCe MOTOKW CPeacTs,
KOTOpble HanpaBnslOTCA B MeHee pas3BWTble CTpaHbl W MHOTOCTOPOHHWE
yupexaeHus  (NpegHasHayeHHble A/ 3TOW  Uenu), npefocTaB/sieMble
rOCYJ@apCTBEHHbIMU  YUPEXAEHNAMU, B TOM 4MC/E T[OCYAAPCTBEHHLIMU 1
MECTHbIMMU opraHamu BM1actu nnu VCMOSTHUTEbHBIMK opraHamu,
COOTBETCTBYIOLLME CEAYIOUM KPUTEPUSM:

a) WX OCHOBHOWN LeNblo SABMSETCA COAENCTBME IKOHOMWYECKOMY PasBUTUIO U
61arocoCTOAHNIO Pa3BMBAIOLLMXCS CTPaH;

6) OHM [O/MKHbI UMETb IbFOTHbIN XapakTep, TO eCTb MX YC/IO0BUS AO/MKHbI ObITb
3HauuTeNnbHO 60Mee MArKMMKU, 4YeM PbIHOYHbIE YCM0BUS, Npeobnajawlive B
cTpaHe goHope (CkoTT, 2018, c. 185).

B cpaBHeHMM C nepBbiM BapvaHTOM BTOPOI BapwaHT onpeaeneHus
npeacraer 6onee ygayHbiM BBUAY E€MKOCTW WM MPEAMETHOCTW: yKasaHue Ha
KpUTEPUX LEeNN N NbrOTHOTO XapakTepa Cnoco6CTBYET pasrpaHUyeHmnto ¢ UHbIMU
BMAAMU CPEACTB, BblAeNSeMbIX FOCYAapCTBOM.

B MHOCTpaHHOIi OOKTPMHE BbICKA3bIBAETCA TOUKA 3PEHNS, B COOTBETCTBUN C
KOTOPOW CMbIC/I0BO aKLEHT Ha MOTOKax, a He Ha MHCTUTYTax, B COBOKYMHOCTU C
TWaTeNbHbIM NEPEeYNCTIEHNEM YCMOBUIA, KOTOPbIM [O/DKHbI COOTBETCTBOBATb
TakMe MOTOKW, MNpPUAAOT BTOPOMY BapuaHTy OMpeAeneHus TepMuHa
«ouumanbHas MoOMOLWb Pa3BUTKIO» YCTOWYMBOCTb U Y6eANTENbHOCTb, B TOM
yncne Kak cratuctmyeckon koHuenuum (CkoTtT, 2018, c. 185). Bmecte ¢ Tem
onpegeneHne  6bi10  BMNOCMEACTBMM  U3MEHEHO  BBUAY  pasHoriacuii
OTHOCUTENIbHO  COAEPXAHWS  XapaKTePUCTUKN  «/IbIOTHbIA  XapakTep» B
MYHKTE «6)», N Obl NPEAOKEH, HO He MPUHSAT, CeayoLWwnii BapuaHT: «6) OHK
npegHasHayeHbl A/15 UCMOMNb30BaHUSA Ha NbFOTHLIX YC/0BUAX, TO €CTb WX
YCNOBUS SBNSAKOTCA 3HAuUTENlbHO 6o0/ee MArKMMW, 4Y4em YCoBus, 0ObIYHO
[OCTyNHblE AN KOMMEPYECKUX Ofepauuii ¢ MeHee pasBUTbIMU CTpaHaMu
(TakMM Kak rapaHTMpOBaHHbIe 3KCMOPTHbIE KpeauTbl)»’ (CKoTT, 2018, c. 185).
B ntore no cocTtosiHMo Ha 1969 ropg onpegeneHne oguuManibHOW NomoLm

7 OECD. (1969). Draft Supplementary Statement on 1965 Recommendations on financial terms and

conditions: suggested amendment (Note by the Secretariat), Corrigendum to OECD document
DAC/FA(68)12, Paris, 15 January.
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pasBUTUIO COAEPXaslo NWWb YKa3aHWe Ha ee /blOTHbI Xxapaktep 6e3
YTOYHEHMWIA.

[na wccneposatens WHTEPECHO, 4YTO MPW COrNacoBaHUKM COAEepXaHus
ohmumanbHbIX  NOTOKOB WA  AUCKYcCUs 06  MCYepnblBaOWEM NepeyHe
MeXAyHapOAHbIX TpaH3akuuii rocygapcTs — vsieHoB O3CP (3T0 Bbipaxasoch B
KOHKpETHbIX MNporpaMMax KpeauToBaHUs TrocyAapCTB-A0HOPOB, cAenkax Mo
NoKynke  LEHTPa/lbHbIMM  6aHKamMuM U NpaBuUTeNbCTBaMK  obnuraumi,
BbIMYLUEHHbIX MEXAyHapoAHbIMYM 6aHkaMu pa3BUTUS MO PbIHOYHLIM CTaBKam)
(CkotT, 2018, c.186). Ona uneHoB OICP 310 MMeNo 3HayeHue, MOCKOSbKY
B/IMS/I0 Ha BbIMOJIHEHVWE MX (DOPMasibHbIX M HeopMasibHbIX 06583aTenbeTB
nepes opraHusauvei. HeBkuYeHUe OTAeNbHbIX TpaH3akuuii, B TO Bpems
hakTyeckn SABNSABLUMXCA 3KOHOMUYECKOW MOMOLLbI (HanpruMep, SKCMOPTHbIX
KpeauToB), B odhmumasibHble NOTOKM 03HAa4Yas10 Obl HEBbIMNOMHEHNE 06513aTENbCTB
no nNpefocTaBNeHN0 6e3BO3ME3AHON 3KOHOMMYECKol noMoLLm B pamkax O3CP,
KoTopass cTpemMunacb nnbepasnim3oBaTb 3KOHOMWYECKYKD MOMOLLb 3a CYeT
Henpu3HaHWa 4acTu TpaH3akuuil, He COOTBETCTBOBABLUMX MOSIOXKEHUSAM
[OKYMEHTOB O (hMHAHCUMPOBaHUW, NPUHATLIX Ha BTOpoi KoHdepeHumn OOH no
Toprosne u passutuio (ganee — KOHKTAL) B 1968 rogy.

B utore npuHataa KCP dopmynuposka TepMuHa «ouumasibHas noMolLLb
pasBuTWIO», MOA, KOTOPOI NOHMMAETCH MOMOLb B LEeSX pasBUTMSA Kak mepa
rocyapCTBeHHOM NOAAEPXKM, HAanpaBneHHas Ha AOCTXEHNE 3KOHOMUYECKOro
pasBuTUSi U oGecrnedeHnss 61aroCoCTOSIHUSE Ha JIbTOTHBIX YC/I0BUAXE, siBUNach
pe3ynsTaToM MeXAyHapoAHO-NPaBOBO MOMUTUKM TOCYAapCTB-40HOPOB. [pu
aTom KCP ucxoguT 13 TOro, YTO 3KOHOMMYEcKasi MOMOLLb He BK/IYaeT B cebs
BOEHHYIO TMOMOLWb W 3KCNOpPTHble KpeauTbl. Mo MHeHnio KCP, umeHHOo
3KOHOMMYECKass NOMOLb B LENAX pasBUTUSA SABNAETCA 30/10TbIM CTaHAAPTOM
MeXayHapoaHoi akoHomuyeckoii nomoLm (CkoTT, 2018, c. 186).

Mepexoas K pPacCMOTPEHUIO WMHbIX WUCTOYHWKOB MEXAyHapo4HOro npasa,
perynupylowmx BOMPOCbl NpPefocTaB/ieHns 6e3B03MEe34HON 3KOHOMUYECKON
MOMOLLM, HYXXHO YUY/TbIBATb, YTO OHW NPUHMMAaIUCEL B TOM YWCAE NOA, BAUSHNEM
paccmoTpeHHoro TepmmnHa O3CP «odhmumanbHas NOMOLLL Pa3BUTKIO», HO MpK
3TOM cogepxar oTnnyarowmecs opMyMpoBku. B yactHocTn, CornaweHve o
co3gaHuM  hoHda MexayHapogHoro passutus OlMEK (ganee — ®oHpg
mMexayHapogHoro passutua OMEK) B pepakumm 1980 roga B cratbe 2.01
onpegensiet uenb PoHga crepyowmm obpasoM: «...NMpefocTas/ieHne Takum
rocygapcteaM (OMHAHCOBOM MOMOLUM Ha LieN1ecoobpasHbiX YCMoBUSAX [ANs
Cnocob6CTBOBaHNA WX YCUIUSAM MO  3KOHOMWYECKOMY U cOoLMasibHOMY

8 Official Development Assistance definition by OECD.

URL: https://www.oecd.org/en/topics/policy-issues/official-development-assistance-oda.html.
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pasBuTWio»®. Peanusauvsi 3agexkiapupoBaHHOl Uenu [A0CTUraeTcs  npu
OCYLLLECTB/IEHMM NONHOMOYMA ®oHga cornacHo crtatbe 2.02 nocpencTBoMm
npefocTaBNeHNs NbrOTHLIX KPEAMTOB ANS NOAAEPXKaHUsA nnaTexHoro 6anaHca,
NbIOTHBLIX KPeauTOB A/ peanunsauuy NPOeKTOB UM Mporpamm, CBA3aHHbIX C
uensMyi pasBuTWs, COBEpPLUEHWS MOXEPTBOBAHUA w/Wan npefocTaBneHus
KpeauToB NOoAXoAsLWMM MNOA, KPUTEPUU MeXAyHapoHbIM areHTCTBam, a Takxe
hrHaHCMpOBaHUSA MEpPONPUSATUA MO OKa3aHU TeXHWYeckoin nomolm (CKOTT,
2018, c. 186).

Mpn aToM cnepnyeTr OTMETUTL, YTO POHA, MexayHapoaHoro passutus OlNEK,
B OT/IM4Me OT GONbLUMHCTBA MOXOXMX OpraHusauuii, SBAseTcs o6befnHeHnemM
rocygapcTB-peyMnMeHToB,  KOTOpble  Ha  ABYCTOPOHHEM  YpPOBHE  He
NpefocTaBNSAT  MHOCTPaHHYK MNOMOLb, a, HaobopoT, BbICTynawT ee
nonyyatensamu’®, CnepoBaTtesibHO, MOXHO yTBepXAaTb, YTO B MOHMMAHUM
rocyfapcTB-peLMnMeHTOB COPMUPOBA/ICS CXOXWIA NOAXOA K ONpefesneHvio
NoHATUST 6e3BO3ME3AHON 3KOHOMWYECKOA MOMOLLUM, KPUTEPUSIMM  KOTOPOI
ABNAOTCA L,e/1ec006pa3HOCTb (IbFOTHOCTb) M HamnpaBfieHHOCTb Ha 3KOHOMMU-
Yyeckoe 1 coumanbHoe pasBuTue.

Takum o6pasom, B CornaweHun o co3gaHum oHAa MeXAyHapOoAHOro
passuTtna OMNEK kak MexayHapoAHOW opraHv3auun rocyaapcrB-peLnnmeHToB,
HeXenu rocyaapcTB-40HOPOB, 6e3BO3Me3fHas 3KOHOMM4Yeckass MNOMOLLb
npeactaBieHa B kayecTBe (DMHAHCOBOW MOMOLWWM  rocyAapcTBy  Wan
MEeXAyHapOAHOMY areHTCTBY A/1S Leneil SKOHOMUYECKOro Nnbo coumanbHoro
pa3BuTKs, a OCHOBHOW (hOPMOIA 3KOHOMWYECKOI NOMOLLM BbICTYNAET NIbIOTHBINA
Kpeaurt.

AHa/IOTMYHbIA NOAX0A4, K OnpeAeneHnto 6e3BO3MEe3AHON 3KOHOMUYECKOW
NMOMOLLM MOXHO HailTu B CornaweHun o cosgaHuym MexayHapogHoro gooHga
CeNlbCKOX035MCTBEHHOIO pa3sutusa 1976 roga (panee — I®AL). Tak, B cTatbe 2
yKasblBaeTCs:

Lenb ®oHga 3aknioyaetcs B MOGUAM3ALMU  [OMOSHUTE/bHLIX  PEecypcos,
NpesfoCTaBNseMbIX HA JIbFOTHbIX YC/IOBUSIX HA LENU pPasBUTUS CEMbCKOro
X03A/iCTBA B PA3BMBAIOLLMXCS TOCYyAAPCTBaX-UNieHax. [71s BbINOSIHEHMS 3TOl Lienm
®oHA NpeaocTaBnsieT (hUHAHCUPOBAHWE B MEPBYH) O4Yepefb Ha MPOEKTbl U

The Agreement establishing the OPEC Fund for International Development, revised on 27 May
1980.

URL: https://opecfund.org/var/site/storage/original/application/4b07006e389e6b460621925630408
9b3.pdf.

Member Countries of the OPEC Fund as of 31 December 2023. URL:
https://opecfund.org/who-we-are/member-countries.
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nporpaMmbl, CneuvanbHO paspaboTaHHble 4715 BHEAPEHUsl, PacLUMpPEeHus Wu
coBepLleHCTBOBaHUA CUCTeM nNponsBoacTea I'I[JO,CI,OBOI'II:;CTBVIFI...11

B 3TOM cornaweHMn 3SKOHOMMYEcKas MNOMOLLb Takke MpeacTaBfieHa B
KayecTBe /brOTHOro (OUHAHCUPOBAaHWS, KOTOPOE B COOTBETCTBUM C LIENSIMU
doHAa UCnosnb3yeTcs ANA PasBUTUSA CEbCKOr0 X03AaicTaa.

Ha oOcCHOBaHMM  pacCMOTPEHHbIX  ONpPeAeneHnii  MOXHO  caenarb
NMPOMEXYTOUHbI BblBOZ, 4YTO 6€3B03Me3gHasl 3KOHOMMYeckass MOMOLWb B
MEXAYHapOAHbIX COrMalleHnsIX 1 MpakTUKe MeXAyHapOoAHbIX OpraHu3auuii
BbICTYNMaeT kKak Mepa [ocyAapCTBEHHOW MOALEPXKM, Hanpas/ieHHas Ha
[OCTMKEHNE 3KOHOMMWYECKOrO pasBUTUA U obecneveHust 61arococTosHUA Ha
NbrOTHBIX ycnoBusix. OCHOBHOWM (DOPMOIA ABMSIETCS NIbIOTHOE (PMHAHCUMPOBaHWUE,
npegocTaBnsiemMoe Ans uenei passutusi. Bmecte ¢ TeM npeacTaB/sieTcsi, UTo
3TO OMpejerneHne He SBASETCA MCYEpnbIBatOLLMM, MOCKOSIbKY B [OKTpUHE
MeXAyHapoAHOro npaBa BCTPEYalTCA W WHble NOAXOAbl K COAEPXaHWHo
6€3B03Me3HO S3KOHOMNYECKOWN MOMOLLIA.

1.2. MoHsATMEe 6e3B03ME34HON 3KOHOMMUYECKON MOMOLLY B POCCUINCKOIA
[OKTPUHE MeXAyHapo4HOoro npasa

B 0oTeuecTBEHHOI [OKTPVHE MEeXAYyHapOoAHOro npasa UHCTUTYT 6e3BO3ME3AHON
3KOHOMMWYECKOV NOMOLLM SBNSETCA HEAO0CTATOYHO MccnefoBaHHbIM. OfHako
HekoTopble HapaboTKy MO TEME MOXHO BCTPETUTb B Tpyaax J1. M. Kanwuubl,
B. . Muxeesoii, [. K. NTabuHa, /1. C. LLinmapesoli n B. M. LLiymnniosa.

WccnepoBanne 6e3BO3ME3HON 3KOHOMUYECKOW MOMOLUM B POCCUIACKOW
[OOKTPUHE, KakK MnpaBuio, OrpaHWYMBaeTcs BOMpPOCaMu TEPMUHOMOTUA U
Knaccudvkaumm, npy 3T0M B MEHbLUE CTENEHN paccMaTpuBaloTCa BONPOChl O
CYLWIHOCTN, MpUHUMNAX W MeCcTe 3TOr0 WHCTUTYTa B MEXAyHapogHOM
3KOHOMMYECKOM npaBe. HeuccnefoBaHHbIMKM  OCTAKTCA, MOMUMO MNPOYEro,
BOMPOCbI 06 MHCTUTYLIMOHA/IbHOIN CTPYKTYpe MNpeaocTaBfeHnsl 3KOHOMUYECKOA
NMOMOLLM, NPaBOBOM MexaHuW3Me MNpefoCTaBMeHMs 3KOHOMWYECKOW MOMOLLM B
BeAyLwmMx rocygapctBax-goHopax u Poccwuiickoin degepauun. MNpu  3TOM
OTCYTCTBYET Hay4yHasi AMCKYCCUS O BO3MOXHbIX NPEAIOKEHNAX MO YAYULLIEHNO
WHCTUTYLMOH&/IbHON CTPYKTYpbl M NPaBOBOTO MexaHu3ma npegocTas/ieHus
WHOCTPaHHO NMOMOLLM.

HauyHem  paccMOTpeHve  OOKTPUHa/IbHbIX  MOMOXEHWA C  TpPyAoB
1. M. Kanuubl, koTopas onpegensieT MHOCTPaHHY NMOMOLLb Kak A0OPOBO/bHYHO
nepefavy pecypcoB Ha JIbrOTHbIX YC/TOBUSX JIM60 B BUAE Aapa/NoXepTBOBaHMSA
cybbeKkTaMu OfHOro rocygapctea cybbektam gpyroro (Kanuua, 2011, c. 71).
B kauyecTBe Lieneii NoMOLLM OHa BblAeNseT:

% Cornawenune o cosgaHnn MexayHapogHoro hoHAa CenbCKoXo3AicTBEHHOrO passuTua (UMAL) ot

13 uioHa 1976 roga (2016). Bros1iemeHb Mex0yHapoOHbIX 002080pP08, 6.
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...BbIP@XEHVE NPU3HATENbHOCTU, CONMUAAPHOCTW, NOAAEPXKN; obecneveHve
6naronpuATHbIX ~ YCMOBUI  ANA  KOMMEPYeCKOn  [AeATeNbHOCTU  KOMMaHwWi
CTpaHbl-AoHOpa (Hanpumep, OCTYM Ha PbIHKM CTPaHbl MosyyYaTens); okasaHue
BNINSHNA Ha NOBefeHWe CTpaHbl-NonyyaTens kak BO BHYTPEHHUX genax, Tak n Ha
MeXAYHapoAHON apeHe; pacluMpeHne KynbTYpHOrO B/IMAHUS; TyMaHWTapHble
Ccoob6paxeHus, anbTpyusm 1 T. 4. (Kanmuya, 2011, c. 71).

N. M. Kannua Takke knaccudvumpyeTr UHOCTPaHHY MOMOLLb Ha OCHOBe
COBOKYMHOCTW  KpUTEpWeB, BK/OYaA LieflIeBOe  Ha3HauyeHwe, WUCTOYHWK
hrHaHcMpoBaHUs, KaHan nepegayn u ycnosus npegocrasneHus (Kanuua, 2011,
c. 71). Mo ueneBOMY Ha3HaAYEHUIO aBTOP BbIAENAET 3KOHOMUYECKYIO, TEXHU-
Yeckyt, 'yMaHUTapHY 1 BOEHHYHO MOMOLLb.

JKoHOMMUYEecKass MOMOLLb peasiu3yeTc MocpefcTBOM  (PMHAHCOBBLIX U
[EeHeXHbIX pecypcoB (B TOM YMC/IE JIbIOTHbIX 3aiiMOB, 3KCMOPTHbIX KPeauTOB,
cybeuanin, AeHexHbIX BbINAaT), a Takke pas/iMuHbIX TOBapoB (Hanpumep,
MallWH, 06opyJoBaHusl, YAOOGPeHWli, CeMsH) C LeNbld  3KOHOMMWYECKOro
pa3suTua rocygapcTte-peuunueHToB (Kanuuya, 2011, c. 71). TexHuueckas
NOMOLLb NpeAcTaB/seT CO60l KOHCYNbTaLMOHHbIE U MHble NPoheccnoHabHble
YCNyry, HaueneHHble Ha (opMUpOBaHNe TEXHUKO-SKOHOMUYECKUX 3HaHW K
HaBbIKOB B OnpefenieHHbIX cdiepax AeATeNlbHOCTU roCyAapCTB-peLmUnueHToB.
C cyOBbEKTHON TOUKM 3peHMs 3aKas3uuk YC/Iyr u ux noTpebutens ABNSATCA
pasHbIMX MuamMu, MNOCKOSIbKY oOnnara YCAyr OCYLLEeCTBASETCA CyObekToMm,
CMOHCUPYIOLMM  TEXHUYECKYIO MOMOLLb. Kak npaswsio, UCNOTHUTENAMU
nporpaMM TeXHWYEeCKOW MOMOLLM BbICTYNalT Cchneynauctel (B OTvyme ot
NpaBuUTENbCTB  MHOCTPaHHbLIX T[OCYAAPCTB MNpPU  3KOHOMWYECKON MOMOLLM).
lymaHuTapHaa MOMOLLb OKa3blBAETCSA HaCeNeHW0 rocyaapcTBa-peunnuenHTa,
nocTpajasLlero OT KaracTpobl, MPOUCLIECTBUA MPUPOAHOro, TEXHOTEHHOrO,
COLMasIbHOro MM 3KOOrMYeckoro xapakrepa. OCHOBHOI hopMoli rymaHuTap-
HOI MOMOLLM BbICTYNAaeT NPoAOBO/ILCTBME N CPEACTBa NepPBOi HEOOXOANMOCTH.
BoeHHaa nomollb Oka3blBaeTcs B dpopme npefocTasieHnst TOBapoB 0CO60ro
HasHayeHusi (BOeHHas TeXHUKa, boenpunacsl).

B 3aBUCMMOCTM OT UCTOYHMKA uHaHcupoBaHus J1. M. Kanuua nogpas-
JenseT NHOCTPaHHYI MOMOLb Ha Tpu Tuna: oduumasibHas NomoLlb, KoTopas
0Ka3blBaeTCA MUCK/YUTENBHO MO SIMHUA MEXIOCYAapCTBEHHbIX ABYCTOPOHHUX
NN MHOTOCTOPOHHUX OTHOLUEHWIA; YacTHas MOMOLLb, OKasblBaeMas Mexay-
HapOoAHbLIMK KOPMopaLuusMun, HernpasBuTeIbCTBEHHbIMY OpraHnu3auusamMn 1 4acT-
HbIMW NULAMW; CMeLlaHHas NMOMOLLb, KOTopas CoyeTaeT B cebe 3/1eMEeHThI
nepsbix AByX (Kanvua, 2011, c. 72).

Mo ycnosuam npegoctasnenus Jfl. M. Kanvua Bblgenser 6e3B03Me3HYH0
MHOCTPaHHY0 nomoLlb (B YaCTHOCTW, B BMAE rpaHTa Mbo Aapa), CBA3aHHY
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NOMOLLb, 0COBEHHOCTb KOTOPOW BbIPaXaeTCs B AONO/HUTENBHBIX MOANTUYECKMX
NN 3KOHOMUYECKUX TPeBoBaHMAX CO CTOPOHBI [AOHOPA, a TaKke HECBA3aHHYH
MOMOLLb, KOTOpas He COMPOBOXAAETCA 3KOHOMUYECKMMU N HEIKOHOMUYECKUMU
YC/I0BUSIMU €e NpefoCcTaB/ieHnsl, HO Mpu 3TOM He siBnsieTcsa 6e3B03Me3aHON, To
eCTb NpefocTaBsaeTcs Ha NbroTHbIX yenosuax (Kanvua, 2011, c. 72).

Beuay npeanoxeHHoW knaccudpukaummn, Bknag /1. M. Kanuubl B [OKTpU-
Ha/lbHOE OCMbIC/IEHUE WHCTUTYTa 6e3BO3Me34HON 3KOHOMWYECKOW MOMOLLM
npeacTas/iseTca CylwecTBeHHbIM. OfHako B BOMNpoce uenei npefocTas/eHuns
9KOHOMMWYECKON MOMOLLM yCMaTpuBaeTCs MAeaMCTUYECKUA NOAX0S YYEHOMN, C
KOTOPbIM C/TIOXHO COMNacuTbCs BBUAY SABHOM NparmMaTuyeckoil HanpasfeHHOCTH
MHOCTPaHHOW NOMOLLY, AoKa3aTelbCTBa Yero npeacTas/ieHbl B TpyAax 3apybex-
HbIX UccnegoBaTeneil, HasBaHHbIX Aasee Mo TEKCTY CTaTbMu.

B.M. Mnxeesa B CBOMX Tpydax corfawaetca C OfnpefeneHvem
N. M. Kanuupsl n npn atom [06aBNseT, YTO MeXAyHapoAHas NoMoLLb SABNSEeTCA
CamMOCTOATE/IbHbIM MHCTUTYTOM B pamMKax MexayHapogHoro npasa (Muxeesa,
2021)*2. Takxe B. /. MuxeeBa oTMeuaerT, UTo Npo6/ieMaTuka UHCTUTYTa Mexay-
HapOAHOW 3KOHOMMWYECKOW MNOMOLLY MMEET HECKOSIbKO K/IHYEBbIX acnekTos,
OfHVUM M3 KOTOpbIX SABASETCA odMumanbHass NOMOLLb AN1A Lenein passuTus.
Bmecte c Tem npaBoBef ykasblBaeT, YTO 3KOHOMUYECKas MOMOLLb MOXET
onpeaensTbCAa B TOM 4WC/Ie B KayecTBe Mepbl roCyfapCTBEHHOW MOLAepXKM,
HanpaB/ieHHOW Ha [OCTMXKEHWE 3KOHOMWYECKOro pasBuUTUS U obecnevyeHust
6narococtosiHus ans uenen passutusa (Muxeesa, 2021).

Henb3s He cornacurtbes, 4TO 6e3Bo3me3sgHas 3KOHOMMYeckas MOMOLb
ABMIAAETCA  VMEHHO WHCTUTYTOM B CTPYKType MexAyHapoAHoro npasa,
chopMmpoBaHHbIM 61arofapsi MaccuBy HOPMATWMBHOMO Marepuana u Haimunio
060CO6NEHHOr0  npeAmMeTa  peryvpoBaHus B pamMKax MexayHapoaHoro
95KOHOMMWYECKOro npasa. BmecTe ¢ TeM OTCYTCTBYIOT Kakme-imbo OCHOBaHMS,
4yTObbl paccMaTpvBaTb PEryNMpoBaHNe WHOCTPaHHOW MOMOLUM B KayecTse
CamOoCTOATEe/bHOI NOA0TPac/N 60 0TPAC/IN MeXAYHapOo4HOro npasa.

. K. NabuH BblAenseT 3KOHOMUYECKYIO NOMOLLb, TO eCTb NpegocTaBneHne
MaTepuanbHbIX U UHTENNeKTyaslbHbIX PecypcoB Ha 6e3BO3Me3gHON unu
NbrOTHOM  OCHOBE, B KayecTBe 0C060/ (hOpMbl BAOXEHMSA Kanutana
(HBecTumiA) (BbinenkanuH, 2014, c. 182). VIHbIMM CnoBamMu, Y4eHblld
paccmaTpvBaeT  3KOHOMUYECKYI0  MOMOLWb B KayecTBe  MNPOSAB/IEHUA
TPaHCrPaHNYHOTO [ABWXEHUs Kanutasa. TpygHO COrnacutbCA C nosuvuueid o
paccMOTPEHNN SKOHOMUYECKON NOMOLLY Kak (DOPMbI B/IOXEHUS KanuTasia BBUay
pasIMyHbIX Leneit HBeCTULMIA 1 6e3B03ME3AHO SKOHOMUYECKOW nomMoLLun. Tak,
Luenbio  MHBECTUUMIA (NPAMbIX WM NOPTMENbHLIX) SABASETCA W3B/EYEHUe

2. URL: https://inter-legal.ru/osnovnye-stadii-stanovleniya-i-razvitiya-instituta-mezhdunarodnoj-pomos

hhi-v-tselyah-razvitiya.
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npubbinn (NlabuH, 2021, c. 35), B TO BpeMsa Kak LUensMy 3KOHOMUYECKOW
NMOMOLLM SAABMAIOTCA peanim3aums reonosiMTUYeCcKUX U 3KOHOMUYECKNX UHTEPECOB
rocyfapcte-fJIOHOPOB, a TaKke COfeiiCTBME 3KOHOMWYECKOMY Pas3BUTUIO
rocyfapcTB-peLmnmMeHToB.

N. C. lUumapesa B CBOVIX TPyAax He NMPUBOAUT OPUTMHAILHOTO ONpeaeseHns
6e3B03ME34HOM 3KOHOMWYECKON MOMOLUM, HO YKasbIBaeT, 4TO Hapagy C
rYMaHUTapHbIMW  COOBpaKEHUSAMU  MeXayHapodHas  MNOMOLWb  Hepenko
npecnegyert reononTUYecKe Lenu, B TOM Yncsie NPOHNKHOBEHNE B SKOHOMUKM
pa3BMBalOLLMXCA rOCYAapcTB MHOCTPAHHOIO KanuTtasa, nojyvHeHve pas3BuBa-
IOLLUXCA TOCyAapCTB BANSHNIO TOCYAapCTB-A0HOPOB, Nobeaa B 60pb6e 3a pbiHKK
cbbiTa C ApYrMMy pasBUTbIMW CTpaHamu, peanm3auus Npoaykuuy pasBuTbiX
CTpaH Ha pblHKax passuBatowmxca rocygapcts (LWumapesa, 2000, c. 3).
Mogo6bHoe noHMMaHue uenein npefocTaBNeHNsi 3KOHOMWUYECKOW MNOMOLLM
BMAWTCS BEPHbIM W COrflacyerca C nosuumein npefcraBuTenieil MHOCTPaHHON
[JOKTPVHBI, KOTOPble HacTanBaloT Ha nparmMaTuyeckom xapakrtepe UHOCTPaHHOM
NoMOLLK.

Mo wmHeHuto B.M. llymnnoBa, nog 6€3BO3ME3OHON  3KOHOMUYECKONA
NMOMOLLLID  MOHWMAETCA TPaHCrpaHWYHOE NepeMeLleHne AEeHEeXHbIX U mare-
pyvanbHbIX CPefcTB, a Takke YCNyr W Kanutana, ocyllectsnisemoe 6e3
MaTeprasibHOro BO3MELLEHNUA /MO0 Ha YC/I0BUSAX JIbIOTHOTO BO3MELLEHUS,
HanpuMep B BWAe /NblfOTHbIX kpeauToB (Lymwunos, 2001, n. 225-227).
B KkayecTBe KpUTEpUs OTrpaHnyeHus 6e3B03Me34HON 3KOHOMWUYECKOW MOMOLLM
OT MHbIX MEXAYHapOAHbIX 3KOHOMWYECKUX OTHOLEHWU/ OH YyKa3blBaeT:
«rnpegocTaBneHne 3TMX CPefcTB He COMPOBOXAAETCS ONaaToi, T. e. NPoM3BO-
AnTca Ha 06e3Bo3Me3[HOli OCHOBe, 6e3 BCTPEYHOro YAOBMETBOPEHUS, TO B
NOMMT3KOHOMUYECKOM CMbIC/IE OHU HE ABNATCA ToBapom» (LUymunos, 2001,
n. 226).

B. M. lWymnnos npegnaraet paccmarpvBaTtb Npefoctas/ieHve u npuem
9KOHOMMWYECKON MOMOLLM KaK CamMOCTOATE/bHbIA PbIHOK, NpeAMeT KOTOPOoro
obpasoBaH CNpocoM 1 NpeasiokeHNeM CO CTOPOHbI TOCYAapCTB-PELUNNEHTOB U
rocyfapcTB-A0HOPOB U BbICTYNaeT B kayeCcTBe CPeACTBa BHELUHER MONTMKM
(lWymnnos, 2001, n. 226). be3Bo3me3gHY0 3KOHOMUYECKYHO MOMOLLb NPaBOBe[,
npegnaraet KnaccuguUMpoBaThb Kak pa3oByto (B Cllyvyasix CTUXUIAHBIX 6eACTBuIA)
Unu  perynsipHytlo  (passuBalolyMcs  CTpaHaMm), [BYCTOPOHHIOO WK
MHOFOCTOPOHHIOK, YAaCTHYI MAn rocygapcTeeHHyto (Lymnnos, 2001, n. 227).

Mosvuus B. M. LlymnnoBa npeactaBnisieTcs BakHOW O/11 OTeYEeCTBEHHO
[JOKTPWHBI. Y4eHblil pasgenser LMPOKUM NoAxod K COAepXaHuio TepmuHa
«be3Bo3Me3gHas 3KOHOMMYeckas MOoMOLb» 6e30THOCUMTeNbHO LUeneli ee
npefocTasneHns, YTO MO3BOJISAET BK/OYATb B OXBAT 3TOrO MOHATUSA HE TOJIbKO
9KOHOMMWYECKYI0 MOoMOLb (Hanpumep, OodULManbHY0 MOMOLLb pPasBUTUIO B
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pamkax O3CP), HO M WMHOCTPaHHY0 MOMOLLb Ha WHble uUenu (Hanpuwmep,
KpeauTbl 1 NOCTaBKy TOBApPOB W YCMyr BOEHHOTO HasHauveHuss CLUA B nonb3y
W3panna n YkpauHbl), KOTOpas Takke COOTBETCTBYET WHbIM KpuUTepusam (B
4acTHOCTK, NIbFOTHOCTb WM 6e3BO3ME3[HOCTL). BMecTe ¢ TeM npeaioxeHne o
KBaMdKaumy OTHOLLUEHWA MO MNpefocTaBNeHnto 6e3B03Me34HON 3KOHOMU-
YecKO MnoMoWM B KayecTBe CaMOCTOSTE/IbHOTO MEXAYHapOAHOrO pPblHKa
npeacTaBnfeTca Heo4HO3HaYHbIM BBMAY OTCYTCTBUS HaAyUHbIX MCCNefoBaHWUi
[JaHHOro BOMpoca, Ha OCHOBaHWM KOTOPbIX MOXHO OblJ1I0 6bl TOBOPUTHL O
NpaBoBOM OCYOPM/IEHNN COOTBETCTBYHOLLMX «PbIHOYHBLIX» OTHOLLEHWA.

C yyeTOM BbILIEONUCAHHOTO MOXHO 3aK/Il4NTb, YTO B OTEYECTBEHHON
[JOKTPVHE MEeXAyHapoAHOro npasBa TEPMUH «He3BO3Me3fHas 3KOHOMMUYeckas
NMoMOLLb» B LEIOM MOHMMAaETCA Kak 6e3B03Me3gHas nepefada [EHEXHbIX U
mMaTepuasibHbIX PecypcoB, BK/OYaOLWMX B cebs ToBapbl, YCAyrn U Kanuta,
rocygapcteamu-4oOHOpPaMn B MOMb3y [OCYAapCTB-peELMNMEHTOB. B kayecTse
OCOBGEHHOCTM  3KOHOMMWYECKOW MOMOLYM MPUHATO  BbIAENATb  OTCYTCTBUE
BO3Me3[HOCTW (onnaTtbl) /IM60 NbrOTHbIE YCNOBUSA €e NpefoCcTaBeHuns, 4To
CYLLECTBEHHO OT/IMYAET UHCTUTYT 6e3BO3ME34HON MOMOLLM OT KOMMEPYECKMX
MHCTUTYTOB. Be3Bo3Me3gHasi 3KOHOMMUYEecKasi MOMOLLb NpefoCcTaB/seTcs B
Lensax okasaHua noaaepXkku, obecneveHns 61aronpusaTHbIX YC0BU KOMNaHWUIA
rocyfiapcrea-floHopa Ha pblHKe rocyfapcrea-peLunueHTa, peasmsaumm npoayk-
UMM [OOHOpa Ha pblHKE peuunueHTa, OKasaHus BNAHWSA Ha noBefdeHue
peuunneHTa, a Takke B r'yMaHUTapHbIX Lensx. Knaccmgukaums 3KOHOMUYECKOoi
MOMOLLM BO3MOXHa MO HECKO/IbKMM KPUTEPUAM: LENEBOE HasHauyeHue 1
YC/I0BUSI MpeaocTaB/ieHnsl, WUCTOYHUK (DUHAHCUMPOBAHUSA, KaHan nepegauyu,
perynsapHoCTb NPefoCcTaB/ieHns, KOJIMYeCTBO rocyapcTB-A0HOPOB, My6/IMYHbIA
WM YaCTHbIV XapakTep.

1.3. MoHsTMEe 6e3B03ME34HON 3KOHOMUYECKOI MOMOLLN B
WHOCTpPaHHOW AOKTPUHE

VIHOCTpaHHas [OKTpMHA MEeXAyHapOAHOro npasa B CPaBHEHWM C POCCUIACKON
YAEeNseT MeHbLLe BHUMaHWA BONpPocaM TEPMUHO/ONN U MPUHLMINOB UHCTUTYTA
6e3B03Me34HOM  3KOHOMMYECKOW nomMowy, (IOKycMpysacb Ha npobnemax
Knaccudpkauum MHOCTPaHHOW nomoum, ee ¢hopm U ueneit NnpefocTaB/IeHUs.
COOTBETCTBYHOLLME PACCYXAEHNA M3TOXEHbI B paboTax yyeHbix A. MaypuL, BaH
gep BuHa, K. Kunbw, [.Yunnbsmca 06 wuctopuv pasButus 6e3BO3ME3OHON
9KOHOMMYECKOL MOMOLLM.

A. Maypuy, BaH fJep BuH paccmatprBaeT TEpPMWMHbI «3KOHOMMUYECKas
nomoub» (aHrn.: economic aid), «MHOCTpPaHHas nomoLllb» (aHrn.: foreign aid),
«MOMOLLb ANA uenein passutus» (aHrn.: development aid) Kak CUHOHWMbI Y
yKkasblBaeT, 4YTO0 O(UUMA/IBHO MNPU3HAHHBIM  ONpefefieHneM  fABNnseTcs
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onpepeneHne, paHHoe KCP O3CP, pacCMOTpPeHHOe paHee B cTaTbe
(Maurits van der Veen, 2011, p. 3). /ccneposarenb OTMEYaEeT, YTO MPUHATUE
onpegeneHns KCP O3CP oTpaxaeT 3aBeplueHue npouecca ctaHgapTusauum
TEPMWHO/IOTN, NMPU STOM OHO MPUMEHMMO UMEHHO A1S ONUCaHUS UHCTPYMeEHTa
rocygapCTBEHHON nonuTuku (aHrn.: instrument of government policy), T0 ecTb,
Mo ero MHeHuo, pacCMOTPEHHOE onpejeneHne SBAsETCA Cyrybo npakTuyeckmm,
a He TeopeTtudeckum (Maurits van der Veen, 2011, p. 3).

A. Maypuy, BaH aep BuH ykasbiBaeT, uTo GOMbLUMHCTBO MccregoBarteneii
OVCKYTUPYIOT Ha TeMy NpeBasIMpPOBaHWSA FyMaHUTapHbIX NGO NOAUTUYECKMX
uenew nNpv okasaHuM 3KOHOMMYECKON nomoLy. OH, B CBOK o4yepeab, MPOBOANT
COGCTBEHHYHO Knaccudmkauuio Lenein 6e3Bo3mMe3qHOn 3KOHOMUYECKOV NOMOLLIM
N BbiAENSET CEMb 3/IEMEHTOB WCXOAA M3 HOPMATMBHBLIX W AOKTPUHASIbHBLIX
WCTOYHMKOB: 1) 6e30MacHOCTb (@Hrn.: security) — noBbileHne N3NYECKON
3alLMLLEHHOCTN rOCyAapcTBa-A0HOpa, NOAAEpXKKa COH3HUKOB, MPOTUBOAENCT-
BME MaesiM KOMMYyHU3Ma; 2) BnusiHue (aHrn.: power/influence) — yBennyeHne
BNAHMSA Ha  rocyfapcTBa-peuunueHThbl " yKpenneHue no3nuuii
rocygapctea-AoHopa B MEXAYHapOAHbIX opraHusauusx; 3) 6narococTtosiHve
(aHrn.: wealth/economic self-interest) — nopAepXKa 3KCNOPTHLIX OTpac/ei
HalMOHaNIbHOW 3KOHOMUWKM FOCYAapCTBa-A0HOPa, AOCTMXEHME COOCTBEHHbIX
3KOHOMMYECKMX  MHTepecoB; 4) pasymHbiii  aromam (aHrn.:. enlightened

self-interest) — cTpemneHVe K MeXAyHapoHbIM O6LEeCcTBEHHbIM 6naram:
nogfepxaHne MexayHapoOHOro mMupa n CcTabuibHOCTU, OXpaHa OKPYXatoLLein
cpepgpl; 5) penytauua (aHrn.: reputation/self-affirmation) — BblpaxeHue

WHAMBUAYAIbHOCTM rocyAapcTBa-4oHopa, NOBbIWEHME cTaTyca W penyTauun B
MEeXAYHapOAHbIX OTHOLIEeHUSsIX; 6) obs3aTenbcTBa (aHrn.: obligation/duty) —
BbINO/IHEHNE MPUHATLIX 06A3aTeNbCTB  UCTOPUMYECKOTO U IOPUANYECKOrO
XapakTtepa; 7) rymaHusm (aHrn.: humanitarianism) — oka3aHvue ryMaHuTapHo
noMOLWM ANA  YAydylleHWss 651arococTosHus 6egHeiumx rpynn HaceneHus
(Maurits van der Veen, 2011, p. 10). Ha ocHoBaHWM 3asiB/IEHHbIX 3/1IEMEHTOB
YUYeHblli yKa3blBaeT, YTO uenenonaraHne gns 6e3B03mMe3gHON 3KOHOMUYECKOW
MOMOLLM W3MEHS/IOCh C TEYEeHWEM BPEMEHM, YTO MOXHO npocnegunTb B
3BOMIIOLUUN  HAUMOH&/TbHOTO  3aKoHoAaTeNbCTBa  rOCyAapCTB-4OHOPOB 1
napnameHTCckMx febaToB, npeflecTBoBaBLUMX ero npuHaTuio (Maurits van der
Veen, 2011, p. 30).

MpuBegeHHas Knaccumkaumsa Lenein WMHOCTPaHHOW MOMOLUM [0BOMbHO
[JeTanbHas 1 OTpaXkaeT BCe BO3MOXHbIE acneKTbl, MPU 3TOM NPeBa/IMPOBaHUE
nepBOHaYaslbHbIX  3M1EMEHTOB  6e30MacHOCTM W BAWAHWUA  AEMOHCTpUpyeT
nparMaTuyecknii xapakTep 3KOHOMWYECKO MnomouiM. BmecTe ¢ Tem CNoXHO
cornacutbcs c nosvumeln A. Maypuy BaH gep BuHa O CMHOHUMWYHOCTU
TEPMUHOB «MHOCTPAHHAs! MOMOLLb» W «MOMOLLb ANS LUeneid pasButusi». TepMuH

83



«MHOCTPaHHasi MOMOLUb» — MPUHATLIA B WHOCTPAHHOW [OKTPWHE CUHOHWM
NOHATMA «6e3BOo3Me3Hass 3KOHOMMYecKass nomowpb». [lpy 3TOM TepMuH
«MHOCTPaHHast MOMOLLb» SBHO LUMPE MO CBOEMY COAEPXaHWIo, MOCKOSIbKY
BK/MlOYaeT B cebGs MOMOWb AN ueneil pasBuTUA Kak OAWH U3 BWOOB
WHOCTPAHHOW  MOMOLLM, [N1aBHOW  OCOBEHHOCTbIO  KOTOPOro  fABNSETCH
HanpaB/IEHHOCTb Ha CNocO6CTBOBaHVE 3KOHOMUYECKOMY pPa3BuTuto. Mpu 3ToM B
cofepxaHve TepMuHa «NOMOLWb ANA Ueneid pasBuTUsS» BXOAUT TepMUH
«othmymanbHaa nomollb passuTuto» (aHrn.: official development assistance),
KOTOpbI cO34aH 1 ncnosnb3yetcs B pamkax OICP.

K. Knnbu B cBoeli paboTe HanpsiMyto He kacaeTcsi Bonpoca TEPMUHO/IONNN B
KOHTEKCTE 3KOHOMMWYECKOW MOMOLLYM, HO BCE XEe pacCMaTpyBaEeT ee COCTaBHble
9/1eMeHTbl. B uyacTHocTM, OH ykasbiBaeT Ha (hMHAHCMpOBaHWe U
KOHCynbTUpoBaHue (aHrn.: finance and advise) Kak OCHOBHble (HOpPMbI
npefocTas/ieHns 6e3B03Me34HOM SKOHOMWUYECKON NOMOLLY, @ Takke BblaenseT
TPpY MOTMBaA MNpPefoCTaB/ieHNsl  WMHOCTPaHHOW MOMOLWW:  ryMaHWTapHbIN,
KOMMepueckuii 1 reononuTudeckuii (Kilby, 2004, p. 1, 4).

0. YnnbaAmc, Kak W gpyrme  WMHOCTPaHHble  aBTOpbl, WCXOAMT U3
OHO3HAYHOCTU W YHMBEPCAsIbHOCTU OnpefeneHns oduumManbHOW NOMOLLM
pa3sutnio co ctopoHbsl KCP O3CP, npu atom fo6aBniss, YTo 3KOHOMMYecKas
MOMOLLb, MOMWMO (PMHAHCMPOBaHWA, MOXET BK/IYaTb NpefocTaB/eHne
TOBapoOB, TEXHOMOMMIA W KoHcynbTaumii (Williams, 2013, p. 3). B koHTekcTe
9KOHOMMWYECKON nomowy Ana ueneii passutua [ YunbsiMc npegnaraert
paccmaTrpvBaTb MMEHHO COLMa/lbHOE WM 3KOHOMUYECKOE pasBUTME Kak Lefb
npefocTas/ieHns MHOCTPaHHo! nomoln. Obpalwaet Ha ce6st BHUMaHue To, 4To
B 06OCHOBaHME CBOeli NO3WLUMM OH CCbIIaeTcs Ha 3akoH O 6GpUTaHCKOM
KonoHwanoHoMm pa3sutum 1929 roga (The British Colonial Development Act
of 1929), ycTaHOBMBLWIN/A 06583aHHOCTb (PMHAHCUPOBaHWA COUMAasIbHBIX 1
9KOHOMMUYECKMX MNPOEKTOB B OPUTAHCKMX KOMOHUAX, a Takke Ha MNOoUTUKY
«po6bporo cocena» CLUA 1930-x rogos, koTopas npegycmMarpvsasia npefoctas-
NeHne KpeanToB NS Lenei pasButus Yepes SKCNopTHO-MMNOPTHbIA 6aHk CLUA
B Nosb3y rocygapcts JlatuHckoir Amepukm (Williams, 2013, p. 3). B kauecTBe
UCTOPNYECKO OCHOBOMO/aralwel uenn okasaHus 6e3Bo3Me3HON 3KOHOMM-
yeckoin nomowy [. YunbsiMC ykasbiBaeT o6ecrneyeHne 3SKOHOMWYECKOW W
oMHaHCOBOWN CTabW/IbHOCTU CTPaH-CO3HWL, AN 60pbObl C KOMMYHU3MOM CO
CCbI/IKOM Ha 3asB/ieHMe amepuKaHCcKoro npesugeHTa I TpymsHa, KoTopoe
BMNOCNEACTBMU Hawio oTpaxeHne B 3akoHe CLUA 06 MHOCTpaHHOI nomoLym
1961 roga (The 1961 Foreign Assistance Act) (Williams, 2013, p. 5-6).

13 URL: https://core.ac.uk/download/pdf/84306629.pdf.
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MpefctaBnseTca BepHbIM 1M 0O60CHOBaHHbIM Noaxos . Ynnbsimca B
OTHOLUEHMN BK/IIOYEHNS B COAEPXaHWe 3KOHOMWYECKOW MOMOLUM He TOJbKO
pmHaHCKMpoBaHWA, HO W MPefoCTaB/ieHUss  TOBapOB,  TEXHOMOTWA 1
KOHCynbTauuii. BmecTe ¢ Tem B Bonpoce npumeHeHns TepmuHa O3ICP
«ohuumanbHas NoMoLLb Pa3BUTUIO», PaBHO Kak M MpU ero COOTHEeCeHUW C
Lenbio NpefocTaB/ieHns SKOHOMUYECKOW NOMOLLY, yeMaTpuBaeTcsl HEO4HO3HAY-
HOCTb. Tak, CO CCbI/IKOW Ha HOpPMaTuBHble akTbl [. YunbsiMC 060CHOBbIBaET
reono/IMTUYECKYI0 Le/flb NPefocTaB/ieHnss UHOCTPAHHON MOMOLYM B UCTOPU-
YeCcKOM KOHTekcTe. [lpy 3TOM MNpPU3HAETCA MMEHHO couunanbHoe U
9KOHOMMYECKOe pasBuTWE KakK Lefnb NpefocTaB/ieHnss UHOCTPAHHON MOMOLLY,
Nof KOTOPOIi hakTMyYecks MNOHMMAETCA TO/bKO OodiMLMasibHas MOMOLLb A4/1s
uenein passutus. B pgaHHOM cnydae MPOMCXOAUT CMeLUeHWe TepMUHOB
«MHOCTPaHHas NoMoLb» U «odnuMaibHas MoMoOLb A5 Leneli passuTus».
Takyto HEOAHO3HAYHOCTbL MOXHO NPEOoAO/eTL NOCPEACTBOM MNpu3HaHuA 6onee
LUMPOKOro CofepXXaHns TepMrHa «MHOCTPaHHas NoMoLLb», KOTOPOE BK/IOYaET B
cebs noHATMEe «odmumanbHas MNOMOLLb PasBUTUIO» Kak OAWH W3 MNOABUAO0B
MHOCTPAHHOM NOMOLLM.

MoaBoas uTorm 0630pa 3apybexHon AOKTPUHBLI, MOXHO CAenartb BbIBOZ O
ABYX K/IOYEBbIX OT/IMUMSIX B CPaBHEHUM C OTEYECTBEHHON [OKTPUHONA.
Bo-nepsbIx, 3apybexHan [OKTPUHA YAENSeT MeHblUe BHUMaHWUSA OnpeaesieHunto
paccmarpvBaemMoii  TEPMWUHOMNOMMWM  BBWUAY HEMNOCPEeACTBEHHOMO  BAMSHUA
pearenibHocTn KCP O3CP Ha HauuoHa/ibHYH MpaBOBYK MbIC/Ib UCXOAA U3
yneHctBa B OOCP 60MblUMHCTBA rocyAapcTB 3anagHoi EBponbl 1 CeBepHol
AmMepukmn (yKazaHHbIe aBTOpbl HA MOMEHT HanucaHus cBoux paboT paboTanu un
npenogasann B y4ebHbix 3aBegeHusix CLUA v BenvkobputaHum). Bo-BTOpbIX,
3apy6exHas [OOKTpMHA B KadyecTBe MNepBOOYEpPEefHOlN Ha3blBAET WMEHHO
reonosIMTUYECKYI0 Leflb npefocTaBneHns 6e3B03Me3HOW  3KOHOMMYECKOM
MOMOLLM C ONOPOIi HA UCTOPUYECKME NCTOYHMKM, AaXKe B KOHTEKCTE NoMOLLY A1s
uenei pasBuTus.

2. MexayHapogHOo-npaBoBble NPUHLMINbI OKa3aHus 6e3B03MEe3HOIA
3KOHOMWYECKOI NoMoLLn

PasBuTME  MeXayHapo4HO-NPaBOBOIO  PEry/IMpoBaHusi  MpPeAoCTaB/IeHUs
3KOHOMMWYECKOI MOMOLLM MPOUCXOANSIO NMOCTENEHHO, MO MEpe Pa3BUTUS CaMOit
KOHLENUUM WHOCTPaHHOW MNOMOLIM, a Takke C YYeToM W3MEHeHuii B
MeXxayHapogHoii MmonuMTuke. 3TO SIBHO NPOCMATPMBAETCS Ha npumMepe
CTaHOB/IEHUS] MEX/YHapOAHO-NPAaBOBbIX NPUHLMMNOB, KOTOPblE W3MEHSNCHL C
TEUEHNEM BPEMEHV W OTpaXa/M 3BOJIOLMIO BOCMPUATUS 6e3BO3ME3AHON
3KOHOMMWYECKO MOMOLUM KaK CO CTOPOHbI [OCYAApCTB-A0HOPOB, Tak U CO
CTOPOHbI FOCYAAPCTB-PELMNNEHTOB.
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OfHVM 13 NEepBbIX MPUHLMNOB CTasl MNPUHLMN CYBEPEHHONO paBeHCTBa
UNEHOB, 3aKpen/eHHblli cTaTbeit 2 YctaBa OOH.  [aHHblii  npuHLMN
MCnonb3oBaUiCA  rocyjapcTsamu-peuunmedTamm Ansa  060CHOBaHWSA CBOEro
npaesa Ha y4yacTve B ynpas/ieHun notokamy B pamkax OOH nocpeacTsom
NPOABWKEHNA UHULMATUBLI LIEHTPa/IM30BAHHOTO pacnpefeneHns NHOCTPaHHOM
nomowy. OfHaKo Ha MNpPaKTUKe YKas3aHHbIi MPUHLMN  MOSMIHOCTbI  He
peann3oBasics, MNOCKONbKY rOCYAapCcTBa-fOHOPbl A1 Leneil CoxpaHeHus
KOHTPONS Haf pacnpegeneHneM MHOCTPaHHOM NnomMoLy hakTUYecKn BbiBENN
coTpyfaHuyectso BHe pamok OOH B co3gaHHyt0 MexayHapoaHylo accoumaunto
pa3BuTMA B CTPYKType pynnbl BcemunpHoro BaHka, rae npasuia rosiocoBaHus
COOTBETCTBOBa/IM KBOTAM rOCYAapCTB MPONOPLMOHaNbLHO UX [A0/ie B YCTaBHOM
kanuTtane BcemupHoro baxka (Jertepes, 2013, c. 304). Bmecte ¢ Tem CCCP u
CTpaHbl CoLUManUCTUYECKoro 6/10ka MOALEePXUBAIM MPYMEHeHVe npuHLUMna
CYBEPEHHOr0 paBeHCTBA 4Y/IEHOB B KOHTEKCTE NpefoCTaB/IeHUSs WHOCTPaHHOM
MOMOLLM W BbICTYNa/IM 3a YKpenjeHne MHCTUTYToB cuctembl OOH, Bk/iovyas
Mporpammy passutna OOH, KOHKTA/, OpraHu3aymio 06beANHEHHbIX HaLWii Mo
npomMblLWIeHHOMY pa3sutuio (ganee — FOHWAO) (Odertepes, 2013, c. 340).

OcHoBononaralwwyM MNPUHLUUNOM Takke cTan NpuHLMN 3EKTUBHOCTU
9KOHOMMYECKOn nomolum. lMprmMepom ero 3akpenneHus ssnsetca ctartbsa |l
Crarteli cornaweHunss MexayHapogHoro 6aHka peKkoHCTPYKLMN 1 pa3suTus 1944
roga: «baHK NpUHMMAET Mepbl K TOMY, 4TO6bl 06ecneunTb WUCMosib3oBaHne
nocTynneHunii oT 1toboro 3aiMa ToNbKO AJ18 Tex Lenei, 418 KOTOPbIX 3TOT 3aim
6bln1 npefocTaBneH, yaensas [O/MKHOE BHUMaHWE COOOpaKeHUsIM 3KOHOMU-
YecKoro xapaxkrtepa U BonpocaMm 3(dEKTUBHOCTN U He MpUHUMAas B pacyer
nonuTUYecKMe U Apyrne HEe3KOHOMMUEcKUe (aKTopbl U COOGPaXeHUs»™®. Kak
BMOHO W3 MpPWBEAEHHON cTaTbl, 3MEKTUBHOCTb M3HAY&/ILHO MNOHMMAaNachb
MMEHHO B 3KOHOMMWYECKOM acrnekTe, TO eCTb Kak [OCTWXKEHWE MOCTaB/IEHHbIX
Luenein nocpeAcTBOM npefocTaBneHnss 6e3BO3MEe3HON  3KOHOMMWYECKOW
nomMoLymn. Mpn aTom 0653aHHOCTL NogAepxaHns 3pdeKTUBHOCTA U3HAYATbHO
pacnpocTtpaHanacb ToIbKO Ha rocygapcrsa-A0HOPbI, O4HAKO BNOC/IEACTBUW NOA,
B/IMSAHUEM NOCAEAHMX MPUHLMN 3D(EKTUBHOCTM CTaUuT MOHNMATbCA B KayecTse
0653aHHOCTM TroCyAapCTB-peLnnueHToB 3h(PEKTUBHO UCMOML30BaTh Monyyae-
MYIO NMOMOLLb C YYETOM 3KOHOMWYECKMX, COLMASIbHBIX, 3KOMOrMYECKUX N UHBIX
(haktopoB (Jertepes, 2013, c. 305). HenocpeACTBEHHOE BblpaXeHue
M3MEHEHUss 3TOT0 MpUHLUMMNA MPOCMaTpMBaETCA Ha nNpuMepe WUTOroBOro
JokymeHTa BcemupHoro cammuta 2005 roga, B KOTOPOM YyKasblBasiOCb, 4TO

YcraB Opranusaumn O6beauHeHHbIX Hauwit. (1956). C6opHuk Oelicmsyrowjux 002080p08,
coznaweHuli u KoHseHyul, 3aktoueHHbIx CCCP ¢ uHocmpaHHbIMU 20cydapcmsamu. Bein. Xi.
Cratby cornaweHuns MexayHapoaHoro 6aHka PeKOHCTPYKLMM W pasBUTUS (C nonpaskamu,
BCTYyNuBWMMKU B cuny c 17 pekabps 1965 roga u 16 cheBpans 1989 roga). (1996).
MexdyHapodHoe YacmHoe npaso 8 00KymeHmax, m.1. ®uHaHcbl. Baoma. Hasnozu. KOpucTb.
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Kak[0oe rocyfapctBO [O/DKHO HECTU WHAMBUAYa/IbHY0 OTBETCTBEHHOCTb 3a
co6CTBEHHOE pa3BuTHe’®.

B TO Xe Bpems npofo/mkasiocb (hopMynMpoBaHWe W KOHKpeTusaums
cofepXaHua  npuHuMna 3P@EKTUBHOCTM B  aKTax pekomeHaaTeslbHOro
xapaktepa. B uacTHOCTW, 6bIM MPWHATBI Aeknapauun no utoram d)opymMoB
BbICOKOTO YPOBHS MO BOMpocam MoBbiweHns adpekTuBHocTM B 2005-2011
rogax, KoTopble CHadasia npoBogwauchb nog arnmgoin OOH, HO BRNOCNEeaCTBUK
ochopmnsinuce no wuHuymatmee KCP O3CP, TO ecTb Bbipaxasn MNO3ULNI0
NpenMMyLLEECTBEHHO TOCYAapCTB — [AOHOPOB MHOCTPaHHOW nomolum (Jertepes,
2013, c. 305). Pumckaa peknapauus no sornpocam cornacosaHus 2003 roga
onpegenuna cTaHAapTbl W fydylume MNPakTUKN rapMOHM3aLuyM 3KOHOMUYECKON
MOMOLLM C MPUOPUTETAMU MHOCTPAHHOTO pasBuTua'’. Mapwkckas Aeknapaums
06 adpcpekTnBHOCTM nomolm 2005 roga pernameHTupoBasia B3avMOOTYETHOCTb
rocylapcTB-JOHOPOB UM [OCYyAapCTB-peLmMnueHToB™. Akkpckas nporpammMa
pgevicteuini 2008 roga passuBasia CTaHAAPTbl NOAOTYETHOCTM, MPO3PAYHOCTM U
CHUWXeHWs1 06ycnoBneHHocTU®. lMycaHckoe MNapTHEPCTBO MO 3hIEKTUBHOCTM
cotpygHuyectsa 2011 roga OTpaswIo NPU3bIBbl K CO3L4AHUI0 U YHUIMKaLUK
NPaKTWK OKa3aHWsl MHOCTPAHHOI NoMOLLY Mo nHuK FKOr-HOr°,

B  kayecTBe  OTHOCMTENIbHO  HOBOMO  MpVHUMNA  6e3BO3Me3HOM
SKOHOMMWYECKOW MOMOLUM MOXHO yKkasaTb MPWHLUMN  pasBUTUSA, KOTOPbIN
nosBuncA 6narogaps CTAHOBMEHUIO MEXAYHApOAHOro rmpasa pasBuUTUA
(JertepeB, 2013, c.305). MpuHUMN pas3BUTUA NOApas3yMeBaeT, 4To
oKasblBaemasi 3KOHOMMYecKas NOMOLLb [0/HKHA CNocoOGCTBOBATbL HE TOJSIbKO
3KOHOMMWYECKOMY, HO 1 couumanibHOMY pasBuTuio. [N npobnemarukyi okasaHus
MHOCTPAHHOW MOMOLLM 3TO 03HAMEHOBASI0 Mepexo OT YPOBHS rocyfapcrea Ha
ypoBeHb MHAMBUAOB. B cBs3n ¢ 3tum B Kokoiokckoit geknapauyy FOHKTAL
1974 rofia yKa3bIBas10Cb, YTO pa3BUTHE [O/HKHO ABNATLCA PasBUTVEM YeSIOBEKA,

WNToroBbIli  AokymeHT BcemupHoro cammuta 2005 roga. Pesomouys TA OOH A/RES/60/1 ot
16 ceHTA6pAa 2005 roga.

Pumckas geknapauusi mo Bornpocam cornacoBaHvsi. ®opym BbICOKOTO pasBWTMS MO Bompocam
cornacoBaHus, 24 — 25 cpespans 2003 roga.

URL: https://www.un.org/ru/documents/decl_conv/declarations/romedecl_on_harmonization.shtml.
Mapuxckas  geknapauus no noBbILEHNO  ahheKTUBHOCTY BHeLUHel NoMOoLLM
28 thbeBpansi — 2 maprta 2005 roga.

URL: https://read.oecd-ilibrary.org/development/paris-declaration-on-aid-effectiveness_978926409
8084-en#page3.

AKKpckas nporpaMma AencTenin 4 CeHTAbpa 2008 roga. URL:
https://www.oecd.org/en/publications/accra-agenda-for-action_9789264098107-en.html.
MycaHckoe napTHepcTBO N0 3PMEKTUBHOCTM COTPYyAHUYECTBA B Lensx passutus. 4-ii dopym
BbICOKOTO YPOBHA MO 3hdeKTMBHOCTM nomowm. 29 HoabpAa—1 pekabps 2011 roga. URL:
https://www.karat.org/wp-content/uploads/2012/02/Busan-Partnership-For-Effective-Development-
Co-operation.pdf.
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a He passuTvem Beuleii?r (Macnosa, 2003). BsaumopgeiicTsBue MOBECTKM
9KOHOMMYECKO NOMOLLM 1 NpaBa Ha pasBuTME NPOSIBUIOCH TakKe NPUHaHnem
Ha MexXAyHapo4HOM YPOBHE HanpasfeHHOCTW Mporpecca W pasBUTuA Ha
NOBbILLIEHNE MaTEPUasILHOTO U [AYyXOBHOTO YPOBHSI BCEX YNEHOB 06LLECTBa Npu
YCMOBUM YBAXKEHUSI 1 OCYLLECTB/IEHUSI MPaB YE/IOBEKA M OCHOBHbIX CBOGOAX.
O MexayHapoAHOM MpU3HaHWM B3aVMOAENCTBMSA UAEA SKOHOMWUYECKOro U
coumanbHOro pasBUTUA YKasblBaeTCcA B TOM uucne B pesonoumax TA OOH
«EfuHBIA  noaxof, K 3KOHOMWYECKOMY W couuasibHOMY M/1aHMPOBaHUIO B
obnactu HaumoHanbHOro passutus» 1970 roga v «danbHeiwne NHALMAaTVBbI B
MHTepecax coumasnbHoro paseutus» 2000 roga®® (fertepes, 2013, c. 305).

Elle OAWMH HOBbI/ NPUHLMMN OKa3aHWs MHOCTPAHHON MOMOLLM — MPUHLMN
yCTOMYMBOrO pasBuTuA. 3ITOT TepMmuH o0603HauaeT pasBuTUE, KOTOpoe
YA,0B/1ETBOPAET NOTPEOHOCTU HACTOALLETO MOKOMIEHWSA, HO HE CTaBUT MO, yrposy
CNnocobHOCTb  6yAyLIMX MNOKOMEHWA YAOBNETBOPUTL COOGCTBEHHblE MOTPEG-
HOCTV?*. B [OKTPUHE MPUHATO BbIAENATb TPW B3aVMOLOMOHSIIOLMX acnekTa
YCTOYMBOrO pasBUTWA: 3KOHOMUYECKWIA, COLMAaNbHBIA U 3KOMOrMYeCcKuii
(BpyHuyk, 2014). O60CHOBbLIBAETCA 3TO TEM, YTO NPUPOAHas cpefa v pecypcbl
ABMAOTCA OCHOBO 3KOHOMMWYECKOro, a CfefoBaTtefibHo, U COLMasbHOro
pa3BuTUSA.  ODKOHOMMWYECKWA  acnekt pasBUTUS  OTpaxkaeT YCToluMBOe
npon3BoACcTBO M noTpebnenne (boknaH, 2016, c. 91). CoumanbHblii acnekT
pasBuTUa NpoABAAETCA B MOCNefOoBaTeNlbHOM WCKOPEHEHWN HULLETbI U
pa3suTuM 3gpaBooxpaHeHus (BoknaH, 2016, c. 92). 3konornyeckuii acnekT
NOHMMAETCA Kak O6LUIeCTBEHHOE pas3BuUTME, MpW  KOTOPOM  3arps3HeHue
OKpyXaioLlein cpedbl U noTpebneHne pecypcoB He MpeBbllaeT CMOCOBHOCTb
npupogpl K BoccTaHoBNeHuo (BoknaH, 2016, c. 93). B mexayHapogHoM npase
paccmaTpvBaeMbllii  NPUHLMM  3aKpensieH B HEeCKOSbKAX akTax pPeKoMeH-
JaTeNbHOro xapaktepa W CUMTAETCA OfHUM U3 K/IHOYEBbIX B KOHTEKCTe
B3aMMOAENCTBUA  MEXAYHapOAHOIrO MPUPOAOOXPAHHOTO U MEXAYHapOo4HOro
3KoHOoMMYeckoro npasa (boknaH, 2016, c. 101).

BnvsiHne paccmatpvBaemoro npuHUMNa Ha oOkasaHWe 3KOHOMWUYECKOW
MOMOLLM He cny4yaiiHo, Befdb KOHLENUWS YCTOWYMBOrO pasBUTUS B NEPBYIO
oyepepb AenaeTt akLeHT Ha 9KOHOMUYECKWI 1 COLMasIbHbIN acnekTbl, U /ILUb BO

21 KokoifoKckast feknapauusi o npase Ha passuTue. MpuHATa Ha TpuaLaTh nsToil ceccun Kommceun
no npasam yenoseka 11 aekabpsa 1978 rona. E/CN.4/1334.

URL: https://digitallibrary.un.org/nanna/record/6652/files/E_CN.4_1334-RU.pdf?withWatermark=0&
withMetadata=0&version=1&registerDownload=1.

2 [leknapauys coupanbHOro mporpecca v passuTus. Pesoniouusi FeHepanbHoii Accambnen OOH
A/RES/2542 (XXIV) ot 11 gekabpsa 1969 roaa.

2 EAWHbIA Noaxon K 3KOHOMUYECKOMY W COLMasibHOMY MIaHWPOBaHMI0 B 06/1aCTU HALMOHAIBHOMO
pa3suTus. Pesontouuax MeHepanbHoli Accambnen OOH A/RES/2681 (XXV) ot 11 gekabps 1970
roga; fanbHeliluve MHMLMATVBLI B MHTEPECax CoLMabHOro passuTus. Pesonoumnax MeHepasbHol
Accambnen OOH A/RES/S-24/2 ot 1 nions 2000 roga.

24 United Nations. (1987). Our common future: the report of the Brundtland Commission.
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BTOPYHO ouepeb Ha akonormyeckuii (BolnenkaHuHa, 2005, c. 35). bonee Toro,
BBMAY B3aVMOCBSI3W MHTEPEeCOB CYOLEKTOB B 06/1aCTU 3alUmTbl OKpYyXatoLlei
cpefpl M B 06/1aCTU PasBUTUSA MEXIYHAPOAHbIX 3KOHOMUYECKMX OTHOLUEHWI
(BoknaH, 2016, c. 19), perynupoBaHWe OKa3aHWsi WHOCTPaHHOW NOMOLWM C
YYETOM MPYHLMNA YCTOWYMBOrO PasBUTUSA OTPaXaeT Nporpect MexayHapogHoro
coobuiecTaa.

B TO Xe Bpemsi OTMETMM, 4TO T[OCYAapCTBa-peLmnmeHTbl OCTOPOXHO
BOCMPVHMMAIOT MPUHLUMIN YCTONYMBOIO PasBUTUSA MNPUMEHWUTENBHO K 6e3B03-
Me3[HOl 3KOHOMMYECKO NoMOoLLM. DTO 060CHOBLIBAETCA ONaceHneM NpensTcT-
BOBaH/A WX CTPEMUTENIbHOMY 3KOHOMUYeckoMy passutuio (Lertepes, 2013,
c. 306) BBUAY OTHECEHUSI Harpy3KM No ob6ecnevyeHmnio yCToMYMBOro pasBuTus Ha
oTAenbHbIe TOCyAapcTBa B MoxaHHecHyprckoil geknapauum no ycToiumsomy
pasBuTM?,

Takum 06pas3om, MeXayHapoAHO-NPaBOBOE peryiMpoBaHvMe  OKasaHus
6€3B03ME30HO 3KOHOMWYECKOW MOMOLLM OCHOBBLIBAETCS Ha MpUHUMNax,
KOTOpble He ABASIOTCSA CTaTUYHbIMU, @ U3MEHSIIOT U YTOUYHSAIOT CBOE COAepXaHne
C TeYeHVeMm BPeMEHU N pasBUTMEM MeXAyHapoZHOro npasa B LenoM. OCHOBO-
nonaralvowmMmy NpUHLUMNaM1 BbICTYNalT NPUHLXMN CYyBEPEeHHOro paBeHCTBa
rocyfapcTts, NPefoCTaBsALMA BOSMOXHOCTb CNPaBeA/IMBOr0 M MHOFOCTOPOH-
Hero perysimpoBaHusi BOMPOCOB OKa3aHWs WHOCTPaHHOW MNOMOLWM, a Takxe
npuHUMN  3dODEKTUBHOCTM SKOHOMMWYECKOW MoMOoLW, KOTOpbIi Obin  nepe-
OCMbIC/IEH BM/IOTb [0 BK/IOYEHUSI MOHATUM OTBETCTBEHHOCTW PELMMNUEHTOB,
MOAOTYETHOCTU W TpaHCNapeHTHOCTU. OTHOCUTENbHO HOBLIMW MPUHLMNAMM
ABNAIOTCA NPUHUMM  Pas3BUTUS, KOTOPbI HanpasBneH Ha obecneyeHve
He TOMbKO 3KOHOMWYECKOTO, HO W COLUMa/IbHOTO pPasBUTUSA  HaceseHus
rocyfapcrBa-peLunueHTa, a Takke NpuHUMN YCTONYMBOrO pasBUTUSA, yCTaHaB-
NIBaKOLWWI  OTBETCTBEHHbI NOAXOA, K NPEefoCTaB/IEHNI0 W UCMO/Ib30BAHNIO
6e3B03ME34HOM 3KOHOMMWYECKOW MOMOLLM TakuM 06pa3oM, 4ToGbl YAOBMET-
BOpeHWe noTpebHoCTeli TeKyllero MOKOMeHWsa rocygapcTBa-peunnveHTa He
YrpOXaso BO3MOXHOCTAM OyAyLUMX NOKOSIeHM obecneumBaTb ceosl.

3. CoBpeMeHHasa MHCTUTYLUMOHaIbHas CTPYKTYpa peryninpoBaHus
6e3B03Me3HO 3KOHOMUYECKOI NOMOLLN

PaccMoTpeB MOHATVE W MPUHLMMLI, NPEACTAB/SIETCS BO3MOXHbLIM MepeiT K
N3YYEHNIO COBPEMEHHOM MHCTUTYLMOHASIbHOW CTPYKTYPbl OKa3aHWsi 3KOHOMMU-
yeckoli nmomMowy. Ha MHOroCTOPOHHEM YPOBHE AaHHbI BOMPOC CBS3aH CO
B3a/IMOOTHOLLEHNEM MEXyHapOAHbIX OpPraHoB, KOOPAVHMPYHOLLMX, Peryiu-
pylOLUX 1 NPefoCTaBsAWMX 6e3B03ME3AHYI0 IKOHOMUYECKYIO NMOMOLLb, a Ha

% I7onaHHec6yprCKaﬂ [eknapauyusi no  yctoiiumBoMy pasBuTMO OT 4 ceHTabpa 2002 ropa
A/CONF.199/20.
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[BYCTOPOHHEM YPOBHE XapakTepusyeTcsi Npogoshkaolleincs TeHaeHumewn
npeBa/IMpoBaHNs 06bEMOB OKa3blBaemoli NOMOLWM Ha ABYCTOPOHHEM YPOBHE
HaZ, MHOrOCTOPOHHWM, 4TO TpebyeT W3yYeHWs CTPYKTYpbl W Hanpas/ieHuit
MeXAyHapoAHO-NPaBOBOA MOAWUTWKA FOCYAapCTB-A0HOPOB A/18 BCeobbem-
JIOLLEro 1 NOJIHOTO MOHVMMAaHWA KayeCTBEHHOTO COCTOSIHWMSA NMPaBOBOro perysiu-
poBaHWs BOMPOCOB OKa3aHWs 3KOHOMWYECKOA NOMOLLY.

Ha coBpeMeHHOM ypOBHe pasBuUTUS MeXAyHapOAHbIX OTHOLLEHUI NpaBoBOe
perynvpoBaHne npepocTaBneHnsi 6e3BO3Me3[HON 3KOHOMMUYECKON MNOoMOLm
thakTnyeckn oparMeHTMpoBaHO® 1 AeLieHTPaNN30BaHO BBUAY O4HOBPEMEHHOMO
CYLLLECTBOBaHMNSA HECKOMbKUX MeXYHapoAHbIX OpraHusauuii, crneumanmsu-
pYOLLMXCS Ha NpefocTaB/EHUM WHOCTPAHHOW MOMOLUM B Pas3fINYHbIX LEnsXx.
Mpumepamn ABAAIOTCA YNOMSIHYTble paHee B cTatbe ®POHA KanuTasbHOro
pa3sutMa OOH, ®oHg mexayHapogHoro passutua OMNEK, NPAL n O3CP B
nuue KCP.

PerynvpoBaHne [eATENbHOCTM KaXAOr0 M3 yKa3aHHbIX MeXAyHapOomHbIX
WHCTUTYTOB OCHOBbLIBAETCA HA COOTBETCTBYIOLLEM MEXAyHapo4HOM [J0roBOpe U
NPUHUMAEMbIX Ha €ro OCHOBaHUW akTax 06s3aTenbHOro M60 pekoMeHaa-
TENbHOTO XapakTtepa, W ABAseTca Nno 6onblleld YacTu aBTOHOMHbIM, 3a
UCK/IOYEHNEM MEXAYHAPOAHO-NPaBOBbIX NPVHLUMNOB OKa3aHusi 6e3B03Me3HO
SKOHOMMWYECKOi nomolumn. CneposaresibHO, Tekyllee COCTosiHWe hparMeHTu-
pPOBaHHOCTU PErynMpoBaHns 3KOHOMMYECKON NOMOLM OTpaxaeT heHOMeH
(hparmeHTauMy MeXayHapoaHoro npasa?’.

MpumeyaTenbHO  TO, 4TO  YacTb  paccMaTpuBaeMblX  WHCTUTYTOB
npeacTasnser co60i MHCTUTYLMOHaUIbHOE O6beAuHEHME FOCyAapCTB-40HOPOB
(KCP  O3CP) wnu rocygapcTte-peunnueHtoB (PoHA  MexayHapogHoro
pa3sutus OMNEK), a ocTasibHble 06beANHEHNA UMEKT YHUBEPCA/IbHbIA CMMCOK
y4yacTHUKOB BBUAY BXxoxaeHuus B cuctemy OOH (MPA[, doHa KanutanbHOro
passutna OOH). BMecTe C TemM HyXHO yka3aTb Ha [OMWHUPOBaHWe
MeXAyHapoAHO-NPaBoOBOA MNONUTUKN OBbeAVWHEHWA TOCYAapCTB-4OHOPOB B
pamkax Mex[yHapoA4HOro npasa, YTo 6bI/1I0 paHee MNPOLEMOHCTPUPOBAHO Ha
npumepe M3MEHEHUA TONKOBAHUS U COAepXaHus npuHumna adpeKkTMBHOCTU.
BAvsiHME MHCTUTYUMOHASIbHbIX OObeAMHEHW NPOSBASETCH, Hanpumep, Ha
TEPMUHO/IOTMYECKOM YPOBHE — B MHOCTPAHHON [JOKTPUHE aKTUBHO WCMOSb3y-
etca TepmmH KCP O3CP «odmupmanbHas NOMOLLb pa3BUTUIO», KOTOPBIA YacTb
nccnepoBaTesnieil cumTaloT OCHOBOMONAralwWmMmM Anst MHCTUTYTa 6e3B03Me34HOM
3KOHOMMYeckol nomowy B uenom (Maurits van der Veen, 2011, p. 3).

% Fragmentation of international law: difficulties arising from the diversification and expansion of

international law. (2006). Yearbook of International Law Commission. Vol. Il. Part 1l. Chapter XII.
URL: https://legal.un.org/ilc/reports/2006/russian/chp12.pdf.
2 Ibid.

90


https://legal.un.org/ilc/reports/2006/russian/chp12.pdf

WHTEpeCcHO TO, YTO 1 B OTEYECTBEHHOI AOKTPUHE HEKOTOPbIE YYeHbIe MPUHAN
yKa3aHHyl0 TEepPMWHOMOTUIO U WCMO/b3YIOT ee B OTHOLIEeHUN [AeATENIbHOCTU
MEXAYHAPOAHbIX  OpraHu3auuii, KOTOpble COOCTBEHHYH) 6e3BO3ME3[HYH
9KOHOMMYECKYHO MOMOLLLb TAKOBOW HE MMEHYIOT HU B KakMX akTax 06a3aTesibHoro
60 pekoMeHAaTeNbLHOro xapaktepa?® (Kanuua, 2021).

Mepexoas K [ABYCTOPOHHEMY YPOBHIO COTPYAHWYECTBa, Clefyer OTMETUTb
OrpaHMYeHHOe 4MUCNO TroCyAapCTB-[0HOPOB, KOTOPble OKa3blBalT NPsSMoe
BO3AENCTBME Ha perynMpoBaHMe BOMPOCOB NpefocTaB/ieHusi 6e3Bo3Me3fHOoN
3KOHOMMYECKOl MomoLyu, B NEPBYO odepedb bnarogaps o6beMam npefocTas-
NieMoii MOMOLLM, a Takke Ha OCHOBaHWW CHOPMYNNPOBAHHON NOJSTHOLLEHHON 1
nocnegoBaTesibHON MeXayHapoAHO-NPaBoBOI NONTMKM MO AaHHOMY BOMPOCY.

CLA ABMAKOTCA rnasHbIM [ Hanbonee BINATENbHbLIM
rocyfapcTBoM-A0HOPOM B Mupe. IcTopus pasBuTua HauMoHasIbHOTO Perysimpo-
BaHNA 06Ee3BO3ME3AHON 3KOHOMWYECKOW MOMOLWM Hadanacb B 40-x rogax XX
BeKa M MpoAo/HKaeTcsl Mo ceil AeHb. B kayecTBe CTPYKTYPHO OCOGEHHOCTM
aMepPUKAHCKOro perynvpoBaHns MNPUHATO BbIAENATb WHCTUTYLMOHAIbHOCTD,
KoTOpas CBA3bIBAETCA C Ha/IMYMEM OTPAaC/IEBbIX TOCYAAPCTBEHHBLIX OPraHos,
3aHMMAaoLLMXCA BONPOCaMM OKasaHus MHOCTPAHHOM NOMOLLM Ha [ABYCTOPOHHEM
ypoBHe (Williams, 2013, p. 9). [o HegaBHero BpeMeHW BeayLium OpraHom
BbICTYnasio AreHTCTBO MO MexayHapogHomy passutuio (USAID), ogHako B
pesynsrare HefaBHuUX pedopM MMaHupyeTcs ero vkeugauus v nepegada
yactTu dyHKUMii MocypapcTBeHHoMy AaenapTameHTy CLUA?, 3akoHogaTesibHoe
perynupoBaHne CLUA cTpouTcs Ha OCHOBaHMM 3akoHa O BHELUHe MomoLLu
1961 roga, cneuuanbHbIX 3aKOHOB, KOTOPble MPUHUMAKTCA MO OTAEeSbHbIM
LenesbiM nporpamMmMam 3KOHOMWYECKON MOMOLLM WMCXOAS W3 MOMUTUYECKON
HeobXoAUMOCTV  (Hanpumep, NpefocTaB/eHNe  aMepuKaHCKOW  MOMOLLM
M3pannio n YkpauHe), aktoB npesumgeHta CLWA n aktoB AreHTCTBa no
mexayHapogHomy passutuio (Williams, 2013, p. 7; KaceimoBa, 2011, c. 124).
BaxXHbIM aKTOM pekoMeHAaTeNbHOro Xxapaktepa BbicTynaeT COBMECTHbIN
cTpaternyeckuin nnaH FocygapcteeHHoro genaptameHTta CLUA n AreHTcTBa no
MeXAyHapoAHOMY pa3BWTWIO, KOTOPbIA MPUHMMAETCA Ha HECKOSbKOo feT, a
TEKyWNA nnaH npegycMarpuBaeT nporpammy geicteuidi o 2025 ropa.
Mporpamma, NOMMMO Mpo4Yero, Aenaer ynop Ha MNPUHLMM  YCTOWYMBOIO
pa3BuTVa, a Takke Ha HauuoHaslbHble cTpaternyeckue uenu (Hanpumep,

URL: https://www.academia.edu/7449832/OcmumanbHasn_nomMoLLb_MexayHapoLHOMY pasBUTUIO_
choHa_OMEK_OPEC_Fund_ODA.

2 Reevaluating and realigning United States foreign aid // US Presidential Document by the
Executive Office of the President on 30 January 2025. URL:
https://www.federalregister.gov/documents/2025/01/30/2025-02091/reevaluating-and-realigning-un
ited-states-foreign-aid; Beitsch, R., Weixel, N. Trump administration moves to eliminate USAID,
firing remaining employees. (28 March 2025). The Hill. URL:
https://thehill.com/policy/national-security/5220447-trump-administration-to-end-usaid/.
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BO3BpaTUTb Nnanpytowyto ponab CLUA B pelieHnn rnobasbHbIX Npobaem), Nuilb
YacTUYHO OTpavkalollMe MeXayHapofHyl noBecTky*®. Takum 06pasom,
amepuKaHckas Mofgenb npefocTaBneHns UHOCTPAHHOM MOMOLLY OCHOBaHa Ha
WHCTUTYUMOHAIbHOM 6as3e, KOTOpyk o6pasyeT oTAefnbHOoe rocyaapCTBEHHOE
areHTcTBO. Ero aeAtenbHOCTb perynvpyetcs OCHOBOMOJAratowmmM 3aKoHOM,
peanusauus HOPM KOTOPOro AOMNOJHAETCH CNeLnasbHbIMU 3aKOHaMU C YH4ETOM
NOMMUTUYECKNX HYXA W NpPOrpaMMOi AEWCTBMIA Ha HECKOMbKO JeT Brepeq,
yunTbiBatoLLel akTyasibHble TEHAEHUMN MEXAYHAPOAHbIX OTHOLLIEHWIA.
EBponeiicknii COl03 BbICTYNAeT CaMOCTOSATE/IbHbIM CYyBObEKTOM-L0HOPOM, UYTO
oTpaxaeT O06LWyl TEeHOEHLUMI0 HaAHauUOHasIbHOTO  peryiiMmpoBaHus B
WHTErpauMoHHOM 06beauHeHun. [lpu 3TOM  [JONYCTUMO, 4TO OTAEeNbHble
rocyfapcrea-ysieHbl MOryT CaMOCTOAITE/IbHO OKa3blBaTb WHOCTPaHHYI0 NOMOLLb
OAHOBPEMEHHO C [JelicTByloLWyMK NporpamMamMun EBponeiickoro cotosa®.
KntoueBbIM [OKYMEHTOM ABMSeTCS EBpOMEckuii  KOHCEHCyC Mo  BOMpocy
cogeiicteus passutuio 2017 roga (ganee — KOHCeEHCycC), onpeaenstowmi
NPUMEHUMbIE MPUHUMMBI, Uenn u o6a3aTenbCcTBa, KOTopble  NPUHUMAOT
EBponeiickas komuccusi U rocygapctBa-uneHbl®?, OTaenbHble OBYCTOPOHHME
nporpammbl — napTHepCcTBa npejocTasneHns nomolm EBponelickoro cotosa
ocHoBbIBalTCA Ha KoHceHcyce 1 TakuMm 06pa3oM OCTarTCs B3aMMOCBSA3aHHbIMU
B KOHTEKCTe uenein n ucnonblyembix npuHuunosB (Kacbimosa, 2011, c. 120).
BaxHylo ponb cornacoBaHWs MOMIOXKEHW KOoHceHcyca € MCTOYHUKamu
MEeXAYHapOLHOro npasa M akTamy peKkoMmeHAaTesIbHOro xapakrepa BbINO/IHAET
PernameHT 2021/947, NOAbITOXMBLUWIA BCe NPUHATbIE EBpONErckrM COH30M
ob6si3aTenibcTBa MO OKa3aHWID 6Ee3BO3ME3JHOW 3KOHOMUYECKOA MOMOLLM
YH/MBEpPCA/IbHOTO XapakTtepa B pamkax OOH (Hanpumep, lMoBecTka-2030) u
O3CP 1 yTBEpAuBLUMIA HOBYKO Mmporpammy «lnobanbHas EBpona» Ha cpok Ao
2027 ropja, BK/IOYAIOWYK MepevyeHb 0653aTeflbCTB B OTHOLUEHUWM BCEX
PeruoHoB, KOTopbiM EBpONeiicknii coto3 okasbiBAeT KOHOMUUYECKYHD MOMOLLL,

Joint Strategic Plan of U.S. Department of State & U.S. Agency for International Development FY

2022-2026.

URL: https://www.state.gov/wp-content/uploads/2022/03/Final-State-USAID-FY-2022-2026-Joint-St

rategic-Plan_29MAR2022.pdf.

3 Council decision (CFSP) 2024/890 of 18 March 2024 amending Decision (CFSP) 2021/509
establishing a European Peace Facility.

URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=0J:L_202400890;

Agreement on security cooperation and long-term support between the Federal Republic of
Germany and Ukraine, 16 February 2024.

URL: https://www.bundesregierung.de/resource/blob/998352/2261062/d84fa168bdd3747913c4e86
18bd196af/2024-02-16-ukraine-sicherheitsvereinbarung-eng-data.pdf?download=1;

32 European Consensus on Development — ‘our world, our dignity, our future’. 7 June 2017. URL:
https://international-partnerships.ec.europa.eu/policies/european-development-policy/european-co
nsensus-development_en.

33 Regulation (EU) 2021/947 of the European Parliament and of the Council of 9 June 2021

establishing the Neighbourhood, Development and International Cooperation Instrument — Global

Europe. URL: http://data.europa.eu/eli/reg/2021/947/0j.
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VcnonHuTenbHbIM  OpraHoM B cdiepe OKa3aHWs WHOCTPAHHOW MOMOLLM
BbICTyNaeT eHepasibHbI/ AUPEKTOPAT MO MEXAYHAapOAHOMY NapTHEPCTBY.

C yyeTOM BbILIECKa3aHHOIO MOXHO 3akiounTb, YTO eBponelickas mogesnb
perynmpoBaHusi okasaHus 6e3BO3Me34HOM 3KOHOMMWYECKOW MOMOLLM CXOoAHa C
aMepuKaHCKOM C TOYKM 3PEHUSt MHCTUTYLMOHaIM3auuM U HaJlnyns OCHOBO-
nonaraloWwmnx [JOKYMEHTOB, a TakkKe aKToB, OnNpeaensowmnx nporpaMmsl
[OENCTBUIA Ha OCHOBaHWM COBPEMEHHbIX TeHAeHUuuii. B TO e Bpewms
eBponeickasi Mogenb OT/IMYaeTCs OT aMepUKaHCKOM B KOHTEKCTe Luenew,
MOCKOSIbKY CTPEMMWTCA K COr/1acoBaHU0 COOCTBEHHO €BPOMENCKUX Lenei,
OoTpaxeHHbIX B KOHceHcyce, W Ueneil MexayHapOAHON MOBECTKW, BK/IOYas
MosecTky-2030 OOH, B TO BpeMsA Kak amepukaHckas Mofenb B 60nbluel
cTeneHn oTpaxaer cTparernyeckve uenn CLUA, koTopble TONbKO B 4acTu
COOTBETCTBYIOT MEXAyHapOAHOWN NOBECTKE.

B kayecTBe npumMepa OT/IMHAIOLLErOCA perynnpoBaHus npeactaBnsercs
HYXHbIM paccmoTpeTb Poccuiickyto  ®depepaunio, kotopas npogo/mkaeT
oCTaBaTbCsl [OHOPOM B Tekylleil MexayHapoaHoii o6cTtaHoBke®t. MpaBoBoi
OCHOBOVi BbICTynaeT KoHuenuus rocygapCTBEHHOW nonmTukn Poccuiickoi
depepaummn B cepe COAENCTBUSA MEXAyHAPOAHOMY pa3BuTUO (fanee —
KoHuenums)®. Mo cBoeit cyTU AaHHblii AOKYMEHT aHanorMyeH nporpaMmHbIM
aktam CLIA n EC, HO yumTbIBaeT cneumdnky MexayHapoaHbiX 06s3aTenbCTB
Poccun. N3 ocobeHHOCTEW MOXHO BbiAENUTb yKa3aHue Ha OTBETCTBEHHOCTb
rocyfapcTB-peuunMeHToB 3a CBOE pasBUTWE W MOJIUTUKY, UYTO yKasblBaeT Ha
npuHsATMe Poccreid  TOMKOBaHWS, W3HAYa/IbHO  CBOWCTBEHHOMO  TOMbKO
rocyfapcteam-fioHopaM, a Takke Ha To, YUTO B KauecTBe NnpuopuTeTa BbiCTynaeT
COTPYOHMYECTBO MO  OKa3aHWI0  3KOHOMMYECKOW MOMOWM B pamkax
EBpa3niickoro SkOHOMMUYECKOro Co3a.

WHCTUTYLMOHANBHO 0COBEHHOCTBIH POCCUIACKOTO PerynnpoBaHns SBAseTcs
OTCYTCTBME CreLnanbHOro roCcyAapCTBEHHOIO oOpraHa, oOTBevallero 3a
npepoctaBneHne  6e3BO3ME3AHON  3KOHOMMYECKOW  MOMOWM —  3TUM
3aHumatotca ML PO 1 MuHguH P® B pamkax cBomMx NOMHOMOUNIA. Bnarogaps
KoHuenuun nosBunace MexBefoMCTBEHHAsA KOMUCCUS MO  Borpocam
COLENCTBMA MEXAyHapoAHOMY pas3BuTUIO, KOoTopas obpasoBaHa B Lensx
obecneyeHns KOOpAMHALMN AeATEeNIbHOCTU OPraHoB rOCYAapCTBEHHOW BNacTu,
onpefeneHnss MPUOPUTETHbIX HaMNpaB/IEHWI  COTPYOHMYECTBA W OLEHKU

Lo6pyHoB, M. (13 okTa6psa 2023 roga). MUHMKH 3annaHnpoBan KpeanTbl ApYrMM cTpaHam Ha P1,4
TPAH 3a Tpu roga. PEK. https://www.rbc.ru/economics/13/10/2023/6528c9709a79475afa08a903.

% KoHuenuus rocyaapCTBEHHOW nonutuku Poccuiickoii  ®epepaumm B cihepe  copeiicTus
MexayHapogHOMY pa3BuTuio (YTB. Ykasom MNpe3sngeHta P® ot 20 anpens 2014 roaa Ne 259). URL:
http://publication.pravo.gov.ru/document/0001201404210023?index=2.
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3)(PEKTUBHOCTM  OKa3aHMsi 3KOHOMMUYECKo nomowwm®®. Takum 06pasom,
poccuiickoe perynMpoBaHve okasaHusi MHOCTPaHHOM NOMOLLY HA ABYCTOPOHHEM
YPOBHe BCe elle HaxoAuTcs B Mpouecce CTaHOB/IEHWSI U B LEMOM pasgenser
MPUHLWMbI, OTPXEHHbIE B MEX/AYHAPOAHbLIX aKTax.

B TO Xe BpeMsi, HECMOTPS Ha MNPOrpeccUBHbIE Wary MNo MPUHATUIO
NPOrpamMMHbIX akTOB M Co3faHnio MeXBefoMCTBEHHO KOMMCCUM NO BONpocam
COAeiCTBUS MEXAYHAapPOAHOMY Pa3BUTUIO, OCTAIOTCS NPOGESbI B PeryimpoBaHum
BBUAY OTCYTCTBMSI €[MHOrO oOpraHa, OTBeuYalollero 3a npeaocTaB/eHne
3KOHOMMWYECKO MOMOLUM, U HeyperyMpoBaHHOCTU OTAENbHbIX acnekToB, B
YaCTHOCTW NPO3PaAYHOCTH 1 NOLOTUETHOCTY NPEAOCTABNISIEMON NOMOLLM.

C y4eToM BblLLECKA3aHHOTO MOXHO 3aK/toUnTh, YTO COBPEMEHHAsh UHCTUTY-
UMOHa/IbHAsi CTPYKTypa NpefocTaBneHns 6e3B03Me3AHOV 3KOHOMUYECKON
MoMoLLM oOTpaxaeT eHOMeH parMeHTauum MeXAyHapohHOTO npaBa U
npeacTaefneHa Ha MHOTOCTOPOHHEM W [BYCTOPOHHEM YPOBHSIX. MHOro-
CTOPOHHUIA ypOBeHb NPeLCTaBeH MeXAyHapoAHbIMY OpraHM3aLysiMm, KoTopble
HENoCPEeACTBEHHO MNPEAOCTAB/ISIOT 3KOHOMMYECKYIO MOMOLWbL W BbICTYNatoT
[0HOpPaMK, NGO KOOPAMHMPYIOT U KOHCONMAMPYIOT MO3MLMI0 MO ee NpefocTas-
NeHnto. Ha ABYCTOPOHHEM YPOBHE MMEHHO rocyAapcTBa-A0HOPbI MOCPeACTBOM
HaLMOHa/IbHOTO 3aKOHOAATE/ILCTBA U FOCYAAPCTBEHHBLIX OpraHoB o6ecneqvBaoT
NPeaocTaB/ieHne WHOCTPaHHOW MoMoLyM, NpuYyeM npaBoBoe OdhopMIeHVe
BapbupyeTcs nUcxoAss M3 YpOBHA  pasBUTWMSl  3aKoHoAATeNlbCTBa
COOTBETCTBYIOLLIErO foHOpa. [lpu 3TOM B LENOM  rocyAapcTBa-A0HOpbI
NPUAEPKMBAIOTCS MOXOXMX MNPUHLMMNOB MPABOBOrO PEry/IMpoBaHusl, KOTopble
OTPaXKeHb! B PA3/IMUHbIX UCTOUHUKAX MEXAYHapPOAHOro npasa.

3aknoyeHune

Pe3ynbtarbl NPOBEEHHOTO UCC/Ef0BaHUSI MOXHO Pe3toMMpoBaTh, COPMYsU-
pOBaB crieaytoLve BbIBOABI.

Bo-nepBbIx, Nos 6e3803Me34HO 3KOHOMUYECKO NMOMOLLIbH) B COBPEMEHHOM
MeXayHapoLHOM NpaBe MNpUHATO MOHWMAaTb nepefady TOBapoB W OKasaHue
YCyI, a Takke NpefoCTaB/ieHNe [EHeXHbIX PECYPCOB W (PMHAHCMPOBaHUSA
6e3B03ME34HO /NGO Ha JbIOTHbIX, TO €CTb HEKOMMEPUECKMX, YC/IOBUSIX CO
CTOPOHbI FOCYyAapCcTBa-40HOPa 3a CUYET COBCTBEHHLIX CPEACTB U CUJ1 B NO/Mb3Y
rocygapcrea-peuunueHTa. Llenm npepoctaBneHUsi 3KOHOMUYECKOW MOMOLLY
BapbMPYIOTCS MCXOAA W3 WMHTEPECOB W NOTpeGHOCTEll rocypapcTsa-foHopa,
OfHAKO B KauyecTBE OCHOBHbIX MPUHATO BbIAENSATb OKa3aHWe BUSHUS Ha
MOBefiEHVE TOCYAAPCTBA-PELMINMEHTA KaK BO BHYTPEHHUX Aenax, Tak U Ha

3 Yka3 MpesugeHTta Poccuiickoii depepaunn oT 5 Hoa6pst 2020 Ne 676 «O MexsedomcmseHHOU
Komuccuu no Bornpocam cooelicmsusi MeXxXQyHapOOHOMY passumuKo». URL:
http://pravo.gov.ru/proxy/ips/?docbody=&firstDoc=1&lastDoc=1&nd=102897145.
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MeXayHapoaHoW  apeHe, obecnedyeHne 6NaronpusiTHbIX  YCIoBUiA  ans
KOMMepYecKoli AeATeNlbHOCTM KOMMaHWiA rocygapcTBa-A0Hopa, paclumpeHve
KY/IbTYPHOTO B/IMSIHUS, @ Takxe rymaHutapHble coobpaxeHus. CaM TepmuH
«be3Bo3Me3gHas 3KOHOMMYeckas MOMOLLb» MOSIBUICA B  OTEYECTBEHHOM
[JOKTpWHe OGnarogapa pa6otam B. M. WymwunoBa u ABASETCA CUHOHUMOM
TEPMMHA «UHOCTPaHHas mnomolb» (aHrn.: foreign aid), KOTOpbIA aKTUBHO
MCNOMb3yeTc B WHOCTPAHHOW [OKTPUHE W BCTPevaeTcss B  POCCUMACKMX
akafemMmnyecknx WCTouyHMKax. B pamkax 6e3BO3ME34HO 3KOHOMUYECKON
MOMOLLY BbIAENSAIOTCA HECKOSIbKO BWAOB 3KOHOMWYECKOW MOMOLUM MCXoAas U3
Lenein n cuctemMbl peryimpoBaHus, Hanbosnee pasBuTbIM U3 KOTOPbIX BbICTynaeTt
othmumanbHaa nomolb passuTuio B paMmkax O3CP, onpegensemMas kak mMepa
rocyfapCTBEeHHOI MOALEPXKM, HanpaBneHHasa Ha AOCTXEHNE IKOHOMUYECKOro
pa3suTUs 1 obecrneyeHns 6naroCoOCTOAHNA Ha JIbIOTHbIX YC/T0BUSIX.

Bo-BTOpbIX, NpegocTaBrieHne 6e3B03ME34HON SKOHOMWUYECKON MNoMOoLLy
perynmpyeTcs MexXxayHapoAHO-NPaBOBbIMY  NMPUHLMNAMK, 3aKPENn/IeHHbIMA B
UCTOYHMKAX MeXAyHapoaHoro npasa 0683aTeflbHOro U pekoMeHJaTeNbHoro
xapaktepa. Ha TekywuiAi MOMEHT MPUHATO BbIAENATb MPUHLMM CYBEPEHHOrO
paBeHCTBa rocygapcTs, NPUHUMN 3(PGEKTUBHOCTM 3KOHOMMWYECKON MNOMOLLM,
NPUHUMN pas3BMTWA, a TakkKe MNPUHLUMM YCTOMYMBOTO PasBUTUS. YkasaHHble
MPUHLUMNbI HE ABAAIOTCA CTATUYHBIMU, 8 U3MEHSIIOT 1 YTOYHAIOT CBOE cofepxa-
HVe C TeYeHNeM BPEMEHN 1 Pa3BUTUEM MEXIYHAPOAHOro npasa B LesIoM.

B-TpeTbunx, COBpPEMEHHas WHCTUTYLMOHa/IbHas CTPyKTypa Mo BOnpocam
npefocTaBieHns 6e3B03ME3LHOM 3KOHOMUYECKO NOMOLLM OTpaxaeT (heHOMEH
hparmMeHTauMM MexayHapogHOro npaea W NpeficTaB/ieHa Ha MHOrocTo-
POHHEM W [BYCTOPOHHEM YPOBHAX. MHOIOCTOPOHHWUIA YpPOBEHb MNpefcTaB/ieH
MeXyHapoAHbIMU OpraHn3aumsaMu, KOTopble NPefoCcTaB/AnT 3KOHOMUYECKYHO
MOMOLLb W BbICTYNatOT JOHOPaMN B OTHOLLEHWWN FOCYAapCTB-PeLNMEHTOB, 160
KOOPAMHMPYIOT W KOHCONUAMPYIOT NO3MLUMI0 NO €e MPefoCTaB/eHNo Mexay
rocygapcteamu-goHopamu. Ha [ABYCTOPOHHEM YpPOBHE AOHOPbI NOCPEeACTBOM
HaLOHa/IbHOTO 3aKoHoAaTeIbCTBa Y roCYAapCTBEHHbIX OPraHoB o6ecneunsatoT
npefocTaB/ieHne WHOCTPaHHOW MOMOLLM, NpUYeM npaBoBOe OdopMIeHne
BapbMPYeTCA WUCXOAA U3 YPOBHA PasBUTUS 3akoHOaTe/bCTBA COOTBETCTBYHO-
wero goHopa. Mpu 3TOM rocyfapcTBa-A0HOPbl B LEOM pasfensoT CXo4Hble
MPUHUMNLI NPaBOBOrO PErynMpoBaHns, KOTOpPble OTPaXeHbl B Pas/IMYHbIX
NCTOYHUKaX MeXAyHapOoAHOro npasa.
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AHHOTauuA

Ctatbss OTpaxaeT COBpeMEeHHble MOoAXO4bl K BOMpocam perynupoBaHus
VIHTepHeTa npuMeHUTeNIbHO K acnektam dparmeHTaumn. OcBeLLeHbl NPOTUBO-
peuvBble, pa3HOHaNpPaB/IeHHble TEHAEHUMW: MOMbITKA COXPaHWTb U YNpouYUTb
LEeNOCTHOCTb U YCTOMYMBOCTb VIHTEpHETA Ha MEeXAyHapoAHOM YPOBHE U
CTPEM/IEHNE TOCYAAPCTB K CyBEPEHU3aLUn 1 3alUMTEe HaUMOHa/IbHbIX CErMEHTOB
cetn. MNpepacTaBneHbl PeTpocnekTBa U AasibHeRMe HanpaBeHUss AUCKYCCHm
no Bonpocam goparmeHTauymmn B Opratmsauymmn O6begnHeHHbIX Hauwii (qanee —
OOH). CaenaH BbIBOA4, O TOM, YTO CErOAHSA BOMPOCHI hparmeHTauum NHTepHeTa
SABNSAKTCA YacTblo 06Llero npouecca CoUMOTEXHMYECKON TpaHcdopmaLuu.
OO6bEKTOM pEeryiMpoBaHUsi CTAHOBATCA C/IOXHelLUMe CUCTeMbl TpaHcrpa-
HMYHOrO mMacwiTaba. BBmay aToro He06XxoAMMO BbipaboTaTk CoaslaHCPOBaHHYHO
KOHUeNuuo, kotopas obecneyvT MpOrpeccuBHoe u 6He3onacHoe pasBuUTHe
ViHTepHeTa B YC/NOBMAX nepexofa K UMgpOBOMY O0O6LLECTBY. YnpaBreHue
VIHTepHETOM Ha rnobaslbHOM YpOBHE B MHTEpecax rpaxaaH (Nosib30BaTesibCKoi
ayauUTopuKN) BO3MOXHO TOMBKO MPU OCO3HAHMWU 3K3UCTEHLMASIbHBIX PUCKOB U
CO3[aHnn cnpaBef/IMBbIX MeXAYHAPOAHbIX MEXAHN3MOB, OTBEYAIOLLMX peasinsiM
COBPEMEHHbIX COLMasibHbIX MPOLECCOB W TEXHOMOTMYECKOW PEeBOMIOLUN.
B ycnosusix, Korga peasibHble pblyari ynpasneHus Ha YpOBHE NHPPaCcTPyKTypbl
N TexHonoruii Bce 60sblie NepexoasT MO KOHTPO/b TpaHCHaUMOHasIbHbIX
Koprnopauuii, BblpaboTka Takux CNpaBef/IMBbIX MEXaHU3MOB B pamMKax
6ropokpatmyecknx npouenyp OOH ycnoxHsietcs. Bce ocTpee BCTatoT BOMPOCHI
corfiacoBaHusi NO3nLMIA rnobanbHbIX UTPOKOB. ECTb OCHOBaHMA nonarathk, YTO B
6nvxaime rogpl 3TN TEHAEHUMM ByayT yCUnmMBaTbCs.

KnwoueBble croBa: parmeHtaums VHTepHeTa, ynpasfneHue VHTEpHETOM,

MeXAyHapogHOe perynmpoBaHne WMH(OPMaLMOHHO-KOMMYHVKALMOHHBIX TEXHOMOTUIA,
CyBepeHuUTeT
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Abstract

The article reflects modern approaches to Internet regulation in relation to
fragmentation aspects. It highlights the contradictory, multidirectional trends —
attempts to preserve and strengthen the integrity and sustainability of the
Internet at the international level and the states’ efforts to sovereignise and
protect national segments of the network. A retrospective and future directions
of the fragmentation debate at the United Nations are presented. Based on the
analysis, it is concluded that Internet fragmentation issues are part of the overall
process of sociotechnical transformation. Complex systems on a transboundary
scale are becoming the object of regulation. These circumstances require a
balanced concept that will ensure the progressive and secure development of
the Internet in the transition to a digital society. As the real levers of governance
at the level of infrastructure and technology are increasingly under the control of
transnational corporations, the development of fair mechanisms within the
bureaucratic procedures of the UN is becoming more and more difficult. The
issue of harmonising the positions of global players is becoming increasingly
important. These trends are expected to grow in the coming years.
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BeeaeHue

CoBpeMEHHbI VIHTepHET!, BO MHOroM onpeAensiiowuii AanbHeillee passutme
uMBMNM3aUMK,  CTaHOBUTCA  MOMEM  WUAEOSIOTMYECKUX, MOMUTUYECKUX U
9KOHOMMWYECKNX CTOSIKHOBEHWIA, 30HOW KOH(U/IMKTA WHTEpPEecoB rn106asibHbIX
UrpokoB. B 3TOil 06nacTu HeobxoAuma OMopa Ha MNpaBOBble KOHLUENUMM W
3hEKTVBHBIE MEXAYHapOoAHble VHCTPYMEHTbI, KOTopble OyayT oTBevarb
Bbl30BaM COBPEMEHHOIo 4esnoBeyecTBa. CerofHs LUeHTpasibHas  posib
ynpasneHus rnobasibHbiM HTepHeToM npuHagnexut OOH. 3Tn npobnemsl
obecyxpatTcss B pamkax ®opyma no ynpaeneHuto WHTepHeTom (Internet
Governance Forum, ganee — IGF)? n BceMypHoii BCTpeur Ha BbiCLLEM YPOBHE
no BonpocamM MHDOPMaLMOHHOro o6bLecTBa (ganiee — BBYWO)®.

B HacTosiwee Bpems auckyccus o coparmeHTaumm HTepHeT-npocTpaHcTea
Haxogutca B OOH Ha aTane u3yyeHuss camoro npouecca thparmeHTaumm, ero
npupofbl, Xapakrepa v BO3MOXHbIX Noc/eAcTBuil. CornacoBaHune nosunuuin nget
ME[/IEHHO, W NOKa HEeT onpefenieHHbIX NepCrneKkTUB Mo NPUHATUIO KakuX-imbo
NpakTU4yecKnx AenCTBU Ha MeXayHapogHOM YpOBHE.

3a nocnegHue 17 net 52 rocygapcTtsa B TOl Uy UHOI chopme G/1oKnpoBani
WA OrpaHUYMBaIN  [EeATeNbHOCTb  [No6asibHbIX  COLMasIbHbIX Mnatcopm.
MpocmatpuBaeTcs TEHAEHUMA PEerMoHasIbHOW WM HauWOHasIbHON  cyBepe-
Hu3aumm WHTepHeT-npocTpaHcTBa. BracTb TEXHOMOrMYeckux TrUraHtos B
VHTepHeTe npuBena K TakMM  SIBIGHMSAM  Kak  gennardpopmusauus,
[ennatopMuHr 1 AepaHKWHL, a [106a/bHbli KOHTPO/b TEXHOIOTMYECKMX
nnatcopm 3a cbopom uM 06paboTkoil MHpOpMaUMM BO BCEX Yrofikax mMupa
MOXHO 0603HaUYNTb Kak MPOsIBAIEHNE «KOMOHUaIM3Ma AaHHbIx» (CbITHUK W Ap.,
2024, c. 21). [esuHdopMauusi, OFPOMHbIA 060POT [ECTPYKTUBHOIO W
HEeMNpoOBEPEHHOTO KOHTEHTa, BMeLlaTeNlbCcTBa B M3bmparesibHble KamnaHum w
NONUTMYECKYIO XM3Hb roCyfapcTBa — BCe 3TO Takke yCunvMBaeT MpoLecchbl
hparmeHTaLum B MUPOBOIA CETU.

AHanM3 guckyccun o npobnemax dparmeHTaumm WMHTepHeta B OOH 1
COOTBETCTBYIOLLMX MCC/ef0BaHNi NOKas3bIBAET, YTO pa3BUTUE TEXHUKU U HOBbIX

B MogenbHom 3akoHe «O6 oCcHOBax perynimpoBaHusi IHTepHeTa» MexnapnameHTckoi Accambnen
rocygapctB  — yyactHukoB CopgpyxectBa HesaBucumbix locygapctB  (MpunoxeHne K
noctaHosneHnio MMA CHI ot 16 mas 2011 roga Ne 36-9) VIHTepHeT onpefeneH kak «rnobasibHas
MHhOPMaLMOHHO-TENIEKOMMYHMKALMOHHAA CeTb, CBs3biBaOLAA WMHOPMALMOHHbIE CUCTEMbI U
CeTN 3/1eKTPOCBA3N Pa3/NYHbIX CTpaH MOCPeACTBOM [/106a/IbHOTO0 afpecHOro NpPoCTpPaHCTBa,
OCHOBaHHas Ha WCMO/b30BaHNM KOMMIEKCOB WHTEpHET-NpoTokonos (Internet Protocol, IP) un
npoTtokona nepefayn AdaHHbix (Transmission Control Protocol, TCP) u npepgoctasnsiowas
BO3MOXHOCTb peasim3auuv pasnnyHbix (OPM KOMMYHUKaUuuW, B TOM uuCne pasMeLleHus
MHhopMaLmn ANA HeorpaHUYEHHOTo Kpyra nuuy». OnpeaeneHne VIHTepHeTa NnpeAcTaBneHo Takke
B cnosape KOHECKO. URL: https://uis.unesco.org/en/glossary-term/internet.

2 Internet Governance Forum — IGF. URL: https:/intgovforum.org/len. Cm. Takxe:

https://intgovforum.org/en/filedepot_download/261/22254.
3 World Summit on the Information Society — WSIS. URL: https://www.itu.int/net4/wsis/forum/2025/.
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BO3MOXHOCTEWN MH(OPMALMOHHO-KOMMYHMKALMOHHbIX TEXHOMOMMA (panee —
VIKT) cTaniknBaeTtcs ¢ HOBbIMU rnob6asibHbIMK Bbi3oBaMu. [1py 3TOM TEXHUYECKOE
passuTve VIHTEpHET-KOMMYHMKALMA OnepexaeT OcOo3HaHue O6LKX CcoLumo-
rymMaHuTapHbIX Leneli YenoBevecTsa.

C TOYKM 3peHust mpasa 1 HPUANYECKOV NPaKTUKM B OTHOLLUEHWM Pa3BUTUS
WHTepHeTa B uLefioM M dparMeHTauumM B 4acTHOCTU OCTPO BCTaeT BOMPOC O
3awmTe hyHoaMeHTa/IbHbIX NMpaB YesioBeka, 06ecneyeHun cnpaBeg/IMBoCTU U
cB0OOAbI MYHOCTM. B rnobanbHOM  CeTu  CTankMBatoTCs  pas/inyHble
HauuoHa/bHble NpaBOBble MOAENW, MOSIBIEHWE KOTOPbIX, B CBOK ovepefp,
06yC/IOBMIEHO  pa3/INYHbIMU  LEHHOCTAMU HApOAOB, WX PEUrMO3HbIMK 1
KYNbTYPHBIMU TPAANLMAMMU, YKNAAAMMW XU3HA 1 T. 4.

BupTyasibHbli MyMp 6€3 rpaHul, co3faeT COBEPLUEHHO HOBblE MpaBoOBble
npeuefeHTsl 1M Konausun. PacwwupeHve cBo6oAbl B CETU O4HOBPEMEHHO
COMpPSXKEHO C  HOBbIMM  (hopMamMu  MpaBOHAPYLUEHWA,  MaHUNYNSALUNA,
3/10ynoTpe6/ieHnin, € pas/IMYHbIMU  BUOAMU  U3ObLITOYHOTO KOHTPONAS W
counanbHoro ynpasneHus. CBobofa serko npespallaeTcs B HecBoboay,

JINYHbI BbIBOP — B 3aBUCKMOCTb, ABTOHOMHOCTb — B [A06POBO/bHOE
(oco3HaHHOE WM HEOCO3HAHHOE) MOAYMHEHWE WNW  pernaMeHTaumio,
CONMMAApPHOCTb — B pPas306LEHHOCTb M YCUIEHME NPOTUBOPEUMA Mexay

pasfiMuHbIMK  rpynnaMu.  OBOJIIOLMOHHOE W MPOTrPEeccUBHOE  NpPaBOBOE
perynupoBaHne CTasIKMBAeTCA C HEOOXOAUMOCTbIO BbIXOAA 3a pamKu 4YMCTO
IOPUANYECKOA HaykW, TpebyeT MOorpy)eHnss B TEeXHOMOTMYECKNE acneKThl,
dmnocodomto, aHTponosiorni, Helpodn3nMoNornlo, MNCUXoNorMK 1 Apyrue
cchepbl. CerogHsAlHME NOMUTUYECKME aKTOPbl, PErynsTtopbl U NPogusbHbIE
HaA30pHbIE WMHCTUTYTbl MPOXOAAT C/IOXKHbLIA 3Tan npeobpas3oBaHus U noucka
[ENCTBEHHbIX MEXAHN3MOB HOPMOTBOPYECTBA W MPaBOMNPUMEHEHMUS B YCIOBUSIX
HOBbIX BbI30BOB LIMGhpOBU3aLLMN.

PewweHne npobnembl dparMeHTauum WHTepHeTa HarisgHo MokasbiBaeT
MHOrOYpOBHEBbIVi XapakTep ee NpuUYMH W NociefcTBuii. eononmTuyeckme
KOHJIPOHTaLMM NoKa He MO3BONSAIOT BblpaboTaTb cbasiaHCMPOBaHHbIE peLleHus
Ha MOMWTUYECKOM, 3KOHOMMWYECKOM U  COLMANbHO-KY/IbTYPHOM  YPOBHSIX.
HanbHeiiwan copmanusaums B pamkax OOH mMexayHapoaHbIX MPaBOBbIX HOPM
B ccepe ynpaeneHuss VIHTEPHETOM, BEpPOSATHO, OyAeT npoTekaTb MeL/IeHHO
BBMAY COMPSDKEHWS 3TOr0 Mpouecca C  OCTPbIM  MPOTUBOCTOSIHUEM U
CTOMIKHOBEHVEM MHTEPECOB Pa3/INYHbIX UFPOKOB.

1. Pa3Butne gUCKyccuUn 1 ee UTOru

BnepBble 06 yrpose dparmeHTaumm WHTepHeTa 6bi10  3asBAEHO Ha
BepnuHckom ®opyme OOH no ynpasneHuio WHTepHetom B 2019 roay.
SKCnepTbl OTMETUNN, YTO VIHTEPHET MOXET OXuAaTb feueHTpanunsauus, a
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ynpasneHue rnobasibHOM ceTbio ByAeT 3aTpyaHATLCHA BBUAY C/ULLKOM PasHbiX
NOMINTUYECKMX, IKOHOMUYECKMX W  TEXHOMOrMYECKMX BEKTOPOB pasBUTUA
rocyfiapcts 1 pervoHoB mvpa. [o cux nop CyLecTBYHOT pas/IMyHble MHEHUS O
TOM, YTO BK/IHOHAET B ceBA NOHATUE «dparmMeHTauma NHTepHeTa». 3TOT TEPMUH
4acTo 3BYYMT Ha MeXAyHapOAHbIX BCTpeyax, OA4HaKO YHaCTHUKM NOHMMAIOT ero
HeoAHO3HauHO. [Mpu 06CyXaeHWM hparMeHTauMm WUCMNoNb3yTCAa U Takune
ONpeaeneHnst Kak «CrMHTepHET», «6asikaHusaums VIHTepHeTa», a Takke
JeueHTpasmsauma u nonspusauns. B GONbLUMHCTBE CriydaeB OOCYXAeHune
hparmeHTauMnm nNPoxoaAuT B pamkax paspaboTku MONUTUK PerympoBaHuns
rno6asibHOr0  MHAOPMALMOHHOIO MPOCTPaHCTBa, BbIPAGOTKN  PYKOBOAALLMNX
NPUHUMNOB NHTEepHeTa, 06CyXAeHUS BONPOCOB o6ecneyeHns goctyna K cetv un
CBA3HOCTU WHTepHeTa, npobnem nonspusaumn B MHAOPMALMOHHOW cpefe K
MoZepaLmmn KOHTEHTA.

B 2021 rogy Ha OCHOBE MWHMLMATMBbI MHOFOCTOPOHHEN Koanuuun
opraHusauuii rpaxaaHckoro obLlecTsa, 6M3Heca M TEXHUYECKOro coobLecTsa B
pamkax feAtensHocTn dopyma no ynpasneHuio VIHTepHeToM Oblna co3jaHa
MonuTtnueckasa cetb no dparmeHTaumm VintepHeta (Policy Network on Internet
Fragmentation — PNIF). Ha paHHylo ceTb OblnM  BO3MOXEHbl 3ajaun
MOBbILUEHNSA OCBEAOMJ/IEHHOCTM O TEXHUYECKWUX, MOMUTUYECKWUX, NPaBOBbIX W
HOpPMaTMBHbIX Mepax W [AeliCTBUSAX, KOTOopble NPeacTaBisoT puUCK  A1A
OTKPbITOrO, B3aUMOCBS3aHHOTO W B3auvMOAONosHAeMoro WHTepHeta. MHoro-
CTOPOHHAA KOHcynsTaTuBHas rpynna (Multistakeholder Advisory Group — MAG)
yTBepauna hparmeHTaumio VIHTepHeTa B KauecTBe TeMbl A1 MEXCECCUOHHOIO
meponpuAtTus ®opyma. bbino pelweHo pa3paborarb pamOuHbIii AOKYMEHT Mo
npobnemarnke parMeHTauuy 1 MOCTENeHHO [OMOJHATE €ero pas/IMyHbIMM
TEMATUYECKUMU  UCCNEefOBaHUAMM, Un3y4yaTb MPUYMHBI U NOTEHUMa/IbHbIE
nocneacTeus hparmeHTaumu, rOTOBUTb pabouve pekomeHgaumu,
npefoTBpawjalole AaHHoe siBfeHue. [ByxNeTHWii nnaH pa6otbl PNIF
BK/lOYa/T CO3J4aHMe CcucTeMaTMyeckoi 1 BCeoObeM/toleid  OCHOBbl —
OTAENbHOrO0 0630PHOr0 AOKYMEHTA, B KOTOPOM Obl OTpaXXasMcb 06LmMe noaxoabl
K hparmeHTauumn 1 ee BO3AENCTBNE Ha pa3BUTHe NMobasibHOW CceTu.

OpHoli 13 KI4YeBbIX Npobnem parmeHTaumMmn SBASETCA HecoBnafeHue
Mo3MUMIA N MHTEPECOB KPYMHbIX TPAHCHALMOHA/bHbLIX KOPMopaLuii, rocyaapcrs
N rpaxgaHckoro obuectsa. Kpome T0ro, K VIHTEpHETY, B Culy €ro Npupogpl, He
BCEr4a MOXHO TMNPUMEHUTbL  HOPMbl U TpeboBaHUS  K1accu4yeckoro,
TPaAULUMOHHOTO WM Tak Ha3blBAEMOro aHasioroBoro npasa. Cneuwanuctbl
BbICKA3blBAIOT MHEHWEe, YTO HEBO3MOXHO MOCTaBUTb MOL MNOMHbIA 1
BCEOOLEM/IIOWMNIA  KOHTPONb  6ONbluMe UMdpoBble MNAaT(OPMbl, TO €CTb
TEXHO/IOrMYECKUX TMraHTOB, KOTOPbIe paspabarbiBaloT 1 BHeAPSAT TEXHUYECKue
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WHHOBALMK, NOCTOSAHHO COBEPLLEHCTBYIOT (DYHKLMOHAN U CEPBUCHI, PACLLMPAIOT
CBOIO ayMTOPWIO, NPUB/IEKAsA HOBbIX K/TMEHTOB.

Mogasnawwan 4YacTb WCTOYHMKOB OOBACHSET hparmeHTaumio € TOuKu
3peHus obLiein nagen o ToM, YTo VIHTEpHET MOXET pacnacTbCA Ha OTAE/bHble
CermMeHTbl «knbepnpocTpaHcTBa». A 3TO, B CBOK o4Yepenb, MOCTaBUT MNOg, yrpo3y
ero ceasHocTb (Drake, Cerf, & Kleinwéchter, 2016, p. 3).

MPVUMEHUTENBHO K BbIYUCINTE/BHBIM CUCTEMaM CBSI3HOCTb CeTW (@Hr.:
network connectivity) MOXHO ONpefenUTb Kak MWHMMa/lbHOEe  4MCio
napanfenbHbIX TPakTOB Mexay /b0 napoit y3noB. CBA3HOCTb CETU
XapaxkTepusyeT YCTONYMBOCTb CETW K NOBPEXAEHWsIM, TO eCTb ee CNocOBHOCTb
obecneunBatb (OYHKLMOHUPOBAHME CUCTEMBI NPU OTKA3€ KOMMOHEHTOB ceTu®. B
605ee LWMPOKOM 3HAYEHUW CBA3HOCTb — 3TO CBOWCTBO CETW, MO3BOMAOLLEE
pa3HOPOAHbIM YCTPOCTBaM B3auMOAENCTBOBaTL MeX Ay COOO0iA.

K HacToswemy BpemeHn B gokymeHtax OOH, kak npasu/o, yKka3blBatoTCs
TPW OCHOBHbIE (DOPMbI hparMeHTaumm.

Bo-nepBbIx, TEXHOMOrMYeckasa parmeHTalms, Korga oTaeNbHble 3N1EMEHThI
6a30BOI MH(PACTPYKTYPbl NPEnATCTBYIOT CMOCOBGHOCTM CUCTEM MOJSIHOCTHIO
B3aVMOAENCTBOBaTb UM OOMEHMBATLCA MakeTaMu [AaHHbIX, 4YTO HEeraTMBHO
cKasblBaeTcs Ha CTabunbHOM (OYHKUMOHMPOBaHWM VHTEpHeTa BO Bcex
KOHEYHbIX Toukax. 34ecb YMECTHO YMNOMsHyTb 006 ycunusaroweics
CaHKUMOHHON BOMHE W OrpaHWYeHUsIX Ha MNOCTaBKy BbICOKOTEXHOIOMMYHOIO
nporpaMMHOro obecneuveHnsi 1 06opyfoBaHA — DakTop, KOTOPbIV HANPSAMYHO
B3aVMOCBS3aH C faHHbIM BULOM (hparMeHTauuu.

Bo-BTOpbIX, rocygapcTBeHHas dparMeHTauma: MNoAnTuka W Mepbl
HaLuuOHa/IbHbIX MNPaBUTENbCTB, OrpaHMuMBalolme Wau npepoTspallatoLume
ncnonb3oBaHue VHTepHeTa A8 CO34aHWUs, pacnpocTpaHeHus uau goctyna K
onpegeneHHbIM MHDOPMALMOHHBIM PpecypcamM U KOHTEHTY.

B-TpeTbux, KOoMMepyeckas hparmeHTaums: 6U3HeC-NpaxkTnKa,
orpaHuuMBaloWas Wau npegoTepaliarwas ncnonb3osaHve WHTepHeTa A4ns
CO3[aHunsi, pacnpocTpaHeHuss Wn A[ocTyna K onpefesieHHbIM  UHopma-
LIMOHHbIM pecypcam MmN KOHTEHTY.

K uncny cnopHbiX W HeonpegeneHHbIX BOMPOCOB, KOTOPble hOPMUPYIOT
[VCKYCCUIO BOKPYT doparmMeHTaLumn, MOXHO OTHECTU cneaytolme:

— BOMPOC O BO3HUKHOBEHWUWM dparMeHTaumm 1 ee BO3MOXHbIX Tunax:
3KCMepThl CMOPSAT, HACKONBLKO B LE/IOM YMECTHO Knaccuuumposatb COXHYIO
npupoay NPoLLeCCOB, BbI3bIBAOLLMX (dparMeHTaLmio;

4 CnoBapb TEepMUHOB B  KOMMEKUMM  «BbluMcnuTenbHble  cucTeMbl»,  HoBocMGMpCKMii
rocyAapCTBEHHbIN YHMBEpCUTET, HoBOCUGUPCK.
URL: http://db4.sbras.ru/elbib/data/show_page.phtm|?13+1177
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— MOXHO /11 BblA€NUTb NpefHaMEpPEHHYI0 (dparMeHTaumi0 Kak KOHEYHYIO 1
OCHOBHYIO Lieflb AelCTBUI yHaCTHUKOB, WM OHa Bcerga sBseTcs CrneAcTBuem
06BEKTUBHBIX MpoLeccoB (B paMKax AaHHOIo NyHKTa MOXHO, COOTBETCTBEHHO,
pasmbiWnAaTe U 06 OTBETCTBEHHOCTU Kakux-NMbo axkTopoB 3a HapylleHue
VIHTepHeT-CBA3HOCTN);

— BOMPOC O CTeNeHu BO3AENCTBUA 1 U3MepPeHUN doparMeHTauum, BblaeneHnm
peneBaHTHbIX NapaMeTpoB UM CBOWCTB (Kak onpegenutb ry6buHy, CTPYKTYpY 1
Apyrve xapakTepucTvkv diparMeHTauuy; oxsaTbiBaeT /i1 OHa 6osbluve
CerMeHTbl UM 06nactTn [AeATeNlbHOCTM B CETM WM Xe HOCUT Xapaktep,
NPUMEHNMBIV K OFpaHNYeHHOMY Habopy NpPoLLEeCCOB, onepaumnin 1 y4aCTHUKOB);

— BOMPOC O BAWAHWM (pparMeHTauuy Ha MUPOBbIE U PErMOHAsIbHbIE
npoueccbl 1 06LecTBO B LE/IOM (MPUMEHUTENBHO K KOHKPETHBIM ClyYyasm —
MOXHO NI BbIAENATb MNOSIOXUTENIbHYI0, OTPULLATE/IbHYIO WU HENTPasIbHYIO
(hparmeHTauumio).

B 2022 rogy Ha ®opyme OOH no ynpaeneHuto NHTepHeTom (IGF 2022)
yyacTHukamu PNIF npyv MHOrocTopoHHei KoHcynbTatusHoii rpynne (MAG) 6bin
MOArOTOB/IEH PaMOYHbIA NMOAXOA K Bompocam chparMeHTauuu®. B [oKymeHTe
BblAE/NEeHbl TPU KHOYEBbLIX M3MEpeHUs doparmeHTaumm:

— (pparmMeHTauusa nonb30BaTe/bLCKOro OnbITa;

— (hparMeHTauust TeXHNYeCKoro ypoBHs HTepHeTa;

— (hparmeHTauusa ynpasneHus u koopamHauun NHTepHeTa.

B pamkax 3Toro nogxoga 0603HA4YeH Te3nc O TOM, YTO TexXHUYeckue,
nonuTMYEeCKNne 1M KOMMEPYECKME  U3MEHEHMA U UX  OXuaaemble
(npegnonaraemble) WKW HenpegHaMepeHHble MOoCeACTBUS MOryT OkasblBaTb
WM He OKasblBaTb BAMSHWE Ha doparmeHTaumto. MpepnoxeHHasa PNIF cxema
(cM. HmXe) oTpaxaeT noTeHuuasibHble B3aVIMOCBA3W W MepecevyeHus Mexay
N3MepPEHUAMMU.

5 Policy Network on Internet Fragmentation (PNIF), Draft framework & Discussion document.
URL: https://www.intgovforum.org/en/filedepot_download/256/23770.
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Draft PNIF framework for discussing fragmentation
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UemouHuk: Omyem PNIF no umozam pabomsi 8 2022 e. 05151 Bbipabomku nooxooa K
Borpocam hpaemeHmayuu (npoekm pamoyHoUl CMpyKmMypbl).
URL: https://www.intgovforum.org/en/filedepot_download/256/23770

Ha dopyme IGF 2023 B Tokno BO3HMK/1A [OBOJILHO N06GOMNLITHAA CUTyaums,
Korga paHee npusHaBaemas MeXAyHapoAHbIMW 3KCnepTamy TPexypoBHeBas
parmeHTauma VHTepHeTa (M3MepeHne KOHTEHTHOW NOSUTUKM, TEXHUYECKOM
B3aMMOCBA3aHHOCTM W  perynvposaHus/ynpasnenns) 6blna npegcraeneHa
psoom cnvkepoB B 6ofee orpaHWyeHHoOM chopMaTte U CBoAMNAacCh [NaBHbIM
06pa3oM K TexHM4Yeckum Bonpocam (aHrn.: fragmentation of the Internet's
technical layer). Tpn 3TOM KOHTEHTHyl (pparmeHTaumio WHTEpHETa
npegnaranocb paccMarpvBaTb 4epe3 Mpu3My «pas3HOro Mosb30BaTe/1bCKoro
onbiTa» (aHrn.: different user experience), a PerynstopHylo — B pamKax
HECOBEPLUEHHOTO MexaHW3Ma MHOFOCTOPOHHEr0 B3aMMOAENCTBUA CTOPOH
(aHrn.: multi-stakeholder approach). MonbITkKM NepeocMbICNeHns heHoMeHa
oparmMeHTaumMmM ewe 6osee YCAOXKHSOT OUCKYCCUIO, MPUBHOCAT HOBblE
[OBO/IbHO pa3MbiTble ONpeAeneHnss U MOryT CO3[4aTb YCMOBWS, Korga npu
HeobXoAMMOCTU Takne Npobsembl Kak AUCKPUMUHALMA B CETU WU HEPaBHbIN
JOCTyn K uWHdopMauuy MOryT WMHTEPNPeTMpoBaTbCA Mo-pasHoMy. B ogHux
CNyyasix v NPUMEHUTENIbHO K KOHKPETHOW CTpaHe Takme npob6siembl MOryT 6biTb
YCW/IEHbI 1 NOMELLEHbI B LLEHTP NOBECTKA MeXAYyHapOAHbIX BCTPeY, B ApYrUX —
No CyTW, MOTYT 3aMa/luMBaTLCA U TEM CaMblM BbIBOAUTLCSH Ha BTOPOi NnaH.

B Hawwm AHM  3KCnepTbl BCe udalle OTMeyalT, YTO pervoHasibHoe
perynupoBaHne MOXeT HeraTuBHO BNWATb Ha CBA3HOCTb W LEIOCTHOCTb CEeTH,
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orpaHuyvBas CBOOOAHOE pacnpocTpaHeHne wHdopmaumn. Takum 06pasom,
HaNMLO CroXHoe npoTmeopeyne. C 0fHOI CTOPOHbI, OYeBMAHA HEOBXOAVMOCTb
ycunueatb  peryimposaHve A48 NPejoTBpalleHus  yrposbl  Teppopusma,
pacnpocTpaHeHUsi HapKOTMKOB, MPOAaXW OpYXus, 60pbObl C pazxuraHnem
HEeHaBWCTW, CeKCyaslbHON aKCcnyaraumeli, passpaiieHvem geteli v 1. 4. B mupe
BCE OCTpee BCTaeT BOMPOC MoJepauun [eCTPYKTUBHOTO KOHTEHTa U
obecneyeHns NONUTUYECKOTO N 3KOHOMUYECKOTO cyBepeHuTeTa rocygapcts. C
[PYroi CTOPOHbI, TEHAEHUMSA K XXECTKOMY PerynnposaHunio 6e3ycrioBHO co3faeT
6apbepbl ANA  eAMHOro rnobasibHOro WHTepHeTa, Kak 0O6LefoCTynHOro 1
CBOOGOAHOIO MHCTPYMEHTa KOMMYHUKaLUN, 3KOHOMUYECKON, TEXHOTOTUYECKO 1
NOMNTUYECKON NHTErpaLuu.

B aHanuTnyeckom 063ope LleHTpa rno6anbHoii  UT-koonepauumm
«AKTyasibHble TPEHAbl PEryIMpoBaHns nHTepHeTa. OT OTKPLITOro NPOCTpaHcTBa
6e3rpaHuyHON cBOGOALI K PEernoHasbHOM W CTPaHOBOW dhparmMeHTauum»
(Tvnppe, UrHaTtbes, 2023, c. 8) npuBOAUTCA NOAPOGHbLIA aHaNN3 nccneaoBaHui
B pamkax npobnem perynvMposaHus coBpeMeHHoro MiHTepHeta. B yacTtHocTu, co
CCbI/IKO Ha eBponeiicknini aokymeHT (EPRS, 2022, c. 1) npuBefeH Tesunc o ToMm,
4YTO eAMHCTBO W OTKPbITOCTb VIHTEPHETa HaxogATCA Nof CUbHBIM AaBneHnem
NOMNTUYECKMX, KOMMEPYECKMX W TEXHONOTMYECKUX WU3MEHEHMWA. 3akoHo-
JatenbHble uHuumatuebl EC (akTbl «O UudpoBbIX ycayrax»®, «O uudpoBbIX
pbiHKax»’, «O6 WCKYCCTBEHHOM WHTennekTe»® u [upekTBa O CETEBOW W
MHhopMaLMoHHol 6e3onacHocTy «NIS 2»°%) B onpefeneHHbIX cneumugunyeckmnx
acnekTax peryMpoBaHusi MOryT MOMOYb B pelleHun obLieit npobnemsbl
hparmMeHTauuMM, HO TaKke MOryT W MOoB/MeYb 3a CO6OW OrpaHnyeHus u
NOTEHUMa/IbHO  HenpefBuAeHHble  MNocneacTsns. Kpome  Toro, TepMmuH
«pparmeHTaumsa»  MOXeT OblTb  NpUMEHUMM K  «/HTepHeTy Kak K
NHPACTPYKTYpe», Tak N K «/IHTEPHETY Kak K OBLLECTBEHHOMY MPOCTPaHCTBY».

B fokymeHTe 0603HayeHbl YeTbipe BO3MOXHBIX cTparernu (no cytu, YeTbipe
cLeHapus, No KOTOPbIM MOTyT pa3BMBaTbCS COObITUSA):

— CoXpaHuTb Status quo;

— NPUHATL hparmeHTauuio;

— NPOTUBOCTOATL (hparMeHTauun, To eCTb MOAENN «PacXoXaeHns/packona;

— NpefCcTaBnTb  [MCKYCCUIO Kak BOMPOC O COOMNIOAEHNM OCHOBHBLIX MNpas
yenoseka.

Takum o06pa3om, B Mupe BCe OT4YeTMBee huKCcMpyeTca CTpemaeHne
npaBuUTENbCTB B3ATb NOA KOHTPO/b BCE MPOLIECCHI BHYTPY CBOMX HOPUCANKLNIA,

URL: https://ec.europa.eu/commission/presscorner/detail/en/ip_22_2545.
URL: https://ec.europa.eu/commission/presscorner/detail/en/ip_22_1978.
URL: https://artificialintelligenceact.eu/the-act/.

URL: https://www.nis-2-directive.com/.
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HauynHaa C aCcnekToB 3alnTbl AaHHbIX N 3aKaH4YBas npo6ne|v|aM|/| obecneyeHus
KOMMN/IEKCHOW  MHbopMaLmoHHol  6e3onacHocTM.  Heobxogumo  OTAeNnbHO
OTMETUTb, YTO BCe GOMblUee 3HaYeHMe NpMobpeTatoT 3adadun MHAHCOBOro U
Ha/I0roBOro  perympoBaHusi.  VIHTepHEeT-cepBuCbl  NpPUOGPeTaloT  HOBblE
hyHKUMM. DTO MOXHO Habnwgatb Ha MpUMepe paclUMpeHus BO3MOXHOCTEN
MECCEH/KEPOB, KOTOpble 3a CYET TEeXHOMOrnii LwudpoBaHUa n GokYeiHa
npegnaralnT OrPOMHOI N0 OXBaTy ayaMTOpUM YCAyri Mo MpoAaxe, MoKynke u
XpaHeHnto KpunToBastoTbl (Hanpumep, B 2022 rogy B Telegram 3anyujeH 60T
@wallet)™®. BeposiTHO, pa3BuUTME TEXHOMOMMIA B 3TOM HamnpaBfieHUn MOXET He
TO/MbKO CO34aTb YC/NOBUS A1 O6GCNYXMBaHUS KPUNTOKOLLENBbKOB, HO U
3HAUMTENIbHO aKTUBM3NPOBaTb (PMHAHCOBBLIA PbIHOK P2P, npn aToM Bnagenbupbl
TakMx NPUIOXKEHUA OyayT HauesneHbl Ha pacnpocTpaHeHWe YCNIyr «noBepx
rpaHuu». B pesynsrate, [0 npegena 060CTpUTCA elle OJHO nose
NPOTMBOCTOSIHNSA, KOTOPOE MOXHO CBfi3aTb C BOMPOCOM CBOGOAHOTO O6MeEHa
LEHHOCTAMN 1 aKTUBaMW.

B 3TMX ycnoBMAX cambIM NPOCTbIM (HO, BUAMMO, OTHIOAb HE ONTUMAaSIbHbLIM)
BbIXOZOM [/ PEryssaTopoB OyAeT BBeAEHWE 3anpeTuTesibHbiX Mep. 370 eule
OHO MOATBEPXAEHWE TOMY, YTO TEXHOJIOTMM OMEepexalT cbasiaHCMpoBaHHOE
perynupoBaHue, a npobnema chparmMeHTauun B LEIOM TpebyeT npoayMaHHOro
nogxofa, ONVPAlLLErocs Ha MPUHLMNbLI YNpPaBieHUs C/IOXKHON cucTemoi. B
JaHHOM e cfy4yae, NpUMeHUTeNbHO K VIHTepHeTy, aHanu3npyemblli 06bekT
(rnobanbHas ceTb, B KOTOPYH BOB/IEYEHbI MUNIMAPAbI NIOAENA N MHTErPUPOBaHO
MHOXECTBO  MPU/IOXKEHWUIA) CTONb  Mpo6nemaTnyeH, 4YTO BCKPbITb  BCe
B3aVMOCBS3/, WHTEPECbl U BO3MOXHOCTM BCEX CTOPOH MpeacTaBnsercs
CBEPXCNOXHOM N BecbMa OTBETCTBEHHON 3agadveli. MpobaemMbl Takoro ypoBHS
JO/KHbI pelaTbCsl Ha OCHOBE /Ty6OKNX HaYUHbIX PACYETOB, OLLEHKMN OYEBUAHBIX
MU noTEeHUMasIbHbIX PUCKOB, KOTOPbIE MOIYT MPOSIBUTLCA B [OSITOCPOYHON
nepcnekTvMee. VI aaxe npy TakoM NOAXOA4E HalTWM KOMMPOMUCC U NPeooseTb
YXM3HEHHO BaXKHblE pasHOI/lacusi y4acTHUKOB 6yaeT HENPOCTO.

Mpobnema dparmMeHTaumMm TeCHO cBsi3aHa C 06uWeli nonsipusauueit
Nnonb3oBaTe/bCKoN ayanTopun. CerogHs Ha o6LEeCTBO U OTAE/bHOIO YesloBeka
BCe O6osnblwe pdaBuT obwas HesgopoBas armocdepa B MHGOPMaLMOHHOM
MPOCTPaHCTBE, KOTOpasi NOX0Xa Ha «BOVHY BCEX NPOTMB BCEX»: NO/IUTUYECKUE,
9KOHOMMWYECKMNE, PEIMIMO3HbIE, MEXHaLMOHa/lbHbIe, pacoBble W  Apyrue
Npo6sembl 3a4acTylo TUPAXMPYIOTCA Ha pasnnyHbIX naaropmMax v pasgensoT
Nofeil no onpedeneHHbIM  COouMasbHbIM Fpynnam, Mo BepPOVCNOBEAAHNIO,

10 NasblgoB-MpomaguH, . (16 uiona 2024) Kak pabotaet kowenek TON B Telegram 1 an1si 4ero oH
MOXeT NoHafo6uTbLes. PBK.
URL: https://www.rbc.ru/crypto/news/66963e709a79478b1618f35d?from=copy.
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BO33pEHUSAM N yoexaeHusaM. B ycnoBusax doparmeHTaumm takas pasooLeHHOCTb
Ntofei BbI3bIBAET elle 6O0/bLUYH MCMXO3IMOLIMOHA/TbHYHO Harpy3ky M COCTOSIHMS
cTpecca. Takum MOMOXEHWeM fenl NPW XenaHuu Nerko BOCMO/b30BaTbCs,
HacTpOVB ayaMTOPWIO Ha ONpeaeseHHble AeCTBUS.

B 37Ol CBA3M MOXHO BECTM peyb O Pas/INyHbIX BUAAX YMNpasiseMoi
nonspusaumnM. Hanpumep, O cO34aHMM  YCAOBWIA 418 Tak HasblBaeMbIX
VMH(OPMAaLMOHHBIX KackaloB — CUTyauuii, B KOTOpPbIX 60MblUMe rpynnbl NH04ein
Ha OCHOBe HabnaeHVs 3a NoBeAEHNEM APYTNX MOTYT NOBTOPSATb MX NOCTYMNKN U
peakuuun, cnegosaTb MX nNpumepy, hopMupoBaTb TEM CaMbiM HOBbIV aBUHO-
06pasHbIii «kackady». MNonspusauus 3a4acTyto NPUBOAWT U K YBE/TMYEHUIO Yynca
3aKPbITbIX «3X0-Kamep», [4e /04N W30/IMPOBAHHO OT APYruX, CTOPOHHMX
B3rNA40B UM MHEHWA CYLECTBYT TO/IbKO B CBOEW MOAUTUYECKON Wnuv
Kakoin-nnbo  Apyroin KOMMYHMKAUMOHHOW cpefde, He nblTasiCb UCKaTb
KOMNPOMMCChbI, HOBblE B3aMMOAENCTBUS, paclUMpsTb CBOW MpPeACTaBMeEHUS O
MUpe, NPOSIBNATbL NHTEPEC K MPOTMBOMNOIOXHbLIM MHEHUSM W CY)XXAEHNAM.

CerogHa wvccneposatenu VIHTepHeTa ob6pawjatltca M K npobneme
thpeiimmHra B cetn. CornacHo nogxogy P.M. 3Htmana (Entman, 2004,
C.23-24), (peiMuHr  paccmaTtpumBaeTcs Kak (DEHOMEH, OAM3KUA K
MaHWNynauuW, npeanosnararwmini oT6op uam NogvyepKkMBaHNe HEKOTOPbIX YepT
CO6bITUIA MM BONPOCOB NOBECTKM AHS, C TEM YTOObI MpoABUraTb ONpeaesieHHy
MHTepnpeTauuio, OUEHKY w/unn peweHne. CoBPeMEHHbIE MPOrpamMmHble
anropuTMbl, BAMAOWME Ha VIHTEPHET-KOMMYHUKaUMIO BHYTPWU COLMasIbHbIX
nnatopm, CrnocobHbl hopmaTupoBaTb NOBEAEHNE NO/b30BaTeNElN 1 BAUATb Ha
B3aumopelictene iogeli. «PasHble undgpoBble nnargopmbl M pasHble
couMasibHble CETU MOTYT ObiTb PACCMOTPEHbI KakK pa3Hble peiimMbl, co3garolime
rpaHunLbl BO3MOXHOI0, AOMNYCTMMOTrO, XenaTesibHoro nosegeHus» (boromsrkosa,
XapmaHckas, 2024, c. 172).

Perynupytoliee BO34eiiCcTBUE Ha Mpouecchl hparMeHTauuy — fnlb YacTb
06LLEero npotecca NpaBoBOro perynnpoBaHns VIHTepHeTa kak HEKOro heHoMeHa
B [JAVHamuKe, KOTOpbli He MOXeT paccMmaTpuBaTbCAd B TepMuUHax U
KOHUENTyas/lbHbIX MoAxogax «aoundgpoBoro» obuwectea. C  TOUKM 3peHus
Heknaccnyeckon paumoHanbHocTh (CtenuwH, 2009, c. 250) Mbl nmeem feno ¢
camopasBuBalLLelicA  CUCTEMOW, MNOBeAeHWe  KOTOPOW  0BYC/I0BMEHO
MHOXECTBOM B3aUMOZENCTBUIA U OYHKUMIA. VIX KaTeropnanbHOCTb, LIeNOCTHOCTb
W NpOTUBOpEuYUs elle NpPeacTouT  OCMbICANTb, OCOBGEHHO  yuuTbiBas
NPOHVKHOBEHNE B  VIHTEPHET-TEXHONOMUW  AJITOPUTMOB  WUCKYCCTBEHHOIO
WHTENNEeKTa, KOTOpble MFHOBEHHO MacLUTabupyloT B CETU Bce 3(hdeKTbl, Kak
MO3WTWBHbIE, Tak N HeraTnBHble. CMOXHOCTb 3aKNo4aeTCs eLle 1 B NOCTOAHHOM
3BO/IOLUUN CUCTEMBI, B HEMpeKpallallencs AvHamuke U BO3HUKHOBEHMU B
VIHTEpHET-NPOCTPaHCTBE HOBbIX CYLUHOCTHbIX MPOLECCOoB, KOTOPblEe [AO/HKHbI
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paccmaTpmBaTbCA Ha MEXAUCUMMIMHAPHOM YPOBHE, B TOM 4ucCie C
npUMeHeHVeM y6eauTenbHbIX NI0COdICKO-METOA0/IOMTMYECKUX  KOHLIEMLWA.
«CnoxHble camMopasBMBAIOLLMECA CUCTEMbl XapakTepusylTCA OTKPbITOCTbIO,
0O6MEHOM BeLLECTBOM, 3Hepruei n nHdopmauvein ¢ BHelHen cpefoid. B Takmx
cuctemax hopMmpyroTcs 0cobble MHPOPMaLMOHHBIE CTPYKTYPbI, (HMKCHPYIOLLmE
BaXKHble [AN1A LENOCTHOCTM CUCTEMbl OCOBEHHOCTU ee B3auMOAENCTBUA CO
cpegoin  (“onbIT”  NpPeALIecTBYHOLWMX B3aUMOAENCTBUIA). 3ITU  CTPYKTYpbI
BbICTYNalOT B YHKUMM MporpamMm nosegeHusi cuctemol» (CtenuH, 2003, c. 6).
C 9TOI TOYKU 3peHUs OLEHKAa BO3AEWCTBUS «MWPOBOA MayTUHbI» W COLMO-
rymMaHvwTapHble MOCNeAcTBUA Takoro BO3AeWCTBMS Ha 4yenoBeka U oO6LLecTBO
NpeCcTaBATCA eLle A0BO/LHO CNabo N3yyYeHHbIMN.

MpumMeHuTENBHO K BOMpOcaM ynpasneHns VIHTepHeToM Bce 6Gonee
NONyNSAPHOI CTAHOBUTCSA ANCKYCCUA 06 3TUKE KaK MHCTPYMEHTE perynmpoBaHns.
PaspabotaHO MHOXECTBO Jeknapauuii M KOAEKCOB MO pasBUTUIO CeTW. B
60/MbLUMHCTBE C/lyYaeB Takne AOKYMEHTbl HOCAT AeKNapaTuBHbI XapakTep u He
NOAKPEN/EeHbl  CEePbe3HbIMU  MEXAWUCLMNAMHAPHBIMU  UCCMeA0BaHUSAMM,
3KCNEePUMEHT/IbHBIMY U3MEPEHUSIMU, COLMasIbHbIMK 3amMepamu. MNpobnema He
paccmaTrpmBaeTcs Ha [ly60KOM Hay4yHO-TeopeTMyeckom ypoBHe. OTaenbHble
TE3NCbl ¥ MOMIOXEHVA He BCerja apryMeHTUpOBaHbl C TOUKM 3pEHMs Teopwuii
MopasibHOW dhnnocodnn, a UCNob3yeMbIli KaTeropuasbHbIi annapart He Bcerga
TWaTeNbHO BbIBEPEH U HEPeaKo YCWUAMBAET TEPMUHOMIOTMYECKN Xaoc |
MeTOA0M0rMYeckyt0 6eccMCTeMHOCTb. CneunanncTbl OTMEYAlT, YTO MEXaHn3M
pa3paboTky ITMYECKUX KOAEKCOB [O/MKEH YUnTbIBATL 6asiaHC UHTEPECOB 1 PoNn
aencteyrowmx cyobekToB (MapwakoBa, MypoBaHa, 2009, c. 53), onnpatbcs Ha
TeopeTnyeckn 060CHOBAHHbIE KOHLEMNUMM U anpobyupoBaHHble nNpakTuku. Mpu
TakMX YCNOBUAX WHCTPYMEHTbI 3TUYECKOr0 perysiMpoBaHus MOryT cTaTb
NoJsIe3HbIM NOACNOPbEM A/1A Pa3paboTKn 3akoHOAATE/TbHbIX HOPM.

Ha coctosiBwemcs B uoHe 2024 roga BebuHape PNIF, noBecTka KOToporo
6bina  cthokycupoBaHa Ha  Bonpoce 06  akTyanbHOCTM  M3bexaHus
thparmeHTaumm  VHTepHeTa,  Kakux-nMb6o  3HAYMMbIX — NOABUXEK B
dhopMmpoBaHMK nccnegoBaTesibekoi 6a3bl hparMeHTaL My He NPOM30LLIOo, XOTA
B LENOM M OTMeyasiocb, 4TO HeobxoAMMO nepeiTu K paboTe Mo MNOUCKY
pekoMeHAaLMiA, CMOCOBHbLIX NOMOYb MOSIMTUKAM B VX MPaKTUYECKUX AeNCTBUSX,
nokasblBaTb MyTW YNy4LLIEHUS CUTyaumn ¢ parmeHTaume.

Mo wvrtoram BebGuHapa O6blIM  HameyeHbl cregyolie Hanpas/ieHus
JanbHelweli pabotbl PNIF:

— cobupatb W npefocTasnsATb WMHOpMaUMI0O O pas/iNyHbIX acnekTax
B/IUSAHUA  hparMeHTauumn, Hafnpumep, O BAUAHWM parMeHTaumm CeTw,

% PNIF webinar 1 - Avoiding Internet Fragmentation, still a matter of concern in 2024? (19 June
2024). URL: https://www.intgovforum.org/en/filedepot_download/256/27909.
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OTK/IIOYEHUA WM HEpaBHOTO AOCTyna Ha npasBa 4enoseka wunu 06
3KOHOMUYECKOM B/IMSHUWN YNpPaB/ieHNs NOTOKaMU AaHHbIX; CUCTeMATU3NPOBATbL
CyLLEeCTBYIOLIME WCCMEAOBAaHUA W [aHHble, WANOCTPUPYIOWMe  BAMAHWE
pasnuyHbIX BUAO0B hparMeHTaumMm Ha npasa Yenoseka, 3KOHOMUKY, TOProB/Ito 1
T. ., yKasaTtb, Kakve JaHHble YCTapesin n HYXAatTca B 0OHOBNEHNM;

— NOMOYb  HanaguTb  CTPYKTYPUPOBAHHYIO  OMCKYCCUIO  Mexay
npasuTenbCTBaMM O TOM, YTO O3Ha4yaeT parMeHTauus, Kakasa MnonnTuka
HenpefHaMepeHHO PUCKYET MPUBECTU K (iparMeHTauum 1 Kak orpaHnyunTb Uam
CMArYMTb NOTEHUMasbHbIN yep6 (419 nogaepxkn Takoro agnanora PNIF moxeT
npoBect paboTy MO AOKYMEHTUPOBaHWIO [EWCTBUIA MNpaBUTENbCTB U UX
B/IMSAAHUA HA DYHKUMOHA/IbHOCTb VIHTEpHETA).

B aHuBape 2025 roga Ha ocuuymanbHom caiite OOH 6bina ony6nnkoBaHa
utorosas pegakuus goknaga PNIF no sonpocam hparmMeHTaummu'?, B KOTopoit
noABeAeHbl UTOTM COCTOSIBLUMXCA paHee 06CyXAeHWi, B TOM 4ucie B Xogde
IGF 2024 B 2p-Pusige. Loknag npeactaB/ieH Kak OCHOBa A5 AasibHELero
JAvanora ¢ yyactemM MHOTMX 3aUHTEPECOBaHHbLIX CTOPOH.

2. ®parmeHTauua Ha Popyme no ynpasneHuio VIHTepHeTom 2024

B pamkax ®opyma no ynpasneHuo WHTepHeTom (IGF 2024), koTopsblii
coctosnca B 3p-Pusge (Cayposckas ApaBus) B gekabpe 2024 roga, 6bi10
npoBeAeHO NneHapHoe 3acefaHne «Kak nsbexarb oparmeHTaummn NHTepHeTa:
NoHMMaHne u BKNag B (PYHKUMOHMPOBAHWE CETU NOMUTUKM 06A3aTeNbLCTB
rno6anbHoro UMgPOBOro AoroBopa»®®, YuacTHukM o6eyamnu no6anbHbli
undpposoii gorosop (Global Digital Compact — GDC)Y, onupasicb Ha pamku
PNIF 1 Bonpock! «thparmMeHTaumm KoopAMHaLMOHHbLIX MPOCTPaHCTB». [uckyccus
B OCHOBHOM Oblf1a NOCBSLLEHA TOMY, UTO 6bIN10 cAaenaHo MonnTnYeckol ceTbio
PNIF 3a nocnegHue rogsl. Npeactasutens Cekpetapuara IGF nogyepkHyn, 4to
3HaunTenbHoe BpemA B PNIF ywno Ha onpegesieHne pamMok Ccamoro MOHATUSA
«pparmeHTaumsa». OTMeYeHo, 4YTO 3KcnepTam YAasocb MNPOBECTU pasnuyve
mMexgy — (hparmeHTauuein  Monb30BaTeNIbCKOTO  OMbiTa,  diparMeHTaumeri
ynpaBneHnss n KoopauHauum VIHTepHeTa U chparMeHTauueil TeXHUYEeCKoro
YPOBHA. OfiHAKO 3TV 3/IEMEHTLI HE ABNSATCA (PUKCUPOBAHHLIMU U MOMHOCTLIO
OTAENEeHHbIMY APYT OT Apyra, Mexay HUMW CYLLEeCcTByeT B3aMMO3aBUCUMOCTb.

2 policy Network on Internet Fragmentation, Policy Network on Internet Fragmentation (PNIF),
Output report (January 2025). URL: https://intgovforum.org/en/filedepot_download/256/28579.

B IGF 2024, Plenary “Avoiding Internet Fragmentation: Understanding and Contributing to
Operationlising the GDC commitment Policy Network on Internet”.

14 Summit of the future outcome documents, Pact for the Future, Global Digital Compact and
Declaration on Future Generations (September 2024).
URL: https://www.un.org/sites/un2.un.org/files/sotf-pact_for_the_future_adopted.pdf.
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Mpo3Byyano Takke, uto B 2024 rogy B PNIF obcyxpanca Bonpoc O TOM,
ocTaeTca Nv dparMeHTaums CcerogHa npeaMeToM 03abovyeHHOCTW, W Kakoi
BK/1aZ MOXHO BHECTU B Aa/lbHENLLYH AWCKYCCUIO No 3Toil npobneme. Bbino
oTMeuyeHo, 4yto B 2024 rogy coctosinics CaMmuT Oyaywero u B MPUHATOM
no6asibHOM LdpOBOM [0roBOpe eCTb 0653aTe/1bCTBO, KOTOPOE B35/M Ha cebs
rocyfapcrea-usieHbl — «pasBuMBaTb MeXAyHapoAHOe COTPYAHWYECTBO Mexay
BCEMU 3avHTEPECOBAHHbIMW CTOPOHaMW A5 MPefoTBPaLLEHUs], BbIABIEHUSA U
CBOEBPEMEHHON0  yCTpaHeHus puckoB  dparmMeHTauun  VIHTepHeTa».
Mpeactasutens ICANN  (MIHTepHeT-koprnopaums no MNPUCBOEHUIO WUMEH W
HOMEpPOB) BbIPa3W1 MHEHWe, 4YTO puUCK dparMeHTauun WHTepHeTa Ha
TEXHNYECKOM YPOBHE HEYK/IOHHO BoO3pacTaeT B nocnegHve rofbl K3-3a
reonosIMTUYECKO  HanpsbkeHHocTM.  3Ta  TeHAeHUMs  oTpaxkaeTcs B
pervnoHasibHbIX Y HalMOHa/bHbIX 3aKOHOAATE bHbIX akTax no 3awute AaHHbIX,
HanpvMep, B KOHLEMUUAX CyBepeHuTeTa fAaHHbIX. B Uenom Ha nneHapHoM
3acefjaHnn yqacTHUKM NPOAO/IKaIN NPOABUTaTh YXXe U3BECTHbIN paHee Te3nc B
noadepxky Mogenu ynpasfeHusa  VIHTEPHETOM C  ydyacTMeM  MHOMMX
3aVHTEPeCOBaHHbIX CTOPOH. Bbinn yNoMsAHYThI Takke Apyrve obme 3agaym no
NPOTMBOAENCTBMIO  (PparMeHTauun, Takme Kak MNPOABMXXEHME  OTKPbITbIX
CTaHapToB, COTPYAHWYECTBO C oOpraHu3auusMyM No  craHgapTvsaumu,
opraHuMsaunss TemarTuyeckmx OpuUdIMHIOB A1 MOHUMAHUA 3KOHOMUYECKMX
nocneacTeuii  doparmMeHTaumn, paspabotka MexaHW3MOB MOHUTOPUHIa Ans
OTC/IeXVBAHUA  PUCKOB  hparMeHTauum VIHTepHeTa ©  3hdeKTUBHOCTH
rno6asbHbIX 1 JTOKa/IbHbIX Mep.

MoXHO chenaTb BbIBOA, 4YTO Ha PopymMe He Npou3oLIo Kakoro-nnéo
CYLLIECTBEHHOIO Pa3BUTUSA Auasiora rocyfapcts no dpparmeHtaumm VNHTepHera.
C yuetom wutoroB 2024 rofga MOXHO NPeAnonoXuTb, 4YTO Haubonee
CYLLIECTBEHHbIE W NpaKTU4Yeckne BONPOChI No dparmeHTaumm NHTepHeta 6yayT
BCe Oonblle BHeapATbCA B noBecTky CekTopa craHgapTu3auun Mexay-
HapodHoro coto3a anekTpocBsaAsu (MC3-T)'®, roe mMexayHapoaHble 3KcnepTbl
opMUPYIOT  [OKYMEHTbI C  TEXHWYECKUMU peKkoMeHJauusamu, a Takke
TeXHU4YecKkve Aoknagbl U NpakTuyeckne pykoBoAcTBa.

3aknoyeHune

B nepuog c 2021-ro no 2024 rof co3pgaHHaa B OOH akcnepTHas ceTb NO
Bonpocam oparmeHTtaummn (PNIF) cmorna npegcraBiTe MUPOBOMY COOOLLECTBY
MWL o6LMe Noaxofbl K NMOHMMAaHWIO CaMOro MOHATUA «parmMeHTaums ceTu
VIHTEpHeT» 1 onpefennTb UCXOAHble NO3VLMW AN fasibHeWLen guckyccum no
NPOABMKEHUIO K peLLEeHNAM 11106a/1bHOT0 3HaYeHus. B onpepeneHHol mepe ata

5 The International Telecommunication Union Standardization Sector (ITU-T).
URL: https://www.itu.int/en/ITU-T/publications/Pages/default.aspx.
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pabota 6yaeT cnoco6CTBOBATL COMACOBaHNI MHEHWUI N OTPaXKEHUIO CUTyaLmK
B 0630pe BBYNO+20% B 2025 rogy.

Bmecte € TeM 04YeBMOHO, 4YTO C TOYKM 3PEHUS BOMPOCOB pPas3BUTMSA
MeXAyHapoAHOW NpaBoBOW cucTeMbl IHTEPHET CTAHOBUTCA TO 0611acTbio, rae
CTa/IKMBAIOTCA WHTEPeChbl HaUMOHasIbHbIX MPaBUTENbCTB, KPYMHOro Kanutana,
pa3HoOOpasHbIX  OOLLECTBEHHbIX OObLEAWMHEHWA W APYIMX  YYaCTHWUKOB
WKT-cpeabl. WHTepHeT B COBPEMEHHbIX YC/IOBUSX OKa3blBaeT OrpoOMHOE
BO3/eliCTBME HA 3IKOHOMWYECKME, TEXHO/IOrMYecKMe u COLMO-MOoMTUYeckue
npoueccbl BO BCEM MUpe — 3TO [enaeT ero nosieMm OCTPoi KOHdpoHTauum.
CoszfaHne HOBOIO MPaBOBOIO MexaHuW3ma peryimpoBaHus OyfeT COnpskeHo ¢
npeoAoneHnem A0BOSILHO FNy6OKUX pasHor1acuii.

®parmeHTauus VIiHTepHeTa noABepXeHa BAMSHWUIO 1N06asibHbIX (DaKkTopoB.
VX npeofoneHve cBS3aHO B TOM YMUC/IE U C «I106a/IbHbIM PaCXOXAEHWEM B
LeHHOCTAX, KOTOpOoe MOopoX4aeT HeJoBepue W TeHAEHUMI0 K M3015uun»
(BoiiHukaHuc, 2024, c. 27). MonbITKKU perynnpoBaHns CUCTEMbI M1aHETAPHOro
YPOBHA  npefanpuHMMatoTcs  6e3  onopbl  Ha  0OLLyl0  COM/lacoBaHHYH
ryMaHWTapHyr KOHLENuuio, YTO BO MHOTOM O6YC/10B/IEHO NPOTUBOMO/IOXHBIMU
LieNIS MU UTPOKOB, MX NOTPEBGHOCTAMU, UHTEpPECaMK U MEeToZaMU.

B Bonpocax perynnpoBaHns MupoBoii nayTUHbI MUP CTOJIKHY/ICS C TEM, YTO
cTapble MHCTPYMEHTbl BbIpabOTKM MPaBOBbIX MeXaHW3MOB He paboTailT B
OTHOLUEHUN COBEPLUEHHO HOBbIX TEXHO/IOTMYECKMX BbI30BOB, COMPSHKEHHbIX C
rnobasibHOM  COUMOTEXHUYECKOW TpaHcdopmauueli, MNOSB/IEHWEM  HOBbIX
LEHTPOB CW/bl U CMEHOI «npaBun urpbi». [pu nepexoge B UMdpoBoe
06LecTBO YacTb TPaAAWLUMOHHBIX PblYaroB U MHCTPyMeHTOB OOH TepstoT CBOO
3(pPEKTUBHOCTbL 1 HE MOTyT 06ecnevnTb ObICTPYI0 NOANTMYECKYHD U NMPaBOBYIO
peakuuio Ha BO3HMKatolwme npobnembl. Mo cyTw, VIHTEpHET CTaHOBWUTCS TOM
3KCMepVMEHTa/IbHOM MaTpuueli, Ha KOTopoli ByAyT pasbirpblBaTbCA CLEHapum
rno6asibHOro NPOTUBOCTOSAHNSA N 60PL6LI 3a rnobanbHOe B/IUSHUE.

Ocobylo BaXHOCTb CerogHsa npuobpeTaeT BbIpaboTka HaLMOHa/IbHbIX
cTpatermin M KOHUEMUMIA, KOoTopble MoraM 6bl obecneunTb 6e30MacHOCTb
HaLMOHaIbHOTO CerMeHTa CeTU U yB/ieUb B CBOK OPOMTY Kak MOXHO 60sblue
rocyfiapCTB-CO3HUKOB, TO €CTb 06ecneunTb NOAAEPXKKY AN NPOABUXEHUS
Halwux B3rMNA40B W MpeasioxeHuid Ha niowagkax cuctembl  OOH.
Lienecoobpa3Ho YKpennsiTb BAWSHME B Pas/IMYHbIX 3KCMEPTHbIX rpynnax
TEXHNYECKOTO W MPUKNAAHOTO Xapaktepa, YCWIMB POCCUIACKWIA BKNag B
pasnuuHble  uccnegoBaTenbCkne  MpoekTbl  MexAyHapogHoro  cowsa

% The World Summit on the Information Society (WSIS) — MeponpusiTue BbICOKOTO YPOBHS
BBYWNO+20 2025, npoiigeT ¢ 7 no 11 nionsa 2025 roga B XXeHese, LLseliuapus. Ero opraHusaTopom
BbICTYnUT MCD3, a coopraHusaropamm — MC3, FOHECKO, NMPOOH wn HOHKTAQL. MNposeaeHuto
3TOr0 MeponpusTia Gyaer cnocobCcTBOBaTbL COBMECTHOE yyacTue apyrux nogpasgenexumii OOH,
HafleNeHHbIX MaHAaToOM No peanu3auny HanpasneHuii gesitensHocTn BBYMO.
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anekTpoceasun, FOHKTAL, apyrvx opraHm3auuii, rae dopmMupyroTcs TeEXHUYeckne
cneumdvkaummn, ctaHaapTbl U npodunbHble nccnegosanus (JinHppe, IrHatoes,
2023, c. 29).

MpepcTtasnsaetca BaXKHbIM npegnararb MUPOBOMY  COOO6LLECTBY
COOCTBEHHblE a/lbTEPHATMBHbIE MOAXOAbl K MPOEKTMPOBaHMIO OyAyLiero u K
CO3[aHMNI0 MUPOBbLIX MPOEKTOB, rAe, 6e3yCN0BHO, HEMA/IOBaXHYIO PO/b Byaer
urpatb rN06abHbI  VIHTEPHET, KOTOPbIA YXe K HacToseMy BpemeHu
oxBaTbiBaeT 68 % HaceneHus nnaHerbIY.
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Abstract

This commentary examines the key aspects and practical implications of the EU General
Court’s decision in Case T-797/22. It concerns the legality of EU restrictive measures
prohibiting the provision of legal advisory services to the Russian Government and
Russian-based entities. Although these measures are broad in scope, they include
exceptions allowing legal services essential for exercising the right of defence in judicial
and administrative proceedings. The prohibition primarily applies to non-contentious legal
advice, such as business transactions and contract negotiations. The Court addressed the
tension between the priorities of foreign policy (hereinafter — CFSP) and the protection of
human rights under the Charter of Fundamental Rights (hereinafter — CFR). The Court
sought to reconcile these competing interests by clarifying the scope of the measures,
particularly distinguishing between legal advice on contentious and non-contentious
matters. The applicants argued, among other points, that the restrictions infringed upon
the right to seek legal advice, the independence of legal professionals, and the rule of law.
However, the Court dismissed these claims, holding that EU law does not recognise
a fundamental right to receive legal advice outside the context of imminent or ongoing
litigation. Furthermore, it ruled that the “authorisation provisions” do not undermine
professional secrecy or lawyers’ independence, as they do not compel disclosure of
privileged information to national oversight authorities. While acknowledging that such
restrictions could impose certain limitations on protected rights, the Court found them
consistent with Article 52(1) CFR, which permits limitations provided they are
proportionate and necessary to achieve legitimate objectives. The Court’s reasoning relied
heavily on established case law from both the Court of Justice of the European Union
(hereinafter — CJEU) and the European Court of Human Rights (hereinafter — ECtHR),
underscoring that fair trial guarantees are the primary source of lawyers’ autonomy. The
decision could pose challenges for consulting firms and clients, including potential
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overcompliance risks and difficulties in applying the Court's distinction between
contentious and non-contentious matters, particularly regarding preliminary assessments
of litigation probability. To address these issues, the Council may introduce additional
amendments or guidelines to mitigate unintended adverse effects on the legal services
market. While an appeal is pending before the Court of Justice, an outcome favourable for
the applicants appears unlikely.

Key words: EU sanctions, legal services ban, human rights, fair trial guarantees,
independence of lawyers, rule of law, proportionality, legal certainty
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AHHOTauuA

B KoMMeHTapun npoaHasiM3vpoBaHbl KoueBble acrnekTbl U NpakTUuyeckue nocnefcTsus
pewenns Cyaa obuei opucavkummn EC no geny Ne T-797/22. laHHOe Aeno kacaetcsi
3aKOHHOCTU OrpaHnuMTeNbHbIX (CaHKUMOHHLIX) Mep EBponeiickoro cotosa (ganee — EC),
3anpeLlarLwyx npegoctasneHe IpUaNYecKnxX KOHCYITaUMoHHBIX YCyr MNpaButenscTay
Poccun v poccuiickum opraHusauuam. HecMOTpst Ha LUMPOKMIA OXBAT 3TUX Mep, NCK/oYe-
HMSA M3 HUX NO3BOMIAKOT OKa3blBaTb LOPUANYECKME YCYTH, HEOOXOAUMbIE 415 OCyLLecTB/e-
HVSA MpaBa Ha 3awmTy B CyfAebHbIX U agMUHUCTPATMBHBIX pasbupatenscreax. [aHHble
Mepbl 3anpeLLatT okKazaHuMe KOHCY/bTauWi, KOTOpble He COMPSHXKeHbl C pPUAMHECKUMM
cnopamu (HanpymMep, MOMOLLb B 3aK/IIO4YEHUN KOMMEPUYECKOrO KOHTpakTa). Cyf paccMoT-
pen npoTUBOPeYMs Mexay npuvopuTeTaMn BHeLHel nonuTukn (panee — CFSP) u
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3alMTOl NpaB YenoBeka B COOTBETCTBUM C XapTuei ocHOBHbIX npaB EC (ganee — CFR).
Cya npeAnpuHSAN NOMbITKY COrNacoBaTb AaHHble WHTEPEeChbl, PasbsCHWB cofdepXaHue
OrpaHnYnUTENbHLIX Mep. B yacTHOCTW, O6bln  BbIAENEHbl KPUTEPUWM  pasrpaHuyeHust
KOHCY/bTaUuWiA, CBA3AHHBLIX W He CBA3AHHbIX C CyAeGHbIMA WAW aaMUHUCTPATUBHBLIMU
pasbupatenbcTBamu. 3asBuTenn yTeepxganu, Cpeaun Mpoyero, 4YTO OrpaHuyeHus
HapyLialT NpaBo Ha MOMy4YeHWe KPUANYECKON MNOMOLLM, HE3aBUCUMOCTb HOPUCTOB U
BEpPXOBEHCTBO npasa. OfHako Cyfa He cyen AaHHyl No3vumio yoefuTenbHOW, OTMETUB,
4yTo npaBo EC He npu3HaeT OCHOBHOIO Mpasa Ha NoslyYeHne IPUANYECKNX KOHCYNbTauui
BHE KOHTEKCTa HeM36exHOro nnu TekyLlero cyaebHoro pasbuparenscrea. Kpome Toro, oH
NOCTaHOBW/, YTO «pa3pelunTesibHble MOMOXEHUS» He MNOAPbLIBAIOT NPOMECCHOHAIBbHYIO
TaliHy WAV He3aBUCKMMOCTb HOPUCTOB, MNOCKO/IbKY OHU He TPebyHT PacKpbITUS KOHUAEH-
LpanbHON MHhopMaLmMn HauMoHabHbIM HaA30pHLIM opraHam. MpusHaBas, 4To Takue
OrpaHVMyYeHns MOryT Hanaratb OnpefesieHHble OrpaHNYeHUs Ha OXpaHsieMble 3aKOHOM
npaea, Cyg cyen wux cooteeTcTBytlowmMMy cTtatbe 52(1) CFR, kotopas ponyckaetr
OrpaHnyeHns Npy ycroBun Mx NPonopLMOHaNIbHOCTY 1 HEOBXOAUMOCTU A1 [OCTKEHNS
3aKOHHbIX Leneid. 3ta nosuumsi BO MHOTOM OCHOBbIBa/laCk Ha YCTOsBLUENCA Cyae6HOM
npakTuke kak Cyga EC, Tak n EBponeiickoro Cyga no npasam yenoseka. Cys nogyepkHy-n,
4YTO VIMEHHO rapaHTWUK CnpaBesMBOro cyfebHOro pasbrnparenscTBa SBNSIOTCA OCHOBHbLIM
VNCTOYHMKOM HE3aBMCMMOCTU HOPUCTOB. BblIHECEHHOE pelueHne MOXET co3garb TPYAHOCTN
ONA KOHCAITUHIOBbIX (OMPM W K/IMEHTOB, BK/OYAs PUCKM 4Ype3MEepHOro CobniogeHns
Tpe6oBaHwuii (aHrn.: overcompliance) n npobnemMbl B NPOBEAEHUN AEMAPKALMOHHON TMHUN
MEXfy «CMOPHbIMU» U  «HECMOPHbIMW»  BOMPOCaMW, OCOGEHHO B  OTHOLIEHWM
npeasapyTeNlbHON OLEHKN BEPOATHOCTU CyfebHOro paséupa- Tenbcrsa. [ns pelleHus
3Tx npobnem CoseT EC mor 6bl BHECTV AOMOMHUTENbHbIE NOMNPaBku B PernameHT unm
pa3paboTatb PyKOBOAALLME MNPUHLUMMbI ANS CMSArYEeHWUs HenpenBUAEHHbIX HeraTvBHbIX
nocneicTsnini AN PblHKA  OPUAMYECKMX  YCnyr. XoTa anennsuus  Bce  ele
paccmatpviBaetcsi B EBponeiickom cyae, 6naronpuATHbIi UCXoh, ANa  3asBuTeneit
npeacTaBnseTcs ManoBepOATHbIM.

KnioyeBble cnoBa: caHkumu EC, 3anpeT Ha okasaHue HpUAMYECKUX YCyr, npasa
uenioBeka, rapaHTMM CNpaBeA/IMBOrO Cyae6HOro pasbupartenbcTBa, HE3aBUCUMMOCTb
IOPVCTOB, BEPXOBEHCTBO NpaBa, MPWHLWM MPONOPLUOHASIBHOCTM, MPUHLMN MPaBOBOWA
onpegfeneHHocTy

Onsa uyntupoBanusa: XXunkuHd A. C. KommeHTapwii K pelueHnto EBponelickoro cyga o6ueit
topucavkummn Ne T-797/22 ot 2 okTa6ps 2024 rofa 06 ocnapvBaHUM CaHKLMOHHBIX Mep,
3anpeLuaoLLmx oKkasaHve PULNYECcKMX KOHCYNbTaUMoHHbIX yenyr MpasutenscTey Poccum
1 3aperucTpupoBaHHbiM B Poccum opraHusauusim (Ordre néerlandais des avocats du
barreau de Bruxelles and Others v Council of the European Union). XXypHan BLU3 no
mexdyHapooHomy nipasy / HSE University Journal of International Law. 2025. Tom 3. Ne 1.
C. 115-127.

" AHTOHWMIT CepreeBuy YKUNKNH — acnnpaHT ACTIMPAHTCKOM LUKOfIbI MO Npasy.

Introduction

On 2 October 2024, the Grand Chamber of the EU General Court (hereinafter —
the Court) rendered its judgment in Case T-797/22. The Court ruled on an

1 Ordre néerlandais des avocats du barreau de Bruxelles and Others v Council of the European

Union [2024] Case T-797/22, ECLI:EU:T:2024:670.
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action brought by the Ordre néerlandais des avocats du barreau de Bruxelles
(Dutch Bar Association of Brussels) against the Council of the European Union.
The case concerned the restrictive measures imposed by the European Union
(hereinafter — EU) against Russia based on allegations of destabilising the
situation in Ukraine. The heart of the dispute was the legality of restrictive
measures prohibiting the provision of legal advisory services to the Russian
Government and entities established in Russia. The applicants requested the
Court to annul the amendments to Regulation No 833/2014, which introduced
and subsequently modified these restrictions. According to the applicants, the
restrictions at issue violated, inter alia, the right to seek legal advice from a
lawyer, the independence of legal professionals, and the rule of law as protected
by the EU Treaties, as the Treaty on the European Union (hereinafter — TEU),
the Treaty on the Functioning of the European Union (hereinafter —TFEU) and
the CFR.

This decision illustrates an intricate tension between two key domains of EU
affairs: (i) restrictive measures adopted under the CFSP, and (ii) protection of
human rights. While restrictive measures aim to correct the deviant behaviour of
non-compliant states, their design must respect procedural guarantees and not
jeopardise the core values of the EU. In its judgment, the Court sought to strike
a balance between these two priorities by clarifying the scope of the EU’s
restrictive measures on legal advisory services. For instance, the Court drew
a demarcation line between legal consulting on contentious and non-contentious
matters, as this distinction is vital for determining the applicability of the
restrictions. While the Court upheld the basic distinction set out in
the Regulation, it left practical implementation questions unresolved. The Court
also addressed whether a limitation on such services is consistent with the
general principles of EU law, including proportionality and respect for
fundamental rights.

The commentary first covers the factual background of the case, tracing the
adoption of relevant restrictive measures. It then examines the Court's
reasoning and interpretation in connection with admissibility and the applicants’
pleas in law. This is followed by an analysis of practical concerns, such as the
risk of overcompliance among EU law firms and legal professionals.
Subsequently, this commentary assesses the potential outcome of the pending
appeal before the Court of Justice. Finally, it concludes with several normative
proposals relevant to restrictions on the matter.

URL: https://curia.europa.eul/juris/ddocument/document.jsf?text=&docid=290608&pagelndex=0&doc
lang=EN&mode=Ist&dir=&occ=first&part=1&cid=10192092.
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1. Factual Background

The European Union introduced several restrictive measures in 2014 in
response to Russia’s alleged actions in eastern Ukraine and Crimea. In
particular, the Council adopted Decision 2014/512/CFSP on 31 July 2014 aiming
to set restrictions on defence, dual-use goods, and sensitive technologies.?
Regulation No 833/2014 was accordingly adopted to give legal effect to these
restrictive measures within the EU legal system.®

Following the dramatic escalation of the situation in Ukraine in 2022, the
Council introduced new restrictive measures. On 6 October 2022, it amended
Decision 2014/512/CFSP and the corresponding Regulation No 833/2014 by
implementing additional restrictions. The 2022 restrictive measures marked a
paradigm shift in the CFSP as they targeted previously unaffected sectors, such
as energy and financial services. This step was taken despite the high level of
interdependency of the respective European and Russian sectors (Szép &
Chawla, 2023, p. 198).

One of these new restrictions prohibits the direct or indirect provision of legal
advisory services to the Government of Russia and Russian-based entities.
Recital 19 of the amending Regulation 2022/1904 defines restricted legal
advisory services as advice provided on non-contentious matters, including
commercial transactions and drafting of the legal documents. Importantly, such
services do not include representation in judicial, administrative, arbitral, or
mediation proceedings.*

Additionally, the amending Regulation 2022/1904 introduced several
derogations from the prohibition in question. These include services strictly
needed for the termination of previous contracts, legal aid for Russian entities
owned or controlled by EU/EEA legal persons, and services deemed necessary
to prevent public health emergencies. Moreover, competent national authorities
may authorise services if they serve humanitarian purposes, support Russian
civil society, or are necessary for the functioning of diplomatic missions in
Russia. Other exceptions include critical energy supply arrangements and
electronic communication services.

2 Decision 2014/512/CFSP of the Council of 31 July 2014 concerning restrictive measures in view of
Russia's actions destabilising the situation in Ukraine (2014). Official Journal of the European
Union L 229. URL: http://data.europa.eul/eli/dec/2014/512/0j.

3 Regulation (EU) No 833/2014 of the Council of 31 July 2014 concerning restrictive measures in
view of Russia's actions destabilising the situation in Ukraine (2014). Official Journal of the
European Union L 229. URL: http://data.europa.eu/eli/reg/2014/833/0j.

4 Regulation (EU) 2022/1904 of the Council of 6 October 2022 amending Regulation (EU)
No 833/2014 concerning restrictive measures in view of Russia's actions destabilising the situation
in  Ukraine (2022). Official Journal of the European Union L 259. URL:
http://data.europa.eu/eli/reg/2022/1904/0j.
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On 25 February 2023, the Council again amended Decision 2014/512/CFSP
and Regulation No 833/2014. The amending Regulation 2023/427 created a
new derogation from the restrictions at issue: competent national authorities
may authorise the provision of legal services strictly needed for the divestment
or closure of a business in Russia until 31 December 2023.°

2. Admissibility

Under EU procedural law, the General Court is entitled to dismiss an action on
substantive grounds without first having to rule on questions of admissibility if
doing so is in the interest of procedural economy.® In other words, if the Court
concludes that the action clearly lacks merit, it may save time and resources by
moving directly to the substance, rather than carrying out a separate analysis of
whether the applicants have standing or whether the application meets the
formal procedural rules.

In Case T-797/22, the Court expressly cited its power, derived from the case
law (in particular, Council v Boehringer, C-23/00 P), to opt for this approach.
Although the Council and some interveners had raised specific objections to
admissibility (for instance, whether certain provisions were even open
to challenge), the Court found it more efficient to examine and ultimately dismiss
the case on the merits. Since the action was, “in any event”” unfounded, there
was no practical need to render a separate detailed ruling on admissibility.

3. Merits
3.1. Aright of access to legal advice from a lawyer

The first part of the first applicants’ plea in law stipulates that the restrictions
infringe Articles 47 (effective remedy and fair trial) and 7 (confidentiality of
communications) of the CFR. In their view, these two Articles create a legal
foundation for the fundamental right to receive professional consultation from
alawyer. According to them, this right is available to everyone in both
contentious and non-contentious matters. The applicants argued that the
Council’s artificial distinction between legal assistance for contentious and
non-contentious matters does not reflect the practical realities of professional
consulting. For instance, it is impossible to identify whether a piece of advice is

5 Regulation (EU) 2023/427 of the Council of 25 February 2023 amending Regulation (EU)
No 833/2014 concerning restrictive measures in view of Russia's actions destabilising the situation
in  Ukraine (2023). Official Journal of the European Union L 59I. URL:
http://data.europa.eu/eliireg/2023/427/0j.

6 Ordre néerlandais des avocats du barreau de Bruxelles and Others v Council of the European
Union [2024] Case T-797/22, ECLI:EU:T:2024:670. Para 24.

7 Ibid.
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linked to future administrative or judicial proceedings before a consultation
is provided to a client.

The Court rejected the first part of the first plea in law, as no fundamental
right to receive legal advice from a lawyer exists under EU law outside the
context of imminent or existing litigation or similar proceedings. A person must
demonstrate a link to such proceedings before the right to receive legal aid is
activated. This approach is derived from the Court of Justice’s interpretation of
Article 47 of the CFR (Orde van Viaamse Balies and Others v Vlaamse
Regering, C-694/20). The Court’s reasoning is also based on the ECtHR
doctrine, asserting that legal assistance rights under Article 6(1) of the European
Convention of Human Rights (hereinafter — ECHR) arise when civil rights and
obligations are affected, or criminal charges are ongoing.

With regard to Article 7 of the CFR, the Court underlines that while the
confidentiality of the lawyer-client communication is protected, the Article does
not itself establish a new standalone right to be advised by a lawyer in the
absence of any judicial or administrative proceedings. Article 7, which protects
the secrecy of correspondence, does not have the same scope as Atrticle 47,
which deals exclusively with the right to a fair trial. Thus, the need for
professional consultation alone does not rise to the level of legally safeguarded
representation in proceedings.

Moreover, the Court underlines that Articles 5n(5) and (6) of Regulation
No 833/2014 explicitly preserve access to justice by textualising appropriate
exceptions. As interpreted by the Court, the Regulation does not restrict giving
legal advice that is intended only to assess “the legal situation with the aim of
determining whether proceedings should be ruled out or whether proceedings
are probable”.® Therefore, the prohibition on non-contentious legal advisory
services does not interfere with any of the protected rights under Article 7 or 47
of the CFR.

The Court’'s approach to Articles 7 and 47 of the CFR is quite restrictive.
It maintains that neither provision alone, nor the two combined, creates
a stand-alone right to consult with a lawyer on purely non-contentious issues.
This reasoning privileges a procedural notion of rights (the right to a fair trial)
over a more substantive, preventive, or advisory notion of legal assistance. On
the one hand, such an approach ensures that the fundamental fair-trial
guarantees remain accessible where they are indeed most needed. On the
other hand, there is a risk of undermining the broader role that lawyers can play
in upholding the rule of law through preventive counselling, compliance advice,
and settlement negotiations.

8 Ordre néerlandais des avocats du barreau de Bruxelles and Others v Council of the European
Union [2024] Case T-797/22, ECLI:EU:T:2024:670. Para 56.
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3.2. Interference with the professional secrecy of lawyers

The second part of the first plea outlines the applicants’ view that the provisions
requiring authorisation by the competent authorities jeopardise the professional
secrecy of lawyers, as protected by Article 7 of the CFR and the corresponding
Article 8 of the ECHR. They argue that such provisions may require law firms to
disclose the existence of the lawyer-client relations and even the core elements
of the provided consultation. According to their position, the “authorisation
provisions” constitute an unjust intrusion into customary confidentiality, as they
force legal professionals to justify their decisions and client relationships before
public authorities.

The Court did not agree with the applicants’ arguments in this regard due to
the absence of a legal obligation, contained in the Regulation, to disclose any
kind of information related to lawyer-client communication without the latter’s
consent. There are no provisions describing the type of information to be
disclosed to the competent authorities. The Court also added that the
Regulation does not impose a duty to seek authorisation exclusively on lawyers.
In fact, a petition may be submitted by a Russian-based entity or by a third party.
So, there is no inevitability of compromising the professional secrecy of lawyers.

The Court justified the legality of the “authorisation provisions” by citing the
ECtHR’s case Sédrgava v Estonia. While Article 7 of the CFR and Article 8 of
the ECHR guarantee the confidentiality of consultations, both regarding their
existence and content, they “do not prohibit the imposition on lawyers of certain
obligations likely to concern their relationships with their clients <...> in
connection with efforts to combat certain practices”.® Therefore, the Court did
not find that the provisions constituted an interference with the right guaranteed
by Article 7 of the CFR.

The Court added that even if the above-mentioned provisions could lead to
limited disclosure about a client or a particular piece of advice, this would be in
line with Article 52(1) of the CFR. This Article establishes three mandatory
requirements for any restrictions on the exercise of the rights and freedoms
recognised by the CFR to be considered lawful. The restrictions shall (i) be
provided for by law, (ii) respect the essence of the fundamental right at issue,
and (iii) be necessary and genuinely meet the objectives of general interest
recognised by the EU, as subject to the principle of proportionality.

Firstly, since the Regulation clearly defines the boundaries of the limitation
(if any), distinguishing between legal counselling on contentious and
non-contentious matters and setting out specific exemptions, the Court

®  Ordre néerlandais des avocats du barreau de Bruxelles and Others v Council of the European

Union [2024] Case T-797/22, ECLI:EU:T:2024:670. Para 72.
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acknowledged that such a limitation met the requirement of being “provided for
by law".

Secondly, even if national authorities require factual information to grant
authorisation, the Court found that lawyers remain free to preserve the core
confidentiality of communications. As there is no general obligation to disclose
the content of legal advice or truly privileged information, the “essence” of
Article 7 of the CFR remains intact.

Thirdly, the Court ruled that the goals pursued by the Regulation (to
safeguard Ukraine’s territorial integrity and independence) are based on
a broader CFSP objective of maintaining peace and international security, as
derived from Article 21 of the TEU. Within this context, the Court underlined,
citing previous landmark cases on restrictive measures (Gazprom Neft v
Council, T-735/14 and T-799/14; RT France v Council, T-125/22), that imposed
restrictive measures, including the restrictions at issue, may also hamper
economic operators that are not responsible for the crisis.

The Court's approach towards the second part of the first plea in law is
grounded in the jurisprudence of both the CJEU and the ECtHR, as some
aspects of the lawyer-client communication may be moderately exposed in the
name of high-priority foreign policy goals and objectives. Nevertheless, critics
may note that the line between “no mandatory disclosure” and “necessary
factual detail” under the Regulation remains blurred to some extent, leaving
a measure of interpretative discretion to the Member States. The Court assumes
that the national authorities will design authorisation mechanisms with a high
regard for confidentiality. However, granting such a wide discretion to the
Member States could compromise the uniformity of protection for the
lawyer-client secrecy across the EU. This approach might be seen as too
deferential, especially because the Regulation itself provides little guidance on
how to shield confidential information in exemption applications.

3.3. Interference with the independence of lawyers

The applicants’ key complaint in the second plea in law raises the issue of
interference by the “authorisation provisions” with the independence of lawyers.
According to them, the independence of lawyers is strongly connected with the
EU values, including the rule of law, as enshrined in Article 2 of the TEU. In their
view, requiring lawyers to apply for authorisation from national oversight bodies
prior to giving advice to Russian entties (or terminating “non-compliant”
engagements) puts the former under the influence of the latter. The applicants
referred to the provisions of the Code of Conduct for European Lawyers, which
underline the importance of providing legal services without interference from
third parties, including the national authorities. However, the obligation to obtain
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authorisation gives oversight bodies the power to shape and decide which
clients a lawyer may assist and in which matters.

The intrusion into lawyers’ independence and the limitation of who and in
what circumstances can receive legal aid prevent lawyers from assisting certain
clients in fully understanding and protecting their rights. Such a situation
compromises the broader role of lawyers in a democratic society, the applicants
reiterated. Moreover, they argued that because the provision of legal
consultations improves compliance with regulations and prevents infringements,
contributing to the overall rule-of-law framework, such interference is
unacceptable.

The Court rejected the applicants’ complaint regarding the independence of
lawyers based on several grounds. The first ground was the lack of impact on
proceedings-related defence. The prohibition at issue does not cover activities
related to lawyers’ fundamental role in ensuring the right to an effective remedy
under Article 47 of the CFR. Since the Regulation explicitly allows consultations
on contentious matters, including pre- and post-litigation stages,
the “authorisation provisions” do not jeopardise lawyers’ autonomy in judicial
and administrative proceedings.

The second point raised by the Court concerns the legal nature of the Code
of Conduct for European Lawyers, to which the applicants refer. The Code
contains a broader concept of lawyers’ autonomy, extending it even to
non-contentious matters. While the Court acknowledged the importance of
ethical norms and their codification for professional societies, it also underlined
that the Code was not a binding instrument of EU law. In practice, the Member
States regulate the functioning of bar associations and specific rules on legal
services in diverse ways. In this regard, the mere assertion that the prohibition
conflicts with a “pan-European” standard of independence in non-contentious
contexts cannot, in itself, establish a breach of EU law.

In its third point, the Court assumed that, even if the concept of lawyers’
independence trespasses the boundaries of the litigation context, the limitations
at issue remain narrow, proportionate, and serve a legitimate CFSP objective
(to increase economic pressure on Russia). Under the Regulation, law firms
remain free to consult sanctioned entities while meeting the established
exemptions, or if the services are related to imminent or ongoing proceedings,
the Court underlined. Similar to lawyers’ secrecy, their independence is not
absolute under EU law and may be subject to proportionate limitations fostering
recognised policy goals.

Finally, the Court found that while the exemption provisions permit
the competent authorities to lift the prohibition at issue regarding certain legal
advisory services, the provisions do not allow them to “influence the actual
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content of any advice that might be provided by the lawyer to the Russian
Government or to a given entity established in Russia”.’° In this regard, any
hypothetical interference does not amount to the kind of disproportionate and
intolerable infringement on lawyers’ autonomy that would violate EU law. The
Court concluded that, as legal professionals remain able to conduct
litigation-related (contentious) representation without disclosing confidential
information and seeking prior approval, the essence of their independence
remains intact.

Analogously to the complaint on the secrecy of lawyers, the Court bases its
position on the AM&S Europe v Commission (155/79) and Orde van Viaamse
Balies (C-694/20) cases, which support the notion that lawyers’ autonomy is
derived from fair-trial guarantees. These pieces of the CJEU’s jurisprudence
emphasise that under EU law, a client shall have access to judicial remedies
within a litigation context, including receiving a consultation from a lawyer who
acts independently and without external pressure.

The consequences of the decision on the rule-of-law framework remain
double-edged. On the one hand, it weakens lawyers’ role in preventing
breaches of law and avoiding disputes in the early stages. On the other hand,
Russian entities may use the provided legal assistance to escape restrictive
measures (e.g., through third parties in ‘neutral’ jurisdictions), eroding the overall
CFSP objective.

Overall, the Court sets a narrow interpretation of EU primary law protecting
lawyers’ autonomy by linking it mainly to the right to a fair trial. While being
compatible with prior CFSP-related jurisprudence, the Court leaves the door
open for further discourse on the scope of lawyers’ independence under EU law.

4. Wider consequences and outlook
4.1. Practical concerns

Large multinational consulting firms that provide legal assistance to
Russian-based companies may face significant operational dilemmas as a result
of the Court's decision. On the one hand, they must avoid providing legal
services related to non-continuous matters, such as drafting contracts and tax
optimisation, to Russian clients. On the other hand, they are free to offer their
support in dispute-related issues (e.g., litigation and arbitration).

Despite the Court's permission to conduct a preliminary consultation
assessing the probability of litigation, it is practically impossible for lawyers to
guarantee that there will be no related dispute in the foreseeable future. It is

1 Ordre néerlandais des avocats du barreau de Bruxelles and Others v Council of the European
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not clear from the judgment what degree of probability must be met to permit
further advisory services to be provided. The Court creates a grey area that is
not explicitly addressed in the original Regulation. This lack of a threshold may
create a loophole in the restrictive measures’ regime, as almost all commercial
transactions may lead to a dispute at some point. Moreover, prohibited services
may be masked as preliminary assessment consultations.

The opposite consequence of the issue described above is the risk of
overcompliance. A law firm may decline to provide legitimate services because
of the lack of clear regulatory boundaries between contentious and
non-contentious matters. Another reason could be the fear of reputational and
financial penalties (Verdier, 2023, pp. 486—488). Overcompliance may result in
sanctioned entities failing to prevent potential disputes with their counterparts by
negotiations or to ensure compliance with applicable restrictive measures.

4.2. The prospects of the appeal before the Court of Justice

The applicants submitted an appeal, which is pending before the European
Court of Justice (hereinafter — ECJ) as of the first quarter of 2025. Based on
the previous CFSP-related jurisprudence of the ECJ, the result of the appeal is
unlikely to be in favour of the applicants. Considering the Rosneft (C-72/15) and
Melli Bank v Council (C-380/09 P) cases, the ECJ provides the Council with
wide discretion in policy areas requiring complex political and economic
assessments. The Court may recognise limitations at issue that are
contradictory to primary EU law if applicants are able to prove that they are
“manifestly inappropriate” (Lonardo, 2023, pp. 56-57). Considering the existing
exemptions and the General Court’s interpretation, such an argument seems
unlikely to be accepted by the ECJ.

Furthermore, the General Court’s reasoning on Articles 7 and 47 of the CFR
seems to be in line with preceding cases such as Orde van Viaamse Balies
(C-694/20). The ECJ is likely to be reluctant to expand the rights derived from
these Articles beyond the context of a fair trial and other related p