XVYPHAJI BILID
I1I0 MEXXOAVHAPOOHOMY IIPABY

HSE UNIVERSITY JOURNAL
OF INTERNATIONAL LAW

2025 3 [2]

eISSN 2949-5717




XXypHan BLU3 no mexayHapoaHoOMy npasy
HSE University Journal of International Law

Yupeautenb: HaumoHanbHblii UccnefoBaTeNbCkUii YHUBEPCUTET «BbicLuas LKOMa 3KOHOMUKM».
ONEKTPOHHBIN HayuYHbI XypHan. M3aaetca ¢ 2023 roga. MNepuoguuHocTb: 4 pasa B rog,. elSSN: 2949-5717.

Pepakuunsa

PYCUHOBA Bepa HukonaesHa,
HWY B3, Mockea, Poccust
FNABHbIV PEOAKTOP

MAPTBIHOBA ExaTtepuHa
AnekcaHgpoBHa, H/Y BLUD,
Mocksa, Poccusi
OTBETCTBEHHbIVI CEKPETAPb

Pep,aKLI.VIOH HasA KonnerunA

AKLLAJIOBA Po3a [xapacoBHa,
EBpaswuiickuii HaunoHanbHblii yHuBepcuteT
um. J1.H. Tymunésa, ActaHa, KasaxctaH

BENNN Nyka,
MpaBsoBas wkona ®oHga XeTtynuy
Bapraca, Pvo-ae-)XXaHeiipo, Bpazunus

BOKJIAH Jlapbsa CepreeBHa,
HWY B3, Mocksa, Poccus

FOPCKWIA Nenppkeii,
Fopoackoii yH1BepcuTeT MOHKOHTa,
FoHKoOHT, KnTaiickasi HapoaHasi pecny6nmka

EBCEEB AnekcaHap Metposuy,
Pryn, Mocksa, Poccus

PenakuMoHHbIN coBET

ABANAENBANHOB EpGon MycuHoBMu,
EBpasuiickuii HaunoHanbHbIii yHuBepcuTeT
um. J1.H. Tymnnésa, AcTaHa, KasaxctaH

ABAYNIIVH Agenb Unbcusiposuy,
KazaHckuii (Mpusomkckmii) cheiepanbHbiii
yHuBepcuTeT, KasaHb, Poccus

BOKJIAH Jlapbs CepreeBHa,
HWY B3, Mocksa, Poccust

AEAOB AmuTpuii NBaHOBUY,

cyabsi EBponelickoro cyaa no npasam yesoseka
(2013-2022),

MIY um. M. B. llomoHocoBa, MockBa, Poccusa

EPMbINIEBA Hatanus lOpbeBHa,
HWY BLUS, Mocksa, Poccust

KAMYCTUH AHatonuii fikoBnesuy,
npe3naeHT Poccuiickoil accoymnanymu
MeX/yHapoAHOro npasa, VHCTUTYT
3aKOHOAATE/NbCTBA 11 CPABHUTE/NLHOTO
npasoBeAeHus Npu Mpasutenscree PO,
Mocksa, Poccust

BOKNAH fapbs CepreesHa,
HWY BLU3, Mocksa, Poccust
3AMECTUTE/b MABHOIO PEJAKTOPA

3AXAPOBA EkatepuHa AHfpeeBHa,
HWY BLU3, Mocksa, Poccus
PEJAKTOP

WBAHOB 3ayappa AnekcaHaposuy,
HWY BLI3, Mocksa, Poccusi

KPACUKOB Amutpuii Bnagummposuy,
CapaToBckan rocyaapcTBeHHas
lopuanyeckan akagemus, Capartos, Poccus

KPCTUL, UBaHa,
YHusepcutet Benrpaga, benrpag, Cepbus

JINOLINL, Unba Muxaiinosuy,
Bcepoccuiickas akajjeMns BHelLHel
Toprosnu, Mocksa, Poccus

POMALLIEB HOpuii CepreeBuy,
HWY BLU3, Mocksa, Poccusi

PYCNHOBA Bepa HukonaesHa,
HWY BLU3, Mocksa, Poccust

KOBJIEP Anatonuii saHosuy,

cyabst EBponeiickoro Cyaa no npasam yenoseka
(1998-2012), MHCTUTYT 3aKOHOAATENLCTBA U
CpaBHUTE/ILHOTO NPaBOBe/AEHNs Npn
MpasuTenscree P®, Mocksa, Poccust

KONOC [AeHuc Feopruesuy,
cyaps Cyaa EBpasniickoro 3kOHOMUYECKOTo
coto3a, MuHck, Benapycb

KOHI KuHbsiHr,

Kuralickuii yunsepcutet
NO/INTYECKOI HayKV 1 Npasa, MekuH,
Kutaiickas HapogHas pecny6nvka

MAPOUYKWH Cepreii OpbeBuy,
TIOMEHCKMI rocyapcTBeHHbIN yHUBEpCUTET,
TiomeHb, Poccus

MAXAHTA YnacaHa,
rno6anbHbIii yHMBEpCUTeT
um. O. M. XXunpana, Conunar, NHguns

Appec pepakuun: 109028 Mocksa, b. TpexcaTutensckuii nep, 3, kabuHet 227.

https://jil.hse.ru

Mo3LMA PeAAKUMN MOXET He COBNAZAT € NO3LMelH aBTOpOB.

© HWY BLUD, 2025

7 (495) 772-95-90 (23066); e-mail: lawjournal@hse.ru

COJTHLEB AnekcaHap Muxaiinosuy,
Poccuiickuil yHusepcuTeT Apyx6bl HApOJ0B,
Mocksa, Poccusi

CTAP)KEHEL[KI/II?I Bnapucnae Banepbesuy,
HWY BLUS, Mocksa, Poccus

THOPWHA Hatanusa EBreHbeBHa,
KazaHckuii (MpnBomKcKuii)
theepanbHbIii yHuBepeuTeT, KasaHb, Poccus

LUIECTAKOBA KceHust AMUTPUEBHA,
Cn6IY, CaHkT-Metepbypr, Poccus

3HTWUH Kupunn Bnagumuposuu,
Cyp EBpasuniickoro 3KOHOMIUYECKOro Coto3a,
HWY BLU3, Mocksa, Poccust

MIONTNEPCOH Peiin,

npesnaeHT VIHCTUTyTa MexayHapoAHOro npasa
(2013-2015), npocheccop

TanmHH, CToHus

PYCWHOBA Bepa HukonaesHa,
HWY BLID3, Mockea, Poccus

CA®APOB Husamu A6aynna orny,
AenyTat HaumoHanbHoro Co6panus
Asep6aiigkaHckoii Pecny6nvku, Baky,
Aszep6aiigpkaH

COKOJIOBA Hatanbsa AnekcaHapoBHa,
MIOA um. O. E. KytadmHa, Mocksa, Poccus

TONCTbIX Bnagucnas JleoHnaoBuy,
MIMMO (¥) MUA Poceun, MHCTUTYT
BocTOKOBefeHus PAH

3HTUH Mapk /lbBOBUY,
MIMO (¥) ML P®, Mocksa, Poccus


https://jil.hse.ru/about/editorialTeam
https://jil.hse.ru/editorialboard
https://jil.hse.ru/editorialcouncil
mailto:lawjournal@hse.ru
https://jil.hse.ru/index

XXypHan BLU3 no mexayHapoaHoOMy npasy
HSE University Journal of International Law

Founder: National Research University Higher School of Economics.
Electronic scientific journal. Published since 2023. Frequency: 4 times a year. elSSN: 2949-5717.

Editorial Team

Vera N. RUSINOVA,
HSE University, Moscow, Russia
EDITOR-IN-CHIEF

Ekaterina A. MARTYNOVA,
HSE University, Moscow, Russia
EXECUTIVE EDITOR

Editorial Board

Roza D. AKSHALOVA,
L.N. Gumilyov Eurasian National
University, Astana, Kazakhstan

Luca BELLI,
Fundag&o Getulio Vargas (FGV)
Law School, Rio de Janeiro, Brazil

Daria S. BOKLAN,
HSE University, Moscow, Russia

Kirill V. ENTIN,

head of the Eurasian sector, Centre for
Comprehensive European and
International Studies (CCEIS), HSE
University, Moscow, Russia

Editorial Council

Yerbol M. ABAIDELDINOV,
Eurasian National University named after
L. N. Gumilyov, Kazakhstan

Adel I. ABDULLIN,
Kazan Federal University, Russia

Daria S. BOKLAN,
HSE University, Russia

Dmitry I. DEDOV,

Judge at the European Court of Human Rights
(2013-2022), Moscow State University named
after Lomonosov, Russia

Mark V. ENTIN,

Moscow State Institute of International
Relations (University) of the Ministry of
Foreign Affairs of Russia, Russia

Anatoly Ya. KAPUSTIN,

Moscow State Institute of International
Relations (University) of the Ministry of
Foreign Affairs of Russia, the Institute of
Legislation and Comparative Law under
the Government of the Russian
Federation, Russia

Denis G. KOLOS,
Judge at the Court of the Eurasian Economic
Union, Belarus

Daria S. BOKLAN,
HSE University, Moscow, Russia
DEPUTY EDITOR-IN-CHIEF

Ekaterina A. ZAKHAROVA,
HSE University, Moscow, Russia
EDITOR

Alexander P. EVSEEV,
Russian State University of Justice, Moscow,
Russia

Jedrzej GORSKI,
research fellow at the City University of
Hong Kong, People’s Republic of China

Eduard A. IVANOV,
HSE University, Moscow, Russia

Dmitry V. KRASIKOV,

Chair of International Law Department

at Saratov State Academy of Law, Saratov,
Russia

Ivana KRSTIC,
the University of Belgrade, Belgrade, Serbia

llya M. LIFSHITS,
the Russian Foreign Trade Academy,
Moscow, Russia

Qingjiang KONG,
China University of Political Science and Law,
People’s Republic of China

Anatoly I. KOVLER,

Judge at the European Court of Human Rights
(1998-2012), the Institute of Legislation and
Comparative Law under the Government of the
Russian Federation, Russia

Upasana MAHANTA,
O.P. Jindal Global University, India

Sergei Yu. MAROCHKIN,

Head of the Laboratory of International and
Comparative Law Studies, State University of
Tyumen, Russia

Rein MULLERSON,

former President of the Institute of
International Law, Professor,
Tallinn, Estonia

Editorial address: 109028 Moscow, bld. 3, Trekhsvyatitelsky Lane, office 227.
lawjournal@hse.ru

Tel. +7 (495) 772-95-90 (23066); e-mail:
https://jil.hse.ru

The position of the editors may not coincide with the positions of the authors.

© HSE University, 2025

Yury S. ROMASHEV,
HSE University, Moscow. Russia

Vera N. RUSINOVA,
HSE University, Moscow, Russia

Alexander M. SOLNTSEV,
RUDN University, Moscow, Russia

Ksenia D. SHESTAKOVA,
St Petersburg University,
St Petersburg, Russia

Vladislav V. STARZHENETSKY,
HSE University,Moscow, Russia

Nataliya E. TYURINA,
Kazan Federal University, Kazan, Russia

Vera N. RUSINOVA,
HSE University, Russia

Nizami Abdulla oglu SAFAROV,
Member of Milli Majlis of the
Republic of Azerbaijan

Natalia A. SOKOLOVA,
Moscow State Law University
named after Kutafin, Russia

Vladislav L. TOSTYKH,

Moscow State Institute of
International Relations (University) of
the Ministry of Foreign Affairs of
Russia; Institute of Oriental Studies,
Russian Academy of Science

Natalia Yu. YERPYLEVA,
HSE University, Russia


https://jil.hse.ru/editorialcouncil
https://jil.hse.ru/editorialboard
https://jil.hse.ru/editorialcouncil
mailto:lawjournal@hse.ru
https://jil.hse.ru/index

Xypran BLU3 no mexayHapogHomy npasy / T. 3. Ne 2 (2025)
HSE University Journal of International Law 10.17323/jil.2025.v3.i2

CopepxaHue |/ Contents

UCTOPUA / HISTORY

10.B. ®orenbcoH | Y. Fogelson

[Moyemy OcmaHckas nmnepust coxpaHuna BepHocTb wapuary / Why the Ottoman Empire
remained faithful to Sharia PYC........ ..o 4

AKTYAJIbHBIE MPOBJIEMbI / TOPICAL ISSUES

B. B. BoiiHukoB / V. Voynikov

Mpo6nema andhepeHumanyn n guckpuMmHaumm B pamkax nonntukm EC B obnactu
nmmurpaunn n yeexuia / The issue of differentiation and discrimination in the EU
immigration and asylum pPoliCy PYC...... ..ot 26
D. Baktybekova / [. BakTbi6ekoBa

The notion of a dispute in determining jurisdiction ratione temporis in international
investment arbitration / MoHAT1e cnopa npu onpeseneHnn PUCAUKLUK ratione temporis B
MEXAYHapPOAHOM VHBECTULIMOHHOM @pOUTPAKE ENG.......iuieii i 51

TEOPETUYECKUE U3bICKAHUA / THEORETICAL INQUIRIES

A. Klemetiev / A. IN. KnemeHTLEB

ISDA master agreement as a source of lex mercatoria in the international derivatives
market / leHepasibHOe cornatieHve ISDA kak UCTOYHUK lex mercatoria Ha
MEX/AYHAPOAHOM PbIHKE AEPUBATUBOB ENG. ... ..ttt 79
A. . BacunbeB [ A. Vasiliev

lpaBoBOe 3Ha4YeHNe NOHATUS (PUHAHCOBbIX PbIHKOB B MEXAYyHapoAHOM (hMHAHCOBOM
npase / The legal meaning of the concept of financial markets in international financial law
Py G ettt 100

MPAKTUKA / PRAXIS

B. O. lanTéHok / V. Laptsenak

MexayHapoHble opraHu3aLm n MexXpernoHasibHble CBsI3W BO BHeLUHel cTtpaternn EC:
[ocTmkeHns 1 npobnemsl / European Union strategy in international intergovernmental
organisations and inter-regional relations: acquis and bottlenecks PYC...................... 117

TE3UCbI / NOTES

M. Galperin / M. /1. FTanbnepuH

Spirit of the Investor-State Dispute Settlement (ISDS) reform: insights and forecasts /

[Ayx pethopMbl cMCTEMbI yperyMpoBaHus CropoB Mexay HBecTopamu 1 rocyfapctsamu:
HaBMAEHNSA M MPOTHO3BI ENG.. ...ttt e 138



HayuHas ctaTtbsa / Research Article
https://doi.org/10.17323/jil.2025.28166

NCTOPWA | HISTORY

Mouemy OcMaHCKas UMNepusi CoxpaHuna BepHOCTb
wapuary’

HO. B. ®orenbCcoH

HauvoHasbHbIl NCCneaoBaTebCKuil YHUBEPCUTET «BbicLuas LwKona
3KOHOMUKM», MockBa, Poccus;
Konnervsi angokatoB r. Mocksbl «Bopo», Mocksa, Poccusi

yfogelson@hse.ru
ORCID: 0000-0002-5051-1402

AHHOTauuA

Ha npoTtsxeHunn Bcero cywiecTBoBaHna OCMaHCKON uMnepun wapmar octaBasics OCHOBOWA
rpaxgaHckoro npasa. B nepvog pagvkanbHbIX COLMaNbHO-3KOHOMUYECKUX pechopM,
M3BECTHbI Kak TaH3umar, npaBWTeNbCTBO VMnepun npeanarasno MOHOCTbIO U3MEHUTb
MMnepckoe NO3WTMBHOE MpaBo, BK/IYAsA W rPaxAaHCKoe npaBo, 3aMeHUB ero
nepeBoAHbIMK 3anafHbIMK aHasioramu. OfHako B cchepe rpaxaaHCcKoro npasa 0CMaHCKMM
npasoBeAaM yAanocb OTCTOATb CBOW NyTb pediopmupoBaHus. MycynbMaHCcKkoe npaBo, Kak
OCHOBa rpaxaaHCKoro npasa lVmnepumn, coxpaHunocb, XoTa U 6bl10 KOAUULMPOBAHO.
Takum o06pa3oM, NO MHEHWIO aBTopa, OCMaHCKoe O6LEeCTBO CAenasio CO3HaTesbHbIN
BblIOOP, OCHOBaHHbIi Ha [OBEpUW, KOTOpPOe HaceneHwe VMnepuy WUCNbITbIBAUSIO K CBOEW
npasoBoil cucTeme. B cTaTbe nokasaHO, Kak W MO B/AWAHMEM Kakux (hakTopoB
dhopmmpoBasioch 3TO foBEpPYE.

KntoueBble crioBa: OcmaHckas WMNepusi, Kpyr CnpasenMBoCTi, TaH3umar,
MyCy/fibMaHCKoe npaBso, Koaudmkaums

Ona ynTupoBaHuA: dorenscoH O.B. Mouemy OCMaHckasi UMMepusi coxpaHunia
BEpHOCTb Wapuarty. XKypHas BLU3 no mexdyHapooHomy npasy / HSE University Journal of
International Law. 2025. Tom 3. Ne 2. C. 4-25.

HOpuii BopucoBuy ®oresibCOH — JOKTOP HPUANYECKMX HAayK, Tpodieccop-uccefoBaresnb
[enaptamMeHTa NpaBOBOrO perynvpoBaHus 6usHeca (pakynsteTa npasa HUY BLD;
COBETHUK KOJI/1erv afBokaTos . MOCKBbI «Bopo».

%
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mailto:yfogelson@hse.ru
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Abstract

In the Ottoman Empire, until its very end, Sharia remained the basis for civil law. During the
period of radical socio-economic reforms (Tanzimat), the Imperial government proposed to
completely change all imperial positive law, including civil law, replacing it with translated
Western counterparts. However, in the field of civil law, the Ottoman jurists managed to
defend their path of reform. Muslim law, as the basis of the Empire's civil law, was
preserved, although codified. It was a conscious choice of the society. The author assumes
that the main reason for this choice was the trust that the population of the Empire had in
their legal system. The article shows how this trust was formed and what factors
influenced it.

Key words: the Ottoman Empire, circle of justice, Tanzimat, Muslim law, codification
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BeeaeHuve: anckyccusi o pepopMe rpaxaaHckoro npasa

Mepvog B unctopun OcmaHckol mmnepun ¢ 1839 no 1876 rog HasbiBaloT
TaH3MMaToM — BpeEMEHEM [/Tly60KMX COLNA/IbHO-9KOHOMUYECKUX pechopMm.
Pedhopmbl 3aTpoHynu u npaeoByto cuctemy Mimnepuun. B 1850 rogy 6611 NPUHAT
ToproBbIii KOAEKC, MPaKTUYECKM MOSTHOCTLI NepeBeAeHHbINn ¢ hpaHLy3CcKoro, B
1858 rogy — YronoBHbI KOAEKC, HE MOJSIHOCTbI, HO B 3HAUMTENbHOW YacTu
Takke npeacTaBnsABWIMIA coboil nepeBof paHuy3Cckoro kogekca. B cchepe
rpaXgaHckoro npaBa — rPaxaHCKoro (HeToprosoro) 06opoTa, NOMOXKEHUS
IOpUANYECKUX NUL, HACNeACTBEHHOTO, CEMENHOro npasa 1 Ap. — NPOA0/IKaIo
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felicTBoBaTb Mycy/ibMaHckoe npaBo'. OpHako Vmnepueli pykoBoaunn noaw,
cuMTaBLLMe, 4YTO OCMAaHCKOe rpaXAaHCKoe 3aKoHo4aTeNlbCTBO YycTapeno, a
MyCY/NIbMaHCKOe MpaBO CAepXWBaeT pa3BuTUEe SKOHOMWKM. OHW npegnaraniv
MONHOCTLIO 3aMMCTBOBATbL NPaBOBYIO cucTeMy ®paHLuumK, KoTopas B TOT Nepuos,
6blna 3aKkoHoAaTeNbHNLEen Mog B MpaBoBol chepe — No BCEMY MUPY FpeMesm
Kogekc HanoneoHa w© ocTajbHble 4eTblpe Kofekca, paspaboTaHHble
(hpaHuy3amm B nepuog ¢ 1804 no 1810 rog. Havbonee BAvATElbHbIM U3
NpogopaHLy3CKUX OCMaHCKMUX gesTenei 6bin1 Mexmen 3mMuH Anu MNawa — ogHa
N3 LeHTpa/ibHbIX danryp OCMaHCKo umnepun anoxun TaH3umarta, BblatoLmiics
avinnomart, npeactasnsaBmii OCMaHCKyo nMmneputo Ha MapwkckoM KoHrpecce,
KOTOpbI/i 3aBepwunn KpbIMCKyl0 BOIHY. B TOT nepuog OH HECKOMbKOo pas
cTaHoBW/ICA Benviknv Busmpem, TO ecTb [N1aBOii NpaBUTENbCTBA, @ CMEHSI/T ero
Ha 3TOM MOCTYy eAMHOMbIWAEHHMK — Mexmeg OmumH dyag Mawa. O6a
roCcyAapCTBEHHbIX AeATeNs cuntann, 4to obLierpaxaaHckuini kogekc Mmnepum
MOXHO NOAroTOBUTb, NepeBoAs C ppaHuy3ckoro Kogekc Hanoneowa, u
aKTVBHEeWLWMM 06pa3oM NpoaBUran aTy uaeto.

Nm Bospaxan Axmepn [xesger [Mawa, Takke BUAHbIA rOCY4apCTBEHHbI
featenb 1 uneH Boicwero coseta pedopm TaH3umara, ObIBLUMIA B TOT NEPUOL,
MUHUCTPOM  tocTuuun. [xkeaetr [Mawa v ero CTOPOHHUKA NpU3HaBasv
Heo6XxoauMOCTb KoaurKaLum rpaxaaHCcKoro npasa, 0f4Hako OHW CUUTasu, YTo
HET HyX[Abl B 3aUMCTBOBaHMAX 3apybexHOro 3akoHogatenbCcTBa, a KX
XaHaWTCKON LIKOMbI?, [AeliCTBOBaBWWA B TOT nepuod B VMnepwu, BrosiHe
MOXET W A0/KeH ObiTb KoauduumpoBaH®. MOCKO/IbKY BCE MOHWMaM, 4TO
Kogekc HanoneoHa ocHoBaH Ha Corpus luris Civilis (FOcTuHuaHoBom CBofe)
(Stewart, 2012, p.24), OxesgeT [lMawa B KayecTBe aprymeHTa B MOMb3y
Kogudukauum MycynbMaHCKOro npasa M oTKasa OT 3aumcTBOBaHusA Kogekca
HanoneoHa npusen cnegywulee paccyxgeHue. OH obpaTun BHUMaHWE, 4To
KOcTvHnaHoB CBog, 6bln1 cO34aH MO MOPYYEHWI0 BU3aHTUIACKOro Vmnepartopa
rpynnoin  3akoHoBefoB B KOHCTaHTMHOMOME, TakkKe Kak W npegsaraemas
[xesaet Mawoit kogndvkauma MycynibMaHCKOro npasa [o/hKHa COo34aBaThCs B
TOM Xe camMoM ropoge* rpynrnoii 3akoHOBedoOB MO nopyyeHuto CynTaHa.
Ho kogndmukauus KOcTuHmaHa vMena B CBOEV OCHOBE 3HaHUS U pasym, Torga
KaK MyCcy/nibMaHCKOe NpaBo ONvMpasiocb He TOMbKO Ha paunoHasibHbIe HaYana, HoO
MU Ha GOXECTBEHHbI Wapuar. VIMEHHO MO3TOMY CBOA, MYCY/IlbMaHCKOrO npasa
JomkeH n 6yger BO BceM npeBocxoauTb HOcTuHuaHoB CBog (Cevdet Pasa,

O Kogekcax TOrO nepuopa, [AeicTBOBaBLWMX B OCMaHCkoii umnepum cm.. O. Typad (2017,

c. 98-101).

[evicTBoBaBLUMiA B TO BpeMsi B IMnepun TONK Mycy/ibMaHCKoro npasa. O6 atom cm. Aanee.

3 O puckyccusix B OTHOLIEHMM nepeBofa Kogekca HamoneoHa unu xe CO3AaHWsi COGCTBEHHOTO
kogekca cm.: O. TypaH (2017, c. 100-102), R. Davidson (1963, p. 252-253).

4 B Crambyne, KOTOpblii BO BpeMeHa KOCTUHWaHa HasblBasicst KOHCTaHTVHOMONb.



1953, s. 64). Touka 3peHus Axmega [xesget Mawm nobeguna, n B 1868 rogy
Mnoj, ero pykoBoACTBOM 6bl1a cthopMUpoBaHa rpynna prucToBs®, NPUCTyNMBLIAS
K Kogudmkaumn feincTsoBaslUero B VMnepum mycysibMaHckoro npasa. Cam
[xesaet Mawa fan BbICOKYIO OLEHKY KBaNMUKaLumy YeHoB rpynnbl, OTMETUB:
«B epynne yyeHbix, co30aHHOU 100 MOUM CKDOMHbIM PyKOBOOCMBOM, COCMOSI/IU
camble Bbloarowjuecst npasosedbl U camble biecmsiwjue yMbl CBOE20 BPeMeHU»
(Cevdet Pasa, 1953, s.63). CosgaHHas uMu Koaudmkaums nosnyyuna B
AanbHeliwem HasBaHue Mecelle-i Ahkam-i Adliyye. Mbl Ha3biBaeM 3TOT KOAEKC
Magxanna.

Mouemy e OcmaHckas wMnepus Bblbpana nyTb  Kogudmkauum
MYyCy/IbMaHCKOro npasa, a He hpaHLy3CKuii KOAEKC, KOTOPbIA K TOMY BPEMEHM
ceba npekpacHO 3apeKkoMeHOoBas1 M aKTMBHO NPOABWUrasiCA NpaBUTENIbCTBOM
CTpaHbl? 1, KOHEYHO, HE COMHEBAOCb B TOM, YTO MpPaBO — BIOJIHE CBETCKOE
couuanbHoe fIBNeHne, 0fHaKo, Ha MO B3r/sf, «60XKeCTBEHHOCTb» NCTOYHUKOB
MYCY/IbMaHCKOro npasa, Mno-BMAVMOMY, Cbirpasia HEMasIOBaXKHYIO POJib B 3TOM
BblIGOpE, UTO ByAeT NokasaHo Jasiee No TEKCTY CTaTbMu.

B 97Ol cTatbe A WCXOXY W3 TOrO, 4YTO [NaBHYl0 pPOSb B OTKase OT
KONMpoBaHWA 3anafHoro obpasiia n CoXxpaHeHUM HaLMOHaIbHOTO MPaKAaHCKoro
npaBa CbIrpasio [JoBepue: MpakTMYeckyn Bce nogdaHHble Mmnepun, kak
MyCy/ibMaHe, Tak 1 HeMyCy/fibMaHe, BepUn B CNpasBeL/IMBOCTb CBOEN NPaBoOBOW
CUCTEMbI, OCHOBAHHOI Ha MyCy/bMaHCKOM npaBe. [anee B cTatbe s NOKaxy,
kak (hOpMMpOBa/ioCb 3TO [AOBepue, Kakyl posfib 34eCb Cbirpasii OCHOBHblE
UCTOYHWMKN MYCY/IbMAHCKOrO MpaBa, WX «OOXECTBEHHOCTb» W  MEXaHW3Mbl
pasBuTUSA NpaBa, a Kakyto posib — AeliCTBUS BNacTel.

OOVH M3 KPUTUKOB TakKoro OOBACHEHWS MPUYMH COXpaHeHus B ViMnepum
MyCy/IbMaHCKOr0 npaBa B rpaxaaHCKoii cdiepe BbIABUHY C/edyoLmnia
aprymeHT: ewe 3agonro go pecopm XIX Beka npaBoBoe pasBuTue Vimnepuu
OTOLL/I0O OT WC/aMCKOro npasa, KOTOpPOe COXpPaHWI0 CBOW NO3vuuv Nvb B
cdhepe rpaxgaHCKoro npasa M npasBa JIMYHOTO cTatyca. [1o3Tomy BMosHe
3aKOHOMEPHO, YTO VHble OTPac/N npasa GbINN TOTOBbI A1 BOCNPUATUA dipaH-
Lly3CKMX 06pas3LioB, TOrAa Kak B rpak4aHCKOM MpaBe NPOoAo/Kasio AeACcTBOBaTb
ncnamckoe npaso, BMNOCMEACTBMN KoauduumpoBaHHoe B Mamxanne. Te3nc o
TOM, YTO «yX€ [aBHO... NPaBOBOE Pa3BUTWE MMMNEPUN OTOLLUIO OT UCMIAaMCKOro
npasa» HeBepeH. [laniee OyAeT NMokasaHO CO CCblIKaMW Ha COOTBETCTBYOLLME
MCTOYHUKKN, YTO MYCY/IbMaHCKOe Mpaso C Hayasla OCMaHCKUX 3aBoeBaHuii 1 go

Mpynna no-TypeLkun HasbiBasiace Cemiyet-i iimiye (Ikemuitet-u Nnbmuiie) — Tak ee HasbiBas cam
[xesgeT Mawa (cM. ganee). HasBaHne MOXHO NepeBECTU C TYPELKOro, Hanprmep, Kak «Hay4yHoe
006LLIeCTBO», HO S CUMTat0, YTO Nyylle NePeBOANTL 3TOT TEPMUH Kak «rpymnna yYeHbIX», NOCKO/bKY,
Ha Moii B3rnsiA, Takoii nepeBof B 6ObLUei CTeneHy COOTBETCTBYET (DYHKLMOHaTY 3TOW rpynnbl
IOpUCTOB. B nuTeparype aTy rpynny 4acTo HasbiBaloT Komuccueii no paspaboTke Mamkanbl, Tak
Kak oHa 6blna co3gaHa upmaHom CyntaHa.



pecopm TaH3MMaTa oOcCTaBasiocb (OyHOAMEHTOM BCEl MNpaBOBOW CUCTEMbI
Vmnepun. [eicTBUTENbHO, HEKOTOPble acnekTbl COUMasIbHOW XWU3HW, Takue,
HanpumMep, Kak rocyfiapCTBeHHOe ynpas/ieHne, Haloroob/10kKeHre, KOHTPO/Ib 3a
3eMefibHbIMM  pecypcamMu, He SABASA/UCL NPegMETOM perynivMpoBaHus Kiac-
cumyeckoro ucnamckoro npaea. OgHako pab6otbl VI6H Tanmuiia (1263-1328) un
ero nocnegosatenieii B 3HAYNTENbHON CTEMNEHU BOCMOMHWAW 3TOT NpobGen
(Terzioglu, 2021). OcmaHcKue HpUCTLI (Tak Ha3biBaEMbIE NO3AHME XaHaduThbl),
0 [eATeNIbHOCTM KOTOPbIX peyb NOWAET Aasiee, pasBuav 3TO Hanpas/ieHve B
OCMaHCKOW npaBoBoil cucteme. Te cdiepbl, KOTOPbIE BCE Xe He GblN 0XBaYeHbI
MYCY/IbMaHCKUM NpaBoM, PerynMpoBasinCb MPaBoM «opdoun». HopMbl «opdom»
[JOMKHbI BbIIN COrnacoBbIBaTbCA C Wapuatom. OCHOBOM OCMaHCKO NpaBoBOW
CUCTEMbI OCTaBaI0Cb NPaBO «LUEPU», Kak HasblBa/Iv LLapuar.

1. CeAuleHHble TeKCTbl. [TpaBocygme B Knaccuyeckom ncnave

Mo npeacTaBneHVAM MyCyNbMaH Lwwapuatr — MyTb NPaBWIbHON XU3HN —
COLEPXKUTCA B [ABYX OCHOBHbIX CBALLIEHHbIX WCTOYHMKax: KopaHe u CyHHe
Mpopoka®. MycynbMaHCKMe YueHble CUMTalOT M [10KasblBaloT, YTo 06a 3TUX
UCTOYHMKA SIBMSIKOTCS ayTEHTWYHOM OOXEeCTBEHHOW peubld U B HUX Asiiax
coo6LWMN NIoAAM MpaBuia nNpaBefHON U cnpasBefnBoi XusHu. Bece npasuna
COLEPXATCA B [aHHbIX UCTOYHMKAX /iM60 B SIBHOW, NGO B CKpbITOl hopme.
[eno nwogei, yyeHbIX-NpaBoOBeAOB, W3B/eYb 3TW MpaBuia U3 CBALLEHHbIX
TEKCTOB NyTEM paccyxieHuii. [N BbiBEAEHUS NpPaBu/a UCMOMb3YHOT pasHble
METOAbl PacCyXAEHWn, a NHOr4a W Apyrme UCTOYHWMKWU, Takume, Hanpumep, Kak
opd (06blyait), MHeHus 6nvxaiwmx CcnoaBWXHKWKOB [popoka (caxaboB) K
Apyrue, HO 3TW MCTOYHWKM BTOPOCTEMNEHHbI, OCHOBHbIE — CBSILLEHHbIE TEKCTHI,
KOTOpble MONb3YTCA Yy MycynbMaH 6e3rpaHuyHbiM aoBeprem. COCnoBuMio
YUYEHbIX TaKkKe [OBEpstT, MOCKO/IbKY OHM CheuvasibHO yyarcs W3B/eKaTb
npasuna nosefgeHus n3 KopaHa u CyHHbl Mpopoka. V3BneveHHble npasuia
Ha3bIBAIOT (PUKXOM, SIB/ISOLMMCS YaCTbi0 BEYHOMO M HEM3MEHHOTO Luapuara’.
YueHbIX-NpaBoOBEeA0B, pPa3BMBaBLUNX (PMKX, Ha3biBAKT hakmxamu, a BbIBOAbI,
KOTOpble OHW OOPMYNUPYIOT B pe3yfbTaTe aHanm3a CBALEHHbIX UCTOYHUKOB 1
CBOMX paccyxgeHuii, — gpetBamn. ®ukx, No CyLecTBy, COCTOUT U3 cObpaHuii
goeTs.

Kak n B n060ii penurun, B MUciame C/IOXWUINCbL HECKOSIbKO Hamnpas/ieHui
Hay4YHO-PENIMTMO3HON MbIC/IM, Pa3NNYaBLLMXCA WCMOSb3YEMbIMUA BTOPUYHBLIMMN

CyHHa lMpopoka — 370 XW3Hb [popoKa, N3/I0KEHHAs B pacckasax 0 ero NocTyrnkax v u3pevyeHnsx.
DTN pacckasbl Has3blBAKTCA xaaucamu, W cobupaHue, M3ydeHue U cucTemaTmsauusi Xaaucos
ABNAETCA OAHUM U3 BXHENLUVX HANPaB/IEeHN NCNaMCKON OPUANYECKOl HayKK.

7 2To BecbMa W BecbMa KOHCMEKTMBHOE OMnucaHue TOro, Kak pasBMBaETCsi MyCy/lbMaHCKoe npaso.
$1 roBOpI0 3[€Cb O CyHHWUTCKOM ucname. [lpyrve HampasfieHUsi NCNaMCKOM MbIC/I B HaCTOsLLE
cTatbe pasbvparbcsi He OyayT.



UCTOYHMKAMWN W MeTOo[onornelt paccyxaeHuin. OHM HasbiBa/IMCb Masxabamu
(TONKM “AW LWKONbI MCNaMCKON Mbicnuv). epBoHaYa/lbHO TakuX LIKOA 6bl10
6onble ABaguatM, HO KO BpeMeHu co3gaHus  OCMaHCKoh  umnepun
COXpPaHUNCb TOMIbKO YeTblpe LUKOMbl, Ha3BaHHble MO MWMEeHaM CBOWX
ocHoBartenei: manukntbl (Manuk nbH Axac), waduutsl (Myxammazg néH iapuc
aw LWadmu), xaH6anuTbl (Axmag W6H XaHb6anb) U xaHaduTbl (ABY XaHuda)®.
B OcmaHckoin umnepun geinctsoBas xaHadmTckuii cmkx. Kak Oyaer ckasaHo
Janee, O4HUM U3 BaKHbIX (DAKTOPOB [OBEPUS K MYCY/IbMaHCKOMY pasy B
OcmaHCKOW  vMnepun  SBAsnacb [AesATeNbHOCTb  (hakMxoB  3TOW  LUKONbI
MYCY/IbMaHCKOro npasa.

Naeanom mMycynbMaHCKOro rocyapctea, Kak Mbl 3HaeM, ABNAETCA Xanmdar
(BennbxayseH, 2018, c.8-9), n nostomy B 06O MyCy/IbMaHCKOI CTpaHe
npasneHve  6e3ycnoBHO  aBTokpaTtuyeckoe.  OfHaKo  HeobXOAMMOCTb
cornacosbliBaTb CBOM  pelleHuMs C  apuatom  MopoX[ano  3/1eMeHT
«KOHCTUTYLIMOHHOCTM» B 3TOM MpPaB/ieHun, a haknuxy BbINOMNHANN POSib CBOErO
poAa «KOHCTUTYLMOHHOM NapTum», HacTaMBast Ha COOTBETCTBUM MPUHUMAEMbIX
peweHuid wapunarty. Takum 06pasoM, CO34aBa/iCA HEKOTOPbIA NpPOTMBOBEC
aBTOKpATUYECKUM TEHAEHLUMSAM, a Hapoh Mnonyvyas Kakytl-TO rapaHTuio
6e3onacHoctn (YoTT, Kakna, 1976, c.64). 9T1a oTHOCUTE/IbHas He3aBUCMMOCTb
MYCY/IbMaHCKOro npaBa OT BnacTeid, OT AO/MKHOCTEN, OT cTaTtyca uam 6orarctea
nopoxgana [OnonHuTenbHoe (B [ONO/IHEHME K aBTOPUTETY CBALLEHHbIX
TEKCTOB) [lOBEPUE NIOAEN.

OyeBNAHO, YTO Y MPaBOBEPHOrO MyCy/lbMaHWHA He BO3HUKas10 Bonpoca o
TOM, NOYEeMYy OH [O/XeH cobnwogatb HOpMbI LWapuata. Ho BnosmHe mor
BO3HVKHYTb BOMPOC: @ He owubcs M hakmx, K KOTOPOMY MYyCY/IbMaHWH
obpatunca 3a pasbACHEHMSIMWU 3TUX HOPM? VI3BeCTHbIl uccnegoBaTesb
MyCy/ibMaHCKoro npasa b. Balicc onvcbiBaeT kasyc 0 pasfernie HacneacTsa, rae
CTOPOHbI crnopa nosyynnn pasHble OeTBbl OT pasHbiX (akMxoB U Tak U He
cMornv nmpuiAtu K cornacuio (Baiicc, 2008, c.214-217). CuTyaums, korga oT
pasHbIX (hakMxoB MOXHO MOAYyYUTb pasHble PeTBbl, MOpoXAaeT npobnemy
[efCTBEHHOCTU HOPM  MyCy/lbMaHCKoro npasa. Ecnu Bo3HMkaeT cnop u
CYLLIECTBYET HECKO/IbKO Pas3/INyHbIX (DETB, BbIBEAEHHbIX A1 PELUeHUS 3TOro
crnopa, To Kakyl 13 HUX NpUMeHATL? Bonee Toro, faxe Npyu e4UHCTBE MHEHWI
hakmxoB MX NO3WMLMA MOr1a He coBnajarb C MHEHMEM TeX, KTO LO/KEH Obin
NCNOJTHATL 3aKOHbI U CyfebHble pelleHns — C MHEeHeM npasuTtenei.

B cBfilLEHHbIX TekcTax Masio M B BecbMa 06Lieil chopme packpbiBaeTcs
npobnema paspeLleHns CrnopoBs, eCTeCTBEHHbIM 06Pa30M BO3HMKAIOLLMX MeXay

8 B ucnamckom cnosape (VMcnam. SHumknoneguueckuii cnosapb, 1991, c.152) umeetca cTaTbs
MA3XAB. Takke B 3TOM U3[JaHNN €CTb CTaTbl O KaXJOM U3 OCHOBATE/NeN YeTbIpex K1acCuyeckmx
Ma3xaboB MyCy/IbMaHCKOro dmkxa.



nogbmn. BKopaHe — cypa 4 aAt 58 — ckasaHo: «Koeada X rpudemcsi sam
cyoums Mexady /1l00bMu, 110 cripased/siusocmu cyoume» (KopaH, 2024, ¢.117), n
ansa KopaHa 3TO [0BO/IbLHO TWMWYHOE YKasaHWe B OTHOLIEHWW Cy[encTBa.
OueBnaHo, 4YTo B KOopaHe HMYero He cKasaHo M He MOr/10 6bITb CKasaHo O TOM,
Kak 3acTaBuTb YesioBeKa WCMOMHATb MpaBuia WU pelleHns cyaa, ecivi OH He
Jenaet atoro fo6poBosibHO. Mo3aToMy NpobiemMbl Takoro poja peLlasnnch, Kak
ceiluac NpUHATO roBopuTb, ad hoc. WN3HavasbHO CMOpHblE BOMPOCHI JINYHO
paspewan cam [lpopok. BnocnegctBunm OH CTasl  HanpasiATb  CBOUX
CNOABWMXHUKOB B pa3Hble YacTu CTpeMuTeslbHO pa3pacTasLuUerocs rocygapcrsa.
Bo3Huknu ucnamckme cygpn — kaau (Micnam. SHUmkoneamMyeckuii cnosapb,
1991, c.125), HO MX MOMHOMOYUS He Be3de U He Bcerga 6bl/IM O4MHaKOBbIMM.
Cuntanocb, 4YTO Kagu CyguT, OnMpasicb Ha MyCYy/IbMaHCKOe MpaBo, XOTS Kaau
MCNonb3oBa/IM  Takke W obblbali  (opdh), a wHorga WM CO6CTBEHHOE
npeacTasfieHVe O cnpaBegsmBocTW. Kaan He Bcerga [AeincTBoBasivi COM/1AacHO
umewwmmMes dqetBaMm, M He Bcerga peweHus kagn u eTBbl  (haknxoB
BbIMOIHANNCEL TEMU, KTO A0/KEH Bbl UX UCNONHATL. PacckasbiBatoT, Hanpuvep,
O TakoM c/lyyae: «00Ha XEeHWUHa BblWa 3aMyX 3a HepasHo20 el o
MPOUCXOXO0EHU; ee podudu nompebosasiu Om Kaou pacmopXeHuUsi 3moz20
bpaka, Ha 4mo mom, OOHaKo, He rowes1, He NOOYUHUBWUCL 0&axe U MNpsiMoMy
npukasy npasumesis. Tozda npasumesib caM passes ux. B daHHOM cryyae
CMOJIKHY/IUCL 08a MUPOBO33PEHUS: PbIUapPCKOE MUPOBO33PEHUE CMapo20
apabckozo mupa u 0eMoKpamuyeckKkoe — ucsiama, Cyousliee He Mo Kposu, a rno
6nazovecmuto» (Meu, 1973, c. 183). U Takune ciyyvam 66111 HE eANHUYHBIMMN.
MoaToMy napasieNlbHO C cyAgaMu Kaau B 6GOMbLUMHCTBE MYCY/IbMaHCKMX
CTpaH CyLecTBOBa/IM elle M MasaMM — BefoMcTBa Xanob. Kak nuwer
weelLapckiii  BoctokoBed A. Meu, B MasaMm nonajano «Bcsikoe 0ero,
paspewums KOmopoe Kadu 6b1/10 He 1100 CU/Ty U paspeliums KOmopoe 00/MKEH
6b1/1 KMO-mo, umerowuli 6osbwe sracmu» (Meu, 1973, c. 195). O6 3aToit ponu
Masa/iMM MUWYT 1 Apyrve aBTopbl, OJHAKO Yy MasaiuM 6Oblna ele ofHa
dyHKuMa. B MycynbmaHCKOM MpoLecce He npeaycMoTpeHo obxanosaHue
pelweHnii kagn. Ho dpakTnyeckn MmasasiM paccmaTpyBasin He TOMbKO peLleHmns,
KOTOpble Kaau MO KakvM-TO MpuUYMHaM He MOIM PacCMOTPETb, HO OHWU
3aHUMa/IUCb TaKKe MEepPecMOTPOM BbIHECEHHbIX Kaau pelleHuid. Masanum B
CBOMX peLUeHNsX He OblIn CBSA3aHbl MYCY/IbMaHCKMM NPaBOM, Y OHW SIBAS/IUCH
He cygamy B MNOIHOM CMbIC/ie CNoBa, a BeoMCTBaMu afMuvHUCTpauuv
(KoyncoH, 2013, c. 130). No3atoMy He BO3HWKas10 Npobnembl NPUHYAUTENIBHOMO
UCMOMHEHNSA peLUeHni masannM. T BeAOMCTBa CyLLEeCTBOBa/IN C CyJamun Kaam
«B6OK 0 60K, npudemM hyHKUUU UX HUKO20a He OblIU YeMKO pa32paHuyeHbl»
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(Meu, 1973, c. 195). OueBuaHO, YTO Takas opraHusaLus paspeLleHust cnopos®
3HAUYNTE/ILHO CHWXasla JOoBepue Nogein K MycynbmaHckoMmy npasy. Kak 6yaet
rnokasaHo pJasnee, 3TOT Napas/ieNnMsM u Oy6nvpoBaHue CcyaebHbIX yHKUuiA
6b111 B OCMaHCKOM MMNepMn NoIHOCTLH YCTPaHEHbI.

2. KaHyHbI CyntaHa

Knaccuueckoe Mycy/nbMaHCKOe MpaBO OPWEHTUPOBAHO Ha perynvpoBaHue
B3aMMOOTHOLLEHWIA MeXAy NoAbMU, HO HE MEXAY NoAbMU U BNacTblo. To, UTO
Mbl CEroAHA HasbliBaeM My6/NYHbIM MPaBOM (Hanpumep, HakasaHusl, Haloru
T.M.), COCTaBMSIET HE3HAUYUTENbHYI 4YacTb MyCY/IbMAHCKOrO npasa Mo BrosiHe
04YeBUAHbIM MpUYMHaM. BnacTb B xanudpate npuHagnexuT Annaxy, a xanud
BbICTYNaeT NMWb Kak Ero HamecTHUK. O Kakux B3aMMOOTHOLUEHUSIX C BNACTbIO
MOXHO FrOBOPWUTb, KPOME MOJIHOTO U 6E3YC/IOBHOMO NOBUHOBEHMA? TEM He MeHee
B Nt060OM rocyfapcTBe Heu36eXHO BCTAlT BOMPOCHI, CBSA3aHHbIE C CUCTEMOIA
npaeneHns (LeHTPasIbHOTO 1 TEPPUTOPUAIILHOIO), CO0POM HASIOTOB, KOHTPOSIEM
3a WCNOMb30BaHMEM 3EM/IM Kak HEBOCMOJIHMMOrO pecypca, HakasaHusimu 3a
NPOCTYNKNW U nNpecTynneHns. [lo3aToMy MycCy/lbMaHCKMe Yy4yeHble Oblnu
BbIHY)X/€EHbl pa3pabaTbiBaTb 3TV acnekTbl B3aWMOOTHOLUEHWIA Bractm u
noaaaHHbIX.

MycynbmaHcKasi npaBoBas Hayka BK/OYAET cheuuasibHblli - pasgen,
MOCBSILLEHHbIVi BONPOCaM TOCYAAapPCTBEHHOIO YMNpaB/ieHns — «cuiisica», 4To B
[lAHHOM  KOHTEKCTe 03HauyaeT WCKYCCTBO YMpaB/ieHus rocyaapcTeom™,
B OcMaHCKOn UMNepun ecTeCTBEHHbIM LIEHTPOM COCPEeAOTOYEHMST BMacTu
agnancsa CynrtaH. Mo BO33peHNsIM NCNaMCKUX YYEHbIX OCHOBHOI Liefbio /1t060iA
BNacTu SABNSIETCS CNpaBef/IMBOCTb W MpaBocyave. W3BeCTHbI pOCCUIACKMiA
Tiopkosior  M.C.Meliep Tak OxapakTepusoBasi OCHOBY MyCY/lbMaHCKONA
«cuiisicbl» B OCMaHCKoi umnepun: «CysimaH 3aHUMasl YeHmpasibHoe Mecmo 8
¢hopmupyrowjelicsi cucmeme yrnpassieHUsi ocMmaHckoli depxasol. CoasiacHo
mpakmamam Huzam anb-Miosibka u anb-lazanu™, e2o ocHosHasi 06s13aHHOCMb
cocmosina 8 obecriedyeHUU crpasedsIuUBOCMU U Mpasocyous. dmu MoHMuUs
cBA3bIBa/IUCL Mpexoe Bce20 C oxpaHol 06WecmBseHHO20 ropsioka, C

° Kak M B cflydae C pasBUTMEM MYyCY/IbMaHCKOTO MpaBa, OpraHW3auusi CyfOB B K/1AacCUYECKOM
ncname 3fech onvcaHa BeCbMa KOHCMEKTUBHO.

0 «B npumeHeHUU K /I0dSIM U/l 20podaM culsica CmMaHoBUMCSI UCKYCCMBOM YNpasieHust umu
makum obpasom, 4mobbl criocobcmsosams ux 61azonosny4uto...» (Najjar, 1984, p. 92). 3gecb n
fanee No TeKCTy cTaTby LMTaTbl M3 WCTOYHMKOB HA WHOCTPAHHOM si3blke BOCMPOW3BOAATCS B
nepeBsoAe asTopa.

' Huszam asnb-MtonbKk — U3BECTHbIV MyCyNbMaHCKWii fesTeNb, HanucasLunii B koHLe XI Beka KHUry
Cuscet-Hame (KHura o npaBneHwn), [0 CWX MOpP MO/Mb3YHOLLYIOCS aBTOPUTETOM Cpeau
MyCyNbMaHCKVX MblcAnTenein. Aby Xamug anb-rasan — oanH U3 N3BECTHERLLNX MyCyIbMaHCKNX
y4eHbIX KoHUa XI — Hayana XIl Beka, aBTOp OrPOMHOTO YMC/ia COMMHEHWIA MO MCIAMCKOMY Npasy U
nonuTuKe.
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rnpedomspaujeHueM He3akKoHHbIX oelicmsuli cO CmMOpPOoHbI rpedcmasumesneli
snacmeli, OCOB6EHHO C HedonyweHUeM 4Ype3mMepHo20 OO/IOKEeHUs Haso2amu
patismos**» (Meiiep, 1990, c. 50).

CBou 06sA3aHHOCTM obecneumBaTtb CrnpasBeisMBOCTbL UM npaBocyaune
ocMmaHckuii  CynTaH peasM3oBbiBa/l, BO-MEPBbIX, HasHa4as M CcMewas
[JOMKHOCTHBIX /1L, @, BO-BTOPbIX, M3[aBas pas/iMuHble yKasbl U MpMaHbl.
O6uweoba3atenbHble  yKasbl  Ha3blB&/IMCb  KaHyHamu. VHorga  KaHyHbl
CMCTEMATU3NPOBA/INCE W OObEAUHANICL B CBOAbl, KOTOPble Ha3blBAIUCH
KaHyH-Hame. CofepxaHue KaHyHOB noj/iexano 06sa3aresibHoMy JOBEAEHUNIO O
cBefleHns Hapoga. KaHyHbl 3auuTbiBasIM B NY6/IMYHBIX MecTax [POMKUM
roflocoMm, W KaxAblii XuTenb WMen npaBo noTpebosatb B cyde wam
rocyfapCTBEHHOM YuUpeXxAeHnn KOMuil KaHyH-Hame 3a Hebonblyl nnarty
(NTbtonc, 2024, c. 33). MepBbIli U3 U3BECTHLIX HAM 0OLLENMMNEPCKNX KaHyH-Hame
usgan CyntaH Mexmeg Il ®datux®. Mpu 3TOM, Kak MULIET COBETCKWUiA
BOCTOKOBef-ocMaHncT  A.C. TBepuTUHOBa, €CAM  ONyCTUTb  BCTYrJ/IeHWe
COCTaBUTENSA 3TOM0 KaHyH-Hame, TO COOPHWK HauMHaeTCA Tak: «3dma KHu2a
3aKOHOB SIB/IIEMCS 3aKOHOM Moe20 omya u deda. OHa makxe ssfssiemcs u
MOUM 3aKOHOM. Mou csiasHble MOMOMKU U3 [OKO/IEHUSI B [MOKO/IEHUE [1yCmb
delicmsyrom 8 coomsemcmsuu ¢ HuM» (UAT. No TBepuTuHoBa, 1969, c.8).
OTciofa Nerko noHATb, noyemy B OCMaHCKOW MMMNepun CUCTEMY YKasoB W
hvpmMaHoB, UHOrAa CBEAEHHbIX B KaHyH-HaMe, HasblBan «opdin» — 0ObIYHbIM
npaBoM WM NPaBOM, OCHOBaHHOM Ha 0bbivae (opd).

OCHOBHblEe HOPMbl 3TOTO «CY/ITAHCKOrO npasa» wWnuM npasa «opcus»
Kacasmcb UMEHHO Tex cdiep, B KOTOPbIX MyCy/ibMaHCKOe NpaBo He paboTasio, TO
eCcTb  opraHusauuMu  ynpaefeHusi,  Ha/IOTO0B/IOKEHNS,  KOHTPONA  3a
NCMONb30BaHNEM 3EM/IN, HaKa3aHus 3a NPecTynaeHns n NpocTynku. MNpu aTom
CyLLeCTBOBa/IO BMOJIHE WCKpeHHee YybexaeHne, 4TO BCe 3TV HOPMbl He
co3faBa/iMCb, KOorga [An1A 3TOr0 BO3HMKA/ NOBOA, HO B3ATbl M3 0OblvaeB
npeakos. Hanpumep, ocMaHbl BBEM HasIOr006/I0XKEHNE Ha OCHOBE CTPOroro
yyeTa uMyLlecTBa B CheumasibHbIX perncrpax «taxpup gedrepu», Kotopble
Benucb UeHTpanmnsosaHHo (Cosgel, 2004, c.87-100). Ota npakTuka 6blna

yHacnefoBaHa OT CEfbKYKOB — MPEALWECTBEHHNKOB OCMAaHOB Ha JaHHbIX
TEeppuUTOpUsX, a LUeHTpa/n3auusi Ha/IoroBOr0  afMUHUCTPUPOBAHUS 1
BbIBElEHUE €ro WU3-Moj pPykM MeCTHbIX Bracteii — He 6onee uem

opraHu3aunoHHoOe yao6CTBO, HMKaK He 3aTparvBarolee ApeBHuii obblyaii. A To

Paliatamy Ha3sblBa/IM NoJaTHOe HaceneHve Vimnepun.

¥ Mpasun ¢ 1451 no 1481 rogpl. Mpo3sulie «datvx» o3HauaeT «3aBoeBare/ib». VIMEHHO 3TOT
CynTtaH B 1453 rogy ocafwn n B3s/1 KOHCTAHTMHOMO b, HA YEM U 3aKOHYU/Iacb UCTOpUSA BusaHTtuu.

4 MHe He yfasioCb HaiiTV B OTKPLITOM JOCTYNeE NOJHbIN TEKCT KaHyH-HaMe Mexmeaa Il daTtuxa Hu Ha

TYPELKOM, H/ Ha aHI/IMIACKOM si3blkax. Ha pycCKkOM si3blke MMEETCS /IMLLb «BOJIbHbIA NepeBoA», Kak

onpegenun ero cam asTop. MNo3aToMy A UCNO/b3YH 34EeCb HE NPSMYLO, & KOCBEHHYHO CCbINKY.
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06CTOATENLCTBO, UTO 3TO  OpraHM3auvoHHOE HOBOBBEAEHWE — SIBUOCH
WHCTPYMEHTOM >XECTKOW LieHTpanusaumn rocyfapctea, TO €CTb MO CYLLECTBY
N3MEHWO ero NoIMTUYECKNIA CTPOIi, — pe3y/ibTaT eCTECTBEHHOIO X04a BeLLel,
a He Ybe-TO peasIM30BaHHOE HaMepeHue.

Takum 06pasom, NnpaBoBast cuctema OCMaHCKON MMNepun cocTosinia U3 AByX
yacTeii — Mycy/NibMaHCKOro npaea Wu, Kak ero HasblBasiv, npaea «iepu» (oT
«lwlapuat»), U kaHyHoB CynTaHa WAM, Kak WX HasbiBaM, npaBa «opchm»
(oT «oph» — 06blvail). B oTMune oT MHOTMX APYrMX MYCYNbMaHCKUX CTpaH,
rae 3TM CUCTEeMbl 4acTO CYLLEeCTBOBa/IM MapasifienibHO M He3aBUCMMO Apyr OT
apyra, B OCMaHCKO/ MMMEpUN OHWM (PYHKLMOHMPOBa/IM COracoBaHHO. 3JTO,
npexae Bcero, Oblna 3acnyra OCMaHCKMX OPWCTOB, KOTOPble BXOAWIN B
coc/oBue UbMuiie (OHU XXe MMEHOBA/TUCH «YNEMbI»).

3. NpaBoBeAbl U BNacTb

B OcmaHcKoli umnepun CyLecTBOBa/l0O [OBO/ILHO XECTKOe [JefleHne Ha
COC/0BUSA. B KOHTEKCTE 3TOro MCCrefoBaHUs 0CcoObIi UHTEPEC BbI3bIBAOT ABa
COC/IOBMS:  «U/IbMUIAE» — COC/IOBME YYEHBIX-Y/IEMOB WU «acKepu», WIn
npasBsAWMiA Knacc, agMUHMCTpauus. B 3anoxy 3aBOeBaHWA CNOBOM «acKepu»
Ha3blBa/IN BOEHHbIX; B MUPHOE BPEMS OHW NPEBPaTWIUCL B YNpPaBneHLUEeB
(NcxaHorny, 2006, c. 345, 375-389).

FnaBoit cocnoBusi unbMmuiie (yNnemoB) SBASNICA BEPXOBHbIA  MyqTUIA,
KOTOPpbIi B OcMaHcKoi nmnepum HasblBaJICA Lex-ynb-ncnam.
Leix-ynb-cnam 1 BCe  COC/IOBME  YYEHbIX-YNIEMOB,  Pa3BMBAIOLLMX
MyCy/lbMaHckoe  npaso, paboTanM  He3aBUCMMO OT  MpaBuTENbCTBA.
LLleix-ynb-ncnam He BXoAWI B cocTaB [luBaHa, KOTOPbIA BO3rnaensan Benvkuii
Bu3vpb ¥ KOTOpbIA, MO CYLIEeCTBY, SBAAACSA NPaBUTENbCTBOM WUMNEPUN.
ViccnepoBatesibHMLa OCMaHCKOW KynbTypbl P. Jblonc Tak onucbiBaeT NOOXeHe
LWelix-ynb-ucnama B cuctemMe BnAactu: «lllelix-yab-ucnam Bcezda uzpas
6onbWyw posib B cucmemMe slacmu  uMmnepuu... Ha Hem nexana
0mBemcmBeHHOCMb 3a 06bsB/ieHU€e BOUHbI... K HeMy obpawjanuck makxe 3a
akcriepmHoli oyeHkol coomsemcmsusi KaHyHa... HopMmam Wapuama. Beob
welix-y/ib-ucaam 6bi/1 XxpaHumesieM U 2/1asHbIM MO/IKoBame/1eM CBAUWEHHO20
3aKOHa, OH bbl1 cosecmbito CysimaHa U OOHOBPEMEHHO rpedcmassisi/i coboli
dyxosHbili npomusosec Besukomy Busupto» (Nletouc, 2024, c.32). Tak,
HanpvmMep, N0 OAHOMY W3 CMOPHbIX Bonpocos Lenx-ynb-ucnam 36yccyyn
acheHan™® ckaszan: «Ha npomusopedawjee wapuamy peweHue He Moxem 6bimb
Bosu CynmaHa» (WcxaHorny, 2006, c. 332) M COOTBETCTBYHOLUIA KaHyH He
BCTYynMA B cuny. bonee Toro, kak nuweTt Typeukuii mnctopuk P.LUeHTopk:

15 326yccyyn adeHaM (Takke M3BECTHbIi kak Xomka Yenebyu) — OAWH M3 CaMbIX W3BECTHbLIX
LWeiix-ynb-ncnam OcmaHckoii umnepum npu CyntaHax Cyneiimare | KanyHu u Cenvme 1.
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«Ulelix-ynb-ucnam umesn npaso csepeHymb CysimaHa, €c/lu OH pewas, 4Ymo
CynmaH 6osbwe He nodxooum 0715 amoli do/mkHocmu. OK0/I0 mpemu BCEX
ocmaHckux CynmaHos 6bilu  cBepeHymbl  themsamu  welix-y/b-ucaama»
(Senturk, 2013, p. 49).

AHIVACKMA  cneuynannucT no OCMaHCKo uctopum A. JInbbep 3ameTun
cnepyowee: «bosbwumM oz2paHuyeHueM saacmu OcmaHcko2o CysimaHa 6bii
Wapuam, unu CssujeHHbIl 3akoH Micnama, komopsbili pemeHdo8as Ha mo,
4mobbl 6bIMb MO/IHOCMbIO BbIWE HE20 U BHE €20 U3MeHeHusl. <...> Lllapuam
npedcmas/isizi cobol ¢hopmMy xecmkoli KoHcmumyyuu, Komopasi 1o CsouMm
COBCMBEHHbLIM T0/IOKEHUSIM He Moaia 6bimb u3MeHeHa. <...> CyBepeH He
umesi npasa uUsMeHsimb e20 HU 8 Masieliwel cmeneHu» (Lybyer, 1913, p. 27).

Kak ye oTMeyasiocb, OCMaHCKvne yneMbl NpuHagnexanu K xaHadguTckomy
mMasxaby 1 B MTepaType MX HasblBalOT «MO3AHMMKN XaHaduTamm»'®. HecMmoTps
Ha TO YTO MYyCYy/IbMaHCKOe MpaBo pa3BMBa/iocb (DOPMasilbHO HE3aBUCUMO OT
rocygapCTBEHHON BNACTK, y/1eMbl MCMOMb30BasI UHCTPYMEHTLI CBOEro Ma3xaba
ANA MHTerpauum npasa «Lepu» 1 npasBa «opdu». Mo3aHee yyeHre xaHadmToB
YTBEPXAAIO0, UYTO OCMaHCKMe nogdaHHble OblIM  MOPa/IbHO  06s13aHbl
noBMNHOBATbLCA CynTaHy. OAHaKO noayepkmBasiocb, YTO 3Ta BMaCTb HE HOCUT
abCoMIOTHOTO  XapakTepa — 3aKOHHOCTb ee fJeicTBuii  o6ycnoBneHa
COOTBETCTBMEM LENAM Luapuara, Takum Kak CrpasBef/MBOCTb W npasocyane
(Ayoub, 2020, p. 3).

Takum o6pasom, B OCMaHCKO uMMNepun CcTapasiucb He [onyckarb
NpoTMBOPEYMS MpaBa «opgiv» Llapuaty, a ecii TakoBble BCE Xe BO3HMKasIW,
CMOpPHbIE MONIOXEHUSA U3MEHS/IN UM OTMEHANN. Kak 6bI/10 MOKa3aHo paHee Ha
npumepe Leinx-ynb-ucnama 36yccyyn adeHan, nogobHble  cuTyaumm
fJeicTBuTeNbHO MMenu Mecto. Takum obpasom, CynTaH [JeiicTBoBasl, Kak
cunTasniocb, B COOTBETCTBMU CO CTapUHHbIMKM 06bl4asMu, 4YTO Hapsgy C
MpoBO3rNalleHHOV BeAylleil pofbild  MnpaBa  «lepu» U o0becneynsano
cnpaBej/IMBOCTb 1 NpaBoCcyaue.

OpHako BCe CKasaHHOe Bbllle He 03HavaeT, YTo B OCMaHCKOW umnepum
npaBo «LIepu» TOJIKOBAJSIOCb W MPUMEHSIOCH MOMIHOCTbI HEe3aBUCKHMO OT
CyntaHa w1 agmuHucTpauun. AmMepukaHckuii  nccneposatens C. A6,
NoApo6HO M3yumBLIMI TPYAbl OCMAHCKMX YYeHbIX XaHatUTCKON LIKOMbI TOro
nepuoga, MULIET: «...0MHoweHue kK snacmu CynamaHa B8 pasosoM Mupe
MO30HUX XaHathumcKux HPUCMOB 3acmas/isiem fnepecMompems ymeepxoeHue
0 mMOM, YmO uC/1IaMCKO€e rpaso 0/IHOCMbI0 HEe3aBUCUMO Om Mo/umuyeckol
gnacmu. M3 topuduyeckol sumepamypbl xaHaghumos 04eBUOHO, 4Ymo

16 HanomHto, 4To XaHaduTckuii Ma3xab (TOK UK LWKoNa) MyCy/lIbMaHCKOro npaBa Gblil Ha3BaH Tak
Mo VMeHW ero ocHoaTtess AbBy XaHutbl (699-767 rog). Bruorpadmyeckme cBegeHnst 0 HEM CM.
cTaTtbio ABY XAHN®A B (Micnam. SHumMKnoneamueckunii cnosaps, 1991, c. 11-12)
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ocmaHckuli CynmaH uepasl Mpu3HaHHyr posib 8 obecrieyeHuu Ccob6/1i00eHus
3aKOHa, paspeweHuu Cropos U ycmpaHeHuu Hecrnpasedausocmu. <...>
Momumo amoli posu, 20cydapCmBeHHble rnpuKkasbl U 30UKMbI BOW/IU B
asmopumemHsle ropududeckue KOMMeHmapuu U cO0pHUKU chems xaHaghumos
u rpuobpesnu dokasamesibHyt0 cusy 8 HopududeckoMm ouckypce» (Ayoub 2020,
p. 24).

MpaBoBeabl xaHaguTckoro masxaba XV-XVII BekoB npogenanv 60/bLuyto
paboTy 4519 nerutumauun kaHyHos CynitaHa B paMkax MyCy/IbMaHCKOro npasa.
Bo-nepBbIX, OHW MPWU3HaIN 3aKOHHOCTb AelicTBuUii CyntaHa B NPUMEHEHUU
HakasaHuii. XaHautckMe pUCTbl XapakTepu3oBaIM 3TOT TUM BAACTM Kak
HeobXoAUMbIA ANnA NoAAepXaHus nopsigka B 06LLEeCTBE M CaHKLMOHMPOBaIn
€ro, noka OH He Hapywas NPWHLUMMIbI CNpaBef/MBOCTM B COOTBETCTBMMU C
ncramckum npasomM. Bo-BTopbIx, xaHadmTCKas npasoBas Hayka npegocTtasuna
CynTaHy npaBO HasHauaTb W YBOMbHATb Cydell, 0653blBaTb WX CnefoBaTb
npeo6nafaryM MHEHUSAM CBOMX LUKOM W NPpUKasbiBaTb UM NpUAepXmBaTbCs
onpeaeneHHon NoanTuKN. W B-TpeTbuX, XaHadMTCKMe HpUCTbl npuaasanu
onpeeneHHyo foKka3aTe/lbHyl0 LeHHOCTb UM aBTOPUTET KaHyHam OCMaHCKOro
CyntaHa B npoLiecce 3aKOHOTBOpYecTBa BHyTpu masxaba (Ayoub, 2020, p. 118).
Pa6ota no Tpem ykas3aHHbIM HanpaB/EHUSIM NO3BOSIUIA OPraHNYHO BnKCaTb
durypy CyntaHa U1 ero npaBOTBOPYECKYD [AEATEe/IbHOCTb B CUCTEMY
MYCY/IbMaHCKOro npasa «LUepu».

®yHKUMOHMpPOBaHWe npasuTenscTBa Wmnepun obecneuvsan [uBaH-u
XyMaloH — WHCTUTYT, KOTOpPbIA B €BPONENCKoi TEPMUHOMOTMN CriefoBasio 6bl
HasblBaTb COBETOM MUWHMCTPOB Vmnepuu. MNpeacegartenscTBoBan B [dvBaH-u
XymatoH Benukuii Busupsb (McxaHorny, 2006, ¢. 120, 122)Y. B [nBaH-1 XyMatoH
He Bxogwn Leix-ynb-ucnam — rnaBa coOCA0BUS unbmue. LUelx-ynb-ncnam
HasHadasica CyntaHom, Kak W Benukuit Busupb, TO eCTb WMes CBOM,
He3aBUCKMbIli OT NPaBUTEbCTBA NCTOUYHUK NIETUTUMHOCTU.

Ho B coctaB [vBaH-u XymaloH BXOAUAM [Ba BbICLUMX YMHOBHKKA, MPSAMO
CBA3aHHbIX C MNpaBoBOM cucTemoln VMnepuun: Kagmackepbl. ByKBasibHO
«Kagmackep» 03HauaeT «BOEHHbIA Cyabs». [MepBoHauasbHO 3Ta AO/MKHOCTb
COOTBETCTBOBa/1a CBOEMY Ha3BaHuio: CynTaH, OTnpassscb B noxog, 6pan c
co60i1 yenoBeka M3 COCNOBKSA U/IbMWE — 3HATOKA 3aKOHOB, KOTOPLIA Nomoran
BEPLIMTb NpaBoCyAMe B BOEHHOM noxoge. OpHako korga CynTtaHbl nepectanu
NINYHO BECTM BOWCKO B OWUTBY, KagmacKkepbl Takke yTpaTuam cratyc cyry6o
BOEHHbIX cygeil. Tenepb OHW, BO-MEPBbIX, BeAW Y4YeT MNPETEHAEHTOB Ha

B panbHeiiwem yHKuMM [MBaH-u XymaioH nepewwnu k Benukomy Buswvpio; oH cobupan cBoii

avBaH y cebsi B [OMe, NOMyYMBLUMM Has3BaHue BbicOKoi MopThbl 13-3a BLICOKOW ABepu Aoma
Benvkoro Busupsa. CnosocoueTaHve «Bbicokas [MopTa» CTaslo CMHOHMMOM MpaBuUTENbCTBA
OcMaHCKo uMnepuu, Takke B Xody 6bl10 Ha3BaHWe «bnuctatenbHas MopTtax.
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[OMKHOCTUN Kaau, MypTres u Mynappucos (npenogasarteneii Mmegpece) u npu
OCBOOOX/EHNMN COOTBETCTBYIOLLE AO/MKHOCTU Npegiarany KaHauaaTypbl 4ns
X 3amMelleHusi, BO-BTOpbIX, paccMaTpuBaim B COOCTBEHHbIX [AMBaHax
HeKoTopble [ena ackepu no nepeoit MHCTaHUMK® 1, B-TpeTbKX, YYacTBOBa/IN B
paccmoTpeHun fen, KoTopble nonagaivm B [JuBaH-u XymalH Ha nepecmoTp.
Takum 06pa3om, NpaBUTENBLCTBO BCE e KOHTPOMMPOBa/IO NpaBocyane, npasaa,
[OBOMIbHO  MATKO, NyTEM MEPeCcMOTPa HEKOTOPbIX pPELUEeHWn KkaaW, 4ero
nucnamckoe npasocyave He npegycmarpusasio. OgHako nepejava fena Ha
nepecmoTp [AvBaH-n XymalH — UCK/UMTENbHbIA ciyyaid. Ha nepecmotp
nonaganv /Wb OY4eHb 3anyTaHHble Aena, NMbo Jena 13 pervoHoB, rae 6b11o
MHOTO asiob Ha kaau, Mbo Aena, MMelLLMe BaXHOE NONNTUYECKOe 3HaYeHne
(NcxaHorny, 2006, c. 344-345).

MpoBuHUMAMK  (3s1eTamn)  ynpasnsnu  Geinepben, HasHavaslumecs
CyntaHoM w©3 cocnoBusi ackepu. Kak npaBwio, npu 6Geiinepbee Takke
(OYHKUMOHNPOBa/T AMBaH, 06M1afdaBLUM agMUHUCTPATUBHBIMA WU CyAeOHbIMU
yHKuMAMKU. TIpOBMHUMAbHBIE AMBaHbl ObIIN OYEHb MOXOXW Ha [uBaH-u
XyMatoH. B HMX BXOAWAM BbICLUME LO/MKHOCTHbIE LA 35/1€Ta, B TOM YNC/E U
Kaau asneta. TouHble rPaHuLLbl MeXAy PUCANKLMEN NPOBMHLUMaIBLHOTO AVBaHa
M Kaay OCTarTCsA He BMOosiHe SCHbIMKU. OfHaKo M3BECTHO, YTO AUBaHbI Gpanu Ha
cebs pacCcMOTpeHWe fAen «B8 mex Cc/y4asix, Koada MEeCmHble Kaou Usu...
cybawu® 6b11u 1UG0 HECMOCO6HbLI BbINOHIMbL CBOU 0653aHHOCMU, /1U6GO
obcmaHoBKa He Mo380/15i/1a Kadu BbIHECMU CPased/iuBoe Cyo0ebHoe peweHUe»
(Tekgul, 2018, p. 20). Mpu 3TOM B OTANYME OT «BEAOMCTBA Xasl06» Ma3asiuM, O
KOTOpbIX 6GbI/I0 CKa3aHO paHee, BO-NEPBbIX, B COCTaB AVMBaHOB BXOAWIN Kaau, a,
BO-BTOPbIX, NPOBUHLMA/IbHbIE AUBAHbI HE 3aHVMaIUCL NePecMOTPOM peLLeHul
Kaam.

B OcmaHckoil umnepun [felicTBOBasia CuUCTeMa CyAeO6HbIX OKpYros.
B kaxapblii OKpyr OT COCMOBUS Y/eMOB HasHavascsi kagy n mydTuii, a ot
agMuHucTpauun — cybawm. HasHavyeHve kaay MpOMCXOAUI0 Ha 3acefaHun
[AnBaH-n XymatoH, a MydTnii HazHadancs Leix-ynb-ncnamom. Takum obpasom,
n Kagn, u MydqTWin Ha MecTax, XOTS U 6bI/IN FOCYAAaPCTBEHHBLIMU CTY)XaLLMMU, HO
Ha3HavyaIMCb He3aBUCKHMO OT MECTHOW BNAacTu 1 He Bblv el NOJOTHETHBI.

MydoThii, Kak npaBuio, pellasl Npo6sieMbl HAa OCHOBE hukxa, a K kaau
obpallannck, Koraa pelleHue, npeasiokeHHoe MydTiem, 6o He UCMOMHANOCH
OQHOM U3 CTOPOH crnopa, NMMb0 He yAoBAETBOPS/IO OAHY M3 CTOPOH. MydTuii
COBEPLLEHHO HE 3aBMCEN OT MECTHOW GHpoKpaTvK, a Kaaum, XOTS U BXOAW B ee

Opucamnkums AMBaHOB KaAnackepoB TOYHO HEN3BECTHA.

TepMuH «cybalum» B pasHble BpemMeHa W y pasHbiX aBTOPOB MMeN W MMeeT pasHoe 3HayeHue.
Bnvxe BCero kK AeiCTBATENILHOCTM, N0 MOEMY MHeHMIo, Touka 3peHusi C. Loy, KOTopbIli Ha3biBaeT
cybalwm HavyanbHUKOM nonvumm (Show, 1976, p.122).
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COCTaB, BCE e BbIHOCW/1 pelleHusi, 06si3aTe/ibHble A1 UCMOMIHEHWSI BCEMU
YMHOBHUKAMM.

N kagn, n MyqQTUIO NPUXOAWMNOCL COTPYAHMYATb C agMUHMCTpaumeid, Ho
feiicTBys B KauecTBe  HE3aBUCUMbIX  [OCYAAPCTBEHHBbIX  CYXaLlWX.
AAMUHMCTPaLUVMs 6blia 06si3aHa AOCTaBUTL OOBUHSIEMOrO B CyA W MPUBECTU B
UCMOSIHEHNE BbIHECEHHbIE €My TNpuUroBop. Kak yxe oTMeuasiocb paHee,
XaHagUTCKMe OpUCTbl  paspaboTany  pUAUYEcKYl0 [AOKTPUHY, COr/lacHO
KOTOpOi KaHyHbl CynTaHa BCTpaMBa/ICb B MyCy/ilbMaHCKoe MpaBo. Takum
06pa3om, Mycy/ibMaHCKOe NMpaBo NOAAEPXKUBA/IO CBETCKYI BNacTb. 34ECh Mbl
BMAMM, 4TO W CBeTCKasi BfacTb MNOAAepXuBana MycCy/lbMaHCKOe Mpago,
obecneunBasi sIBKy B Cyf, W UCMOSIHEHWE CYAe6HbIX peLleHuii. MpumedaTtensHo,
YTO Takas cucTeMa B3aMMO/EeWCTBISA No3BosIANa 06ecneumBaTb HE3aBMCUMOCTb
LPYT OT Apyra aAMUHUCTPATMBHBIX U OPULNYECKUX BllACTEA.

Bce cKka3aHHOE Bblllie OCHOBAHO Ha MHOTOUYUC/IEHHbIX HE3ABUCUMbIX ApYr OT
Apyra WCTOYHMKAX W OMpOBEpraer Tesuc O TOM, YTO NpPaBOBOE pasBUTUE
OCMaHCKoi MMnepun yxxe AaBHO OTOLLIO OT MYCY/IbMAHCKOTO NpaBa, KoTopblii
obcyxadasnca BO BBeAeHWu. B criegyiolleM pasgenie HecocTosITENbHOCTb
[aHHoro Te3uca OyAeT [AOMNOMHUTENLHO MOATBEPXKAEHA WCC/ef0BaHUAMM
maTepuanos cyaebHbIX aen.

4. MpaBocyane B OCMaHCKon numnepun

Jonroe Bpems B HayyHOW cpege npeobnajana Touka  3peHus,
cchopmynimpoBaHHas Knaccukom coumonormnm Makcom BeGepom 0 sIKOObI
NMPOM3BO/ILHOM XapakTepe MpaBoCcyausl Kaau C OMOpoi Ha COBCTBEHHble
npefcTas/ieHVs O CnpaBe/IMBOCTU, HO HE Ha 3aKOH: «OHO CyOum 8 OCHOBHOM C
no3uyuu KoHKpemsol crpasedsiusocmMuU, Ymo ecmecmseHHo fpu omcymemasuu
KoouguyuposaHHoO20 Mpasa, u 6/1a2o00aps 3MomMy e20 pelleHUs CoOBEePUEHHO
Henpedckasyembl (pasocydue kadu)» (Bebep, 2018, c. 171).

WccnepoBaHue cyaebHbix gen kaan B OcmaHckoi nvnepun XVI-XVII Bekos
MOJIHOCTbIO OMpOBEpPraeT 3T0T Te3uc. M3pannbckuii nctopuk X. repbep nsyyan
marepuanbl cygebHbIX Aen Kaau CTOMMYHbIX TOPOAOB TOTO BpeMeHn —
Ctambyna u Bypcbl?®. OH OTMETUN: «Mc/1aMCKoe pPaso 3moao peauoHa BO BCEX
OMHOWEeHUSIX KapOUHa/IbHO OM/iu4a/10Chk OM Mo20, KakuM, 1Mo MHeHUK Bebepa,
OHO 00/DKHO 6b1/10 6bIMb» (Gerber, 1994, p. 29-30). B OTHOLIEHUW NPUMEHEHNSA
KaZu HOPM TMOJIOXUTENILHOTO MNpaBa OH nuweT: «4mo kacaemcs Mo/Ho20
omcymemasusi npasusl U, Kak csedcmsue, Mo/iHol Hernpedckasyemocmu U
nosiHol ¢B0600b!I delicmsuli B pykax kadu, mo 8 OMHOWEHUU YeHmpasibHoU
yacmu OcMaHcKol UMINepuu 3mo cosepweHHo He mak. Ha npakmuke 60/1bwWyto

2 Bypca siBnsnach cronuueit imnepun go 3aBoeBaHusi KOHCTAHTUMHOMNONS U NEPEMMEHOBAHUS ero B

Crambyn.
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yacmb pPasosbIX HOPM COCMag/Isi/l Wapuam ¢ HEKOMOPLIMU OOMO/THEHUSIMU,
no4eprnHymsIMU U3 KaHyHa U 06bl4aes. Becb amom cB0O 3aKOHOB Obi/l
fpeKpacHo U3BecmeH cmopoHaMm Cyo0ebH020 npoyecca, U 8 HEM He 6bl/10 HU
cekpemos, HU HeoxudaHHocmel. B kaxdom paccmMompeHHOM MHoU desie 51 Mo2
onpedeslumb 3aKOH, HA KOMOPOM OCHOBbIBa/Ics kadu. Omcroda s 3ak/1oyaro,
umo rpasocyoue kaou 8 0b6/1acmu Moeeo ucc/1e008aHuUsi bb1/10, 110 Cymu, OYeHb
aghghekmusHbIM U rpedckasyembiv» (Gerber, 1994, p. 177).

[pyroin  n3pannbCkuini - yyeHblin, A.Py6uH, o0606waa unccnenoBaHus,
nmveloLmecs B aToll chepe n oTHocswmecs K XIX Beky, oTMeTun: «O0Hol u3
obwux 4epm, Komopasi rnopasusia y4yeHbix, pabomaswux Had “cudxuauc”
(npomokosamu wapuamckux cyoos), bblau rpududeckue 3HaHusl, KOmopbIMU
obnadasiu  mshxyujuecsi CmopoHbl. [1oxoxe, 4mo 06blYHbIE U 3ayacmyr
HeapamMoOmHbIE€ MYy>XYUHbI U XeHWUHbI, obpawjaswuecsi 8 Cyobl, 6bl/1U 3HAKOMbI
C OCHOBHbIMU HOPUOUYECKUMU MepMUHamMu U rnpoyedypamu, a cobpaHHas umu
UH¢hopmayusi no3sos/1si/1la UM payuoHa/ibHO Oelicmeosamb 8 cyde» (Rubin,
2019, p. 129-130).

foBopsA 0 Tex cdepax XW3HM, KOTOpble 3aTparMBa/iCb B W3YYEHHbIX UM
cynebHbIx aenax, Mepbep nuweT «wapuamckull cyd yeHmpasbHO20 peauoHa
OcmaHckol umMnepuu oxsambi8asl MPakmMu4Yecku BCe MbIC/IUMbIE CGhepb XU3HU,
BK/ItO4as y20/108Hble desnia» (Gerber, 1994, p. 15), 1 3T0 ewe pa3 NnogTBepxaaet
OLWMBOYHOCTL Te3uca 0 TOM, YTO «NpPaBOBOE pas3BuUTME OCMaHCKOW mmnepun
OTOW/I0 OT WC/NaMCKOro npaBa», KOTOpbI 06CyXAasics B NepBOM pasgene
cTartbm.

lepbep M3yuns1 HECKOMbKO ThICAY Aef B cyAax kagu. [nia ctatucTUyeckux
BbIBO4OB OH BbliOpasl OAMH U3 COOPHMKOB, KOTOPLI BKAK4Yasl B Cebs
140 cynebHbIx fen, NocunTaB ero NpefcTaBUTENbHOM BbIGOPKOZ. Ha npumepe
aen un3 atoro cbopHuka epbep npoaHaM3npoBasl BONPOC O COLMasibHOM
NPUHaANEXHOCTU CTOPOH npoleccoB y kaan. Ctatuctuka no atum 140 genam
okazanacb cnegywoueii: B 71 n3 140 cnyyaeB U UCTel, U OTBETYMK Gbln
MYXXYMHAMU-NPOCTONOANHAMUN. JKEeHLUMHbI, y4yacTBOBaBLUME B OOLLEN CNOX-
HOCTU B ABajuatu AByX Aernax, Takke BCe Obln npocTonoanHkamu. HbIMK
c/noBamMu, Cyf, UCNO/b30BasICA B OCHOBHOM MPOCTbIMW IOAbMU A1 PELUeHns
CBOMX Npobnem.

MHTepecHa Takke cTaTucTuka UCXOA0B Aen B 3aBUCMMOCTY OT COLMasIbHOW
NPUHAAMEXHOCTY CTOPOH. YXKEHLLUHBI BbIMIPpasin CeEMHaALaTh U3 ABajuaTtn AByX
[en MpoTUB MYX4YMH, HEMycylbMaHe — CeMb W3 BOCbMW [Jen NpoTUB
MyCy/ibMaH, NPOCTONMOAVHbI — LWeCTb U3 BOCbMUW AN NPOTUB ackepu. ToMbKO B
MPOTUBOCTOAHUN «NPOCTOMOAVHLI NPOTUB Y/IEMOB» Mbl HAXOAUM AECATb Aen,

21 O6ocHoBaHue ep6epa nouemMy OH BbiGpan aToT c6opHUK cM. (Gerber, 1994, p. 197).
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BbIMIPaHHbIX NPOCTOMOAMHAMMU, N CTOMIbKO Xe — ynemamu. TakuMm obpasom,
Henb3s ckasaTb, YTO CyA Kaau 06CyXmBan MHTepechl NpassLLEero Knacca.

[oBOpPS O BAVUSIHUM YMHOBHMKOB Ha pelueHus kagw, Mepbep nuwet: «Hu 8
O00HOM 3ape2ucmpupoBaHHOM c/lydyae Hem HaMeKos8 Ha amom cyem, ec/u bl
makoe BmMmewame/lbCmseo [Poucxoousil0 maliHo, COMHUME/IbHO, 4YMmoobl...
Kmo-HUbyOb CcMO2 [loKazambs, 4Ymo oJOpyaue cucmeMbl — Hanpumep,
cospeMeHHasi 0eMOKpamuyeckass — MEHee ys138UMbl B 3MOM OMHOWEHUU»
(Gerber, 1994, p.40). MHorouMc/nieHHble pfAena CBUAETENLCTBYKOT, 4TO
rOCyfapCTBEHHbIE UMHOBHMKM 4YacTO CaMy Y4acTBOBa/IM B  CyAeOHbIX
pasbupartenbcTBax € 00bIYHBbIMW FpaXkAaHamMy U HepPeaKo NPOUrpbIBasIM Cropbl.
Takum o6pasom, cys kaay B OCMaHCKO uMnepun AencTBUTENBHO CAYXWUA AN1A
06bIYHbIX NI0AE MHCTPYMEHTOM 3allWTbl MpaB, a Takke CPeACTBOM 3alluThbl
npeacrasuTeneil HU3LKUX KNaccoB OT BO3MOXHbIX MOCAraTeslbCTB CO CTOPOHbI
anUTbl. BaXHO NOAYEpPKHYTb, UTO T[OCYAapCTBO  BO3AEPXMBA/IOCH  OT
BMellaTenbCcTBa B cyAebHble NpoLecchbl M He MbITasIoCh NOBAWATbL Ha Cyh B
nonb3y cesounx yHkumoHepos (Gerber, 1994, p. 56-57).

lepbep M3yumn Takke BOMPOC O KOPpynuuMu B cyfax kagu. [na 3Toro oH
NCMONb30Ba/T TaK Ha3bIBAEMYK «KHWUIY Xanob» — Tak MOXHO MepeBecTu
HasBaHVe «LivKaiieT gedrepn» — KoTopasi coxpaHunacb B OCMaHCKOM apXuBe
Ctambyna. B 310i1 KHUre 6b1n cobpaHbl Xasio0bl rpaxgaH K NpaBUTebCTBY Ha
pasnnyHbIX MECTHbIX YNHOBHMKOB (Gerber, 1994, p. 154). B OTHOLIEHWM Xanob
Ha kagun Fepbep oTMeTUN: «O00HOU U3 Haubosiee xapakmepHbix 0cobeHHocmel
A8/15IeMCsl 1oYMu rojIHoe omcymcemaue o06suHeHull 8 kKoppynyuu cyoel 8
CMpPO20M CMbIC/IE€ 3MOEZ0 €/108a, MO ecmb 068UHEHUU B MPEAB3IMOM CY)XOEHUU
u3-3a B3simoyHu4yecmsa» (Gerber, 1994, p. 159).

Takum 06paszom, Bce coumanbHble crion HaceneHust OCMaHCcKoi umnepun Bo
BCEX cdhepax M3HM aKTUBHO MO/b30Ba/IUCb CBOEN MpaBoOBOW CUCTEMOIA,
OCHOBaHHOI Ha MyCy/lbMaHCKOM npase. Jlioayn He n3beranu cyfos, npekpaias
CBOM CMopbl NyTEM Meauaumu, kak aTo 6bi10 B Kutae (Wong, 1998; Feng, 2010,
p. 120). He 6b110, kKak B uMnepckoi Poccum, oTaenbHbIX (BONOCTHLIX) CyA0B, B
KOTOpbIX MPUMEHSIOCb HE FOCYAApPCTBEHHOE, a 06blYHOE MpaBO U cyaunach
OCHOBHasi Macca KpecTbsiHCKOro Hacenenus (JleoHtbes, 1909, c. 104-132).
Niogn wnm co BcemMu CBOMMM Cropamu, BK/KYAas CNopbl C YAHOBHUKaMU, B
MYCY/IbMaHCKW1 cyf Kaau 1 Haxogunu Tam 3awuty. C Moeli TOUKu 3peHnsi, 3To
Nno3BOMSET TOBOPUTL O [OBEpuM Hacenewus mnepun K CBOEi npasBoBOW
cucTeme.

Bbicovaiiunii aBTOPUTET MNEPBOVCTOYHMKOB, HE3aBWCMMOCTb OT BacTu
YUEHbIX-I0pMCTOB, Pa3BUBAIOLLMX MPaBO, YECTHOCTb M HENpeaB3ATOCTb Kaaw,
NOACYOHOCTb  YMHOBHMKOB U 00513aT€/IbHOCTb  WCMOSIHEHWS  YMHOBHUKaMU
peleHnii Kagy 1 co3fanu, Ha Moi B3rnsg, Ty atmocepy LOBEPUS K NPaBoBOi
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cucteme, KoTopass cywectsoBasia B OCMaHCKOW wumMnepum B NEpPUOS,
XVI-XVII BekoB. 3aBepluas cBoe uccnefosaHue, Nepbep oueHUn cutyauumio c
cyae6Hoin BnacTbto B OCMAaHCKOW MMMEPUN B W3YYEHHbI UM Nepuog Kak
«BEpPX0OBeHCTBO Wwapuara» (Gerber, 1994, p. 173).

A. PybuH n3yyan Bonpoc 0 BEPXOBEHCTBE npasBa B OCMaHCKol nvnepumn B
nepvog TaH3umaTta, TO eCTb Ha [ABa CTO/IETUS MO3XE UCTOPUYECKOro 0Tpeska, K
KOTOpOMY OTHOCHATCSA uccnefoBaHus epbepa. K aTomy BpemeHu B mnepumn
JeicTBOBa/I He TONMbKO LuapuaTCckue cyapl Kau, HO U Cyapbl Hu3amuiie, O4eHb
MoXOXwWe Ha CyAbl 3anafHoro Tuna C pernaMeHTUPOBAaHHLIM MNPOLLECCOM.
YronoBHble fgena OblaM NOACYAHbI TOMBKO CyAaM Hu3amuiie, a HpUCAUKLUS
CY[OB HM3aMuiie U CyAoB Kaau B cthepe rpaxaaHCKoro npasa He 6blia YeTKo
pasrpaHMyeHa, W CTOPOHbI MOMM BbiGpaTb, B KakOM CyAe paspellaTb
rpaX4aHCKuin cnop. BadkHO MogyepkHyTb, YTO CyAbl HM3amuile He obnaganv
NOMHOMOYUSIMM N0 Ay6/IMPOBaHUI0 WU MEePecMOTpy pelueHuin kagu. Ecnn
Masannm ABNSSIUCb UHCTPYMEHTOM aAMWHUCTPauuM, KOTOPbIA MCNONb30BasIcs
4N nepecMoTpa peLueHuid kaau, To CyAbl Hu3amuiie ABAANNCL CyAaMu, Tak xe
Kak 1 cyabl Kaau, He3aBUCMMbIMK OT aAMWHUCTpaUMn U OTINYa/IUCh OT CyA0B
KaZuv npoLeccoM 1 NnpMMeHsiemMbiM NpaBom. Py6GuH Tak oLeHvBaeT paboTy aTux
cynoB: «Ob6a cyda npudepxusasuch MPUHYUNa BepxXoBeHCmMBa fnpasa 8 Mom
CMbIC/IE, YMO HOPMamusHoOe [Paso C/yXusa0 eOUHCMBEHHbIM UCMOYHUKOM
cyoebHbIx peweHul» (Rubin, 2017, p. 131).

WNHTepecHO Takke MHEHME 3TOr0 YYEeHOro OTHOCUTESIbHO 3HaKOBOro
nonuMTuyeckoro npouecca 1881 roga no pgeny o6 yb6wiictBe CynTtaHa
A6pyn-A3nza. 3TOT MNpPOLECC CuUUTAKOT MOUTUYECKMM, Tak Kak B ybuiicTee
06BMHWIN 1 3aTeM MPUroBOPW/IN  HECKOMBbKO KPYMHEMWnX YUMHOBHWKOB,
ABNSABLUMXCA NOIMTUYECKUMW MNPOTUBHMKaMu Abayn-Xamuga I, cmMeHuBLLErO
A6ayn-Asusa. lpouecc npoxogwn B Cyde Husamuile Bo asopue Mbingbis,
No3TOMy aBTOp HasblBAaeT ero npoueccoM Mbingpls. Py6uH 3akioyaer:
«HecmMompsi Ha MHO204YUC/IEHHbLIE MPOYECCYa/IbHbIE HapyWeHUs, Komopble
6biU  O4eBuUdHbl B x00e npoyecca Wbindbi3, 3MO 6bi0 [POsIBIEHUE
COBPEMEHHO20 BEPXOBEHCMBA 3aKOHa B MOM BUOE, B KAKOM €20 rnpedcmas/isi/iu
B8 KOHUe dessimHadyamoeo seka» (Rubin, 2017, p. 138).

A He BWXY MPUYMH He [0BepsiTb O6OLEMY MHEHWIO [BYX aBTOPOB,
He3aBUCMMO Apyr OT Apyra u3yyaBwmx npasocyave OCMaHCKOW vMnepun
pasHbIX Neprosos.

3aknoueHue. Kpyr cnpaBea/iMBocTu

Kak n3BeCTHO, MPUBEPXEHHOCTb NPUHLUMNY CrnpaBefMBOCTA  ABMSETCA
Kno4eBoin ans ncnama Boo6ule (MyptasuH, 2008, ¢. 205-211) u, B 4aCTHOCTH,
OHa Oblsla XapakTepHO 4YepToli OCMaHCKOro obpasa MbIC/ieil Ha BCeM
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NPOTSHXKEHUN UCTOPUM OCMAHOB. B camoM Havasne vx 3aBoeBaHuii I03yHIOM A/1A
CBOe akcnaHcumn Ha 3anag (To ecTb 3aBOEBaHWSA XPUCTUAHCKUX 3€MESb) OHU
«BbIOBUHY/IU... ~ CBOK  [PUBEPXEHHOCMb  MNpUHYyuUMny  cripasecsusocmu
(Ucxanorny, 2006, c.7). «OcMaHckue npasumesiu ycmaHas/iusaiu Ha
3aB0eBaHHbIX 3eM/siX mseepobil MOpsI0OK U 3anpewanu epabumbs MUpPHOE
HacesieHue, 006bi4eli BOUHOB CMAHOBU/IOCH /UWbL UMYyUWEecmso mex, Kmo
oKasblBasl conpomussieHue. Ecnu 20e-mo y noddaHHbix Cy/simaHa OmHUMasiu
CBEPX MOJIOKEHHO20, mO... 3a [0006HY0 UHUYuamusy MOXHO 6bl/10
3aniamums 20710800 (AABy3, 2024, c. 24-25).

B mupe 6bI1I0 MHOTO MOMLITOK OMNWCaTb CNPaBef/IMBOCTb aHa/IMTUYECKH,
OCMaHbl NOHMMaNM 3TOT (DEHOMEH COBEPLLEHHO B MHOM KJ/ltoYe. VX BocnpusaTtne
CnpaBef/IMBOCTM MOXHO OOBSACHUTL, 06PATUBLLMCH K TaK Ha3biBaeMo Teopeme
Tomaca: «Ecau cumyayuu onpeodessstomcsi /I00bMU KaK peasibHble, OHU
peasibHbl 1o cBouM nocsedcmsusiM» (Thomas & Thomas, 1928, p. 571-572)%.
Kak MOXHO CyauTb M3 CKa3aHHOro Bbille, HaceneHme OCMaHCKON mmnepun B
XVI-XVIIl BEKOB CuMTa/lo, YTO OHO XMBET B CMpaBed/MBOM o0buiecTBe®.
HecnyyaiiHO 3TOT nepuof usHu OCMaHCKOM MMNepUM HasbiBaloT Pax
Ottomana.

MpaBaa, 6eccpoyHo cuaenu B kieTke asopua Tonkansl 6patbs CynTtaHa, u
CynTaH B Nt060ii MOMEHT 6e3 06BbSACHEHUS NPUYMH MOT YOUTb KaXXA0ro siHblvapa
N JaXe HEKOTOPbIX TFPaKAAHCKMX NNL, HaxoAsAWwmMxca Ha cnyxbe BbiCcokoi
MopTbl, Tak Kak BCE OHU ABAAANCL ero pabamn. Ho 3TO cuMTanocb
cnpasefinBbIM. TakoBbl ObI/IM NOHATUA O CMpaBeA/IMBOCTU B 3TOM 06LLECTBe.
Ann KblHanbizage aeHan — M3BECTHbIN OCMaHCKUIA NcaTesb U y4YeHbli — B
1565 rogy Hanucan KHUry «IpuHLUMMbI MOpasin»?4, B TPETbEe YacT KOTopoli UM
npeacraB/ieHa BOCbMWYACTHasA  KOHCTPYKUMSA, Jflexallas B OCHOBaHUM
OCMaHCKOro rocygapcrsa. 371a MoZesb, YacTu KOTOPOU 6blIN pacnonioXeHb! No
Kpyry, 6bl1a UM Ha3BaHa «Kpyr CnpaBea/IMBOCTU»:

FapMOHMA B MUPE MOXET ObITb 0b6ecneyeHa crpaBe/MBOCTbH.

Mup — 370 caf, rae rocyfapcTtso — ero orpaja.

[JaHHblli Te3nc He SIBNAETCA TEOPEMOI B TOM CMbIC/Ie, Kakoi npuatoT 3TOMy C/10By MaTeMaTuku.

Mepep Hamn HabngeHNe COLWONOroB, KOTOPOE PeryNIipHO NOATBEPXAAETCS Ha NpakKTUKe.

23 32T0, BO-MEPBbIX, COBEPLIEHHO HE O03HAYaeT, YTO MOHUMaHue OG6LUECTBOM CrpaBesIMBOCTU
npucyLle BceM 4ieHam 3aToro obuectsa. VI B OCMaHCKo nmnepum, Kak u Bege 6biv BOCCTaHws,
BHYTPEHHME CMYTbl, HO UX WHULMMPOB&/IO MEHbLUMHCTBO. BonblMHCTBO Xe B XVI-XVIII Bekax
cuMTano, 4To XMBET B 06LIecTBe CO CrnpaBefVBbiM MNOPAAKOM. Bo-BTOPbIX, MNOHUMaHWe
06LLecTBOM CnpaBefMBOCTM MOXET MEHSTbCS, U [OBO/bHO 6GbICTPO. /I 0OCMaHbl pa3yBepuince B
cnpaBsef/IMBOCTN CBOETO NOpsaKa, Korga OH1 Havanu npourpbisate EBpone.

2 Typeukoe HassaHue KHUMM «Ahlak-1 Alai». CnoBo Ahlak o3HayaeT No-Typeuky «Mopasib», a

TOYHOTO MepeBofja Typeukoro cnoBa Alal s B AOCTYyNHbIX MHE CnoBapsX He Hallen.

CnoBocoyeTaHne «Ahlak-1 Alai» pasHbIMW WHTEpPHET-NepeBoYMKamMmn NepeBoanTCS No-pasHoOMY:

0T «CeMeliHasi Mopasib» [10 «BblCOKas Mopasib». BapuaHT «[puHUmMnbI MOpauin» 5 cHen Havbonee

npuemnembIM.
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LapuaT obecneunBaeTt NopsaokK B rocyaapcTse.

Bnactb nogaepXxvBaeT Wwapuar.

YT106bl 06/1aaTh BNACTbIO, HY)XXHA Kpenkasi apmMus.

UTo6bl cogepxatb apMuio, HYXHbl 60MbLUNE CpeacTBa.

Utobbl 06ecneunTb 3TN CPEACTBA, HY)XHO pacnoniaratb HapoAoM, XMBYLLMM
B JOCTATKE U CMOKONCTBUM.

Utobbl HapoA XWN B [OCTaTKe W CMOKOWCTBMM, HyXHa CrnpaBeaBOCTb
(NcxaHorny, 2006, c. 373).

Heckonbko no-MHOMY pacnofioXuia aTu BoceMb yacteid J1. lap/uvHr, Ho 3To
He MpYHUMNMasIbHO, MOCKOMbKY OHM 06pasytoT ToT e kpyr (Darling, 2013,
p. 140).

Bca 6nmxHEBOCTOMHAS NOMMTUYECKAs MbIC/Tb O4EHb AABHO HaXoAWMach Nog,
BMAHMEM naen o kpyre cnpasegnunsocTtu (MyasuH, 2013, ¢. 100; Darling, 2013),
XOTA CBOE Ha3BaHWe 3Ta KOHCTPYKUMSI nonyumna nuwb B pabote KbiHanbi3age.
OpHako He BO Bcex rocygapcteax BnwmxHero BocToka ata ngest adhhekTnBHO
BOM/I0WANach B XU3Hb, — 3W(EKTUBHO B TOM CMbIC/E, YTO HACE/IEHNE BEPUO
B CNpaBef/IMBOCTb O6GLLECTBEHHOIO nopsigka. Bnactam OcmaHckoi nmnepum
ato ypanocb (ltzkowitz, 1980, p. 88-89). [MoaToMy KOHUENUWUS «Kpyra
cnpaBeaIMBOCTU» Gblnia BMEPBbIE YETKO CCGOPMY/MpOBaHa M nosnyuynna ceoe
Ha3BaHue MMEHHO U3 YCT OCMaHCKOro aBTopa.

Kak Mbl BUAMM, OCHOBOW 06LLECTBEHHOIO NOpsKa B OCMaHCKOM 06LlecTse,
XMBYLLEM B Kpyre CnpaBefAsIMBOCTU, ABNSACA wapuar. HeT Huuero
YOMBUTENBHOTO B TOM, 4To OCMaHckasi Mnepus Ao caMoro CBOEro pacnaja He
X0Tenla paccTarbCsl C LapuaToM U NMOMHOCTbI0 NePeinTn Ha 3anagHyo cuctemy
NO3WTMBHOIO MNpasa. 3Ta No3ULUMSA OCMaHCKOro obLlecTBa 06yc/i0BuIa 0TKas oT
konupoBaHusa  Kogekca HanoneoHa, BMecTO KOTOpOro 6bin co3gaH
Mamxanna — COOGCTBEHHbIi npaBoBOA KOJEKC, OCHOBaHHbI Ha
MyCy/IbMaHCKOM npase.
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AHHOTauusA

HecmoTpss Ha LWMpOKOe 3akpensieHue MPUYHLMNOB PaBeHCTBA M HeAUCKPUMMUHALMKN B
HOpMax MeXAyHapoAHOro, WHTErpauyoHHOr0 ¥ HauWOHaslbHOro npasa, npobnema
HepaBeHCTBa OCTAeTCA OAHON 13 Hanbonee ocTpbiX. MpakTMyeckn BO BCeX rocyfapcreax
MOXHO BCTPETUTL NPUMEPbI AUCKPUMUHALMOHHOTO OTHOLLEHWS K TEM WX UHBIM rpynnam
rpaxgaH. Hepegko AvckpuMMHaums  mackupyeTcs  audpdpepeHumaumein  npasoBOro
perynnpoBaHns — 3akOHHbIM MHCTPYMEHTOM YCTaHOB/IEHWS pa3nnyuii B 06beme npas Tex
WM WHBIX Tpynn rpaxgaH. Lenb HacToswein cratby 3akyaeTca B TOM, 4TOObI
onpefenuTb, Hackonbko AndhthepeHLMpPOBaHHbIA NOAXOA B paMKax WMMUTrPaLyOHHOW
nosIMTUKN U NOANTUKN y6exuila EBponeiickoro coto3a (ganee — EC, Coio3) onpasgaH n
He BbICTYNaeT /M OH NPOSIB/IEHWEM AUCKpUMMHAUUW. B nocnefHve rofbl peanu3auus
rocygapcteaMum — uyneHamn EC nonvtvkn B 06n1acTu ummurpaumn un - yéexwuuia
COMpOBOXAAeTCA ycuneHnem AauddepeHumanm B OTHOWEHWM TeX WAW  UHbIX
MNHOCTPaHHbIX rpaXaaH, BKItovas npocuteneli MexayHapoaHol 3awmTbl. B yacTHOCTH, 3TO
NnposiBNIAeTC B YCTAHOB/IEHWM 0CO6Oro nopsijka Bbesga W npefocTasBieHust
MEXAYHapOAHON  3alinTbl  BbIHYX/JEHHbIM MepecefieHuam C  YKpauHbl, BBeeHWUM
OrpaHnyYeHnin Ha BblAady BMU3 U BbE3[ B OTHOLUEHWNU POCCUNCKUX TPaKAaH, yCTaHOBNEHUN
cneunanbHOrO nopsgka nNpefoCcTaBNeHNs  MeXAyHapoAHOW 3awuTbl B CUTyauusx
VHCTPyMEHTa/IM3aumyn MUrpaHToB M T. 4. 10 MHeHW0 aBTopa, YKa3aHHble npumMepsbl
AndbchbepeHumaLy BbI3bIBAKOT BOMPOCHI C TOYKW 3PEHUS COOTBETCTBUS AeiCTByloweMy
MeXayHapogHoMy npaBy M npaBy EC. B pgaHHOM cny4vae OTCYTCTBYKT [faHHble,
CBMAETENbCTBYOWME O TOM, 4YTO AUhhepeHLMpOoBaHHbIA MOAXOA K WHOCTPaHHbIM
rpaxgaHam npecnegyer 3akOHHYK Liefb, a OCHOBaHWA ANa Takoi audpdepeHumaumm
ABNATCA pasyMHbIMW U onpasgaHHbIMK. CrefoBaTtesibHO, B YKa3aHHbIX CUTyauusax
andbchbepeHLMpoBaHHbIV NogXxod NPUo6pen YepTbl ANCKPUMUHALMN.

KnioueBble crioBa: auddepeHumaums, ANCKpUMUHALMS, YBEXMLLE, UMMUTPaLIMs,
EBponeiickuii cotos, YkpanHa
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Abstract

Despite the fact that principles of equality and non-discrimination are widely incorporated
in provisions of international, regional and national law, the problem of inequality remains
one of the most acute. In almost all countries of the world, one can find examples of
discriminatory attitudes towards certain groups of citizens. Discrimination is often masked
by differentiation of legal regulation, which acts as a lawful instrument for establishing
differences in the scope of rights of certain groups of citizens. The purpose of this article is
to determine to what extent the differentiated approach within the framework of the EU
immigration and asylum policy is justified and whether it is a manifestation of
discrimination. In recent years, the implementation of immigration and asylum policy by EU
countries has been accompanied by increased differentiation in relation to certain foreign
citizens, including applicants for international protection. In particular, this is manifested in
the establishment of a special procedure for entry and granting of international protection
for forced migrants from Ukraine, the introduction of restrictions on the issuance of visas
and entry for Russian citizens, the establishment of a special procedure for providing
international protection in situations of instrumentalisation of migrants, etc. According to
the author, these examples of differentiation raise questions in terms of compliance with
current international law and EU law. In this case, there is no evidence that the
differentiated approach to foreign citizens pursues a legitimate goal, and the grounds for
such differentiation are reasonable and justified. Consequently, in the situations indicated,
the differentiated approach has acquired the characteristics of discrimination.

Key words: differentiation, discrimination, asylum, immigration, European Union,
Ukraine
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BeepneHue

MpVHUMNBI paBeHCTBa M HeAUCKPUMMHALMKW NnexaT B OCHOBE COBPEMEHHOW
CUCTEMbI 3aliMTbl NpaB YesioBeka, a AWCKPUMMHALMA BbICTynaeT B KayecTBe
O[HOrO M3 Hanbosee cepbe3HbIX HapylleHuii NnpaB 4yenoBeka. [1o3Tomy nocrne
OKOH4YaHuA BTopoii MMpOBOI BOIHbI Gblna npoBegeHa 6Gosblwias paboTta no
IOPUANYECKOMY 3aKPEenIeHWI0 NPUHLMNA HEANCKPUMMUHALMWN Ha HaUMOHaIbHOM,
pernoHanbHOM 1 MeXAyHapO4HOM YPOBHE.

CornacHo ctatbe 7 (2) Bceoblueit geknapauuy npas yesioBeka® Bce /oam
MMEeIT MpaBo Ha paBHYH 3alUWTy OT Kakoi 6bl TO HW BbII0 AUCKPYMUHALMK,
Hapylwawoowein Jeknapauymio, 1 OT Kakoro 6bl TO HU GbIN0 NOACTPEKATENbCTBA K
Takoli gnckpumuHaumn. B cuny ctatbm 29 (2) Jeknapauum npy ocyLLecTBAeHNM
CBOMX MpaB N cBOOOA KaXAbI YenoBeK OO/HKEH MoABeprartbCs TOMbKO TaknM
OrpaHUYEHNsAM, Kakune YCTaHOBJ/IEHbl 3aKOHOM WCK/IIOUYUTENbHO C  LESbio
obecneyeHns [O/MKHOMO MPU3HAHWSA W YBaXKEHWs MpaB W CBOGOL ApYrux u
YyOOBNETBOPEHNSA  CnpaBeA/MBbiXx TpeboBaHWil  Mopann, OO6LLEeCTBEHHOrO
nopsaka v obLuero 61arococTosiHUS B 4EMOKPATUYECKOM 06LLecTBe.

MPUHUMN HEeAMCKPYMUHAUMKX Obli 3aKpensieH B WHbIX YHUBEPCAJIbHbIX W
pervioHasnbHbIX MeXayHapoAHO-NPaBoBbIX [OKYMEHTaX, KOHCTUTYLMAX, HOpMax
HaLMOoHaNbHOro 3aKOHOAATeNIbCTBA, a Takke NoAyywun AasibHelilee pasBuTue B
CyAebHbIX akTax OpraHoB MexZyHapOoAHOro npaBoCyAus. YKasaHHbIA npuHLMN
Hepeako KBanmuumpyeTcs Kak umnepaTMBHas Hopma MexXxayHapo4HOro npasa
(Vedsted-Hansen, Kienast, & Feith Tan, 2023, p. 384).

MepBOHAYa/IbHO NPUHLMM HEAVUCKPUMUHALMW PACCMaTPUBAJICA KaK 3N1EMEHT
MeXAyHapo4HOro npaBa MpaB 4YesioBeKa, OAHaKO C TeyeHWeM BpEeMeHW OH
MoJsly4ns1 CBOE pasBUTHE U B MHbIX cdiepax MexayHapoAHOro Y HauMoHaIbHOro
npasa. K npumepy, nNpuHUMN HEAUCKPUMUMHALMWM B  MEeXAYHapOAHOM
akoHomuyeckom npase (Diebold, 2011), mexayHapogHOM MOPCKOM npase,
MeXAyHapoA4HOM BO3AyLIHOM npaBe W T. 4. WHbIMM cnoBamu, 3awurta oOT
AVCKPYMUHaLUMKW CTania pacnpocTpaHATbLCA He TOJIbKO Ha IM3N4ecKMX nL, HO 1
Ha Ny6/nMyHbIX Cy6beKTOB (opmamnyeckne nuua, rocygapcrea n . 4a.).

Takum 06pa3oM, NPUHLUMN HEAVUCKPUMUHAUMWM UMEET YHUBEPCAasIbHbIN
Xapaktep, OfHaKo [ANA ero peaavsauun XxapakTepHbl OCOGEHHOCTV B

1 Universal Declaration of Human Rights, 10 December 1948 (General Assembly resolution 217 A).
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3aBMCUMOCTM OT cchepbl NpuMeHeHus. Kak npasunio, peanusauus npuHuuna
HeOWCKPUMMHALMKM  CBSi3aHa C  OCYLUEeCTB/IEHWEeM TexX WM WHbIX npas,
rapaHTUPOBAHHbLIX YE/I0BEKY MEXAYHAPOAHbIM WM HaLMOHa/IbHbIM PaBoM
(Flegar, 2015, p.93). bonee TOro, OCOGEHHOCTM peanusauuy nNpUHUMNa
HeAVMCKPUMMHALMW BbILENATCA B 3aBUCMMOCTU OT NOSIUTUKO-reorpadgmyeckoro
Kputepus. OTAeNbHblE rOCyfapcTBa WM MEXrocyAapCTBEHHbIE 06beAUHEHMNS
MOryT yCTaHaB/iuBaTb CBOM CTaHapTbl O6ecneyeHuss paBeHcTBa U
HeAVCKPpUMUHALNN.

HacTtoswas cratba nocBsilleHa peanmsauym nprHumna HeguckpuMmHauum B
obnactn ummurpaumnm u yoexwuila B pamkax EBponeiickoro cotosa.

EBponeiicknii COl03 C caMOro OCHOBaHUSI MO3MLIMOHMPOBaS Cebsl B kayecTse
WHTErpauvoHHOr0 O6beduHEeHVA C BbICOKMMU CTaHgapTamy 3alumTbl npas
yesnioBeka. B TeueHWe HeECKONbKMX [JEeCATKOB JleT npasoBas cuctemMa U
npasBonpumMeHnTenbHas npaktmka EC paccmarpuBasivch B KauyecTBe 3TasioHa
obecneyeHns HafexHON 3alWuTbl MpaB YesioBeka W peasmsauun NpPUHLUNOB
paBeHCTBa N HeANCKPUMMHALNN.

OpHako B nocnegHve rogbl NpefacTaBuTeNy 3KCNepPTHOro coobLyectsa BCe
Yalle ctasim 06BUHATL EC, a Takke oTgenbHble cTpaHbl Coto3a B HapyLlleHum
oyHAaMeHTa lbHbIX NPUHLMNOB MNpaB Yenoseka (Rijpma, 2024)2, nposiB/ieHnm
JVCKpUMUHaUMK® 1 flaxke pacusma®,

MoBoAOM AN KPUTWUKA  MOCAYXWIO  YXECTOYeHWe WMMMUTpPaLMOHHOMN
nonuTrKM B pamkax Coro3a, anoreeM KOTOpOro BbICTYMU/I0 NPUHATUE B NEPBOWA
nonosuHe 2024 roga nakeTa 3aKOHOAATE/bHbIX aKTOB, Kacawlmxcsa O6Lueit
€BPONencKoi NONNTUKN NPeSOCTaB/IEHUS YOEXNLL,.

Heob6xoaMMo OTMETUTb, YTO MOAWUTUKA B 06nacTu nMMmurpauun n yéexuiia
npakTU4eckn Bcerga O0CHOBbLIBAETCH Ha HEKOTOpoi audichepeHumalmm, kotopas
Hepeako 06yCroB/ieHa rpadkaaHCKon NPUHAAIEXHOCTbIO MHOCTpaHua. OgHako
Takas audhdepeHumaums go/mkHa UMeTb Heobxoaumoe obocHoBaHMe. VHbIMK
C/oBamMu, ecfv ycTaHaB/MBAIOTCA pas/iMyHble npasBuia B OTHOLUEHWU PasHbIX

Tawke cm.: Warin, C. (2024). Vulnerability in the New Pact: an empty promise to protect, or an
operational concept? European migration blog.

URL: https://feumigrationlawblog.eu/vulnerability-in-the-new-pact-an-empty-promise-to-protect-or-a
n-operational-concept/;

Woollard, C. (2024). Editorial: All Pact-ed up and ready to go: EU asylum law reforms. European
Council on Refugees and Exiles.

URL: https://ecre.org/editorial-all-pact-ed-up-and-ready-to-go-eu-asylum-law-reforms/.

3 Prantl, J. (2022). Generous, but Equal Treatment? nti-Discrimination Duties of States Hosting
Refugees Fleeing Ukraine. European migration blog.

URL: www.eumigrationlawblog.eu/generous-but-equal-treatment-anti-discrimination-duties-of-state
s-hosting-refugees-fleeing-ukraine/?print=print.

LeVoy, M. (2024). EU nears racial profiling approval at Schengen borders, risking discrimination.
Euractiv.

URL: www.euractiv.com/section/migration/opinion/eu-nears-racial-profiling-approval-at-schengen-b
orders-risking-discrimination/.
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rpynn nud, TO A8 3TOT0 AO/MKHbI 6blTb OGBLEKTUBHbIE U 0BGOCHOBAHHLIE
npuuvHbl. B npoTvBHOM cnyyae audpchepeHumauys nprobpeTaeT npu3Haku
OVCKPUMUHALMN.

Takum 06pa3om, BO3HUKAET HayyHas Npob/ieMa: onpeaenuTb, HACKO/bKO
AVdhhepeHLPOBaHHbIi  NOAX0A B paMkax WMMMWUIpauvoHHoi nonutuku EC
SBNISeTCA OnpaBfaHHbIM N MOXET /M OH pPaccMaTpuMBaTbCA Kak NpOsIB/IEHWE
AVCKPUMMHALMN.

1. CooTHOLLEHMEe NOoHATHIA «andrdhepeHUmanmsa» N < ANCKPUMUHALNSI»

HecMOTpA Ha TO 4YTO MOHATUE «AMCKPUMUHAUMS» MOMYyYWsIo Hpuamdeckoe
3aKpensieHMe B psfe NpaBOBbIX aKTOB, HA CETrOAHALIHWA AeHb OTCYTCTBYET
eAVHbIli NOAX0[ K ONpeaesneHnio AaHHoro noHATus (Besson, 2005, p. 434).

CornacHo  bonbloMmy  lOpUANYECKOMY  CNOBapio  «AUCKPUMUHALNS»
npeacTasnser coboil 06LienpaBoBOli TepMWH, 0603HaYalWuii yulemeHve
npas rocyfapcTsa, puanyeckux 1 guandecknx nuy (Mo CpaBHEHWIO C ApYrUMn
rocygapcteamu, OpUaMYeckKUMU W dusnveckumun  nuuamu). o obwemy
npasuny AUCKPUMUHaALUMA 3anpelleHa MexayHapoAHbiM UM HauuoHaslbHbIM
npasoMm. Takum 06pasoM, AUCKPUMUHAUMSA NPeACTaBAsET He3aKOHHbI cnocob
YCTaHOB/IEHNSI OTPaHUYEHUI B OTHOLUEHUWM TeX WaM MHbIX nul (KpacHosipoB.a,
2014, c. 262). Npn 3TOM OrpaHMYeHns Npas He BCeraa BeayT K AUCKPUMUHALMN:
C TOYKM 3pEHNs COBPEMEHHOTO MEXAyHapoAHOro npasBa He SABNSAETCA
NPOTUBO3aKOHHbLIM NPeoCTaB/IeHNe NPENMYLLLECTB onpeaesieHHbIM KaTeropusam
nuy, (KaprtawwkumH, 2011).

Moatomy B  OTAMuMe  OT  AMCKpUMWMHALMW  criegyeT  BblAenstb
anddhepeHymnaumio, NpeacTaBsoLLy0 co60l hopMy YCTaHOBAEHUS Pa3nNYnii,
BK/IOYAA oOrpaHuyeHns, OoO6ycC/oB/ieHHble OOBLEKTUBHLIMW W OMpaBAaHHbIMM
npuunHamu. CneposatensbHO, AvdidpepeHumanma npasBoBOro peryimpoBaHus
ABMSIETCA 3aKOHHbIM CMNOCOOOM YCTAHOB/IEHWS OrpaHuyeHuii. [Mpu  3TOM
andbdpepeHumaums MoxeT OblTb Hanpas/ieHa Kak Ha obecneyeHve npas ”
3aKOHHbIX  MHTEPEeCOB  onpefenieHHbIX  rpynn  wogei  (NO3WTUBHAsA
avckpumunHaums) (Sokhi-Bulley, 2005), kK npuMepy, ycTaHOBMEHNE cneLmanbHbIX
npasun B OTHOLWIEHWM paboyero BPEMEHW HECOBEPLUEHHONIETHUX, Tak U Ha
obecneyeHne WHTEpPECcOB rocyJapcTBa, Hanpumep, 3anpet rocygapCTBEHHbIM
cnyatimMmMm UMeTb UHOCTPaHHOEe rpaXaaHCcTBO.

Mpn 3TOM rpaHb Mexay npaBOMEpPHbIM OrpaHuyeHnem npas (and-
hepeHumaumeii) n guckpruMuHaumeii 6biBaeT 04eHb TOHKOMW, 1 He BCerga npocTto
NPOBECTU YETKME pa3/Iniung Mexay ykasaHHbIMU SBNIEHUAMMU.

Bbllwe oTmMeyanock, YTO NPUHLMN HEAUCKPUMUHALMKN NOYUYN 3aKpenieHe
BO MHOXECTBE YHMBEPCASIbHbIX W PErvoHasIbHbIX MeXAyHapOoAHO-MPaBOBbIX
akToB. B pamkax EC n CoBeTa EBponbl, B KOTOpbIil BXOAAT BCE rocygapctsa —
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uneHbl EC, npuHuuny HegmckpumuHaumy Bcerga yaensanocb 0coboe BHMMaHue.
B cuny ctatby 6 (3) JoroBopa 0 EC OCHOBHbIe MpaBa, Kak OHW rapaHTUpOBaHbI
EBponeiickoii KOHBEHUMEl O 3aluTe npaB YesioBeKa WM OCHOBHbIX CBO6OA,
(panee — EKMU)® 1 kak OHU BbITEKAlOT U3 OGLIMX A1 TOCYAAPCTB-4Y/IEHOB
KOHCTUTYLMOHHBIX Tpaauuuii, BXOAAT B cofepxaHue npasa Coko3a B kayecTse
o6Wmx NnpuHumnos. Takum o6pa3oM, EKMY MOXHO paccmatpuBaTb Kak OgUH U3
ncToyHukos npasa EC.

CornacHo ctatbe 14 EKMY nonb3oBaHMe npaBamuM W cBoGogamu,
NPU3HaHHbIMK 3TO KoHBeHLMel, AO/MKHO BbiTb 0b6ecneveHo 6e3 kakoi 6bl TO
HW OblNO OUCKPYMUHAUMKX MO MPU3HaKy nona, pacbl, LBeTa KOXW, A3blKa,
penurun, MOAMTUYECKUX WM  WHbIX  YOEXAEHWA, HaUMOHASIbHOTO WK
COLMA/ILHOTO  MPOUCXOXAEHUS, NPUHaLIEXHOCTH K  HauuoHasIbHbIM
MEHbLUWHCTBaM, UMYLLECTBEHHOIO MOSIOKEHNSA, POXAEHWNA WX NO SIHOOLIM UHBIM
npusHakam. AHanm3 crtatbu 14 EKMY no3sonser cgenatb BbIBOA4, 4TO
OVCKPYMUHALMOHHBIMA  MOXHO CcuMTaTb [eicTBMS, KOTOpble OAHOBPEMEHHO
yOOBNETBOPAOT [ABYM YC/IOBUSAM: BO-MEPBbLIX, WMESI0 MeCTO pasfivyve B
obpaleHnn ¢ nuuamun, HaxoAAWVMUCHA B @HaIOTMYHBIX WM OTHOCUTE/IbHO
CXOOHBIX CUTyaumsiX; BO-BTOPbIX, Takoe pas/imyHoe obpalieHne o6beKTUBHO
HeonpaBAaHHO ANs AOCTMXEHUS 3aKkoHHoW uenu (Vedsted-Hansen et al., 2023,
p. 385n2).

4 HosA6pA 2000 roga Obl1 NPUHAT W OTKPBLIT  AN7A  noAanucaHus
[ONOMHUTENbHBI npoTokonn Ne 12 k EKMY o 3anpelueHnn guckpumuHauum®,
CornacHo cTtatbe 1 ykasaHHOro MpoTOKOMa MOo/fb30BaHWe Jlo6biM NPaBoM,
MPU3HaHHLIM 3aKOHOM, AO/MKHO ObiTb 06ecneyeHo 6e3 Kakoi 6bl TO HU 6bl1o
OVCKPUMUHaALMW MO MPW3HaKy nosa, packl, UBETA KOXW, A3blKa, Peuruu,
NOMINTUYECKMX WU UHbIX YOEXAEHWA, HaLMOHa/IbHOTO WM  COLMAJIbHOIO
MPONCXOXAEHUSA,  MPUHALMEXHOCTU K HauMOHasIbHbIM  MEHbLUMHCTBAM,
UMYLLIECTBEHHOTO MOIOXEHUSA, POXAEHUS UK TO60r0 NHOrO OBCTOATENLCTBA.

3anpetr AVCKpYMUHAUMKU MO NpuU3Hakam Mnosna, packl, LBeTa KOXW u T.A.
yCcTaHoBNeH Takke B XapTum EC 06 OCHOBHbIX npaBax (ctatbsl 21). CornacHo
ctatbe 21 (2) Xaptum B cpepe NnpuMeHeHUs yupeanTtenbHblx gorosopos EC 6e3
yuiepba cneunasibHbIM  MOMTOXEHUSAM  Ha3BaHHbIX [0roBOPOB 3arnpeLuaeTcs
BCAKaA AVCKPYMUHALMSA NO HAUMOHAIbHOMY NPU3HaKy.

MPUHUMN HEeAMCKPUMMHALMW TakKe Ha3BaH Cpeau K/IHYeBbIX LEHHOCTENR, Ha
KoTopbix ocHoBaH EC (cTatbsi 2 gorosopa o EC).

The Convention for the Protection of Human Rights and Fundamental Freedoms. Rome,
4.X1.1950.

Protocol No. 12 to the Convention for the Protection of Human Rights and Fundamental Freedoms
(ETS No. 177) Rome, 4.X1.2000.
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N3HauyanbHO NPUHUMIN HEAMCKPUMUHAUMM NO NPU3HAKy rPaxiaHcTBa B
pamkax EC 6bln HanpasneH Ha obecrneveHne paBeHCTBa MeXAy MyXUY/MHaMu un
XEHLMHaMK, a Takke paBeHCTBa Mexay rpaxgaHamm EC B cdepe
TPYAOYCTpOiCTBa, BblbOpa MecTa XuTenbctBa M T.4. OgHako no mepe
paclumpeHmns KOMMEeTeHLUMM EC 3anper OVCKpUMUHaLMK cTan
pacnpocTpaHATLCA Ha WHble cdepbl, BKAYaA O6LLYD UMMUrPaLUOHHYO
nonuTuky. BknloueHne B npasonopsgok Cots3a CUCTEMbl 3alUTbl OCHOBHbIX
npas W nNpUHUMNA HEegUCKPYMUHALMK CnocobCcTBOBasIo 6onee  LWMPOKOMY
MOHMMaHWIO 3TOTO MOIOXKEHUS Y PACNPOCTPAHEHUIO €ro AeCTBUS Ha CUTyaLuu,
Korga AUCKPMMUHAUMSA N0 NPU3HAaKY rpaxiaHcTBa ABNSETCSA NPEnsATCTBUEM 41
OCYLLIECTB/IEHUSA pPaBEHCTBA WM OCHOBHbIX MNpaB rpaxjaHamu TPeTbWX CTpaH
(Brouwer & de Vries, 2015, p. 144).

C TOoukM 3peHuss npasa EC MOXHO BblgeUTb TpU WU3MEPEHUs Aud-
dhepeHumaumn No NpU3HaKy HaLMOHA/ILHOIO rpaxgaHcTBa: AnddepeHumaums
mexgy rpaxgaHamum  Coto3a, KoTopas — diopmasibHO  3anpelleHa, 3a
UCK/MIOYEHMEM CrieumasibHbIX MonoxeHuin (ctatbs 18 [orosopa 0 (hYHKLMOHY-
poBaHun EBponelickoro cowsa (ganee — APEC)); andchbepeHumaumys mexay
rpaxgaHamn EC v nHoCcTpaHuamu, KoTopas BO MHOMMX CUTyauusx SBAsieTcs
npaBoMepHoi;  audpdpepeHumauns  mexgy — rpaxgaHamum  pas/IMyHbIX
MHOCTPaHHbIX rOCYAapcTB, KOTOpask MOXET OCYLECTB/IATLCA TOSIbKO B CUJY
06BEKTUBHBIX N 060CHOBAHHBIX MPUYNH.

B pamkax HacToswel paboTbl OCHOBHOE BHMMaHue OyaeT YAeneHo
TpeTbeMy BUAY AudbdepeHumaummn, kotopas MNPUMEHSAETCA B OTHOLUEHUN
rpaxgaH pas/IMyHbIX TPETbUX roCyAapcTB B pamkax 06Liei MMMWUIpaLvoHHOM
NOSINTVIKN.

lfocypapctBa — uneHbl EC crtanu passuBaTb OOLLYHD MMMUrPaLVOHHYIO
NOMUTVKY MNocne BCTYM/IeHUss B Cuy MaacTpuXTCKOro [0rosopa, KOTOpbIi
co3fasl HeobXxoAMMYy MPaBOBYHD OCHOBY W WHCTUTYa/M3upoBasl B MPaBOBYHO
cuctemy EC mMexaHM3Mbl MEXrocyfapCTBEHHOIO B3aMMOAENCTBUA B YKa3aHHOM
cthepe (van Munster, 2009).

B HacTosillee BpeMs MMMUrpauMoHHas noauTvka U NonuTiKa npefocTas-
NeHna  ybexul, BbICTYNalwT COCTaBNAOWMMK  NPOCTPaHcTBa CcBOOOABI,
6e3onacHoCcTM u npasocyaus. Mpu 3TOM caMO MNOHATUE «UMMUIPaLvoHHasn
noNMTVKa» MOXET paccMarpuMBaTbCs B Y3KOM CMbICNIE Kak cucTtema
perynmpoBaHuss Bbe3fa WHOCTPaHUEeB [AN1A  uenell  MOCTOSAHHOIO  W/u
[0NrOCPOYHOr0 NPOXMBAHUS, U B LLMPOKOM CMbIC/IE Kak NoNnTrKa, KacatoLasncs
Bbe3fa WHOCTpaHueB B cTpaHbl EC, Bk/OYas BW30BYHO MOSUTUKY, MOMUTUKY
npefocTaBneHns yoexuLy, 1 nepecevyeHus rpaHul. MpUMeEHUTENbHO K Lensam
HacTosLen cTaTby MMMUTPaLMOHHasA MOMMTVKA paccMaTpuBaeTCs B LUMPOKOM
CMbIC/e.

32



B pamkax MMMUrpauvoHHON NOMUTUKA NPUHLMN HEAUCKPUMUHALUM UMeeT
CBOW OCOGEHHOCTM, MOCKOMbKY WHOCTPaHHble rpaxaaHe 06/1a4aioT MEeHbLUMM
06beMOM npas, Yem COBCTBEHHbIE rpaxaaHe. Hu ofHO rocyaapcTso B MUpe He
npefocTaBiseT COOCTBEHHbIM rpadkAaHam U MHOCTpaHLaM OAMHaKOBbI 06beM
npas. [axe BHyTpM EC C TOYKM 3pEHUS HALMOHA/IbHOIO 3aKoHOAAaTeNbCTBa
COGCTBEHHbIE rpaxgaHe o6nagalT 607bWIMM  06LEMOM MpaB, Hexenu
rpaxgaHe gpyrux rocygapcts Cotosa.

B pamkax EC nHOCTpaHLbl, MMeloLme rpaxjaHCTBO rocy4apcTB-4/1eHOB, Kak
npaswno, o06nafalT MNPUBUNIETMPOBAHHLIM CTATYCOM MO CpaBHEHWIO C
rpaxgaHamv apyrmx rocygapctea. [aHHblii Nogxof He Hapywaer NpUHLMN
HeguckpumuHaumm B cuiy ocoboro npasonopsigka Coto3a. [Mpaso EC
yCTaHaB/nMBaeT COH3HOE rpakAaHCTBO, Npeanonaratliee pasHble npasa U
3anpert AUCKPUMMUHALMK MO NPU3HAKY HaLMOHasILHOIO rpaxaaHcTea (ctarbs 18
OOEC), 3a UCKNYEeHWEM C/lyyaeB, YCTAHOBJIEHHbIX YyypeauTesbHbIMU
forosopamu. CXOXuili NOAXoA, UCMOJb3YETCs B paMKax WHbIX MHTErpaunMoHHbIX
06beaVHeHNIA.

Yto kacaetca ob6ecnevyeHuss NpuHUMNA HeAUCKPUMMHALMWA B OTHOLUEHWM
WHOCTPaHHbIX rpaxaaH, TO, Kak npaBwio, roCyfapCTBO He ycTaHasnvBaet
pasnMuuii B OTHOLUEHWM WHOCTPaHUEB B 3aBMCMMOCTU OT WX PaX[AHCKON
npuHagnexHoctm. WHbiMM cnosBamu, Ha Tepputopuy rocygapcrsa Bce
MHOCTPaHLbl [O/KHbI MMETb OAUHAKOBbIA 06beM npaB. OgHako U 34ecb
6bIBAIOT  UCK/IHOYEHWA. B yacTHocTw, rocygapctesa MOryT ycTaHaB/vBaTb
pasnunyHble YCN0BUA Bbe3ja MHOCTPaHLEB B 3aBUCMMOCTM OT UX FPaXAaHCTBa, K
npumMepy, rpaxgaHe OfHWX rocyAapcTB BrpaBe Bbe3xarb 6e3 BU3, a rpaxaaHe
Apyrux rocyfapcts 06s3aHbl UMeTb BU3Yy. OTOT MNOAXOL Takke ABSEeTCs
NpaBoOMEpPHbLIM, NMOCKO/IbKY, KaK NMpasuio, OCHOBAH Ha orpefeneHHbIX KpUTepnsax
N COOTBETCTBYET C/IOXUBLLENCA NpaKTuKe.

Takvm o6pasom, passimune B obpallieHn ¢ COBCTBEHHBLIMU rpaxjaHamu u
MHOCTPaHLaMn MMeeT nof coboi pe3oHHble OCHOBaHuS. OfHaKko pasnuyve B
obpaljeHnn N0 MNpU3HaKy rpaxgaHcTBa npeacTaBnsieT Ccoboli  oyeHb
YyBCTBUTE/bHbIV KpUTepwuii, Tpebytowuii cepbe3Horo o6ocHoBaHus (Brouwer &
de Vries, 2015, p. 126). Mpun atom EBponelicknii Cya no npaBam 4enoBeka
HEOAHOKPaTHO NoAYEepPKUBaAsl, UYTO TOMbKO «OYEHb BECKME MNPUYWHbBI» MOTyT
onpasgatb Takoe guddepeHumpoBaHHoe obpalleHue (CM. pelleHns no genamv
Dhahbi v. Italy’, Andrejeva v. Latvia®).

KomuteT no npasam 4yenoseka OOH (panee — KIM4Y OOH) otmeTun: xots
rpaXjaHCTBO Kak TakoBoe He (hUrypupyeT cpeau 3anpeLleHHbIX OCHOBaHWA A1
AVCKpUMUHauum  (ctatbss 26 MeXxayHapoAHOro nakta O rpaXgaHCckux u

7 ECtHR. (8 April 2014). Dhahbi v. Italy, App no 17120/09.
8  ECtHR. (18 February 2009). Andrejeva v. Latvia, App no 55707/00.

33



NONUTUYECKNX NpaBax), TEM HE MeHee ero crefyeT paccmarpvBaTb Kak MHoe
OCHOBaHMWe 3anpelleHns auckpummnHaumn. MNpu atom, no mMHeHuo KMNY OOH,
anddepeHuaums No NpusHaky rpakAaHcTBa, OCHOBaHHas Ha pasyMHbIX U
06bEKTVBHBIX KPUTEPUSIX, HE ABMISIETCS 3anpeLleHHol AuckpuMuHaumeii®.

Bwmecte ¢ Tem Ha ypoBHe EC nonoxeHuss o paBHOM obpalleHun 6biin
BK/IIOYEHbI B CBOJ UMMWIpaLMOHHOIO 3akoHogatensctsa EC, perynupytoLlero
yC/I0BMSi BbE3[a U NpaBOBOI CTaTyc, NpefocTaBNsieMblli rpaxaaHam TPeTbux
rocygapcTts (Brouwer & de Vries, 2015, p. 126n15). Bonee Toro, cneynasbHble
HOPMbI MeXyHapoAHOro npasa MoryT TpebosaTb OT rocyfapcTsa 0MHAKOBOro
OTHOLLEHMSA KO BCEM MHOCTpaHuam. Tak, cornacHo ctarbe 3 KoHBeHuuu o
cTatyce GexeHueB 1951 roga® (manee — DKeHeBckas KOHBeHLUS)
JoroBapuBaroLmecs rocygapcrtea OyayT MPUMEHSATb MOMOXEHWUS HacToswei
KoHBeHUMM K 6GexeHuaMm 6e3 Kakoli 6bl TO HW 6bl10 AUCKPUMUHAUMKU MO
NpU3HaKy X pacbl, Penurum uau cmpaHbl UX MPOUCXOXOEHUS.

2. Pedhopma 3akoHopaTensctBa EC 06 mmmurpaumm n yoexuie

Monutnka EC B 0651aCTM mmmurpaumm n ybexuiia UMeeT C/I0XKHYI0 UCTOPUIo
pa3sutus. HecmoTps Ha TO, 4TO (DOPMasIbHO 3Ta MOMUTKKA MPOoBO3rnalleHa
cpepoin 0bwmx uHTepecos (Ucgarer, 2001), B Te4EHUE AUTENILHOTO BPEMEHMU
BOMPOCbI MMMUrpaumyM 1 ybexwuila akTMyeckm HaxoguIaucb B TEHM
eBponeckoil uHTerpauumn. Tonbko nocne BCTYNAeHNs B cuny AMCTepaamcKoro
[OroBopa Hayanacb peasmsauns OOLLECOIO3HON MONUTUKM B yKasaHHOM
obnactu. lMpakTnyeckas peanmsaums naaHa no POPMUMPOBAHMIO YKa3aHHOM
NOMNTVKA CBA3aHa C PeLUeHUsIMU, NPUHATBIMWA MO pe3ysbrataM 3acefaHuns
EBponeiickoro coseta B Tamnepe (Bexu Tamnepe)Y, koTopblii yTBEpAUN NiaH
pa3BuUTUA MPOCTPaHCTBa CBO6OAbI, 6€30MacHOCTV U NPaBOCYAMS.

CornacHo 3akioyeHuto  EBponelickoro coeeta B paMkax MNOCTPOEHUs
npocTpaHcTBa cBoboAbl, 6e3onacHOCTM W npasocyaus nuaepbl cTpaH EC
cdhopmynupoBann Lenb Mo CO34aHui0 OTKPbITOro 1 6e3onacHoro Cotosa (M. 4).
UneHbl EBponeiickoro coBeTa OTMeETWAW, 4TO CBOOOJOW, KOTOpas
rapaHTMpoBaHa BHyTpM EC, [0MKHbI NOMb30BaTbC HE TOMbKO rpaxgaHe
Coto3a. OHa fo/mkHa ObITb AOCTYNHA U MHOCTPaHLam, B OCOBEHHOCTW TeM, KTO
Haxo4uUTCA NoA, MeXAyHapoaHOl 3awwmnToi Ha Tepputopun EC (n. 3).

OTgenbHoe MecTo B 3ak/odeHWn EBponeiickoro coseTa  nonyvunv
MOMIOKEHNSA, KacaloWmecs MPYUMEHeHVs MNpUHUMNa HeguckpumuHaumm B

9 UN Human Rights Committee. (1989). Ibrahima Gueye et al. v. France, Communication No.
196/1985, U.N. Doc. CCPR/C/35/D/196/1985 (1989).

Convention Relating to the Status of Refugees, Geneva, 28 July 1951 (The 1951 Refugee
Convention).

European Parliament. (1999). Tampere European Council 15 and 16 October 1999. Presidency
Conclusions. URL: https://www.europarl.europa.eu/summits/tam_en.htm.

34


https://www.europarl.europa.eu/summits/tam_en.htm

OTHOLLEHMWN MHOCTPaHHbIX rpaxaaH. Tak, cornacHo n. 18 Co3 NpuHAI Ha cebs
0653arenibcTBO 06ecneynTb crpasef/MBoe obpatlleHue ¢ rpaxaaHaMmm TPeTbux
rocygapcTs, KOTOpble 3aKOHHO MPOXMBAKT Ha TEPPUTOPUN rOCyAapCTB-4Y/1EHOB
EC. bonee akTuBHas NOMMTMKA WHTErpaumMm [o/bkHa ObiTb HanpasfieHa Ha
npefocTas/ieHe VMM npaB W 06s3aHHOCTEl, COMOCTaBUMbIX C npasamy K
06s3aHHOCTAMN rpaxaH EC. OHa Takke [0/MKHa YCUNNTb HEAUCKPUMUHALMIO B
9KOHOMMWYECKOW, COUMasIbHOW W KYNbTYPHOW >XWM3HW W BKIOYaTb Mepbl MO
6opbbe ¢ pacusmom u KceHodhobueir. A s 60pbbbl C AMCKPUMUHALMER B
6onee ob6LeM nnaHe rocygapcrsam-dsieHaM pekomeHayeTcs paspabarbiBarb
HaLuMoHanbHble nporpammsi (n. 19).

Takum obpaszom, Bexu Tamnepe 3a10Xunm ocHOBbI GyayLiei nonutuku EC B
obnactm wuMmMurpauMn u ybexwuila, Kotopas [O/HKHA OCHOBbIBATLCA Ha
OTKPbLITOCTW, CONUAAPHOCTN Y HELNCKPUMUHALNN.

OpHako peanusauusi AaHHOW MOMTMKM NPOAEMOHCTPMPOBasa, UTO Crefo-
BaTb NPUHLUMMNAM OTKPLITOCTW, COMAAPHOCTU N HEAUCKPUMUHALMW Ha NPaKTUKe
HenpocTo. MurpaumoHHoe fasneHne Ha rocygapcTsa EC oka3zanocb HacTosIbKo
CW/bHBIM, YTO BbI3BA/I0 Yepeny KpusmcoB BHyTpu Cow3a. B utore EC 6bin
BbIHYX/€EH CYLLEeCTBEHHO NEepecMoTPeTb NOAXOL, K PEryIMpoBaHUI0 UMMUTpaLumum
N y6exuia, yXectouus ero.

Mocne oyepegHoro murpaumoHHoro kpusmca 2015 roga EC npuctynun K
MacwTabHoMy pedopMMpPOBaHUIO MNOMUTUKA B 06nactm uMMurpauum u
ybexviia ¢ uenbo obecneunTb ee ajanTaumio K HOBbIM Bbl30BaM W PeLUnTb
HakonueLLMecs NpPo6neMbl.

OpHako npensioxeHHblin B 2016 rogy EBponelickoid komuccuein naket
3aKOHOMPOEKTOB B 06/1aCTM MMMUrpauum u ybexuwia Bbi3Bas1 CepbesHble
pasHornacusa cpeam rocyfapcTB-4/1eHOB.

B ceHTab6pe 2020 roga EBponelickas komyccusa npeactaBuia HoBbll MakT o
mMurpaummM un  yeexwuiie'?, cornacHo KoTOpoMy ObiiM 0603Ha4YeHbl HOBble
npuopuTeTbl B nonutuke EC, Kacawlmecs perynvpoBaHus MMMurpauumn u
ybexuwa. HecmMoTpss Ha akTMBHOE WCMOSIb30BaHWE TPaLULMOHHON L1 Takmx
OOKyMeHTOB nekcuku, lMakt 2020 roga CyLWeCTBEHHO MEHSET OpPUEHTUPSI
nonutukm EC no cpasHeHuto ¢ MnaHom Tamnepe 1999 roga. MakT 0 murpauum
n ybéexuwe 2020 roga CHOKYCMPOBaH Ha MOBbIWEHUN 3(PADEKTUBHOCTN
ynpasneHus UMMUrpaumen, a TakKe  YKpenjeHun  CrnocobHOCTU
rocyfiapcTB-4/IeHOB pearnpoBarb Ha HOBble BbI30Bbl. B 31Ol CBA3WM nNpasa

2 Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions: on a New Pact on Migration
and Asylum. Brussels, 23.9.2020. COM(2020) 609 final URL:
https://eur-lex.europa.eu/resource.html?uri=cellar:85ff8b4f-ff13-11ea-b44f-01laa75ed71a1.0002.02/
DOC_3&format=PDF.
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UMMWUIPaHTOB, HAa KOTOpble akueHTUPOBaIM BHMMaHWe paspabotunkun Bex
Tamnepe, oka3anncb Ha BTOPOM M/1aHe.

Pa6ota no mmnnemeHTaumm Makta 06 MMmmUrpaumm n yéexulle saHsina
MouTW YeTbipe roga: BecHoi 2024 roga 6bl1 NPUHAT NakeT 3aKoHOA4ATeSbHbIX
akToB EC, perynumpyoLiyx COOTBETCTBYHOLWME BoNpockl. OgHaKo rosiocoBaHne B
EBponeiickom napiameHTe nokasasno, YTo TakMe CMNopHble 3aKOHOMPOEKTbI, Kak
pernameHT 06 ynpaB/fieHUM MUrpaumein n yeexuliem, NpoekT npoLleaypHoro
pernameHTa U MPOEKT pernaMeHTa 0 CuTyaumsax kKpusuca u dpopc-Maxopa B
obnactu murpaumm u ybexwuiia, nonyunnm ofobpeHve C 0YeHb HeGOsbLIMM
nepeBecoM rofiocoB™,

3. Mpobnema andichpepeHumaLy B paMmkax HOBOro 3aKkOHOAATebCTBA
EC 06 y6exuie

Monutuyeckoe  pykoBoactBo  EC  kBamdmumpoBasio  corflacoBaHue
3aKOHOMNPOEKTOB B obnactu nMmMurpaunn n y6e)KI/ILLI|a B Ka4eCcTBe UCTopuyeckoro
CO6bITUS,, KOTOPOE 3HaMeHyeT CO0Ol KPyMHbI MNPOPbIB Ha MyTW K CO34aHUI0
obLleit cucteMbl ynpasneHuss murpauuein B EC. OgHako elle Ha crtagum
COrflacoBaHUsi 3aKOHOMPOEKTOB MpaBO3alUWTHbIE OpraHvM3auMu Bblpa3uau
onaceHnsi B OTHOLWEHWM TOro, 4YTO npoBoAuMas pechopma npuBedeT K
MOCTPOEHNIO <«KECTOKOW CUCTEMBI», KOTOpasi GyaeT HepaboToCnoCOoGHOW K
npuBedeT K elle 6o/blieMy YLIEMIEHUIO NPaB NpocuTeneil yoexuwac,

MpaBuna, copepxalmecs B HOBOM MakeTe 3akoHOAATeNbHbIX akToB 06
uMmurpaumm 1 ybexuule,  CyLWECTBEHHO  paclUMpWIM  OCHOBaHUS
ncnonb3oBaHusa andpepeHUnMpoBaHHOIO NOAX04a B OTHOLLEHWU MHOCTPaHHbIX
rpaxgaH, npubsiBatowmx B EC.

B Hambonblieli cteneHn gudpdhepeHLMpOBaHHbIA NOAX0A MOXHO O6Hapy-
XUTb B NOSIOXeHUax PernameHta EC o cuTyaumsix kpusuca v hopc-makopa'®.
YKazaHHbI/i pernamMeHT ycTaHaB/IMBAET MNPaBOBblE pPaMKU A1 pearnpoBaHus
rocygapcCTB-4/IEHOB Ha UCK/UMTENbHbIE 06CTOATENbCTBA, CBSA3aHHbIE C
KPU3NCHBbIMW  CUTyauuMsiMK, BK/IKOYasi MAacCOBblii  NPUTOK  MWUIPAHTOB W/

3 European Council on Refugees and Exiles. (12 April 2024). Adoption of EU Pact on Migration and
Asylum. URL: https://ecre.org/adoption-of-eu-pact-on-migration-and-asylum/.

4 European Commission. Directorate-General for Migration and Home Affairs. (20 December 2023).
Historic agreement reached today by the European Parliament and Council on the Pact on
Migration and Asylum.

URL: www.home-affairs.ec.europa.eu/news/historic-agreement-reached-today-european-parliamen
t-and-council-pact-migration-and-asylum-2023-12-20_en.

5 Sunderland, J. (21 December 2023). EU’s Migration Pact is a disaster for migrants and asylum
seekers.

URL: www.reliefweb.int/report/world/eus-migration-pact-disaster-migrants-and-asylum-seekers.

16 Regulation (EU) 2024/1359 of the European Parliament and of the Council of 14 May 2024
addressing situations of crisis and force majeure in the field of migration and asylum and amending
Regulation (EU) [2024] 2021/1147 OJ L2024/1359.
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MaHunynnpoBaHue MUrpayOHHbIMU NnoToKamMmu (I/IHCprMeHTaJ'IVIBaLLVIﬂ
MUIPaHTOB), @ Takke Ha (HOPC-MadKOPHbIE CUTyaLWW, Takue Kak naHgemus®’.
B ykasaHHbIX CUTyauusax rocyaapctBa-unieHbl MOryT NPUMEHSTb B OTHOLLIEHUM
MMMUIPaHTOB CMELMasbHbIE PeXMMbl, NpedycMarpuBalolwe OTCTyMnIeHus oT
obLLero nopsigka, NpefycMOTPEHHOIO 3akoHofaTenlbcTBoM EC 06 yoexuiue.

Oco60e MecTo cpeay ykasaHHbIX KPU3NCHbIX CUTYaLMiA 3aHUMaET cUTyaums,
CBSI3aHHasA C MHCTPyMeHTanu3auueli MMrpaHToB.

CornacHo ctatbe 1 (4) PernameHTa 0 cutyaumsx kpmauca n goopc-maxopa
WHCTPYMEHTaNN3auMsi MUrPaHTOB MOHMMAETCA Kak cuTyauus, nNpu KOTOPOWA
TpeTbe rocyAapcTBO WM BPaXAEOHbIi HErocyJapCTBEHHbI CyObEKT NooLpseT
WM CNOCOGCTBYET NEPEMELLEHMNIO TpaxkaaH TPeTbMX rocyaapcTs wam nuy 6e3
rpaxaaHCcTBa K BHELLHMM T[paHuUaM WM B TOCYAapCTBO-UY/IeH C Lesbilo
fectabunusauum Cotosa uaM rocygapctBa-u/ieHa W Korga Takue aeinctsus
MOTYT MOCTaBUTb MNOJ YrPo3y OCHOBHbIE OYHKLMW rocyAapcTBa-yneHa.

NHCTpyMeHTaNM3auya  MWUrpaHToB — paccMaTpuBaeTcsl Kak — cuTyauus,
HacTyn/eHne KOTOPOW AaeT BO3MOXHOCTb rocyAapcTBaM-yiieHaM NpyMeHsTb B
OTHOLWIEeHUN npocuTeneil ybexwulla cneuvanbHyl npoueaypy, npegycmar-
puBaloLLyt0 OTCTYMN/IEHNE OT HEKOTOPLIX NpPaBus, YCTaHOB/IEHHbLIX PEr/TaMeHTOM
06 ynpaBneHWn murpauuein u yoGexuuieM, npouesypHbIM periaMeHToM |
[LVPEKTMBOI 0 BO3BpaLLeHun. B yacTHOCTH, Takas npouesypa npefycmarprisaet
yBenuyeHre CPOKOB pernctpauum xogataictea 06 y6exwulle, 6onee LWMPOKMe
BO3MOXHOCTV MPUMEHEHMSI MOTPaHWYHON M YCKOPEHHOW npoueaypbl U, Kak
CnefcTBue, MPOAJIEHNE CPOKOB  HAaxOXAEHUss B MecTax BpPeMEHHOro
cofepXaHusi 1 T. 4.

CornacHo perflamMeHTy creuuasnbHbil  PeXxum MPYMEHSIETCA TOMIbKO B
OTHOLUEHUN MHOCTPaHLEB, KOTOPbIE SIB/IAKTCA 06EKTOM MHCTPYMEHTaNn3aumm
(ctatbs 1 (4) pernameHTa). Takum 06pa3om, rocyfapcTBa-yUneHbl JO/MKHbI He
TO/IbKO YCTaHOBWTb (DaKT MHCTPYMEHTa/IM3aLmm, Ho 1 fAoKa3aTb, YTO KOHKPETHOe
ML ABNSETCA ee 0GHEKTOM.

MoMMMO 3TOro, COrNacHoO U3MeHeHWsIM B LLieHreHckuii kogeke o rpaHulax® s
CUTyaUMaX WHCTPYMEHTa/M3auuM MWUIPaHTOB  FOCY[apCTBa-YfeHbl BrpaBe
BPEMEHHO 3aKpblBaTb WM COKpallaTb BpPems paboTbl TEX WK WHbIX MyHKTOB
nponycka. XoTsi OTCYyTCTBUE AaHHOT0 NOMIOXEHWs He nnwano rocyaapctea EC B
MPOLZIOM BO3MOXHOCTU MpeAnpuHMMAaTh Takue Mepbl, MOCKO/bKy paboTa

7 Ineli-Ciger, M. (10 June 2024). Navigating the Labyrinth of Derogations: A Critical Look at the
Crisis Regulation. EU migration blog.
URL: www.eumigrationlawblog.eu/navigating-the-labyrinth-of-derogations-a-critical-look-at-the-crisi
s-regulation/.

18 Regulation (EU) 2024/1717 of the European Parliament and of the Council of 13 June 2024
amending Regulation (EU) 2016/399 on a Union Code on the rules governing the movement of
persons across borders [2024] OJ L2024/1717.
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MYHKTOB NPOMyCcKa OTHOCUTCA CKOpee K KOMMETEHLMM roCyAapCTB-4/IEHOB, YeM K
komneTeHuum Coto3a.

YcTaHoB/IEHME CMNELMaIBHOMO pexmMmMa B CUTyauusix MaccoBoro npubbiTus
UMMUIPaHTOB M CcUTyaumsix hopc-mMaxopa, pasBuTre KOTOPbIX HAaxXoAMTCA BHE
KOHTPONS rocyfapcTs, SAB/IAETCA BO MHOMMX Clyvasx 060CHOBAHHbIM, MOCKOMbKY
TakMe Mepbl  HanpaefieHbl Ha  BOCCTAHOB/IEHWE  pPaboTOCNOCOOGHOCTU
COOTBETCTBYHOLLEN UHPPACTPYKTYPbI.

OfHaKko MPYMEHNTENIbHO K CUTyauun WHCTPYMeHTaM3auuu, KoTopas He
MMeeT O06BLEKTUBHBLIX KPUTEPUEB, WUCMOMb30BaHNE CMELMAIbLHOMO pexuma,
YXYALLAOLWEro NOSIOXEHNE UMMUTPAHTOB, NPeACTaBNSETCS CNOPHbIM.

BBuay OTCYTCTBMS O6BLEKTUBHBLIX KPUTEPMEB KBa/IMUKALMSA TON UM MHON
cuTyaumMm Ha rpaHuue B KayecTBe WHCTPYMEHTaM3auunm MUrpaHToB OyaeT
OCYLLECTB/IATLCA TOCYAapPCTBOM-U/IEHOM Ha OCHOBE CYyOBLEKTUBHON OLIeHKW, TO
€CcTb Takasn KkBasmhukaumsa nexuT He B NPABOBOW, @& NOMUTUYECKOA NAIOCKOCTH.
OTO CO034aeT LUMPOKME BO3MOXHOCTU A8 3/710ynoTpebneHns co CTOPOHbI
rocyapCcTB-4/1EHOB B NMPUMEHEHWUN CheLmMabHOM npoueaypbl. TakuMm o6pasom,
rocyfapcrea-usieHbl M0 HEACHbIM KpUTEepUsAM OOS/DKHbI ByayT pasfenatb BCex
UMMUTPAHTOB Ha  «MHCTPYMEHTA/IN3NPOBAHHbLIX» W «HE WHCTPYMEHTa-
NIN3MPOBaHHbIX». 3JTO MOPOXAAET NPaBOBYK) HEOMNPEAENIEHHOCTb, a Takke
LUMpOKMe BO3MOXHOCTH ans 3/10ynoTpebaeHunin co CTOPOHbI
npasonpumeHuTenbHbIX opraHos (Gkliati, 2023, p. 573).

Mpn 3TOM CcOrNacHoO pernaMmeHTy B C/y4Yae WHCTpyMeHTanv3auuu
HeraTuBHble MOCNEACTBMA HACTynawT He [A1a ee opraHusatopa, a Aans
VMMMUIPaHTOB, KOTOPbIE BbICTYNAIOT XXEPTBOWA.

BesycnoBHO, Kak pernameHT 0 cutyaumsx Kpusuca v copc-mMaxopa, Tak u
n3MeHeHus K LLIeHreHckoMy Kofekcy O rpaHuuax npegycmarpusatot nogpobHble
rapaHTUy 3awWuTbl OCHOBHbIX MpaB B C/yyae, €eCcnyM roCyAapCTBO-U/IEH,
CTO/KHYBLLEECA C cuTyauueii MHCTpYMeHTanM3aumm, otcTynaeT oT npasui EC,
OfHaKko Takue rapaHTMM HOCAT  [eKOpPaTWBHbIA  xapakTep, MOCKOMbKY
«UHCTPYMEHTA/IN3NPOBAHHbIA  MMMWUrPaHT» He N0 CBOE BWHE 3aBefoMO
OKa3blBaeTCA B HEBbLIFOAHOM MOMIOXEHNN MO CPaBHEHWIO C APYTUMK vuamu,
nywmmmn yoexwilie Ha tepputopun EC.

MonoxeHna pernameHTa, Kacallmecs WHCTPYMeHTam3auuy MUrpaHTos,
CO34al0T MPaBoOBYH OCHOBY ANna audipeperuynaumm nonutukm EC B obnactu
npegoctasneHns yoexuuy. VHbiMu crosamu, C TOYKW 3peHua npasa EC y
rocyfapcte-uneHoB  6yaeT  BO3MOXHOCTb  pasfenvTb  NOTEeHUMasIbHbIX
npocuTenein ybexuuia Ha «eCTEeCTBEHHbIE» W «UCKYCCTBEHHO CO3faHHblE»

1 Goldner Lang, I. (2024). Instrumentalisation of Migrants: It is Necessary to Act, but How? EU
migration blog.
URL: www.eumigrationlawblog.eu/instrumentalisation-of-migrants-it-is-necessary-to-act-but-how.
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MUrpaunoHHblE TMOTOKW, B OTHOLUEHUM KOTOPbIX NPUMEHAETCA pas/inyHoe
npaBoBoe perynupoBaHue. Mo cyTu gena uckatenum MexayHapoaHoi 3aliuTbl
MOTYT JINWMTLCA CBOWMX OCHOBHbIX MPaB TO/IbKO MOTOMY, YTO OHMW MbITAlOTCA
BbexaTb B EC uepes onpefeneHHyo TpeTbio cTpaHy.

C nosvuMu MprHUMNA HEAUCKPUMUHALMKU Takoe pasferneHne npocutenei
ybexuwa npeacraBnsieTcss Heob0ocHOBaHHbIM. Kak yxe oTMeuyasiochb Bbllle,
XKeHeBckasi KOHBEHUMS 3anpeLLaeT Kakyto Gbl TO HU 6bl10 ANCKPUMUHALMIO NO
NpU3HaKky pachbl, penurum Wi rocygapcTaa NpoucxoxaeHusi. BnosnHe ouesnaHo,
YTO yKa3aHHble MOJIOKEHNS Takke 3anpeLualoT AMCKPYMUHALWIO B 3aBUCMOCTM
OT MecTa u crnocoba Bbe3ga B CTpaHy. B cBeTe HamepeHWin CTOPOH,
BblpaXeHHbIX B lMpeambyne XXeHeBCKOro KOHBEHLMM, MOXHO cAenaTb BbIBOA,
YTO [OroBapuBaloLLMECA rOCYAapCTBa He MOryT NPOBOAUTL AUCKPUMUHALMIO
Mexay pasnnuHbIMK rpynnamm 6exeHLes?.

B cnyyae He3aKoOHHOrO Bbe3fa Yepe3 BOCTOUHbIE UMW tOXHbIE rpaHuLbl EC
UMMUIpaHTbl COBEPLUAIOT OHO W TO XEe MpaBOHapyLUeHue, Kak npasusio, npu
COAENCTBMN  OMpefeneHHbiX vy, B 3aBMCMMOCTM  OT  CyOGbEKTMBHOM
KBamMgkaumMm B OOHOM c/lydae 3To 6ydeT WMeHOoBaTbCA MWHCTPYMEH-
Tanmsauuei, a B gpyrom — HeT. [1py 3TOM HepeAKOo NOTeHLMalIbHbIE MPOCUTENN
y6exuiia MoryT U He 3HaTb, YTO SBASIKOTCS «MHCTPYMEHTOM» B UbUX-TO pyKax.
Mo3Tomy chakT MCNO/b30BaHNA UMMUTPAHTOB CO CTOPOHbI ONPeAesieHHbIX UL, B
KauyecTBe MHCTPYMEeHTa OOCTVXKEHUS TeX UM WHbIX Leneli He MOXET CMYXUTb
[OCTaTOMHbIM OCHOBaHMEM [/11 CHVKEHWUSI YPOBHS 3aluTbl UX Mpas. HbIMM
crnoBamMu, 3TO He $BASETCA oOnpaBAaHvem Ans  AnddepeHLMpoBaHHOM
noaxoAa K TakuM MMMUrpaHTam.

Takum o06pa3om, Wucnonb3oBaHMe AMAEPEHUMPOBAHHOIO noaxoda K
«UHCTPYMEHTANN3NPOBAHHLIM» U «HEUHCTPYMEHTANIM3NPOBAHHBLIM»  NPOCHU-
TensM ybexuila npeacTaBseTcss HeonpaBAaHHbIM C TOUKM 3PEHUS NpUHLMNA
HeaUCKpUMMUHaLMN.

4. OMCKPUMMHALMOHHBIE HOPMbI B HALMOHA/IbBHOM W COHO3HOM Mpase,
BbI3BaHHbIE KPU3MCOM Ha YKpavHe

CepbesHbIM TOMYKOM K YCUNeHuio audddhepeHumauym B UMMUTPALMOHHOM
nonutmke EC nocnyxuno Hadvano Poccuiickoii ®egepauvein cneuuasibHoin
BOEHHOI onepaumn B cheBpane 2022 roga. BcneactBme akTuBHbIX GOEBbIX

2 Ancite-Jepifanova, A. (21 September 2023). Migrant Instrumentalisation: Facts and Fictions:
Realities on the Ground at the EU-Belarus Border. VerfBlog.

URL: https://verfassungsblog.de/migrant-instrumentalisation-facts-and-fictions/.

Churruca Muguruza, C. (19 May 2022). Selective Solidarity and Discrimination in the EU
Response to Refugees. GC Human Rights Preparedness.

URL: www.gchumanrights.org/preparedness/article-on/selective-solidarity-and-discrimination-in-the
-eu-response-to-refugees.html.
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aericteuin B rocygapctea EC npubbii0 HECKO/TbKO MUISIMOHOB BbIHY)XAEHHbIX
nepeceneHues. EC Bnepsble 3a ABajuaTb NeT NPUHAN peLleHre aKTUBUPOBaTb
«CMISILLYI0» [AMPEKTUBY O BPEMEHHOW 3alute??, npuHsaTyo eule B 2001 roay B
OTBET Ha MacCOBbIil MPUTOK BbIHYXAEHHbIX NepeceneHLeB, 6eXxaBLunX OT BOIHbI
B FOrocnasuu (Geng & Sirin, 2019).

Pearnpyss Ha obocTpeHne cuTyauum Ha YkpauHe, rocygapctsa EC ctanu
NpefocTaB/IATb  YKPAMHCKUM MNepeceneHuam MnpuBuUaerMpoBaHHble YC/10BUs
Bbe3fa W npebbiBaHWsA, KOTOpPble CW/IbHO OTNYa/IUCb OT TeX, KOTOPbIMU
NoNb30BA/IUCb UMMWUIPaHTbI U3 APYrMX CTPaH, Takke BbIHYXAEHHbIE MOKUHYTb
MECTO CBOEr0 NPOXWBAHWSA BCNEACTBME BOEHHbIX AEWCTBMIA. Bce 3TO HarnsagHo
nokasbiBano, 4to EC obpawanca ¢ npubbIBLUMMU C YKpavHbl MHa4e, Yyem C
APYTUMU  HefaBHUMK MOTOKaMU BbIHY)XXAEHHbIX MUrpaHToB?. B aKcnepTHOW
cpege MNosIBUIOCH JaXke [AefleHNEe Ha  «YKPaUHCKUX» U «HEYKPaUHCKUX»
UMMWUTPaHTOB?*, MpuM 3TOM B OTHOLUEHWM YKasaHHbIX TPynn NPUMEHSOTCS
pasnunyHble Npoueaypbl, pasMyHas NoANTUKa 1 NPenoCcTaB/fAeTcsa pPasnnyHbIi
npaBoOBOii cTaTycC.

Kak yxe oTmeuasnoch Bbile, aundhepeHupoBaHHoe obpalleHne He Bcerga
ABNAETCA OUCKPUMUHAUMOHHBLIM. B 2022 rogy Bo MHoOrux ropogax EC cranm
MAacCOBO BbIBeLLMBaTb YKpauHCKue donaru, nnakarbl ¢ JI03yHraMu 0 nognepxke
YKpauHbl, OpraHvu3oBbIBaTb CrneunasibHble WHOPMAaLVOHHbIE MYHKTbl  A71A
YKpauHCKMX  nepeceneHues W  MHoroe gpyroe. Bce 310  cu/bHO
KOHTpacTupoBasio ¢ TeM, Kak rocygapctsa EC npuvHuManu nepeceneHues 13
ApYrux CTpaH, OKas3aBLUMXCA B Cx0xel cutyaumn. OfHako C nMpaBOBOR TOUKM
3pEHMS Takoli MOAXOA, CBSI3aHHbI C NPOSBEHMEM 0CO60r0 rocTeENPUMMCTBA,
CNOXHO KBaNMUUMPOBaTb Kak AUCKPUMUHAUMIO MO NpU3HaKam rpaxaaHCcKomn
NPUHAAIEXHOCTH.

OpHako VMMEHHO B 3TOT MOMEHT MOXHO Obl/I0 OTYET/IMBO YBUAETH, Kak
CTupaeTcs rpaHb Mexay anddpepeHumaumein n guckpummnHaume.

Bo-nepBbIX, 0COObIA NPUEM YKPaWHCKMX NEepeceneHLEeB COMPOBOXAA/ICA He
TO/IbKO aKTUBHbIM UCMOMNb30BAHMEM CMNeLuanbHON aTtpubyTuku. PasnuuHble
ny6/nYHble M 4YacTHble opraHuM3auuu npegnaranu 6ecnnatHble YCAyru fnlib

22 Council Directive 2001/55/EC of 20 July 2001 on minimum standards for giving temporary
protection in the event of a mass influx of displaced persons and on measures promoting a
balance of efforts between Member States in receiving such persons and bearing the
consequences thereof [2001] OJ L212/12.

Z  Prantl, J. (2022). Generous, but Equal Treatment? nti-Discrimination Duties of States Hosting
Refugees Fleeing Ukraine. European migration blog.

URL: www.eumigrationlawblog.eu/generous-but-equal-treatment-anti-discrimination-duties-of-state
s-hosting-refugees-fleeing-ukraine/?print=print.

24 Shehada, M. (28 August 2023). EU member states’ discrimination against refugees is systematic.
Euromedmonitor.

URL: www.euromedmonitor.org/en/article/5790/EU-member-states%E2%80%99-discrimination-ag
ainst-refugees-is-systematic.

40


https://euromedmonitor.org/en/article/5790/EU-member-states%E2%80%99-discrimination-against-refugees-is-systematic
https://euromedmonitor.org/en/article/5790/EU-member-states%E2%80%99-discrimination-against-refugees-is-systematic
http://www.eumigrationlawblog.eu/generous-but-equal-treatment-anti-discrimination-duties-of-states-hosting-refugees-fleeing-ukraine/?print=print
http://www.eumigrationlawblog.eu/generous-but-equal-treatment-anti-discrimination-duties-of-states-hosting-refugees-fleeing-ukraine/?print=print

YKPanHCKUM nepeceneHuam, MeCTHble opraHbl B MNPUOPUTETHOM NopAagke
obecneunBaiM UX XWIbeM U T.A. B pgaHHOW cuTyauum HeT npaBOBOro
OOBbSACHEHMSA, NOYeMy  YKPauWHCKMIA  nepeceneHel, MOl  NO/b30BaTbCA
06LecTBEHHLIM TpaHCNOpPTOM 6ecnnaTHo, a npocuTens yoexuwa n3 Cupum —
HeT. bBonee TOro, HEKOTOpblE WCTOYHMKM COOBOLLAIOT O NPUMEHEHUN
andbdepeHumaumm no pacosomy npusHaky (Costello & Foster, 2022, p.245).
B yacTHOCTW, TEMHOKOXMM uLaM, MPOXMBAOWUM Ha YKpauHe, HO He
UMEILLMM TPaxaaHCTBa, OblI0 3anpelieHo BbedxaTb Ha Tepputopuio EC,
KOpPeHHOe HaceneHue YKpavHbl VMMeNno npuopuTeT nNpu nocajke B
TpaHcnopTHble cpeacTBa W T. 4. Bce 3T0 kBasmdpmuympoBanock npeacrasu-
TensaMu AgprKaHCKOro coko3a Kak NposiBfieHne pacu3Ma 1 AUCKpUMUHALMn®,

Bo-sTopblx, EC  npepoctaBun  BO3MOXHOCTb  abCOMTHO  BCEM
BbIHY)X/EHHbIM MNepecesieHLamM BbexaTb Ha Tepputopuio Coko3a M BNepsble
pewwnn npegocTaBuUTb MM CTaTyC BPEMEHHOWN 3awuTbl. 10 cpaBHEHMIO CO
CTaHOApTHOW  npoueaypoi  y6exwuwa, CcTaTyC  BPEMEHHON  3awuThl
npefocTaBnseT  [OCTATOMHO  WeApble MpaBa, a cama npoueaypa
npefocTaBneHns 3awuTbl SABASETCA HEAOMrO M He BK/YAET [eTaslbHyH
nHaMBMAYyasibHyt0 oueHky (Trauner & Valodskaite, 2022, p.18). WHbiMK
cnoBamu, npouefypa npefocTaBfieHUs BPEMEHHON 3aluTbl ABMseTcs 6onee
npuBnekaTencHOW A9 VMMUIPaHTa, HEeXenu WHble Buabl MexAyHapoaHOl
3aWnThI.

Bonee Toro, Komuccusi mocumtasia BO3MOXHbIM MPUMEHSATb CneLvaibHble
YNpOLLEHHblE MpaBwia Bbe3ga A5 YKPaUHCKUX NepecesneHueB B OTCTynaeHne
OT JelicTByloWMX HOpM npasa Coto3a®.

Mcnonb3oBaHve B OTHOLLEHWUU YKPAWHCKMX MepecefieHueB 0CobbIxX npasui
Bbe34a W MNpefoCcTaBleHns MexAyHapoAHON 3aluTbl MO CPaBHEHWIO CO
C/ly4asiMu MaccOoBOrO MNpPUOLITUS MMMUIPAHTOB W3 APYrMX CTpPaH NnogHumaet
Bonpoc 06 060CHOBAHHOCTW Takoro AvddhepeHUnpoBaHHOIO MNoAXoAa.
B kayecTBe 060CHOBaHMS aKTUBaUMM MpOLEeAypbl BPEMEHHON 3aliuTbl B
Hay4yHO nuTepaType nNpuBOAATCA TpPU aprymMeHTa: BO-NEPBbIX, SPKO
Bblpa)XEHHOE HEeraTvBHOE OTHOLUEHME K CreuuasibHO BOEHHOI onepauvun co
CcTopoHbl EC; BO-BTOpbIX, KPaTKOBPEMEHHOCTb M MaclWTabHOCTb NPUOLITUSA
nepecenieHUeB Ha €BPOMENCKYld TeppuTopui; B-TPETbUX, TOT hakT, uTo
rpaxgaHe YkpavHbl MOMb30Ba/IMCb MNpaBoM 6e3BM30BOT0 Bbesga B EC
(Abrisketa Uriarte, 2023, p.13). OgHako yKa3aHHble aprymMeHTbl Bpsi4 Nu
ABMIAKOTCA [0CTaTOYHbIMKM A1 0O60CHOBAHUSA YHUKaNIbHOCTM CcUTyauun C

% African Union. (28 February 2022). Statement of the African Union on the reported ill treatment of
Africans trying to leave Ukraine.

URL: www.au.int/en/pressreleases/20220228/statement-ill-treatment-africans-trying-leave-ukraine.

Commission Communication Providing operational guidelines for external border management to
facilitate border crossings at the EU-Ukraine borders [2022] 2022/C 104 1/01. OJ C 1041/1.
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YKpauHoii. B uHbIX cnydasix maccoBoe npubbiITMe UMMWIPAHTOB M3 [PYruxX
CTpaH, BKMoyaa ObiBwyto HOrocnasuto, Takke 6bl10  06ycNnoBneHO
BOOPYXEHHbIMU KOHMDVKTaMK C Ye/IOBEYECKMMU XepTBammn N pas3pyLLUEeHUSIMN.
ToT chakT, uTo EC He ocyxaan TakMe KOHDANKTbI, HE NpuaaeT UM NIerMTUMHOCTH
N He VMeeT HMKaKOro nNpaBOBOrO 3HAYEHWS C TOYKU 3pEeHus akTusauun
npoLesypbl BDEMEHHON 3aLUATLI.

B OTHOLWEHUN KPaTKOBPEMEHHOCTU 1 MacLUTaboB NPUOLITUA NepeceneHueB
C YKpauHbl crieflyeT OTMETWUTb, YTO UWUAIPbl, XapakTepusylolme npuobiTHe
YKPaUHCKMX BbIHYX/EHHBIX NepecenieHUeB, HEBO3MOXHO CPaBHUTL C Lmdpamu,
OTHOCAWWMMUCS K APYTMM MOXOXMM CuTyaumsam. 3a 4YeTBepTblil KBapTa
2015 roga 6bin10 3admkcupoBaHo 978 165 criyvyaeB HeE3akOHHOrO Bbe3fa Ha
TeppuToputo EC?. C Tepputopui YKpauHbl 3a OfHY HEAEN0 NpubbIIo OKOMo
650 000 uenosek®. OgHaKo 34eCb Hal0o OTMETUThL, YTO B C/lydae C YKpauHo
BMacTu rocygapcts EC OTKpbIAM rpaHnLbl U Aasiv BO3MOXHOCTb BbeXaTb BCEM
Xenawwmm. B 2015 rogy cnoxumnacb o6patHas cuTyauusi: rpaHuupbl 6biv
3aKpbITbl, & NepeceneHubl Bbe3Xan HenerasibHo No MOp Uan no cywe. Ecnn
6bl B 2015 rogy Bnactu EC Takke OTKpbUIU TpaHuubl 471 UMMUIPaHTOB, TO
4YNCNO BbeEXaBLUMX 6bI/I0 Obl HAMHOIO Bbilwe, Yem B 2022 roay.

HakoHel,, BO3MOXHOCTb rpaxaaH YKpauwHbl Bbe3Xarb Ha Tepputopuio EC
6e3 BM3bl HE UMEET HMKaKOro NPaBoOBOr0 3HAYEHUS C TOYKM 3PEHNA peasn3aumm
npasa Ha MeXyHapoaHYI0 3aluTy.

Mo 3TOl MpuuMHE WCnonb3oBaHWe MPoLeaypPbl BPEMEHHON 3almTbl 415
BbIHY)X/EHHbIX NepecesnieHUeB C YKpauHbl B OT/IMUME OT WHbIX aHasI0rMyHbIX
cuTyauuin -~ MMeeT  SIpKO  BbIPaXKEHHbI  ANCKPUMWHALUMOHHBIA  XapakTtep.
WHcTuTyThl EC nocumTann, 4to akTreaums npoueaypbl BpeMEHHOW 3aluTbl 415
YKpavHUEB nonutuyeckn LenecoobpasHa. MoMUMO MNOMTUYECKOrO acnekTa
HeMas1I0BaXHYIO PO/ib UrPasl ¥ 3KOHOMUYECKUIA hakTop, NOCKOMbKY YKpanHa 415
cTpaH BocTouHoin EBpOnbl Ha NPOTSHKEHWW MOCNEAHUX HECKOSbKUX et
OCTaEeTCs BaXHbIM UCTOYHUKOM HEL0POroli paGoyeit cunbi®.

OTKpbITME TPaHUL, ONA YKPavHCKUX MNepecefieHueB Mo CPaBHEHUIO C
BbIxoAUamu M3 cTpaH BnwxHero BocTtoka n CesepHoit Adhpukn B 3anagHoi
3KCNEpPTHON  cpefe  Hepeako  KBaM(pMUMpOBasioCb  He  TOMbKO — Kak
OVCKpMMUHaLMS, HO 1 kak pacusm (Abrisketa Uriarte, 2023, n. 44).

27 European Border and Coastguard Agency. (2016). Frontex Risk Analysis Network Quarterly:
Quarter October—December 2016.

URL: www.frontex.europa.eu/assets/Publications/Risk_Analysis/FRAN_Q4_2016.pdf.

2 Council Implementing Decision (EU) 2022/382 of 4 March 2022 establishing the existence of a
mass influx of displaced persons from Ukraine within the meaning of Article 5 of Directive
2001/55/EC, and having the effect of introducing temporary protection [2022] OJ L71/1.

2 Garcés Mascarefias, B. (2022). Why this refugee crisis is different. CIDOB.

URL: www.cidob.org/en/publications/why-refugee-crisis-different.
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Co3gaHue npehepeHUmanbHbiX YCNOBWIA A8 Bbe3ga W NpebbiBaHMSA
YKPaVHCKUX NepeceneHUeB No CPaBHEHMIO C rpaxaaHamu Apyrnx rocyaapcts,
rnaBHbiM  06pa3om npeacTaBuWTeNeil  MCNAMCKOTO  MMpa, HOCUT  SIPKO
BbIPXKEHHbIA XapakTep M MOpOXAaeT Cepbe3Hble COMHEHWSI C TOYKW 3pEHUs
NEerMTUMHOCTY Takoil Mepbl. OfHaKo KBanMguUUMpPOBaTb Takue AeNCTBUA Kak
pacusM HeBepHO, MOCKOSIbKy pacu3M nNpefacTaBnsieT coboii  Teoputo,
060CHOBbIBaKOLLYH HEPABEHCTBO pac ¥ 3THUYECKMX rpynn (MPEeBOCXOACTBO UK
HEMOJSIHOLIEHHOCTb OTAE/bHbIX PAacoBbIX WK 3THUYeckux rpynn)®. Egsa nu
nonMTuyeckMe  ngepsl EC  pyKoBOACTBOB&/IMCb  WMMEHHO  3TUMMU
coobpaxeHnsasMn. PacoBblii hakTop urpan B 3TON CUTyauuu onpeseneHHyto
posb, OAHAKO OH He Gbls1 M1aBHbIM.

B cnyyae c yKpaumHCKMMK nepeceneHuamm cnefyeT roBOpUTb He 0 pacusme,
a 0 «CEeNeKTMBHON  CONUAApHOCTM»%,  MOIMTUYECKN  MOTUBMPOBAHHbIX
peLUeHusiX, KOTOpble B UTOre NPUBESIN K ANCKPUMMUHALIMOHHBIM NPaKTUKam.

HeobxogMMo OTMETUTb, YTO NPW  OCYLECTBIEHUM UMMUIPaLMOHHOWM
NONWNTVKA TOCyfapCTBa HepeaKko OTAAlT MpeAnovTeHuss TeM WM WHbIM
MMMWUTpaHTaMm, OCHOBbIBAsiCb Ha WX MNpoucxoxaeHun. K npumepy, MHorue
rocyfapcrea OCYLLECTBAAT NOANTUKY, HANPaB/IEHHYIO Ha penaTpuaLmio CBOMNX
COOTEUYECTBEHHVKOB MW JIUL, UMEIOLLUX MPOUCXOXKAEHNE, CBA3AHHOE C AaHHbIM
rocyaapctBoM. HWKTO He HasbiBaeT 3TO pacu3MOM WU Aake pacoBoOl
AvckpyMuHauvein. OgHako Ha ypoBHe EC, Tem 6onee B pamkax MNOUTUKM
npegocTaBneHns yHexuLL, Takol Noaxoa ABNSAeTCA HefonyCTUMBbIM.

B pamkax paccMoTpeHusi o6beanHeHHoro aena Ne C 643/15 n C 647/15%,
npeactaBnTenu Monblun, 060CHOBLIBAs CBOW [0BOAbI O HEAENCTBUTE/IbHOCTM
peweHnss CoBeTa B YacTW pacrnpegesnieHuss npocuTeneii ybexwuiia, oTMeTUIN,
yto [Monbckas pecny6ivMka ABNSETCH MOHOHALMOHAIbHBIM M 3THUYECKM
LLe/IOCTHbIM FOCYAapCTBOM, ¥ MPUOLITUE MMMWUTPAHTOB 3 MYCY/IbMaHCKUX CTPaH
MOXeT MoAopBaTb YCTOSIBLUMECS HALMOHA/IbHbIE W KY/ITYPHblE TPaguumm
(n. 302). MpubbITME VMMUIPAHTOB W3 WHOI Ky/JLTYPHON U SA3bIKOBOW Cpeppl
B/ieYeT A48 NPUHMMALOLLErO rocyAapcTea 3HauMTeNbHO 60/bLune 3aTpaThl Ha NX
ajantaumio. Cya OTBepr YykasaHHblii [0BOA, OTMETMB, UTO COOBpaxeHus,
KacarwLimecs 3THUYECKOTO MPOUCXOXAEHWS npocuTeneii yoexuwa, He MoryT
OblTb  MPUHATbI  BO  BHUMAaHWe, TMOCKOMIbKY OHW  SIBHO MpoTMBOpeYar

% Declaration on Race and Racial Prejudice. Adopted and proclaimed by the General Conference of
the United Nations Educational, Scientific and Cultural Organization at its twentieth session, on
27 November 1978.

31 Churruca Muguruza, C. (19 May 2022). Selective Solidarity and Discrimination in the EU
Response to Refugees. GC Human Rights Preparedness.
URL: www.gchumanrights.org/preparedness/article-on/selective-solidarity-and-discrimination-in-the
-eu-response-to-refugees.html.

32 Joined Cases C 643/15 and C 647/15 Slovak Republic and Hungary v Council of the European
Union [2017] ECLI:EU:C:2017:631.
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3akoHogatensctBey EC n, B yactHocTu, ctatbe 21 Xaptum EC 06 OCHOBHbIX
npasax (n. 305 peLueHus).

Takum 06pa3oM, MpUMEHeHMe 0co60ro nopsigka Bbe3ga M npebbiBaHMS
YKPauHCKMX NepecesieHUeB 1 MCnonb3oBaHWe npoLlefypbl BDEMEHHON 3aLunTbl
MOXHO pacueHuBaTb KakK MposiB/ieHVe AuddepeHumpoBaHHoOro nogxoda K
rpaxgaHam TpeTbUX rOCYAapcTB, KOTOPbIi He COOTBETCTBYET TpeboBaHUSIM
ctatby 3 XKeHeBckoli KoHBeHUuW. CnefoBaTtesfibHO, B JaHHOM C/lydae MOXHO
rOBOPUTL O HAUTMYMWN NPU3HAKOB AUCKPUMUHALIAN.

YKa3aHHyl AMCKPUMUHALMIO HeNb3s NpU3HaTb NMO3WTUBHOW, MOCKO/bKY OHA
He nNpVBOAUT K BbIPaBHMBAaHWIO B MpasBax BbIHYXAEHHbLIX MepecesneHueB C
YkpavHbl 1 WHbIX cTpaH. Ckopee B fAaHHOM cfyyae peyb UAET O Tak
HasblBaemoli obpaTtHoi guckpumnHaumm (TuxaHoBa, 2021, c. 122-129), To ecTb
HepaBHOM O6paLleHu No OTHOLUEHUIO K JOMUHUPYIOLLER rpynne.

O6ocTpeHne kpusuca Ha YkpanHe B eBpasnie 2022 roga npuBesio K
CEepPbe3HOMY BCMNJIECKY TaK Ha3blBAEMOW HeratMBHOM AMCKPUMUHALMW MO
OTHOLUEHMI0 K POCCUIACKMM rpaxgaHam B rocygapctBax — uneHax EC. Kak
oTmeuvatoT Y. lepo n X. PuTu, «3anagHoeBponeiickne obLecTsa, KOTopbie eLle
HefaBHO KNANNCb HUKOTAA He MoAAaBaTbCAa AUCKPUMUHALUK, BAPYT YAAPWUINCH
UMEHHO B Takyto AnckpuMuHauuio» (Fepo, Puty, 2024, c. 109). AuckpyuMnHalms
B OTHOLLEHWUW POCCUIACKMX FPaxaaH MMesia MHOTOYPOBHEBLIN xapakTep, Of4HaKo
B [aHHOW cTaTbe 6yayT paccMOTPeHbl NPO6/ieMbl NPOSBIEHUS ANCKPUMUHALMN
B paMKax UMMUrPaLrOHHON NOINTUKN.

HauvHaa c¢ 2022 roga EC wn oTgenbHble rocyaapctsa-ysieHbl Ccrasiv
npuHMMaTb npaswia, B TOM 4uc/ie B (popMe akToB MATKOro npasa,
yCTaHas/MBatLLMe OrpaHWYeHWss Ha Bbe3[, POCCUMCKMX rpaxpaH. 3Tu
orpaHuyeHnsa BKOYaNN 3anpeT Ha Bbe3f B rocygapctea EC, orpaHnyeHua Ha
BblJayy BM3 M OCOOGble YCNOBWA NepeceyeHns BHEWHUX rpaHu, LLieHreHckoro
MpocTpaHCcTBa. YKasaHHble OorpaHuvyeHus pacrnpocTpaHsanncb Ha BCex /iy,
MMEIOLLMX POCCUIACKOE TpakAaHCTBO. TakuM 06pasoM, MOXHO [OBOPUTb O
OVCKPMMUHALMN NO NPU3HAKY rpakaaHcTsa Uav no npu3Haky HauvoHasIbHOCTU.

C deBpana no okta6pb 2022 roga Bce rocygapctea EC, nmetowme
CyxonyTHble rpaHuupbl ¢ Poccuiickoin ®epepaumvein (Monbwa, Jutea, Slarsus,
OCTOHWA, PUHNAHANSA), BBENN 3aMNPET Ha Bbe3[, NPakTUYeckn Ana BCex rpaxiaH
Poccuu (BoiiHnkos, 2023).

Kpome TOro, B ceHTs16pe 2022 roga Komuccusa onybnukosasna pykoBOACTBO,
cofepxallee pekoMeHAauuW MO BblAaye LUEHTeHCKUX BU3 W KOHTPOMO Ha
BHELLUHUX rpaHuuax®. B cuny ctatbk 288 APEC OHO HE OTHOCUTCS K NPaBOBbLIM

33 Communication from the Commission. Brussels, 30.9.2022. C(2022) 7111 final. 1. Updating
guidelines on general visa issuance in relation to Russian applicants following Council Decision
(EU) 2022/1500 of 9 September 2022 on the suspension in whole of the application of the
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aktam Coro3a M, COOTBETCTBEHHO, He 06nagaeT 06s3aTesibHOlM opUaNYECKON
CUNOI, OfHAKO coAepxalmecs B HeM MOMOXEHUS NO CcyTu 06s3biBaloT
rocygapctea  cnefoBaTb  WHCTPyKUMsiM — Komuccun,  KOTopble  MPsiMO
npoTuBopeyar geicTeylouwemy npasy Coto3a. o mHeHuo Komuccum, B
TEKyLWeld cuTyaumn Bbe3n rpakgaH Poccuym MOXeT npeactaBnsaTb Yrposy
06L1ecTBEHHOMY MOpPSAKY, BHYTPEHHeli 6e30MacHOCTM W MeXAYHapOoLHbIM
OTHOWeHMsIM (M. 7). Mo 3Toi npuumHe Komuccusi nocumTana HeobXoauMbIM
Y)XKECTOUNTb BU30BbIA PEXUM B OTHOLUEHWU POCCUWACKMX FPaxXpaH U ycunuTb
NacnopTHbI KOHTPONL NPy Bbe3ae rpaxaaH Poccun Ha Tepputoputo EC.

OcHOBHasi Maes ykasaHHOTO [JOKyMeHTa CocTosila He B TOM, 4TOGbl
pa3bACHWUTL NOPSAOK NMPUMeHeHWs BM30BOro kogekca, a B TOM, 4TOGbl AaTb
rocyfapctBam-4sieHamMm WHCTPYKUMKM, KakMum 06pa3om B pamkax BusoBoro
kogekca® 1 LUeHreHcKoro Kofekca O rpaHuuax® MakcMmasibHO YXXeCcTounTb
npoueaypy Bblgayu BM3 U OFPaHWUMTb BbeE3[ POCCUsH Ha Tepputopuio EC.
B yacTHocTM, Komuccusi  MnpeanucbiBaeT  KOHCY/IbCKUM  YUpeXAeHUsM
BOCMO/1b30BaTbCA NPeAyCMOTPEHHbIMW B BW30BOM KOAEKCE BO3MOXHOCTSMU
ONA yBE/IMYEHMsI  CpoKa  pacCMOTPEHMsi  BM30BOTO  XOopdaTaiicTea,
npefocTaBeHnus  [AONONHUTESNbHbLIX  [OKYMEHTOB, MNPOBeAeHua npeaBapu-
TENbHbIX KOHCyNnbTauuii n 1. 4. lMomumo 3Toro EBponeiickas Komuccus
npeAnncbIBaeT rocyaapcTBaM-ysieHaM He UCMOJHATbL HOPMbI B13oBoro kogekca
B 4acCTM Bbl4a4yn MHOTOKpaTHbIX BU3 rpaxaaHam Poccuu. daktuueckn Komuccuns
NocpeAcTBOM MPUHATMS akTa MSArkoro rnpasa, He 06/1afatoLero PUANYECKON
CUMO, OTMEHsieT [eiicTBME MpaBOBON  HOPMbI,  cofepxaileiics B
3aKoHofaTe/IbHOM akTe, 06/1a4atoLLEM CBOCTBOM 06513aTe/IbHOCTMY.

W LLeHreHcknin kogeke o rpaHuuax (ctatbs 4), u Busoseblii kogekc (ctatbs 1)
npefycmMaTpuBaloT NPUHLUUMN MHAMBWUAYaUSIbHOW OLEHKW, COMMacHO KOTOPOMY
No6Gble pPeLIeHns 0 Bblgaye BU3bl U Bbe3fe MHOCTPaHLEB A0/MKHbI NPUHUMATLCS
WHAMBMAYASIbHO, C YYETOM KOHKPETHbIX 06CTOATENbCTB. WHbIMK crioBamu,
npaBo EC uCKOYaeT 3anpeTuTenbHble Mepbl KO/IEKTUBHOIO XapakTepa B
JaHHoli obnactn. CnefoBaTtesibHO, HW Ha COK3HOM, HWM Ha HauMOHaSIbHOM
YPOBHE HEe/b3A BCEX rpaxaaH ONpefesieHHOro rocyaapcTsa MpuUsHaTh Yrpo3oi
06L1ecTBEHHOMY NOPSIAKY, 6€30MaCHOCTN 1 MEXAYHAPOAHbLIM OTHOLLEHUSIM.

Agreement between the European Community and the Russian Federation on the facilitation of the
issuance of visas to the citizens of the European Union and the Russian Federation; and 2.
Providing guidelines on controls of Russian citizens at the external borders. URL:
www.home-affairs.ec.europa.eu/commission-communication-guidelines-visa-external-borders_en.

3 Regulation (EU) No 810/2009 of the European Parliament and of the Council of 13 July 2009
establishing a Community Code on Visas (Visa Code) [2009] OJ L 243/1.

3% Regulation (EU) 2016/399 of the European Parliament and of the Council of 9 March 2016 on a
Union Code on the rules governing the movement of persons across borders (Schengen Borders
Code) [2016] OJ L 77/1.
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Ecnn  paccmaTtpmBaTtb yKasaHHble Mepbl CKBO3b MPU3MYy NpuHUMnNa
HeaUCKPUMMHALUMK, TO Takoi aAndbdepeHUMpPOBaHHbIA NOAX0A K rpavkaaHam
Poccun He umeet nog co6oii HM MPaABOBOrO, HWU JIOTMYECKOTO OOBSACHEHUS.
B 3TOli CBA3M COIO3HbIE 1 HALMOHA/bHbIE MEpPbI MO KOMIJIEKTUBHOMY 3anpeTy Ha
BbEe3[, M OrpaHUYEHU0 Ha Bbidady BWU3 B OTHOLUEHWU TPaXAaH ONpeaesieHHoro
rocygapctea npeAcTaBnaloT CcO60lM SPKO BbIPaXKEHHYHO Mepy AUCKPUMUHA-
LIMOHHOTO XapakTepa, OCHOBaHHYH Ha Mpu3Hake rpaxgaHcTea®.

Takum 06pa3oM, pacCMOTPEHHbIE Bblle Mepbl MO OrpaHWYeHM0 Bbesga
rpaxpgaH Poccum Ha TeppuTopuio rocygapctB — uneHoB EC He Tonbko
HapywawT Tpe6oBaHuMA  LLUeHreHCkMx npasBu/i, HO W  nNpoTuBOpevar
doyHAaMeHTa IbHbIM NPUHLMNAaM COBPEMEHHOro o6bLiecTsa®.

3aknoyeHune

Mpo6nema cobnaeHns NpuHUMNa HEAUCKPUMUHALMM B pamMKax peavsaumun
UMMUTrpaumoHHoi nonntukn EC MMeeT cnoxHblii xapaktep. C 04HOI CTOPOHBI,
nonnTMKa B  OTHOWEHWM WMHOCTPaHHbIX T[PaX4aH MpakTMyeckn Bcerga
OCHOBbIBaeTCcsl Ha AudchepeHuMpoBaHHOM NOAXOAE, KOTOPbI He 06s3aTeNlbHO
BeAEeT K AnckpuMmHaumn. C apyroin CTopoHsl, andydpepeHumnans gomkHa 6biTb
NpPonopuUMOHaNbHON, 06OCHOBAHHOW W  MpecnefoBaTb 3aKOHHYK  Leflb.
B npoTuBHOM cnyyae gudpdepeHumauma nprobpeTaeT YepTbl AUCKPUMUHALMN.

Ha npoTskeHun fnutenbHOro BpemeHy EBponeiickomy cotosy yaaBasiocb He
TO/bKO BbICTPaMBaTh 3PGEKTUBHO paboTatollyto CUCTEMY 3aliMTbl MNpaB
yesnoBeka, HO W COXpaHATb GanaHc Mexay nyo/IMYHbIMKA  MHTEpecamMm
obecneyeHnss 6e30MacHOCTM U COO/MIOAEHNEM MpPaB MHOCTPAHHbLIX rpaxiaH.
MpyMepbl  AUCKPUMUHALMOHHOIO OTHOLUEHUSI WM WMHOTO YLIEM/IEHUA Mpas
UMMUIPaHTOB paccMaTpuBa/ICh Kak efMHUYHbIE Cllydyan cHosl CyLiecTByoLLEel
CUCTEMBI.

OpgHako uyepega WMMMUMPALMOHHBIX, MOMUTUYECKUX W WHBIX KPU3WCOB
npuBena Kk cutyaummn, korga EC un rocygapcTBa-usieHbl OKas3a/Cb He B
COCTOSIHUM TMPOBOAWTL MPEXHIOD VMMMWUIPALMOHHYH MNOUTMKY 6e3 yuiepba
CcOb6CTBEHHOI 6e30MacHoCTy.

JTO MOBMEKNO 3a CO6OI HEOGXOAMMOCTb PeOPMUPOBAHNS COH3HOIO
3akoHogaTenbcTBa 06 UMMUrpaumMn n ybexulle, KOTopoe MOMWMO MpoYero
npuBeno K ycunewwio AnddepeHLPOBaHHOIO NOAX04a B  OTHOLUEHUU

% Grundler, M. (28 October 2022). Russian nationals at the EU’s external borders: upholding human
rights. European migration blog.
URL: https://eumigrationlawblog.eu/russian-nationals-at-the-eus-external-borders-upholding-huma
n-rights/.

ST Ancite-Jepifanova, A. (29 September 2022). The Visa Ban, Nikolai and his Russian Sister: Why
Schengen Visa Restrictions for Russian Citizens Risk Tearing Families Apart. VerfBlog. URL:
https://verfassungsblog.de/the-visa-ban-nikolai-and-his-russian-sister/.
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ummurpaHToB. Euwe 6Gonee cepbesHbIM TOMYKOM K PAaCLUMPEHUO MOMUTUKM
avnddepeHumaunm SBUI0CHL Havyaslo crneLranbHO BOEHHOM onepauum, Kotopas
noenekna 3a Co6oi pPOCT MUrPauUMOHHOTO AaBneHuns Ha rocygapctsa EC u
yCuieHne NoMTUYECKOro NPOTUBOCTOSHNA ¢ Poccueii.

B paHHOM cuTyaumn guddepeHuraunss B OTHOLUEHUWM WHOCTPaHHbIX
rpaxzaH, Bbe3xawlmx Ha Tepputoputo EC, cTana npuobperarb CUCTEMHBIN
xapaktep.  lOpuguueckmin  aHanu3s  andddhepeHuUUpoBaHHOIO  noaxoga
B OTHOLUEHUW OTAENbHbLIX T[PYNMN WHOCTPaHHbIX [paXAaH mnokasasa, 4Tto B
6O0/bLUINHCTBE CrlydaeB Takasd auddepeHumaunss umena Heob0CHOBaHHbIN
XapakTep, COOTBETCTBEHHO  WMENWCb  MNPU3HAKM  AUCKPUMUHALUKM MO
HaLUMOHaIbHOMY MPU3HAKY.

locypapctBa — uneHbl EC cTasim NpoBoAMTb MOMUTUKY, HANPaB/IEHHYHO Ha
co3faHne MNpevMyLecTB AN  O4HWX  MHOCTPAaHHbIX  rpaxgaH npu
OOHOBPEMEHHOM MOpPaXXeHUW B MpaBax [APYrMX WHOCTPAHLUEB, HEPEeAKo
UMEILMX OAMHAKOBbIA NPABOBON cTaTyc. Takoi AnddepeHunpoBaHHbIn nog-
X0[, HepeaKo MMeeT pa3ymMHOe 00bsICHEHMe, CBA3aHHOE C TeM, YTO useHbl EC
NbITAKTCA MNPUB/EYb UMMWUIPAHTOB M 06ecneunTb MEXAYHapOAHYH 3aluty
nmyam, O/IM3KUM MO Kynbtype, A3blKY, pennurnn, noanTuyeckmm B3rngpam m
COOTBETCTBYIOLMM 3KOHOMUYECKMM WHTEpPEecam NPUHUMAKLLET0 rocyaapcTea.
OpHako yKkasaHHbIi MoAxof He cornacyetca € 6a3oBbiMY  MpUHUMNAMU
paBeHCTBa U HEAUCKPUMUHALMM, 3a/I0KEHHBIMU B YHUBEPCASIbHBIX U CNELMasib-
HbIX MEeXAYHapOAHO-MPaBOBbIX akTax, BKIKYas >XEHEBCKYH KOHBEHLUWK O
ctaryce 6exeHueB. Kpome TOro, npasuna, KacarLlmecs orpaHu4eHus Bbesga
pOCCUIACKMNX TpaXAaH, He TO/IbKO HapyLlakT NPUHUMUM HEAUCKPUMUHALMMW, HO 1
BCTynatoT B MPOTMBOPeYMe ¢ HopMamm npasa camoro Cotosa.

HecmoTps Ha akTvBHOE [feknapupoBaHve cobniogeHns yHAaMeHTaNbHbIX
npas B EC Bce vawe o06HapyxvBalTCa MpUMeEpbl AUCKPUMUHALMM W
HepaBeHCTBa, a HepesKo OHW MoMy4arT CBOE puAMYEecKoe 3akpernsieHuve.
VHbIMM  cnoBamu, B paMkax WMMWUIPALUOHHOW MOAUTUKM U MOSUTUKM
npegocTasnieHns yoexuuw, auddepeHuMpoBaHHbIi Noaxo4 K MHOCTpaHuam
npeBpawaeTcs B [AWCKPUMUHALMOHHLIA. Takum o6pasom, AWCKpYMUHAUMS
nony4yaeT pacrnpocTpaHeHWe He TOMbKO B NPaBONpPUMEHUTENbHOW AeATelb-
HOCTW, HO 1 Haxo4WT NPaBOBOE 3aKpensieHne B NPaBOBbIX akTax, NPUHUMaeMbIX
Ha HaLMOHa/IbHOM 1 COKO3HOM YPOBHSIX.

Cnucok nutepatypsl / References

1. BoWiHukoB, B.B. (2023). OrpaHuyeHns Ha Bbe3[ POCCUICKMX rpaxkiaH B
cTpaHbl EC: nonutuueckne 1 npasoBble acnekTol. CospemeHHas Espona, 3,
20-32.

47



Voynikov, V.V. (2023). EU travel restrictions for Russian citizens: political
and legal issues. Sovremennaya Evropa, 3, 20-32.

lepo, Y., Puty, X. (2024). SHawnune EBpona. Moyemy nomepnen Heydady
nonumuyeckuld npoekm Egpona u Kak Hayamb CHOBa O HEM Meymame.
MHo3uc.

Gero, U., & Rich, H. (2024). Endspiel Europe: why the political project
Europe failed and how to start dreaming about it again. Gnozis.

KapTtawknH, B.A. (2011). OrpaHnyeHne npaB HerpaxgaH v 3anpeljeHve
anckpumuHaumu. CospemeHHoe npaso, 11, 18-22.

Kartashkin, V. A. (2011). Limiting the rights of non-citizens and prohibiting
discrimination. Sovremennoe pravo, 11, 18-22.

KpacHosipoBa, E.B. (2014). OndpchbepeHumaumss kak NpaBoOBOM aHTMNOA,
AVCKpUMUHaLUMK. BecmHUK Vipkymcko2o 20Cy0apcmseHH020 MEXHUYECKO20
yHusepcumema, 2(85), 261-265.

Krasnoyarova, E.V. (2014). Differentiation as the legal opposite of
discrimination.  Vestnik Irkutskogo gosudarstvennogo tekhnicheskogo
universiteta. 2(85), 261-265.

TuxaHoBa, . A. (2021). O6paTHasa AMCKPUMUHALMSA KakK HeraTvBHas CTopoHa
Yype3MepHO aHTUANCKPUMUHALMOHHON nonuTtukn. B Mepsbild Spocnasckuli
topuduyeckul ¢hopym. 1-2 okmsiopsi 2021 2. C60pHUK Hay4YHbIX cmamel 1o
goripocaM  mpyooso20  fpasa.  Spocnasckuli  20cydapcmseHHbIl
yHusepcumem um. . I. Jlemudosa (c. 122—129). dunurpaHs.

Tikhanova, D.A.(2021). Reverse discrimination as a negative side of
excessive anti-discrimination policies. In Pervyi YAroslavskii yuridicheskii
forum. 1-2 October 2021. Sbhornik nauchnyh statei po voprosam trudovogo
prava. YAroslavskii gosudarstvennyi universitet im. P.G. Demidova
(pp- 122-129). Filigran'.

. Abrisketa Uriarte, J. (2023). The activation of the temporary protection
Directive 2001/55/EC for Ukrainian refugees: a demonstration of its
uniqueness. Peace & Security — Paix et Sécurité Internationales, 11, 1-31.
http://dx.doi.org/10.25267/Paix_secur_int.2023.i11.1201

Besson, S. (2005). The principle of non-discrimination in the convention on
the rights of the child. The International Journal of Children's
Rights, 13, 433-461.

Brouwer, E., & de Vries, K. (2015). Third-country nationals and discrimination
on the ground of nationality: article 18 TFEU in the context of article 14
ECHR and EU migration law: time for a new approach. In M. van den Brink,
S. Burri & J. Goldschmidt (Eds.), Equality and human rights: nothing but
trouble? Netherlands Institute of Human Rights (SIM), 2015.

48


http://dx.doi.org/10.25267/Paix_secur_int.2023.i11.1201

10.

11.

12.

13.

14

15.

16.

17.

18.

19.

Costello,C., & Foster,M. (2022). (Some) refugees welcome: When is
differentiating between refugees unlawful discrimination? International
Journal  of Discrimination and the Law, 22(3), 244-280.
https://doi.org/10.1177/13582291221116476

Diebold,N.F. (2011). Standards of non-discrimination in international
economic law. International and Comparative Law Quarterly, 60, 831-865.
http://doi.org/10.1017/S0020589311000418

Flegar, V. (2015). The principle of non-discrimination: an empty promise for
the preventive health care of asylum seekers and undocumented migrants?
Groningen Journal of International Law, 3(2), 85—-101.

Geng, H.D., & Sirin, N. (2019). Why not activated? The temporary protection
directive and the mystery of temporary protection in the European Union.
International Journal of Political Science & Urban Studies, 7(1), 1-18.
http://doi.org/10.14782/ipsus.539105

Gkliati, M. (2023). Let's call it what it is: hybrid threats and
instrumentalisation as the evolution of securitisation in migration
management. European Papers, 8(2), 561-578.
http://doi.org/10.15166/2499-8249/675

.Munster,van,R. (2009). The Maastricht Treaty: The formalization of the

immigration/security nexus. In: Securitizing immigration. The politics of risk
in the EU (pp. 46-64). Palgrave Macmillan.
https://doi.org/10.1057/9780230244955_3

Rijpma, J. (2024). Watching the guards: ensuring compliance with
fundamental rights at the external borders. European Law Journal, 30(1-2),
74-86. https://doi.org/10.1111/eulj.12500

Sokhi-Bulley, B. (2005). Non-discrimination and difference: the (non-)essence
of human rights law. Human rights law commentary. Available
at:https://www.nottingham.ac.uk/hrlc/documents/publications/hricommentary
2005/nondiscriminationanddifference.pdf.

Trauner, F., & Valodskaite, G. (2022). The EU’s temporary protection regime
for ukrainians: understanding the legal and political background and its
implications. CESifo Forum, ifo Institute — Leibniz Institute for Economic
Research at the University of Munich, 23(4), 17-20.

Ucarer, E. (2001). From the sidelines to center stage: sidekick no more? The
European Commission in Justice and Home Affairs. European Integration
online Papers, 5(5). http://dx.doi.org/10.2139/ssrn.302779
Vedsted-Hansen, J., Kienast,J., & Feith Tan,N. (2023). Preferential,
differential or discriminatory? EU protection arrangements for persons

49


https://doi.org/10.1177/13582291221116476
http://doi.org/10.1017/S0020589311000418
http://doi.org/10.14782/ipsus.539105
http://doi.org/10.15166/2499-8249/675
https://doi.org/10.1057/9780230244955_3
https://doi.org/10.1111/eulj.12500
https://www.nottingham.ac.uk/hrlc/documents/publications/hrlcommentary2005/nondiscriminationanddifference.pdf
https://www.nottingham.ac.uk/hrlc/documents/publications/hrlcommentary2005/nondiscriminationanddifference.pdf
https://dx.doi.org/10.2139/ssrn.302779

displaced from Ukraine. In S. Carrera & M. Ineli-Ciger (Eds.), EU responses
to the large-scale refugee displacement from Ukraine: an analysis on the
temporary protection directive and its implications for the future EU asylum
policy (pp. 383—-399). European University Institute Robert Schuman Centre
for Advanced Studies.

50



HayuHas ctatbs / Research Article
https://doi.org/10.17323/jil.2025.28169

AKTYAJIbHbIE NMPOBJIEMbI | TOPICAL ISSUES

The notion of a dispute in determining jurisdiction ratione
temporis in international investment arbitration

D. Baktybekova

Resolut, Moscow, Russia

dilzhanbaktybekova@gmail.com
ORCID: 0009-0000-7461-8311

Abstract

This article examines the inconsistent and often problematic role of the notion of a dispute
in establishing jurisdiction ratione temporis in international investment arbitration. It argues
that the principle of non-retroactivity in investment law applies to the timing of the state’s
measures, not to the timing of the dispute. However, for treaties that do not explicitly
exclude pre-existing disputes, tribunals often err by focusing on when the dispute arose to
establish jurisdiction ratione temporis. This practice introduces a jurisdictional criterion not
agreed upon by the contracting parties and misapplies the non-retroactivity principle.
Conversely, for treaties that explicitly exclude pre-existing disputes from the scope of their
application, the timing of the dispute is of critical importance. However, arbitral practice
reveals a lack of a unified definition of a “dispute”. Analysis of key cases shows that
tribunals apply inconsistent standards to determine when a dispute has arisen.
Furthermore, in some cases, even after establishing jurisdiction over a post-treaty dispute,
tribunals have applied the treaty retroactively to the pre-treaty measures. The article
further analyses the complexities of alleged continuing breaches. For treaties that do not
exclude the pre-existing disputes, the test is whether a post-treaty act constitutes an
“independently actionable breach”. For treaties that explicity exclude pre-existing
disputes, the article critiques ambiguous tests like the “same subject matter” approach
used in Lucchetti v. Peru, which allows states to avoid liability for post-treaty wrongful acts
by linking them to older disputes. It concludes by advocating for a clearer analytical
framework, proposing that tribunals should first identify an independently actionable
breach and then determine when the dispute specific to that breach arose, thereby
enhancing predictability and safeguarding investor rights.

Key words: the notion of a dispute, jurisdiction ratione temporis, bilateral investment
treaty, retroactive application, pre-existing dispute, independently actionable breach
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AHHOTauusa

B HacTosel cTaTbe paccmaTpuBaeTcs HemocrefoBaTenbHas WM 3adacTylo npobnema-
TUYHAA poNb MOHATMS Cnopa MpW YCTAHOBMEHWW OPUCAMKLMW ratione temporis B
MeXAYHapoAHOM WHBECTULMOHHOM apbutpaxe. B Heli yTBepxaaeTrcs, 4To NpUHLMM
HEepeTpPoakTUBHOCTA B WHBECTULIMOHHOM NpaBe MPUMEHSIETCH K MOMEHTY NPUHSATUS Mep
rocyfjapcTBoM, a He KO BPEMEeHW BO3HUKHOBEHUSA cnopa. OfHako B c/iyyae [0roBOpOB,
KOTOpble MPSAMO HE MCK/II0YaloT paHee CyllecTBOBaBLUME CNopbl U3 cdiep UX NPUMEHEHUS,
apbutpaxHble TpubyHanbl YaCcTO COBEPLUAIOT OLUMOKY, KOHLEHTPUPYSACb Ha MOMEHTEe
BO3HUKHOBEHUSI Cnopa A/1 YCTaHOB/IEHWS pUCAVKUMN ratione temporis. Takas npakTmka
BBOANT  IOPUCAVKUMOHHBIV  KPUTEPUA, He  COrnacoBaHHbIi  [40roBapyBatoLLMMUCs
CTOpOHaMW, W NPUBOAUT K HEBEPHOMY MPUMEHEHMIO MPUHLMNA HEepPeTPOaKTUBHOCTY.
W HaobopoT, Ana [oroBOpPOB, MPAMO UCK/OYAWYX paHee CyliecTBOBaBLUME CMOpbl W3
cthep UX NPUMEHEHUs, MOMEHT BO3HUKHOBEHWSA cnopa SBASETCS KpahiHe BadkKHbIM
KpuTepveM. OfHako apbuTpakHas npakTika CBMAETeNbCTBYET 06 OTCYTCTBUM €4UHOro
onpefeneHns MOHATUA «Cnop». AHaIM3 KIHOYEBLIX A€ MOKasbiBaeT, YTo TpubyHasbl
NPUMEHSIIOT ~ HenmocnefoBaTenbHble  CTaHA4apTbl AN OfNpejenieHusi  MOMeHTa
BO3HMKHOBEHWSA cnopa. Bonee Toro, B HEKOTOPbIX C/y4asX, AaXe YCTaHOBUB HOPUCANKLNIO
B OTHOLLUEHUW CMopa, BO3HWKLLEro Moc/ne BCTYMNEHUs [OroBopa B cwuily, TpubyHaubl
NPUMEHSNN JOrOBOP PETPOAKTUBHO K Mepam, MPUHATBIM [0 €ro BCTYMN/IEHUS B CUAY.
[lanee B cTarbe aHaIM3NPYIOTCA CIOKHOCTW, CBSi3aHHble C  MpeArnosaraeMbIMu
ONAWMMUCA HapyweHuamu. [Ins [OroBOpOB, He COAepXalluyX WCKIOYEHWA ans paHee
BO3HMKLUMX CMOPOB, TECT 3ak/l4aeTcd B TOM, NpeAcTasnser /n coboin pAesHue,
COBEpLUEeHHOe Moc/ne BCTYMN/IEHNA [0roBopa B CWJ/TY, «CamOCTOATENbHOEe HapylleHue,
ABNAIOLLEECS OCHOBaHWEM [/1A Uckax». [lna 4OroBOpoB, COAepXallnX Takme UCKUEHS,
B CTaTbe KPUTMKYHOTCA HEOAHO3HauHble TeCTbl, TakMe Kak NoAXof «TOXAecTsBa npegmera
crnopa», UCMNoNb30BaHHbIA B dene Lucchetti v. Peru, KOTOPbI/i NO3BONSET rocyfapcTeam
n3beratb OTBETCTBEHHOCTVW 3a MPOTMBOMNpPaBHble [EWCTBUS, COBEPLUEHHble nocne
BCTYN/IeHUs1 [oroBopa B CW/Y, CBA3blBas WX C paHee BO3HUKLIKMMW Cropamu.
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B 3aK/loueHve aBTop BbICTYNaeT 3a 60/iee YeTKyl aHa/IMTUYECKyt0 OCHOBY, npegiaras
TpubyHaniam CHadyana OnpefensaTb  Ha/MuMe  CamOCTOSATENIbHOMO  HapylleHus,
AB/SIIOLLETOCS OCHOBAHMEM [J/1S UCKa, a 3aTeM yCTaHaB/MBaTb, KOrda BO3HWK Crop,
OTHOCSILLMIACA VMMEHHO K 3TOMY HapylleHWt, 4To OyAeT Crnoco6CTBOBATb MOBbILLEHUIO
npeacKasyemMocTy 1 3aluTe NpaB NHBECTOPOB.

KnioueBble Crfi0OBa: noHstve criopa, HOPUCOVKUMA ratione temporis, ABYCTOPOHHUIA
VNHBECTULMOHHBI  AOTOBOP, PETPOaKTVBHOE MPUMEHEHWe, paHee BO3HWKLLWI Crop,
CamMOoCTOATEe/IbHOE HapyLleHue, ABNAOLLIeeCs OCHOBaHEM [/19 ucka

Ana untuposaHua: BakTbibekoBa [l. MNoHATWE cnopa npu onpegeneHun pUcanKuum
ratione temporis B MeXAyHapOAHOM WHBECTULMOHHOM apbutpaxe. )KypHaa BLUS no
mexoyHapooHomy nipasy / HSE University Journal of International Law. 2025. Tom 3. Ne 2.
C. 51-78.

OumkaH BakTbI6ekoBa — MIaALLNIA IOPUCT.

Introduction

States build their jurisdictional defences in international investment arbitration in
different ways. One way is to argue a lack of jurisdiction ratione temporis,
claiming that the dispute before the tribunal arose before the treaty’s entry into
force or any other effective date, such as the date of making the investment
(hereinafter — the Pre-Existing Dispute). States make this argument based on
two different types of investment protection treaties — treaties that explicitly
provide that they do not apply to Pre-Existing Disputes (hereinafter — the
Non-Silent Treaties)* and even in cases where the treaty does not exclude such
disputes from the scope of their application (hereinafter — the Silent Treaties).?
The first part of the article focuses on the correctness of the reference by
parties and the tribunals to the timing of disputes in the Silent Treaties. The
second part deals with the cases concerning the Non-Silent Treaties and
discusses the notion of a dispute, as well as its role in further analysis. The third

1 An example of such clause is Article 12 of Agreement Between the Government of the United Arab
Emirates and the Government of the Russian Federation on the Promotion and Reciprocal
Protection of Investments of 28 June 2010 that states that it “shall not apply to investment disputes
arisen or settled before its entry into force”.

URL: https://investmentpolicy.unctad.org/international-investment-agreements/treaty-files/2234/do
wnload.

2 An example of the Silent Treaty is the BIT between the Republic of Kyrgyzstan and the United
States of America of 19 January 1993, where Article Xl states that the BIT “shall apply to
investments existing at the time of entry into force as well as to investments made or acquired
thereafter”.

URL: https://investmentpolicy.unctad.org/international-investment-agreements/treaty-files/1864/do
wnload.
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part elaborates on how tribunals decide if they have jurisdiction ratione temporis
when parties claim that there has been a continuing breach in cases of the
Silent Treaties, and how the tribunals decide if a dispute before them arose after
the treaty entered into force, or is a continuation of a Pre-Existing Dispute in the
Non-Silent Treaties.

1. The Silent Treaties

Neither investment arbitration practice nor literature has paid much attention to
the correctness of arguments by parties that refer to the timing of disputes in
cases of the Silent Treaties to argue a lack of jurisdiction ratione temporis. Even
less attention has been given to the analysis of arbitral tribunals based on the
timing of disputes. The author argues that by introducing an additional criterion
for establishing jurisdiction ratione temporis — specifically, the timing of the
disputes — tribunals appear to be interpreting treaties in a manner that
introduces obligations or limitations not expressly agreed upon by the
contracting parties.

States tend to frame their jurisdictional objections by relying on Article 28 of
the Vienna Convention on the Law of Treaties (hereinafter — VCLT) and by
arguing that, under the non-retroactivity rule, the treaties should not apply to
disputes that arose prior to the treaty’s entry into force. There has been a
debate on whether Article 28 of the VCLT applies to “treaty provisions and
instruments conferring jurisdiction” (Juratowitch & McArthur, 2024, p. 98). It has
also been recognised that while Article 28 of the VCLT might seem to be clear,
“the rule leaves a wealth of questions unanswered when applied to jurisdictional
issues” (Gattini, 2017, p. 140) The answer has been provided in the
International Law Commission’s (hereinafter — ILC) commentaries to the Draft
Articles on the Law of Treaties of 1966. The ILC stated that “when a
jurisdictional clause is attached to the substantive clauses of a treaty as a
means of securing their due application”, the non-retroactivity principle may
operate in relation to the jurisdiction as well, based on the timing of the alleged
breach. As such, if the alleged breach is claimed to have happened before the
entry into force of the treaty, the tribunal or a court will not have jurisdiction
ratione temporis to hear the claims.® Essentially, the ILC refers to the timing of
the alleged breaches rather than the timing of the disputes. This means that the
tribunals will have jurisdiction ratione temporis over investors’ claims as long as
the alleged breaches take place after the treaty enters into force or any other

3 International Law Commission, Draft Articles on the Law of Treaties with commentaries, Yearbook
of the International Law Commission, 1966, vol. Il, p. 212.
URL: https://legal.un.org/ilc/texts/instruments/english/commentaries/1_1_1966.pdf.
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relevant critical date. However, arbitral tribunals have not consistently followed
this approach.

In Gramercy v. Peru, for example, the tribunal rightly complied with the treaty
language and followed the ILC’s approach.* Here, the United States-Peru Free
Trade Agreement (hereinafter — FTA) stated that “[flor greater certainty, [it]
does not bind any Party in relation to any act or fact that took place or any
situation that ceased to exist before the date of entry into force of this
Agreement”.> When Peru argued the lack of jurisdiction ratione temporis by
claiming that the dispute before the tribunal was the Pre-Existing Dispute, the
tribunal found that Peru’s argument “suffers from a significant problem”.® This is
because Peru’'s argument does not conform to the actual wording of the FTA's
temporal exclusion clause, which does not refer to disputes, but to measures”
[emphasis added].” These measures included “law, regulation, procedure,
requirement, or practice’ [...] ‘adopted or maintained’ by the host State”.? The
tribunal noted that the disputed measures took place after the FTA entered into
force,® and therefore fell within the tribunal’s jurisdiction ratione temporis.*°

In contrast, the tribunal in ATA Construction v. Jordan'' presented a
reasoning that did not follow the treaty language. In this case, the bilateral
investment treaty (hereinafter — BIT) between Jordan and Turkey of 2006
applied to “investments existing at the time of entry into force as well as to

4 ICSID. Gramercy Funds Management LLC, et al. v. The Republic of Peru. Case No. UNCT/18/2,
Final Award of 6 December 2022.
URL: https://jusmundi.com/en/document/decision/en-gramercy-funds-management-lic-and-gramerc
y-peru-holdings-lic-v-the-republic-of-peru-award-tuesday-6th-december-2022. The tribunal also
provided a helpful analysis of the notions of “dispute” and “measure”. With regard to the dispute,
the tribunal set up the following criteria for its existence: (1) “there must be a disagreement
regarding a point of law or fact;” (2) “the disagreement must be between two parties, which hold
opposite views;” (3) “both parties must be aware that the dispute exists, the matter having been
raised by one party and the counter-party showing some sign of opposition” (see paras. 323-325).
As for the measures, the tribunal derived the definition from the United States-Peru FTA, which
stated that a measure “includes any law, regulation, procedure, requirement, or practice” (see
para. 318). This article treats the notions of a dispute and a measure in the same way.

5 Peru - United States Trade Promotion Agreement of 12 April 2006, Article 10.1(3).
URL: https://investmentpolicy.unctad.org/international-investment-agreements/treaty-files/2721/do
wnload.

5 ICSID. Gramercy Funds Management LLC, et al. v. The Republic of Peru. Case No. UNCT/18/2,
Final Award of 6 December 2022. Para 333.
URL: https://jusmundi.com/en/document/decision/en-gramercy-funds-management-lic-and-gramerc
y-peru-holdings-lic-v-the-republic-of-peru-award-tuesday-6th-december-2022.

7 Ibid.

8 lbid. Para 336.

°  Ibid. Para 343.

0 |bid. Paras 337-338.

ICSID. ATA Construction, Industrial and Trading Company v. Hashemite Kingdom of Jordan.

Case No. ARB/08/2. Award of 18 May 2010.

URL: https://jusmundi.com/fr/document/decision/en-ata-construction-industrial-and-trading-compan

y-v-hashemite-kingdom-of-jordan-award-tuesday-18th-may-2010.
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investments made or acquired thereafter”,*> meaning that it was a Silent Treaty.
The disputed measures in this case took place after the Jordan-Turkey BIT
entered into force when the Jordanian Court of Cassation upheld the annulment
of an arbitral award and extinguished the arbitration agreement on
16 January 2007.%2

Jordan argued that “it is well established” that a treaty “will not apply to a
dispute that has arisen, fully developed, and been extensively pursued before
the BIT's entry into force” [emphasis added].* It asserted that the dispute before
the tribunal “had been extensively litigated, in both arbitral and judicial
proceedings, for a period of nearly six years before the BIT’s entry into force”,
resulting in a lack of jurisdiction ratione temporis.*®* ATA Construction
counterargued that the dispute arose after the BIT entered into force.'®

Despite the lack of language that would indicate the exclusion of the
Pre-Existing Disputes in the Jordan-Turkey BIT from the scope of its application,
the tribunal agreed with Jordan. The tribunal concluded that it may exercise
jurisdiction only “if it finds that the dispute arose after the entry into force of the
Treaty on 23 January 2006” [emphasis added].” The tribunal eventually found
that the dispute in relation to the annulment of the arbitral award arose in 2003,
ruling that the dispute was “really indistinguishable from the original dispute and,
hence, like its progenitor, arose prior to the entry into force of the Turkey-Jordan
BIT", therefore finding no jurisdiction ratione temporis.*® As for the second
disputed measure of extinguishment of the arbitration agreement, the tribunal
found that the dispute arose in 2007, after the BIT entered into force, hence,
falling within the scope of jurisdiction ratione temporis.*®

2 Agreement Between the Hasihemite Kingdom of Jordan and the Republic of Turkey Concerning
the Reciprocal Promotion and Protection of Investments of 2 August 1993, Article IX.
URL: https://investmentpolicy.unctad.org/international-investment-agreements/treaty-files/1769/do
wnload.

13 |ICSID. ATA Construction, Industrial and Trading Company v. Hashemite Kingdom of Jordan.
Case No. ARB/08/2. Award of 18 May 2010. Para 67.
URL: https://jusmundi.com/fr/document/decision/en-ata-construction-industrial-and-trading-compan
y-v-hashemite-kingdom-of-jordan-award-tuesday-18th-may-2010.

14 |ICSID. ATA Construction, Industrial and Trading Company v. Hashemite Kingdom of Jordan.
Case No. ARB/08/2. Award of 18 May 2010. Para 63.
URL: https://jusmundi.com/fr/document/decision/en-ata-construction-industrial-and-trading-compan
y-v-hashemite-kingdom-of-jordan-award-tuesday-18th-may-2010.

% Ibid.

% |bid. Paras 67-68.

' |bid. Para 98.

% |bid. Para 104.

¥ |bid. Para 118.
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Furthermore, to determine when the dispute between the parties arose, the
tribunal referred to the award in Lucchetti v. Peru.?® Such reference is incorrect,
because the BIT between Chile and Peru of 2000 explicitly provided that it did
not “apply to differences or to disputes that arose prior to its entry into force”.%
This means that the BIT in Lucchetti v. Peru provided for a completely different
standard from the outset, but the ATA Construction v. Jordan tribunal proceeded
to apply it. The fact that some states exclude the Pre-Existing Disputes from the
scope of their treaties’ application demonstrates that the Silent Treaties are not
equivalent to the Non-Silent Treaties, and the very necessity to explicitly exclude
Pre-Existing Disputes from the scope of a treaty’s application demonstrates that
such intention might not be found in the Silent Treaties, let alone the lack of the
wording that would indicate such an agreement between the contracting parties.

The analysis of the tribunal demonstrates that the reference to the timing of
the disputes was both unnecessary and incorrect in the context of determining
jurisdiction ratione temporis. The Turkey-Jordan BIT language did not warrant
the assessment of the timing of the disputes, as it was in the Chile-Peru BIT.
The tribunal should have based its interpretations and analysis on the wording
of the Turkey-Jordan BIT, employing the non-retroactivity principle in relation to
the acts rather than disputes as a general rule. The reference to the timing of
disputes would be appropriate if the contracting parties of the BIT agreed to
exclude the Pre-Existing Disputes from the scope of its application. The tribunal,
instead of referring to the timing of the disputes, could have employed an
“independently actionable breach” test (discussed below) to analyse whether the
disputed measures could be assessed without assessing the prior acts of
Jordan that could relate to the disputed measures.

Based on the cases above, it is evident that the case law on interpretation of
the Silent Treaties in the context of jurisdiction ratione temporis is inconsistent.
States attempt to escape from the jurisdiction of investment tribunals by arguing
that the treaties do not apply to the Pre-Existing Disputes. This is despite the
fact that the treaties do not explicitly limit their application, unlike in the
Non-Silent Treaties, as discussed below. Notably, it is not only the parties that
refer to the timing of disputes as the basis for their arguments on the presence
or absence of jurisdiction ratione temporis, but the tribunals themselves, as was

2 |ICSID. ATA Construction, Industrial and Trading Company v. Hashemite Kingdom of Jordan.
Case No. ARB/08/2. Award of 18 May 2010. Para 99.
URL: https://jusmundi.com/fr/document/decision/en-ata-construction-industrial-and-trading-compan
y-v-hashemite-kingdom-of-jordan-award-tuesday-18th-may-2010.

2L Agreement between the Government of the Republic of Peru and the Government of the Republic
of Chile for the reciprocal promotion and protection of investments of 2 February 2000.
URL: https://jusmundi.com/en/document/treaty/es-convenio-entre-el-gobierno-de-la-republica-del-p
eru-y-el-gobierno-de-la-republica-de-chile-para-la-promocion-y-proteccion-reciproca-de-las-inversi
ones-peru-chile-tbi-2000-wednesday-2nd-february-2000.
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shown in the ATA Construction v. Jordan. This demonstrates a confusion in
relation to the role of the notion of a dispute in determining jurisdiction ratione
temporis when the applicable treaty is a Silent Treaty in international investment
arbitration.

Hence, the notion of a dispute and the time when it arises should be of no
relevance in cases where the applicable treaty is a Silent Treaty. Otherwise,
assessing when the dispute arose seems to be an incorrect and unnecessary
exercise not warranted by the treaty language. This practice undermines, rather
than furthers, the goal of making international investment law more predictable
and consistent.?? The investors will not know whether their arguments on
jurisdiction ratione temporis will succeed, or whether the tribunal will find that the
timing of the dispute matters, even when the treaty language does not exclude
the Pre-Existing Disputes from its scope.

2. Non-Silent Treaties

While the principle of the non-retroactivity of treaties operates in relation to the
application of treaties depending on when the “act or fact” or the “situation”
takes place as a general rule,” states are still “masters of their treaties”,* and
design the scope of application of their treaties as they deem fit. To this end,
states draft so-called “single exclusion clauses” that exclude the disputes that
arise prior to the treaty’s entry into force from their scope of application
(Baumgartner, 2017, p. 214). They may also include “double exclusion clauses”
that exclude the disputes that arise based on the acts or facts that took place
prior to the entry into force of the treaty from their scope of application
(Baumgartner, 2017, p. 214).

Such exclusion of the Pre-Existing Disputes from the scope of application of
treaties prompts discussions on the notion of a dispute — its definition and the
time when it arises. This is fundamental, as it determines whether the tribunals
have jurisdiction ratione temporis to adjudicate the disputes brought by the
investors. Baumgartner states that often, in cases of single measures, the
disputes will follow thereafter (Baumgartner, 2017, p. 214). However, in other
cases, the dispute might arise before an injury by the state has occurred, for
example when the taking of a measure in the future has been announced by the
host state and the investor has started engaging with the host state on a

2 International Bar Association — IBA Arbitration Subcommittee on Investment Treaty Arbitration.
(2018). Consistency, efficiency and transparency in investment treaty arbitration, 6.
URL: http://uncitral.un.org/sites/uncitral.un.org/files/investment_treaty_report_2018_full.pdf.
2 Vienna Convention on the Law of Treaties, 23 May 1969. Article 28.
URL: https://legal.un.org/ilc/texts/instruments/english/conventions/1_1_1969.pdf.
24 UNCTAD. (2011). Interpretation of llAs: What States Can Do. UNCTAD IIA Issue Note, 3.
URL: https://unctad.org/system/files/official-document/webdiaeia2011d10_en.pdf.
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“conflict level” regarding the future measures (Ibid.). The following discusses
how tribunals define a dispute and determine when it arises, as well as how the
analysis of the timing of disputes in determining jurisdiction ratione temporis
may create further implications in the analysis of the tribunals.

Arbitral tribunals tend to base their analysis on the fundamental definition of
a dispute given in the Mavrommatis Palestine Concessions case by the
Permanent Court of International Justice (hereinafter — PCIJ),?® where the PCIJ
defined a dispute as “a disagreement on a point of law or fact, a conflict of legal
views or of interests between two persons”.?® Yee is of the opinion that this
definition is “too general to be useful” (Yee, 2019, para 40). On the other hand,
Palchetti believes that the definition’s breadth allows it to be readily applied to “a
variety of situations”, thus “greatly contributfing] to the idea that there exists a
unitary concept of dispute”, that is applicable “irrespective of the specific
function or scope of jurisdiction of the dispute settlement body in question”
(Palchetti, 2018, para 10). The arbitral practice shows that while the breadth of
the definition allows it to be applied to many situations, it does not contribute to
making a unified concept of a dispute, given that its generality leads to different
further definitions of a dispute.

% ICSID. Astrida Benita Carrizosa v. Republic of Colombia. Case No. ARB/18/5. Award of
19 April 2021. Para 133.

URL: https://jusmundi.com/en/document/decision/en-astrida-benita-carrizosa-v-republic-of-colombi
a-award-monday-19th-april-2021#:~:text=The%20Respondent%20argues%20that%20the,scope%
200f%20the%20Tribunal%E2%80%99s%20jurisdiction;

ICSID. Industria Nacional de Alimentos, S.A. and Indalsa Perd, S.A. (formerly Empresas Lucchetti,
S.A. and Lucchetti Peru, S.A.) v. Republic of Peru. Case No. ARB/03/4, Award of 7 February 2005.
Para 48.

URL: https://jusmundi.com/en/document/decision/en-industria-nacional-de-alimentos-s-a-and-indal
sa-peru-s-a-formerly-empresas-lucchetti-s-a-and-lucchetti-peru-s-a-v-republic-of-peru-award-mond
ay-7th-february-2005#decision_691:~:text=The%20Tribunal%20notes,the%200ther.%223;

ICSID. Agility Public Warehousing Company K.S.C. v. Republic of Iraq. Case No. ARB/17/7.
Decision on Jurisdiction of 9 July 2019. Para 172.

URL: https://jusmundi.com/en/document/decision/en-agility-public-warehousing-company-k-s-c-v-r
epublic-of-irag-none-currently-available-friday-24th-february-2017#decision_26121:~:text=The%20
Parties%20are%20in%20agreement%20that%20the%20starting%20point%20for%20the%20Tribu
nal%27s%20analysis%20is%20the%20definition%200f%20%22dispute%22%20established%20in
%20Mavrommatis%2C%20namely%20%22a%20disagreement%200n%20a%20point%200f%20la
w%200r%20fact%2C%20a%20conflict%200f%20legal%20views%200r%200f%20interest%20betw
een%20two%20persons.%22204;

ICSID. El Paso Energy International Company v. Argentine Republic. Case No. ARB/03/15,
Decision on Jurisdiction of 27 April 2006. Para 61.

URL: https://jusmundi.com/en/document/decision/en-el-paso-energy-international-company-v-arge
ntine-republic-decision-on-jurisdiction-thursday-27th-april-2006 — decision_676:~:text=For this
Tribunal,for objective determination".

PC1J. The Mavrommatis Palestine Concessions, PCIJ Series A. No 2, Judgment (Objection to the
Jurisdiction of the Court) of 30 August 1924. P. 11.
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The tribunal in Maffezini v. Spain®” provided a helpful understanding of when
a dispute can arise; however, its further application of the Argentina-Spain BIT
to the substantive obligations was not without flaws. The BIT between Argentina
and Spain therefore prescribed that it did not apply “to disputes or claims arising
before its entry into force”.?® Spain argued that the claim of Mr Maffezini was
based on the events and disagreements that took place before the
Argentina-Spain BIT entered into force on 28 September 1992. In particular,
Spain argued that the Argentina-Spain BIT did not apply to the dispute as
Mr Maffezini relied on “facts and events that took place as early as 1989 and
throughout 1990, 1991, and the first part of 1992”.%° These related to “the budget
estimates, requirements of environmental impact assessment, disinvestment,
and others, were indeed discussed during the period”.* Mr Maffezini, on the
contrary, submitted that these events were mere disagreements and differences
in views between the parties, and did not “amount to a dispute as this concept is
understood in international and domestic law”.*

The tribunal sided with Mr Maffezini. It ruled that “there tends to be a natural
sequence of events that leads to a dispute”. The parties may express their
disagreements and different views. These disagreements may “acquire a
precise legal meaning through the formulation of legal claims, their discussion
and eventual rejection or lack of response by the other party”. However, the
conflict of legal views, as required under the fundamental definition of the
dispute given in the Mavrommatis Palestine Concessions by the PCIJ, “will only
be present in the latter stage, even though the underlying facts predate them”.
According to the tribunal, the dispute exists when there is “a minimum of
communications between the parties”, where the investor informs the state of
the matter, and the latter opposes the investor’s “position directly or indirectly”. It
must take into account the sequence of events in order to determine when the

27 ICSID. Emilio Agustin Maffezini v. The Kingdom of Spain. Case No. ARB/97/7. Decision of the
Tribunal on Objections to Jurisdiction of 25 January 2000.
URL: https://icsid.worldbank.org/sites/default/files/parties_publications/C8394/Claimants%27%20d
ocuments/CL%20-%20Exhibits/CL-0182.pdf.
Agreement between the Argentine Republic and the Kingdom of Spain on the reciprocal promotion
and protection of investments of 3 October 1991, Article Il (2).
URL: https://jusmundi.com/en/document/treaty/en-agreement-between-the-argentine-republic-and-t
he-kingdom-of-spain-on-the-reciprocal-promotion-and-protection-of-investments-argentina-spain-bi
t-1991-thursday-3rd-october-1991.
2 ICSID. Emilio Agustin Maffezini v. The Kingdom of Spain. Case No. ARB/97/7. Decision of the
Tribunal on Objections to Jurisdiction of 25 January 2000. Para 92.
URL: https://icsid.worldbank.org/sites/default/files/parties_publications/C8394/Claimants%27%20d
ocuments/CL%20-%20Exhibits/CL-0182.pdf.
3 |bid. Para 95.
3L |ICSID. Emilio Agustin Maffezini v. The Kingdom of Spain. Case No. ARB/97/7. Decision of the
Tribunal on Objections to Jurisdiction of 25 January 2000. Para 93.
URL: https://icsid.worldbank.org/sites/default/files/parties_publications/C8394/Claimants%27
documents/CL - Exhibits/CL-0182.pdf.
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dispute arose to establish if it is in the scope of its jurisdiction.*? The tribunal also
referred to the doctrinal statement in Schreuer et al. (2009, p. 94), which states
that a “dispute must relate to clearly identified issues between the parties and
must not be merely academic...The dispute must go beyond general grievances
and must be susceptible of being stated in terms of a concrete claim”.** Hence,
based on this explanation of the tribunal, it is evident that a dispute arises after a
state takes measures, and both parties are aware of the disagreement, with
minimal communication and opposing views.

Based on this reasoning, the tribunal determined that the dispute ‘“in its
technical and legal sense began to take shape in 1994", when the parties were
discussing the disinvestment proposals.®* During this time, it was possible to
clearly establish the “conflict of legal views and interests”, and based on that,
Mr Maffezini was able to present his claims in the arbitration.*® Since the dispute
“took shape” in 1994, the tribunal found jurisdiction under the Argentina-Spain
BIT, which entered into force on 28 September 1992.%¢

The Decision on Objections to Jurisdiction®” does not provide sufficient detail
regarding the timing of the measures and interactions between the parties to
establish what exactly the tribunal took into account when determining the
existence of the dispute. However, an examination of the Award on the merits®
reveals that the facts based on which the tribunal found the violations of the
Argentina-Spain BIT took place before the BIT entered into force and before the
period when the tribunal found that the dispute between the parties arose.*

%2 |bid. Para 96.

3 |bid. Para 94.

3 Ibid. Para 98.

% \bid.

% Ibid.
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URL: https://jusmundi.com/fr/document/decision/en-emilio-agustin-maffezini-v-the-kingdom-of-spai
n-award-monday-13th-november-2000#decision_869.

3% ICSID. Emilio Agustin Maffezini v. The Kingdom of Spain. Case No. ARB/97/7, Award of
13 November 2000. Paras 74-85.
URL: https://jusmundi.com/fr/document/decision/en-emilio-agustin-maffezini-v-the-kingdom-of-spai
n-award-monday-13th-november-2000#decision_869. Namely, the  discussions  about
Mr Maffezini's company’s financial difficulties and Mr Maffezini’s offer to make provide funds for the
company took place in late 1991. In November 1991, Mr Maffezini authorised his bank to transfer
funds, but this was on the assumption that a proper loan contract would precede. This contract
never materialised. The “loan” was not approved by EAMSA's board, and Mr Maffezini had not
consented to the specific terms under which the funds were ultimately utilised or characterised. In
February 1992, Mr Soto Bafios (state organ official) acted on the state organ’s authorisation to
transfer the funds, not Mr Maffezini's, regarding the use and terms, despite Mr Maffezini having
given the initial bank authorisation for transfer. This showed that the state organ took control of the
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In other words, the tribunal found that the dispute arose in 1994, based on
Spain’s measures that took place before the Argentina-Spain BIT entered into
force. This is an incorrect application of the substantive provisions of the treaty
and a violation of the rule against non-retroactivity under Article 28 of the VCLT.
While the tribunal had jurisdiction ratione temporis, as the dispute arose after
the BIT entered into force, it was by no means allowed to retroactively apply the
BIT to Spain’s measures and find a violation thereunder. Professor C. Schreuer
notes, if a tribunal's jurisdiction covers pre-treaty measures, “the applicable law
is not to be found in that treaty”. Instead, the tribunal must apply the treaty that
was in force during the period when the pre-treaty measures took place
(Schreuer, 2014, p. 21).

Hence, while the tribunal in Maffezini v. Spain helped contribute to the
understanding of the notion of a dispute, it incorrectly applied the substantive
provisions of the Argentina-Spain BIT to the pre-BIT acts of Spain. This case
shows that, although the timing of a dispute is relevant for jurisdiction under a
Non-Silent Treaty, it does not permit the retroactive application of that treaty’s
substantive obligations. Furthermore, it also demonstrates that the analysis
focused on the definition of a dispute, and the time of its arising may effectively
confuse the tribunal, leading to decisions that apply treaties retroactively against
the general rule.

The definition of disputes within the context of determining jurisdiction
ratione temporis was also analysed by the Helnan v. Egypt tribunal.®® Notably,
the Denmark-Egypt BIT, which entered into force on 29 January 2000, provided
that it was not “applicable to divergences or disputes, which have arisen prior to
its entry into force” [emphasis added].*

Egypt argued that the divergences began in 1993, long before the
Denmark-Egypt BIT came into effect, when Helnan was making statements on

situation without full, transparent consent from Mr Maffezini on the final terms. The transfer of
funds was ambiguously treated, sometimes labeled a loan, but also inquired about as an “increase
of the investment” for registration purposes. The Argentina-Spain BIT entered into force on
28 September 1992. In 1994, Mr Maffezini was actively trying to negotiate a way out of the failed
investment and settle outstanding debts with the state organ. This involved proposing a deal where
EAMSA's assets would be transferred to the state organ in exchange for cancelling the debts. The
tribunal decided that the “dispute in its technical and legal sense began to take shape in 1994,
particularly in the context of the disinvestment proposals discussed between the parties”.

4 ICSID. Helnan International Hotels A/S v Arab Republic of Egypt. Case No ARB/05/19. Decision of
the Tribunal on Objection to Jurisdiction of 17 October 2006.

URL: https://jusmundi.com/en/document/decision/en-helnan-international-hotels-a-s-v-arab-republi
c-of-egypt-decision-of-the-tribunal-on-objection-to-jurisdiction-tuesday-17th-october-2006.

4 Agreement Between the Government of the Kingdom of Denmark and the Government of the Arab
Republic of Egypt Concerning the Promotion and Reciprocal Protection of Investments of 24 June
1999, Article 12.

URL: https://jusmundi.com/en/document/treaty/en-agreement-between-the-government-of-the-king
dom-of-denmark-and-the-government-of-the-arab-republic-of-egypt-concerning-the-promotion-and-
reciprocal-protection-of-investments-denmark-egypt-bit-1999-thursday-24th-june-1999.
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the refusal of further investments and offering the hotel (the investment) for
sale.*? The events that took place after the Denmark-Egypt BIT entered into
force in 2000, specifically, the downgrade of the hotel from five to four stars by
the Egyptian Ministry of Tourism. The subsequent arbitration against Helnan by
the owner of the hotel for the downgrade, and the eviction of Helnan from the
hotel, were the culmination of the 1993 events.* On the contrary, Helnan argued
that the “real source” of the dispute was the actions that took place after 2000,
starting with the downgrade in September 2003 and the final eviction of Helnan
from the hotel in March 2006.4

When analysing whether the dispute falls within the scope of its jurisdiction,
the tribunal noted that the notions of “divergences” and “disputes” have different
meanings. While they might be similar in the fact that both parties are aware that
a disagreement exists between them, in cases of divergence, the parties do not
pursue “the difference in an active manner”. On the other hand, for a dispute to
arise, the parties should actively exchange views, expressing their “wish to
resolve the difference, be it before a third party or otherwise”. Essentially, the
divergence turns into a dispute when one or both parties attempt to resolve the
difference.*

Eventually, the tribunal found that the divergence arose only in the context of
the privatisation project after 15 October 2002, which commenced after the BIT
entered into force. The tribunal did not analyse exactly the divergence between
the parties arose, but it was implied that it arose after 15 October 2002. It was
“satisfied” that the divergence before it related to the privatisation process, and
therefore dismissed Egypt’s jurisdictional objections.*®

Such reasoning demonstrates that, since the parties are in dispute, there is
both a divergence and a dispute, and the tribunal will have jurisdiction ratione
temporis as long as they are connected to the post-BIT acts. While the
reasoning of the tribunal makes sense, it seems that the tribunal failed to apply
its own distinction between a “divergence” and a “dispute” to the facts of the
case. It was merely satisfied that the divergences were connected to the
post-BIT acts without discussing when and how exactly the divergence arose. It
makes the provision that excluded the pre-existing divergences and disputes
from the scope of the BIT's application redundant, since, as discussed above,
the tribunals will have jurisdiction ratione temporis in relation to the post-treaty

42 |ICSID. Helnan International Hotels A/S v Arab Republic of Egypt, Case No ARB/05/19. Decision of
the Tribunal on Objection to Jurisdiction of 17 October 2006. Para 37.
URL: https://jusmundi.com/en/document/decision/en-helnan-international-hotels-a-s-v-arab-republi
c-of-egypt-decision-of-the-tribunal-on-objection-to-jurisdiction-tuesday-17th-october-2006.

% Ibid.

4 lbid. Paras 39-47.

4 |bid. Para 52.

4 lbid. Paras 56-57.
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acts, even in the absence of an explicit exclusion of the Pre-Existing Disputes
from their scope.

Therefore, while the tribunal provided a helpful explanation on the
differences between divergences and disputes, adding the criterion that the
parties must wish to resolve the disagreement, it did not apply it to the facts of
the case. The analysis of the tribunal was similar to the analysis in cases with
the Silent Treaties. This raises questions about the rationale for including such
clauses if, at the end of the day, the reasoning of the tribunal is ultimately the
same as if the relevant provisions were absent, in accordance with the rule
against non-retroactivity. Such inconsistency also demonstrates that, in practice,
the parties and the tribunals do not differentiate between the notion of a dispute
and a measure. This makes one think that the discussion on the timing of a
dispute is redundant, because tribunals still consider the timing of the measures
at the core of the analysis. However, such a conclusion would nullify the intent of
the contracting parties to exclude the Pre-Existing Disputes from the scope of
the application of treaties. Therefore, in the absence of any other subsequent
clarification on the interpretation of the treaties from the contracting parties, the
author believes that the tribunals should start their analysis on jurisdiction
ratione temporis in accordance with the treaty language, determining when the
disputes before them arose.

An example of the tribunal's analysis regarding the time when a dispute
arises through communication is evident in the case of Tekfen and TML v. Libya
(1).*" In this case, on 7 March 2011, the investors sent a letter to Libya to inform
the Libyan authorities of the “extraordinary, unsafe and insecure conditions” in
Libya, which made it impossible for the contractor to continue working on the
project.*® Additionally, the investors had to evacuate their staff from Libya due to
the lack of security and threats to personnel.® In the letter, the investors also
requested Libyan authorities to “organize and take appropriate controls and
measures for ensuring safety” of the abandoned works and equipment because
the investors were no longer able to protect them.® Additionally, the letter
included a proposal to organise a meeting to discuss how to resolve the
situation, remobilise, and address compensation for losses.?! Libya argued that
this letter demonstrated the existing dispute between the parties, and since the

47 ICC. Tekfen-TML Joint Venture, Tekfen insaat ve Tesisat A.S. and TML Insaat A.S. v. State of
Libya. Case No. 21371/MCP/DDA. Final Award of 11 February 2020.
URL: https://jusmundi.com/en/document/decision/en-tekfen-tml-tekfen-tml-joint-venture-v-libya-non
e-currently-available-thursday-1st-january-2015.

4 Ibid. Para 7.4.10.

4 |bid. Paras 7.4.10, 7.4.14.

%0 Ibid. Para 7.4.10.

51 |bid. Paras 7.4.10, 7.4.18.
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Libya-Turkey BIT entered into force on 22 April 2011 (after the letter was sent),
the dispute fell outside the scope of the tribunal’s jurisdiction.®2

The tribunal analysed the letter and concluded that the letter lacked the
necessary elements of “insistence” or reference to the state’s “duty” to
“guarantee the safety” to prove the existence of a dispute.®® According to the
tribunal, the letter was a mere “notice of force majeure” and a request for future
discussion, not evidence of an existing communicated disagreement.®* Hence,
the tribunal concluded that since there was no other communication between
the parties before the BIT entered into force, the dispute could only have arisen
after this date without going into a detailed analysis, and therefore found
jurisdiction ratione temporis.*®

Besides the analysis of the letter, what was notable in this case was that the
investors claimed that Libya had failed in its obligation to provide protection and
security to their investments, particularly during the escalating unrest in
February and March 2011, which culminated in the investors’ evacuation from
Libya by 25 February 2011.%° This was before the Libya-Turkey BIT entered into
force on 22 April 2011. Hence, the underlying facts that the investors claimed to
have constituted a breach took place before the BIT entered into force. Having
found jurisdiction ratione temporis, the tribunal assessed whether Libya had
breached its obligation to provide full protection and security under customary
international law (specifically between 20 February and 6 March 2011).%
In essence, the tribunal found jurisdiction ratione temporis based on the timing
of the dispute, but applied customary international law to assess if Libya
breached its obligations. The tribunal reasoned this because Article 8 of the BIT
allowed for disputes “in connection with his investment’ to be submitted to
arbitration, which it interpreted broadly.%® The tribunal also assessed whether the
alleged breach to provide full protection and security continued after the BIT
entered into force under the BIT provisions, because the investors claimed that
the breach continued post-BIT.*® Although the tribunal found no violation, it is still
surprising that the tribunal proceeded to assess whether Libya had violated its
obligations with regard to the pre-BIT acts under customary international law.
Itis in line with the rationale provided by Professor C. Schreuer, who states that

52 |bid. Para 7.4.13.

% Ibid. Paras 7.4.13, 7.4.15.

5 lbid. Paras 7.4.17-7.4.18.

% Ibid. Para 7.4.19.

% Ibid. Para 3.7.19, 3.8.

5 Ibid. Para 7.7.93.

% |CC. Tekfen-TML Joint Venture, Tekfen insaat ve Tesisat A.S. and TML Iinsaat A.S. v. State of
Libya. Case No. 21371/MCP/DDA. Final Award of 11 February 2020. Paras 7.4.20, 7.5.
URL: https://jusmundi.com/en/document/decision/en-tekfen-tml-tekfen-tml-joint-venture-v-libya-non
e-currently-available-thursday-1st-january-2015.

% lbid. Para 7.8.
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“jurisdiction may exist in respect of a dispute that arises from facts which are not
subject to the treaty's substantive standards” (Schreuer, 2014, p. 21).

This shows that the provisions that exclude the Pre-Existing Disputes from
the scope of treaties’ application can serve as a loophole for the hearing of the
dispute, and even apply other instruments to assess the pre-treaty acts of the
state. By these means, investors may raise their disagreements after the treaty
comes into force in order to prove jurisdiction ratione temporis and somehow
find a different applicable instrument for the pre-treaty acts. This case also
provides a clearer example of what must be communicated to the host state by
the investor for the dispute to arise. The communication must indicate that the
investor clearly shows its disagreement and insists that the state takes
measures to fulfill its obligations. In this case, the pre-BIT letter of the investors
did not show that there was a disagreement between the parties on the
obligation of Libya to protect the investors’ investment or prove that the dispute
arose before the entry into force of the BIT.

In conclusion, the jurisprudence on the Non-Silent Treaties reveals a
discrepancy between the doctrinal definition of a dispute and its practical
application when determining jurisdiction ratione temporis. While tribunals in
cases like Maffezini v. Spain, Helnan v. Egypt, and Tekfen and TML v. Libya (Il)
have helped clarify when a dispute arises, their application of these concepts
has proven inconsistent and problematic. This has led to the wrongful
retroactive application of a treaty’s substantive obligations, the rendering of
specific exclusion clauses redundant, and the creation of jurisdictional
“loopholes” to hear claims based on pre-treaty acts.

3. Continuing breaches and continuing disputes

The issue of determining jurisdiction ratione temporis and the role of the notion
of a dispute in such determination becomes even more complex when the
parties claim that there has been a continuing breach or that there has been a
continuing dispute. In cases of the Silent Treaties, the notion of a dispute plays
no role in determining jurisdiction ratione temporis. However, in cases of the
Non-Silent Treaties, states often argue that the dispute brought before the
tribunal is based on the measures that began pre-treaty and continued
thereafter, with the dispute arising pre-treaty. In these cases, the tribunals are
faced with the task of deciding whether a dispute before them is the continuation
of a Pre-Existing Dispute or a new, distinct dispute that arose after the effective
date. The latter outcome would grant the tribunal jurisdiction ratione temporis.
Arbitral practice in the context of continuing breaches demonstrates that a
dispute may arise even before the state finishes taking the disputed measures.
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The following cases of Cervin and Rhone v. Costa Rica and Carrizosa V.
Colombia demonstrate how the tribunals deal with the question of jurisdiction
ratione temporis in the context of measures that predate and postdate the entry
into force of the relevant treaties or any other critical date in cases of the Silent
Treaties. They also demonstrate that the timing of the disputes is irrelevant in
such cases.

In the case of Cervin and Rhone v. Costa Rica,*® Costa Rica argued that the
claims brought by the investors were not in the scope of the tribunal’s
jurisdiction as they were a “part of a prior dispute concerning the same issues”.®
Costa Rica raised the ratione temporis jurisdiction objection based on the timing
of the dispute, despite the fact that the Switzerland-Costa Rica BIT did not
specify if it only applied to disputes that arose after the BIT entered into force.
It merely stated that it applied to investments made or acquired “whether prior to
or after the entry into force of the [BIT]".%> The parties in this case also did not
dispute that the tribunal “would not have jurisdiction to rule on allegedly unlawful
acts committed prior to the date of the investment”,%® thereby setting the critical
date as of the date of making the investment.

The tribunal reasoned that, in order to determine “whether a dispute
predates or postdates the investment” [emphasis added], the timing of Costa
Rica's measures that the investors claim gave rise to Costa Rica’s responsibility
should be assessed.®* Therefore, if the investors claim that the disputed
measures, which give rise to Costa Rica’s international responsibility, took place
after they made their investment, then the tribunal has jurisdiction ratione
temporis to hear the claims based on these measures.®

% |ICSID. Cervin Investissements S.A. and Rhone Investissements S.A. v. Republic of Costa Rica.
Case No. ARB/13/2. Decision on Jurisdiction of 15 December 2014.
URL: https://jusmundi.com/en/document/decision/es-cervin-investissements-s-a-rhone-investissem
ents-s-a-c-republic-of-costa-rica-decision-on-jurisdiction-monday-15th-december-2014#decision_5
7.

& |bid. Para 277.

52 Agreement between the Swiss Confederation and the Republic of Costa Rica on the Promotion
and Reciprocal Protection of Investments of 1 August 2000, Article 2.
URL: https://investmentpolicy.unctad.org/international-investment-agreements/treaty-files/3160/do
wnload.

8 ICSID. Cervin Investissements S.A. and Rhone Investissements S.A. v. Republic of Costa Rica.
Case No. ARB/13/2. Decision on Jurisdiction of 15 December 2014. Para 276.
URL: https://jusmundi.com/en/document/decision/es-cervin-investissements-s-a-rhone-investissem
ents-s-a-c-republic-of-costa-rica-decision-on-jurisdiction-monday-15th-december-2014 -
decision_57.

% Ibid. Para 278.

8 ICSID. Cervin Investissements S.A. and Rhone Investissements S.A. v. Republic of Costa Rica.
Case No. ARB/13/2. Decision on Jurisdiction of 15 December 2014. Para 278.
URL: https://jusmundi.com/en/document/decision/es-cervin-investissements-s-a-rhone-investissem
ents-s-a-c-republic-of-costa-rica-decision-on-jurisdiction-monday-15th-december-2014#decision_5
7.
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The tribunal rejected Costa Rica’s argument that investors’ claims are a part
of the prior dispute. That is because, according to the tribunal, the tribunal would
only analyse the post-investment measures in order to determine whether Costa
Rica had committed acts that would give rise to international responsibility.®
Therefore, the tribunal found that it had jurisdiction ratione temporis.®”

Hence, it is evident that in cases of the Silent Treaties, when the treaty does
not prescribe a restriction on its application to the disputes arising prior to a
critical date, such as the date of the making of the investment in this case,
states still try to argue that some acts are connected to the prior disputes or
measures that took place before the critical date. Furthermore, despite the fact
that the tribunal mentioned the term “disputes” and the determination of their
timing, the tribunal still focused on the timing of the measures. This
demonstrates that there is confusion between the notions of “measures/
breaches” and “disputes,” which leads to the conclusion that the role of the
notion of disputes has not been attentively analysed by the tribunals in these
cases. The fact that there are “blurred boundaries” between these two notions is
also supported by scholars (Sabahi & Rubins, 2019, p. 412).

In the case of Carrizosa v. Colombia,®® the tribunal used an “independently
actionable breach” test in order to determine if it had jurisdiction ratione temporis
over the measures that took place after the effective date. In this case,
Article 10.1.3 of the US-Colombia Trade Promotion Agreement (hereinafter —
the TPA) provided that the investment chapter did not “bind any Party in relation
to any act or fact that took place or any situation that ceased to exist before the
date of entry into force of this Agreement”.®® Colombia argued that the tribunal
lacked jurisdiction ratione temporis because the acts of which Ms Carrizosa
complained took place before the TPA entered into force.”® According to
Colombia, even though one of the acts, i.e., the Constitutional Court order of
2014 (hereinafter — 2014 Order), took place after the TPA entered into force, it

% |bid. Para 284.

5 lbid. Paras 276-286.

% |CSID. Astrida Benita Carrizosa v. Republic of Colombia, ICSID Case No. ARB/18/5. Award of
19 April 2021.
URL: https://jusmundi.com/en/document/decision/en-astrida-benita-carrizosa-v-republic-of-colombi
a-award-monday-19th-april-2021.

% Colombia - United States Trade Promotion Agreement of 22 November 2006, Article 10.1.3.
URL: https://www.italaw.com/sites/default/files/laws/italaw11095_0.pdf.

0 |ICSID. Astrida Benita Carrizosa v. Republic of Colombia. ICSID Case No. ARB/18/5. Award of
19 April 2021. Para 108.
URL: https://jusmundi.com/en/document/decision/en-astrida-benita-carrizosa-v-republic-of-colombi
a-award-monday-19th-april-2021.
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merely “confirmed” the pre-TPA decisions.” Colombia also argued that the 2014
Order was not “independently actionable” because it would not be possible to
assess it without “finding on the lawfulness of pre-treaty conduct”.”?> Colombia
further argued that it is not just the “claims” that fall outside the scope of the
temporal jurisdiction, but also the “legal dispute as a whole”.” Based on this,
Colombia asserted that the dispute in question arose before the TPA entered
into force, and the 2014 Order did not trigger a new dispute.”™

Ms Carrizosa countered that the 2014 Order was a post-TPA measure that
finalised the alleged expropriation and denial of justice, thus bringing the dispute
within the TPA's temporal scope.” She argued that while the TPA does not
apply retroactively to acts, this does not prevent a tribunal from considering a
dispute that might have origins in pre-treaty events if a culminating act or a
distinct breach occurs post-treaty.” She also correctly asserted that there “is no
general principle of international law that would render the TPA inapplicable to
‘disputes’, as distinct from ‘acts’, predating its entry into force”.”

Before the tribunal proceeded with determining whether the 2014 Order was
an independently actionable breach, the tribunal noted that it was not
“persuaded” that the temporal scope of the TPA was limited only to the post-TPA
disputes, since the TPA was “silent on pre-treaty disputes”.”® However, the
tribunal ultimately found that the 2014 Order was not an independently
actionable breach of the TPA. It reasoned that the 2014 Order merely
confirmed the pre-TPA measures and did not, in itself, introduce a new
violation.® The tribunal noted that Ms Carrizosa did not allege any specific
illegality in the 2014 Order separate from her complaints about the earlier,
pre-TPA measures.®! According to the tribunal, to assess the 2014 Order would

7 Ibid. Para 109: “With respect to the 2014 Order, Colombia submits that, when faced with conduct
postdating the entry into force of the treaty, the test is whether the conduct changes the pre-treaty
status quo of the claimant’'s investment. That is not the case of the 2014 Order, which merely
confirmed the 2011 Decision”.
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19 April 2021. Paras 113-114.
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inevitably require the tribunal to rule on the lawfulness of the pre-TPA measures,
which were outside its temporal jurisdiction.®2 Thus, while the tribunal
acknowledged that a dispute arising before a treaty’s entry into force does not
automatically bar jurisdiction over subsequent, independently wrongful acts
post-entry into force,® the specific facts of the case led it to conclude that the
2014 Order was not an independently actionable breach.®

These cases demonstrate that within the context of the Silent Treaties and
when the disputed measures are continuing, tribunals do not assess when the
dispute arose to determine jurisdiction ratione temporis. What the tribunals
assess is whether the acts that took place after the treaty entered into force or
any other critical date can constitute an independently actionable breach. At the
same time, they reinforce the understanding that the notion of a dispute, as well
as when the dispute arises, should not affect the analysis of the ratione temporis
jurisdiction.

In cases of the Non-Silent Treaties, the approach of tribunals in determining
if they have jurisdiction ratione temporis over the disputed measures that might
or might not be connected to the Pre-Existing Dispute differs from the approach
of the tribunals in cases of the Silent Treaties. In such cases, the tribunals must
decide if the dispute before them arose after the treaty entered into force or is a
mere continuation of the Pre-Existing Dispute. The analysis of these tribunals’
approach demonstrates that the tribunals have not established a clear test for
differentiating disputes for the purposes of determining jurisdiction ratione
temporis.

An example of a case in which the tribunal was tasked to determine if the
dispute brought for arbitration arose after the treaty entered into force or was a
mere continuation of the Pre-Existing Dispute is Lucchetti v. Peru.®® The tribunal
rendered a 25-page award, eventually deciding that it had no jurisdiction to hear
Lucchetti’s claims.
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8 |bid. Paras 147-149.

84 Ibid. Para 166. A similar criterion was set by other tribunals in assessing whether the post-treaty
measures were in the scope of jurisdiction of investment tribunals. For example, the tribunal in
Spence v. Costa Rica noted that “[t]o be justiciable, a breach that is alleged to have taken place
within the permissible period, from a limitation perspective, must, if it has deep roots in pre-entry
into force or pre-critical limitation date conduct, be independently actionable”. See ICSID. Spence
International Investments et al. v. Republic of Costa Rica. Case No. UNCT/13/2. Interim Award of
the Tribunal on Jurisdiction of 25 October 2016. Paras 217-222.
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Article 2 of the Peru-Chile BIT of 2000 stated that it did not “apply to
differences or to disputes that arose prior to its entry into force”.®® Based on this
provision, Peru argued that the dispute before the tribunal arose before the
Peru-Chile BIT entered into force, and the measures taken after its entry into
force were the continuation of that dispute.?” Specifically, Peru insisted that the
dispute arose in 1997-1998 when municipal authorities took administrative
actions, including ordering to stop the work, ordering the cessation of work and
declaring Luchetti’'s construction license null and void.®® Peru claimed that the
decrees it issued in 2001, after the Peru-Chile BIT entered into force, which
revoked the operating license, were not the start of a new dispute. Instead, they
were merely the “latest legal measures” in the same ongoing conflict over the
plant's environmental impact.®® Peru argued that the court judgments Lucchetti
won in 1998 did not resolve the underlying conflict. They were just an “episode”
in the ongoing dispute, which Peru alleged was obtained through corruption.®®
The dispute was “suppressed, not settled”.®* Peru asserted that the subject
matter of the pre- and post-BIT measures was identical, which is the
environmental threat the plant posed to the protected Pantanos de Villa
wetlands.®?

Conversely, Lucchetti contended that the Pre-Existing Dispute concerned the
construction of the plant and was definitively resolved by final and conclusive
Peruvian court judgments in 1998.% Lucchetti asserted that after the Peru-Chile
BIT entered into force and Peru issued new decrees in 2001, a new dispute
arose.® It argued that the dispute was substantively different because it involved
the revocation of the operating license and an order for the plant’s removal,
whereas the earlier dispute concerned the construction license.® Lucchetti also
attempted to differentiate the two disputes by arguing that it claimed a violation
of its rights under the BIT, an obligation that did not exist until after the BIT
entered into force.®

8  Agreement between the Government of the Republic of Peru and the Government of the Republic
of Chile for the reciprocal promotion and protection of investments of 2 February 2000.
URL: https://jusmundi.com/en/document/treaty/en-agreement-between-chile-and-peru-for-the-prom
otion-and-reciprocal-protection-of-investments-chile-peru-bit-2000-wednesday-2nd-february-2000.

8 |CSID. Industria Nacional de Alimentos, S.A. and Indalsa Perd, S.A. (formerly Empresas Lucchetti,
S.A. and Lucchetti Perd, S.A.) v. Republic of Peru. Case No. ARB/03/4. Award of 7 February 2005.
Paras 27-37. URL: https://www.italaw.com/sites/default/files/case-documents/ita0275.pdf.
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The tribunal sided with Peru. In order to determine whether the prior dispute
continued into a new dispute after the Peru-Chile BIT entered into force, the
tribunal employed the “same subject matter” and the “same real causes” test.”’
In other words, it analysed whether “the facts or considerations that gave rise to
the earlier dispute continued to be central to the later dispute”.®® The tribunal
analysed the text of Decree 259 and noted that its lengthy preamble explicitly
recounts and relies on the events of the 1997-1998 conflict, including the
environmental concerns and the earlier litigation.*® Based on these references,
the tribunal found that “the reasons for the adoption of Decree 259 were thus
directly related to the considerations that gave rise to the 1997/98 dispute”.'®
Therefore, it concluded that the disputes shared the “same origin or source”.*%!
The tribunal also rejected Lucchetti's argument that the Peruvian court rulings in
1998 had a res judicata effect (i.e. the effect of ending the prior dispute)
because the facts indicated that the “original dispute continued” as a practical
and political matter.}°? Finally, the Tribunal rejected the argument that simply
alleging a BIT violation could create a new dispute. It stated that such an
interpretation would have the effect of “nullifying or depriving of any meaning the
ratione temporis reservation” in Article 2 of the Peru-Chile BIT.2%

This award is flawed for several reasons. First, the tribunal employed the
“same subject matter” and the “same real causes” test with no proper
explanation of why it would be applicable in that case. The tribunal referred to
the CMS v. Argentina case,’® where the “same subject matter” test was
employed.’® However, the tribunal failed to mention that this test was employed
by the CMS v. Argentina tribunal for a purpose other than determining
jurisdiction ratione temporis. In that case, the purpose of this test was to
determine whether later government actions could be included as “ancillary
claims” within a single, ongoing arbitration or whether CMS had to file a new
request for arbitration, as argued by Argentina.'%
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Second, the CMS v. Argentina tribunal focused on analysis under the “same
subject matter” test on the effect Argentina’s measures had on CMS'’s
investment. Namely, the tribunal found that “alleged loss by CMS of its
investment... caused... by the interference... with the tariff regime”.l"
By contrast, the Lucchetti v. Peru tribunal focused on Peru’s stated motivation
for the enactment of the measures (protecting the Pantanos de Villa
wetlands),’® and not on the effect on Lucchetti's investment. This approach is
state-centered as it provides the leverage for the state to dictate what its
motivation was for certain measures. In such a case, the state may provide the
same rationale for the post-treaty measures as the rationale for the pre-treaty
measures.

Third, the Singapore High Court in the set-aside proceedings of the
Permanent Court of Arbitration (hereinafter — PCA) award in Swissbourgh
Diamond Mines (Pty) Limited, Josias Van Zyl, The Josias Van Zyl Family Trust
and others v. The Kingdom of Lesotho, provided its opinion regarding the test
employed by the Lucchetti v. Peru tribunal. The Singapore High Court stated
that it was unclear which test was employed by the tribunal, because the award
mentions both “subject matter” and “real causes” and treats them as
“synonymous”, with which the Singapore High Court disagreed. The court
referred to the Concise Oxford Dictionary, which defines “subject matter’ as ‘the
matter treated of in a ... lawsuit”, while the “cause” was defined as something
that “gives rise to an action”, and “origin’ as ‘a beginning or starting-point.”™®
The Singapore High Court noted its preference for the “cause of action”
approach over the “subject matter” test, arguing that the former provides a clear
distinction between the “facts that are background to the dispute from the facts
that are core to the claim”, in which the subject matter test does not assist.*'°
The author agrees with the comment of the Singapore High Court, as the
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tribunal failed to analyse the facts that are core to the claim, but merely relied on
the preamble of Decree 259 that referred to the Pre-Existing Dispute.
The tribunal essentially allowed the background (the 1997-1998 conflict) to
swallow the core claim (the 2001 revocation of an operation license). Instead,
the tribunal should have analysed the core of Lucchetti’s claim.

Fourth, the approach of the tribunal in Lucchetti v. Peru in deciding whether
disputes are the same or distinct shows that the states can continue taking
measures post-treaty by even artificially linking them to the Pre-Existing Dispute.
In such cases, the investors will be fully deprived of their investment, and the
states will not be liable for their wrongdoing. Instead of simply concluding that
the preamble of Decree 259 referred to the Pre-Existing Dispute, therefore
forming a single dispute, the tribunal should have employed the “independently
actionable breach” test as the first step to analyse whether Decree 259 could be
adjudicated without first deciding on the pre-treaty measures. If the outcome
were positive, it should then have decided when the dispute based on this
independently actionable breach arose.

Fifth, such an approach puts the investor in an unequal position with the
state, as the state that is aware of the language of its treaties on investment
protection with the home state of the investor, or is even aware of the draft
versions of such treaties. Therefore, the state can craft its measures in a way
that may lead to the avoidance of jurisdiction ratione temporis. This allows a
state to create its jurisdictional defence, undermining the stability and
predictability that investment treaties are meant to provide.

Sixth, the tribunal failed to properly analyse the nature of a legal dispute,
which, in the author’s opinion, must be linked to the specific measures being
challenged. Lucchetti’s claim on its face was triggered by the 2001 Decrees.™*
The tribunal should have assessed whether it had jurisdiction over a claim
framed in this way. This is particularly pertinent given that the tribunal noted that
the dispute must have “clearly conflicting legal or factual claims bearing on their
respective rights or obligations”.**? The parties could not have had “clearly
conflicting legal or factual claims bearing on their respective rights or
obligations” in relation to all measures of Peru and led to the arising of the
dispute in 1997-1998, if the disputed measures took place in 2001. Lucchetti
simply could not have had any claims relating to the 2001 measures in
1997-1998.
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This approach is flawed because the notion of a dispute must include the
timing of the disputed measures. Lucchetti argued that the 1997-1998 dispute
ended with Peru's court confirming the illegality of the municipality’s
measures.!® Lucchetti then initiated arbitration, arguing that the dispute before
the tribunal was triggered by “Decrees 258 and 259, which resulted in the
cancellation of Claimants’ production license and the order for the removal of
their plant” in 2001.*** This means that Lucchetti initiated arbitration based on
the post-BIT measures. This is different from cases where investors argue that
there is jurisdiction ratione temporis based on a post-treaty court decision (that
is based on the pre-treaty acts), claiming that it is a denial of justice. In such
cases, tribunals decide that framing the claims as a denial of justice to pass the
jurisdictional bar is not sufficient if the tribunal still must assess the pre-treaty
measures to find that the court’s decision constituted a denial of justice,
meaning that it will not satisfy the “independently actionable breach” test.*®
Hence, if the tribunal in Lucchetti v. Peru did not have to assess the legality of
the pre-BIT measures to decide on the legality of the post-BIT measures, the
tribunal could have determined when the dispute arose based on the post-BIT
measures only.

Based on this case, it is evident that provisions excluding the Pre-Existing
Disputes play a significant role in determining jurisdiction ratione temporis. The
problem with the differentiation of disputes for such a purpose is rooted in the
fact that there is no unified approach to defining a dispute. The definition
provided by the PCIJ in the Mavrommatis Palestine Concessions case gives a
broad idea of the concept of a dispute; however, it does not explain what the
essential components of the dispute are to be able to differentiate between two
disputes. While it is clear that there should be a disagreement, it is not clear
whether the disagreement must be based on all measures taken by the state or
whether one can conclude that a dispute arose because there was a
disagreement over one measure and connect the subsequent measures to the
existing dispute. This article argues against the position that a dispute can only
arise based on the initial measures in a sequence, as it may lead to a
dangerous situation in which the tribunal is found not have jurisdiction ratione
temporis because the post-BIT measures are connected to the Pre-Existing
Dispute (and the method of such finding might also be questionable). This would
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allow the state to continue taking measures by linking them to the Pre-Existing
Dispute. In such a case, the investor’s rights will not be protected, and
investment arbitral practice will not achieve its goal of becoming more
predictable.

Conclusion

The notion of a dispute should not play any role in determining jurisdiction
ratione temporis when investment protection treaties do not explicitly provide for
the exclusion of pre-existing disputes from the scope of their application. While
some parties and tribunals do understand this, others base their arguments and
analysis on jurisdiction ratione temporis on when the dispute arises. This
additional exercise is unnecessary and incorrect in the absence of an explicit
treaty exclusion, as it introduces a new criterion for passing the jurisdictional bar
despite the lack of the contracting parties’ agreement. Such practice
demonstrates that there is a confusion between the notions of “disputes” and
“measures”, and not enough importance is given to the difference between
them. If we indeed follow the approach of considering the timing of the dispute,
even in cases of the Silent Treaties, it makes the clauses excluding the
Pre-Existing Disputes in the Non-Silent Treaties simply redundant. This blurs the
boundaries between the two types of treaties. Such a line of thinking would go
against the principle of non-retroactivity under which it is the timing of the
measures that affects the scope of the treaty’s application, and not the timing of
disputes.

As for the investment arbitration cases with the Non-Silent Treaties, the
tribunals also tend to be inconsistent in their explanations of when a dispute
arises to determine jurisdiction ratione temporis. What is clear is that there
should be a disagreement between the parties over disputed measures.
However, some tribunals do not exactly apply their explanation of when the
disputes may arise to the facts of the cases before them, or do so with little
detail. Even worse, some tribunals, after having established that a dispute arose
post-treaty, apply the treaty to the pre-treaty acts to find a violation. However,
just because the dispute arises post-treaty and therefore falls within the scope of
the tribunal’s jurisdiction does not allow for application of the treaty to the
pre-treaty acts of the state in violation of the non-retroactivity principle. This
would give a greater role to the notion of a dispute than it has, i.e., it is limited to
the determination of jurisdiction ratione temporis in cases of the Non-Silent
Treaties. To avoid the violation of the non-retroactivity principle, tribunals can
apply either a previous investment protection treaty in force or customary
international law to substantive obligations if the treaty in question does not
extend its scope of application to the pre-treaty measures.
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Lastly, when tribunals must decide if they have jurisdiction when investors
claim that there has been a continuing breach in cases of the Silent Treaties,
tribunals will only have jurisdiction ratione temporis over the post-treaty acts if
they can constitute an independently actionable breach. However, in cases of
the Non-Silent Treaties, when tribunals must determine whether a dispute
before them arose post-treaty, or is a continuation of the Pre-Existing Dispute,
they sometimes fail to provide a more detailed analysis of the case by
employing ambiguous legal tests. This leads to a risky situation, where a
tribunal, employing a vague test, decides that the dispute before it is connected
to a Pre-Existing Dispute, without going into detail in relation to the measures
taken by the state post-treaty. This allows the state to continue taking measures
against the investor by linking the post-treaty measures to the Pre-Existing
Dispute, even artificially. Such a situation puts an investor at risk of being
deprived of their investment, and with no subsequent remedy. Hence, tribunals
in cases of the Non-Silent Treaties should also employ the “independently
actionable breach” test as the first step, and as the second step, determine
when the dispute arose in relation to this independently actionable breach.
Otherwise, a dispute could arise before the state takes the rest of the measures,
even if the investor claims that there has been a breach only in relation to the
post-treaty measures.
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Abstract

International financial markets play a vital role in the modern market economy. Among the
instruments traded in these markets, derivative contracts are of particular interest.
Over-the-counter derivatives are widely used to allocate risks pertaining to commercial
activity. In contrast to many other commercial transactions, derivative products are
documented based on model contracts produced by the professional community. The
ISDA Master Agreement is by far the most influential of these. This framework contract is
published by the International Swaps and Derivatives Association (hereinafter — ISDA), a
private corporation established in 1985 to represent swap dealers and promote swaps
contracts in general. Currently ISDA is a driving force behind the regulation of
over-the-counter financial markets on a global scale. The prevailing use of its standard
agreements may lead to the conclusion that ISDA documentation is a part of lex
mercatoria, the a-national legal order not relying on any state law. Many scholars in the
field of private international law tend to share this view. The article maintains that a
connection to the laws of common law jurisdictions such as the state of New York and
England and Wales is a strong argument against the status of ISDA agreements as
transnational law. Apart from that it considers contractual self-help remedies, such as
suspension of performance and close-out netting, as evidence of transnational and
autonomous nature of ISDA documentation. Though their existence seems more
convincing than the wide use of ISDA templates alone, these provisions are interpreted
by national courts in reliance on the rules of applicable law. In the conclusion the author
notes that, despite their importance in financial markets, the ISDA Master Agreements by
no means operate as contrat sans loi. Therefore, they lack the degree of autonomy
demonstrated by the UNIDROIT Principles of International Commercial Contracts and
some of the International Chamber of Commerce (hereinafter — ICC) publications, and
cannot be considered the sources of lex mercatoria in the strictest sense. However, given
its enormous experience, the ISDA may, in future, draft a contractual instrument not
connected to any national legal order. At present, in response to the need to update its
standard documentation in the wake of the UK's exit from the European Union, ISDA has
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chosen to re-subordinate its 2002 model contracts to the laws of France and the Republic
of Ireland, rather than publish contracts that are not governed by the law of any state.
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AHHOTauuA

MexayHapogHble (OMHAHCOBbIE PbIHKM  BbICTYNAKOT BAXHOW 4acTbld COBPEMEHHO
9KOHOMUKW. Cpefiv MHOMOUYUCNEHHBIX (DMHAHCOBbLIX MHCTPYMEHTOB, Obpaliatolmnxcs Ha
3TUX PbIHKaxX, BbIAENSAOTCA [epuBaTVBHbIE KOHTPakTbl. BHebupxeBble AepuBaTvBbI
LUIMPOKO MCMONb3YHTCA A1 pacnpefeneHnss pPUcKoB, CBA3AHHbIX C KOMMEPYECKOl
OEeATENbHOCTLIO. B oT/ume OT MHOMMX [ApYrMX KOMMEpPYEeCKUX CAEefoK, Mpov3BOAHble
NPOAYKTbl  [OKYMEHTUPYIOTCA HA OCHOBE TUMOBLIX KOHTPAKTOB, CaMOCTOATESIbHO
COCTaB/sieMbIX NMPOheccmoHaslbHbIM COOOLLECTBOM. BaXKHEMLWNIA U3 Taknx KOHTPAKTOB —
leHepanbHoe  cornaweHve ISDA.  3TOT  paMOuYHbIli  KOHTpakT  ony6nvKoBaH
MexayHapofHoii accoumalmeli cBonos u AepveatuBoB ISDA — yacTHOV Kopropauuei,
cosgaHHon B 1985 rogy pAnA npeAacTaBlieHWsi MHTEPecoB CBOM-AUNEPOB W ANsi
NpoABMXEHNSA CBONOB B LienoM. ISDA B HacTosilee BpeMs ABMSETCA ABUXYLLEW cunoi
perynupoBaHns BHEOGUPXEBbLIX (HMHAHCOBbLIX PbIHKOB B [/106a/1bHOM MacliTabe. Ha
OCHOBaHMV NpEBaNVPYIOLLEr0 WCNO/b30BaHUS €e CTaH4ApTHbIX COrfaleHuii MOXHO
chenatb BbIBOA, 4YTO AokymeHTauusi ISDA  ABNSieTCS 4YacTbl) COBPEMEHHOMo lex
mercatoria, HafHaLMOHaNbHOTO NMPaBOBOrO NOPsAKa, HE OMMPAIOLLErocs Ha Kakyto-1mbo
HaUMOHasIbHY0 cucTeMy npasa. MHOrne yyeHble B 06/1aCTM MeXAYHapOo4HOro YacTHOro
npasa CK/IOHHbI pa3feniaTb 3Ty TOUKY 3peHus. B cTaTtbe yTBEpXJaeTcs, YTo TecHas CBA3b
C 3aKOHaMW HPUCAMKLMIA OBLLEro NpaBa, Takmx Kak WTaT Hito-Mlopk n AHINA 1 Yanbc,
ABMAETCA BECOMbIM apryMeHTOM MpOTMB cTartyca coriaweHwii ISDA Kak WCTOYHWMKOB
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TpaHcHauuoHasIbHOTO npasa. Kpome TOro, B cTatbe paccMaTrpuBaloTCs [0roBOPHbIE
cpeAcTBa MpaBOBON  3alyuTbl, TakMe Kak MNPUOCTAHOB/IEHWE  UCMOMHEHUA 1
JINKBUAALMOHHBIA HETTUHI, KaK [oKa3aTeNlbCTBO TPaHCHAUMOHa/IbHON W aBTOHOMHOI
npupogel AokymeHTaumn ISDA. XoTsl nx Hannume kaxketcs 6onee yb6eauTenbHbIM, Yem
LUMpOKoe ucnonb3oBaHve npodopm ISDA, 3TM  NONOXEHUs UWHTEPNPETUPYTCA
HaLVOHaIbHbIMU CyaMun C OMopoii Ha HOPMbl FOCYAapCTBEHHOIO npasa. B 3aknioueHne
aBTOp OTMeYaeT, YTO reHepasibHble cornaileHns ISDA, HeCMOTPS Ha WX BaXHOCTb Ha
(PMHAHCOBBIX PbIHKaX, HN B KOEM cflyyae He [AeCTBYIOT Kak KOHTPakT «6e3 3akoHa»
(contrat sans loi). TloaToMy WM He XxBaTaeT TOW CTeNneHUW aBTOHOMMUW, KOTOpPYHO
[EMOHCTPUPYIOT TPUHLMMBLI MEeXAYHAPOAHbLIX KOMMEPYECKUX KoHTpakToB YHUAPYA wn
HekoTopble My6nnkauum MexayHapoaHoV ToproBoi nanatbl (ganee — MTI), U OHU He
MOryT cuMTaTbCs WCTOYHMKaMU lex mercatoria B CTPOTOM CMbIC/ie. TeM He MeHee,
3a€eCTBYsI CBOI OrPOMHbIV OMbIT U penyTaunto Ha (PMHAHCOBOM pblHKe, ISDA cnocobHa
cosfatb B Oyayllem [0rOBOPHbIA MHCTPYMEHT, KOTOPbIV Obl HE ONMpasnCa HW Ha OAWH
HaLUWOHasbHbI  NpaBonopsfok. B HacToslee e Bpems, CTOMKHYBLWWCL C
Heob6X0AMMOCTbI0  OOHOBNEHWA  CTaHJAPTHOW  [OKyMeHTaumn Ha (oHe BbIXofa
CoepuHeHHoro KoponeectBa u3 coctaBa EBponeiickoro coto3a, ISDA npegnouna
nepenogYynMHUTL CBOWM TWMOBble AoroBopbl 2002 roga npaBy ®paHumm u Pecny6nuvku
Wpnangus BMecTo TOro, 4Ttobbl OMy6/vkoBaTb [OroBOPbl, He MNOAYMHEHHble npasy
Kakoro-nvm6o rocygapcrsa.

KnroueBble crioBa: gepusatvie, (UHAHCOBLIA PbIHOK, NPOW3BOAHLIA (PUHAHCOBBIN
VWHCTPYMEHT, lex mercatoria, ISDA, TpaHCrpaHu4yHOe npaBO, pamMO4yHOe CcorfalleHuve,
cTaHfapTHaa AOKYMeHTauus

Ana yntupoBaHus: KnemeHToeB A. [1. FeHepanbHoe cornaweHne ISDA Kak MCTOUHMK lex
mercatoria Ha MeXyHapoAHOM pbiHKe AepuBaTuBOB. XKypHasa BLLUS no mexdyHapooHOMY
npasy / HSE University Journal of International Law. 2025. Tom 3. Ne 2. C. 79-99.

Anekceii MetpoBuy KnemeHTbeB — AOLEHT [lenapTameHTa NpaBoBOro perynmposaHus
6usHeca hakynbTeTa npasa, KaHAUAAT IOPUANYECKUX HayK.

Introduction

In recent decades, derivative products such as swaps, options, forwards and
futures have become a critical component of the modern market economy. They
get a lot of praise for risk distribution opportunities allowing financial institutions,
governments and corporations to hedge their existing exposures. However, the
reputation derivatives currently have is somewhat controversial. Following a
massive financial crisis that erupted in 2007, privately negotiated derivative
contracts, especially credit default swaps, gained unprecedented attention and
became a subject of vigorous scholarly research. According to the view widely
shared in scientific and business communities, one of the reasons behind the
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crisis was a lack of regulation in the derivatives market. Following the G20
Pittsburgh summit in 2009, sovereign states implemented regulatory reforms to
address the systematic risks associated with derivatives. This resulted in
stricter rules governing the financial sector. In this new reality, traders in
derivatives as well as their clients have to deal with the regulatory burden. They
often need to report their derivative transactions, submit their contracts for
central clearing via central counterparties, and make additional margin transfers
to reduce counterparty risk.

Despite the importance of regulatory aspects, issues of international private
law relating to cross-border derivative products still remain relevant. Privately
negotiated derivatives have relied on standard contracts published by industry
associations. Wide use of model contractual templates allows market
participants to save time, minimise transactional costs, and increase the
predictability of their contractual relationships. This publication attempts to
ascertain whether the ISDA Master Agreement, the most popular standard
contract used in the derivatives market, may be considered a full-fledged
source of modern lex mercatoria, or the new law merchant.

According to this concept, the commercial community is capable of creating
the third legal order in addition to international public law and the laws of
sovereign states. Since its inception in the middle of the XX century, the theory
of the new lex mercatoria has sparked a wide debate among international
lawyers. The scope and sources of the lex mercatoria remain unclear to this
day. Nevertheless, within the present article, we shall treat it as an autonomous
system of rules not connected to a governing law of any state. In addition to the
lex mercatoria we will also refer to “transnational commercial law” and “law
merchant”. Although these concepts may have different meanings in the legal
doctrine, here we treat them as synonyms. Sometimes we will use the terms
the “new law merchant” or the “new lex mercatoria” to distinguish the reinvented
lex mercatoria from the “old” law merchant.

The first part of this article introduces the general concept of lex mercatoria.
It refers to the founding fathers of the new law merchant and makes a particular
emphasis on international commercial arbitration as the main method of dispute
resolution associated with the concept. On top of that, it summarises the views
of international scholars advocating the transnational status of the ISDA Master
Agreement. As this model contract provides a legal framework for derivatives —
sophisticated financial instruments generally unknown to the wider public — the
author gives some introductory information on derivatives in the second part of
this publication. The third part sheds light on the ISDA Master Agreement itself.
It highlights the structure of this model contract, provides some historical
information as well as describing other elements of the ISDA standard
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documentation, in particular the ISDA definitional booklets. The final section of
the present publication contains a critical analysis of the lex mercatoria concept
in connection with the ISDA Master Agreement as its source. The conclusion
outlines the results of the present research.

1. Lex mercatoria as a transnational legal order

Lex mercatoria initially emerged in Europe in the Middle Ages as an
autonomous body of commercial law, consisting of trade customs and
practices. At the time, merchants managed to establish the rules governing
their commercial behavior and resolve disputes associated with international
commercial transactions based on these autonomous rules. In England, the
jurors of these courts were represented by foreign and local merchants, which
incentivised merchants from abroad to submit their mercantile disputes to
English commercial courts (Goode &McKendrick, 2010, p. 4).

The first doctrinal text on the subject was published by G. Malynes, an
English merchant and tradesman. Having served as a commissioner of trade in
the Low Countries and frequently advised the Privy Council on the matters of
international commerce, Malynes was well acquainted with the rules of
international trade. He defined lex mercatoria as the customary law of the
merchants built upon the foundations of Reason and Justice (Malynes, 1622).*

In the 1960s, B. Goldman and C. Schmithoff, the fathers of the new lex
mercatoria, revisited the concept. According to their views, the contemporary
business community is able to regulate itself based on a-national rules, mostly
in the same manner as their predecessors in Medieval Europe did. K. P. Berger,
a German legal scholar and arbitrator, argues that the list of the founding
fathers of transnational mercantile law is not limited to B.Goldman and
C. Schmithoff, but also includes other European scholars, such as C. Fragistas,
A. Goldstajn, P. Kahn, and P. Fouchard (Berger, 1999, p. 1-2).

The gradual recognition of the existence of the new law merchant in
contemporary context has been described as “one of the most remarkable
developments in international commercial law over the last fifty years”
(Cuniberti, 2013, p.369). The whole concept of the new lex mercatoria is
closely related to the alternative resolution of international commercial disputes
through arbitration. Notwithstanding the fact that arbitration has a long history,
legal scholarship still lacks a universally accepted definition of that
phenomenon (Ferrari & Rosenfeld, 2021, p.1). Generally, arbitration is a
private mode of resolving disputes and controversies based on the mutual
agreement of the parties involved. In recent decades, international commercial

t Available at: https://quod.lib.umich.edu/e/eebo/A06786.0001.001/1:5?rgn=div1;view=fulltext.
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arbitration has become the preferred way of adjudication in cross-border trade
due to numerous advantages it has over litigation in state courts. Among those
advantages is the ability of the arbitral tribunal to resolve a case based on
a-national rules rather than national laws.

E. Gaillard, a prominent international arbitrator and co-author of the
renowned treatise on the subject (Fouchard, Gaillard, & Goldman, 1996),
examined lex mercatoria through the lens of international commercial
arbitration. He noted that specialists in the field of arbitration almost
unanimously recognise the existence of lex mercatoria within their domain.
Such recognition should not come as a surprise since reliance on informal
sources of law generally contributes to the attractiveness of international
commercial arbitration. Nevertheless, they said, there is still some room for
debate among those who, in theory, should strongly support the existence of
an autonomous legal order in the field of international commerce. According to
Galillard, the very heart of the debate over lex mercatoria gradually shifted from
the mere existence of transnational commercial law to its scope and
methodology (Gaillard, 2001, p. 59-60).

The views on the new merchant vary outside the alternative dispute
resolution community. V. Kanashevskiy, a prominent Russian researcher in the
field of private international law, argues that three views on the concept of lex
mercatoria are featured in contemporary scientific debate. The first, and the
most radical, view is that the new law merchant is an autonomous legal system
different from national laws and existing independently of them. The second
view is that lex mercatoria in the modern age is merely a set of rules sufficient
to resolve international commercial disputes. Accordingly, the new law
merchant serves as an alternative to national laws when resolving a particular
case, which otherwise would have been applicable. The third view is
minimalistic as it denies lex mercatoria as a self-sufficient legal system. Its
supporters maintain that lex mercatoria is simply a codification of customs
existing in international trade (Kanashevskiy, 2019, p. 393). Those customs are
recognised by sovereign states and are often applied by judges in commercial
courts of those states. They enjoy the status of the sources of domestic law,
alongside statutes, case law, and international treaties.

Another important issue to decide is where one can find the rules of lex
mercatoria. Naturally, adjudicating legal disputes between international
businessmen should rely on some kind of authority. K. P. Berger claims that we
are witnessing the creeping codification of the new lex mercatoria. Therefore,
lex mercatoria has already reached an advanced stage in its development.
Codification agents, mainly international organisations focusing on the law of
international trade, play a leading role in this process. For instance, the
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International Institute for the Unification of Private Law (hereinafter —
UNIDROIT) has published the UNIDROIT Principles of International
Commercial Contracts.? According to their preamble, this set of legal principles
may be used as the governing law of an international commercial contract
whenever the parties refer to lex mercatoria, general principles of law or use
analogous contractual language. Another codification agent is the United
Nations Commission on International Trade Law (hereinafter — UNCITRAL).
Its mandate includes the progressive harmonisation and modernisation of the
law of international trade. Within its mandate, UNCITRAL develops and
promotes non-legislative instruments alongside international treaties in various
areas of commercial law. ICC is yet another example of a codification agent in
the domain of international trade. Being one of the largest business
organisations in the world, ICC publishes rules and guidelines for international
lawyers, arbitrators, bankers and traders. Its best-known publications include
Uniform Customs and Practice for Documentary Credits, Incoterms and the
Uniform Rules for Demand Guarantees.

Notably, B. Goldman and C. Schmithoff, whose legacy remains authoritative,
also focused on the activities of private international trade associations in their
attempts to identify the sources of the new lex mercatoria. Goldman, a French
legal scholar and the founder of the Dijon School, gave one of them credit for
shaping the laws of international trade. In his groundbreaking article of 1964
(Goldman, 1964), he dwelled upon the work of the London Corn Trade
Association. Schmithoff, a German-born scholar turned English barrister,
emphasised the importance of model contracts and adhesion rules in
international commercial relations. According to Schmithoff’'s view, a model
contract form “is a specimen form to which the lawyer or businessmen will turn
when charged with the duty of drafting a contract and which will be altered and
adapted to meet the situation at hand” (Schmithoff, 1968, p.551). Alongside
mentioning the London Corn Trade Association, as Goldman did, he also
referred to the standard documentation of the Association of Corn Merchants of
Hamburg, the Bremen Cotton Exchange, the Silk Association of America and
the International Wool Textile Organisation.

Although ISDA was established in the 1980s and rose to prominence in the
1990s, it seems logical that the founding fathers of the new law merchant would
have included the ISDA Master Agreement in their list of the sources of lex
mercatoria. Within contemporary financial markets, the ISDA plays a role,
similar to the one demonstrated by the trade associations in corn, cotton, and
textile industries, which attracted the attention of Schmithoff and Goldman.

2 UNIDROIT (2016) Principles of International Commercial Contracts. URL:
https://www.unidroit.org/wp-content/uploads/2021/06/Unidroit-Principles-2016-English-bl.pdf.
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While adjudicating a case in an English court related to the insolvency of
Lehman Brothers investment bank, Judge Briggs noted that the ISDA Master
Agreement governed the majority of derivative contracts on a global scale.?
This view is supported by several legal scholars in the field of financial markets
(Charles, 2009, p. 14-15).

More importantly, the significance of the ISDA Master Agreement in the
world of international finance is not limited to its wide use. In particular, Berger
praised the ISDA for its efforts in creating legal rules. He notes that the ISDA's
work is comparable to the efforts undertaken by UNCITRAL, UNIDROIT and the
Hague Conference on Private International Law (Berger, 2010, p.44). When
discussing the existence of lex mercatoria in international financial markets, the
Center for Transnational Law (hereinafter — CENTRAL) pinpoints to the ISDA
as well as the ICC and the Loan Market Association (hereinafter — LMA).*
According to CENTRAL, uniform rules of a private nature drafted by the ISDA,
the ICC and the LMA dominate the field of international banking and finance.

M. Borowicz treats the ISDA Master Agreement as a regulatory contract.
The principal feature of such instruments is that they limit the ability of their
users to deviate from contractual terms (Borowicz, 2021, p. 72, 81). Thus, the
ISDA Master Agreement resembles the legal rules imposed by sovereign
states. J. Braithwaite notes that the transnational status of the ISDA
documentation is widely accepted in the literature on international private law
(Braithwaite, 2020, p.308). Another supporter of the autonomous status of
ISDA documentation is J.H. Dalhuisen, a Dutch scholar and prominent
researcher in the field of transnational commercial law, as well as the author of
a six-volume treatise on the subject. In line with Dalhuisen’s views, professional
institutions dealing with international commercial and financial transactions are
capable of developing substantive transnational law when these commercial
operations are concerned. This substantive law constitutes non-territorial,
non-statist legal order, and ISDA acts as a law-maker for international swaps
markets within this order (Dalhuisen, 2013, p. 354).

Therefore, the concept of lex mercatoria and its scope is a matter of
ongoing dispute. The variety of views on its sources is really great. However, in
our view, the whole concept makes sense when seen as an autonomous
regulator of international trade and commerce, operating on top of other
sources of law. Otherwise, it would be extremely complicated to draw the line
between national laws and sources of lex mercatoria. Transnational commercial
law requires much autonomy, and the addition of the ISDA to its rules should be
subject to its autonomous nature, similar to that shown by the UNIDROIT

3 Lomas v JFB Firth Rixson [2011] 2 B.C.L.C.120.
4 See: https://arbinfinanz.uni-koeln.de/lex-mercatoria_ID13.
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Principles. To find an answer, we must shed some light on the ISDA and its
operations.

2. Derivatives markets and the rise of ISDA as the leading derivatives
industry association

The ISDA is a professional association operating in derivatives markets. Hence,
before discussing the status of the ISDA Master Agreement in relation to the
new law merchant, it is sensible to focus on the legal features of derivatives.
According to the statistics maintained by the Bank for International Settlements,
the nominal value of interest rate and foreign exchange derivatives exceeds
18 billion US dollars.® The current size of the derivatives market exceeds the
annual gross domestic product. Unsurprisingly, these financial instruments have
a significant impact on the world economy.

Nowadays these instruments are in high demand by the actors involved in
international trade, as they allow importers, exporters and multinational
corporations to manage the risks associated with their commercial operations
(Kolb & Overdahl, 2003, p.69). Despite their innovative character and reliance
on modern technology, derivatives have quite a long history. For instance,
futures trading took place in the XVI century when contracts for the sale of rice
and tulips traded on exchanges in Japan and Holland (James, 1999, p.1).
Moreover, some say that the simplest forms of derivatives date back to antiquity
(Benjamin, 2007, p.64). Thales, a Greek philosopher, is viewed as the first
option trader.®

Trading in derivatives has grown dramatically in the second half of the
XX century, following the collapse of the Bretton Woods international currency
system (Benzler, 1999, p.31n13). Another important factor in the development
of the derivatives industry was the progress made by financial scientists. They
proposed a mathematical model for valuation of options that was widely
adopted by banks and other financial institutions. Currently, derivatives form a
wide variety of contractual instruments. Apart from deliverable contracts
involving fungible goods, securities and foreign currencies, derivatives are
represented by numerous contracts that are settled exclusively in cash. Cash
settlement allows the parties to tie contractual performance to virtually any
asset, rate or event. Moreover, some authors argue that contracts with physical
settlement should not be considered derivatives. Proponents of the view include
S.James, whose note that commodity contracts should not be normally viewed

See OTC derivatives statistics:

https://data.bis.org/topics/OTC_DER/tables-and- dashboards/BIS,DER_D5_1,1.0.

5 Foulke, D. (29 November 2013) Thales—The World’s First Option Trader? Alphaarchitec. URL:
https://alphaarchitect.com/2013/11/9491/.
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as derivatives (James, 1999, p.3n21). Another supporter of this attitude is
G. Reiner, a German legal scholar (Reiner, 2002, p. 14).

Although derivatives have been around for quite some time, it may prove
problematic to formulate a generic definition that encompasses all types of
derivatives (Kolb & Overdahl, 2003, p.1n20). The terminological confusion
surrounding derivatives may prevent regulators from understanding their legal
nature, thus creating loopholes in their legal treatment. M. Armitage views them
as “private, bilateral arrangements between counterparties trading financial
instruments such as forwards, options swaps or combinations of the
aforementioned” (Armitage, 2022, p.317,322). According to J.Benjamin,
derivatives are bilateral contracts whereby the rights and duties of the parties
are tied to a specific asset class, or benchmark and where performance takes
place at a remote date. German scholar M. Benzler describes them as bilateral
(zweiseitige) transactions with performance depending on the occurrence of a
certain future event (Benzler, 1999, p. 29n13).

Thus, derivatives have three key features. Firstly, they take the form of
bilateral commercial contracts. According to the alternative view, in addition to
contractual instruments, derivatives may exist in the form of fungible securities
(Gaudemet, 2016, p.49, 51). However, this view is not shared by the majority of
scholars in the field of international financial markets. Financial regulators and
the courts in most cases do not treat derivatives as securities in the legal sense
of this word. Having said that, we will also consider derivatives as commercial
contracts mostly containing a promise by a party to pay a certain amount of
money to its counterparty. The second unique feature of derivatives is their
dependence on the value of another asset, such as an index, a security, a
commodity or foreign currency. Finally, the performance of a derivative contract
usually takes place at a later date than the date of its conclusion. According to
J. Braithwaite, when these instruments are used by pension funds, the tenure of
the instrument may amount to 20 years (Braithwaite, 2020, p. 15n17).

Depending on the place of performance, derivative contracts fall into one of
the two categories: on-exchange agreements and privately negotiated contracts
concluded over-the-counter without the involvement of an exchange as a
coordinating authority. The simplest type of over-the-counter derivatives
contract, the deliverable forward, envisages the delivery of a security, cash in a
certain currency or a commodity at a certain pre-agreed date. Non-deliverable
forward is more complex as the parties thereto should settle in cash depending
on the underlying asset price at the delivery date. Futures are very similar to
forwards, although futures trading takes place exclusively on organised
markets. Options are derivative contracts with asymmetric risk structure and
may be traded on or off exchange. An option buyer usually assumes the right,
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but not the obligation, to buy or sell a certain asset in exchange for a premium.
Thus, under an option agreement, the risk of loss that may be potentially
incurred by an option buyer is limited to the amount of premiums paid to the
option seller.

The introduction of a swap contract was an important innovation in the world
of derivatives, resulting in the emergence of the ISDA as the leading industry
association. A swap is a financial contract envisaging an exchange of payments
linked to currency and interest rates. The ISDA was established amidst the
rapid development of currency and interest rate swap trading. The first reported
swap contract was entered into by the World Bank and the IBM corporation in
1981." The former needed Swiss francs and Deutschmarks to finance
development projects in emerging markets, while IBM wished to raise debt in
those currencies. The interaction between the parties led to the conclusion of
the first cross-border currency swap agreement.® This deal was structured by
Salomon Brothers Investment Bank, one of the founders of the ISDA.

The main reason for establishing this industry association in 1985 was the
lack of standard contracts in the swaps market. According to Armitage, a “battle
of the forms” took place between a group of swap dealers (Armitage, 2022,
p. 321n28). Hence, promulgating standard documentation for the markets would
have allowed them to spend less time on negotiation and bring the market
practice to a common denominator. The ISDA founding banks retained two law
firms — Allen and Overy in London and Cravath in New York — to advise on
how to proceed (Borowicz, 2015, p.46, 50). The first ISDA contractual
instrument addressing concerns over swaps appeared the same year.® Although
initially ISDA operations were limited to swaps, in the course of time they
encompassed all kinds of over-the-counter derivatives (Benjamin, 2007,
p.64n22). Over the years, the ISDA has demonstrated the ability to adapt to
rapidly changing consequences in the vibrant field of international financial
markets. Its current activities are very diverse. In addition to drafting and
updating numerous contractual instruments, the ISDA has authored
and promoted a model netting act addressing various issues related to early

7 When Was the First Swap Agreement and Why Were Swaps Created? (13 October 2022)
Investopedia.

URL: https://www.investopedia.com/ask/answers/051115/when-was-first-swap-agreement-and-why
-were-swaps-created.asp.

8 Pioneering new ways to raise funds, the World Bank’s Treasury entered into the world’s first formal
currency swap agreement in 1981, with U.S. technology giant IBM as its counterpart. See:
https://thedocs.worldbank.org/en/doc/981111541019927135-0340022018/original/70yearschapterf
our.pdf.

° ISDA (1985) Code of Standard Wording, Assumptions, and Provisions for Swaps. URL:
https://www.rbccm.com/assets/rbccm/docs/legal/doddfrank/Documents/ISDALibrary/1985%20Cod
€%200f%20Standard%20Wording%20-%20Assumptions%20and%20Provisions%20for%20Swaps

.pdf.
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termination of derivative trades, and shared legal opinions related to its
enforceability with its members (Datoo, Williams, & Whiteley, 2023, p. 260).

Its rule-making efforts were highly successful as insolvency laws in dozens
of jurisdictions were amended to implement ISDA’'s view on how insolvency
practitioners and bankruptcy courts should treat claims under financial
contracts. 2018 Model Netting Act,’® the most recent soft law instrument of this
association, adopted a balanced approach to close-out netting, the core
element of ISDA standard documentation. To be successful in that type of work,
the ISDA maintains ongoing dialogue with the international organisations,
regulators and legislators around the world. Its members benefited from ISDA
lobbying efforts and flexible approach to interaction with governmental
authorities both in developed and emerging markets. In addition to its legislative
efforts, the ISDA prepares amicus curiae memoranda to share its views on how
ISDA documentation should be applied and interpreted in court proceedings
around the world.

3. A closer look at the ISDA Master Agreement

Following a brief introduction to the topic of derivatives and some information on
the establishment of ISDA, we shall move to the ISDA Master Agreement
(hereinafter — ISDA MA), ISDA's most notable achievement (Muscat, 2009,
p.32, 36) and a potential source of the new law merchant in international
financial markets. 1987 was a year when the ISDA unveiled its first standard
framework contract: the 1987 ISDA Interest Rate and Currency Exchange
Agreement.' Although this contractual instrument is not in demand by the
participants of financial markets (Muscat, 2009, p.36n41), it can nevertheless
be viewed as an important milestone in the development of over-the-counter
derivatives trading. The next framework agreement, published in 1992'2
(hereinafter — 1992 ISDA MA), covered more than just interest rate and
currency exchange derivatives. It encompassed the whole variety of financial
instruments already existing in the derivatives markets at the time and also
created a legal framework for financial innovation that entered the market in the
1990s — the credit default swap. The 1992 ISDA MA was published in two
versions. The first one targeted the local market and envisaged
over-the-counter transactions between the parties established in the same

©  ISDA (2018) Model Netting Act and Guide. URL:
https://www.isda.org/book/2018-model-netting-act-and-guide/.
m ISDA (1987) Interest Rate and Currency Exchange  Agreement. URL:
https://www.isda.org/book/1987-interest-rate-and-currency-exchange-agreement/.
2 |SDA (1992) Master Agreement (Local Currency - Single Jurisdiction). URL:
https://www.isda.org/book/1992-isda-master-agreement-local-currency/.
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jurisdiction. To the contrary, the second version of the 1992 ISDA MA contained
contractual provisions that took into account the cross-border nature of
derivative transactions. As the financial market is truly global, the cross-border
version of the 1992 ISDA MA reflected its international nature and facilitated
trading in derivatives between parties in developed and emerging markets.
Following the 1998 financial crisis, the ISDA recognised the necessity to
amend its framework contract. Four years later, the association published the
2002 ISDA MA.*® This framework agreement remains a common legal standard
for derivatives industry until the present day. Unlike the 1992 ISDA MA, this
boilerplate contract may be used for both domestic and cross-border dealing in
derivatives. Arguably, the most important innovation introduced by the 2002
ISDA MA in comparison to the 1992 ISDA MA was the new approach to
close-out netting, which is the core element of the ISDA standard
documentation and a popular risk mitigation tool in financial markets. Apart from
the new approach to close-out netting itself, the ISDA added a force majeure
event to the list of termination events, entitling the parties to the framework
contract to terminate it and close-out affected transactions in presence of a
force majeure or act of state making performance impossible or impracticable.
Both the 1992 and the 2002 ISDA MAs set out a similar mode of interaction
between the parties in the over-the-counter derivatives market. The framework
agreement establishes the procedure for concluding and executing individual
transactions, determines jurisdiction and applicable law, contains
representations and warranties, and regulates the procedure for terminating
transactions. The ISDA standard agreements are praised for their flexibility in
negotiating and concluding derivative trades. They envisage entering into
separate transactions through negotiations over the phone with subsequent
exchange of formal confirmations.** Confirmations are relatively laconic
documents outlining commercial terms of derivative trades. Absence of a
confirmation does not invalidate a trade per se. What is more, confirmations
often contain a reference to standard definitional booklets setting out standard
terms of particular transactions. For instance, the definitions for currency
conversion transactions feature mutual rights and obligations to transactions
involving currency forwards and options.* Parties to them shall deliver foreign
currency in line with their mutual agreements. The ISDA definitions relating to
interest rate derivatives cover a wide range of instruments including interest rate

13 ISDA (1992) Master Agreement (Multicurrency — Cross Border).
URL: https://www.isda.org/book/1992-isda-master-agreement-multi-currency/.

14 Section 8(e)(ii) 2002 ISDA MA.

' ISDA (1998) ISDA FX and Currency Option Definitions.
URL: https://www.rbccm.com/assets/rbccm/docs/legal/doddfrank/Documents/ISDALibrary/1998%2
0FX%20and%20Currncy%200ption%20Definitions.pdf.
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swaps, cross-currency swaps, caps, floors, and collars.’® Parties entering into
relevant transactions would exchange payments depending on interest rate
fluctuations. The ISDA Dentitions for Credit Derivatives address contractual
issues related to credit default swaps and other similar instruments tied to credit
events. Under a credit default swap, or a CDS, one party provides access to
credit protection payable in exchange for a premium whenever there is a default
under a reference asset.

In practice, users of the ISDA MA are very diverse. Usually, they fall into one
of the two major groups: sell-side and buy-side counterparties. Sell-side parties
are represented by financial institutions such as commercial banks, investment
firms, clearing houses and other financial institutions. They market derivatives
among a wide range of clients who act as end users of derivative products.
According to J. Braithwaite, most derivative trades are originated by two dozen
of leading global banks (Braithwaite, 2020, p. 15n17). As the case law shows,’
such banks include leading financial institutions from a variety of countries,
primarily based in the west (e.g. BNP Paribas, Standard Chartered Bank, Credit
Suisse International). Another example of a sell-side counterparty in the
derivatives market is Lehman Brothers, a leading investment bank established
in the United States. Its collapse resulted in the largest insolvency case in US
history and the closing out of countless derivatives transactions. In the course of
insolvency proceedings commencing on 15 September 2008 at the request of
the debtor (Charles, 2009, p. 16n13), the number of derivative trades based on
standard contracts exceeded 733 000 (McNamara & Metrick, 2019, p.143).
What is more, the Lehman collapse contributed significantly to
derivatives-related case law.®

Although the ISDA is headquartered in New York, it has representative
offices in other financial centres. Since its inception, the ISDA MA has
demonstrated its truly international status. In a cross-border context, the ISDA
MA is in demand by private counterparties in multiple jurisdictions. There is
evidence of its use by the parties from Russia, Indonesia, the United Kingdom,
Germany, Spain, Italy and many other countries. Apart from that, the ISDA MA
governs contractual relations between municipal entities’ and separate

16 I1SDA (2006) ISDA Definitions.

URL: https://www.rbccm.com/assets/rbccm/docs/legal/doddfrank/Documents/ISDALibrary/2006%2
0ISDA%20Definitions.pdf.

7 BNP Paribas v. Wockhardt EU Operations (Swiss) AG [2009] EWHC 3116 (Comm); Standard
Chartered Bank v. Ceylon Petroleum Corp; Credit Suisse International v Stichting Vestia Groep
[2014] EWHC 3103 (Comm).

18 Lehman Brothers Holdings, Inc., Case No. 08-13555 et seq. (JMP) (jointly administered); Lehman
Brothers Special Financing Inc v National Power Corporation and another [2018] EWHC 487
(Comm).

¥ Hazell v Hammersmith and Fulham LBC [1992] 2 AC 1, Kleinwort Benson v. Glasgow City Council
[1997] 4 All E.R. 641. Westdeutsche Landesbank v. Islington [1996] A.C. 669. JP Morgan v.
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states.?’ The financial world is proud of its standard agreement, which survived
enormous pressure amidst the biggest financial crisis since the Great
Depression (Paech, 2016, p. 855). Another crucial achievement of the ISDA MA
is its influence on contractual practices adopted by domestic professional
associations in the field of over-the-counter derivatives. Through collaboration
with local professional associations, the ISDA shaped many other domestic
agreements for over-the-counter financial transactions.*

4. The ISDA Master Agreement as a source of the new lex mercatoria:
a critical approach

The rationale behind the ISDA's status as a non-state rule maker in the
international financial markets is quite clear. Firstly, its framework agreement
was created by a professional community rather than of a sovereign state or an
international organisation. The ISDA was established by leading swap
dealers — namely, multinational banking institutions involved in derivatives
trading across multiple jurisdictions. According to the ISDA by-laws, the
organisation is incorporated as a non-profit corporation.?? Therefore, it has a
private status, and its contractual instruments have a non-state nature.
Secondly, the ISDA MA obviously is in high demand among the members of
the professional community. Whenever two companies have the need to trade
derivatives off-exchange, they would most commonly enter into an agreement
produced by the ISDA (Hull, 2022, p. 55).

However, in our opinion, the private nature and the wide use of the ISDA
documentation are not enough for the ISDA framework contract to become a
part of the new mercatoria in its strictest sense. To shape transnational
commercial law in the international financial markets, one has to exclude the
application of national law to those contractual documents that are considered
to be the building bricks of lex mercatoria of the financial industry. Thus, the
ISDA's contribution to the development of lex mercatoria depends on its
capacity to challenge national law while creating and promoting its standard
contracts by introducing a contrat sans loi. Notably, to do so would mean that
the ISDA is eager to undermine the established market practice, as all other
similar cross-border master agreements feature governing law clauses.

Berliner Verkehrsbetriebe (BVG) Anstalt des Offentlichen Rechts [2010] EWCA Civ 390; Dexia
Crediop S.P.A. v. Comune di Prato [2017] EWCA Civ 428.

20 State of the Netherlands v. Deutsche Bank AG [2019] EWCA Civ 771.

Derivatives Regulation in Russia.

URL: https://en.nplaw.ru/blog/detail/derivatives-regulation-in-russia/.

2 |SDA (2019) By-Laws of International Swaps and Derivatives Association. URL:
https://www.isda.org/a/uOSME/ISDA-By-Laws-April-11-2019.pdf.
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The existence of governing law provisions and reliance on state law in
general is widely spread in international financial markets. For instance, the
boilerplate contracts of the Foreign Exchange Committee — an organisation
comprising the members of the banking community and representatives of
some other financial institutions — encourage the parties to its documentation
to choose between the laws of New York, the laws of England and Wales, and
the laws of Japan.?® When publishing a master agreement for cross-border
derivatives, the National Association of Institutional Investors in Financial
Markets — the leading industry organisation in the People’s Republic of
China — included a governing law clause to its standard framework contract as
well.?*

In an effort to create a competitor for the ISDA MA, the European Banking
Federation (hereinafter — EBF) promulgated a multi-product framework
agreement for a whole range of financial transactions including derivatives.?®
Unlike the contracts of the Foreign Exchange Committee, it may be governed
by the law of any EBF member state. The Global Master Repurchase
Agreement (hereinafter — GMRA),? is a model contract designed for parties
dealing in repos features a governing law clause. The same is true of the
Global Master Securities Lending Agreement (hereinafter — GMSLA),* a
contractual instrument establishing a transnational legal framework for
securities lending transactions. GMRA and GMSLA are quite similar to each
other in terms of contents and governing law, as the laws of England and
Wales apply to both standard contracts.

Similarly, the ISDA MAs are governed by the laws of New York and English
law. One of the most powerful arguments against the a-national nature of the
ISDA MA is its reliance on state law as the governing law of contract. Indeed,
almost all cross-border model contracts in the financial industry contain a
governing law clause, and the ISDA MA is by no means an exception. T. Kindt
views the ICC and ISDA as organisations establishing a cross-border
contractual law regimes (transnationalen Vertragsrechtsregime) for the relevant
commercial transactions (Kindt, 2023, p.304). However, the ISDA’'s approach

% See: FXC Master Agreements. URL: https://iwww.newyorkfed.org/fmlg/documentation/master.html.
24 See: NAFMII Master Agreement (Cross Border—2022 Version).
URL: https://www.nafmii.org.cn/ggtz/gg/202208/P020220831632138066172.pdf.
% See: The Master Agreement for Financial Transactions.
URL: https://www.ebf.eu/home/european-master-agreement-ema/.
% See: Global Master Repurchase Agreement (GMRA), ICMA.
URL: https://www.icmagroup.org/market-practice-and-regulatory-policy/repo-and-collateral-markets
/legal-documentation/global-master-repurchase-agreement-gmra/.
27 GMSLA Title Transfer — International Securities Lending Association (ISLA).
URL: https://www.islaemea.org/gmsla-title-transfer/.

94


https://www.islaemea.org/gmsla-title-transfer/
https://www.icmagroup.org/market-practice-and-regulatory-policy/repo-and-collateral-markets/legal-documentation/global-master-repurchase-agreement-gmra/
https://www.icmagroup.org/market-practice-and-regulatory-policy/repo-and-collateral-markets/legal-documentation/global-master-repurchase-agreement-gmra/
https://www.ebf.eu/home/european-master-agreement-ema/
https://www.nafmii.org.cn/ggtz/gg/202208/P020220831632138066172.pdf
https://www.newyorkfed.org/fmlg/documentation/master.html

to the transnationality of its contractual documents is in stark contrast to the
one adopted by the ICC or UNIDROIT.

The ISDA has never treated its model documents as a way to set aside
national laws. Instead of opting out of the application of any governing law,
either explicitly or by virtue of conflict-of-laws rules, it embraced state laws
through a governing law clause present in each and every standard contract it
drafted. According to the 2002 ISDA MA guide authored by the association
itself, the users of its documentation should carefully consider all possible
options before choosing an alternative governing law, let alone opt for the
absence of the applicable law clause.?® Moreover, several years ago, the
association published another guide, this time addressing the choice of court
and governing law provisions of the ISDA MA.?° The drafting changes within
the document relating to governing law clauses are solely to clarify matters for
parties that have selected English law or New York law as the governing law.

In light of the withdrawal of the United Kingdom from the European Union on
31 January 2020, the ISDA could have produced a boilerplate contract that is
not governed by any national law. However, the association preferred the laws
of other states rather than making the ISDA agreement a true contrat sans loi.
Faced with uncertainties presented by Brexit, it opted for the publication of
amended versions of the 2002 ISDA MA governed by French® and Irish law.®!
When preparing those agreements, the ISDA was primarily concerned with the
fact that the common legal framework for the recognition and enforcement of
court decisions made in the European Union would no longer be available in
the United Kingdom.

Berger notes that the ISDA makes efforts to move itself away from the
discrepancies immanent to national laws (Berger, 2010, p.44). In line with
those efforts, it introduced so-called self-help remedies in its standard
documentation. To be more precise, these remedies follow an event of default
or termination. Most importantly, they differ from the existing means of support
in English law (Braithwaite, 2012), which governs most cross-border derivative
trades in the over-the-counter markets. The first remedy is the flawed asset
clause, which allows a party to suspend performance of a transaction under the

2 |SDA (2003) User’s Guide to the ISDA 2002 Master Agreement.
URL: https://lwww.rbccm.com/assets/rbccm/docs/legal/doddfrank/Documents/ISDALibrary/Users%2
0Guide%20t0%20the%202002%201SDA%20Master%20Agreement.pdf.
2 |SDA (2018) ISDA Choice of Court and Governing Law Guide.
URL: https://www.isda.org/book/2018-isda-arbitration-guide/.
%0 |SDA (2002) ISDA Master Agreement (French Law).
URL: https://www.isda.org/book/2002-isda-master-agreement-french-law-english.
31 |SDA (2002) ISDA Master Agreement (Irish Law).
URL: https://lwww.isda.org/book/2002-isda-master-agreement-irish-law-pdf/.
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ISDA MA until the breach of contract is cured.® The second one is close-out
netting which is a more complex concept.*

The ISDA MA included the terms relating to close-out netting starting from
an early stage (Datoo et al., p.262n39). Close-out netting procedure entails a
certain sequence of steps leading to the calculation of a net amount
(Braithwaite, 2020, p.78nl17). Once a negative event has occurred, a
non-defaulting party may serve a notice on the early termination of the
over-the-counter derivative trades entered before such an event. In addition to
events of default such as insolvency, non-performance, cross-default or
rescission of a transaction, the ISDA MA envisages termination events that are
typically not related to the breach of contract.

Both remedies are purely contractual, rather than statutory. In theory, the
presence of these remedies in the ISDA MA alongside common law and
equitable remedies may serve yet another argument for the existence of lex
mercatoria in financial markets. However, the relevant contractual provisions of
the ISDA MA, namely sections 2(iii), 5 and 6, are interpreted by the courts of
various jurisdictions in connection with applicable law. Courts in England and
Australia ruled in favour of the flawed asset clause, while the US court took a
more cautious approach. As for the netting provisions present in the ISDA MA,
its legal nature still remains vague. Payment and novation netting are viewed
as certain ways of performing monetary obligations, although applying the
same approach to close-out netting is less certain (Goode & McKendrick, 2010,
p. 498, 499). That said, an English court ruled that the resulting net amount to
be payable under early termination provisions of the ISDA MA should not be
viewed as a penalty. In doing so, it relied on a test existing in English case law,
thus rejecting the autonomous nature of the ISDA MA 3

Conclusion

There is overwhelming evidence for the fact that ISDA contractual instruments
dominate the financial world, and no other set of standard contractual terms can
match them in terms of popularity with financial market participants. When
entering into a cross-border transaction involving derivatives, a party thereto will
almost always choose the ISDA agreement and the associated documents as a
contractual framework governing their business relationship in the derivatives
market. According to many researchers, non-state nature and the wide use of
the ISDA MA resulted in its supranational status.

%2 Section 2(a)(iii) of 1992 ISDA MA and 2002 ISDA MA.
3 Sections 5 and 6 of 1992 ISDA MA and 2002 ISDA MA.
3 BNP Paribas v Wockhardt EU Operations (Swiss) AG [2009] EWHC 3116 (Comm) [2009] EWHC
3116 (Comm).
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However, we believe that the wide use of association’s documentation is
insufficient to establish an autonomous legal order free from national law as the
governing law of the contract. The ISDA MA, the core element of the ISDA
contractual documentation, contains a governing law clause. Evidence shows
that the ISDA is reluctant to produce an agreement without any reference to the
laws of any state, and this approach aligns with the practice of documenting
transactions in international financial markets. Facing the necessity to amend its
framework agreement following Brexit, the ISDA opted for the choice of Irish and
French law instead of full party autonomy.

Apart from that, we considered contractual remedies present in the ISDA MA
such as the flawed asset clause and close-out netting provisions. In theory,
these contractual items could be invoked by those who argue that the ISDA
framework contract and related contractual instruments are the sources of the
new law merchant. However, the English courts as well as the courts in other
jurisdictions of the Anglo-Saxon world, interpret the relevant ISDA MA clauses
based on the concepts of common law and the law of equity, quoting relevant
precedents in this area rather than treating ISDA MA as a full-fledged contrat
sans loi.

Having said that, we come to the conclusion that the ISDA MA should not be
viewed as the source of the new lex mercatoria — at least when the latter is
considered a fully a-national legal order governing international trade relations
on top of national and international law. Nevertheless, we believe that, at some
point, the ISDA may publish a boilerplate contract not governed by any state law
and matching the status of international instruments produced by well-known
codification agents in the new law merchant domain, such as the ICC or
UNIDROIT.
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AHHOTauuA

B cTatbe paccmaTpuBaeTcsi NPaBoOBOE 3HAYEHWE MOHATUA (hMHAHCOBBIX PbIHKOB. VIHTepec
K [aHHON TeMe BO MHOTOM OOYC/IOBMEH YHWBEPCASIbHOCTHIO M LUMPOTOW NpPUMEHEHNs
NOHATUS  (DMHAHCOBBLIX PbIHKOB Kak B MPaBOBbIX WCCNEAOBaHUAX, Tak W npu
3KOHOMMYECKOM aHann3e rnobanbHoi rHaHcoBol cucTembl. OgHaKo B OTeYeCcTBEHHON
TEopuy MeXAyHapoAHOro (OMHAHCOBOTO MpaBa HPUAMYECKME acnekTbl 3TOT0 MOHSATUS
M3yyeHbl HeLOCTaTOuHO. MpakTika ero NpUMEHEHWsi CBsi3aHa C 0603Ha4YeHneM cgheps!
peaynuposaHusi, TOTAA Kak YCTAHOBMIEHWE COOepXaHUsi 3TOTO MOHSTUS mpegnonaraet
CPaBHWUTENbHO-NPABOBOE  WCCMEAOBAHNE TEOPETUUECKMX KOHLENUWiA ¥ NoAXonoB.
M3yyeHne hMHAHCOBbIX PbIHKOB OXBATbIBAET LUMPOKMIA CNEKTP NPOGIEM HALMOHAIEHOTO U
MexayHapoHoro npasa. Mpy 3TOM B POCCUIACKOM 3aKOHOZATENbCTBE MOHATUE (hUHAH-
COBbIX PbIHKOB CTPOrO HE OMPEAENIEHO U CBS3bIBAETCS C OTAENbHON OTpac/ibio
¢hrHaHCOBOrO perynuMpoBaHus: ¢ 6aHKOBCKVM, BasIlOTHbIM perynvpoBaHueM. B pamkax
MeXAyHapo4HO-MPaBoOBOr0  PerysiMpoBaHns MOHSATME  (DMHAHCOBbLIX PbLIHKOB Urpaet
K/IOYEBYIO POJib B CTpaTermyeckoM pasBUTUM (DMHAHCOBBLIX OTHOLLEHWI Ha rocygapcT-
BEHHOM U  MEXrocyfapCTBEHHOM YPOBHAX. B craTtbe aHanus  perynuposa-
HUSt MEXAYHaPOAHbIX (DMHAHCOBBLIX PbIHKOB CCIOKYCMPOBAH Ha BOMPOCAx WCMOHEHMUA
rocygapcTBaMy B3siTbIX Ha ce6si 06A3aTenbCTB NOCPEACTBOM  CiefloBaHUS HOpMam,
npvHUMNamM 1 npasunam B Lensx obecneyeHuns cTabunbHOCTN PMHAHCOBBIX OTHOLLIEHWA.

KnwueBble CnoBa: (uHAHCOBbLIA  PbIHOK,  (PMHAHCOBOE  perynmMpoBaHue,
dmHaHcoBble 065A3aTeNbCTBa, NPYAeHUMabHbIA HaA30p, HAA30PHbIE MEpbI, FOCY4apCTBO,
HOPMbI MATKOTO Npasa

[na untuposaHua: Bacunses A. [l. [paBoBoe 3HaYeHWe NOHATUA (PUHAHCOBLIX PbIHKOB B
MeXayHapoAHOM huHaHCOBOM npase. )KypHasi BLUS no mexdyHapodHomy npasy / HSE
University Journal of International Law. 2025. Tom 3. Ne 2. C. 100-116.
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Abstract

The article investigates the legal meaning of the concept of financial markets. This concept
is widely used and implemented not only in legal reviews and studies, but also mainly
applied in order to analyse the global financial system. The appeal to the concept of
financial markets largely stems from its universality for the characterisation and regulation
of financial relations. Despite this, the legal aspects of this concept have not been
sufficiently studied in the national theory of international financial law. The practice of
applying this concept is related to the designation of the sphere of financial regulation,
while the interpretation of the concept of financial markets involves comparative legal
studies on theoretical concepts and approaches. The study of the concept of financial
markets is important because it addresses a variety of national and international regulatory
issues. In Russian legislation, however, the concept of financial markets is still not defined
as a legal term, instead being associated with a separate branch of financial regulation,
namely banking and currency regulation. Within the framework of international financial
law, the concept of financial markets plays a key role in the strategic regulation of financial
relations at the state and interstate levels. This article focuses on the regulation of
international financial markets and the responsibility for public obligations, which is
achieved by adhering to norms, principles and rules in order to ensure the stability of
financial relations.
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BeeaeHue

Bonpoc 0 MexAyHapoAHO-NPaBoOBOM PEry/iMpoBaHny (PUHAHCOBBIX PbIHKOB
npegnonaraeT CpaBHUTE/NbHO-NPABOBOE MCC/EA0BaHVE MOAXOA0B, Ny6okoe U
KOMI/IEKCHOE M3Yy4eHMe OBLLENpPUHATLIX MpaBwus, CTaHAAPTOB W MPUHLMMOB
(huHaHCcoBbIX onepauuit. CAOXHOCTb WMHTEpNpeTauun MOHATAS (PUHAHCOBBIX
PbIHKOB B MeXAyHapogHOM npaBe O06yc/oBfeHa [AByMs —hakTopamu.
Bo-nepBbIX, UCXOAHBIM PEryIMPOBaHNEM (DMHAHCOBbLIX PbIHKOB Ha HaLMOHa/b-
HOM YPOBHE, W, BO-BTOPbIX, aKTUBHbLIM WUCMO/b30BaHNEM MOHATUS (DUHAHCOBbIX
PbIHKOB B KOHTEKCTaX, UCCefyeMbIX 3KOHOMUYECKOW HayKOI.

EMKOCTb MOHSITWSI, €f0 NPAaBOBOE 3HAYEHWE PACKPbIBAETCA B PA3/IMUHbIX
KOHLENUMAX npaBa W BbISBSETCS NPU aHasM3e COYETaHuii  pasnnuHbIX
WCTOYHVKOB MpaBa. MpoGnembl, CONpsHKEHHbIE C 3TUM MOHSTUEM B NPABOBOM
nose, ONpPeAensioTcs NyTeM KOHKPeTU3aUuu npeaMeTa  UCC/efoBaHus,
M3y4yeHnst rnobasibHbIX NPaBOBbLIX MPOLECCOB U aKLEHTUPOBaHUS BHUMAaHUSA Ha
TO/IKOBAHWUU NOHSATUS.

Mpy 3TOM TEOPETMYECKUI XapaKTep HACTOSILLEro UCCNefOBaHNUs HUCKO/IbKO
HEe yMmanseT npaKkTUYEecKoli 3HAUMMOCTU aKTyaslbHbIX BOMPOCOB MEX/y-
HapOAHOro (PMHAHCOBOrO MpaBa. PaccMoTpeHue NOHATUS (PMHAHCOBLIX PbIHKOB
MO3BOIUT OMNPEAENUTL €ro B3aMMOCBSA3M C APYTMMMW MOHSITUSIMY, BbISIBUTH €0
BHYTPEHHIOI CTPYKTYPY U OT/IMUMTESNIbHBIE MPU3HAKN.

1. NpaBoBble acnekTbl yNnoTpe6aeHns NOHATUS (PMHAHCOBbLIX PbIHKOB

M. AAHoBeL, UCMOMb3yeT TEPMUH «MHAHCOBBIA PbIHOK», @ He «(UMHAHCOBbIE
PbIHKL», MOCKOMbKY CYWATAET, YTO MOXHO Bbl4ENUTL TOSIbKO OAWH MEeXAyHa-
poAHbIli  rN06aIM3NMPOBaHHbIA  (PUHAHCOBLI  PbIHOK, B pamkax KOTOpOro
(hYHKUMOHVPYIOT HaumMoHasIbHble (hMHAHCOBbIE PbIHKW. B 060CHOBaHWE CBOel
TOYKM 3peHns FHOoBel, yKasblBaeT, yTo rnobasmsaums cTupaeT rpaHulbl B
06nacTn hMHaHCOB He TO/IbKO MEeXAY rocyaapcTBamu, HO Y MEXAY Pas/IMYHbIMM
(PpMHaAHCOBLIMY MHCTPYMEHTaMu, NpefcTaB/IeHHbIMU Ha (PUHAHCOBOM pbIHKE
(Janoveg, 2025, p.1). OgHako Janeko He Bce uccrnefoBaTtenv pasfensoT 10T
noaxod, ocnapveas Te3uc O €4UMHOM MeXAyHapoAHOM (VMHAHCOBOM pPbIHKE
(Clark, Houde, Kastl, 2021, p. 1-2).

Tak, B paboTe HHOBeLa W3/0XeHbl a/bTEPHATVBHbIE TOYKM 3PEHUS Ha
NOHATUE (PUHAHCOBBIX PLIHKOB YELLCKMX HOPUCTOB-MEXAYHapoAHMKOB. 1. KoTab,
B YaCTHOCTU, onpeaensieT hMHaHCOBbIV PbIHOK Kak CMCTEMY B3aMMOOTHOLLEHWIA,
WHCTPYMEHTOB, OpraHu3aumii M WHCTUTYTOB, KOTOpble obecneuymBalT c6op,
KOHUEHTpauuio, pacnpefeneHve BpeMeHHO CBOOOAHBLIX AEHEXHbIX CPeAcTB Ha
OcHoBe crpoca u npegnoxexus (Kotab, 2012, p. 102). Takoe onpegeneHvie He
ABMISAETCA CTPOr0 IOPULNYECKUM U HE KOHKPETU3MPYET CYLLHOCTb (OMHAHCOBOIO
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pbiHka. O. PeliHyLl onpeaenseT (pMHaHCOBbIV PbIHOK Kak COBOKYNMHOCTb PbIHKOB:
[EHEeXHbI PbIHOK, PbIHOK Kanutana, Ba/ltloTHbIA PbIHOK U PbIHOK AparoLeHHbIX
metasiioB  (Reinus, 2014, p.61). B ogHOM w©3 caMbiX aBTOPUTETHbIX
lopuanueckux cnosapeit mupa Black's Law Dictionary npvBOAMTCA NOXOXee
onpegeneHne IMHAHCOBOIO PbIHKA Kak PblHKa 4151 06MeHa (UHAHCOBbLIMU 1
JONTOBbIMW  MHCTpyMeHTamu. OfHako Takue onpefeneHns He SABNSAKTCA
TOYHbIMW, MOCKOSIbKY HE OXBaTbiBalOT BeCb CMEKTP B3auMOAENCTBuUiA
YYaCTHUKOB, HanpuvMep CBSA3aHHbIX C MHBECTULMAMM, [0 UX BbIXO4A HA PbIHOK.
MpeactaBnAeTcs HEBO3MOXHbLIM [aTb efVHOe onpejeneHve (uHaHCoOBOMY
PbIHKY XOTS Obl NOTOMY, YTO NOCTOSAHHO MOSABNAIOTCA HOBble 06/1aCTU, KOTOPbIE
MOXHO OTHECTW K (DMHAHCOBbIM PbIHKaM.

®rHaHCOBblE PbIHKM — OCHOBOMONAralLwee MoHATAE HaUWOHaIbHOTO 1
MEXAyHapOoAHOro PerynnpoBaHna 3KOHOMUYECKUX OTHOLIeHW. [Mporpamma
«OCHOBHble  HanpaBfeHus pasBuUTUA  (PUHAHCOBOrO pbiHKa Poccuiickoi
degepaumm Ha 2025 rog u nepuog 2026 n 2027 rogos» onpepenser nATb
K/IOYEBbIX HaMpaBieHWn pas3BuTUSA (DMHAHCOBOTO pPbIHKA, & WMEHHO: obec-
neyeHne ycwuneHus ponu  (PuHaAHCOBOTO pblHKA B (huHaHCcMpoBaHMK
TpaHcopMauuM 3KOHOMWMKU TMPU  COXPaHEHUW YCTOWYMBOCTU (PUHAHCOBOIO
CeKTopa; 3awmTa npas noTpebuTeneil M WMHBECTOPOB (OMHAHCOBBIX YCAYT,
noBbIleHWe  (OMHAHCOBOM  [OCTYNHOCTM A1 YaCTHOIO  Kanutana W
npeanpusaTuii; umdpoBm3aums MHAHCOBOTO pblHKA WM pas3BUTME MNATEXHON
MHPACTPYKTYpbl; TpaHcdopmauus CUCTEMbl BHELUHETOPIOBbIX NnaTexein u
pacyeToB; 06ecrneyeHne QMHaAHCOBOV CTabUNbHOCTM.

B ykasaHHOM nporpamMHOM fAOKymeHTe BbaHk Poccun u paBUTENbLCTBO
Poccwuiickoii  depgepauymmn  paboTatoT  Hag — CO34aHMEM  HEOBXOAUMbIX
MaKpO3KOHOMUYECKWNX, WUHCTUTYLMOHa/IbHBIX U MPaBOBbIX YCM0BUIA (hOPMUPO-
BaHMS [ONTOCPOYHBIX BHYTPEHHMX (DMHAHCOBbLIX PECcypcoB, TpaHcdopmauyei
(hbMHAHCOBbLIX PECYpCcOB B MWHBECTULMW W MOBbILEHWEM MNPUBEKATENbHOCTU
POCCUIACKOTO OMHAHCOBOTO PbIHKA A1 MHOCTPAHHbIX WMHBECTOPOB. BaHbIM
(hakTopoM pasBUTUS (PMHAHCOBOIO pPblHKA BbICTYNAeT CbHasaHCMpOBaHHas W
nocnegoBatesibHast MakpOSKOHOMMYECKass MO/MTMKA, B OCHOBY KOTOPOWA
3a5l0keHa (MHaHcoBasi CTabuNbHOCTb, a Takke YCTOWYMBOCTb FOCyAapcT-
BEHHbIX (MHaHCOB. OfHAaKO HU B MNPOrPaMMHbIX [OKYMEHTax, HW B
3akoHogartenbcTBe Poccuiickoii Pegepaumn TePMUH «(NHAHCOBbLIA PbIHOK»
CTPOro He onpegesieH.

B pamkax EBpaswuiickoro skoHoMu4yeckoro cotosa (ganee — EA3C, Cotos)
cchopmyniMpoBaHO onpegenieHne TePMUHA «06LMI (OMHAHCOBbLIA PbIHOK». 3TO
(hMHaHCOBBIA PbLIHOK rocygapcTtB — uneHoB Col3a, Aatolinii BO3MOXHOCTb
YMPOLIEHHOM0 1 HeAWCKPUMMHALMOHHOIO AOCTyna Cy6bekToB (DUHaHCOBOIO
pblHKA Ha pbiHKM Apyr gpyra. O6LWMIA (OMHAHCOBLIA PbIHOK OXBaTbIBAET
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6aHKOBCKMIN CeKTOp, CEKTOP PbIHKA LEHHbIX Bymar u CTpaxoBoii CEKTOP KakAoro
rocyfapcrea-usieHa, a Takke COBOKYMHOCTb OTHOLUEHWIA, peryimpyrowmx
B3avMogelicTBMe Mexay cekTopamy (PUHAHCOBOrO pbiHKal. Mpy 3TOM YeTkoe
onpegeneHne TepMuHa «(OUHAHCOBbLINA PbIHOK» Ha ypoBHe EADC oTcyTCTBYET,
B CBA3N C YeM YYEHbIM MPUXOAUTCHA BbIBOAWUTL OAHO MOHATME U3 Apyroro. Tak,
P. KacbaHoB onpegenset, yto B npase EASC TouHOe cofepxaHue MnoHATUA
«O6LWMA  IMHAHCOBbLIA  PbIHOK» MOXHO BbIBECTW, €CnyM  06patuTbCs K
onpejeneHnio  MNOHATUA  «(UHAHCOBbIE  YCNyrW»,  npegnonaras, 4To
«(PUHAHCOBbLIN PbIHOK» U «PbIHOK (PUHAHCOBBIX YCAYr» SABMASATCA CUHOHUMAMM
(KacbsHoB, 2021, c.55).

Havnbonee peaMCTUYHBIA CLeHapuili Ha NyTW NO3WTUBHOW MHTerpauum —
paspaboTka peKOMeHAATe/IbHbIX HOPM W «MSTKMX» MNpaBw/, NpakTuyeckas
peasiM3auma KOTOPbIX HA HALUMOHA/IbHOM YPOBHE MOXET CrnocobCcTBOBaTb
cOnmxXeHNo perynnpoBaHusa rocygapcts — yneHos EA3SC (Jindpwmu, CmbatsH,
2025, ¢.128). Paspabotka nogob6HbIX PeEKOMeHAATeNIbHbIX HOPM  MOXET
nogpasymeBarb U pacCMOTPEeHME BOMPoca O MOHATUM PUHAHCOBBIX PbIHKOB.

2. HopMaTuBHbIE NCTOUYHUKM Pa3HOro NopsgKa kak ocCHoBa
chopMrpoBaHNs MOHATUS (PMHAHCOBbLIX PbIHKOB

B poccuiickoii Teopun MexayHapoAHOTO MpaBa OCTAETCSl OTKPbITbIM BOMPOC:
no4yemMy, npu3HaBas BbICOKYHD 3HAYMMOCTb U BOCTPEGOBAHHOCTb MOHSATUS
(pMHAHCOBBIX PbLIHKOB, Mbl AQHAIM3MPYEM ero ynoTpeGreHve u copepxaHue,
obpawasice K [OKYMEHTaM pas3/IMYHOTO Mopsifka —  3KOHOMUWYECKWM,
MOMUTUYECKUM U AP., HO HE K MeXAyHapoAHO-NpaBoBbIM aktaMm. W nouemy
AeUHALMU  3TOTO  MOHSTUS B TEPMUHOMIOTMYECKOM annaparte 3aKoHOB,
cTaHjapTax W npaBwnax JApyrux rocyfapcts 6Gonee akTyasm3vMpoBaHbl U
NPUMEHSIIOTCS aKTUBHee, YeM B Poccumn?

ToMy ecTb HecKO/bKO MpUYMH. Bo-nepBbIX, 3TO POCCUIACKME KaHOHBI
NPaBOTBOPYECTBA, NpeanonaraLLve onpeaeseHHble TPAANLMM NCMONb30BaHNS!
TEePMUHOJIOTMYECKOro annapara. B 3akoHoTBopyeckoMm npouecce Poccuiickoii
defiepaliy NPUHSATO HasblBaTb akTbl PEryMpoBaHus (oUHAHCOBbIX OTHOLUEHUIA
«CTaHAAPTOM  3aliMTbl NpaB W WHTEPECOB...», €CM pedb UAeT o
npaBoycTaHaB/MBawLWyx Hopmax®. BTopas npuuMHa — Heo6GXo4yMOCTb
MHTEPNPETMPOBATL MOHATUE (PUHAHCOBLIX PLIHKOB C OMOPOW Ha KOHUEMUMIO

' PelweHue Beoicluero coBeta EASC ot 1 okTa6ps 2019 roga Ne 20 «O KoHuenuuy hopMmpoBaHus
o6Lero hrHaHCOBOrO pbiHKa EBPa3NiiCKOro 3KOHOMUYECKOTO COo3a».

2 VHdopmMaLmoHHoe nucbmo oT 25 anpenst 2023 1. Ne MH-03-59/33 «O CTaHaapTe 3awmThl npas n
VHTEPECOB 3aeMLLMKOB — (PU3NYECKUX NIAL, NPU YPEerynnpoBaHnmn 3a0/HKEHHOCTU N0 KPeAUTHLIM
[oroBopam, 3ak/lo4eHHbIM B LIENSX, He CBSI3aHHbIX C OCYLLECTB/IEHMEM NpeanpuHUMaTenbCKomn
aeatenbHocTu» // BecTHWK BaHka Poccumn Ne 5 (2536) ot 23 aHBaps 2025 roga.
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MSITKOTO Mnpasa, KoTopasi TPaAMLMOHHO HEe BXOAUT B CTPYKTYPY POCCUIACKOW
OOKTPUHBI MexayHapoaHoro npasa (ToncTbix, 2021, ¢. 253).

Ho rnaBHbIi aprymeHT B 3awuTy TOMIKOBAHWA W MPUMEHEHWS MOHATUS
(bMHaAHCOBbLIX PbLIHKOB B TEOPWUW MEXAYyHApOAHOro npaBa — O6befMHEeHWe
npeaMeTHbIX obracTeil perynmpoBaHusi o6Lieil uenbio 1 obwymy 3ajadvamu,
HarnpaB/fieHHbIMW  Ha  AOCTWXKEeHVWE W Hawnydwee  yHKUMOHMPOBaHME
(hHaHCOBbIX OTHOLLEHWIA B O6LLLECTBE N MUPE.

C TOYKM 3pEHNS HOPMATVBHbIX OCHOBAaHWI, 3aKOHOLATENLCTBA Pa3NYHbIX
rocyapcTtB, TEOPETUYECKMX KOHLENLMA MeXayHapoaHOro oMHaHCOBOro npasa
NOHATUE (DMHAHCOBBLIX PbLIHKOB MOXHO paccmarpvBaTb Kak COBOKYMHOCTb
NPaBOOTHOLLIEHWIA 3KOHOMWYECKOTO XapakTepa, peryimpyembiX MexayHapon-
HbIM (PMHAHCOBbLIM MpaBOM, CBSI3aHHbIX CO B3ATbIMM Ha cebs CcTopoHamu
hvHaHCcOoBbIMM  0bsA3aTenbcTBaMK, MNEepeMelleHVemM W pacnpegeneHvem
[EHEXHbIX CPeACTB M (DMHAHCOBLIX MHCTPYMEHTOB Ha OCHOBE chpoca U
NpeaIoKeHns.

Tak Kak HauuoHa/lbHO-NPaBOBOE perysMpoBaHMe SIBASETCA BbIpaXEHUEM
CYBEPEHHbIX MpaB rocyAapcTs, NpPeacTaBnseTcd HeobXxoAuMbIM NpoaHav3n-
poBaTb NpakTWUKy OTAENbHbIX FOCYAAPCTB B YAaCTU yNoTpebneHns 1 npuMeHeHus
MPaBOBOI KOHLENLUWUN «(MHAHCOBbIE PbIHKN>».

3. O606L1eHNe NPAKTUKM HALMOHAILHOTO PETYNIMPOBAHUS B KOHTEKCTE
NPUMEHEHNA NOHATMSA (PUHAHCOBbLIX PbIHKOB B HOPMOTBOPYECTBE

BenvkobpuTtaHus BbICTyNaeT Hars4HbIM npumMepoM  TOrO, yTo
3aKOHOTBOPYECKOMY MpoLeccy Nio6oro rocygapcrsa npucyla onpegeneHHas
cneumdmka. Tak, obpawascb Kk Financial Services and Markets Act 2023,
MOXHO YBWAETb, UYTO aKT OPWEHTMPYETCA Ha CReayioLlylo Knaccuukaumio
YPOBHEl perynupoBaHus: 1) nepBMYHOE 3aKoHOAaTenbCTBO (@Hrn.. primary
legislation); 2) BTOpuYHOE 3aKoHOAATeNnbCTBO (aHrn.: subordinate legislation);
3) 3akoHOAaTeNbCTBO,  pa3paboTaHHOE Ha  OCHOBE  3akoHofaTeNbCcTBa
EBponeiickoro cot3a (aHrn.. EU-derived legislation)®. 3akoHogaTeNbCcTBO
onupaeTcs Ha crnegylowpe npaktudeckve uenun: (1) 3awmTta u yKpennesue
LenocTHOCTM U  CcTabunbHOCTU  (PMHAHCOBOW CUCTEMbI, [eicTByoweli B
BenukobputaHuu;  (2) copeiicTBue  6e30MacHOCTM  MPeAOCTaBASEMbIX
omHaHcoBbIX ycnyr; (3) copeictBue 3PEKTUBHOCTN (PYHKLMOHMPOBAHNS
(hMHaAHCOBbLIX pPbIHKOB; (4) 3awuTa WMHTEPecoB BKIAA4YMKOB. B OoKymeHTe
Ha3BaHbl N WHble LEenu, N BCe OHW TaK WM MHaye npusBaHbl obecneyvBaTb
6e3onacHoe B3avMofeincTBme Ha hMHaAHCOBbIX PbiHKAX, KOTOpPOe onpeaensercs

3 Financial Services and Markets Act 2023. UK Government Bill, Originated in the House of
Commons, Session 2022-23, Act of Parliament. URL:
https://www.legislation.gov.uk/ukpga/2023/29/contents.
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No/IHOMOYNAMU NN OrpaHNYeHnaAMNn B UHTepecax Cy6‘beKTOB CbVIHaHCOBbIX
OTHOLWEHWA. Llenb perynupoBaHus (OUHAHCOBOIO pbiHKa cchopmynMpoBaHa
MapnameHTom BenukobputaHun B 3akoHe o BaHke AHrnun (Bank of England
Act 1998). ObecneyeHne UMHAHCOBON CTaBUILHOCTM O3HA4YaeT NpPUHATHE
06X npaBna Ha (OUHAHCOBbLIX PbiHKaX. Llenbio mHaHCOBOWM CTabuibHOCTY
BaHka AHIIMKU SBASETCA «3awuta U yKpenseHue ctabunbHOCTY (OUHaHCOBOW
cuctembl CoeauHeHHoro KoposieBcTBa». [laHHasi Lefb BO MHOTOM onpeaenusia
CYLLHOCTb NOCAeayLwmnx HOPMATUBHBIX aKTOB.

PerynvpoBaHme (OUHAHCOBbLIX PbIHKOB CTa/l0  4acTbl  [N06a/bHbIX
3KOHOMMYECKNX CcTpaTernii. MHorve rocygapcTsa, OCYLECTBASAA —MexXay-
HapofHYyl0 (UMHAHCOBYKD MOMUTUKY, MNPUHMMAKOT HaUMOHas/IbHbIE  3aKOHbI,
KOTOpble OCHOBbLIBAKTCS Ha MPUHLMNAX PeryinpoBaHus (OMHAHCOBbIX PbIHKOB,
3a/10KeHHbIX Basenbckum KOMUTETOM MO 6GaHKOBCKOMY Hajasopy. Hanpuwmep,
IOAP paspabotana akT MpyAeHUManbHOrO perynMpoBaHmst  MHaHCOBbIX
PbIHKOB, afanTypys aBTOHOMHblE MpaBwuia, MeXAyHapofHble (MHAHCOBbIE
cTaHZapTbl K PerysiMpoBaHui0 BHYTPEHHWX U BHELUHWX (PUHAHCOBLIX PbIHKOB,
npeo6paszoBaB MoOAeNbHOE pPEryiMpoBaHWe B 3akoH. B 3akoHe 6biin
0603HayeHbl cregylolwme UenuM  perynnpoBaHns: MOBbILIEHWE [0BepUst K
hvHaHCOBLIM  pblHKaM; obecrnevyeHVe ChnpaBef/IMBOCT U MNPO3PaYHOCTM
(PUHAHCOBbLIX PbLIHKOB; CNOCOGCTBOBaHME CTabW/bHOW (hbMHAHCOBOWM cpeae;
3aumTa MHTEpPeCOB CY6BHEKTOB (DUHAHCOBLIX PbIHKOB; CHWXEHUE CUCTEMHbIX
PYCKOB; NPOABWKEHNE MEXAYHAPOAHOro (PMHAHCOBOIO COTPYAHNYECTBA.

OpHo U3 TeHAeHUMIA NocnegHVX NeT CTasl nepexoq K Mogenu hMHaHCOBOro
perynupoBaHus «TBuH Muke» (Godwin, 2017, p. 151-153). 3T1a mogens 6bina
BnepBble BHegpeHa B ABCTpa/MM W BbiAeNseT [ABe LMPOKMe yHKLMK
(hHaHCOBOrO PEryMpoBaHus: perysinpoBaHne NoBeAeHNs Ha pbiHKe (BKIoYas
3awmTy npas notpe6uteneil) u npyaeHumansHoe perynvpoBaHue. Kaxaas u3
3TUX OYHKUMIA BO3/IOXEHA Ha OTAE/bHbIN perynvpyrowuii opraH. Mogens «TBUH
Muke» Takke npuHata KOAP, HugepnaHgamu, Benbrueii, Hosoli 3enaHavei n
BenvkobputaHueid. VIHHOBaUMOHHbIA noaxod «TBuH TMWKe» npegycmaTpuBaeT
[EKOHCTPYKUMIO OTpacrieBbiX hefepasibHbiX areHTCTB U UX 00beAMHEHUE B
napy obuieoTpacneBbiXx OpraHoB. Takne pediopMbl HE TOMbKO YCTpaHsAT
YKOpPEHMBLUMECA Npo6nembl B cdepe Hazsopa, HO W CNOCO6CTBYHOT
cneuvanunsaumn perympyroLiMx opraHoB 1 NPeooIEHNI0 NPOTUBOPEUNiA Mexay
TpeboBaHMsIMM NO 3awmuTe npaB NoTpebuTeneil, KOTopble, Kak npaBwso,
CHWXAKT NpUOLIILHOCTL KOMMNaHWi, M npob/emamy NaaTexecnocobHOCTM
KOMMaHWiA, B 4aCTHOCTY 0B6YCNI0BNEHHLIMU HA/10rOBOM Harpy3Koii.

4 National Treasury, Republic of South Africa, Financial Markets Act 2012. URL:
https://www.gov.za/sites/default/files/gcis_document/201409/36121a.pdf.
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FOAP  npuctynuna K  pedopMMpoOBaHWO  CUCTEMbI  OMHAHCOBOIO
perynuposaHusa B 2011 rogy. Pedhopme npepLiecTsoBan nepecMoTp CUCTEMbI,
KOTopbIi Havanca B 2007 rogy M 3aBepLlumsics pa3paboTKoli NporpammHOro
[OKYMEHTa, o3arnaBfeHHoro «bonee 6e3onacHblii OMHAHCOBLIN CeKTop A1
6onee ahpeKkTUBHOI cnyxobl HOAP»®. Pediopma B HOXHoOI  Adppurike
npoBogunack B ABa 3tana. MNepsblii Obl1 COCPEAOTOUEH HAa CO34aHWUN HOBbIX
perynmpyowmux OpraHoB B COOTBETCTBMW C 3aKOHOM O peryivmpoBaHuv
(omHaHCOBOro cektopa. Ha BTopom 3Tane odopMassiacb KOMNETEHUMS
perynupylowmMx OpraHoB: OCyLLeCcTBNsAAacb paspaboTka 3akoHofaTeNbcTBa U
BHECEHMEe B Hero MNonpasoK, a TakkKe KOHCONMAAuWs HOPMATUBHBLIX akToB U
CTaH[apToB, NPUMEHNMBIX K (OMHAHCOBOMY CeKTOpy. B To e Bpemsa pabouyas
rpynna 3aHvmanacb v pas3paboTKoil TEPMMHOMOMMYECKOro annapara B AaHHbIX
HOPMAaTMBHbIX aKTax, OTHOCALLMXCA K (PUHAHCOBBLIM PbIHKaM.

4. KOHUENTyaslbHbIAi ~ aHa/M3  NpaBoOBOW  MpUpPOAbl  MOHATUS
(hHaHCOBbIX PbIHKOB

B Teopun wmexayHapogHoro hvHaHCOBOIO MpaBa MpaBoBble KOHLENuum
(hMHAHCOBbIX PLIHKOB NpeACcTaB/eHbl BO B3aUMOCBSA3U C MOHATUAMU CBOOOAHBIX
PbIHKOB 1 COUMa/ibHOM ChnpaBef/iMBOCTW, & NPUOPWUTETHONM LENb0 Hay4yHOro
aHann3a BbICTYNaeT cO3jaHne MPaBOBbIX OCHOBaHWIA ANA hYHKLMOHUPOBaHUA
PbIHOYHbIX MHCTPYMEHTOB (Sunstein, 1990, p. 135). B Teopun mMexayHapoaHOro
npasa npegnoyTeHne OTAaeTCs AOKTPUHa/IbHOMY METOAY WCCMefoBaHus, npu
3TOM o0coboe BHUMaHWE yAensercsa Tesucy 06 yTBepXAeHWM HOPMaTWBHOIO
nopsgka Haj pbIHOYHLIM CcaMOperynMpoBaHMeM. YCTaHOB/IEHVWE NPaBOBbIX
OCHOBaHWA  cnocobCTByeT peanu3auun MNpuHUMNA  CNpaBesiMBOCTU 1
o6ycnaenvMBaeT B3aMMOCBSI3aHHYH) C [AaHHbIM MPUHLMNOM 3KOHOMMWYECKYHO
3(pheKTMBHOCTL  PbIHKOB  (Sunstein, 1997, p.213). Coob6pasysa noHATuE
(PUHAHCOBbLIX PbIHKOB C TEOPETUYECKMMWU OCHOBaMM MSTKOro rpasa,
Heo6Xx04UMO MOHUMATb, YTO YCTAaHOB/IEHME MMPOBOIO NPaBOBOr0 PMHAHCOBOIO
nopsiaka B COOTBETCTBMM C U3MEHUMBbLIMW PEASTUSIMU COBPEMEHHOI 3KOHOMUKM
U NOSTVKA NPEeAnnCbIBAEeT HOBbIM MpPaBoBOi hopmar HOpM 1 npasui. Msrkoe
NpaBo 3a4acTyl0 XapakTepusyeTCs BbICOKUM YPOBHEM  C/OXHOCTU, W
chopMupoBaHMe NOHATUIHOTO annaparta B 4aHHOM KOHTEKCTE — HE WCK/THUEHMNE
(Lipson, 1991, p.500).

TeopeTk  pedoiekcuBHoro  npaea [ ToilbHep  omucan  MoAenu
(PYHKLMOHASIbHbIX NPaBOBbIX NOACUCTEM, KOTOPbIE Pa3BMBAlOTCA aBTOHOMHO OT

5 National Treasury, Republic of South Africa,'A safer financial sector to serve South Africa better’
(policy paper, 23 February 2011). URL:
http://www.treasury.gov.za/twinpeaks/20131211%20%20ltem%202%20A%20safer%20financial%2
Osector%20t0%20serve%20South%20Africa%?20better.pdf.
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rocygapcte. [. WHaingepmaH nowen pansblwe B uHTepnpetauun uaen
camopedyiekcn Hopm ToibHepa, Hafe/IMB aBTOHOMHbIE MPaBOBbIE CUCTEMbI
BHYTPEHHEl pauMOoHaNIbHOCTbIO, «MoMaraHMemM Ha camux cebsi». LHaingepmaH
npegnonaran pyHKUMOHMPOBaHWE W MPOSB/EHNE OCOBGEHHOCTEN NPaBOBOrO
CUCTEMHOTO PEry/IMpOBaHUs BO B3aMMOAENCTBMU C APYrMMU NOACMCTEMaMM
(Schneiderman, 2011).

Moacuctembl, cornacHo  LHaigepmaHy, [eWCTBYT  pechnekTopHo,
paspabarbiBasi cTpaTernm camoorpaHnyeHnii, KOTopble BbIGOPOYHO onpeaensoT
pasHble MO CBOEW MPUPOAE W XapakTepy HOPMbI. TakMe HOPMbI KakK 3/IEMEHTbI
camononaraHmsa hoOpMUPYOT CUCTEMbI 4151 OLLEHKN peakLumn NPaBoBOro pexuma
Ha BHelWHWe BO3aeicTBus. LUHaiiaepmaH OnNMcbIBAET NPOLECC CTAHOB/EHMS
rnobasbHbIX OTpac/ieBbiX CTaHAAPTOB B MpaKTUKE MeXAyHapoAHOro npasa,
oTMeyast 06O0CHOBAHHOCTb MPUMEHEHWS [OKTPYHbI MPOMOPLIMOHa/IBHOCTU Kak
cpefcTBa noucka 6asaHca OOLECTBEHHbIX MHTEPECOB 1 PaBEHCTBA CTOPOH —
MHBECTOpa W TrOCydapcTBa; Mpu 3TOM CTabunbHOCTb KM 6e30MacHOCTb Ha
chHaHCOBbIX pbIHKax ob6ecneunsaeTcs nocpeAcTBOM npaBoBOro
perynmpoBaHus.

MoHvMaHve pedinekcuBHOW NPUPOLbl NPaBOBbLIX HOPM MeXAyHapoLHOro
npasBa paccMatpuBaeTcs LLIHaiiiepMaHOM C TOYKM 3peHKst MOCTaHOBKM BOMpoca
O NIETMTUMHOCTA WM CNpPaBeA/IMBOCTU Taknx HOPM; Takyl >Xe JIOTMKY MOXHO
0GHapPYXWTb 1 B PELLEHUSIX MEXAYHAPOAHbIX CYA0B, B NMPaBOBOM aprymeHTauuu,
NpeacTaB/IEHHON CTOPOHaMM BO BPeMS PacCMOTPEHUS e B MEXAYHaPOAHbIX
cygax.

Korga peuyb 3axouT O caMopediepeHTHOCTM B KOHTEKCTE Teopuu Npasa,
Heo6xoaumo obpaTuTb BHUMaHWE Ha [BEe VCXOAHblE XapakTepucTuki 1 cnewum-
VK perynmpoBaHusi: TMbKoCTb HOPM U BOB/IEYEHHOCTL B NPaBOTBOPYECTBO HE
TO/IbKO CYyOBbEKTOB MEXAyHapOAHOr0 npaBa, HO WM COUMabHbIX WHCTUTYTOB
(Teubner, 1993, p. 71).

BbilwenpuBeaeHHble NCTOYHUKM Teopun  pedh/IeKCMBHOTO  Mpasa
npegnonaralT onpefeneHHylo cTeneHb cBo60Abl BKIIOYEHUS B TEOPETUYECKUIA
annapat MexAayHapoAHOro oMHaHCOBOrO NpaBa NOHATWIA, KOTOPbIE C TOUKM 3pe-
HMS TPaAMLMOHHBIX KAHOHOB MpaBa M3HavyaslbHO He SBMSAKTCS MpPaBOBbIMU, HO
npn 3TOM OCTaOTCS K/OYEBLIMU A/151 ONUCAHUST apXMTEKTYPbl MEXAYHAapPOAHOro
chrHaHCcoBOro npasa.

Tak, K. Bpymmep oTmevas, 4to hopMasibHOe, 06s13aTelbHOe MeXayHapos-
HOE npaBO WrpaeT OFPaHUYEHHYKD pPOJIb B MEXAyHapOAHbIX UHaHcax
(Brummer, 2012, p.6). «KecTkoe» MexayHapogHOe MpaBO CTa/IKMBaeTCsl C
HEBO3MOXHOCTbIO MPSIMOTO AENCTBUSA B cdiepe MexAyHapoAHbIX (OUHAHCOB,
60MblIas 4acTb KOTOpbIX MOCTPOEHA Ha TOPU3OHTASIbHBIX CBA3SAX MeXAay
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YaCTHbIMU KpeauTopamu 1 rocyfapcTBaMu Kak ydyacTHukamun pbiHka (Helfer,
2005, p. 1581).

5. O COOTHOLWEHUN MNOHATUSA (PUHAHCOBbIX PbIHKOB U (PUHAHCOBbLIX
06513aTe/IbCTB NPU (hOPMMPOBaAHNM OCHOB MEXAYHapPOAHO-NPaBOBOIO
chMHaAHCOBOrO perynnpoBaHns

PerynupoBaHne MHAHCOBBLIX PbIHKOB BO MHOIOM ONpefensieTcsa npasuiamu,
KOTOpble YyCTaHaBnMBalT 00s3aTeNbCTBa, CBA3a@HHble C  (MHaHCaMK, |
OXBaTblBAlOT ~ BOMPOCbI  NYOAUYHBLIX  AEHEXHO-KPEAUTHBIX  OTHOLLEHWIA.
My6nuuHble  dmHaHcoOBble  0b6sA3aTenbCTBa  rocyfapcTs, B YacTHOCTU
CyBEpeHHble [0/Ir1M, OTHOCATCA K 06s3arenibcTBam, KOTOpble Heo6xoAMMO
UCMONHATL MO YCTAHOBMEHHbIM MpasunaMm. 3TW obsA3aTrenbcTBa  MOryT
npuHUMaTb pas/inyHble OpPMbl, HO BCE OHM cofepxar 0653aHHOCTb
COBEpPLUEHNS OnpefesieHHbIX YCTaHOB/IEHHbIX AelCTBUIA MO obecneyeHunto
COOTBETCTBUA 3aKOHaM W/IM UHLIM YCTAHOB/IEHHBLIM MpaBuiam.

MpasoBoe perynmposaHune OEHEXHO-KpeaNTHbIX OTHOLLIEHWI
HenocpeAcTBEHHO OTHOCUTCA K MpakTUKe YHKUMOHUPOBAHUA (PUHAHCOBbIX
pbIHKOB.  Tak, [EHeXHO-KpeauTHas MnosuTuMka  rocypapctsa  npussaHa
perynuposatb ob6ecneyeHne ucrnosfiHeHus ny6/mMyHbIX 0ba3aTenscTB B cihepe
hvHaHCOBbLIX PLIHKOB. B cnyyae, Korga HauvoHasbHble NpaBuTeNbCTBa MOI/N
SKCMPONpUMpPoBaTb  (PUHAHCOBbIE  B/IOKEHWA  MHOCTPaHHbLIX  KPeaUTOpOB
NnocpeficTBOM  MNPUHATUA  HOPMAaTVBHBLIX aKkToB B 06nactM  BasIlOTHOTO
perynmpoBaHusi, KpeauTopbl NPUHUMaIM OTBETHbIE Mepbl, Npuberas K NOMOLLM
MexayHapoaHbIX cynoB u TpubyHanos (Fornaro, 2022, p.1915). B pgaHHOM
KOHTEKCTe CTOMT YNoMmsHyTb aeno CMS v. Argentina: 4tobbl NOMOXWTb KOHEL,
3KOHOMMYECKOMY Kpu3nucy KoHua 1980-x rogos, ApreHtuHa B 1989 ropy
NpUHANa MaaH BOCCTAHOBMEHUS 3KOHOMWKW, KOTOPbIA BK/IHOYa MnporpaMmy
npusaTu3auuy HEKOTOPbIX TOCYAAPCTBEHHbIX NPEANPUATUIA U KOMMYHaSIbHbIX
cnyx6. Hapsgy c nnaHom Obi1 NPUHAT psAfg HOBLIX HOPMAaTWMBHO-NPaBOBbIX
aKTOB, BK/loUas Yka3 0 KoHBepTupyemocTy BautioThbl 1991 roga, Yka3s o npussske
apreHTUHCKoli BanoThl K gonnapy CLUA 1991 roga®, uTo cTasio NOBOAOM A/
obpalleHnss MHOCTPaHHbIX WHBECTOPOB B TpubyHasl no  paspeLleHuto
WNHBECTULIMOHHbBIX CMOPOB.

C 3KOHOMMWYECKMMW MOCNEeACTBUAMM  3HAUUTENILHOTO OTTOKAa O06bLEMOB
YaCTHOro Kanutana CTOMKHY/INCb rocyfapcTBa C BbICOKMM BHELUHWM [OJITOM.
[na Hux 3a70roM yCMEewHOoro BbiIXo4a W3 CIOXMBLUENCA CUTyauun cTano
3aKOHOTBOPYECTBO. BO3MOXHOCTL NPEOAONeHNs HaLMOHa/TLHOTO (PMHAHCOBOTO
CUCTEMHOTO Kpusuca BuAenacb B rapMOHM3aUMN OTHOLUEHUA Ha (DMHAHCOBbIX

6 CMS Gas Transmission Company v. The Argentine Republic, ICSID Case No. ARB/01/8.
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pblHKaxX, a Takke B MNPUMEHEeHUN MeXAyHapOoaHO-MPaBOBbIX WHCTPYMEHTOB
hMHaHCOBOrO perynvMpoBaHvs. B gaHHOM KOHTEKCTe YMEeCTHO 06paTuTbCs K
npumepy [Ipeuun, Wcnawmm un TMoptyranuu, Wpnangun. Mocne co6biTui
06LLEMNPOBOrO 3KOHOMUYecKoro kpusuca 2008 roga B 3TUX rocygapcreax
NOSBUIUCH CTAbUNN3ALMOHHbIE MEXaHN3MbI, & B 3aKOHOAATENIbCTBO BHOCUNCH
M3MEHEHUSI C LeNbio NoyyYeHns dmHaHcMpoBaHusa oT EBponeiickoro cotosa u
MexayHapoaHoro BasitoTHoro hoHaa (fanee — MBO).

B Teopun wmexpyHapogHoro cduHaHCOBOro npasBa nepuog 1970-1980-x
rofoB, W3BECTHbI/ Npexje BCero NPUHATUEM SMAliCKON BasIlOTHOW CUCTEMBI,
npeacTaeT OrpoMHOW MasioMccnefoBaHHoOW obnacTbio 3HaHus. B 1960-x rogax
LeHTpaUsibHble 6aHKK1, He Xenasa yXectoyarb AEHEXHYI0 NoNnTuKy, obpallanmch
K MB®, 4yTo6bl O40/MHKMTb Pe3epBbl; HO Korda M 3TW pe3epBbl UCTOLWA/INCH, OHU
CHoBa oOb6palanmnce kK MB® — Ha 3T0T pa3 3a paspelleHvem NpoBecTy
[AeBa/ibBaLMI0 HaUMOHa/IbHOW Baslk0Thbl MO OTHOLWIEHUMIO K gonnapy (Yaiit, 2020,
€.294). B 3TO Bpems B MexXAyHapOoAHO-NpaBoBOi TEPMUHOMOMMN MOSBUINCH
TEPMUHbI AN 0603HAYEHUs TOCYapCTB-3aEMLUMKOB, KOTOpble MNPUHUMaNu
BHELLHME BMBaHWA  KanuTasia. YYaCTHUMKM  TakMx  B3aMMOOTHOLUEHWi
onpefensniucb Kak CTOPOHbl  MeXAyHapoAHO-NPaBoOBblIX 065A3aTeNbCTB  C
COOTBETCTBYIOLLMM 0603HAYEHUEM: KPEAUTOP U AO/MKHUK'.

MockosbKy MOHATME (OMHAHCOBbLIX PbLIHKOB TECHO CBSI3aHO C MOHATEM
(hHaHCOBbLIX 0643aTeNbCTB, MEXAYHAapOAHO-NPaBoBas TepMUHONOMMA Gblna
[OMOSIHEHA  COMYTCTBYHOLUMMMN  KATErOpUsMU:  «HEM/IaTexecnoco6HOCTb Mo
[ONrOBbIM  0653aTeNbCTBAM», «HW3KWUIA  YPOBEHb  NATEXECNOCOBHOCTM»,
«MOTEHUMANbHbIE  (DMHAHCOBLIE PUCKW», «MNPaBUTENLCTBEHHbIA  BHOMAXKET».
PacwupeHve  noHumaHuMs  cywecTBa  06si3aTeNbCTB  CMNOCO6GCTBOBAsIO
CONMXEHNI0 B NO3MUMAX LEHTpasibHbIX 6GaHKOB rocygapcts B 06nactu
perynmpoBaHus kanutana, Yto Bblpasniocb, B YACTHOCTW, B NPUHATAN OOLLMX
cTaHAapToB BasenbCckUM KOMUTETOM MO 6aHKOBCkoMy Aeny®. HeoTbemsiemoii
YyepToli  CMOXMBLUETOCA  MEXAyHapoAHOro  (IMHAHCOBOrO  Mpasonopsaka
ABNSETCA  CyLlecTBOBaHVWe HeOopMasibHbIX TPaHCHaUMOHASIbHBLIX — CEeTel,
NO3BONAIOWMX  [OCYAapcTBaM, Hapyllawolwmm CBoM  06si3aTenbcTBa  Ha
(pMHaHCOBbIX pbIHKaX, JOrOBOPUTLCA C rOCYAapCTBOM-KPEANTOPOM WU Kybom
kpeautopoB (Mapmxcknii kny6 KpeauTopoB, JIOHAOHCKUIA KNy6 Kpeautopos).
OTBETCTBEHHOCTb B MeXAyHapoAHOM (DMHAHCOBOM MpaBe B YaCTW HapyLLEHWIA
rocyfapcteamy B3sTblX Ha cebs 06513aTeNbCTB peasin3yeTcs yepes nprMeHeHne
K  rocyfapCTBy-HapywuTeno  MHCTUTYUMOHASIbHbIX — CaHKUMA,  NpUHATME

7 Fair and Equitable Treatment Standard in International Investment Law OECD//URL: Working
Papers on International Investment 2004/03. URL:
https://www.oecd.org/daf/inv/investment-policy/WP-2004_3.pdf.

8 The Basel framework: the global regulatory standards for banks. URL:
https://www.eba.europa.eu/activities/basel-framework-global-regulatory-standards-banks.

110


https://www.oecd.org/daf/inv/investment-policy/WP-2004_3.pdf

obecneynTesbHbIX mep no peLueHunto MeXAyHapOoaHbIX Cy/0B,
NPUOCTAHOBNEHNE Y/IEHCTBA B MeXAyHapogHol opraHmsaumm (Chen, 2011,
p. 1565).

My6nnyHOCTb IMHAHCOBBIX 06A3aTENLCTB HA MEXAYHapOAHbIX (OMHAHCOBbIX
pblHKaxX BblpaXaeTcd B OMUUUA/ILHOM MPUHATAM Ha Ccebs 06s3aTenbCeTB
rocyfapCcTBOM, @ TakKke roTOBHOCTM HECTW OTBETCTBEHHOCTb 3a HEWCMOSIHEHWEe
hrHaHCcOBbIX 06sa3aTenbcTB. Takas yepTa (PUHAHCOBLIX 00653aTENbCTB  Kak
ny6/IMYHOCTb Nno3BO/MIAET  YKPEnnAaTb MexayHapogHoe  MHaHCoBOE
coTpyAHuYecTBo (Zaring, 2015, p. 180).

MocTapaemcs KpaTko npoaHan3vMpoBaTb, NMOYEMy B MOMEHT CTaHOB/IEHUSA
cuUCTeMbl Ny6/MYHBIX 065A3aTeNbCTB B MeXAyHapoaHOM (DUHAHCOBOM npase
TpeboBanacb oueHka (PUHAHCOBbLIX 06s3aTeNbCTB rocyaapcTs. OTHOWEHUSA, B
KOTOPbIX BO3HMKAKT MexAyHapoaHble uHaHCOBble 006A3aTeNbCTBa, BKIYaloT
B cebs Kknaccuyeckme MeXrocyAapCTBeHHble (pMHaHCOBbIE —onepawuu;
MEXroCyapCTBEHHYO MPOAaXy TOBapOB; TPaHCHAUMOHa/IbHbIE YCYru, Takue
KaKk TenekoMMyHuKauum n nouyta; uHaHCOBble onepaumMm MHOrOCTOPOHHUX
yupexgeHuii; 3aliMbl, FpaHTbl W rapaHTuM, NPefoCTaBNisSEMblE Pa3NYHbIMU
MEeXAYHapoaHbIMU  (DUHAHCOBLIMW  YUPEXAEHUAMU 0N ONpefesieHHbIX
(hMHaHCOBbLIX OTHOLLUEHWI MEXAY HEerocyaapCTBEHHbIMU CcybbekTamu (BKoYas
hrsnueckmx nuu) 1 rocyfapcreamu, MeXnpPaBUTeIbCTBEHHbIMU OpraHn3aunsamMm
UAn Apyrumun cyGbekTammn MexayHapoaHOro Npasa; 1 rocyAapCTBEHHbIE 3aliMbl
MeXZAyHapoAHbIM  opraHv3auusMm. Bo MHOroM noTpebGHOCTb B OLEHKe
(oMHaAHCOBbLIX  0053aTeNibCTB  6blNa  NPOAMKTOBaHa  HeOobXoAMMOCTLHO
rnobasibHOro perynnmpoBaHnsa [ABWKEHUA Kanutana U BblpaboTkM o6Lwmx Ans
MUPOBOI 3KOHOMWKM MPWHUMMOB W Mpasui. B mMexayHapoAHbIX IMHaHCOBbIX
onepauusax Ba/loTa cyeTa W BavlloTa Nnnarexa 3ayacTylo cosnagator. B Tex
cnyyasx, Korga OHU pasnunyaroTcs, TPeTuii 3/1eMeHT — OOMEHHbIi Kype —
[ONONMHUTENBHO onpefenseT PMHaHCOBYIO CYLLHOCTbL 06a3aTeNnsbeTBa.

B nepuog 1970-80-x rogoB ouLeHka My6nnyHbIX 06513aTe/IbCTB BO MHOTOM
OCHOBbIB&/IaCb Ha  K/OYEeBbIX MapameTpax, MPUHATLIX B OTHOLLEHUU
(PMHaAHCOBbLIX PbIHKOB. Ha ocHoBe (MHaAHCOBOro aHanM3a Oblna BbiBeAeHa
chopmyna OUEHKM MIaTexecnocobHOCTU TrocygapcTB Mo obecneyeHuto
ny6AnYHbIX (PUHAHCOBO-KPEAUTHLIX 0653aTenscTB. CpaBHUTENbHO-NPaBOBOM
aHasM3 obecneveHnss nMy6nnyHbIX 0653aTenbCTB Obl1 NPOBEAEH B OTHOLUEHWUN
BHeLUHero gonra ApreHTuHbl, Mekcunkn, BeHecyanbl Kak rocygapcrs-3aeMLiKoB
B 1974-1982 rogax (Helleiner, 2005, p.21). be3 Hagnexallein BO3MOXHOCTM
noraweHnss 06a3aTensCTB NpU HapyLlleHn 6anaHca BHYTPEHHEro U BHELUHEro
WHBECTUPOBaHWA  3TW  rocyjapcrBa HaxoAW/IMCb Ha  HU3KOM  YPOBHEe
NnaTexecrnocobHOCTN, UTO [AaBasi0 OCHOBaHUS O/ MPOrHo3a pUCKOB
HauMoHanu3aumMm Jonra ¢ nocraegylwum O0TKasom OT ob6ssatensctB (Brock,
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2009, p.1). Mog ny6AnyHbIMK 0653aTENILCTBAMMU MOHUMAINCL FApPaHTUAHbIE
obsa3atenbcTBa NPaBMTENbCTB MO MPUHATUIO 3akoHodaTenbcTBa B 06nactu
perynMpoBaHuss GaHKOBCKOIM [AEeSATEe/IbHOCTM B OTHOWEHMM obecnevyeHnst
o6sa3arenscTs (Diaz-Alejandro, p. 200).

B ycnosusax cpuHaHcoBoro kpusuca B Uunm B 1982 rogy rocyaapCTBeHHble
Mepbl COCTOANM B NpoBeAeHUn pediopMbl HasI0OrOBOrO 3akoHofaTefNlbeTBa U
BaslloTHOro perynuposarusa (Claessens, Perotti, 1983, p.4). Pecopmbl Takke
pacLumpuay IOPUCAMKLMIO HA30pPHOIO opraHa Mo (PMHAHCOBbLIM pPbiHKaM U
N3MeHWN TpeboBaHus K [eATeNlbHOCTU CYyOGbEKTOB (PUHAHCOBOTO PbIHKA.
MpaBuTensCcTBO B3A/10 Ha cebsa (UMHAHCOBbIE 0653aTenbCTBa  3aKpbITh
OTAeNbHbIE HennaTexecrnocobHble 6aHkM W Npu3HaTb YObITKU. Llenbto Takux
Mep BbiCTynana paspaboTka 3akoHoAaTeNnbCTBa, KOTopoe 6bl 3awuiiano
HaUMOHaNbHbLIX M Mpexae BCEero MHOCTPaHHbIX MHBecTopoB (Velasco, 1975,
p. 118). PerynupoBaHue MexayHapoAHbIX (hMHaHCOBbIX PbIHKOB Hanpas/ieHo Ha
ncnosHeHve ny6anMyHbIX 06s3aTenbCTB NOcpeAcTBam CriefjoBaHNs HopMmam,
npuHUMNaMm u npasunam B Lensax obecnevyeHus cTabunbHOCTU (DUHAHCOBbIX
OTHOLLIEHWIA.

Mpu3HaBass NepBOCTENEHHYID 3HAYMMOCTb A@BTOHOMHOCTU (QMHAHCOBOIO
perynmpoBaHusi, Ha (UHAHCOBbLIX pblHKax B 80-x rogax napassienbHo
NPOABUranCs KOMIMJ/IEKCHBIA MEXANUCLMI/IMHAPHBIA NOAXOA, PeryimpoBaHus,
couyeTawwmii B cebe npaBuna knaccudvkauuy N OLEHKM [0CTaTOYHOCTM
KanuTana, kadecTBa akTMBOB, YCWIEHUE HaA30PHbIX MepP, METOAWKMA OLEHKM
NPUGbLINBLHOCTU U NUKBUAHOCTU. CTOUT yAenuTb 0CO60e BHWMaHwe npuvepy
CLUA, rge HOpMbl 6GaHKOBCKOTO perynMpoBaHuWs pacnpoCTPaHWIUChL —Ha
nocneayoLlyto MPakTUKy BHELIHWX WHBECTUUMIA KanuTana. KomniekcHoe
perynupoBaHne CrnocoO6CcTBOBa/IO CTAHOB/IEHNIO U YTBEPXAEHWUIO NpUHLUMNa
npo3spayHocTu (Monos, 2016, c. 21-24). O6a3aTeNnbCTBO PACKPbLITUS GBAHKOBCKOW
nHhopMaumm  6bI10 NPUHATO B KA4YecTBE  K/IOYEBOTO  3/1eMeHTa B
JAeperynmpoBaHuy 6aHKOBCKON CUCTEMbI.

[JeperynuposaHne npegnonaraet ycTpaHeHNe HEeKOTOPbIX OrpaHnyeHui
[esATeNbHOCT aKkTOpoB Ha (DMHAHCOBLIX PbIHKAX U YCUIEHME PONu HaA30PHbIX
opraHoB. Tak, amepukaHCKuii 3akoH lpamma-/lnya-bnainnu, 3akpenvBnii 3a
denepasnbHOA  pe3epBHO  CUCTEMOI  CTaTyCc Meraperynsitopa, KoTopblit
OCyLLEeCTBNIA€T HaA30p 3a BCEMW  KOMMaHUAMW, NPefoCTaBASIOWMMM
domHaHcoBble YCNyru, AeNCTBUTENbHO CMATYUI NOCNEACTBUA KpU3nca.

Hapsgy c npaktuueckum BCeoOLW VM MpU3HaHWEM OTpac/eBblX HOPM U
MPUHLUMNOB aBTOHOMHOIO PEery/iMpoBaHusl COXpaHssiacb TeHAEHUMS MPUHATUA
HOBbIX HaUMOH&a/IbHbIX 6GaHKOBCKMX 38KOHOB, HaJenswowmx B TOM 4ucne u
KOMMJ/IaeHC-NOSIHOMOYMSIMU YrpaB/ieHns 6aHKOB MO KOHTPO/IO U obecneveHnto
co6M0AeHNA  aBTOHOMHBLIX MNpaBua 1 NpUHUMNOB. B 3tom cnyyae Tak
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Ha3blBaemoe  feperynvpoBaHve  (DakTUYecku U3MEHANO0  (OMHAHCOBYHO
cTpartermio 6aHKoB, AOMNOJHAA TPaAWMUMOHHOE PEeryiMpoBaHUE KpUTEPUSAMU 1
NPUHUMNaMK, TakuMu Kak CTabuibHOCTb, MNpeAckalyeMoCTb, MPO3payvHOCTb,
MUHMMWU3ALMA  PUCKOB NO  GaHKPOTCTBY, packpbiTe uHopmaumm o
KpeauToBaHUN. JKOHOMWYECKUE KpUTEpMM 06peny npoun3BOAHble (OYHKUMU B
OLEHKe fesATeNIbHOCTY 6aHKOB, B YACTHOCTW AeATe/IbHOCTb N0 CTUMY/IMPOBAHUIO
pekanuTasim3aumnm  6GaHKOB, CHWKEHWE puUCKa WHTEPBEHLUUWM KanuTana,
CMOCOGHOCTbL GAHKOB MPUHMMATL M OFpaHMYMBaTb AEN03UTbl 40 BOCTPeboBaHUS,
nepeBof, [AeATe/IbHOCTM Ha pblHKE UEHHbIX OymMar B Ao4vepHue KoMnaHuu
6aHKoB.

Kakve >xe ycnoBuss pnns BbINOAHEHUS My6/MYHBLIX (PUHAHCOBLIX 0653a-
TENbCTB MOXHO CYMTATb [OCTATOYHLIMU Y HEOOXOAUMBIMU? B MexayHapoaHOM
ny6/IM4HOM MpaBe OAHMM W3 Takux YCNOBWI SBASETCA CTabWUIbHOCTb
6aHKOBCKOI CMUCTEMbI, KOTOpas BK/IHYAET B Cebs Ba/IlOTHOE PEry/MpoBaHue C
nocseaylwmnm BO3MOXHLIM CO34aHUMEM W pPa3BMTMEM BaJIlOTHOTO Co3a AN1s
HEeCKO/bkMX rocygapcTts-uneHoB (Fornaro, 2022, p.1911). CTabuibHOCTbL Kak
uenb MexayHapogHoro hHaHCOBOIO PerympoBaHust obecneumBaeTcs 3a cyHeT
KOMNekca NPUHATMA NPaBOBbIX Mep, HanpaBieHHbIX Ha 3awWwmTy MHAHCOBbIX
WHTEPECOB CTOPOH.

HemanoBaxHbIM MOHATMEM, O/IM3KUM K MNOHATUIO (OMHAHCOBBLIX PbIHKOB,
ABNAETCHA NpyAeHUManbHoe perynmpoBaHue. B KOHTEKCTEe KOHUEenuMu MSrKoro
hrHaHCOBOrO  npaBa  MNpy4eHUMa/IbHOE  perynnpoBaHMe  MOXEeT  ObiTb
onpefeneHo Kak HeobxoAuMmasi OCMOTPUTENBHOCTb B [EATENbHOCTU aKkTOpoB
rno6annM3npoBaHHbIX (PUHAHCOBLIX PbIHKOB, B OCHOBE KOTOPO NEeXUT npaBoBas
oueHKa (hMHaHCOBOW AEATENbHOCTM U yipaB/ieHne puckamu.

3aknoyeHune

TpaguuMoHHOE MexAyHapoLHOe MpaBO OTCTynaeT Ha BTOPOW MniaH nepes,
KOHKPETHbIMW NPaBOBbIMW UHCTUTYTaMM He TOSIbKO B 06/1aCTV MeXAyHapo4HOro
(hMHaHCOBOrO MpaBa, HO M B ApyrMx 061acTsX MexAyHapogHOro npaea, B
KaXXA0N M3 KOTOPbIX Ha/MYeCTBYKT YCTOSBLUMECA MNpeAnovTeHns B Bblibope
AaBTOHOMHbIX HOPM, KOTOpble [EWCTBYHOT B KOHKPETHOW OoTpac/iv wunm
nogoTpacnn mexgyHapogHoro npaea (Koskenniemi, 2007, p. 3-4). 3710
BbI3BA/I0 Cepbe3Hble AebaTbl 0 hparMeHTauum MexayHapoAHOro npasa, B
cBa3n ¢ yem LUlectoin KomuteT leHepanbHoii Accambrnen OOH nopyuumn
Komuccun  mexpyHapogHoro npasa u3yyaTb npo6nembl  dhparMeHTauum
MeXAyHapo4HOro npasa B LE/IOM U NYTU €€ PeLLEHMS.

MpoaHanM3vpoBaB MNpaBOBble acMneKkTbl 3aKOHOMEPHOCTEN (IMHAHCOBbIX
KpU3nCOB, aBTOpPbl MPWLLIN K BbIBOAY O HEOGXOAMMOCTU aslbTEPHATUBHOIO
npaBoBOro perynmpoBaHmsi, OCYLLECTB/IAEMOrO nocpeacTBOM
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COBEpPLUEHCTBOBAHNS ~ WHCTUTYUMOHa/NIbHOTO  Hag3opa 3a  GaHKOBCKOM
[eATeNbHOCTbIO, YCTAHOB/IEHWS  FOCYAAPCTBOM  My6AMYHBLIX  (OMHAHCOBBIX
0653aTeNbCTB, COBEPLUEHCTBOBAHMSA WHCTPYMEHTOB aBTOHOMHOrO MpaBOBOrO
perynuposaHusa (Reinhart, 2015, p. 466).

MoHATNEe (DUHAHCOBbLIX PbIHKOB MOXHO MCCEeA0BaTb Kak CamMOCTOSATEbHYH
npeaMETHYI0 06/1acTb PerynnpoBaHns (MHAHCOBbLIX OTHOLUEHWA, CAIOKYCK-
pPOBaHHYH Ha W3y4YEeHUW aBTOHOMHbIX MpaBuil (QMHAHCOBON AESATENbHOCTU.
MoHATMEe OUHAHCOBbLIX PbLIHKOB paccMaTpvBaeTCs B HACTOSLLElN CTaTbe Kak
COBOKYMHOCTb NPaBOOTHOLLEHNI I 3KOHOMMWYECKOr0 XapakTepa, CBSI3aHHbIX CO
B3ATbIMM Ha cebs cTopoHamu (OUHAHCOBbLIMK 06s3aTenbLCTBaMu, nepemMeLlle-
HMEM U pacnpefeneHnem AeHeXHbIX CPeACTB U (OMHAHCOBbLIX MHCTPYMEHTOB Ha
OCHOBE Cnpoca U NPeA/IoKEHUs], perynnpyembix MeXayHapoaHbIM (hMHaHCOBbIM
npasom.

PerynvpoBaHne MHaHCOBbLIX PbIHKOB pacKpbiBaeT (YHKUMOHa/IbHOCTb
KOHUeNnuun MArkoro npasa. VHTepnpeTauusi NOHATUS (DUHAHCOBbLIX PbIHKOB
npuobpetaer ocoboe 3HaYeHMEe B KOHTEKCTE 3aKOHOTBOpYecTBa B 06/1acTu
(bHAHCOBBLIX OTHOLWIEHWA. TOHATME (PMHAHCOBOIO PbiHKA, Takum 06pasom,
ABNSETCS 06Leil cobupaTenbHOli KoHuenuneli MexayHapogHoro hHaHCOBOro
npaBa. Bmecte c Tem, Ans uHTepnpeTauuu MNOHATUS (OUHAHCOBbLIX PbIHKOB
npeacTaBseTcs BaXHbIM ObpalleHne K npakTuke perynmpoBaHus ny6/nyHbIX
(bMHaAHCOBbLIX  MeXAyHapoAHO-MPaBOBbIX  0053aTeNlbCTB,  NO3BOSISAIOLLEN
BbIPa3nTb €ro NPaBOBYHO CYLLHOCTb.

TeopeTunyeckme 3HaHWA 06 3BOMOLMM MEXANUCUMNAVHAPHBIX MOHATUA B
obnactn MeXAYyHapOAHbIX (PHaHCOBBIX OTHOLLEHWIA pakot
IOPUCTY-MEXAYHAPOAHUKY  BO3MOXHOCTb  MPUMEHATb W pasrpaHvumBatb
CXOfHble MOHATUS MEeXAyHapOoAHOro (hMHaHCOBOrO npasa, Y4TO CnocobeTByeT
hOopMUPOBaHMIO LLENIOCTHOTO MOHMMAaHWUSA OCOBEHHOCTEW TeX UM UHBbIX HOPM 1
npaswn. CosfgaHne NPoO3payvHoro U 3dheKTUBHOIO PerympoBaHusi, KOTOPOMY
npucywa $ICHOCTb TEPMWUHOMOMMK, SBMSETCS OCHOBON (PYHKLMOHMPOBaHUS
oMHaHCOBbIX PbIHKOB (Ingram, 1973, p. 24-25).
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AHHOTauuA

B3aumopgeiicTBne € MeXAyHapOAHbIMW  MEXNPaBWUTEbCTBEHHbIMW  OpraHu3auusMm
(nanee —MMTMO) © pasBUTME MEXPErMOHA/IbHLIX CBA3E — K/IHOUEBOM KOMMOHEHT
BHELUHeW nonuTukn EBponeiickoro cotosa (aanee — EC, EBpocoto3, Cots), Hanpas/ieHHO
Ha NOAYMHEHME BHELLHUX PecypcoB MHTepecam ero cTpaTernyeckoin aBToHoMumn. Peannsys
3Ty 3agjayy, EC cTpemuTcs BO3geicTBOBaTb Ha hopmupyeMble MexXayHapoAHbIMU
opraHmsaumsaMn MexgyHapoaHo-npasoBble pexumMbl (ganee — MIMP), koTopble nognexar
MMMNJIEMEHTaUMN B HaUMOHaUIbHbIE MPaBOBble CUCTEMbI rOCYAapcTB. Yem Bbille CTeneHb
«BCTPOEHHOCTW» nMpaBoBbIX HOPM W cTaHgaptoB EC B MIMP, Tem nerye npoxoaut
fasibHelillee NPOABMKEHNE 3JKOHOMUYECKMX W MOMUTUYECKUX WHTepecoB Coto3a 3a
npegenamy ero HernocpefcTBeHHON opucankumm. OfHako rmbpuaHas npasosas Npupoga
EC, ero BTopuyHas, NpousBogHasi OT CyBePeHHbIX roCyAapCTB NPaBoCyObEeKTHOCTb CO3A4am
CUTyaUMIo «NpaBOBOrO PACCOrN1IacoBaHMs» C YCTaBHbIMW MOMOXEHUAMU 6ONbLUNHCTBA
MMIMO, koTopble, Kak MpaBW/o, OrpaHUYMBatOT KPYr MOMHOMPaBHbIX YYaCTHUKOB CBOEW
[EeATeNbLHOCTN CyBEePeHHbIMU rocydapcTeamu. BospacTatoliee COnepHUYECTBO KPYMHbIX
[epxaB OTMEeYeHO [/y6oKoi 3po3veli rnobasibHbIX MeXaHW3MOB MEXrOCYAapCTBEHHOMO
B3aMMOLENCTBMS W HOPM MEeXAyHapoaHOro npasa. ACUMMETPUUHbIE T[106asbHble
B3aMMO03aBMCUMOCTH, nonroe Bpems cKpennssLune CTPYKTYpY MMPOBBbIX
NPOV3BOACTBEHHO-TEXHO/IOTMYECKUX  LIeNoYeK, TPaHCOPMUPOBASIUCb B UHCTPYMEHT
«OTK/TIOYEHNS» COMEPHUNKOB OT 106a/IbHbIX CETEBbIX CTPYKTYP, NOGYXAas BCEX YHaCTHUKOB
K MOMCKY NyTeil cAepXuBaHus AasibHeiilweli ferpafaunn CAOXMBLUMXCS MEXaHW3MOB.
MexayHapofHble 3KCMepTHble Coo6LecTBa 3aHATbl MOUCKOM Pe3epPBHbIX WUMMAHEHTHO
NPUCYLLNX MEeXAyHapoAHOMY MpaBy BO3MOXHOCTEN yAepXaHusi B  (DYHKLMOHA/IbHOM
COCTOSIHMM CUCTEMbI KO/IJIEKTUBHON 6e30MacHOCT U HefOMyLEHNs ee B3PbIBHOIO
HOPMaTVBHOIO PECTPYKTYpUpOBaHus. 3afeiCTBys WHCTPYMEHTbl MEXAWUCLMNINHAPHOIO
NONTUHECKOTO 1 (HOPMaUIbHO-MNPaBOBOro aHaun3a, aBTop PpaccCMaTpyBaeT Kak MosioXuTeNb-
HbI/i OMbIT MCMNONb30BaHNA EBPOCOO30M MEXPErnoHasbHbIX CBA3EN, Tak W ero ownoku un
npomaxu. VccrnefosaHne HOBbIX TOPrOBO-9KOHOMWYECKMX, 3KOTOTUYECKMX, TEXHOMNOrn4ec-
KMX 1 UHBIX 6apbepoB, C KOTopbIMK CTasikmBaeTcs EC, B TOM uncne Ha hoHe TypOyneHTHbIX
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B3aMMOOTHOLLEHWI  Mexpay rocygapctBamm — uneHamum HATO, o6ycriosivsaroT
aKTya/lbHOCTb  HaCTOsILE cTaTbM B KOHTEKCTe uWccreAoBaHuii  (OYHKLIMOHMPOBAHWS
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Abstract

Engaging with international intergovernmental organisations (hereinafter — IGOs) and
resorting to interregional relations potential constitute a central foreign policy priority of the
European Union (hereinafter — EU, the Union), aimed at leveraging external resources to
advance the Union's strategic autonomy goals. Pursuing this objective, the EU strives to
exert influence on the international regulatory regimes generated by international
organisations to be further implemented into the national legal systems of states. The more
deeply the EU legal norms and standards are integrated into these international regulatory
regimes, the easier it becomes for the Union to extend its economic and political outreach
beyond its jurisdiction under favourable conditions. However, the EU's hybrid legal status
and its secondary, derived from member-states, international legal personality breed a
persistent legal inconsistency with the statutory provisions of most IGOs. This often restricts
meaningful participation only to sovereign states. International relations are increasingly
eroded by the great powers’ rivalry undermining international law and the global interstate
interaction mechanisms. Erstwhile the lynchpins of world-wide production and technological
chains, asymmetric global interdependencies, are now recalibrated into tools for
"disconnecting” rivals from global system networking. Prompted to limit further degradation
of existing mechanisms, all the parties and the global expert communities are in search for
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reserves within the international legal system to maintain collective security in a functional
mode and avert a disruptive normative restructuring. Given the new trade and economic,
environmental and technological barriers facing the EU and the dissonance-hit NATO, an
in-depth interdisciplinary political and formal legal research into the positive aspects EU
pragmatic approach to interregional ties as a life-line is adding weight to major international
integration initiatives involving Russia and its closest allies (EAEU, CIS, SCO, BRICS+).

Key words: European Union, international legal personality, external competences,
treaty legal relations, “second generation” agreements, strategic partnership, international
intergovernmental organisations, interregional relations

Citation: Laptsenak V.O. European Union strategy in international intergovernmental
organisations and inter-regional relations: acquis and bottlenecks. HSE University Journal
of International Law. 2025. Vol. 3. No. 2. P. 117-137.

Violetta O. Laptsenak — candidate of sciences in law.

BeeaeHue

EBponeickuii COlo3, Kak HUKOT4a paHee, oOulylwaeT NoTPebHOCTb B YKpenneHuu
BHYTPEHHEr0 eAMHCTBA, TEXHO/IOTMYECKOM MpopbIBE W PasBUTUM HaeXHbIX
OTHOLUEHWIA C 3apybexHbIMU napTHepamu. Bbicokas 3aBUCMMOCTb OT BHELLHWX
(haKTOpOB CYLLECTBEHHO MOBbLILIAET 3HAYMMOCTb B3aVIMOAENCTBUSA C KIHOUYEBbIMM
aKkTopamu rn106anbHON NONUTUKN B AesiTenibHOCTM Colo3a Ha MexayHapoaHOoM
apeHe.

Bptoccenb Aenaet OCHOBHYH CTaBKy Ha pa3paboTKy HOBEWLMX TEXHOOrWi
«3€/IeHOI 3HEPreTUKM»*, 3KOHOMUKY 3aMKHYTOrO LMKMa, LMPOBO/ nepexoq K
HOBOMY TEXHOJIOTMYECKOMY YKiady W LUMPOKOe MpYMEeHeHWe WCKyCCTBEHHOIO
nHTennekta (ganee — W), a Takke 3aBOeBaHWe NUAMPYIOWMUX MO3ULMA B
HOPMaTVMBHO-MPABOBOM PETYIMPOBAHNN 3TUX HAMPaB/IEHNA MeXyHapo4HOro
coTpyaHunyecTBa. KonmyecTBo «3eneHbix» AmpekTus EC yxe npeBbICUIO0 NATLCOT
(Bloor, 2025, p.218n3). CTpemMuTeNibHO «06pacTalT»  HOPMaTUBHbIM
obecneyeHnem 1 periameHTamu ctaHgapTbl Lmdposusauum, ncnons3osaHusa NN
W [pYrMx WHHOBAUMOHHLIX TEXHOMOMWIA, 3auacTyl uaylwme Aanblie, 4Yem
HOPMaTMBbl MHOIMX MEXAYHaPOAHbIX YUYPEXAEHWA, Chneunannsvpyrowmxca B
COOTBETCTBYIOLLMX chepax AEATENBHOCTU.

C 2026 roga geicteue paspabotaHHoro EC norpaHMyHOro KOppeKkTUpyLLEero
YINepoAHoro MexaHwsmMa, TO eCTb 00610XeHus wTpadHol  MOLUMHONA

! Directive (EU) 2023/2413 of the European Parliament and of the Council of 18 October 2023
Amending Directive (EU) 2018/2001, Regulation (EU) 2018/1999 and Directive 98/70/EC as
Regards the Promotion of Energy from Renewable Sources, and Repealing Council Directive
(EU) 2015/652 PE/36/2023/REV/2, [2023] OJ L 2023/2413.
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UMMOPTUPYEMbIX TOBapOB, BbIMYCKAEMbIX Ha TOKCUYHbLIX NPOM3BOACTBAX
3apy6exHbIX CTpaH, W B3MMaHue LWTpagHoro cbopa pacnpocTpaHUTCA Ha BCHO
npoaykuuio, Beo3nMyto B EC. MNpenycMoTpeH Takke MexaHu3m, nobyxpatoLinii
TpeTby rOCyAapcTBa CrefoBaTb TakoW e MpakTvke W BBOAUTb aHasIorTM4yHble
WwTpadHble HaueHkn, — B 3TOM cjlyyae Ha wux ToBapbl B EC He 6yger
pacnpocTpaHsiTbes WTpadHoin Tapnd. EC nbiTaeTcs BHELPUTL 3TM HOPMATUBbLI B
MeXAyHapoHble CTaHAapTbl, CTPEMSACH 3aMHTEpPecoBaTb B HUX, Npexae BCero,
Takne KpynHble rocygapcrBa, kak WHausa, Kutaih n psag gpyrux. C 2012 roga
MPOCNEXMBAOTCA NPU3HAKN BHUMaHWA K 3TO Npo6riemMe B NPOeKTax OTAesNbHbIX
pervnoHanbHbiX 6/710k0B, B 4YacTHOCTM ATIC, npopabarbiBaBLUEr0 BO3MOXHbIE
Mepbl COAENCTBUA TOProB/e «3KOSIOTUYHLIMIU TOBapamu» U CHUXEHUS Taprudos
Ha HMX B KOHTEKCTE 3ajady no obecrneyeHuto ycToiumseoro passuTus (Bloor, 2025,
p.218n3).

MexaHn3m EC no TpaHCcrpaHM4HOMY peryniMpoBaHuio YpoBHS BbiopocoB CO,2
cnocobeH, OfHako, OKa3aTb CyLleCTBEHHOE BJ/IMSHUE Ha BCH CUCTEMY
MeXAyHapOoAHOW TOProBAn 1 yxe nopoawn psag npo6nem. B BTO aT0oT mexaHusm
ocnapvBaeTcsl Kak NpoTeKkuMoHucTckast mepa®. MocygapcTea KOXHOro nonywapus
TaKkkKe  XapakTepusyloT  ero0  Kak  «3KOJIOrMYeCKUin  NPOTEKLUMOHU3M>»,
3aMacKpoBaHHbIli NoJ, «3e/1eHYH0 NMOBECTKY»*.

BHegpsiemass EC cuctema B Hambosnblueli Mepe 3aTparvBaeT SHEPreTuky,
CTa/Ie/IMTENHYI0O  MPOMbILWIEHHOCTb,  LEMEHTHble  3aBOAbl, NPOU3BOACTBO
yOOOGpEHUA,  a/lOMUHKSA,  HEe(TEXUMMWUYECKYHD  OTpac/b, aBuanepeBO3Ku,
Lenniono3Ho-bymaxHoe nNpousBOACTBO — W, COOTBETCTBEHHO, WHTEPECHI
Benukobputanun, Kutas, Poccuu, CLUA, Typuwmm, HKOxHoi Kopeu (Sanahuja,
2022, p.51). MpobGnembl, HaKOMUBLUMECSH B OTHOLIEHUSX C 3TOW TPynnoi
rocygapcts, EC ctpemutca paspelunTtb 3a CYeT akTMBU3auun asisTepHATUBHBIX
HanpaBneHnii 3KOHOMMWYECKOro B3avMOLENCTBMA MO JIMHUN MEXPETMOHa/IbHbIX
cBaseil. [MapannenbHo ycunuBaeTca TaroteHme Coko3a K MexaHu3mam
nepeknagbiBaHNs  MeXAyHapOAHO-NpPaBOBOW  OTBETCTBEHHOCTW Ha TPETbU
rocyfapcrsa.

1. dopmupoBaHne CUCTEMbI CTpaTernyeckmx naptHepcts EC

LieHTpa/lbHOe MECTO BO BHELUHeno/uTUYeckom apceHane Coto3a OTBOAMTCA
(POPMMPOBAHMIO  OTHOLLEHUIA  «CTPATErMUECcKOro MapTHepcTBa», —  Kak
[OTOBOPHO-NPABOBOIO  MOpsiAka, Tak W HeopMasibHbIX, — C BeayLyMu

2 Proposal for a regulation of the European Parliament and the Council establishing a Carbon
Border Adjustment Mechanism {SEC(2021) 564 final} Document 52021PC0564.
3 Beattie, A. (11 December 2019) Is the EU’'s Green Policy Protecting the Planet or the European
Industry? Financial Times. https://www.ft.com/content/0432eb26-15f2-11ea-9ee4-11f260415385.
4 CM.I VI3MeHeHUs knumata Ha 3emne: SKonormyeckasi MOBECTKA - UHCTPYMEHT GoratbIX CTpaH
npotus 6eaHbIx (11 Hos6ps 2024). Tadviser. URL: https://www.tadviser.ru/index.php.
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JepXaBaMu 1 HapoXJarwLwumMncs aKoHoMmrkamn. C Havana TekyLlero cTonetus
dhopmmpoBaHne cetn naptHepcTs (Muftiler-Bag, Miller, Sus, Vandendriessche,
Uzun, Fonts Picas, & Martins, 2024), Bce 60/1ee MOTYBUPOBaHHbIX YCTaHOBKaMM
Ha «MpUHUMNWaNbHbIA NparMaTu3M», MOAEPHU3UPOBAHHbLIX U afanTUPOBaHHbIX
nog 3ajaun «3eneHoro nakta Aans EBponbi»®, BCTPOEHHLIX B CTpaTeruo
undpoBM3aLmMM U OPUEHTUPOBAHHbLIX  Ha  ajekBaTHoe  obecneyeHve
KpUTUYECKMMMN pecypcamu, CTasio K/IKYEeBOI cocTaenstowein nepexoga EC k
COrNalleHnssM  «HOBOTO  MOKOMEHWs». 3TW  COrNaleHns ¢ BeayLymMu
9KOHOMMKaMN Mupa W aHanoruyHble hopmartbl B3aMMOAENCTBMS B pamkax
accounauum paccmarpusatoTcs EBpPOCOIO30M Kak WHBECTUUMSA B OGygyluee.
BbicTpoeHHass EC cuctema OTHOLUEHWIA MO3BOISIET FOBOPUTL O LUMPOKOM CMEKTpe
npecnegyembiX UM BHELUHENO/IMTNYECKUX Lieneii u 3aaad.

MpoucxoanT nepeopreHTauus EBpocoro3a ¢ MHOrOCTOPOHHWX Neperosopos B
pamkax BTO u cornaweHuii «nepBOro MOKOMeHUsI» (TOProBns ToBapamu U
Tapudbl, CHWKEHVWE TaMOXEHHbIX TMOW/NH W KBOT Ha ToBapbl W T.4.) Ha
noAnucaHve HamMmHoro 6os1ee KOMMIEKCHbIX ABYX- 1 MHOTOCTOPOHHWX COrNalleHuii
«BTOPOTrO MNOKONeHus» (06 accoumauumn, 3KOHOMWYECKOM NapTHEPCTBE WU Ap.).
HoBbIi  BEKTOpP  [OrOBOPHO-NPABOBbLIX  OTHOLIEHWIA  OT/IMYAETCA  BbICOKO
HOPMAaTMBHOIM  HACbIWEHHOCTbIO 1 0XBaTblBAET PAaCLUMPEHHbI  AuanasoH
B3aMMOAENCTBUA (LBWKEHWE KanuTasia, WHBECTULIMW, KOHKYPEHLMIO, TOPros/o
ycayramu, 3awuty  OKpyXalowel cpefbl, npaBa YesioBeKa, COUMasibHbIe
cTaHAapTbl, TPYAOBYIO MUTpaLM0, FOC3aKynkn, MexaH3mbl paspeLleHns Cnopos).

Cpegon  cTpatermyeckux  naptHepoB  Cow3a  Bblgenserca  rpynna
TPaAULMOHHBIX eANHOMbILWIEeHHKOB — CLUA (Npu HapacTatoLem CTO/IKHOBEHNM
nHTepecos®), KaHaga, AnoHUs v psg ApyrMx 3anafHblX rocyaapcT, UCXOAHbINA
YPOBEHb PACXOXEHWSI UHTEPECOB C KOTOPbIMU OTHOCUTESIbHO HE3HauMTENeH?, 1
Apyras yacTb, NpecTaB/ieHHas 1106abHbIMU CONepPHUKaMU-KOHTpareHTamum, —
npexae Bcero, 3to Poccua n Kutali (Renard, 2016), koTopble WM3HaYasIbHO
paccMaTpuBaUIUCh KakK «KPUTUYECKN BakHble» ans EC cTpaTternyeckme naptHepbl
B 9KOHOMMWYECKOM OTHOLleHUM U B cdpepe 6esonacHocT®. C 2004 roga
ochopmneHo cTpartermyeckoe napTHepctBo EC ¢ WHamein (Muftuler-Bac,

5 Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions: European Climate Pact
(Climate Pact Communication) COM(2020) 788 final.

MpumeyaTenbHO, 4TO BMIOTb A0 HACTOSILLEr0 BPEMEHN CTpaTernyeckoe napTHepcTso mMexay EC u

CLLA Bce eLle He MMeeT J0r0BOPHO-NPABOBOr0 0(DOPMIIEHNS.

CTpaternyeckoe naptHepcTBo C KaHagoihk u  AnoHueld, TPagWLUMOHHO  BbICTYNAOLLMUMM

KoHTpareHTamn EC, nonyuuno ocmupanbHoe oopmieHe 0THOCUTENbHO HeaaBHO — B 2016 n

2018 rogy cooTBeTcTBEHHO. CM.: Ministry of Foreign Affairs of Japan (2018) Strategic partnership

between the EU and Japan (Tokyo 2018). URL: https://www.mofa.go.jp/files/000381942.pdf.

8 Strategic  partners  progress report for the European Council - 2010. URL:
https://www.asktheeu.org/en/request/379/response/1148/attach/4/Strategic%20partners%20Dec%
202010%20disclosable% 201.pdf.
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Aydin-Duzgit, Uzun, Martill, Mesarovich, & Schnitzler, 2022, p.16), koTopas
npuuncneHa K paspagy «KnyeBbIX NapTHEPOB-eAMHOMBILL/IEHHUKOBY, TOr4a Kak
HOAP oTHeceHa K «permoHasnbHbIM cTpaTernyeckum naptHepam» (Renard, 2011,
p. 13, 23).

B EBponeiickoin cTpaternm 6e3onacHocty (2008) K NepeyHio cTpaTernyeckmx
napTHepoB Ao6aB/eHbl Takke Bpasnnusa n Mekcuka, a ¢ 2010 roga — HOxHas
Kopes (Ferreira-Perreira & Vysotskaya Guedes Vieira, 2016). 3ak/10unB nepsble
[ecsATb CornalleHmnii 3Toro Tuna co CTpaTernyecky 3HadMbIMU rocygapcTsamm u
JOMNOMHMB  UX  cOrflaleHusAMM O NapTHEpPCTBE C  LIECTblo  BeAyLMMU
MeXAyHapoAHbIMU U pervoHasibHbIMK  opraHu3auysamn, EC Takum o6pasom
onpefennn Kpyr CBOWMX K/IHOYEBbLIX BHELWHMX napTHepos (Ferreira-Perreira &
Vysotskaya Guedes Vieira, 2016, n30).

O6wum  3HameHatenem [ BCeX Pa3HOBUAHOCTEW CcTpaTernyeckoro
naptHepctBa EC, Kkak npasuno, BbICTYNaeT HaUEeNEeHHOCTb Ha TPETbI0 CTOPOHY,
6yfb TO roCcyfapcTBO WM PErmoH — MEeTO[, Tak Ha3bIBAEMOWN «TPUAHTYNSALUN»,
npeanoxeHHbln  T. PeHapgom (Renard, 2012), — paccmatpvBaemble WM
npeacTas/ifgemMble Kak UCTOYHWK OnpefeneHHbIX MacwTabHbIX Npo6iem unm yrpos
(NOTOKOB HeneranbHbIX MUTPAHTOB, TPAHCrPaHWYHOW NPECTYNHOCTU, Teppopr3mMa
n 1. 4.) (Meltem Muftuler-Bac et al, 2022, p. 27n28).

Crparervyeckoe napTHEpPCTBO C APYrMMU rocygapcTeaMn MOTMBMPOBAHO,
NPenMyLLIECTBEHHO, COOBpaeHUsIMM  «nogaepxkaHnss 6GanaHca» (Podadera
Rivera & Garashchuk, 2016, p.1; Maher, 2016) nM60 TeKyLMK NpuopuTeTamu
9KOHOMMYECKOro xapakTepa. B uncno rocygapcTs, ¢ KOTOpbIMU EBPOCOIO3 fOCTUT
[IOTOBOPEHHOCTN O CTpaTerMyeckom napTHepcTee, Bow/u Takke Lseiuapus,
Hopeerua n Caygosckas Apasus. B kauecTBe KaHAMAATOB Ha BK/IHOYEHME B 3TOT
CN1CoK paccmaTpusarotca cocean EC Ha BOCTOKe U tore, a Takke Typumsa — yuneH
HATO (Meltem Muftuler-Bac et al, 2022, p. 27n28). B TepMuHax cTpaTernieckoro
naptHepctBa EC XxapakTepusyeT Takke CBOW OTHOLWEHWA ¢ A3epbaiigxaHom,
KOTOpbIIA, B CBOIO OYepeb, UMEET COrfalleHunst 0 cTpaTernyeckom napTHepCcTBe ¢
BOCEMbID uneHamn EC (B TomM uncne Wtanuei, PymbiHMen, XopBaTuew,
BNajeloWwy My aktuBamy B 3HepreTndeckoMm cektope AsepbainmxaHa (Nuriyev,
2008)).

B nocnegHune roapl 3BOMIOUMA BHELUHENONUTMYECKUX npuoputetoB EC
npuBHeCNa CyLecTBEHHblE KOPPEKTMBbLI B MOPAAOK PaHXMPOBaHUS OTHOLIEHWI
cTparermyeckoro naptHepctea. Yxe ¢ 2014 ropa Poccua npamo
paccmaTpuBasiacb EBPOCOH30M Kak «raBHas crtparermyeckasi yrposa», a Kutaii
CTaJ1 CUCTEMHbIM BbI30BOMY.

Ha atom choHe HabniogaeTcs TpaHcopmauums TOproBbix cornaweHuii EC B
TOProBO-MO/IMTUYECKME C  aKLEHTOM Ha MOBbIWEHHbIE  TEXHOMNOTUYECKUE,
3Konormyeckne, coumasnbHble, TPyAOBble CTaHAApPTbl. ITW haKTOpbl NPU3BaHbI
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KOMMeHcmpoBaTb CHMxeHue gonun EC B mupoBoli Toprosne — B 2024 rogy B
MMUPOBOM 3KCMOpTe OHa cocTaBuna 14%°, a Takke k 2030 rogy o6ecneunts emy
BbIXOf, Ha YpOBeHb 0ObeAVHEHWs, Haubosiee MHTErpYpPOBaHHOMO C BHELLUHUM
MMPOM B 06/1aCTM MHOPMALMOHHO-KOMMYHUKALMOHHbIX TEXHOMIOMWIA, 1 B A0N-
rOCPOYHOM M/laHe — «MNpopbIB» EBPOCO3a B LIECTON TEXHOMOIMYECKNIA yKnag,
Ha OCHOBe MepeBefeHUsI MPOMbILLIEHHOCTU 1N BCE SKOHOMMKM Ha 3/1EKTPOHHYHO
OCHOBY U LUMPOKOTO BHEAPEHWSI reHepaTuBHoro UINY,

He orpaHuumBasch cchepoil TOProB/v U MHBECTULUIA, BHELLUHENONUTUYECKNE
npuoputeTbl EC BCce 60/ee cMellarnTca K o6ecrnevyeHno MHTepecoB 060POHbI U
6e3onacHoCcTU. MoMCK HOPMATMBHOIO MOTeHLMana cTpaTermyeckux NnapTHepCTB U
MeXPEernoHabHbIX CBA3E/ akTMBU3MPOBAH Ha TPEX K/IHOUEBbIX HamnpaB/ieHUsX,
3aTparvBalowyx: a) MpaBOBble MOSTHOMOUYNA PErMoHasIbHbIX OpraHn3aunin B
cthepe KONNEKTUBHOW 6Ge3onacHocTu; 6) NpaBo, perynvpylollee obpalleHue K
cune (jus ad bellum); B) HEMTpaNUTET NO MEXAYHAPOAHOMY MpaBy W AENcT-
BYIOLLME B €70 pamKax OrpaHuyeHunsi Ha okasaHue BOEHHOWN NOAAEPXKKN TPETbeEMY
rocyfapcTtBy, BOB/IEUEHHOMY B BOOPYXEHHbIi koHdnukT (Nasu, 2022, p. 110,
113).

AKTya/IbHOCTb 3TMX BEKTOPOB BO3pacTaeT No Mepe OC/OXHEHUSA 06CTaHOBKM
Ha eBpONeickOM KOHTUHEHTE, YTO BbIpaXaeTCcs B AMHAMWUYHOM HapalBaHum
Bedywmmn  rocypgapcteamm — yneHamum EC  BOeHHoOro norteHumana,
mMogudvkaumMn Mo, HOBble  3ajayv  MHTepnpetauMu npaBoBoi  6asbl,
pernameHTupyoweii passutne HWOKP B cdepe 060pPOHbI, BO3MOXHOCTEN
BEAEHUSI «MMPOTBOPYECKMX OMepauuii» 1 BOEHHbIX [ENCTBUIA, a TakkKe B OTMEHE
NpexHWx Taby Ha MNOCTaBKM NeTaslbHbIX BOOPYXEHWI TPeTbUM rocygapcrsam,
BOBJIEYEHHbIM B BOOPYXXEHHbIA KOHPAVKT U T. 4.

Bo3pacTawlias  HanpsbkeHHOCTb  OTHoweHuin  mexgy CLWA wu  EC,
yXecToyeHne TpeboBaHWii CO CTOPOHbI agMuHucTpauuu [. Tpamna ¢ MOMeHTa
€ro NOBTOPHOrO BCTYM/IEHNA B [O/MKHOCTL B 2025 rofy, CTpeM/IeHe nNepenoxnTb
Ha bptoccenb 6Gpems yperynnpoBaHus Kpu3nca Ha eBPOMNeincKOM KOHTUHEHTe —
nokasaresin MEHSIOLErocs Xxapaktepa B3aVIMOOTHOLLEHWUI Mexay TpaguumoH-
HbIMU CcOl3HUKaMK no HATO. PasHoriacusi B OTHOLIEHUSIX C agMUHUCTpaLmeii
Tpamna (B nepsoi kageHuun) B koHUe 2018 roga 03HaMeHOBa/IMCb BPEMEHHbLIM
NOHWXEHVeM cTaTyca AunaoMaTmyeckoro npeacrasutensctsa EC B BawmHrtoHe
C YPOBHS MOCONBbCTBA A0 MUCCUM MEXAYHAapPOAHOI opraHm3aunmn. 1 xota B mapTe
2019 roga CLUA BCce e M3MeHWIN CBOEe pelleHue u ctatyc nocosnbctea EC B

°  BHelwHss TOprosns EBpocoto3a (16 sAiHBaps 2025). TAdviser. URL:
https://www.tadviser.ru/index.php.

©  European declaration on digital rights and principles for the digital decade 2023/C 23/01
PUB/2023/89 OJ C 23, 23.1.2023.
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BawuHrToHe 6bl1  BOCCTAHOBMEHY, npW BTOPOWA agMMHMCTpaumu Tpamna
HanpsXXeHHOCTb BO B3auMHbIX OTHOoweHuAx CLUA n EC nuwb ycunvsaeTcs.
Mpepcepatens EBpokomuccum Y. choH aep J1siieH 3asiBuaa o roToBHocTy Cotosa
oTCTaMBaTb CBOW MHTEPECHI U pearnposatb Ha «1tobble HEO60CHOBaHHbLIE Mepbl
BaluvHrToHa»*2,

Mpu3Hakn Apeliha nposiBUIMCL WM B MpouUecce nepeHanpas/eHus
EBpPOCOIO30M MUIpaLMOHHON NOMWUTVKA B PYC/I0 KOMMYyHWTapusauun. MNpuumHa
TOMY — CK/IOHHOCTb HEKOTOPbIX FOCYAApCTB-Y/IEHOB K 4aCTUYHON nepefave
COOTBETCTBYIOLLMX MNOTHOMOUMIA Ha HafHALUUOHa/bHLIA YPOBEHb, YCUNBAKO-
wascsa Ha ¢ooHe ouepefHbiX BCMIECKOB MurpaunMoHHoro kpmsuca. C 2015 roga
npurpaHnyHble rocypapctea EC LUeHreHCckoW 30Hbl OCYLLECTBAAM MacCOBYH
Jenopraumio U KOMJIEKTMBHbIE  BbIABOPEHWA MUIPaHTOB W3  rocyaapcTs
EBpocotoza. OTCTynneHnNs OT 3asB/IeHHOI0 B XapTun OCHOBHbIX npas EC npasa
Ha y6exwile (CT. 18), 3anpeTa «Kon1eKTUBHOI BbiCbIKM» (CT. 19)%, HecooTBeTCT-
BME MNPaKTUKN HACW/IbCTBEHHbIX BbILBOPEHWI MeXAYyHapoLHOMY 1 eBpOoneiickomy
rymaHutapHoMy npasy W  MeXAyHapoAHOMY MpaBy MpaB  4esioBeka
o6opauvBatoTcs 415 EBpoco3a MHOTOUMCIEHHbIMU CyAe6HBIMU Uckamin®,

PewweHve Hanbonee ocTpbix Npobnem ocyLlecTsnsanocs EBpoco3om 3a cuet
nepeHeceHnss Ha TeppuUTOPWMIO TOCYAapCTB TpaH3uTa (UyHKUMA BPEMEHHOro
cofiepxaHus U unsTpaLumn HenerasibHbIX MUrPaHToB. 3TU 1 Apyrue npesnpuHu-
Maemble EBpPOCOIO30M Mepbl MO BbIHECEHWIO 3a MEPUMETP CBOWX rpaHuL, 1
nepeknagplBaHNi0 Ha TpeTbu rocygapctsa Haubosiee npo6/ieMHbIX acnekToB
NMOrPaHNYHOrO KOHTPONSA WM  MNPOMYCKHOrO pexuMa, a, COOTBETCTBEHHO, U
MeXAyHapoAHO-NPaBOBO OTBETCTBEHHOCTU 3a BO3MOXHble MPaBOBble 3KCLECChI
B BoMpocax BblgBopeHus n peagmuccun (Douma, Eckes, van Elsuwege, Kassoti,
Ott, & Wessel, 2021, p.vii) BOCNpUHMMAOTCA BHELIHMMU napTHepamu EC kak
CTpemsieHre YiiTu OT HeGNaronpuUATHbIX MEXAYHapOoAHO-NPaBoBbIX NOCNeACTBUIA.
B ycnoBusix HanpshkeHHOW reonosIMTUYECKO 06CTAHOBKM CErOAHSILLIHEro [HS
EBpOCOO3 aKTUBHO MNPYMEHSIET MOAOOGHLIA «ayTCOPCWUHI OTBETCTBEHHOCTU» W
nepeknagpiBaHne 6pemMeHn MoIMTUKO-NPaBOBbLIX, (PUHAHCOBBLIX W MOPasibHbIX
n3gepxeKk B pamMkKax peanusauum Apyrux HanpasneHwin O6Lieli BHeLuHel

. Anderson, E. (4 March 2019) US bumps EU diplomatic status back up after downgrade. Politico.
URL: https://www.politico.eu/article/us-bumps-eu-diplomatic-status-back-up-after-downgrade/.

2 Liboreiro, J. (22 November 2025) Von der Leyen on Trump: EU will be 'pragmatic’ but protect its
Interests’. EuroNews.
URL:https://www.euronews.com/my-europe/2025/01/21/von-der-leyen-on-trump-eu-will-be-pragma
tic-but-protect-its-interests.

13 Cwm.: Danish Refugee Council. Pushbacks at EU borders: protecting rights at boarders: Are
pushbacks illegal?

URL: https://drc.ngo/what-we-do/core-sectors/protection/pushback-protecting-rights-at-borders/.

4 Luyten, K. (October 2022) Addressing pushbacks at the EU's external borders. European
parliamentary research service briefing PE 738.191, 1.
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NONUTMKM M NONUTUKM 6Ge3onacHocTn (ganee — OBIB) 1 O6Lel NoANMTUKN
6e3onacHocTy 1 060poHbI (fanee — OMBO).

2. Bzaumopeiictene EC ¢ MeXayHapoAHbIMU U PETMOHANIbHLIMY
opraHv3aumsiMm

O6nagad cambiM MHOTOYUCMEHHBIM  AWUNJIOMATUYECKUM  KOPMYCcOM B MUpe
(Leonard & Bildt, 2019), EC ocyLecTBASET CUCTEMHbI MOHUTOPVHT MPUMEHEHUS
Ba&XHbIX [O/19 HEro MeXAyHapoAHO-NPaBoBbIX pPeXmMMoB. CBOK COBMECTHYIO
featenbHocTb ¢ OOH n ee cneuyann3MpoBaHHbIMU yupexaeHUamm, dhoHaamu 1
nporpamMmmamn EBpocoto3 ocyuiectsnsieT B 170 cTpaHax mupa'. MocTosiHHble
npeactasuTensctea EC, cornacHo cT. 32 JorosBopa o EBponeiickom cotose
(nanee — [JEC), «coAeicTByHOT BbipaboTke 1 peannsaumm obLmx nogxogoB» U,
B COOTBETCTBMM CO CT. 221 [loroBopa O (yHKUMOHMpoBaHun EC (ganee —
OOEC), p[eicTByldT NO MNPUHUWMNY «OOHOTO OkHa». O6bliee pyKkoBOACTBO
[eATeNbHOCTbI 3TUX AUNIOMATUYECKMX MUCCUWA OCYLLECTBNSETCA BepxOoBHbIM
npeacrtasuTeNeM No MHOCTPaHHLIM Aenam U nonutuke 6esonacHocTu (CT. 221(2)
OOEC), koopguHaums obGecneuynBaeTcs EBponeiickoin  cAyX60iA  BHELUHUX
peicteuii (nanee — ECBJ).

MMIMO, co3gaHHble NEPBUYHLIMKW CyObEKTaMM MEXAYHapOAHOro npasa U
MeXAYyHapOAHbIX OTHOLUEHWIA — CyBEpeHHbIMU rocyfapcTBamu, AeNCTBys Ha
pervoHanbHOM — WAM  NO0Gas/IbHOM  YPOBHe,  paspabarbiBaloT  MexXay-
HapOAHO-NPaBOBblE PEXWMbl, MPABOBble HOPMbl W MPUHLUWMNBI U CNOCOGHLI
OKa3blBaTb CYLLECTBEHHOE B/MAHWE Ha pasBUTME MeXyHapoAHOro CcoTpya-
HuuecTBa B cchepax CBOei crneuvanmsauuv. B cpaBHeHun C rocypapcreamu,
npaBocy6bekTHoCTb MMIMO BTOpMYHA W OrpaHnyeHa WX yuvpeauTesnbHbIMU
aKkTaMmu. 3TN opraHusauuy MoryT AelicTBOBaTb /ILLb B pamkax CBOMX YCTaBOB U
He 06/1a4atoT NOSIHOMOYNSAMMU, BbIXOAALLMMU 33 ONpPefeneHHbIe UMW NPeaesb.

3BoouUMA BbiBeNna EBpoOCOI3 Ha ypoBeEHb HaAHaLMOHa/IbHOTO 06pa3oBaHus,
rmépuaHbIi rocyaapcTBonogobHblli ctatyc kotoporo (KawkuH, 2014, c.33) —
NMPOMEXYTOUHbI Mexay KBasu-(KoH)hesepauveid 1M MexnpaBuTeIbCTBEHHOW
opraHusauueli — npugaeT emy xapakTep YHUKabHOro (sui generis) cybbekta
MeXayHapogHoro npasa. WHCTUTyumMOHasibHO-MpaBoBasi  KOHCTpykuuss EC
coyeTaeT 3NeMeHTbl KoHdeaepauuy (MeXrocyfapCTBeHHbIe [0roBopbl, LEHT-
pasibHas pPofib HaLMOHA/IbHLIX MNPaBUTENILCTB B PasBUTUWM  MHTErPaLOHHbIX
NpOLECCoB, CYBEPEHWUTET  rOCyAapcTB-4leHOB B chepe  06OpPOHbI U
Hasoroobs1oxeHus), enepaunm  (AOOPOBOSBHLIA  XapakTep 06beaVHEHUS,

EU-UN: Global Partners Working Together to Promote International Peace, Security, Human
Rights and Sustainable Development (September 2022). URL:
https://www.globalpartnership.org/node/document/download?file=document/file/White%20Paper_B
ilateral%20And%20 Multilateral%20Partners%202021_1.pdf.
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pasrpaHVyeHne KOMMeTeHUMWR, HagHaLuVOHa/lbHble WHCTUTYTbl, BEPXOBEHCTBO
npasa EC; obline BHYTPEHHAS NOMWUTUKA, BaslloTa, ouumasibHble CUMBOSIbI U
€0WHbIA  PbIHOK) W pPernoHasibHOM opraHusaumm (MexagyHapogHO-npaBoBast
OCHOBa [esTeNbHOCTU, MHOrOypOBHEBas CTPYKTypa, MOCTOSAHHO AeiCTByloLiMe
opraHbl, Hafenexve MONHOMOUYNAMU n nx orpaHuyeHune
rocygapcteamu-unieHamv). VIMeeT MecTo MOCTEeNeHHoe YCWeHue HajHa-
LUMOHaSIbHBIX Havan (3HauuTeNbHass aBTOHOMWS psfa WHCTUTYTOB, Hasudve
WCKMIOUNTENIBHOW  HafHaUMOHa/IbHON  KOMMETEHUMKW,  LeHTpasn30BaHHOe
NPUHATUE peLUeHNn 06s13aTeNlbHOr0 XapakTepa, NpsMoe [eicTBME NPaBOBbIX
HOpM, HaJHaUVOHa/IbHbI cyne6HbIn Haz3op) npu coxpaHeHum
MEXNPaBUTENLCTBEHHbIX ~ MEXaHW3MOB  (COXpaHeHWe  CaMOCTOATENbHOCTU
CYBEPEHHbIX YYaCTHWKOB, MPWHLUMM PAaBEHCTBA, PELUEHNs Ha MeXnpasu-
TENIbCTBEHHON OCHOBE C WCMO/Ib30BaHWEM COrNacuTeslbHbIX Mnpouesyp U
B3aVMHOr0 cornacus n ap.).

OnbIT EC B TOW MM MHOWN CTENEHW YuYnTbIBA/ICA B NPOLECCE WHTEHCUBHOIO
CTAHOB/IEHUSA OOLUMPHBLIX WHTErPUPOBAHHbIX 3KOHOMMUYECKUX MNPOCTPAHCTB B
pasHbiXx pervoHax Mupa: B CesepHoii Amepuke — HA®PTA (1994)/KOCMKA
(2020); B tOxHON AMmepuke — OO6uWero pbiHka cTpaH HxHOU Amepukm
(MEPKOCYP, 1985), Coto3a toxHoamepukaHckmx Hauuin (YHACYP, 2004 /2008); B
Asnn — ACEAH (1967) n AT3C (1989); B Adhprke — AdpPUKAHCKOrO coto3a
(2002), ObLero pbiHKa cTpaH BocTtouHoli 1 KOxHol Adpukn (KOMECA, 1993);
Ha MOCTCOBETCKOM MpocTpaHcTBe — noatanHo CHI (1991), EBpA33C (2000),
E30M (2012), EASC (2015).

MpaBoBOl/i OCHOBHOIM YyvacTus EC B [eATeNbHOCTU  MeXAyHapOAHbIX
opraHu3aumii 1 MHOrOCTOPOHHUX MeXAYHapoAHbIX DOPYMOB SAABMSAOTCA CT. 220 n
221 APEC, B coBokynHoctu co cT. 3(5) n 21(1) AEC no3sonswowme EBpocotosy
NoAfepXunBaTb «Heobxoanmble )OPMbI COTPYLHUYECTBa» U B3auMOAelicTBoBaTb
c apyrumm cybbekTamu MeXyHapoaHoro npasa B pamkax
MeXyHapoAHO-MPaBoBbIX pexumoB. [onHomouns EBpocoto3a BCTynarb B
OTHOLIEHMSA W B3aMMOZENCTBOBATbL C MeXAyHapoAHbIMW  OpraHu3auusmMm
npegycmotpeHbl cT. 209(2) n 211 APEC n no3BONSAT 3akioyarb C HUMU
cornaleHns B MHTepecax AOCTWKEHUS Ueneil, ycTaHoBNeHHbIX CT. 21 IEC n 208
APEC. AHanornyHble MNOSIOXEHUA MpeayCMOTPEHbl B OTHOLUEHWM 3KOHOMMU-
4YecKoro, TEXHUYECKOro 1 dmHaHcoBoro (cT. 212(3) APEC), a Takke B 0bractu
rymaHuTapHoro coTtpygHudectBa (cT. 214 APEC). B mexpyHapogHom npase
OTHOLUIEHMSI B paMKax YCTaHOB/IEHHbIX KOMNeTeHumint EC, npeaycMOTPeHHbIX B
aTUX Uensax cr. 216(1) APEC, odopmnsioTcs cornalieHnem/goroBopom.
BHelwHee npepcTaBneHve uHTepecoB EC, NOMMMO KOYEBLIX HanpasBneHwui
OBIMNB wn cneunanbHO OFOBOPEHHbIX B yypeauTesnbHbiX [loroBopax cdep,
cornacHo cT. 17(1) AEC, Bo3noxeHo Ha EBpokomuccuto.
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Hapsagy ¢ OOH u BCeM KOMMIEKCOM BXogdAwmx B cuctemy OOH
YHUBEPCASIbHLIX M CMELMa/IM3MPOBaHHbIX  MEXAYHapOAHbIX  YUPEeXAeHWH,
B3aMMOZENCTBUIO € KoTopbiMy EC npuaaeTt npuopuTteTHoe 3HavyeHue, K paspsgy
BaXHbIX Ana  Cow3a  cTparerMyeckux  napTHEpOB  OTHECEHbl  Takue
MeXyHapoaHble OpraHv3auun u MHCTUTYThI, kak BTO, MB®, MexayHapoaHbii
YronoBHblA cya. Kpome TOro, HapactaeT WMHTEHCMBHOCTb B3aMMOAENCTBUSA
EBpocow3sa c¢ HATO (Tangoér, 2021; Blanco, 2016), a Takke € BegyLumu
pervoHanbHbIMW O0ObefUHEHVAMU W opraHusauuamm — CoseTom Esporbl,
OpraHnzaunein no 6esonacHocTM © coTpyaHuuectBy B EBpone (OBCE),
OpraHn3aunein  3KOHOMWYECKOTO coTpygHudectBa U passutna (O3CP),
AdopuikaHckum cotoszom (AC), OpraHusauneit amepukaHckux rocygapcte (OAr),
Nvroin apa6ckux rocygapcts (J1AN), OpraHu3auuein nciamckoro coTpygHuyecTsa
(ONC), Accounaumein perMoHasibHOro coTpyaHuMyecTBa cTpaH HOxHOM A3sun
(CAAPK), Accoumauueii rocygapcts HOro-BoctouHoii  Asum  (ACEAH),
Coob6LecTBOM flaTMHoaMepUKaHCKnX n kapnockmnx rocygapcts (CEJTAK) n gp.

MocTynupoBaHHast cTatbeli 47 JEC npaBocy6bekTHOCTb EBpocotosa
nobyxgaetr bBpiooccenb K yTBepXAeHWIO eavHoro npucytcteus EC wn ero
rocyfapCTB-4/IEHOB Ha MexAyHapoAHbix hopymax W LeneHanpaBneHHbIM
ycunmam no obecneyeHuio ans cebsa MakCUMasibHO BbICOKOTO cTtaTtyca U YpOBHSA
yyactns B [eATeNIbHOCTU MEXAYHapOAHbIX W PErMoHasIbHbIX OpraHu3auuii.
BO3MOXHOCTM Takoro B3auUMOAENCTBUSA, OfHaKo, 3aBWCAT OT YCMNOBUIA U
npoueayp, npefyCMOTPEHHBIX YUYpeauTesibHbIMU [OKYMEHTamMn 3TUX OopraHusa-
Luii, onpefensolmx cTaTyc M AuanasoH BO3MOXHOIO BOB/IEYEHWS BHELLHMX
napTHEpoOB B WX AEATeNbHOCTb (MepeyeHb MeXAyHapoAHbIX OpraHusaumin c
yKazaHnem ctatyca B Hux EC cm.: Missiroli, 2010, n427). YcTtaBbl 601bLUMHCTBA
MMTIO orpaHnunBatoT Kpyr CBOWX MOSIHOMPABHBLIX YYaCTHWKOB CyBEpPEHHbIMU
rocygapcresamu.

Pelwas aTy 3agady u ycnewHo npeofonesas B O4HUX C/yyasx nNpensaTcTBus
MONNTUKO-IOPUANYECKOTO, AUM/IOMATUYECKOrO M OpraHu3aLvoHHOro Xapakrepa,
BO3HMKalolWmMe Ha nytu, B Apyrmx EBPOCOK3 HATOMKHY/ICA Ha CepbesHble
npo6nembl, MNpuUYyemM He TOMbLKO (POPMasIbHO-NPaBOBOro, MNPOLEAYPHOrO WK
CUTyaTUBHOIO MopsAKa, HO [Jaxe B BUAE BHYTPEHHEro COMNPOTUB/IEHUS CO
CTOPOHbI COBGCTBEHHbIX rOCYAAapCTB-4/ieHoB. [laneko He Bcerga, B TOM yucrne
BC/IELCTBUE C/IOXHOIO Xapakrepa pasrpaHvuyeHuns komneteHuuii mexay EC n ero
yfieHamu, rocsefHvue MpoAB/AT FOTOBHOCTL YCTynaTb CBOW MpeporaTviBbl
yyactus B AEATENbHOCTN MEXAYHAPOAHBIX CTPYKTYP 1 (DOPYMOB.

B 0606LeHHOM BUAe B AnanasoHe npeacrasneHHocTn EC B MexayHapogHbIX
opraHu3aumax MOXHO BbIAENUTb Cnefylolme ypoBHU: 1) AOCTATOYHO pefkue
c/lyyau HafesieHVs CTaTyCoM MOJIHOMPAaBHOrO Y/IeHCTBa C MpasBoM rosioca npu
NOMHbIM  3aMeLlEeHn yyacTus roCy[apCTB-4/ieHoB (Hanpumep, B psge
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cneumann3MpoBaHHbIX OpraHu3aunii pbI60NOBELIKOTO NPOMbICNA); 2) HEe MeHee
pedkue cryyau MOSHONPABHOIO UY/IEHCTBA C MpaBOM [0/10Ca NapasifienibHo ¢
yyacTvem rocyfapcTs-y4/ieHOB, OA4HaKo, /Llb B NOPSAAKEe B3avMO3aMeLLeHUs npu
NPUHATUI peLLeHnii 1 ronocoBaHnM (NMM60 rocyaapcTBa-ysieHbl, 6o ECY® —
Hanpumep, B BTO, ®AO, MC3, «Kogekce AnumeHTapuyc»); 3) cTartyc,
NPUBAMXEHHBIA K MOMHOMPABHOMY 4YIEHCTBY C NpaBOM [0/10COBaTb Mo
oTaensbHbIM Bornpocam (O3CP; a Takke BceMupHasi TaMOXeHHas opraHu3auus
(nanee — BTamO)Y, rge «COMocCTaBMMbI CO CTaTycoM unieHa» OpraHusauum
cTatyc, HO He camo u4/ieHCTBO™ Obin npedocTaB/iieH euwle EBponelickum
coobLecTBam); 4) ctatyc HabnogaTens ¢ «pacluMpeHHbIMU NOJTHOMOUKAMU» 6e3
npasa ronocoBaHusa (OOH'X®); 5)cTaryc cneuuasnbHoro Hab6nwgartens
(McnoncoeeT BcemupHO NpogoBobLCTBEHHOM nporpammbl OOH, MexayHapoa-
Hasi opraHuM3auust No BMHOTPaAAPCTBY M BMHOAENMIO); 6) KacCUYecKuii cTaTtyc
NOCTOSIHHOTO HabnoaaTtens (B 60MbLUMHCTBE CNEeLNaIn3npoBaHHbIX YUpeXaeHuin
cuctembl OOH); 7) npurnalleHHblii Habnogatens Ha BPEMEHHOW Unn pasoBoi
OCHOBe (MO  npurnaweHno  rocyfapcTs, SABAAIOWMXCA  4Y/leHaMu  Takux
opraHmsauuii, nNn6o No MPUINALIEHNI0 CEKPeTapuaToB 3TUX OpraHu3auunii);
8) KOoHCynbTaTMBHbIM cTatyc (npy Popyme no COTPYAHMYECTBY B o06nactu
YCTOMYMBOro passButus 1 Ap.); 9) W, HaKOHeL, OTCYTCTBME Kakoro-nmbo crartyca.
Kak 6bi10 oTmeyeHo Cygom EC B pgene Commission v Council (FAO), B
CUTyaumsax Tak Ha3blBAEMOrO CMeLLaHHOro NpeacTaBuTenbCTBa B MexayHapoa-
HON opraHu3aumW, Korga AonyckaeTcs uJneHcTBo, kak EC, Tak u ero
rocyaapcTB-4/ieHOB, OHWM 06sa3aHbl (CT. 2 u 3(3) AEC) peiictBoBaTh B

CoBMecCTHOe, Hapsily C ero rocygapcrsamu-usiieHamu, yyactme EC B ronocosaHun BO3MOXHO
MMk Tam, rAe NPUHLUWNOM NPUHATUS PeLUeHnii ABNSETCA KOHCEHCYC W KOMMYeCTBO r0/0CcoB
3HAYEHUS He NMeeT.

17 Council decision of 25 June 2007 on the exercise of rights and obligations akin to membership ad
interim by the European Community in the World Customs Organisation (2007/668/EC). OJ L
274/11; Proposal for a Council Decision on the accession of the European Communities to the
World Customs Organisation and the exercise of rights and obligations akin to membership ad
interim (presented by the Commission). Commission of the European Communities. COM(2007)
252 final. 2007/0087 (ACC). Brussels, 14.5.2007.

8 TMonHonpaBHOE WYNEHCTBO B 3TOW OpraHW3auum EBPOCOK3 CMOXET O6PECTM MWL nocne
patudmkaumm Bcemn ee 185 uneHamu MonNpaBKW, BHECEHHON B COOTBETCTBYIOLAA MYHKT
KoHBeHuun BTamO, paspeluarLimii BCTYNSIeHMe 3KOHOMUYECKUX U TaMOXEHHbIX COH30B. XOTA
BTamO npuHsana B 2007 rogy 3asiBKy OT Ha TOT MOMeHT EBponeiickoro CoobLecTsa ¢ npocb6oii o
BCTYM/AeHUn, HabnogaeTcs TEHAEHLMA K TOPMOXEHMIO 3TOTO npoLiecca.

1 A/RES/65/276 Pesonounsi 65/276 YuacTue EBponeiickoro coto3a B pa6ote OpraHusauumn

O6beauHeHHbIX Hauwii, npuHsTtas FeHepanbHoii Accam6neeid 3 mas 2011 roga. 3a rog Ao

NPUHATMA 3TO pe3ontouun npu anpobaumn ee nepsBoro BapuaHTa Ha A OOH B 2010 rogy

EBpOCOI03 HEOXUAAHHO N5 cebs 0OHapYXW, YTO rocyaapcTB M3 YMCa ero «CTparermyeckux

napTHepoB» (Ha TOT MOMEHT BCEro Mx HacHMTbIBA/IOCh AEBSATb) IGO0 BO3AepXannch, M0 gaxe

BbICTYNW/IN NPOTMB NoBbIWeHWA ctatyca EC npu OOH.
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COOTBETCTBUM C MPUHLMMNOM «EAMHCTBA MEXAYHAPOAHOro NpeAcTaBuTe/IbCTBa»°
N «JTI0SINBbHOTO COTPYAHUYECTBa»?L,

Bmecte C TeM B Ka4yecTBe PErvoOHa/IbHOTO 06beAVMHEHUS 3KOHOMUYECKOW
UHTerpauum EBpOCOI03 BbICTYNaeT CTOPOHOI 6osiee MATMAECATU MexAyHapos-
HbIX (MPEVMYLLECTBEHHO, 3KOMOTMYEeCcKnx) KoHBeHumii OOH, uTto cTasno
BO3MOXHbIM 0C/1e BHECEHUSI COOTBETCTBYIOLMX W3MEHEHWU/A B WX TEKCTbI.
EBpoOCOI03 (€AMHCTBEHHbI Cpean HerocyfapCTBEHHbIX Cy6bEKTOB) pobuscs
cTatyca ydyacTHuka Takux opymoB, Kkak PamoyHas koHBeHuuss OOH 06
M3MEHEHUN Kumara, KoHdepeHumn OOH no ycToinuMBOMY pasBUTUIO U MO
HaMmMeHee pa3BUTbIM CTpaHaM U B psae Apyrux.

JinccaboHcknii pgorosop (cT. 34(1)) CywWecTBEHHO MOBbICU/T BHUMaHWE K

KoopavHauuyu [OeicTBWiA rocygapctB — uneHoB EC B MexayHapoaHbIX
opraHusaumax. Tak, «rocyfgapcrBa — usieHbl EC, KoTopble Takke ABAOTCA
yneHamu CoseTa BbesonacHocTn (ganee — CB) OOH, cornacoBbiBalOT CBOU

Aericteus no Bcem Bonpocawv» (CT. 34(2) AEC). MNomumo yyactusi u perynsipHbix
BbICTYMN/IEHWI Ha BCEX OTKPbITbIX 3acegaHnsax Cb, EBpocoto3 aenaet 3asBneHus
Takke M Ha OOMbLIMHCTBE 3aKpbITbiX (Npouedypa AonyckaeT BO3MOXHOCTb
npurnaweHns CoBeTOM «3aMHTEpPECOBaHHbIX CTOPOH»). Mo cyTn, EC cTan cBoero
pofa camMocTosTeNbHbIM Cy6BbEKTOM KOHCYNsTaTUBHOro npouecca B CB.

Co cBoeli CTOpOHbl, bpioccens B nopsgke YCWIEHWS UHCTUTYTOB
HagHaunoHanbHOM HaacTpoiiku EBpocoto3a gaxe npopabaTbiBaeT BapuaHTbl
yupexgzeHns cobctBeHHoro CoBeta BesonacHocTu no aHanorum ¢ CoB6e30Mm
OOH, rge, Hapagy C poTMpyeMbiMW MecTamu, OyaeT npefyCMOTPEHO U
MOCTOSIHHOE  YIEHCTBO C  3aKpensieHMemMm  ABYyX  TakMx MecT  3a
rocygapcteamu-usieHamy, MpeacTaBNsAlolWLMMM  «BOCTOYHOE Kpblio» EC, un
Tpex — «3anagHoe» (Leonard & Bildt, 2019, n43). HekoTopble rocygapcTsa
EBpocoto3a, 0fHako, BbICKa3bIBAKT OMACEHMUS, YTO Ype3MepHas aBTOHOMHOCTb
HafHaUMOHa/IbHbIX WHCTUTYTOB, @ Takke WX HapacTalollas «3aKCcrnaHcus» B
BOMpOCax BHELUHEro NpeacTaBUTENbLCTBA MOMYT OGEPHYTbCA «MNOCTEMNEHHbIM
MOr/oLLEHNEM» MOSTHOMOUMIA roCyAapCTB-U/1IeHOB?,

OnaceHns rocygapcts — uneHos EC ycuamBaloTcs, MOCKO/bKY bptoccesb
aKTMBHO 1066MpyeT OTMeHy HauMOHa/IbHOTO MpaBa BETO B Bonpocax,
3aTparvBalLMx CyBEepeHHble npeporaTvBbl B cdhepe BHELHe MOoAUTUKA U
060pPOHbI. HecMoTps  Ha  OKas3aBLUMIACA  KOHTPNPOAYKTUBHbLIM  OMbIT
UCMONb30BaHUSA Mpouenypbl MPUHATUSA peLLeHUn Ha OCHOBe  KBasMduLm-
poBaHHOro 60/bLINHCTBA ronocoB (ganee — KBIM) npu pacnpeneneHnn NoToKoB

2 ECJ. (15 November 1994). Opinion 1/94 of the Court. Para. 108.
2 ECJ. (19 March 1996). Commission of the European Communities v. Council of the European
Union. Judgement of the Court. Case C-25/94. Paras. 48, 51.
2 Foreign & Commonwealth Office. (22 July 2013). Review of the balance of competences between
the United Kingdom and the European Union: foreign policy, pp. 40-41.
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6exeHueB Mexay rocygapctsamu Cor3a B MUK MUIPaLMOHHOIO  Kpuauca
2015 roga, korga BeHrpus, Monblia v Yexus oTkasancb NpuHMMaThb UX y cebs
M3-3a MpPEBbIWEHNS Uu3HadYaslbHbIX KBOT (Leonard & Bildt, 2019, n43),
6lopokpaTMyeckuii annapar HagHauuoHabHbIX UMHCTUTYTOB EC He ocnabnser
yCUNWiA, Hanpae/eHHbIX Ha pacluMpeHve npakTuky npumeHexnsa KBI, npuyem
Jaxe HeB3upas Ha yrposbl HuaepnaHgos v BeHrpun BbIATU U3 MUTpaLMOHHOM
cuctembl EC. EBpokOMMCCUS, OnNMpasicb Ha pPeKOMeHAauvu COCTOosBLUECS B
2021-2022 rogax KoHthepeHumn «byayuiee EBpombi», HACTOMUYMBO pacLunpsieT
npoueaypHyto npaktuky KBl B Takmx cthepax OBIB, kak: 1) npaBo3alumTHas
NoBecTKa MeXayHapoAHbIX (DOpPYMOB; 2) MexaHu3Mbl 1 npoueaypbl NPoaeHns
pexvMa caHKLWii, a Takke 3) yupexzaeHve 1 peamsauns MaHaaToB rpaxkaaHCKmX
MUCCUIA B KPU3UCHBIX CUTYaLUSIX.

MoaTanHoe ynpolweHne npoLeaypHbIX acnekToB MPUHATUA pelleHnin Ha
HaJHaUMOHa/IbHOM YpOBHe, 1066upoBaHne Bproccenem nepexoga K npakTuke
npuHATUS peweHnii B cdepe OBMB Ha O0OCHOBE KBaMOMUMPOBAHHOIO
60/bLUNHCTBA T0/I0COB C LENbI0 CHWXEHUA BO3MOXHOCTU WX G/10KMpOBaHWSA
OTAENbHbIMK  rocygapcTBaMu-yneHamy EC, nonvTnyecku MOTMBMpPOBaHHAS
nunbepanmsaumsa KoneHrareHCKMX KpuTepuveB BOLWIM B paspss  KNoyeBbiX
HanpaBneHuiA, Ha KOTOpbIX paboTaeT HaJHauMoHa/IbHasA HaacTpoiika Cotosa.

CoBMeCTHOEe y4yacTve, Hapsgy CO CBOUMW rocyfapcTBaMu-ynieHamu, B
JesiTeNbHOCT  psja  MexAayHapofHblX — opraHusauuin - gaet  EBpocoiosy
BO3MOXHOCTb TMOKO BapbupoBaTb opmMaT B3aVMOLEWCTBMA C BHELUHUMU
napTHepamu, To obpallasck K NPAMOMY y4acTUIO B MEPEroBopHOM npoLecce, To
OrpaHNyMBasiCb BOB/IEYEHHOCTbK /IMLUb Ha YPOBHE CBOMX FOCYAApCTB-U/IEHOB,
NM60o BOOOLLE YKMOHSACH OT He6naronpusATHbIX CUTyauuin nog npeasiorom
OrpaHNY4eHHOCTY CBOWX MOSIHOMOUMIA.

3. MexpervoHasibHasa nosectka EC

Pa3BuTrE MeXpermoHasibHbIX OTHOLEHUIA — cTpaTerus, Bo3BegaeHHas EC B paHr
ohuLMasbHOM B KOHTEKCTE NOAAEPKAHNA «MO3UTUBHOMO BHELLHETO BOCMPUATUS
€ero cTpaTermyeckux WHUUMATUB U NpUOpPUTETOB paeATenibHocTM Coto3a Ha
MeXayHapoaHO apeHe.

BbiBlWMIA npeacedatens EBpokomuccum XK. M. Bapposy (2004-2014) oTHec
3TO HarnpaB/iEHME K K/IIOYEBbIM MHCTPYMEHTaM (DOPMMUPOBAHUSI CTpaTernyeckux
napTHepcTB EBpocOlo3a, MO3BOMSIOWMX €My BbICTynaTb B MUPOBOV NOMUTUKE
y)Xe He TO/IbKO OT UMEHW ABajuaTh CeMWU CBOMX rocyAapCTB-U/IEHOB, HO U OT
uMeHn Bceil EBponbi®. CBol «Muccuio» EC BMAMT B  KOHCONMZALMUM

% Barosso, J. M. (7 September 2010). State of the Union 2010. Speech to the European Parliament,
Strasbourg, 8.
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PErMoHasIbHbIX WHTErPaLMOHHbIX CTPYKTYP W WX BOB/IEYEHUA B MUPOBYHO
KOHOMUKY?*. [Mpegnarasi ApYrUM pervoHasibHbIM 06beAVHEHVSIM ClleoBaTb
€BPONEeNCKol UHCTUTYLMOHA/IbHON 1M AOrOBOPHO-NPABOBONM NpPakTUKe U BHeApss
cpelyn BHELWHWX NapTHEPOB COOGCTBEHHbIE MOAENW W CUCTEMY YNpas/feHus, uUx
npaBoByl0 pernameHTaumio, EC nbiTaeTcs npugaTe 3TOMy NPOLECCY Xapaktep
TeHOEeHUNN.

HaunHaa c¢ yctaHoBok EBponeiickoit Ctpatermn 6esonacHoctu (2003),
YTOUHEHHbIX B MOC/eAyHLEM cneymanbHbiM cammuTom EC (2010) n Ctpaterveit
«noGasbHblii noptan»®® (2022), EC BbiCTpauMBaeT peann3auuio 3TOro Kypca
yepes (hopmypoBaHve pas3BeTBIEHHOV CETU B3aMMOAENCTBUS C PErMoHaIbHbIMU
006beaMHEHUsIMU TocyaapcTB BnwkHero BocToka, Adpuku, A3nm 1 JlaTUHCKO
Amepukn.

HoBble npoekTbl EC, cOBMECTHO peann3dyemblie ¢ AQPUKAHCKMM COH30M,
LleHTpanbHoli Asneii, TuxookeaHckuM, CaxenbCKMM permoHamm 1 rocygapcteamm
AdpukaHckoro Pora, B psge crydyaeB Tak M XapakTepuayrTcs  Kak
«CTpaTernyeckne»?®. Yxe ANUTeNIlbHOE BPEMSsi OHW HaleneHbl Ha NpoABWKeHue
€BPOLIEHTPUYHOM  MOLENM  MEXPErnoHaslbHbIX CBSA3€H, KOHKypupyloLweln ¢
opueHTpoBaHHbIMM Ha CLUA (Teld, 2014, p.1), Kutaii, Poccuio?” cuctemamm
pervuoHanbHOM UHTErpauum.

Moanucas MeXpernoHasnbHble COornaleHnst ¢ 60M1bLUMHCTBOM PErMOHA/IbHbIX
opraHuzaumnin (Panke & Stapel, 2023), EBpocOt03 aKTMBHO NpPOABUIaeT no 3TMM
KaHanaMm COOCTBEHHYK pPEervoHasibHY asibTepHaTMBY OCHOBaM C/IOXUBLLErOCS
muponopsigka (Telo, Fawcett, & Ponjaert, 2016. p. 1). 9kcnepTsl, pasgenstowme
nogxogbl EC, ybexpgeHbl, 4TO Ha CMeHy rocygapcTtBam  npuxogsaTt
TpaHCHaUMOHa/IbHble  Kopropauun,  6aHkM,  MeXayHapodHble  Henpasu-
TeNbCTBEHHbIE OpraHu3auumn, pervoHasbHble 6510kM. Ecnu rocypgapctea-Haumm un
HauMoHa/NbHbIE  3KOHOMWKM — OCHOBa MEXAyHapOAHOl 3KOHOMMWYecKo
CUCTEMbIl, TO OCHOBY [/106a/IbHO CUCTEMbI, YTBEPXAAT OHW, COCTaBAAKT
NPON3BOACTBEHHbIE  LEMOYKM U CETU MOTPEOneHns, OopraHusyembie ©
nogfepXMBaemMble  TpaHCHALMOHAbHLIMU - KOMMAHUAMK,  OCYLLECTBASALLMMM
[eATeNbHOCTb, HEB3Mpas Ha HauWOHa/IbHble TpaHuLbl M He3aBUCMMO OT
npasuTenscTs (Teld, 2014, n65).

2 DGPC Office for Official Publications of the European Communities. (10 July 2004). World Player:
The European Union’s External Relations, 10.

% Joint Communication to the European Parliament, the Council, the European Economic and Social
Committee, the Committee of the Regions and the European Investment Bank The Global
Gateway, JOIN/2021/30 final, 14para4.

2 Council of the European Union. (12 July 2021). Globally Connected Europe. Council Conclusions
Doc. 10234/21, para 2.

2" HukoHOB, B. (14 theBpans 2024). «Mbl — poccuiickasi LyBuam3aumus»: MpaBUTeNbCTBEHHbINA Yac B
locgyme «O6 akTyanbHbIX BOMpocax BHeLWHel nonuTukn Poccwiickoli ®egepaumn». URL:
https://v-nikonov.ru/news/196830/.
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COpoK WeCTb perMoHasibHbIX TOProBbIX cornaweHwin (ganee — PTC),
nognucaHHblx  EBpocow3oM, oxBatbiBalOT CeBepHyd  AmMepuky, Asuio,
TUXOOKeaHCKUn pervoH. B JlatnHckoit Amepuke — AHACKoe coobuecTso (B
pexvMe BPEMEHHOT0 MNpUMeHeHus); rocypapctea LieHTpanbHoi Amepukun. B
lOxHOM Cpefan3eMHOMOpbE corfawerdnss o (hopMMPOBaHNM 30H CBOGOAHON
TOProB/N [AENCTBYIOT C BOCEMbIO FOCYAapCcTBaMm 3TOr0 perroHa (noMmmo Jimeum
n Cupuu), a Takxke ¢ Typuueii. MpensapuTesibHO 06BSABIEHO O 3aK/THOHEHNN eLle
[EecATM Takux cornaweHuit?®, B oTiMuMe OT npexHero 3Ttana, korga
cpegHecTaTucTuyeckoe PTC oxBaTbiBas10 /MLLbL BOCEMb Hamnpas/ieHWini TOProBow
NOSINTVKWA, B OCHOBHOM Tapudbl U ApyrMe Mepbl, COBpeMeHHble PTC cogepxar
yXe [0 CeMHafuaTi HanpasneHuin® (gononHswowmx cT. V, VI, X TATT-94,
nonoxenuns CornaweHnsa BTO no TamoxeHHoi oueHke) (Hofmann, Osnago, &
Ruta, 2017, p. 6).

B NatuHckoi Amepuke, co cTpaHamu kotopoit y EC ¢ 1999 roga ycTaHOB/IEHO
cTparermyeckoe naptHepctBo (Jeger, Cruz, & Luciano, 2022, p.IX),
B3aMMOAENCTBME  OCYLLECTBAAETCA C  OOMbLUMHCTBOM  Cy6GpernoHanbHbIX
06beanHeHUA — AHACKMM coobuiecTBOM, OO6WMM pbIHKOM HOXHOW AMeEpUKM
(MEPKOCYP), Coto3om HOXKHOAMEePUKaHCKNX Hauwmi (YHACYP),
LleHTpanbHo-amepukaHckum obLwmmM pbiHkom (LAOP), Kapnbckum coobLyecTsom
(KAPMKOM). OTHoweHnsM 34ecb npucylla BospacTawllas nosmvtudeckas
00yCnOBNEHHOCTb.  KOMMU3MOHHBIA  xapakTep OTHOwWweHuid Mexgy EC u
rocyfapctesamu 3TOro perMoHa 0COH6eHHO xapaKkTepeH AJ15 arpapHoro cekropa.

B oTHoweHun rocygapctB LleHTpasnbHOW U BocTouHoW EBponbl Ao mx
npucoeanHeHnss Kk EC npumeHsnacb crpaTterns npegsapuTenibHbIX YC/10BUiA
noslydyeHuns poctyna Ha pbiHOK EC (KoneHrareHckue Kputepuu) u MOAenb
BHELHNX CTUMYNOB» CTPYKTYpPHbIX npeobpasoBaHuii (Schimmelfennig &
Sedelmeier, 2020). WHcTpymeHTamu cnyxunn LleHTpanbHaa EBponeiickas
nHuumatmea (1989), MHnumaTtea no cotpygHuyecTsy B KOro-BoctouHoii EBpone
(1996), MakT ctabunsHocTn 1 pocta (1997), EBponelickast nonnTMKa coceacTaa
(2004). PernameHTMpOBaHHasi KOMMJIEKCOM MpaBOBbIX akToB EBponelickas
nonuMTvka CcoceAcTBa 3ajasia pamkum coTpyAHudectBa EC c wwecTHaguarbio
6nmxanwvmn  cocegamMm  —  fecAatblo  rocygapctBammu  Cotoza gnis
Cpefmn3eMHOMOPbSA 1 LWecTbio — BocTouHoro naptHepcTea. B3ammopelicteue EC
C rocygapctBamu LleHTpasibHOlM 1M BocToyHOl EBponbl NPOXOAWI0 Ha OCHOBE
[ABYCTOPOHHUX cornaiwleHuii 06 accoupnaumm (Smith, 2003). B nocnegytowem atoT
noaxo4 TpaHcopMMpoBaUICs B MHOTOYPOBHEBYIO «CTPaTervio CocecTBa», Korga

Cm.: WTO. RTAs in force, including accessions to RTAs, by country/territory: regional trade
agreements notified to the GATT/WTO and in force. URL:
https://rtais.wto.org/Ul/PublicMaintainRTAHome.aspx.

2 Hofmann, C., Osnago, A., Ruta, M. (February 2017). Horizontal depth: a new database on the
content of preferential trade agreements. World Bank policy research working paper No.7981, 3.
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B pamMKax cTpaternum «nonyoTKPbITbIX ABEpeli» pacnpoCTpaHeHWe Ha «HOBbIX
cocepeli» NoNUTUKN 1 OeCTBMA 3akoHogaTenbcTBa Coto3a yxe He yBA3bIBaeTcs
OHO3HAYHO C NepcneKkTUBON KX MOMHONM uHTerpaumm B EC, xoTa 1 npegnonaraet
06pa3oBaHNe HekMx 06LMX CTpykKTyp B3aumogeicteus (Wessel & Ott, 2006,
pp. 19, 57).

Cneundomka Ueneid, npecnegyemblx pasHbIMU pPernmoHasibHbIMU 06beau-
HEHUSIMM, W COCTA3ATENIbHOCTb MEeXAy HUMK NPOSB/ASKTCA BO  B3auMO-
UCK/THOYaoLLMX [OTOBOPHO-MPABOBbLIX YC/IOBUSAX YYaCTUSA B HUX, KaKk NpaBuo, He
NO3BOMIAIOLLMX FOCyAapcTBaM OAHOBPEMEHHO COXPaHATb /10A/IbHOCTb pPa3HbIM
anbTepHatuBam. Tak, B [EBpone KOHKYpPEHTHbI XapakTep B 30He «O06Liero
cocefcTBa» npuobpena coctasatenibHocTb EC ¢ EBpasniickuM 3KOHOMUYECKAM
COl30M. «BOCTOYHOE MapTHEPCTBO» WCMofb3yeTcs EC  Kak  MexaHusm
«MPUBA3KN» BXOAALLMX B HEro rocygapcts k EBpocowo3y u obecneyveHuss nx
nosinbHocT EC B KOHKYPEHTHOI cpefe € ApYrMU UHTErpaLOHHbIMY NPOEKTamu
(Kinyakin & Kucheriavaia, 2019, p. 146). B nopsigke CTUMynnpoBaHus nepexoga
rocyaapcTB-cocefieit Ha HopMaTMBHO-MPaBOBOE PEry/IMPOBaHNE 1 cTaHaapTbl EC
Bpioccens npepnaraeT [OCTyNm K CBOEMY PbiHKY «Ha MNpeAcKasyembix,
TpaHCNapeHTHbIX M OTBevawlmx TpeboBaHusm BTO ycnosusx» (Dragneva,
Delcour, Jaroszewicz, Karda$, & Ungureanu, 2018, p. 13).

3aocTpvB BHMMaHWe Ha 3anafHbix bankaHax npv NOAroToBKE K oYepesHOMY
artany pacwupeHua EC 3a cuet npuema Kk 2030 rogy 4eCATU HOBbIX Y/IEHOB U3
yucna rocygapcTB 3Toro pernoHa M BocTouHoro naptHepcTBa®, EBpocoo3
CTONKHY/ICA C CEPbE3HbIMM MPENATCTBUAMU B NPAKTUYECKOW peanmsayum
cTpaTterMn NpPOCTPAHCTBEHHOW 3KCNAHCUN U COXPaHEHUsI CTabUNbHOro AocTyna K
TPaAUUMOHHON pecypcHoil 6ase Ha BbIfOAHbIX A/1S cebs YCNOBUSAX TOProBbIX
cornaleHuii.

MHoroneTHAs npaktuka EC no pasBuTUI0 MEXPErvoHasIbHbIX CBA3EW umena
HeoAHO3HauHble pe3ynbTaTbl: OT NPSAMOro 3aMMCTBOBaHWA eBponelickoli mogenu
uHTerpaumm AdQpPUKaHCKM COKO30M [0 €€ HENpuATWS B APYrMX pPermoHax, rge
60/1€3HEHHO  BOCTPUHMMAETCS YLeM/IEHWe HauWOHa/IbHOTO CyBepeHuTeTa, a
MoZenn yHUUKauum W NpUBEAEHUS K e4MHOMY CTaHAapTy BbI3blBaloT
HaCTOpPOXeHHyYI0 peakumio (Jlucosonuk, 2017, c. 11).

Mogenb permoHasibHOro KoHcTpyupoBaHuss EC 06bI4HO accoummpyeTtcs ¢

VHCTUTYLMOHA/IbHO-CTPYKTYPUPOBaHHOI apXUTEKTYPOIA, noAKpenneHHol
HOpPMaTVBHbIM OGOCHOBaHWEM, TOrfa Kak OTHOLWIEHWE K DOPMasibHbIM
MHCTATYTaM, Hanmpumep, asuaTrCckux CTpaH, — CAepXaHHOe, Kak OoTMeuaer

30 Michel, C. (28 August 2023). Speech by President Charles Michel at the Bled Strategic Forum.
SPEECH 631/23.
URL: https://www.consilium.europa.eu/en/press/press-releases/2023/08/28/speech-by-president-c
harles-michel-at-the-bled-strategic-forum/pdf/.
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BULE-Npe3naeHT  Accoumauunn  MexayHapoaHbiX —uccnefoBaHuini - A. Auapbs
(Acharya, 2009). Pa3Hble UCXOAHble MOTMBbI MHTErpauny — 3KOHOMUYECKNE B
EC u, npenmyLlecTBEHHO, MOMUTUYECKME B cTpaHax A3nM — HaxofAaT CBoOe
oTpaxeHne 1 B pasHOHanpasneHHbIX BEeKTopax WHTerpauuoHHbIX MPOLEeCcCoB: K
NONMTUYECKON KoHconmaauum B EC 1 K 9KOHOMUYECKOW — B a3naTCKoM pervioHe.

3aknoyeHune

B npaktuke peanm3auuM BHELHUX KOMMETEHUWI, [0roBOPHO-NPaBOBOro
060CHOBaHMS U 3aKpensieHnst OTHoLEeHNI A EBpocoto3a ¢ BHELHUMI napTHepamu
MOXHO BbIAENUTL TPU B3aVMOAOMNOHAKLMX HanpasieHus MeXAyHapoaHoro
B3aMMOAENCTBUA: @) MpsiMble KOHTaKTbl C TPEeTbMMU rocygapcrTeamn  u
ornocpefoBaHHOe B3aumogeicTBne uyepes 6) MMIMO 1 B) MEXpernoHasibHble
cBA3N. Llenesan yctaHoBKa — [OCTWXEHWE MapuUTETHOIO cTatyca C BeyWwumun
cybbekTamMn  MexayHapoAHOro npasa, MNPOABMKEHME B  HUX COBCTBEHHbIX
npuoputeTos EC.

MexayHapogHas nerutumauma eBpOMencknux  CTaHAapTos  yepes
3aKkpernsieHve B MeXAyHapoLHO-NPaBOBbIX PeXxunmMax no3BosseT 1UCMosb3oBaTh B
nocnegyrowem 3Ty OCHOBY nNpu (OPMUPOBAHWM CUCTEMbI  [O/ITOCPOYHbIX
OTHOLLEHWIA C LUMPOKUM KPYTOM BHELLHUX NapTHEPOB Kak B ABYCTOPOHHEM, TaK U B
MeXpervoHasibHOM hopmarte, ynpolwas EBpocol3y npouecc MpoABMKEHNS
CBOMX 3KOHOMMYECKMX W WHBbIX WHTEpPEcOoB 3a npefenamn CO6CTBEHHOM
HOPUCANKLNN.

AKTUBHOE ob6palleHne EC K MexaHu3Mam ayTcopcuHra
MeXyHapoAHO-NpaBoBO/ OTBETCTBEHHOCTW, Npoias anpobauno B cdepe
MWUTPaLMOHHOM NONUTUKKU, & 3aTeM W B pamMKax MWCMofb30BaHUS MeXaHW3MOB
OBIB/OMNBO Ha YkpauHe, CTAHOBUTCS CTaHA4APTHOM MNpakTWKol peanu3auuu
EBpPOCOIO30M BHELUHMX KOMMETEHUMA, 4TO MO3BOMSET NPOrHO3MPOBaTb ee
pacnpocTpaHeHne Ha HoBble cdiepbl BHELLHel AeaTenbHocTn Cotosa.

Hapa6otaHHass EBpocolo3oM K ero rocygapcrsamu-4sieHaMu MHOrMOETHAS
npakTuka ydyactna B geatensHoctu Cb OOH wu Bceli cucteme MexayHapoaHbIX
opraHmzauunii 1 cneuyupexgeHunii obecneynBaeT Cow3y AOCTYN K K/IHYEBbIM
MexaHu3Mam hopmMrUpoBaHns rnobasbHbIX CTPYKTYP yrpasBneHus.

Kogndmkaumss  MexayHapofHO-COr/1acoBaHHbIX  HOPM  Pery/mpoBaHuns
OrpaHNynTE/bHBLIX MEP 3KOHOMUYECKOTO XapakTepa 1 yCTpaHeHe «CepbIX 30H» B
MeXJyHapoAHO-MPaBoOBOM  PEery/iMpoBaHuM  CaHKUMOHHbLIX  MEeXaHW3MOB U
KO/IM3VOHHOW NPaKTUKN 3KCTEPPUTOPUAIBHOTO NPUMEHEHUS OTPaHNYUTENbHbIX
Mep B OTHOLUEHUW TPETbMX [OCYAapCTB, — He TOMbKO 3afava, TpebymoLias
BH/MaHUsA Komuccum MexayHapo4HOro npasa, HO W MMMNepaTus, CMNOCOOGHbLIN
npefonpeaennTb NepcnekTyBbl AanbHelwein asonoumn EC.
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Muxann /lbBoBuY lFanbnepuH — [OKTOP HOPUAMYECKUX Hayk, 3aBedyolmii kadeapoi
MEX/AYHapOoAHOro NpaBoCcyausi NpU AenapTameHTe MexayHapogHOro npaea chakysbreta
npaea  HauMOHaNbHOTO  UCCNEAOBATENbCKOrO  yHMBEpcUTETA  «Bbiclwasi  wkona
9KOHOMWMKM», TMpodheccop Kadeapbl rpaxgaHckoro npouecca CrI6IY, 3amecTuTenb
npeacegatens u ap6utp MexayHapo4HOTrO KOMMEPUYECKOTO apGUTPaxXHOro cyga npu
ToproBo-npoMbiLLIeHHON nanate Poccuiickoin depepaumn

For several decades international investment arbitration has been a unique
mechanism for resolving disputes between foreign investors and host states.
But the unique nature of investment arbitration does not mean that it is free from
shortcomings. Today, critical views about the fairness and effectiveness of the
investment arbitration system are common not only at the Global South, but also
in the Western countries, which at the times, when investment arbitration
appeared, actively promoted its maximum expansion, but are now forced to
“try on” the status of respondents.?

A mechanism that was originally set up to provide legal protection for the US
and Canadian, Western European and Japanese investments in states with
fragile legal and judicial systems, is now also used against the First World
countries.? It prompted the European public to question the international treaties,
originally intended to secure Western investment in other states, but which has
become now “a truly anti-democratic tool in the hands of private arbitrators
(representing a mysterious parallel justice system)”; in addition, “the threat of
substantial financial sanctions has also become a concern, forcing states to
change their policies, including on the protection of rights to a healthy
environment” (Galperin, 2020, p.53).2

! See, e.g., Vattenfall AB and others v. Federal Republic of Germany, ICSID Case No. ARB/12/12;
Loewen Group, Inc. and Raymond L. Loewen v. United States of America, ICSID Case
No. ARB(AF)/98/3; Philip Morris Asia Limited v. The Commonwealth of Australia, UNCITRAL, PCA
Case No. 2012-12; Ashok Sancheti v. United Kingdom, UNCITRAL.
According to A.S. Ispolinov, global changes to the investment arbitration system appeared in the
international agenda by developed countries when arbitration tribunals began to accept disputes
against them. This move totally changed the paradigm in which investment arbitration was created.
It was previously based on the progressive idea of excluding investment disputes from the scope
of national courts in host states. The latter was understood at the time to include only developing
countries. However, when developed countries emerged as defendants and began to challenge
state measures of a general nature, including laws passed by parliaments, it was nothing short of
an intrusion into the competence of courts with a long history, experience and authority.
See: https://zakon.ru/blog/2018/05/10/reshenie_cuda_es_po_delu_achmea_krestovyj_pohod_proti
v_investicionnogo_arbitrazha.
3 See also: Hourticq, B. (7 September 2020). How the little-known Energy Charter Treaty is holding
environmental policy hostage. Equal Times.
URL: https://www.equaltimes.org/how-the-little-known-energy?lang=en#.X2NoGOtuzb1.
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Another reason for the distrust of the investment arbitration system has been
the dramatic increase in the number of claims brought by European investors
against other EU member states on the basis of the Energy Charter Treaty as
well as the so-called intra-EU bilateral investment treaties (hereinafter — BITS).
The EU governing bodies first expressed their dissatisfaction with this practice in
2007-2008. The main reason for this dissatisfaction is that in the opinion of
the EU, arbitral tribunals dealing with such investment disputes must necessarily
interpret EU law. However, such a power should be within the exclusive
competence of an EU court. Thus, the very possibility of adjudicating investment
disputes under the present system is incompatible with the principles and
functioning of EU law (Alvarez & Obolenetsev, 2021, p. 351-352).

It is therefore not entirely unexpected that the Working Group IlI of the
United Nations Commission on International Trade Law (UNCITRAL)
(hereinafter — Working Group) obtained the mandate to initiate in 2017* the
discussion on the potential reform of international investment arbitration, and
the EU member states, the EU itself and Canada have taken the initiative to
replace the investment arbitration system with something else.

In the first phase, it was recorded by the Working Group that dissatisfaction
of states with the existing investment dispute settlement regime is most often
related to: 1) inconsistency of law application in arbitral awards; 2) lack of
mechanisms to ensure that awards are correct; 3) lack of predictability
of awards; 4) doubts about the impartiality and independence of arbitrators;
5) lack of transparency in the proceedings; 6) increasing length and cost of
proceedings.® In general, critical feedback has fallen into two categories:
criticism of the arbitration process and its outcomes; and criticism of
arbitrators/individuals involved in the decision-making in arbitration proceedings
(Galperin, 2024, p.513).

During last few years, the Working Group has discussed and proposed some
initiatives to address the concerns of states, such as advancing the advisory
centre for the respondent states, establishing the standing dispute resolution
mechanism instead of the numerous ad hoc tribunals, permitting states to file
counter-claims against the investors and dramatically reducing the grounds for
the investor’s initial claims, and made several proposals, which to some extent
could be qualified as a “radical departure from the current status quo” and even
“abandoning international arbitration altogether” (Fyock, 2025, p.1). Some
commentators point out that “when we read the academic literature, we see a lot

The mandate was given to the Working Group of the UN General Assembly at its 50th session in
2017. See Official Report of the UN General Assembly, 72nd Session, Supplement No.17
(AI72/17), paras. 263—-264. URL: https://undocs.org/ru/A/72/17.

5 Preliminary note to the Working Group: https://undocs.org/ru/A/CN.9/WG.III/WP.142, para. 5.
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of criticism of the UNCITRAL Working Group for being too small and too
incremental. When we read practitioner literature, we hear the opposite: the
process is too big and too radical’.® The truth is that only states (and their
affiliates) are represented in the Working Group officially, but not the other party
of the process — investors from the commercial sector, so the last are forced to
camouflage themselves at the Working Group meetings as the observers,
researchers or non-governmental institutions.

One of such “double-hatting” researchers is T. Sikora, who, like the author of
this article, participates in the Working Group lll as an independent expert, but is
actually a counsel for a large multi-national company. In his recent intervention
at the Paris Arbitration Week he said that he understands the concern that many
states have about the Investor-State Dispute Settlement (hereinafter — ISDS),
since they entered the system to attract true foreign investment, not to be sued
by their own nationals. However, he noticed that the Working Group is
examining some “substantive unnecessary” reforms to the ISDS, which are
“debilitating to the entire system”.” Maybe he is right, but this is not the time for
emotions. Rather for a pragmatic approach.

To be honest, in the new reduced form, suggested by the reformers,
investment arbitration will not be needed by either states or investors, since it
does not match with the economic model, which has remained unchanged for
fifty years, while this type of arbitration evolved — investors want their
investments to be really protected, and governments want investments to be
really attracted. And there are economic discrepancies between them, which
need to be effectively resolved to continue business. Investment arbitration was
originally constructed for that. Any other legal scheme which does not meet this
economic demand, would not fly anyway. Here, economics, not politics or pure
law, will go first.

However, we see that the reform is now focused more on legalistic issues:
procedural and jurisdictional matters. But the key problem is not in procedures
or jurisdiction, or even standards of protection, or procedural independence, but
an existential crisis of meanings in the ISDS. If we use a business product
approach, which implies focusing on an end-product rather than the process of
its producing: What is the end-product of the investment arbitration system?
The product approach assumes that a given service solves a specific task.® This
fact seems obvious, but we know how often a business project starts with
an idea like “let’'s improve such-and-such a process, and then we’ll see”. Then,

5 Roberts, A., & St John, T. (23 November 2023). UNCITRAL and ISDS reform lifelong learning.
EJIL Talk! URL: https://www.ejiltalk.org/uncitral-and-isds-reform-lifelong-learning/.

7 Jones, T. (7 April 2025). ISDS proposals under fire at PAW. Global arbitration review. URL:
https://globalarbitrationreview.com/article/isds-reform-proposals-under-fire-paw.

8 See: https://sendpulse.com/support/glossary/product-approach.
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after months and years, it turns out no one actually needs it. There is a high risk
that it could happen with the ISDS reform.

So, what product is really being sold by arbitration lawyers (both in-house
and external attorneys), and what governments and corporations are buying
from them?

The guess this is no longer justice (because justice is not for sale), and not
the legal protection itself, but rather the valuable feeling of the management of
the parties (including large corporations and states) that “all is not lost”, even
when you have already failed in national instances, and negotiations have
reached a dead end.

This hope can be maintained for years by arbitration. Experience shows that
actors are willing to pay money just for this feeling, for hope. People make
careers on that. This appeared very clearly in the recent sanctions cases, when
those who were sanctioned went to international tribunals to challenge
the measures with the faintest hopes of success, only with the assurances of
lawyers that everything would be fine — just wait and pay. And then, when
aclient has already invested a lot in the proceedings, it is hard to stop,
especially when it's not even money that is at stake, but also the reputation and
prestige of a state or company.

Investment arbitration has long been not just about money, since money is
not easily recoverable. Can you remember the last known case, when
the respondent paid the award in full? It takes millions and years to collect and
actually receive money under the awards. It is not about immediate effect now
(and there is almost none), and after the reform, which could dramatically
change the arbitration, it will be not for hope as well. No hope for real investors.
It would be much harder for the lawyer, if the investment got lost, to say to his or
her client, as they now do: “Don’t worry, we will win in arbitration one day, it is
not the end of the game”.

Back to the beginning, there is still a strong and long-standing economic
demand for the confidence that investment arbitration has provided for decades.
Confidence for the investors that they may finally win in the tribunal with legal
arguments, rather than immediately write off the investment as a financial loss.
Confidence for states that they may pay damages only after the years of
proceedings, set-asides, enforcements, etc., and more likely finally settle on
acceptable terms. However, the reform does not propose anything to ensure this
confidence. That is why it will hardly come to success.

Powerful investors will still demand protection for their businesses, and
those states that want investments will be forced to provide this protection.
If astate really needs investments, it would be forced to provide legal
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guarantees on terms no worse than BITs provide now, and may be higher, due
to the growing legal and political risks.

If the treaty-based arbitration is not the option, we would see a new rise of
direct investment contracts with states, which include bank guarantees,
representations, indemnities, and other things well known to contract law. Many
investors already have “double protection” — under both an interstate treaty and
a direct agreement with the government of the host state at the same time. They
mostly don’t care about the ISDS reform, placing hopes on the traditional
bargaining power. On top of that, nowadays investors are often more likely to
come to an agreement with the host state than the host state and the state of
origin with each other.

In conclusion, one may suggest that investment arbitration, and therefore all
investment arbitration lawyers, have a future, although it may revert to how
things were fifty or seventy years ago in response to the crusading reform
against it, becoming more like its parent — good old commercial arbitration.
There is nothing wrong with that. What could be wrong both for states and
businesses — returning to one and half hundred years back: to diplomatic
protection instead of investment arbitration. No one speaks out loud, but
investors never wanted to be a bargaining chip in the political relations of
governments, especially in these turbulent times. Even when things are bad,
they figure it out themselves, including through arbitration.
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