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«Knumarunueckuii npuroBop» NCKonaemomy TOn/nBY:
MCMNOJTHUTb HeNb3sl OTMEHUTb

N.B. M'yakos®, M. J1. DHTUH?

1  MIMMO MWA Poccun, Mocksa, Poccus
7905821@mail.ru
ORCID: 0009-0005-0613-0986

2 MIrMMO MWA Poccumn, Mocksa, Poccus
entinmark@gmail.com
ORCID: 0000-0001-9562-8340

AHHOTauuA

B cratbe nokasaHo, 4TO 3a MNocfefHWe NsATb JIET B MUpPe COCTOS/IOCH MoM3yyee
hyHOaMeHTaslbHOe peddOpMUPOBaHNE MEeXAYHAapOAHOTo pexuma 3awuTbl kKavmara no
CLeHapuio «3e/eHO 3HepreTnyeckoin pesontouun» (hOPCMPOBaHHOTO nepexoja oOT
MCKONaeMoro TomnvMBa K BO30GHOBSAEMbIM MCTOYHMKAM 3Heprum k 2050 roay). Tenepb 310
npusHaHo MexayHapogHbiM — Cyfsom, koTopbli B uione 2025 roga  npuHSN
KOHCY/NbTaTUBHOE 3ak/loueHune, dmkcupytollee 6ecnpeLeseHTHO HeraTuBHOe OTHOLLEHWE
K nckonaemomy Tonnuey. CopM1MpoBaHHbIE YHNBEPCA/IbHbIE KNMMaTUYeckne cTaHaapTbl
CMocoOHbl OKasaTb COAENCTBME MNPaKTMYeCKOlW peannsaumn CueHapusi «3efeHoMn
HepreTMyeckoin  pesonouuu».  opoxaas  pUCKM  NEMMTUMHOW  AMCKPUMUHALMK
YIN1EBOAOPOAHOIO ChIpbSl, OHW 3akKNafblBalOT PErynsTVBHbIE paMku [ANs nepesoja
MUPOBOI 3KOHOMUKW B HOBBbIA TEXHOIOTMYECKWIA YKNaz, C nepepacnpegeneHnem 6anaHca
reonoIMTUYECKUX U TFe03KOHOMMYeckux cun B Mupe. OTMEHa WM  U3MEHeHue
YHMBEPCA/IbHbIX  KIMMATUYECKUX CTaHJapTOB, OTpaxallMX CLeHapuii  «3eneHoi
3HEpreTMYeckoil pesonoLMU», noTpeboBany 6bl Ge3oTnaraTteslbHOr0O W HPUANYECKU
apryMeHTMPOBaHHOIO AEMOHTaXa KOHCEHCYCa, KOTOpPbIM 3TW CTaHAAPTbl OCPOPMIIEHLI, B
LLENSAX PacYMCTKM NyTU, OTKPbIBAIOLLETO BO3MOXHOCTY AJ151 NPOABMKEHNS aflbTEPHATUBHBIX
CLEeHapueB r106anbHOr0 «3eneHoro nepexoga». CAenaH BblBOL O TOM, YTO «pasBusiKa
NPUHATUS peLUeHuii», nepes KOTOPO MexayHapogHOe COOOLECTBO CTOMT HakaHyHe
ouvepefHoint 30-i KOH(EepeHLMU CTOPOH PamMOYHON KOHBEHUMW 06 M3MEHEHWM Knumara,
BK/ItoYaeT: (1) cornacue Ha 6e3a/ibTepHaTUBHOCTL U HEO6PATMMOCTL CLeHapus BceobLel
«3€/1eHOI 3HEepreTUyYeckolri PeBOIOLMN» C MPUHATMEM BCEX COMYTCTBYHOLUMX PUCKOB U
anc6anaHcoB wan (2) MHMLMUPOBAHUE Ha MeXAyHapoAHOM YpOBHe pechopMUpOBaHUsS
OaHHOro cueHapus. TpeTuid NyTb — WIHOPMPOBaHWE YHMBEpPCa/lbHbIX CTaHAapToB,
oTpaxaroLmnx WAEONOTNI0 «3e/IeHON 3SHEPreTMYECKol PeBOIOLMU», C OAHOBPEMEHHbIM
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KOHCTPYMPOBaHWEM MPOTVMBOPEYALLMX WM HALMOHa/IbHbIX CTaH4ApToB, — SBASETCS
KOHTPMPOAYKTVBHOI CTpaTerveii, NockosibKy pUaNYeckn MonyaHve GyaeT MpPUpaBHEHO K
cornacuio, a Matepuanv3auysi pUCcKoB, BbITEKAIOLMX U3 HECOOTBETCTBUS HALMOHA/bHBIX
npaBuW/ yHUBEpCasIbHbIM CTaHAapTaM, CTaHET ULLb BONPOCOM BPEMEHMN.

KnioueBble C/ioBa: knuvar, MMpoBOE KIMMATMUECKOE NPaBo, BbIGPOCHI NAPHUKOBLIX
rasoB, Mckonaemoe TOM/MBO, 3SHeEPreTMyecKkoe npaBo, 3HEpreTUyeckuii nepexog,
MexayHapogHbiii Cyg,

Onsa yutupoBaHus: Nyakos W. B., SHTUH M. /1. «KnumaTuyeckuii npurosop» 1UckonaeMomy
TON/IMBY: UCMONHUTbL HEMb3A OTMEHUTb. )KypHasi BLUS no mexdyHapooHomy npasy / HSE
University Journal of International Law. 2025. Tom 3. Ne 3. C. 4-30.

MBan Bnagumupoeuu TyaKOB — KaHAWAAT IOPUAMYECKUX HayK, AOLEHT Kachegpbl
npasoBoro perynvposaHusa TOK MA3I.

Mapk JlbBOBMY DHTUH — [OKTOpP IOPUZMYECKMX HAyK, MPOCHeccop, 3aBegyHoLuii
Kadheapoi MHTerpaLyoHHOro npasa 1 Npas YesioBeka.

“The climate verdict” on fossil fuels: enforcement impossible
cancellation

[. V. Gudkov*, M. L. Entin?

1
MGIMO University, Moscow, Russia
7905821@mail.ru
ORCID: 0009-0005-0613-0986

2 MGIMO University, Moscow, Russia
entinmark@gmail.com
ORCID: 0000-0001-9562-8340

Abstract

This article describes that over the past five years, the world has withessed a creeping,
fundamental reform of the international climate protection regime, following the “green
energy revolution” scenario (an accelerated transition from fossil fuels to renewable
energy sources by 2050). This has now been recognised by the International Court of
Justice, which issued an advisory opinion in July 2025, expressing an unprecedentedly
negative attitude toward fossil fuels. These universal climate standards have the potential
to facilitate the practical implementation of the “green energy revolution” scenario.
By raising the risk of legitimate discrimination against fossil fuels, they lay the regulatory
framework for the transition of the global economy to a new technological order, with a
redistribution of the balance of geopolitical and geoeconomic forces in the world. The
repeal or modification of universal climate standards reflecting the “green energy
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revolution” scenario would require the immediate, legally justified dismantling of the
consensus that frames these standards, in order to clear the way for the advancement of
alternative global “green transition” scenarios. It is concluded that the “decision fork” facing
the international community on the eve of the 30th Conference of the Parties to the
Framework Convention on Climate Change includes: (1) agreeing to the inevitability and
irreversibility of the global “green energy revolution” scenario, accepting all its attendant
risks and imbalances, or (2) initiating the reformation of this scenario at the international
level. The third way — ignoring universal standards that reflect the ideology of the “green
energy revolution” while simultaneously constructing national standards that contradict
them — is a counterproductive strategy, since legally silence will be equated with consent,
and the materialization of risks arising from the inconsistency of national regulations with
universal standards will only be a matter of time.

Key words: climate, world climate law, greenhouse gas emissions, fossil fuels, energy
law, energy transition, International Court of Justice

Citation: Gudkov I.V., Entin M.L. “The climate verdict” on fossil fuels: enforcement
impossible cancellation. HSE University Journal of International Law. 2025. Vol. 3. No. 3.
P. 4-30.

Ylvan V. Gudkov — candidate of sciences in law, associate professor of the department of
legal regulation of the fuel and energy complex.

2Mark L. Entin — doctor of sciences in law, professor, head of the department of
integration law and human rights.

Tom, KMo CMOXem Ha fpakmuke MPUHSMb yyacmue 8
hopmMupoBaHUU HOBO20 06/lUKA 3HEP2EMUKU, MO/Tyyum
BO3MOXHOCMb  OMEPeXarolje2o  IKOHOMUYECKo20 U
MEexXHO/102UYecKo20 pocma.

N. . CeunH, HoBblIii 06/1MK MUPOBOIA 3HepreTuku®

BeeaeHue

CoOBpEMEHHbI MUP NepexmusBaeT 3noxy rMyboKkMx MCTopuYeckux nepemeH. To,
Kakmum CTaHeT HOBbIi MUPOBOM MOPAAOK, B 3HAYUTENILHOWN CTENEHW 3aBUCUT OT
LeneBoro obpasa GyayLlero MMpoBOLi 3HEPreTvky, SABASIOLLEACA MaTepruasibHOM
6a30i1 9KOHOMMYECKOTO ¥ COLMaIbHOIO pasBUTUSA YesioBeYecTBa B YCNOBUAX
NMOBCEMECTHOIO BHEAPEHNS CUCTEM NCKYCCTBEHHOIO MHTE/IEKTA.

[Junckyccmss Mo aTomy BOMNpPOCY BeAETCA B LUMPOKOM KOHTEKCTE r/106as1bHOi
9KOJIOTO-K/IMMATUYECKO  MOBECTKM, KOTOpasi MNpu3BaHa HaiTh K4 K

1 CeuuH, . WN.(2025). HoBblii 06K MWPOBOI 3HepreTukn. Becmuuk MIVIMO-YHusepcumema,
18(4), 139.
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YyCTONYMBOMY CYLLECTBOBAHWIO YefioBeKa B TapMOHUU C OKpyXawLlel ero
NPUPOAHOIT Cpepoii.

MeNHCTPUMOBCKMM CLeHapyvemM CTasl NPOEKT «3eNeHON 3HepreTnyeckom
PEBOMIOLMM», HaNPaB/EHHbIA Ha BbiTecHeHMe K 2050 rogy BO306HOBMSEMbIMU
UCTOYHMKaMKN 3Heprun (ganee — BW3) nckonaemoro Tonavea C r/1aBEHCT-
BYHOLLMX NO3WLMIA B MMPOBOM 3HEPreTUYeCcKoM GasaHce.

JTOoT paspaboTaHHbil  MexayHapoAHbIM  3HEPreTUYECKMM areHTCTBOM
(panee — M3A) cueHapwii NpPenogHOCUTCA Kak CpPeACTBO  peLueHust
KIMMaTMyeckoin  npobnembl:  JOCTMXKEHWS K cepefuHe  3TOro  Beka
«HeTTO-Hy/NIeBOro» nokasaTens BblGPOCOB MapHMKOBLIX ra3oB B Mupe. OH
npegnonaraer 3anpetr Ha HOBble [O/ITOCPOYHbIE WHBECTULUW B MCKONaemoe
TONMBO W MakCcUMU3auuio UCnonb3oBaHns BWD B kayecTBe WUCTOYHUKOB,
3aMeLLAIoLLIMX ero Npu YA0BNETBOPEHUM TEKYLLETO 1 HOBOTO cripoca?,

MpPUTOM 4YTO OCHOBHbLIM @HTAarOHMCTOM 3TOFO CLEHapWs Ha MUPOBOI apeHe
BbicTynaet OlEK, pe3ko KpuTukylowas Te3snuc O «Hadasle KOoHuA 3Moxu
MCKOMAeMoro TOM/MBa»®, opraHM3auusl He NPeasioxuna NHoi cueHapwii. B To
Xe Bpems KOHTYpbl asibTepPHATUBHbLIX MPOEKTOB «4YMUCTOr0 3HEpPreTuyeckoro
OyayLLero», OCHOBaHHbIX Ha MOKOM CcoOYeTaHun TPagULMOHHON W HeTpaau-
LIMOHHOI 3HEPreTrkn, XopoLUo n3BecTHbI (MyaKoB, DHTUH, 2025c).

B yacTHOCTW, aBTOP BbIHECEHHOW B KQYecTBe anurpadia Kk HacTosiLel cTatbe
uuTathl, rnaBa KkomnaHum «PocHedTb», K.3.H. V. I. CeunH, apryMeHTUpOBaHHO
060CHOBbBIBAET, YTO

rnobanbHasi  aHepreTMyeckass Mogenb  Oyayuwiero  TpebyeT  MHTerpauum
BbICOKOM/IOTHBIX TPAAWUMOHHBLIX U HU3KOYINEPOAHbIX WCTOYHUKOB 3HEpPruu,
YCUNEHUSI  MEXTOM/IMBHOM  KOHKYPEHLUMM 1 COFNacoBaHUsi  HauMOHa/bHbIX
cTpareruii ¢ rnobanbHbiMu npuoputeTamn (CeunH, 2025, ¢. 137).

ABNASCbL OAHUM U3 Hambosee aBTOPUTETHbIX W NOCNEeA0BaTesSIbHbIX
KPUTUKOB «3€/IEHOM 3HEpPreTUYecKoin peBOMOUMM», OH Ha 6ase peasibHbIX
3KOHOMMUYECKMX [aHHbIX BCKPbIBAET PUCKM ee Hea(PEKTUBHOCTN U PECYPCHOIA
HeobGecneyeHHOCTH, a Takke noABepraeT COMHEHMWIO Nexaliuii B ee 0CHOBaHMU
Te3nc 06 aHTPOMOreHHol NpMPoAe U3MEHEHUSI KTMMATA, CCbiflasick Ha Hay4Hble
WUCTOYHWUKN, B  KOTOPbIX OBGOCHOBLIBAKOTCS  a/lbTEPHATUBHbLIE  MPUYUHBI
rno6anbHOro NoTenAeHns.

3a pebatamMum 06 3KOHOMMUYECKUX acrekTax byayLero MUpoBOIi aHepreTukm
B&XHO He YMyCTUTb HOPUAMYECKYIO NOAOMNMEKY paboTbl MO KOHCTPYMPOBAHMIO
YHMBEPCASIbHLIX ~ CTAHAAPTOB  KIMMATUYECKU-NPUEMSIEMOTO  NMOBEAEHUs,
CMCTEMHO Befyllelica Ha MexayHapoAHOM YPOBHe.

2 |EA. (2021). Net Zero by 2050. https://www.iea.org/reports/net-zero-by-2050
% BopoBukoBa, K. (2023, 9 okTs6psa). OMEK n M3A He cownuch Cnpocom. Kaprenb oxwaaeT
COXpaHeHns1 AOMVUHMPOBaHNS HedT Ha SHepropbIiHke B 6rixkaliluve 20 net. KommepcaHmb.
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YH/BepcasibHble CTaHAapTbl CO34AKT  MeXAyHapoAHO-MPaBOBble PaMKu
[eATeNbHOCTU TocyAapcTB, CAyXaT MepWIoM AONYCTUMOrO B MEXAyHapOAHbIX
OTHOLLEHMSAX W MO3TOMY OKasblBalT CTpaTernyeckoe BO3AelCTBME Ha
onpefeneHne UeneBoii kKoHdUrypauum rnobanbHoO 3HepreTuyeckoli Mogesnm
6yayLiero.

B uone 2025 roga MexpayHapogHblii Cya (nanee — MC, Cya) BblHEC
UCTOPMYECKN  3HAUMMOE  KOHCY/IbTaTMBHOE  3aK/I4YeHVe 0  MexXay-
HapOLHO-NPABOBLIX KAMMATUYECKUX 0O6si3aTeNbCTBAX [OCYAAPCTB?, KOTOPbIM
MPOACHWN COAdepXaHue YHMBEpPCaslbHbIX CTaHJapToB B cdiepe  3awuThbl
KnMMarta, Npu3HaB 3a HUMK CepbesHblli NpaBoBol 3dichekT. B 3ak/ioueHun
3admKcnpoBaHo 6GecnpeuefeHTHO HeraTvBHOE OTHOLLIEHME K WCKOMaemomy
TOM/IMBY: AEATENBbHOCTb B 06/1aCTU YINEBOAOPOAHOIO ChipbS Ha3BaHa peasibHO
BPEAOHOCHO 1 NOTEHLMasIbHO He3aKoHHOM (MyakoB, DHTUH, 2025b).

B HacTosiLleli cTaTbe MoKa3aHo, YTO BHEAPEHHble Ha CErofHSAWHWIA AeHb
YHMBEpCa/IbHblE KIMMaTUMYeckne CTaHAapTbl He TO/IbKO OTpaaloT cueHapwuii
«3e/IEHOI 3HEPreTUYECKO PeBOMOLUM», HO U CMOCOGHbLI OKasaTb CoaeiicTBME
€ero npaktnyecko peanuzaumnm. OHM  MOPOXAAOT PUCKM  JIETUTUMHON
ANCKPUMMHALMK  YTNeBOAOPOAHOIO CbipbA W COMYTCTBYIOWMX aKTUBOB MOA,
npeasioroMm 3awmTbl MNPU3HABAEMOrO0 BCEM MEXAyHapOAHbIM COOOLLECTBOM
Ny6/IMYHOrO 3KO/I0r0-KAMMAaTUYECKOr0 MHTEpeca 1 3aKnabiBaloT peryisaTuBHbIe
pamkn nepesofa MWPOBOM 3KOHOMMWKM Ha HOBbIA TEXHONMOTMYECKWIA yknag c
nepepacnpegeneHvem 6anaHca reonoIMTUYECKNX U re03KOHOMUYECKMX CUM B
mMupe. OTMEHA WM U3MEHEHME YHUBEPCA/IbHbIX KMMATUYECKUX CTaHAapToB,
oTpaxaroLmx CLeHapUii «3e/1IeHOI 3HePreTUYeckoli peBostLMmn», NOTPe6GoBaUN
6bl 6e3oTnaraTefnlbHOr0 AEeMOHTaXa KOHCEHCyca, KOTOpbIM 3TW CTaH4apTbl
ohopMIEHbI, B LENAX PacyucTkv MNyTW, OTKPbIBAKOLLErO0 BO3MOXHOCTM A5
NPOABWKEHUSI  a/IbTepPHaTMBHbLIX  CLUEHapueB  1106a/lbHOr0  «3e/IeHOro
nepexoga».

B nepBoii yacTu cTaTbl paccMOTPEHA 3BOJIOLUSA MEXAYHAPOAHOro pexnMa
3aWmTbl  kaumara. Bo BTOpoi 4acTu npoaHanv3vpoBaHbl puanyeckne
noc/eAcTBUSE MPUMEHEHMSA CIOPMUPOBAHHBIX YHUBEPCA/IbHBIX KITMMATUYECKMX
CTaHZapTOB, PaCKPbIT WX 3HAYUTE/bHbIA MPaKTUYECKMIA NOTEHUMas, nokasaHa
npo6bnema gucbanaHca COBPEMEHHOI rno6asibHOM KIMMaTU4eckoin nonmTuke.
B TpeTbeil 4YacTu npencTaBneHbl pesysibTatbl  UCCeA0BaHUS  «PasBUJIKU
NPUHATUS peLUeHuii», nepes KOTOPO CTOWUT MeXAyHapoAHOe COo06LLEeCTBO
HakaHyHe ouepeaHoi 30-ii KOH(epeHuun CTOpoH PaMouHOli KOHBEHUMM 06
n3meHeHun knmaTta (ganee — PKUIK).

4 International Court of Justice. Obligations of states in respect of climate change. Advisory opinion

of 23 July 2025. https://www.icj-cij.org/case/187
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1. BoNOLUS MEXAYHAPOAHOIO pPeXrnma 3alymThbl KiumaTa

B TeuyeHne nocnegHwx NATW fET BhepsBble 3a 6onee yem TpUALATUIETHION
NUCTOPUIO MEXAYHapo4HOro pexuma 3aliuTbl KaMmara Ha yHuBepcasibHOM
MEXNPaBuUTE/IbCTBEHHOM  YpPOBHE  ObliM  3adMKCUPOBaHbl  YCTAHOBKMU,
nocnegosaresibHO AUCKPeaAUTUpYoLLMe nuckonaemoe Tonmeo (MyAKoB, DHTUH,
2025c).

B 2021 rogy KC-26 KOHCEHCYCOM BCeX rocyapcTB MpuHaAia peleHe — Tak
Ha3blBaeMblii Knumatuueckuii nakT [Nnasro — B KOTOPOM Hapsigy ¢ doukcaumelt
KOMIMYECTBEHHbIX W BPEMEHHbIX NapamMeTpoB [106&/1bHON «HETTO-HY/1eBO»
YCTaHOBKW, BrepsBble Obl/I0 CHATO Taby Ha peryimpoBaHue 3HepreTuyeckmx
OTHOLLEHWIA B pamMKax r106asibHOI KAMMaTuyeckoin noBecTkn. B pewweHnn 6bina
3adoMKcnpoBaHa YCTaHOBKA Ha «noaTarnHoe cBopadvBaHue» (aHrn.: phase
down) «yroflbHOW 3NEeKTPO3IHEPTETMKN C HECOKPALLEHHbLIMU BbIGPOCAMMW» (AHM/1.:

unabated coal power)®.
B 2022-2023 rogax MexnpaBuTenbCTBEHHAA rpynna 3KCnepTtos Mo
n3MeHeHuo kumMata (ganee — MIOUK) npuHana poknaasl Lectoro

OLEHOYHOTO UMKNa, B KOTOPbIX OblAM  AWCKPEAUTMPOBaHbl BCE  BuAbl
MCKOMaeMoro TOMNAnBa, He TOMbKO Yroib. B 3TMx goknajax, OCHOBAHHbLIX Ha
noctynare 06 aHTPOMOreHHON NpupoAe M3MEHEHUs KIvMMaTa, BnepBble B ABHO
BblpaKEHHON dhopMe 6blna 3adiuKcMpoBaHa MpsiMasi CBA3b MeXAy 3aliuToi
KnvMMaTa OT aHTPOMOreHHbIX BbIGPOCOB MAPHMKOBLIX ra30B U HEOBXOAMMOCTbIO
KOPPEeKTUpOBKN 3aHepreTudeckux nonutuk (Myakos, 2023). Mockonbky MUK
ABMSAETCA YHUBEPCA/IbHOW MEeXNpPaBUTENIbCTBEHHOW CTPYKTYPO, OCHOBHble
BbIBOAblI €€ [A0KNaf0B YTBEPXAAKTCA Ha MOCTPOYHON OCHOBE KOHCEHCYCOM
ohuLmMasnbHbIX NpefcTaBuTeNeil Bcex rocygapctB. 1o 3Toli MpUYMHE OHM
chopmanbHO  SABASKOTCA M/I0A0OM  YHUBEPCA/IbHOTO  MEXNPaBUTE/IbCTBEHHOIO
Hay4Ho-nonuTuyeckoro cornacus (Nygkos, 2023).

MI3UK 3akpenunia yCTaHOBKM Ha COKpallleHMe MUCMOo/ib30BaHUsA B MUPE BCEX
BMAOB MCKOMAEMOro Ton/vBa. B kayecTBe Hay4yHO COI/lacOBaHHbIX CPEeACTB
[OCTWXEHNSI OCHOBHOI rnobasnbHOW TemnepaTtypHoii uenu (yaepxaHus pocta
cpefHeil Temnepatypbl Ha ypoBHe Hmke 1,5°C) 6blin 3akpenneHbl YCTaHOBKA
Ha JOCTUXEeHWE B Mupe cneayrowmux pesynsrartos k 2050 rogy:

—  «cywjecmseHHoe cokpawjeHue B8 06wWeM obbeme» UCMo/1b308aHus

BCex BUOOB UCKOMaeMo20 mor/iusa, npu CoOXpaHeHUU «MUHUM&/IbHO20

5 UNFCCC. (2021). Decision 1/CMA.3 Glasgow Climate Pact. Paragraph 20.
https://unfccc.int/decisions?f%5B0%5D=conference%3A4301
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Ucrosib308aHus»  «UCKOMNAeMo20 morn/iusa C HecokpaweHHbIMU
Bbl6pocamu» (aHrn.: unabated fossil fuels)®.

— «B CUeHapusix ¢ Haubosibweli BEPOSIMHOCMbLIO 02PaHUYeHUs]
nomernnieHus 1,5°C... 6e3 ucnosib308aHusi mexHosao2ul yiasausaHusi
U XpaHeHus yanepoda, Ucro/ib308aHue ya/si, Hehmu u 2a3a 00/MKHO
Cokpamumbcsi B8 CcpedHem Ha 100, 60 u 70 npoyeHmos
coomsemcmseHHo» (IPCC, 2022: Summary for Policymakers, 2022,
para. C 3.2).

WNcxoas us ucnonbayemoit MIFIVIK TepMUHONOMMK, COKpalLleHne BbIGPOCOB Y
NCTOYHWMKOB HE 3KBUBAJIEHTHO MOI/OLLEHNIO NapPHUKOBbLIX ra3oB U3 atMmocdepsl.
TexHonornyeckoe ynasnviBaHvWe U XpaHeHwe yrnepoga (aHrn.: carbon capture
and storage — CCS) OCYyLeCTBNAETCA Y WCTOYHUKOB [A71 COKpalleHus
thakTyeckoro obbema BbIGPOCOB: Y/aB/IMBAEMbIE MAPHUKOBbIE Ta3bl He
nonagalT B atMocdepy, a HanpasaslTCA B XpaHunuiie. B cBow oyepefb,
yCTpaHeHne Yr/eKUc/Ioro rasa uM3 atmMocdiepbl, B TOM YWC/Ie €ro npupogHoe
NOrNoOLWEHNe, HanpasfeHO He Ha COKpalleHue akTyaslbHbIX BblGPOCOB Y
UCMOYHUKOB, @ Ha YMEHbLUEHNE 8 amMOchepe KOHLEHTpaLM paHee nonasLumx
Tyfia NapHWKOBbIX ra3oB. YCTpaHeHue Yr/IeKMcoro rasa u3 atMocepsbl CyXuT
MEXaHM3MOM KoMMeHcaumun (6anaHcMpoBKM) TeX BbIOGPOCOB, 0O6LEM KOTOPBIX Y
WUCTOYHMKOB (PaKkTUYeCK/ He CcokpalleH, U Ans Hero B rnoccapum MUK
npegycMmoTpeHa oTtaenbHasi, otamyHas ot CCS, karteropusi: CDR — carbon
dioxide removal (F'yakos, 2023).

WckonaembiM TOM/IMBOM «C HECOKpalleHHbIMW Bblbpocamu», TO €cCTb
KNMMaTnyeckn-HenpmuemsnemMbiM, nogsiexatimm CBeAeHU0 K MUHumMymy, MIramK
cunTaeT «TOMAMBO, NPOM3BEAEHHOE W UCNosb3yemoe 6e3 BMellaTesbCTs,
KOTOpble  CYWEecmBseHHO  cokpawjarom  06beMbl  [apHUKOBbIX  2a308,
BbIOPAaCLIBAEMbIX B MeEYeHUEe XU3HEHHO20 YUK/1a, Hanpuvep, y/siasnusaroujux
90% wnm 6onee CO2 oT anekTpocTaHumii nam 50-80% OT PyrMTUBHbBIX
BbIGPOCOB MeTaHa NpU 3HEPreTUYECKUX NMOCTaBKax»'.

Takum o6pasoM, MapruHanu3npyeTcs posib YCTPAHEHUS NapPHUKOBbIX ra3os
n3 atMmocepbl, B TOM 4ucC/e NPUPOLHOro nornoleHns. Mo nornke MraviK, B
nepuog 4o AOCTUXEHUSA MAUPOBOrO «HETTO-HY/S1» PO/ib MPUPOLHOrO MOroLWeHns
CBOAMTCA K KOMMEeHcauunm b TexX BbIGPOCOB, KOTOPbIe TEXHOMOMMYECKN He
MOTYT ObITb CYLLLECTBEHHO COKpaLLEHbl Y UCTOYHWUKOB. Mofenu, paspaboTaHHble

Maparpacp C 3.2 «pesiome ANs NOAUTUKOB» Llectoro oueHouHoro obobuiatollero goknaga
MIaVIK. Lee, H., Romero, J. (Eds.) (2023). Climate Change 2023: Synthesis Report. Summary for
Policymakers. Intergovernmental Panel on Climate Change.
https://lwww.ipcc.ch/report/ar6/syr/downloads/report/IPCC_AR6_SYR_SPM.pdf

7 Lee, H.,, Romero, J. (Eds.) (2023). Climate Change 2023: Synthesis Report. Summary for
Policymakers. Intergovernmental Panel on Climate Change. P. 20, 28.
https://www.ipcc.ch/report/aré/syr/downloads/report/IPCC_AR6_SYR_SPM.pdf
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B pamkax akTyasibHbIX KMMaTUYeCKNX UCCNeaoBaHnii, LEMOHCTPUPYIOT, YTO AN
[OCTWXKEHNSI OCHOBHOWM  106aslbHOW  TemnepaTypHO/  LUenn  CcoKpallieHve
BbIGPOCOB OT O6LLEMMPOBOI MHAPACTPYKTYPbl MCKONAEMOro TOnanea y 1UcTou-
HUKOB [AO/IXKHO OCYLLECTBMIATLCA Ha YpoBHe He MeHee 95%, W TONLKO
oCTaBLUMECA MaKCUMyM 5% TeXHOMOrMyeckn HecokpalllaeMbliX BbIGPOCOB MOTYT
6bITb KOMMEHCMPOBaHbl YCTPaHEHUEM 3SKBUBA/IEHTHOTO O6beMa NapHUKOBbIX
rasoB 13 atMmoccpepsl (Bataille et al., 2025).

KommeHTMpys  LlecTtoir  oueHouHbli  goknag MIAUK,  agupekTop
SHEeprokMmMaTnyeckoin nporpamMmMbl LieHTpa MexayHapoAHOro 3KO/10rMyeckoro
npasa H. Paiw otmeTtnn:

Hayka He ocmassisem COMHeHul: Mbl HE MOXeM 60pombCs C U3MEHEeHUEM
KaumMama, He 0CmaHoBUB BCe HOBble He(hmsHbIe, 2a308ble U y20/IbHble POeKmbl
U He 3akpblg delicmsyrowjue 06bekmbl 006bI4U UCKONaemMo20 monausa. [Joknad
MI3VIK AR6 8 ouyepedHoli pa3 npedynpexoaem npasume/sibcmsa U Kopropayuu:
KaXObIli OeHb U KaxObili 0o/snap, fompadyeHHblli UMU Ha M000epPXKy U
3aKpern/ieHue 3KOHOMUKU, OCHOBaHHOU Ha UCKornaemMom morause, criocobecmsyem
pocmy yucna cmepmell u ywepba, a makxe yse/udqusaem BeposimHOCMb
npesbiweHus 1,5°C. HecrnocobHocmb coenacosams CBOI0 MO/IUMUKY U MPakmuKy
C HayyHbIMU  OaHHbIMU  Hedorycmuma C rnosuyuli npedomspawjeHusi
kamacmpogpudecko2o ywepba 0151 aodeli U naaHemsl, 4mo  s8/siemcsi
Ko/loCCa/IbHbIM ~ HapyweHueM U  g/1eyem 3a cobold pacmywull  puck
omsemcmseHHoOCMU®.

B koHue 2023 roga B peweHun KC-28, npuHATtom B ABy-[abu, 6bin
npoBo3rnaweH npusbiB  «iepelimu npoYs Om UCKONaeMo20 moriusa 8
3Hepaemuyeckux cucmemax» (aHrn.: transitioning away from fossil fuels in
energy systems) k 2050 rogy u yTpouTb YCTaHOB/IEHHbIE B MUPE MOLLHOCTU
B3 yxe k 2030 roay®.

PeweHne KC-28, BnepBble B WCTOpPUM MOCTaBUBLUEE 3HEPreTUYECKMUNA
nepexog «npodb OT  WCKOMaemoro TOM/MBa» B LUEHTP  [/106a1bHO
KIMMaTUYECKON MOMUTUKN U TOPXKECTBEHHO NPernogHeceHHoe 06LLeCcTBEHHOCTY
KaKk [OKYMEeHT, (hOpMa/lbHO 3aKpenuBLUMA «KOHey 3pbl UCKONaemoz20
monnuga»'®, Apko NPOLEMOHCTPUPOBASIO BbICOKYHD 3(D(DEKTUBHOCTL «3E/1EHOT0
Nno66u», OelicTBYIOWEro C ornsakon Ha MOA, ero cnocobHocTb gobuBaTbCs
pesynsTara He YAC/IOM, & YMEHUEM.

8 CIEL. (2023, March 20). IPCC sums up latest climate science: rapid fossil phase-out is surest path
to avoiding climate catastrophe, no time for false solutions.
https://www.ciel.org/news/ipcc-sums-up-latest-climate-science/

9 UNFCCC. Decision FCCC/PA/CMA/2023/L.17 of 13 December 2023. Paragraph 28.
https://unfccc.int/sites/default/files/resource/cma2023_L17_adv.pdf

0 UNFCCC. (2023). UN Climate Press Release. COP28 Agreement signals “beginning of the end” of
the fossil fuel era.
https://unfccc.int/news/cop28-agreement-signals-beginning-of-the-end-of-the-fossil-fuel-era
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HecmoTps Ha TO 4TO KOHA)epeHuus nposBogunace B  CTOAWLE
He)TeO6bIBAOLWErO FOCYAapCcTBa W Ha Hell MpUCYTCTBOBA/IO PEKOPAHOE
KO/IMYEeCTBO npeacTtaBuTenein HedpterazoBoro 6usHeca, ycunamsa OMNEK y6egutb
CBOMX Y/1I€HOB NPeaoTBpaTUTb NPUHATUE JOKYMEHTa, CoAepxallero Kakue-nnbo
CCbI/IKM Ha UCKonaemoe TOMMBO, & He TOMIbKO Ha 3MUCCUMN NapHUKOBLIX ra30B,
okasanuchb TueTHbiMu (Myakos, 2024, c. 360).

B TO e Bpems TEKCT peLleHusl, MNPUHATbIA MO MUToram COXHEWLWnX
neperoBopoB, 6GecrnpeLefeHTHO 3aTAHYBLUMXCA W3-3a CMOPOB, BO3HUKLLUX
MMEHHO B CBSi3W C (OPMY/IMPOBKO 06 3HEepreTMyeckoM nepexofe, okasacs
BecbMa 6/IM30K K BOCMPOWM3BELEHMIO HOPUANYECKUX pekomeHpauuii LleHTpa
MeXYHapOoAHOro 3KO/I0rMYeCcKoro npasa, onyo6/IMKOBaHHbIX MOYTK 3a MecsL, [0
KOHpepeHuun B chopmate goknaga C nokasaresibHbiM anurpacom — umTaroi
WUCNOMHUTENBHOIO Aupektopa M3A @. bupponsa cnegylowero coaepXaHus:
«[podomkamb Becmu defnla 8 chepe Heghmu U 2a3a rno-rpexHeMy, Hadesicb Ha
wupokomacwmabHoe BHeOpeHuUe mexHo/so2ull  yas/IusaHusi  yaaepooa,
Komopoe cokpamum 8b16p0OChkl, — MPOCMO ghaHmasusi»™,

KnoueBas, peasin3oBaHHas B MUTONOBOM pelleHun KC-28 pekomeHpauums
3TOr0 Aoknaga — [obutbes dmkcaumy yHMBEpCasibHOM [0rOBOPEHHOCTU O
nepexofe 4enosevectsa kK 2050 rogy npoyb OT BCEro MCKONaemoro TOnauMBea,
npuyem cpenarb 370 6e3 BK/IHOYEHUS OrOBOPKM «C HECOKpaLLleHHbIMU
BblGpocamu», 4YTOObl Yy)Xe He OCTaBMATb HU Masielillero npocTpaHcTBa A5
[AVICKYCCUIA MO NOBOAY COAEPXaHWsi AaHHOTO TEPMUHA, €r0 KOMIMYECTBEHHbIX U
KaQyeCTBEHHbIX XapakTepucTuk, W, r[naBHOe, 4ToObl BOOOLLE WCKIOUYUTD
BO3MOXHOCTb  OMpaB/blBaTb AO/ITOCPOYHOE MPOAO/DKEHME WCMO/b30BaHUA
Yr1eBOAOPOAHOrO Chipbsi NPV NOMOLLUM TexHOMornin CCS nam ero CMeLLnBaHns ¢
HU3KO3SMUCCUOHHBLIMW  3HEproHocuTenamn.  3dTa  [JOrOBOPEHHOCTb,  Kak
oTMevaeTcs B [OoK/1afe, BaXHa He TOMIbKO A8 3aluUThl KNMmara, HO Takxke An1s
60pbObl C PSAAOM <HEKNMMATUYECKMX» PUCKOB W OO/MHKHA OXBaTbiBaTb BCE
CTpaHbl, C TEM MOHUMAHUEM, YTO

pacwupeHue UHgpacmpykmypbl UCKONaemMo20 mori/iusa HeobxoouMo
HemMed/IeHHO npekpamums roscemMecmHo, HO 602ambIm,
ousepcuuUyUpPOBaHHbIM  CmpaHaM-fpou3sooumesisiM  UcKornaemozo
monsusa npudemcsi Kak MOXHO 6bicmpee CBEepPHYMb Mpou3Boocmso U
3Ha4umesIbHO  yBe/uYUMb  20Cy0apCmBeHHOe — (buHaHcuposaHue Ha
cripageodniusbiX — yc/a0B8USIX  O/11  2/106a/1bHO20  3HEep2emuyYecKo20
nepexoda'?.

1 CIEL. (2023). Oilchange report. Beyond abatement: securing a full phase out of fossil fuels at
COP28.
https://www.ciel.org/reports/beyond-abatement-securing-a-full-phase-out-of-fossil-fuels-at-cop-28/

2 |bid. P. 4-5.
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N3noxeHHas nocnefoBaTenibHOCTb  O(OPMIEHUS CLEHAPUA  «3e/eHOi
3HEpPreTMyeckoll  PeBOMOUMU»  HArMSAHO  AEMOHCTPUPYET  BUPTYO3HYHO
TEXHOMOTMI0 N06a/IbHOr0 ynpaBneHnsi: cHadasia Ha ypoBHe KC-26 6bina
cthopMupoBaHa TectoBas no3uumsa (Npu3biB K NOBCEMECTHOMY OTKa3y OT yrnis
«C HEeCOKpalleHHbIMU BbiOpOcamMus»), 3aTeM Ha ypoBHe MIOWK 3sta nosuvums
OblMa yXecTodeHa W pacliMpeHa: HanucaHa MOTUBMPOBOYHASA YacTb
«KNMMaTMyeckoro npuroBopa» yxe BCEM BuAam KCKonaemoro Tonnavea
«C HECOKpaLleHHbIMIN BblOpocamu», a peweHneM KC-28 6blna yTBEpXAeHa
pe30MTMBHAA YacTb «K/IMMaTMYECKOro NPUroBopa»: yCTaHOBKa Ha BCEOOLUMit
«nepexoq npo4yb OT UCKOMaemoro TOn/vBa», Tenepb Yyxe 6e3 OroBopku «cC
HecokpallleHHbIMY  BblOpocamu», KOoTopas ocTasnsna Obl  onpeaeneHHyo
rmékoctb. Cogepxawmecs B peleHnn KC-28 ycnosus, ksanuguumpyowme
YCTaHOBKY Ha «Mepexof Npoyb OT MCKOMaemoro TOMvBa», He WU3MEHAKT 3TO
obllee, 3afjaHHOe [AN1S BCeEX rocyaapcTs, HanpasseHwe nsuxeHus (Myakos,
OHTUH, 2025cC).

B KOHTEKCTe MpuvBEAEHHON XPOHOMOMMWN He BbITAAUT YAUBUTENbHLIM, UYTO B
umione 2025 roga MC nMpuHAM  KOHCYNbTAaTMBHOE 3aK/14YeHne, KOoTopoe,
cepbesHelilM 06pa3oM  YKpenvs MpasBoBOW (yHAAMEHT MeXAyHapOoaHbIX
Knumartumyeckux obasarenbCcTB, OTpaswio  GecrnpeuefeHTHO  HeraTMBHOe
OTHOLLUEHME K UCKOMaeMOoMy TOMNINBY.

MC paspyLumn WMpoKO pacnpocTpaHeHHble NpeacTaBieHns 0 «6e33y60CcTus»
MeXAYHapOAHOro Knumartuyeckoro pexuma. Cya npusHas, 4to HOpMbI O 3aluTe
KnMMata  BbITEKAOT He TOMbKO U3 MeXAYyHapOAHbIX  KIMMAaTUYeCKMX
cornaweHunii, Ho 13 ropasgo 60/1ee LUMPOKOro Kpyra LOroBOPHO-NPaBOBbIX U
06bIYHO-NPABOBbLIX WCTOYHMKOB, MOPOXAAIT CYLLECTBEHHbIE opuanyeckne
ob6sA3aTenibcTBa, HajefeHHble cTatycom “erga omnes” (B OTHOLUEHWUU
MeXayHapogHoro — coobwectBa B LUENOM), WX  HapyleHue  Bedver
MeXAyHapOoLHO-NPaBoOBY0 OTBETCTBEHHOCTb, @ CMNOPbI MO NOBOAY WX BbINOJIHE-
HUS MOTYT paccmatpuBaTbCs B MeXAyHapoAHbIX cyAax, NpeaycMOTPeHHbIX
NPUMEHUMbIMU UCTOYHMKaMK, B TOM uucne KoHseHumein OOH no mopckomy
npasy.

MC npusHan, 4to KIMmartuyeckne o06si3aTenbCcTBa CriefyeT TO/KoBaTb U
npuMeHATb B cBeTe peuweHuii KC u pgoknagos MIOMK. Mo oueHke Cypaa,
peweHnss KC MOryT BbINOMHATL (PYHKUMIO «10C/AE0yrUWUX Ccoa/1aweHul» n
hopMUpoBaHUA MexayHapoaHbIx 06bivaes™. [oknaabl MUK «npedcmas-
A5:0m cobol Hauy4qwyto O0CMYMHY0 HayyHyr UHOpMayur O MpuqUHaX,
Xapakmepe U nocnedcmsusix U3MEHeHUsT kaumamax*. CnepoBaTenbHO, OHU
o6nagalT  HecousMepumo  6ONbLIMM  AOKasaTe/lbHbIM  BECOM,  HEeXenu

3 International Court of Justice. Op. cit. Paragraphs 184, 288.
4 |bid. Paragraphs 74, 284.
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UCTOYHMKW, B  KOTOPbIX 3aliMLLI@eTcs asibTepHaTUBHAs  aHTPOMOreHHOoWN
ecTecTBeHHast Bepcusi r106a1bHOro NoTenneHns.

MC 3akpenun ”  YXeCTO4YW BbIHECEHHbI  KMCKONaemomy TOMUBY
«KIMMaTuyecknii  npurosop». [Maparpac 427 3akIl04eHnWst  ykasbiBaeT:
HEeNpUHSIMue 20Ccy0apcmaoM Hadsiexawux mep o 3awume K1umamuyeckol
cucmemMbl om BbIGPOCOB MaPHUKOBbLIX 2a308, B IMOM YHuc/e M0CPedcmsoM
rmpoussodcmsa u nompe6/ieHUsi UCKONaemMo20 mornsiusa, 8bldaqu /uyeH3ull Ha
passedKy uckornaeMoz20 mon/usa usiu npeoocmassieHusi cybecuduli Ha uckonae-
MOe mor/iuso, Moxem fpeocmasisims coboli  MexoyHapoOHO-MPoOMuUBo-
npasHoe desiHUe, MPUNuUCbIBAEMOE 3MOMY 20Cy0apcmsy».

Takvum o06pa3om, Cyf BOCMPOM3BEN HEraTBHOE OTHOLUEHWE K JIH060MYy
nuckonaemomy TonamBy (Tak e Kak B peweHun KC-28, 6e3 0roBopkum «c
HecoKpallleHHbIMY Bblbpocamu»). BpegoHocHbIM Ans knumara Cya Hassas He
TONbKO noTpebrnieHne, HO Takke MPOM3BOACTBO U (hMHAHCUpOBaHue
nckonaemoro Tonsmea. [lOCKONbKY Te3UC O BPefOHOCHOCTM HUYeM He
06YCNOB/MEH, HE MOCTAB/IEH HU B Kakue KayeCTBEHHbIE WM KONMYECTBEHHbIE
pamku, OH npuobpeTaeT yHMBEPCASIbHbI XapakTep: nouMeHoBaHHble Cyaom
BUAbl YINEBOAOPOAHON AeATEeNbHOCTN cyMTalTcs 6e3yCcnioBHO BPEefOHOCHbIMM
MOBCEMECTHO, B Kakom Obl rocygapctBe M B KakoM Obl 06beMe OHM HK
OCYLLECTBNANCD. OgHoBpemeHHO  Cyaom  3a/lokeHa  OCHoBa AN
hopmuposaHua npesymnuum NPOTMBO3aKOHHOCTU COOTBETCTBYHOLLEN
AesATenbHOCTW.

WNTak, 3a cpaBHUTE/IbHO KOPOTKWIA CPOK 6E3 N3MEHEHWSI OCHOBOMO/IAraroLLmX
MeXAyHapoAHbIX COrnaweHnidi 6bi/10 OCYLLEeCTBIEHO NOM3yyee pagukasibHoe
pedhopMmpoBaHMe  MeXAyHapoAHOro  pexuma  3aluTbl  kauvata.  OHo
BOM/IOTUIOCH B (DMKCALMU HA YHUBEPCA/TbHOM MEXNPaBUTE/ILCTBEHHOM YPOBHE
CTaHAapToB, COIMaCHO KOTOPbIM MPU3HAETCA KaMmaTnyeckas BPefOHOCHOCTb
MCKONaemoro Torn/mBa, HeobXoAMMOCTb CyLLLECTBEHHOMO COKPALLEHUS ero Aonm
B MWPOBOM 3HEPreTMyeckoMm H6anaHce C OAHOBPEMEHHbIM YBE/IMYEHUEM [0NU
B3, a nornoweHnio napHUKOBLIX Ta3oB W3 aTtMocdepbl OTBOAMUTCA
MapryHanbHaa yHKUMSA, CBOAALLAACHA K KOMMEeHcauuu nub TeX Bbl6poCcoB,
KOTOpble TEXHOMOMMYECKN He YCTPaHWMbl Y WUCTOYHWKOB. B chopmmposaHun n
3aKpenieHnn 3TuX CTaH4apToOB BaXKHYHO POJb Chirpasivi KpeaTuBHbIE HOPUCTDI,
aduchekTBHO  paboTalolime Ha  UAEOSION0B  «3€/IeHOW  3HEepreTUyeckol
peBO/IOLUN».

Ncnonb3ys obpasHoe cpaBHeEHWe, He ByAeT NpeyBe/MYeHneM ckasaTtb, 4To
nonsyyee pechopMupoBaHMe MeXAyHapOAHOro pexuma 3awmTbl Kaumara
OCYLLIECTB/IAETCA MO «NPUHLMNY XpanoBuKa»: «perynsatuBHas yaaBka» Ha wee
HedpTera3oBoii OTpac/M nocTynareslbHO, YBEPEHHO W YMEeNno 3aTarvsaeTcs,
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NpUYeM C KaxablM ABVWKEHUEM NET/s CTAaHOBUTCS BCe TYXe, a ocnabneHne He
ZlonycKaeTcs.

2. MpaBoBo 3ahhekT YyHUBEPCA/IbHBIX KIMMaTUYEeCKUX CTaH4apToB U
npo6nema gucbanaHca rnobasibHO KAMMaTUUYECKO NOMNTUKN

2.1. NpaBoBble nocneacTBusi  MPUMEHEHUS]  YHUBEPCA/TbHbIX
KNMMaTU4YeCKnx CTaHAapPTOB

YHvBepcasibHble KmmaTnyeckme cTaHfAapThbl obnagatoT 60NbLLUM
cTparermyeckuM BECOM, MPUMEHAITCA MEXAYHapOoAHbIMW OpraHu3aunsamu,
MCNOMb3YOTCA B KIMMATMYeCKOM CyAOnpou3BOACTBE, Maclitabbl KOTOPOro
NMOBCEMECTHO B MVpe YBE/IMUMBAIOTCH, M KOTOPOE, Kak NokasblBaloT HefaBHue
npeueaeHTtsl ECMY n BTO, CTaHOBUTCS YaCTbiO Y€ HE TOIbKO HaLMOHA/IbHO,
HO TaKkKe PEerMoHasIbHOM W MEeXAyHapoA4HON CUCTEM paspeLleHns Cropos
(Nypkos, 2024, c. 194-277).

B 3TOM CMmbICnie yHMBepca/ibHble KAMMaTuyeckue CTaHAapTbl MMEKT BCe
LWaHCbl NpeBpaTUTbCA B MOLLHOE U 3(eKTUBHOE «IOPUAMYECKOE OpYyXue
HOBOTO MOKOMEeHUs»™®.

Bo-nepBbIX, OHW MOIYT WCNOMb30BaTLCA [/ O0OOCHOBaHWA WCKOB O
BO3MELLEHNN KMMATMYECKOro yuepba M O KOPPEKTUPOBKE CYBEPEHHbIX
SHEProKMMaTUYECKUX NONUTHK.

Mockonbky 06bIYHO-NPaBOBOE — MPUMEHUMOE KO BCEM 6e3 UCK/YeHUs
rocygapcteaM — 00513aTe/IbCTBO BK/IKOYAET «/IPUHSIMUE BCEX MEpP, KOmMopbie
6bl1U B8 cunax 2ocydapcmasa, 07151 npedomspawjeHusi 3Ha4umesibHo20 yujepba
KkAumamuyeckoli cucmeme»*®, oHO NPeanoNoXUTeNbHO ByAeT TPaKTOBaTbCS Kak
nogpasymesaroliee HeobXO0AMMOCTb MOCU/IBHOTO OTKasa OT AeATeSIbHOCTU B
0651aCTN UCKOMAEMOro TOM/MBA, TaK Kak TOMbKO 3Ta [AeATeNlbHOCTb MNPSMO
Ha3BaHa MC 6e3yCc/I0BHO BPeOHOCHOI ANA KnuMara.

Cyabn MC BxaHgapu (MHamsa) n KnuenaHg, (CLUA) B oTaenbHoO aeknapaunm
counM HeobXOAUMbIM MONTW panblie W YTOYHUTb, 4YTO, MO WX MHEHWIO,
yKazaHHOe 006bl4yHO-NpaBoBOe 00f13aTenibCTBO  TpebyeT OT rocyaapcts
NPOBOAUTL PETYNATOPHYIO NOSIMTUKY, HANPaBMEHHYIO HA OTKa3 OT UCKONaemMoro
Tonnmea®’.

MexayHapofHble 06bl4an CBA3bIBAIOT BCE CTPaHbl MUpa, BHE 3aBUCUMMOCTU
OT WX Yy4yacTuss WM HeyyacTus B MEXAYHapOAHbIX  KAMMAaTUYEeCKMNX

5 Tygkos, W.B. (2024). Knumam: nogecmka 9dns BPUKC+. Qunnomatnyeckas akagemus MUJ
Poccuu. https://www.dipacademy.ru/press/doklad-klimat-povestka-dlya-briks/
1 International Court of Justice. Op. cit. Paragraph 409.
7 International Court of Justice. Joint Declaration of Judges Bhandari and Cleveland of 23 July 2025.
https://www.icj-cij.org/sites/default/files/case-related/187/187-20250723-adv-01-06-en.pdf
15


https://www.icj-cij.org/sites/default/files/case-related/187/187-20250723-adv-01-06-en.pdf
https://www.dipacademy.ru/press/doklad-klimat-povestka-dlya-briks/

cornalweHusix, cnegoBaresibHO, AaXe BbIX04 U3 3TUX COraleHnin He n3baenset
rocygapcTBO OT 6peEMEH BbINOSIHEHNST 0ObIYHO-NPABOBbIX 0653aTENbCTB.

Mogenupysi nNpuMMEHeHWe B KOHKPETHOM crnope 06blYHO-MPaBOBOro
06s13aTeNIbCTBa MO NPEeAOTBPALLEHMIO 3HAUYUTENLHOTO yuwepba KnMMaTnyeckoi
cucteme C€ ydyetoMm pewenuin KC, poknagoB MI3VK u 3akiiouenus MC,
BbIPUCOBbIBAETCS creayowas kKapTuHa.

McxoaHo npusHaeTcs, 4To rocyAapcTBO 06513aHO NPUHMMATL BCE MOCUSIbHbIE
Mepbl 4151 OTKasa OT K/MMaTM4YecKn BPeOOHOCHON AesTenbHOCTM B 06/1actm
McKonaemoro TonvBa.

[anee yctaHaBnuBaeTcs, caenaso Nn rocyfapcrBo C y4eTOM ero «Hayuo-
Ha/sbHbIX o6cmosimesibcms, nymeli u nooxodos» BCE, YTO 6bII0 B €ro cunax,
ONA Hagnexauwero Bkaga B obasibHble YCWIMS N0 «MePexody Mpoyb om
uckornaemMoeo mornauga B8 3HepP2eMUYECKUX cucmemax CcrpasedsiusbiM,
YrnopsiooYeHHbIM 06pa3omM, ycunusasi 0elicmsusi 8 3MO KPUMUYECKU BaXKHOE
decamunemue»'®,

B kauyecTBe [okasarenbCTB WCNONb3YyWTCA foknagabl MIOUK, kotopble
penpe3eHTaTBHO OTPaXalT WCTOPUYECKNE W aKTyaslbHble 3MUCCUOHHbIE
BKNaAbl KaXAoro rocyfapctsa B M3MEHeHWe kumara U OUKCUPYHOT LeneBble
KO/IMYECTBEHHbIE YCTAHOBKM MO COKPALLEHUI MCMOJIb30BaHNS WUCKONaemoro
TonamBa. Hanmume Tako MOLLHON Hay4yHOW [AoKaslaTeflbHON 6as3bl CTaBuT
MEeXAYHapOAHbIA Pexum 3aluTbl KMMaTta B YHUKa/IbHOE MOMOXEHWe cpean
APYrUxX MexayHapOAHbIX 3KO/IOTMYECcKUX pexmmMoB. OCHOBBIBASICb Ha Hay4HbIX
AaHHbIX MIAUK, rMnoTeTMyeckn MOXHO [EKOMMO3MpOoBaTb YHUBEPCAsIbHbIIA
CTaHAapT Ha HaLMOHa/bHbI YPOBEHB.

Mpn ycCTaHOBNEHMM HapyLIEHWs NOCMeACTBMA onpeaenstTca Ha 6ase
MEeXAYHapOAHOro 06bIYHOro npasa B 3aBUCUMMOCTU OT npeameTa ucka. Vicku o
KOMNeHcauum KnMMaTmyeckoro yuwepba, kak npusHaet MC, aBnstoTca Hanbonee
npo6remMaTtuyHbIMK, TaK Kak TOYHbIA pa3mMep KOMMEHcauuuW  CJI0XKHO
paccunTath. COOTBETCTBEHHO, 3aK1ablBAETCA CTUMY/ K Pa3BUTUIO MPaKTUKM
cTpaTtermyecknx MCKOB, HaMpaB/EHHbIX Ha MpeKpalleHne Bpeda NocpeacTBoM
KOPPEKTUPOBKM CYBEPEHHbLIX MOMNTUK U/WIM HA €ro BO3MELLEHME NOCPEACTBOM
pecTuTyumm nnm catmcdakumm.

MNcxoas n3 chopMMpPOBaHHbIX Ha HaUMOHA/IbHOM M PETMOHA/ILHOM YPOBHSIX
NnoaxofoB, CTpaTternyeckue UCKM Npu UX YA0BMNETBOPEHUN MOTYT MPUBOAUTL K
pasHbIM peLleHnsIM: KOHCTaTaumm HapylleHus (MArkuii BapuaHT), KOHcTaTaumm
HapylweHnss C npeanucaHMeM BHeApPUTb K OMpeAesieHHOMY CPOKY Wan
CKOPPEKTUPOBaTb LENeBO/ KIMMaTUYeCKUii mnokasartesb (CpeaHulii BapuaHT),

8 TMpuBefeHHble B KaBblukax LMTaTbl BOCMPOM3BOASAT YCMOBUS, KOTOPbIMK B pelueHun KC-28,

06CTaBeHO BbINOHEHVE YCTaHOBKM Ha «nepexoq npoyb OT NCKonaemoro Tonaveax».

9 International Court of Justice. Op. cit. Paragraph 454.
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KOHCTaTauuMm HapyweHus C TpeboBaHMEM O BHEAPEHWUM  LEeneBoro
KNMMaTMYecKoro nokasarens v npegnucaHveM BbIMONHUTL 3TOT MoKasaTesb
(KecTKuiA BapuaHT).

YctaHOBKa Ha «nepexof, npovyb OT WCKONAeMoro TOM/MBa» MOXET ObITb
TaKkkKe WHKOpPNopupoBaHa B  KOHBEHUMOHHOE 065A3aTefibCTBO, KOTOpoe
CBA3bIBAET TO/IbKO YHACTHNKOB MEXAYHAPOAHBIX KNMMATUYECKNX COrMTalleHnii.

KoHBeHUMOHHOEe 0653aTeNlbcTBO  TpebyeT 0T YYaCTHWKOB pPerysisipHoro
O6HOB/IEHNA OnpefensemMbliX Ha HauMOoHa/IbHOM YPOBHE BKMafoB (fanee —
OHYB) ¥ NpuvHATMA Mep MO MX BbINOSHEHWMIO. MC MOACHWN, UYTO «YPOBEHb
ambuyul, komopbil Oo/mkeH 6bimb ompaxeH B8 OHYB, He ocmas/ieH
MO/IHOCMbIO Ha YCMOMPEHUE y4dacmHukos», OHYB aomkHbl 6bITb CNOCOGHBLI
BHOCWUTb afeKBaTHbIl BKMag B AOCTMXXEHME OCHOBHOI TemnepaTtypHOi uenu, un
yyaCTHUKaM HafnexuT npunarate «s8ce ycusnus» (aHrn.. best efforts) K
BbinofHeHMio OHYB®. [eHepasbHblii cekpeTapb OOH A. TyTeppull yxe
nocrnewmnn obpaTtuTbCsi KO BCEM CTpaHam C MPOCbOOli BK/IUUTL YCTAHOBKY Ha
«nepexof, nNpoyb OT WUCKOMaemoro TorsiMeBa» B CBOM HoBble OHYB,
npeaycMOTPEB B HWX M/laH [AENCTBUIA MO CBOPaYvMBaHUIO YINEBOLOPOLHOM
fLesTensHocTn 2,

BO-BTOpPbIX, MPUCBOEHHBIA MeXAYHapPOAHbIM KIMMaTMYecknMm obs3aTenbeT-
BaM cTaTyc “erga omnes” MO3BONSIET /I0OObIM rocygapcTBaMm W rpynnam
rocyfapcts, AeWCTBys B MHTepecax BCero MeXAyHapo4HOro coobuiecTsa,
NPUMEHATb K MpegnonaraeMbiM — HapyLwuTensaMm  Mepbl  UMMNIeMeHTauum
MeXAyHapoAHO-NPaBOBO OTBETCTBEHHOCTY.

Peub umgeT o0 BBeAEHMM MPOTMB  NpeAnonaraembiX HapylmTenei
OfHOCTOPOHHMX OrpaHNYUTENbHBIX Mep, He NPeaycMOTPeHHbIX YcTaBom OOH?,
Bbicoka BEPOATHOCTb TOrO, 4YTO 3TON BO3MOXHOCTbIO He NpemMuHeT
BOCMO/Ib30BaTbCcs EC, arpeccMBHO MPOBOAALLMA «3€MEHbIA KYpC» U UMEIOLLMIA
ambuumm ctatb r1o6abHbIM IMAEPOM B 3TOW cdepe.

B-TpeTbux, yumTbiBas oTCcyTCTBME npaBoBbIX  GapbepoB AN
MEXO0TPac/ieBOro MNPUMEHEHNs YHUBEPCASIbHbIX KAMMAaTMYEeCKMX CTaH4apTos,
OHV MOTYT MCNO/b30BaTLCA B 9KOHOMUYECKUX OTHOLLEHUAX ANA Nerutumaummn
OVICKPVMUHALMOHHOIO OTHOLLEHMS K MCKOnaeMomy TOnauBy U npediepeH-
LnanbHOro OTHOLLEHUA K BU3.

[vckprMuHaumsa cnocobHa nNpuHMMAaTb camble pa3HoobpasHblie (DopMbl,
BK/OYAA OT3bIB CYLLECTBYIOLMNX M 3anpeT HOBbIX YINIEBOAOPOAHbIX NIULEH3NA,

2 International Court of Justice. Op. cit. Paragraphs 245, 270.
2L Mishra, V. (July 22, 2025). UN's Guterres declares fossil fuel era fading; presses nations for new
climate plans before COP30 summit. United Nations.
https://news.un.org/en/story/2025/07/1165460
2 O ponu 06sa3aTenbCTB “erga omnes” B KOHTEKCTE OAHOCTOPOHHWX OrpaHWuMTE/IbHbIX Mep CM.:
lyakoB 1 OHTWH (2025a).
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pacTopxeHve AeNCTBYOWMUX U 3anpeT HOBbIX YI1eBOAOPOAHbIX AO0NTOCPOYHbIX
KOHTPaKTOB, yBSA3blBaHWE (PMHAHCOBO-TEXHOMOTMYECKOrO  COAENCTBUS
pasBmBalOMMCA CTpaHaM C WX OTKa3oM OT WCKOMaemoro TonaveBa W
06sa3are/nibHbIM Nnepexogom Ha BAD.

JTO nocneacTene — neruTuMauust AUCKPYMUHALMOHHOMO OTHOLIEHUS —
B NPaKTUYECKOM K/toHe MOXET oKa3aTbCs Hanbonee cepbesHbiM. B otinuue ot
JONTOr0 M [JOpPOroro  KAMMaTMYeckoro CyAonpovM3BOACTBA B OTHOLLEHWM
rocygapcTB-HapywmTeneii u B OTMUME OT BHECYAEGHOro NMpUMEHEHUS K HUM
OJHOCTOPOHHMX CaHKUMIA 3a HapylleHne KIMmaTuyeckux 06a3aTenbcTB erga
omnes, pOuckpyMyHaumsa OyneT cdpokycnpoBaHa He Ha cybbekTax, a Ha
06bEKTE — MCKONaeMoM TOM/IMBE, U OCHOBBIBATLCH OHa OyAEeT He Ha Te3nce o
NPOTMBO3aKOHHOCTW YI/IEBOAOPOAHON L[EATENbHOCTM, KOTOpPbI HEO6XO4UMO
6bI10 6bl [JOKa3biBaTb B KaXAOM KOHKPETHOM fJefne, a Ha Te3uce O ee
6€e3yC/I0BHOW BPEAOHOCHOCTU A/1S1 3K3UCTEHLMAIbHO BaXKHOM K/IMMAaTUYECKON
CUCTEMbI, — Te3nce, KOTOpPbIA, Byayun chopmynmpoBaH B LLlecTom oueHOYHOM
poknane MUK n noggepxaH B pewseHun KC-28, nonyyuunn npusHaHne MC n
6yaeT Tenepb NPENOAHOCUTLCA Kak YHMBEPCasIbHbIA cTaHdapT. Takum 06pa3om,
NEernTUMHOW AnNCKpUMUHaLMSA OyaeT 06bABNATLCA NO TOM NPUYMHE, 4TO OHa
onpaBgaHa My6MAnYHbIM 3KOMOro-KNMMaTUHECKUM MHTEPECOM, KOTOPbIA Hay4yHO
BEpUMLMpPOBaH 1 onLMasIbHO MPU3HAH BCEM MeXAyHAapPOAHbIM CO0OLECTBOM
rocygapcrs.

B 3TOin e noruke 6ygeT onpaBAblBaTbCA MapruHanmsauns nNprupoaHbIX
peweHunii. OTKa3 OT MX NOMHOLEHHOTO yyeTa, B TOM 4ucC/e B KayecTBe 6asmca
ONs  BbiNycKa JIMKBUAHbIX YINEPOAHbIX €AMHUL, W B KadecTBe CPeAcTB
HelTpanusauuy yriepogHoro cnefa npoaykumMm 6yaer npenogHOCUTLCH Kak
NernTUMHOE pelleHWe B KOHTEKCTE YHMBEPCaslbHOM, Hay4yHoli Bepudu-
LMPOBaHHON YCTAHOBKM Ha «Mepexos Npoyb OT MCKOMaeMOoro Tonnea.

Mpy NOABNEHUN PEasibHbIX SKOHOMUYECKMX N TEXHOMOrMYECKNX NPEeAnochl-
NIOK K CTPYKTYpPHOMY W3MEHEHMID MMUPOBOIO 3HEPreTUYeckoro 6asaHca,
O KOTOpbIX kak 06 yxe cBepLumBLieMcs dakTe rosopaT M3A n CekpeTtapuar
OOH, 3TOT MHCTPYMEHT NETMTUMHON AUCKPUMUHALMK GyAeT 3aAelicTBOBaH Ha
MOMHYH0 MOLLHOCTb B LeNsAxXx O060CHOBaHWA WCKYCCTBEHHOIO, YCKOPEHHOro
aAMVNHNCTPATMBHO-KOMaHAHOIO YHUUTOXEHUSI OTpac/ay 1nckonaemoro Tonavea ¢
NOMNbITKOM NEPenoXnTb COMyTCTBYIOLME OMHAHCOBBLIE PUCKM Ha rocyJapcTBa —
3KcnopTepb! YIEBOAOPOAHOIO Chipbs U Ha He(pTEra3oBbIX NHBECTOPOBZ.

% Tygkos, W.B. (2024). Knumam: nosecmka 07151 BPUKC +. [unnomatudeckas akagemus ML
Poccuu. https://www.dipacademy.ru/press/doklad-klimat-povestka-dlya-briks/
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2.2. Mpobnema AucbanaHca COBpPEMEHHOIA rnobasnbHo
KNMMaTMYEeCKOi NOMUTUKN

MputoM 4TO MOCNEACTBUS MPUMEHEHUS YHUBEPCA/IbHBIX  KMMAaTUYECKUX
CTaHAapToOB, KakK MNoka3aHO Bbllle, SABAAKTCA CTpaTernyeckn 3HaYUMbIMU,
OTKPbITbIM OCTaeTCsl Hambosiee BaXKHbIA U camblii AUCKYCCUOHHBIA BONPOC: Kak
KOHKPETHO AO/mkHa ObITb pacnpefeneHa Mexay rocygapcrBamy Harpyska B
BbIMO/IHEHNM UMW MEXAYHAPOAHbIX KNMMaTUYeckux 06s3arenibcTB?

3aknoyeHne MC He paeT oOTBeTa Ha 3TOT BOMPOC, OCTaB/As €ro B
NnoABELLEHHOM COCTOSIHMM. 3a MpuHUMnamMmn obLyein, Ho auddepeHLMpoBaHHON
OTBETCTBEHHOCTM, CNpaBef/IMBOCTM, YCTOWYMBOIO pPasBUTUS U MPeaoCTOPOX-
HOCTU, KOTOPbIE, KaK OXMAA0Ch, MOrK Gbl faTb K/THOY K OTBETY Ha 3TOT BONPOC,
MC He npusHas cnocoGHOCTU MOpoXAaTb CaMOCTOATE/IbHblE HOBbIE HOPMbI
MexayHapogHoro npasa. OH OTBE/T UM BaXHYl, HO BCMOMOraTesisHyl posb
PYKOBOASILLMX NPUHLMNOB MO TO/IKOBAHWIO 1 NMPUMEHEHNIO B KOHKPETHbIX Aerax
yXXe CYLLECTBYHLLMX 06bIYHO-NPABOBLIX 1 JOrOBOPHO-MPABOBbLIX HOPM.

OpgHako Cypa o6olien CTOPOHOM K/4eBOM acnekT AudichbepeHumanmn:
NUCTOPNYECKYID  OTBETCTBEHHOCTb  Pa3BUTbIX CTpaH 3a aHTPOMNoreHHoe
U3MEHEHUE Kumarta B Nepuoj C Havasa NPOMbILIEHHOV peBoaLun A0
NosIBNEHMS  MeXAyHapo4HO-NPaBOBbIX 0053aTeNlbCcTB N0 3aWyTe Kaumara.
VIMEHHO Ha 3TOM BpEeMEHHOM OTpe3ke B aTmocdiepe 6bl1 HaKoMnJeH OCHOBHOM
06bEM aHTPOMOreHHbIX NAapPHMKOBLIX FAa30B, CMPOBOLMPOBABLLWNIA, B MOHUMAHUN
MIAUK, rnobanbHoe noTensieHne, Ho X03ACTBEHHAs AeATEeNIbHOCTb YENOBEKA,
Bbi3blBalOLass WM3MEHeHWe KavMata, Torja  HUKaK  lopUauYeckn  He
orpaHMyvMBaniacb W 6Oblfla MOMHOCTLIO MpaBoOMepHON. [MpusHaBasi OTBETCT-
BEHHOCTb 3@ KAMMaTW4eckuii Bpend, MPUYUHEHHbIA  TO/IbKO  MEXAy-
HapoAHO-NPOTMBONPAaBHON AeATenbHOCTblo, Cya Tem caMbiM  (DaKTUYeCKM
WCK/TIOYNT UCTOPUYECKYHD OTBETCTBEHHOCTb 3a OCHOBHOI Bpef, HaHeCEeHHbIl
KNMMaTU4ecKkoih cucTteMe MpaBOMEpPHON [LEeATeNbHOCTbI0 Pa3BUTbIX CTpaH.
B cBA3M C 3TUM, Kak ykasblBaeT cyabsi Honbte (FepMaHus), 3ak/iuveHne He
[O/MKHO MOPOXAATb «O06MaH4uBbIX HaodeX0» Ha KOMMEHCaLU0 UCTOPUYECKOTO
KIMMaTUYecKoro yuiepba?,

HeyanBWTENbHO, YTO KOHCY/NLTATUBHOE 3ak/oueHne Cyaa, XoTa oopMasibHO
6bI10 MPUHATO €A4UHOINACHO, B peaslbHOCTU BbI3BAI0 KPUTUYECKME 3amMeyvaHns
CO CTOPOHbI psija Cyael, npexae BCero, U3 pasBUBAlOLLMXCS rocyfapcTs. Tak,
cyabsa Cro3 (KHP) KpuUTUKyeT 3ak/todeHne 3a He060CHOBaHHbIN 0TKa3 NpUHLUMNY
o6Lerl, Ho aAMddepPeHUMPOBaHHON OTBETCTBEHHOCTU B CaMOCTOSITE/IbHOM

24 International Court of Justice. Declaration of Judge Nolte.

https://icj-web.leman.un-icc.cloud/sites/default/files/case-related/187/187-20250723-adv-01-07-en.
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HOPMaTUBHOM 3HAYeHWUW, OCNABNAIOLLMIA €r0 Posb, a Takke 3a HEMNMONMHOLEHHbIN
yyeT npuHUMNa YCTOWYMBOTO pasBuUTUS U HEO6XOAMMOCTM  obGecrneyeHus
BHYTPW-MOKONEHYECKOIA crnpasen/iMBOCTH Mexay pa3BUTbLIMU "
passuBaloWmMUca cTpaHamn®. Cyaba HOcyd (Comanu) ceTyeT Ha To, 4to MC
NPOSBUN «3KCMpeMasibHbIU hopMasiudM» N YKIOHUACA OT (DOPMY/IMPOBaHUs
KOHKPETHbIX napaMeTpoB AuddepeHLMpoBaHHON OTBETCTBEHHOCTU, KOTOPYHO
passBuTble rocygapctea HecyT 3a CBOM UCTOpUYECKME 3MUCCUU nepes
passuBalWMMNCA W Havubonee YA3BUMbIMM OT  M3MEHEHUs  Kavumara
rocynapcteamn.?® Cyapst CebyTuHae (YraHga) ykasbiBaeT Ha To, uto MC
HeaZilekBaTHO paccMmoTpen npobnemy aucbanaHca Mexay OCHOBHbIMM
IMUTEHTAMWM  NAPHWKOBbLIX TA30B W CTpaHaMu C  He3HauyuTe/lbHbIMK
HaKoMMeHHbIMK amuceusMn.?” Cyabst Tomka (CnoBakus) nonaraet, 4to MC
NPOsiBU IOPUANYECKMIA aKTUBM3M, BbIAAA 3a Npedesibl NOoCTaB/IEHHbIX nepeg
HUM BOMpPOCOBZ,

BbiBeas passuTbie CTpaHbl M3-Nog Hambosnee onacHoro yaapa, Cya octasun
BOMpoC 0 AuddchbepeHumalmm  MEXCTPaHOBOIO pacnpefeneHvus  6pemeHn
BbIMO/IHEHNA  K/IMMATUYeCKMX 006A3aTeNbCTB  A/19 paspelleHnuss OHUM K3
cnepyoLwmx cnocobos: NyTeM NepPeroBopos, KOTOPble NPUBEAYT K YHUBEpPCa/lb-
HOMY MEeXrocygapCTBeHHOMY KOHCEHCYcy, /iMbo nyTeMm cyaebHbix pasdupa-
TeNbCTB, KOTOPble BOMJIOTATCH B PELUEHUAX MO KOHKPETHbLIM Aenam.

MeperoBopHbI MyTb BBUAY KpUsuca r106anbHON KNMMaTuyeckol NomTukm
Ha TekyLleM 3Tane BbIMNAANT HepeasIMCTUYHBIM.

CyaebHblii nyTb, GyAyun PeasIMCTUYHBLIM, BbIFISANT HEONTUMA/IbHLIM MO
cneayowum npuynHam.

Mpexne Bcero, MexayHapogHOe npaBoCyAue He noAxoAuT Ha  posib
perynatopa YyBCTBUTESbHbIX BOMPOCOB B cthepe CYBEPEHHbIX
3HEProkIMMaTnuyecknx nonuTuk. Kpome TOro, npaktuka MOXET pa3BMBaTbCA
HernocneaoBaTeNibHO, YTO CO3aeT CYLLEeCTBEHHbI hakTop HeNpeacKasyemMocTy.

Cepbe3HenwniAi puck COoCTOMT B TOM, UYTO B HOPUAMYECKOW M/IOCKOCTU
Npon3oiaeT 3po3usi, pasMmbiBaHMe M pasdasiaHCMpOBKa MpuUHUMNA O6LLEeR, HO
AndbdhepeHUMpoBaHHO  OTBETCTBEHHOCTW: €€  «o6Wmuit» 1 «auddepeH-
LUMPOBaHHbIV» 3N1eMeHTbl OyayT pasbefMHeHbl. YHUBEPCA/IbHbIE KIMMaTnyeckme
cTaHzapThbl, KOTOpble CPHOPMYNNPOBAHBI YXKE [0CTATOYHO KOHKPETHLIM 06pa3omMm,

% International Court of Justice. Separate Opinion of Judge Xue.
https://www.icj-cij.org/sites/default/files/case-related/187/187-20250723-adv-01-04-en.pdf
2 International Court of Justice. Separate Opinion of Judge Yusuf.

https://www.icj-cij.org/sites/default/files/case-related/187/187-20250723-adv-01-03-en.pdf
27 International Court of Justice. Separate Opinion of Vice-president Sebutinde.
https://www.icj-cij.org/sites/default/files/case-related/187/187-20250723-adv-01-01-en.pdf
2% International Court of Justice. Declaration of Judge Tomka.
https://www.icj-cij.org/sites/default/files/case-related/187/187-20250723-adv-01-02-en.pdf
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O6yayT MPUMEHATLCSA KakK aBTOHOMHblE HOPMbl MpaBa KO BCEM rocyfapcTsam
(«0b6Lass OTBETCTBEHHOCTb»), a AunddpepeHumaums («auddepeHumpoBaHHas
OTBETCTBEHHOCTb») — Hapsfy C YCTONYMBLIM pasBUTUEM, CNPaBEL/IMBOCTLIO 1
NPefoCTOPOXHOCTbI0 — OCTAHETC abCTPaKTHOW KOHUenuuen, nuweHHoW
KOHKPETHOTO cofepxaHusi. VIcktoyeHre cocTas/ifioT Te HEMHOrme cy6CcTaHTuB-
Hble acnekTbl AundypepeHumaum, KoTopble yxe npAMo 3adukcrpoBaHbl Ha
KOHBEHLIMOHHOM YPOBHE: MpaBO pa3BMBAIOLLMXCA CTpaH Ha 6onee nosgHee
NPOXOXEeHne Muka BbIOGPOCOB MapHUKOBbLIX ra3oB M 0643aTe/IbCTBO Pa3BUTbIX
CTpaH oOkKa3blBaTb pa3BMBalOLMMCA CTpaHaMm (OMHAaHCOBO-TEXHOMOMMYECKOe
cofencTeme 4519 HU3KO3MUCCUOHHOTO PasBUTUS.

Mpn Takom packnajge, a UMeHHO ero, Kak rnokasaHo Bbllle, UMEelT B BUAy
NOEoNorn «3e/1eHON 3HepreTMHYecKoi PeBOoLMM», Mepexos OT UCKONaemoro
Tonnvea K B/ ctaHOBUTCH 06A3aTE/IbCTBOM KaXKA0ro rocyapcTsa ¢ Tem SinLlb
OT/IMYMEM, YTO pa3sBMBalOLLMECs rocyfapcTsa Brpase OCYLUECTBUTL €ro nosxe,
a pasBuTble rocygapctsa [O/MKHbI MM B 3TOM TMOMOYb JeHbramn U
TexHonornamn. OnepaumoHHbIe BOMPOChI, B TOM YMC/IE HACKO/LKO MO3Xe MOXET
6bITb OCYLLECTB/IEH NEepexos, KakoBbl HAUMOHa/IbHbIE BO3MOXHOCTW U YC/10BUS,
KakoBbl KO/IMYECTBEHHbIE NapameTpbl TpebyemMoro CokpalleHuss B UCNoMb30Ba-
HWM MCKonMaemoro Tonsavea W T.M., CTAHOBATCA BOMPOCaMu BTOPOro nopsaka.
Hekotopble M3 HWMX MOryT ObITb paspelleHbl Npu MOMOLLM  NOC/ESHNX
JOCTWXKEHWU A COBPEMEHHOM KIMMAaTMYeCKOW Hayku, OCBOMBLUEA METOAUKY
MOZENVPOBaHUA 1 OEKOMMO3MLUUW  YHUBEPCa/IbHbIX — CTaH4apToOB  Ha
HaLVOHa/bHbI YPOBEHb.

dopmupyeMblii  Npu  TakoM packnage o6wwuii OnA  BCeX rocyAapcrs
YHUBEpPCa/IbHbIN CTaHAAPT nepexoga OT UCKoNaemoro Tonsmea YKpensasercs, To
eCTb «O00Lliasn OTBETCTBEHHOCTb», HAMOMHAACL KOHKPETHbIM COAepXaHunem,
CTaHOBUTCA peasibHON. JudhdepeHumaums, B CBOK o4yepefb, BbiXonallnsaeTcs,
ocnabnsetcs, CBOAUTCS K KOHBEHLMOHHOMY MUHUMYMY, @ B YacCTW, HEe MOKPbITOW
3TUM  MVHUMYMOM, OTNPaB/sEeTCHd B «MpPaBOBOE YUCTUIWLLE» BMECTE C
abCTpaKkTHbIMK  MPUHUMNaMKU  CripaBef/IMBOCTY, YCTOMYMBOIO pasBuUTUA W©
NpefoCTOPOXHOCTN, TO ecTb «AuddepeHUpoBaHHass OTBETCTBEHHOCTb»
CTaHOBUTCH (hOpMasIbHON.

B cBA3M C 3TVM BO3HMKAET BOMPOC: €CNW TakoW, ycTpavBaloLmii NAe0n0ros
«3€/IEHOI 3HEPreTMYecKo peBONOLUUM», packnaf CTAHOBWUTCS HOPUANYECKM
BO3MOXHbIM, OTPaXXaeT /M OH B [e/iCTBUTENIbHOCTM TO, O YEM [0roBOPW/INCH BCE
rocyfapcrtsa, npuHMMas yHMBepCcasibHbIM KOHCEHCYCOM pelueHna MUK u KC?

Mo 3aTomy noBoAy eCTb BECOMble COMHEHWUs. OHW BbITEKAIOT HE TOSIbKO U3
KPUTUYECKNX MHEHWIA, 03BYYEHHbIX psgom cyaeih MC B Xo4e KOHCYNbTaTMBHOIO
pasbupartensctBa. Kak cyabu, (hopMasibHO eAMHOrIacHoO NporonocoBasLumne 3a
NPUHATUE 3aK/IOYEHUS, HO BbICKA3aBLUME B €r0 OTHOLUEHWU KpUTUYeckune
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3ameyaHuns, Tak U oduumanbHble NpeacTaBuTeNn rocynapcts, QOPMasibHO
noagepXaBLume yHMBepcasbHbId KoHceHcyc MITAVIK n KC, B geiAicTBUTENBHOCTY
He (hakT, 4TO OTpaswIn TeM cambiM peasibHoe W MOMHOLEHHOe cornacue
npeacTasfisemMbIX UMW rOCyAapcTB U rOCyAapcTB, B rPaXAaHCTBE KOTOPbIX OHU
COCTOAT.

Mpucywas MexayHapoaHOMY pPexuMy 3alluuTbl KaMMaTa «KOHCTPYKTUBHasA
[ABYCMbIC/IEHHOCTb», Npo6nieMa «TpyAHOCTeli nepeBofa», NPWBLIYHOE AN
HEKOTOpPbIX rocydapcTB BocnpusTne peweHnin KC u  pgoknagos MIOKMK
UCK/TIOUUTENBHO KaK HeobsA3aTeslbHbIX [OKYMEHTOB NOIMTUYECKOTO U Hay4YHOro
COTpyAHMYECTBA, He  OrpaHuWyMBaioWMX  CYBEPEeHHYI  AMCKpeum B
3HEeprokMmMaTnyeckoin cdepe, M3GbITOUHbIA pacyeT Ha 3aluTHY cuiy psga
NPUHLUMNOB (B TOM Yncne obueil, Ho audhdepeHLMpOBaHHON OTBETCTBEHHOCTH),
CBfI3aHHble C 3TUM YNyweHuss B [Ny6OKOA M LENOCTHOW HopuanYecKom
aKcnepTn3e NPUHUMAEMbIX MHOTOCTPaHUYHbIX AOKYMEHTOB — BCe 3TU (DaKTOpbl
MOTyT CBWAETE/NLCTBOBATL O TOM, YTO, MPOMOMYaB npu oOpMUPOBaHMM
YyH/BEpPCA/IbHOrO KOHCEHCyca, nNpeacTaBuTeNn rocyfapcts B peasibHOCTU
noggepXann He CTO/bKO caM npep/laraemblii - TEKCT, CKOJIbKO  CBOIO
WHTepnpeTaLlmio TekcTa.

CnoxHo, Hanpumep, NpeacTaBuTb, YTO BCe rocyAapctBa — 3KCnoprepsbl
YrN1€eBOAOPOLHOIO Chipbs B AEACTBUTENLHOCTY COMMacuUnCh Obl C TEM, UYTO KX,
3achmkcrpoBaHHoe B pelleHun KC-28, HamepeHne BHECTW MOCU/bHLIA BKNag, B
rnobasbHbI «Nepexos Npovb OT UCKONAaeMOoro TOM/MBa» MOXET MPeBPATUTLCS
B 4YacTb WX O06bIYHO-NPABOBOIO >ECTKOro 06s3aTeNbCTBa, KOHTPONb 3a
BbINO/IHEHNMEM  KOTOPOro  AefierMpoBaH  MeXAyHapo[HbIM  opraHam no
paspeLLeHunto Cropos.

Bblno 6b1 TPYAHO NOBEPUTH, YTO, NOAAEPXaB BbIBOApI LLIecToro oLeHo4Horo
poknaga MIAMK o0 HeobxoAMMOCTM  3HAUUTENILHOTO  COKpalleHus B
ncnonb3oBaHUM uckonaemoro Torsimea K 2050 rogy, Bce rocygapctBa —
3KCNopTepbl YINIEBOAOPOAHOIO Cbipbsi B AEWCTBUTENILHOCTY COTMACU/IUCE C TEM,
yTO Tenepb WX NPOAYKLUMSA MOXET ObITb IEMMTUMHO NOCTaB/IEHA «BHE 3aKOHa» B
MEXAYHAPOAHbIX 3KOHOMMYECKMX OTHOLIEHUSX W 4YTO NPOTUB Hee nop
npessioroMm 3awmTbl My6/IMYHOr0 3KOMOrO-KIMMATUYECKOro MHTepeca MOryT
ObITb pa3BepHYTbl BCEBO3MOXHbIE OrpaHUYEHUs U 3anpeThbl.

AHaIorMyHbIM 06pa3oM BpSL NI MOXHO NPeanonoxuTs, 4To Poccus, rae go
CYX NOP B MOSIMTUYECKNX, AE/0BbIX U HAYyYHbIX Kpyrax BefyTCA akTUBHbIE CMOPbI
06 aHTPOMOreHHON npupoAe W3MEHEHWS Kaumarta, C BbICOKMX TpUOBYH
03BYYMBAETCHA pe3kas KpUTMKA «3eNeHON 3HepreTnyeckori peBonuun» u
ohmumnanbHo AenaeTca crtaBka Ha MpUpoAHble peLleHWs Kak Ha OCHOBHOE
CpefCcTBO K/IMMaTUYECKOl NOSMTWKK, OEACTBUTENIbHO coracunack 6bl ¢ Tewm,
4yTO NpeaycmoTpeHHan LecTbiM oueHoYHbIM Aoknagom MIAVIK npuopuTesauus
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hyHKUMM COKpaLLeHNss BbIGPOCOB Y WCTOYHWMKOB M MapruHanusaums yHKLum
NorfIoWEeHNA MapHUKOBBLIX ra30B U3 aTtMocdepbl ABASETCS CTaHAapToM,
o6LLeNpUMEHUMBIM KO BCEM rocygapcTBam. Takoe cornacve paBHO3Ha4yHO
cornacuio  Ha  (hakTuyeckoe OTK/IOHEHME OT  MpUHUMNAa  NOCTOSAHHOrO
cyBepeHuTeTa Hafg nMerLwmMncs y rocygapcraa
NOrNoTUTENIbHO-HAKONUTE/TbHLIMA ~ CMOCOOHOCTAMM ~ 3KOCUCTEM,  MOCKO/bKY
BO3MOXHOCTU PaCrOpPsHKEHNS MU B LENsIX 6GaTlaHCUPOBKN CTPAHOBbIX SMUCCUI
NapHWKOBbIX ra30B OblM  Obl  OrpaHUYeHbl, a YriepoaHble eguHULPb,
reHepMpoBaHHbIe Ha UX 6a3e, — B 3HAUNTE/BbHOI CTeneHn o6ecLeHeHbI>.

HecmoTps Ha BCe COMHEHMS B peanlbHOCTM Bceobllero cornacus
rocyapcTB Ha MPUHATbIE KOHCEHCYCOM peLUeHus, cnefyet npusHatb, Y4To npu
nepesofe KIMMaTn4eckmx CropoB B HOPUAUYECKYIO MMOCKOCTb TOMKOBaHWE U
NpMMeEHeHNe [OKYMEHTOB OydeT OCyWecTBAsATbCA Ha 6as3e 6yKBasibHOro
3Ha4YeHUs1 NX TEPMUHOB B KOHTEKCTE UX 0ObEeKTa U ueneil. To ecTb B yacTu
YTBEPXAEHHbIX KOHCEHCYCOM [OKYMEHTOB MpUOpUTET GyaeT oTaaBaTbCsA TOMY,
4yTo MNPAMO B HWX HanMcaHo, a He TOMy, YTO noapasymeBasiv OTAefbHble
rocygapctea. B vactu 3aknoueHns MC npuvopuTeT Takke OyAeT oThaBaTbCs
TOMY, YTO MPSIMO HAaNMWMCaHO B €A4MHOINACHO NPUHATOM akTe, a He OTAEe/bHbIM
MHeHUsIM cygeii. [03ToMy BMOSIHE MOXHO MPeAnosiokuTb, YTO Npu nepegade
BOMPOCOB O COOMOAEHUM YHMBEPCASIbHLIX KAMMAaTUYeCKnX CTaHAapToB B
MpaBOBYK MN/IOCKOCTb PELUEHUss MPaBONPUMEHUTENbHLIX WHCTaHuWin ByayT
CYLLECTBEHHO OT/INYATLCA OT OXUAAHWUIA rOCYAapCTB-3KCNOPTEPOB NCKOMAEMOro
TOM/IMBA M MOTYT CTaTb AN15 HAX NO-HACTOALLEMY HENPUATHBLIM CIOPNPU30M.

[oBOpS UHBIMK CroBamMu, B YC/IOBHOM MPaBOBOM KOH(p/iMkTe M3A 1 OMEK
yalla Cy[eickux BecOB, KaK 3TO BMAMTCA ceivac, B cBeTe MnpuHATbIX KC,
MIAMNK n MC [OKYMEHTOB, CK/IOHAETCA B NONb3y npogsuraemoro MOA
CLEeHapus «3e/1eHO 3HePreTUYecKolr PeBOsTHOLIMNY.

3. «Pa3BuKka NPUHATUS pPeLLEeHUii» Mo BONpocy 06 obpase «3e/1eHoro
6yayuiero»

KoHcynbraTvBHOE pasbuparensctBo B MC, BbiNyk/10 0O6HaXMBLUEE AUCHaIaHChI
N lopuguyeckne pUckM COBPEMEHHOW rN06a/ibHOM KIMMATUYEeCKON NOAUTUKM,
CTaBUT MeXAyHapoAHOe COO0OLLEeCTBO Nepes «pasBuUsIKoW NPUHSATUS PELLIEHNI»
Mo NoBoAY Le/1eBOro obpasa «3eneHoro yayuiero».

DTy pas3BuKy HeOOGXOAMMO NPONTM [0 TOro, Kak 13 3aknoyeHus Cyaa, Kak
u3 Awuka MaHgopsl, Ha CBET 6yAyT BbIMyLLEHbI MHOTOUMC/IEHHbIE KOHD/TMKTBI C

2 Tyakos, V. B. (2024). Knumar: nosecTka gns 6PUKC+. unnomaruyeckas akagemus ML Poccum.
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HenpeackasyembiMu pesynbratamu. Mpeactoswas KC-30 morna 6bl cTatb
NOBOPOTHO BEXOW B UCTOPUU MEXAYHAPOAHOIO pexuma 3auTbl knumara®.

«Pa3BunKa NpUHATUS peLLeHWiA» BbITAANT CAeayoWmMM 06pa3om:

— TIpuHATbL CNOXUBLLYIOCA peanibHOCTb («4TO HamMcaHo MepoM, He
BbIpyOMLLbL TOMOPOM»): COrNacuTbCs C 3ahuMKCpOBaHHBLIM BEKTOPOM Ha
BCEOOLLYI «3€/IEHYH0 3SHEpreTUYeckylo pPeBO/IUMIo», NpuaaB el
OKOHYaTesnbHbIA U HeobpaTuMblA XapakTep. Cornacue 6yAeT o3HayaTb
npu3HaHne o06si3aTesibCTBa NO KOPEHHOW TpaHcdopMaumMm 3KOHOMUK
BCEX rOCYAapCTB B LeNsxX «nepexofa npoyb OT NCKONaemoro Tonamea» K
BW3, npuHAThE pUCKOB MexAyHapOoAHO-NPaBOBOA OTBETCTBEHHOCTU 3a
€ero  HeBbINOSIHEHME, a Takke  MpuU3HaHME  MPaBOMEPHOCTU
OVCKPYMUHALMU MCKOMaeMOoro TOMnvBa U MapruHasim3aumn NpupoaHbIX
PELIEeHNA Kak [AOMyCTMMbIX CpeacTB GanaHCUpPOBKM BbIGPOCOB OT
YI1eBOAOPOAHON MHApacTpykTypbl. B 3TOM cnydyae 3aknoueHne MC
CTaHeT No6efHbIM TMMHOM «3€/1eHO 3HEPreTUYeCcKo PeBOTHLNN.

nnn

— PethopmmpoBatb Tekywuii nogxopn («BCE TeUET, BCE MEHSIETCS»):
oduLMaIbHO  OMpOTecToBaTb BEKTOP Ha  BCEOOLLYH  «3efleHyto
9SHEPreTMYECKyl0 PEBOMIOLMIO» B CBSA3UM C OOHaXKMBLUMMUCA B XOAe
KOHCY/NbTATMBHOTO pasbuparensctsa B MC gucbanaHcamu U puckamu.
Mpy BbIGOpe 3TOro BapuaHTa 3aknodeHve Cyga npeBpaTuTca AN
«3e/1IEHOW 3HEePreTUYecKoi PeBONIOLMN» B €€ MOXOPOHHbI MapLu.

TpeTuii NyTb — «3aKpbiTb [Nas3a». HECMOTPS Ha BOMUIOLLEE 3aK/4YeHue
Cypga, MonyanvMBO UrHOPMPOBATbL YHMBEPCA/IbHbIE KMMATUYECKME CTaHAAPTHI,
oTpaxarllMe CUEHapUil «3e/1eHON SHEPreTUYEeCKon PeBOILUN», C pacyeToM
Ha TO, YTO OT HWX YAACTCHA YKPbITbCA B HaLMOHa/IbHbIX FPaHMLUax, BbICTPOWB
BHYTPY rocyfapcTBa napasifieflbHyl0 peanbHOCTb, U B HaAexAe Ha TO, 4To
rnobanbHas KAMmaTnyeckas NoBECTKa BCKOPE «pa3Ba/INTCS».

JTOT nNyTb NPEeACTaBASAETCA JIETKOMbIC/IEHHBIM U KOHTPMPOAYKTUBHBIM:
MOSlYaHue, COrnacHo NPUHUMNY 3cTonnenb, GyAeT npupaBHEHO K COrnacuio ¢
YHMBEpPCA/IbHbIMW  CTaHA4apTaMu, a YCTAHOB/IEHWE HEe3aKOHHOCTW  OTu-
YaLMXCA OT HMX HaUWOHa/IbHbIX NPaBWI CTAHET /MLb BONPOCOM BPEMEHW.
Mpy 3TOM BbIXOA U3 MEXAYHAPOAHbIX KAMMATUYECKMX COrnalleHuid NpuHLM-
nMasbHO He MOMEHSET CMTyauuto, Tak Kak 06bl4HO-MpaBoBble 0b6sA3aTenscTBa
NPOAO/MKAT CBA3bIBATL BCe 6€3 UCK/IUEeHNs rocyaapcTaa.

%0 C yuetom TOro, u4to Ha npegplaywiein KC-29, coctosiBweiics B 2024 rogy B Baky, Bonpoc 06
3HepreTMyeckom nepexofe He Nonyynn AasbHelillero pasBuTus, a 6bin ocTaBneH A/ yTOUHEHUS
Ha cnepytoleli koHdepeHuun. Dodson, J. (2024, November 27). From Finance to Fossil Fuels:
COP29 Outcomes and Business Implications. WBCSD.
https://www.wbcsd.org/news/from-finance-to-fossil-fuels-cop29-outcomes-and-business-implication
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Mpn BbIGOpe BapuaHTa pechopmypoBaHua A1  €ro  peanm3auuun
Heo6xoauMbIM  6bI/I0 6bl  hOpMMPOBaHME NpPEeACTaBUTENbHOW «MNPOTECTHOM
Koanmumu» cTpaH. B Hee, Hapsgy C 3aMHTepecoBaHHbIMW CTpaHamu
Fno6anbHOro 6O/LLUMHCTBA, MNOTEHUMaNIbHO Mornu 6bl BoiTM CLUA, HoBas
aAMVHMCTPAaLMSA KOTOPbIX B3A1a MakCMMasIbHO KPUTUYECKUIA KYPC B OTHOLLEHWM
«3€/1eHOI NOBECTKU».

KOHKpPETHbIMM TaKTUYECKMMU LUaraMm «KMMaTUYeCcKo KOHTPPEBOHOLN»
MOr/I1 Gbl CTaTb CneayoLye Mepbl.

Bo-nepBbix, 6e30TnarateNibHOe WHULMUPOBaHWE Ha OCHOBAHUWM MpUHLMNA
NPeAOCTOPOXHOCTU MEXAYHAPOAHOW MEXANCUUMIMHAPHON Hay4HOl MpOBEpKN
cueHapusi BCeoOLLeli «3eneHol 3HepreTyeckoi pesonouMn» (NpegycmorT-
peHHoro peweHnem KC-28 hopcupoBaHHOrO [/106a/1bHOTO nepexoga ot
nuckonaemoro Tonsmea K BM3J). Llenb npoBepkn — MOMHOLLEHHO M 06HLEKTMBHO
OLEHNTb COBOKYMHbIA 3KOMOro-KIMMaTuyecknin - crnefl, NPUPOAHO-PECYpPCHYIO,
(oMHaHCOBO-pecypcHyl0  06eCcneyeHHOCTb M COLMa/IbHO-3KOHOMUYECKME
nocneacTBusl AaHHOro cueHapusi®. Ha nepvog [0 3aBeplueHust MpoBepku 1
yTBEPXAEHUSs BCeOOLUMM KOHCEHCYCOM ee pesy/nbratoB — BBeAeHue
«MOpaTopua» Ha NPYMEHEHNE CTaHAapTOB, OTPAXAIOLLMNX NAEONOTUI0 «3EeN1EHON
3HEpreTMyeckoli peBO/IOLMM», B KAUECTBE YCTAHOBOK, OTPaKatoLLMX BOSH BCEFO
MeXayHapoAHOro coobliecTtea [OCYAapCTB, a WMEHHO: [OKyMeHTaslbHas
chrKcauma oTCyTCTBUA YHUBEPCAIbHOTO KOHCEHCYCA MO BOMpocam o:

— CyWecTBOBaHWM OOLLENPYMEHMMOrO KO BCEM rocygapcTBaMm CcTaHdapTta
«nepexoga npoyb OT WCKOMAemoro TOM/MBa» C JfiexawuMm B €ero
ob6ocHoBaHUM pacyetamn MIFIUK;

— BO3MOXHOCTW MNpPUMEHeHWs BbiBOAOB LlecTtoro oueHouHoro fJoknaga
MIIUK, peweHua KC-28 n koHcynstatuBHOro 3akntoveHnsas MC B yacTax,
KacaloLmMxca WMCKOMaemoro TOMnvBea, B MeXAYHapOAHbIX 3KOHOMMWYECKMX
OTHOLLEHUAX U B KaKNX-TMB0 MeXAYHapOoAHbIX pa3buparenscreax.
Bo-BTOpBIX, [JOKyMeHTasIbHas dmkcaums Ha MexXayHapoaHOM
MeXrocyfiapCTBeHHOM YPOBHE CeayoLLmX Te3NCOB:

— CopepxaHune LeHTpanbHOro B 06/1acTh 3aluThbl KaMmaTa npuHumna obLen,
HO AuddhbepeHUMpOBaHHON OTBETCTBEHHOCTM Ha Tekywem 3tane B
MeXayHapoAHOM Nnpase He packpbiTo (060CHOBaHWE — OTAe/bHblE MHEHUSA
cygein MC, npexge Bcero, cyabu Cw3 ot KHP). AundicbepeHumauus He
CBOAUTCS K NMPeayCMOTPEHHbIM [e/ACTBYHOLWMMN KOHBEHLMOHHLIMU HOPMamu
1 pelweHnsMn KC acnekTam, Tak Kak OHM He OTpaxkatoT B JOCTATOYHON Mepe

Mopgenb LEenocTHO MHOrohakTOpPHOW OLEHKM «3e/1eHoro nepexoga» cm.. [lygkos, W.B.,
OHTUH, M.J1.  (2025). Knumar v npaBo: Kak CEopMynMpoBaTb NpuBReKaTenbHbli 06pas
cnpaBef/IMBOro «3eNeHoro byayLero. MexoyHapoOoHbIe npoyecchl.
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AMNCNPONOPUMOHaNbHBIA  UCTOPUYECKUIA BKIaA PasBUTbIX FOCYAapcTB B

aHTPOMNOreHHoe M3MEHEHNWE KMMaTa.

— TonkoBaHWe U  MPWMEHEHWE  KakUX-TMBo  MeXAyHapoAHO-MPaBOBbIX
CTaHAAPTOB KNMMATMYECKOro NoBeAeHNs He AONyCcKaeTcs M30/MPOBaHHO OT
NPYHLMNOB 06Lell, HO AnddepeHLPOBaHHON OTBETCTBEHHOCTY (C y4eTOM
He0bX04MMOCTY ero YTOUHEeHNs Ha 6a3e YHUBEPCA/IbHOTO KOHCEHCYCa, a He
uepe3 cygebHble cnopbl), CNpaBefIMBOCTM, YCTOWYMBOTO pPasBUTUS W
NpeaoCcTOPOXHOCTK.

— YKaszaHHbli nepeyeHb MNPUHLMMNOB AO/MKEH ObiTb AOMOSHEH MPUHLMMNOM
MOCTOSIHHOTO CyBEpeHWUTeTa Haj, NPUPOAHBLIMU PecypcamMu, Tak Kak OH Takke
urpaet K/OYEBYH pOSib B  «3e/IeHOM Mepexofe», 3aluuias npasa
rocyfapcrs Ha pacnopsbkeHue BCEMMU Heo6xoAMMbIMM  ANA
HW3KO3MMCCUOHHOTO Pas3BUTVA eCTeCTBEeHHbIMM 6GoraTtcTBamu, BK/OYas
3HepreTMyeckne pPecypebl, He3HepreTMyeckMe MUHEpasibl U MOMI0TK-
TeNbHO-HaKONUTE/IbHbIE CMIOCOBHOCTU 3KOCUCTEM.

B-TpeTbux, 3amyck MHOFOCTOPOHHMX MEXrOCyAapCTBEHHbIX KAMMAaTUYeCKUNX
ky60B, NPU3HAKOLWMX HAyyHO OOOCHOBaHHbIE K/MMATUUYECKME pELUeHUs,
aNbTEePHATUBHbIE «3E/1EHON 3HEepPreTUYecKon PeBOIOLMMY», U AonycKawlime B
OTHOLLUEHMSIX MeXAy YieHamu KyboB TpaHCrpaHW4HbI 06OPOT YrnepoaHbIX
€/[IMHNL, OCHOBAHHbIX Ha TAKUX peLleHnsIx>?,

KOoHeuHoI cTpaTernyeckoin Lesbio «KAMMaTUYeckoli KOHTPPEBOMOLUMY» MOT
6bl CTaTb 3anyck B MUpe asibTepHaTUBHOrO, 60nee cnpaBefMBOro, cLeHapus
«3€/1eHOT0 Nepexoaa.

Ecnu Ha cTsAre «3eneHoli 3HepreTMyeckoin peBosIHLMMNY N306PadKEH 103YHT
«OCTaB/iATE MCKONaemoe TOMIMBO Nog 3emnei» (adrn.. LFFU: leave fossil
fuels underground), TO 3HaMA «KOHTPPEBOSOLUM» MOI/I0 Bbl pa3BeBaTLCA MOf,
[EeBN30M «boratble CTpaHbl, NOTPebnAWTe MeHble» (aHrn.. RCCL: rich
countries, consume less).

B ocHoBe 3TOI1 HOBOI YCTAHOBKM JIEXUT TE3UC O TOM, YTO MPU COXPAHEHUM
HEeyCTOMUMBOW MoAenn noTPebNeHnsi YHUUTOXEHME OTpac/v MCKoNnaemoro
TON/MBA He NpUBEAET K PELLeHWI0 KMMaTWyeckoil npobnemsl, a 6yaer no
3(PPEKTVBHOCTN CPOLHU JIEYEHMIO &IKOTO/IM3Ma MpU  MOMOLUUM  BbIPyOKM
BMHOIPaAHUKOB. KonoHMasibHOe HepaBeHCTBO B MUpe OGyAeT COXpaHATbCs, a
KIMMaTUYeckue, 3KOMOrMYyeckue, 3HEepreTmyeckue W NpPoLOBO/bCTBEHHbIE
KpU3WChbl — MacLLTabMpoBaTLCS U yCyryonsaTees®e,

MpakTnyeckoe NPOABUXEHNE HOBOW YCTAHOBKM NOTPE60Bas10 Gbl BHEAPEHWS
Hay4yHO O06OOCHOBaHHON MoAenn  AMQEpPEHUMPOBAHHOIO  YCTOYMBOIO

32 Typkos, W.B. (2024). Knumar: noBecTka gns BPUKC+. unnomatuyeckas akagemus ML Poccum.

https://www.dipacademy.ru/press/doklad-klimat-povestka-dlya-briks/

3 Tam xe.
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noTpe6/ieHNsl, OCHOBAHHOW Ha KOHLENLMU NOAYLUEBbLIX YINEPOAHbIX OHOLKETOB.
Ha ee 6ase HeobxoaMmo 6bi10 6bl  cchopMypoBaTb OOBLEKTUMBHLIA 1©
Bepudpmumpyemblii  ctaHgaptT AnddepeHUMpPOBaHHOIO MEXIOCY4apCTBEHHOMO
pacnpefeneHuss 6peMeHn  BbINOSHEHUS MEXAYHApPOAHbIX  KAMMAaTUYECKUX
o6sizatenbcTB®. ECNM  Takol cTaHAapT HEPeasIMCTMYHO  CHhopMUpOBaTh
«CBEPXY» HA MEXrocyAapCTBEHHOM MakpOypOBHe, TO OCTaeTCsl MOTEHUMan Ans
TOro, 4TOOblI NOMbITATbCA BHEAPUTb €0 «CHU3Y» Ha MEX4e/I0BEHeCKOM
MWKPOYPOBHE.  IHHOBaLMOHHBLIM  pelleHneM  MOXeT  cTaTb  LupoBoii
VHAMBUAYaSIbHBIV N3MepUTeNb A06POAETENbHOW U YCTONYMBOI XIN3HU, KOTOPBINA
paccuuTbiBaeT  BKIa4  Ka&XAOM0  KOHKPETHOTO  uHAvBMAA (C y4eToMm
AndbdhepeHLMpoBaHHO Harpy3ku Ha rpaxgaH pasBUTbIX M pas3BUBAtOLLMXCS
rocyfapcts) B PpeLleHWe MNPUPOAOOXPaHHbIX M COLMasibHbIX Npobriem, wu
BOOAYLUEBNSAET /IOAE Ha Mepexoq OT 3roMCTUYHOW W NOTPEOUTENbCKON K
0[lyXOTBOPEHHOW 1 OCMbIC/IEHHO Ky/bType NOBCEAHEBHOM XNU3HMU.

3aknoyeHune

Wpeonoru COBPEMEHHOV «3eM1eHON  3HEepreTMYeckol  PeBOSOLUMN,
NoKyLlaoLLyecs Ha paspylleHe TPaguLMOHHOTO MPOX03ACTBEHHOIO yk1aaa,
BCEPbE3 W He 6e3 onpefeneHHbIX Ha TO OCHOBAHWI BEPSAT, UTO «TUbOTUHA
nerasibHas», NOCTPOEHHAA B BMeYaT/IAOLWE CXKaTble CPOKMN N0 UX XUTPOYMHOMY
NPOEKTY A1 UCKONaemoro TornsiMea, NPeBpPaTuTCA B «IMbOTUHY PeasTbHYH>.

Y Poccumn ecTb 60oratblii UICTOPUYECKWIA OMbIT Kak COBEPLUEHNS PEBOIOLMIA,
TaK ¥ NPOTUBOAENCTBUS UM.

OTBET Ha XUBOTpPEeneLlyLmMii BoNpoc O TOM, Kyda crefyeT nocTaBuTb
3anATyl0 B Ha3BaHWM HACTOALWEl cTaTbW, BCELEno 3aBuCUMT 0T dhaktopa
NONNTUYECKON BONM 1 ee 3DEKTUBHOIO OPUANYECKOTO 0DOPMIIEHNS.

MonyaHvne 6ygeT O3HayaTb, YTO BbIHECEHHbI KMCKONAeMoMy TOMMBY
NPUroBOp MOASIEXMT WCMNOSTHEHWIO, KOTOPOE He 3acTaBuT cebs [0Mro xaatb.
VcnonHeHnve npuroeBopa nNposIBATCA He B TOM, YTO 3aBTpa BCe rocygapcrsa
MOroI0BHO HAauyHYT CBOpayMBaTh Yr/1€BOLOPOAHYI0 AeATe/bHOCTb. U He B TOM,
yto cyfebHble  MpPUCTaBbI-UCMONHWUTENN  BCKOpe MNpuayT — oneyarbiBaTb
HedpTerazoBble CKBaXXMHbI W Yro/ibHble LWaxTbl N0 BceMy Mupy. OHO BONIOTMTCA
B (He onpoTecToBaHHOM) YTBEPXAEHUM AJ151 ICKONAeMOro TOM/MBa 1 CBA3aHHbIX
C HUM aKTVBOB HEBbLIHOCMMbIX PEry/ATUBHBLIX YCMOBUIA CyLLECTBOBaHMS,

WHCTUTYT  HapOAHOXO3AWCTBEHHOr0 NPOrHo3vupoBaHusi PAH. (2025). [MepBblii  €XEroaH.lit
HaLMOHabHbIl poknag, o} KMaTnyeckoi noeecTke B Poccun.
https://ecfor.ru/publication/natsionalnyj-doklad-o-klimaticheskoj-povestke-v-rossii/; Bo6bines, C. H.,
KowkuHa, H. P, KypauH, A.A., Manbues, A. A., FOpreHc, W. 0. (Pen). (2025). Joknad «OyeHka
nepcrnekmus u paspabomka MexaHUusMOB Crpased/iuBo20 MeX0yHapoOH020 compyoHu4Yecmsa 8
cghepe HU3KOyen1epoOHO20 passumusi U adanmayuu K U3MEeHeHUsIM kiumama € y4emom
COYUOKY/IbMYPHbIX ¢hakmopos». IKoHOMUYecknin chakynbteT MY nmenun M.B. JlomoHocoBa.
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KOTOpble OyAyT OTNyrMBaTb [AOMTOCPOYHbIX WMHBECTOPOB OT 3TOW OTpacnu u
CTUMYNNPOBATb WX K BMIOXEHWIO AEHEXHbIX CPEACTB B KOHKYPUPYIOLLLYIO OTpac/ib
BN3. HeBbIHOCMMbIMW YCNOBUA A/ UCKONaAemoro Tonavea MOryT cAaenarb
Takne (pakTopbl, Kak €ero fernTuMHas AUCKPUMMHALMS, COMpoBOXaaemas
nepesioXeHWeM (PMHAHCOBbLIX PUCKOB Ha WHBECTOPOB W 3KCMOPTEPOB,
pa3BepTbiBaHNE CepuM CTPaTErMYeckMX WCKOB W CaHKLMOHHBLIX Mep MpoTvB
rocygapcTB — NOTEHUUA/IbHBLIX HAapYyLUUTENER KnnmMaTnieckux 06s3arenscTBs, B
KOTOpble WHKOPMOpUPYeTCA CTaHAapT «rnepexoda npoYyb OT MCKOMaemoro
TONNMBa», a TaKkke HemnpusHaHue MNPUPOAHbLIX PELUeHW Kak Hag/exalumx un
MOMHOLEHHbIX CPEeACTB HeWTpanM3aumu YrnepogHoro crnega oT MCKONaemoro
TONAMBAa N CO3[,aHHON Ha ero 6a3e NPoayKuuK.

[JeiicTBeHHbIli (6e30TNararenbHbIA 1 KOPUANYECKU FPaMOTHO 0DOPM/IEHHbIIA)
MEeXAYHapPOAHbIA NPOTECT, HaNpoTMB, ByAeT CNOCOGEH NPUBECTU K OEMOHTAXY
YHMBEPCa/IbHOTO KOHCEHCYCa N0 NMOBOAY CTaHAApPTOB, OTPaKaLMX UAEONOMMIO
«3€/1eHOI SHEepPreTMUecKoli PeBOMIOLMU», U K pacuUcTKe NyTu A5 TPOABUKEHUS
ansTepHaTMBHOro, 6osee cnpasei/IMBOrO CUEHapus, afekBaTHO W LEeNoCTHO
OoTpakalollero Hapsgy C KIMMaTUYeckuM LefnenoniaraHueM KOoHUenuui avd-
chepeHUMpoBaHHOl OTBETCTBEHHOCTM, a Takke MpUHUWMNbLI CnpaBes/IBOCTY,
YCTOMYMBOrO pasBUTMSA U MOCTOSHHOTO CyBEPEHUTETA Hajd, NPUPOAHbLIMU
pecypcamu.
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AHHOTauuA

CraTtba npepacTaBnsieT coboli NepByl0 4YacTb MCCMEfOBaHWs, MOCBSILLEHHOMO BOMPOCY
COOTHOLLEHUS O6BLMX M CheuuasibHbIX NpaBuil TPaHCrPaHWYHOW HEeCOCTOATESIbHOCTU B
cuTyaumm 6aHKpOTCTBA MHOCTPaHHbIX 6GaHKOB. ABTOpbI paccmaTpvBaloT NpaBoBOe
perynvMpoBsaH/e 6aHKpOTCTBa MHOCTPaHHbIX 6aHKOB, Uccneays BO3MOXHOCTb NMPUMEHeHNs
o6WyX npaBun pernameHTauum TpaHCrPaHWYHOW HEeCOCTOATENIbLHOCTU MO MOAENM
MOANULIMPOBAHHOTO  yHMBepcasM3Ma W pacnpegeneHus  addpektos COMI-  n
NCTEBNNLLIMEHT-NPON3BOACTB, BOCNpou3BefeHHol B TunoBom 3akoHe HOHCUTPAN o
TpaHCrpaHUyHoW HecoctosiTenbHocTu 1997 roga (lex generalis). AHann3vpyoTca nonHas
N yceyeHHas OroBOpPKM 06 WCK/YeHUN 3akoHogaTensmu 6GaHkoB u3 lex generalis
TpaHCrpaHnyHbIX 6GaHKPOTCTB: NOAXOAbl 3akoHofaTeneil W  MpaBoONpUMEHUTeNbHas
npakTuka. YceuyeHHas OroBopka oTpaxaeT NoAxof, NPy KOTOPOM NOKasIbHbIV akTuB 6aHka,
He y4yacTBYHOLUMIA B BbINO/IHEHUN (DYHKLWIA KpeaUTHON OpraHu3aumn no MeCcTHOMY npasy
(npocTble akTMBbI WAWM nogapasfeneHnss 6aHka 6e3 HauMoHasIbHOW MLEeH3UM Ha
6aHKOBCKYI0 [eATefIbHOCTb), MOXET OblTb OTHECEH K O6LeMy perysimpoBaHuio
TPaHCTPaHNYHbIX  GaHKPOTCTB M MOXET pacnpefenaTbca  Mexgy 6aHKpOTHbIMU
npou3soacTBaMu ¢ no3uummn acpchektos COMI- 1 UCTEBNULLMEHT-NPON3BOACTB. YCeyeHHas
OroBOpKa MOXET BbICTyNnaTb MWHMMa/IbHOW rapaHTueil atdEeKTUBHOIO ynpaBieHus
aKTMBaMN MHOCTPaHHbIX GaHKOB B C/lyyae X TPaHCrPaHUYHON HECOCTOATENbHOCTU A0 Tex
nop, noka rocyAapcTBO He co3gacT B 3TOi 06nacTm cneuymanbHble npasuna

1 Cratbsi NOArOTOBMEHA C UCMOMb30BAHUEM CMPABOYHO-NPABOBO CUCTEMbI «KOHCYNBLTAHT-NC B

pamKax peanusauuy npoekTa HayuHo-yueGHol nabopaTopum MexAyHapoAHOro npaBoCcyAust
HWY BLU3.
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pernameHTauMm TpaHCrpaHM4Horo 6GaHkpoTcTBa 6GaHKoB (lex specialis, OCHOBaHHbIN Ha
npasunax B3ammogeincTens home- n host-npon3BoACcTB UM Ha VHbIX MPaBUiax).

KnioueBble crioBa: TpaHcrpaHWyHasi HecOoCTOSITeNIbHOCTb  6aHka, GaHKPOTCTBO
MHOCTpPaHHbIX 6aHKOB, (punnan MHOCTPaHHOrOo 6aHka, npu3HaHWe WHOCTPaHHbIX
6aHKPOTCTB, LEHTP OCHOBHbLIX WHTEpPecoB A0/HkHMKa, COMI, OCHOBHOE NPOM3BOACTBO,
BTOPMYHOE NPON3BOACTBO

Ona yntuposaHua: Moxosa E.B., KptoukoBa HO. A. BaHKpOTCTBO MHOCTPaHHbIX GaHKOB: B
Cepoil 30He Mexay Oob6wumMyM 1 cneuuasibHbIMWM - MpaBWiamy  TpaHCrpaHW4HOW
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2lonusi  AnekceeBHa KpioukoBa — NpUIALLEHHbI Npenogasarerb genaprameHta
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Abstract

The article analyses approaches to the regulation of foreign banks bankruptcies from the
point of view of applying to them general rules of cross-border insolvency regulation
according to the modified universalism and effects of delimitation of COMI- and
establishment proceedings as it is stated in the UNCITRAL Model Law on Cross-Border
Insolvency of 1997 (lex generalis). The full and truncated clauses on the legislators'
exclusion of banks from the cross-border insolvencies lex generalis are examined. The
authors draw attention to the legislators' approaches and court practice. The truncated
clause reflects an approach in which a bank's local asset that is not involved in the
functions of a credit institution under local law (assets or branches of a bank without a
national banking license) can be covered by the cross-border insolvency lex generalis and
can be allocated from the perspective of the effects of COMI-proceeding and
establishment-proceedings. Such a truncated clause may act as a minimum guarantee for
the effective management of foreign bank assets in the event of its cross-border
insolvency until the State establishes specific regulation in this area.
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BBegeHue: noctaHoBKa Npo6nemMbl B CBETE 0CO60M ponu
6aHKpoTCTBa 6aHKOB B 9KOHOMUKE

B 3KOHOMWYECKOM CMbIC/IE HECOCTOSATE/IbHOCTb  (6aHKPOTCTBO)? —  3TO
HEeCnocobHOCTb CybbeKTa moracutb CBOM 06sa3aTenbCTBa Nnepeq Kpegutopamu,
4yTo B pafe C/ydyaeB MOXET ObiTb CBA3aHO C HECMOCOOHOCTbIO BOCCTAHOBUTH
N1aTexecnocobHOCTb B NpuHumne.  paBonopsgky — npesycMaTpuBatoT
IOPUANYECKYIO COCTaB/IAIOLLYI0O HECOCTOATENIbHOCTU — MEXaHWU3Mbl NMpaBoBoOro
perynmpoBaHusi, onpegenswolime npegenbl BO3MOXHOIO M Heo6Xo4uMOoro
nosefieHnss Ccybbekta npasa MpuW HEBO3MOXHOCTW WCMOSIHEHUS WM  CBOWX
o6si3atenbcTB (AdpaHackeBa M ap., 2019, c. 115). B Poccuiickoin ®enepauun
npaBoOBOE Pery/impoBaHne HECOCTOSATE/TILHOCTY OCyLLecTBIAeTcsa PefepasibHbIM
3aKOHOM OT 26 okTa6pa 2002 roga Ne 127-®3 «O HeCcoCTOATeSIbHOCTH
(éaHkpoTCcTBE)» (Basilee — 3akoH O bGaHkpoTcTBE). B cuTyauum
HECOCTOATENbHOCTM MOTYT OKa3aTbCs CyObeKTbl C 0COObIM CTaTyCOM — GaHKM,
no4 KoTopbiMW  ANS  Ueneli  cTaTbyM  MNOHMMAOTCA  OpraHv3auuM, 4bs
3KOHOMUYeCKas [OeATefIbHOCTb CBA3aHa C NpuB/IeYEeHVEeM [Erno3nToB U MHbIX
[JEHEXHbIX CpeAcTB  OT  (IM3MYECKUX U lopuandecknux nuy  (aktopos
rpaXgaHckoro o6opoTta) 1 € pasMeLleHnemM [eHEeXHbIX CPefcTs, B TOM yuc/e
nyTeMm npefocTaBneHus KpeaumToB oT cBoero nmeHn (Campbell & Lastra, 2011,
pp. 32-33)%. BegeHne 6GaHKOBCKOI AeATENbHOCTU OGYC/TOB/IEHO MOJyYEHUEM

2 B cratbe TepMuHblI «HECOCTOSATENIbHOCTb» U «6aHKpOTCTBO» NCNONb3YyTCA KaK CUHOHUMbI W

OXBaTbLIBAIOT KaK MPOLEAypbl /IMKBULALMOHHOW, Tak U pPeabuInTauMoHHOW HanpasneHHOCTU
(npoueAypbl, NpegnonaratlLyie BOCCTAHOB/EHWE MAATEXecnoCo6HOCTU, BK/OYas yTBEPXAEHUE
naaHa pecTpykTypusaLummn Lonra).

3 Bonpoc o kateropuasbHOM psifie Takke MOXET 6biTb NPEAMETOM AUCKYCCUIA B YACTU COOTHOLLIEHUSI
Cy6LEKTOB 1 MPEfOCTAaB/SEMbIX UM PEXMMOB. Tak, MPegMeToM AUCKYCCUM — BUAMUTCS
pacnpocTpaHeHue PexmMmMoB GaHKPOTCTBA, NPeAYCMOTPEHHbIX A1 6aHKOB KakK OCYLLECTBSIOLLMX
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NIMLEH3MN  OT YNO/IHOMOYEHHOTO oOpraHa (perynstopa) COOTBETCTBYHOLLEIO
rocygapctea M obpeTeHMeM cTaTyca KpeAuTHOI opraHusauuu®. B OTHOLLEHWU
onpegeneHus 6aHka CTOUT CAenaTb Or0BOPKY O BO3MOXHbIX OCOGEHHOCTSX
HalMOHaNbHO-NPaBOBO  periamMeHTaumMm  Kpyra onepauuii - (6aHKOBCKMX
onepaumii), ocyLecTBNsieMbIX 6aHKaM N MHbIMU HEGAHKOBCKMMU KPeanTHbIMMK
opraHmsaumsiMu. ABTOPbl CTaTbW MoNaralT, UTO MNPUB/EYEHUE [EHEXHbIX
CpefcTB C BedeHWEM CYETOB M pa3MELLEHME [EHEXHbIX CpPeACcTB nyTem
KpeauToBaHUA COCTaB/ISIOT OCHOBHbIE CYLUHOCTHblE XapakTepucTuku 6aHka, u
Tako Noaxof COOTHOCMTCS C poccuiickum. B cT. 1 depepanbHOro 3akoHa oT
2 pekabpsa 1990 roga Ne 395-1 «O 6GaHkax M OGAHKOBCKON AeATesIbHOCTM»
(nanee — 3akoH O 6GaHKOBCKOI AEATENbHOCTM) Mofd GaHKOM MOHUMAETCs
KpeauTHas  opraHusauusi, KOTopas  WMMeEeT  WUCK/IKuUTeNlbHoe  MpaBo
OCYLLEeCTBNSATb B COBOKYNHOCTWM  cfledytolume  GaHKOBCKME — onepauumu:
NPUB/IEYEHNE BO BKNAAbl AEHEXHbIX CPEACTB (OM3NYECKMX U KOPUANYECKUX L,
pasmelleHne ykasaHHbIX CPefCTB OT CBOEr0 MMEHW 1 3a CBOM CYET Ha YC/0BUAX
BO3BPATHOCTU, NJIATHOCTU, CPOYHOCTU, OTKPLITUE U BEEHNE GaHKOBCKUX CHETOB
PM3MYECKMX 1 IOPUANYECKNX NNLS.

Cnyyanm HecocToATeNbHOCTM 6aHKoB  TpebylT 0co60ro npaBOBOro
perynupoBaHns. 3TO CBA3aHO CO 3HAYUMOI OYHKLMEN KPEAUTHBIX OpraHu3aumii
B 9KOHOMMUKE: 06ecrneyeHnem TakoBoin HEO0BXOANMOWN NNKBUAHOCTbIO (KpeguTom)
Ans copeiicTBusa akoHomumyeckomy pocty (Wolf, 2015, p.2). Kak oTmevator
3KCNepThbl, yperynmpoBaHne npobnem (OUHAHCOBbLIX YUYpeXAeHWin HanpasneHo
Ha CcOXpaHeHWe HenpepbIBHOCTM 6GaHKOBCKMX oOnepauuii BO un3bexaHue
CUCTEMHOTO 6aHKOBCKOrO Kpu3nca, OTTOKa LEeM03MTOB CO CYETOB, COXpaHEHUs
CTabU/IbHOCTM  (PMHAHCOBON CcUCTEMbl. 3TO O0O6YC/I0B/IMBAET OCOGEHHOCTM
6aHKPOTHbIX MpoUeayp, TakMe Kak a) CHWKEHUE pPoNn  KpeauTOopOoB,
0) MUHMMM3aUMS Npoueayp COXpaHeHus [O/DKHMKA BO BnageHun (Takoh
npoueaypbl, NPV KOTOPOWA MEHEMKMEHT He OTCTpaHseTcsa OT YynpasieHus
Aenamv [O/MKHMKA), B) MPUHATME OMNepaTuBHbIX Mep BO M3bexaHue OTToka
kanuTtana (Wolf, 2015, p. 2), r) paHHuiA nopor AN UHULMUPOBAHUA NpoLeaypbl
(Tak Ha3blBaeMbI paHHWUIA «perynsaTopHbliin nopor») (Campbell & Lastra, 2011,
p. 30). B cuny ykasaHHbIX 0CO6EHHOCTEWN 6aHKPOTHbIE Mpoueaypbl PMHAHCOBbIX
YUPEXAEHWIA  KOHTpacTUpylT C  OGOMbLWIMHCTBOM npoueayp 6GaHKpoTcTBa
Kopnopauuii, B pamKkax KOTOpPbIX OTKpbITUE MNPOU3BOACTBA MPUBOAMT K

W MpuBMeYeHne [ernosnToB W pasMelleHne MPUB/EYEHHbIX CPEACTB, B OTHOLUEHWW WHbIX
opraHusauuii, pasmMeLLarLLmMx CPeACcTBa, HO He NPUBMEKAOLWMX AEN03UTbI.

4 KpeauTHble opraHu3auum MoryT GbiTb HeGaHKoBCkMMU. B Poccuu: cT. 1 defepasibHOro 3akoHa ot
2 pekabpsa 1990 roga Ne 395-1 (ped. oT 28.02.2025) «O 6aHkax M GaHKOBCKOW AEeATENIbHOCTU».
TeopeTunyeckme noaxoapl cm.: Jlaytc, 2018.
TpaHCI’paHVIHHbIe acnekTbl HECOCTOATENIbHOCTM HEeBGAHKOBCKMX KpeauTHbIX Opl’aHVIBaLLI/IVI MoryT
Tpe6oBaTb OTAENbHOr0 PacCMOTPEHUS.
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aBTOMAaTU4YECKOMY NPUMOCTaHOBEHWNIO MHAMBUAYa/bHbLIX AEACTBUIA KPEeaUTOPOB
BHE npoLeaypbl, 3aWmLas CTaTyc-KBO A0/HKHMKA 1 MO3BO/ISS aAMUHUCTpATOpY®
cobpatb 1 peanu3osarb aktuebl (Wolf, 2015, pp. 4-5). BaxHO NpuHATL BO
BHUMaHWe, 4YTO psAf KpeaWUTHbIX opraHu3aumii U 6aHKOB OTHOCUTCA K rpynne
CNULLKOM KpYMHble, 4YTOObI NoTepneTb Heyaady» (M3BECTHble B 0603HaYeHUU
TBTF — abb6peBnaTypbl OT TEpMUHA Ha aHI/IMIACKOM si3blke «too big to fail»),
YTO CTUMYNUPYET TOCYAAPCTBEHHYK MOAAEPXKY W 0COObIA HauWOHasbHbIN
WHTEpPeC B UX OTHoweHun. Kpome TOro, BbIAENSHTCA OGaHKM, OTHOCUMbIE K
rnob6asibHbIM CUCTEMHO 3HAYMMbIM  (PMHAHCOBLIM UHCTUTYTaM — G-SIFI
(abbpeBraTypa OT TepMuMHa Ha aHrMinckoM s3sbike «global systemically
important financial institutions»), [N KOTOPbIX TakKe MOXEeT co3AaBaTrbCs
cneynansHoe perynuposaHve. COOTBETCTBEHHO, AedhoNnT 6aHKOB, B YaCTHOCTU
6aHkoB rpynn TBTF n G-SIFI, MOXET oKa3aTbCsi 0CO60 YyBCTBUTE/bHbIM OJ151
(hMHaHCOBOI cuUCTEMbl  KOHKPETHOrO rocyfapctBa W ANs  1106asibHOl
dpmHaHCOBOI cucTemsbl’.

Tonukamn 4718 CO34aHUS  CheunasibHOro  peryimpoBaHus  6aHKpoTcTBa
6aHKOB MOCNYXUW KPYMHbIE 3KOHOMUYECKME KpU3NUCbl. Tak, Hanpumvep, B CLUA
nepBble cepbe3Hble N3MEHEHWS B CUCTEME perynnpoBaHus HECOCTOATE/TIbHOCTMN
6aHKOB npousownu nocne Benukoii genpeccun 1929-1939 rogos, korga
60/1bLLOE YMCI0 6aHKOB NoTepnenu kpax. Mpu 3Tom B OTCYTCTBUE CTPax0OBaHWs
WM WHBIX rapaHTuii BKNaAuMku ocTaBaiuCb HUM C 4em. [Janee, nocne
3KOHOMUYecKkoro Kpusuca 2008 roga, nNPoOM3OLLIO elle OAHO 3Haynmoe
3aKoHogatenbHoe o6HoBreHVe — npuHATME B CLUA 3akoHa [Joppa-®paHka
(Dodd-Frank Act) B 2010 rogy, BBOASLLEr0 MNOBbIWEHHbIE TpeboBaHMA K
Kanutany, CTpecc-TecTbl W NpaBwna JVMKBUAHOCTU A5 KPYMHewmX 6aHKoB
(Kress & Zhang, 2023, p. 572). Kak otmevatoT . Kpecc n K. 3aHr, MHOrme
opucanKLMN NpUHANIN aHanornyHole Mepbl (Kress & Zhang, 2023, p.572).
B Tekywux peanusix 3KcnepTbl 00CYXAAlT BOSIHY OGAHKOBCKMX GAHKPOTCTB U
Kpu3uc 6aHKoBCKOro cektopa 2023 roaa®, cBs3aHHbIl C arpecCcMBHO NOMTUKO
MOBBILWEHNS MPOLEHTHbLIX CTaBoK ®efepasibHON pe3epBHO cuctemoii CLUA
(Ozili, 2024, p.85) 1 HU3KOI NMNKBUOHOCTLI GAHKOBCKMX akTUBOB. Peub naeT, B
nepBylo oyepedb, O konnance 6aHkoB CunukoH Banein Badk (Silicon Valley

® B pamkax ctaTb¥ Nog TEPMUHOM «aAMUHUCTPATOP» NOHUMAIOTCA apOUTPaXKHble ynpasnsoLme n
Mua € 3KBMBA/IEHTHBIMU UM (DYHKLMSMU MO MHOCTPaHHOMY Npasy, HE3aBUCUMO OT HaMMEHOBaHUSA
nocnefHmx.

7 B OTHOWeHW! 6aHKOB, OTHOCUMbLIX K G-SIFI, pa3paboTaHbl peKOMeHAaTe/lbHble npaBuna —
KntoueBble aTpubyTbl 3(P(EKTUBHLIX PEXVMOB CaHauuu A7 (OUHAHCOBbIX  YUPEXAEHWIA.
PaspaboTtunkom BbicTynun CoBeT Mo gmHaHcoBol cTabunbHocTu (Financial Stability Board (FSB)).
CM. nogpoGHee WHGopMaumio Ha oduLpasibHOM caliTe 3TOW MexAyHapoAHOW opraHusaumm:
https://www.fsb.org/2014/10/key-attributes-of-effective-resolution-regimes-for-financial-institutions-
2/. Cypgbba cMcTeMHO 3HaUMMbIX 6aHKOB Npu Ux Aedhonte TpebyeT OTAENBHOTO KCCNeA0BaHNS.

8 Cwm. nogpo6Hee: Acharya et al., 2023.
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Bank), Curinye baHk (Signature Bank), Kpegut Cywuc (Credit Suisse), ®éct
Penabnuk BaHk (First Republic Bank) (Acharya et al., 2023), noctaBuBLLEM
BOMPOC O peddOpMMPOBAHUM  3aKOHOAATeNbCTBa [ANA  NpeaoTBpalleHus
nofo6HbIX cuTyaumii®. Takum 06pa3oM, HalUWoHasIbHoe perynvpoBaHue
6aHKOBCKOIA HECOCTOSITENIbHOCTYU obnagaet psaom CYLLIECTBEHHbIX
0COBGEHHOCTEN (pPaHHUIA «pPerynAaTopHbIA Nopor» ANns BXxoja B Npouenypsbl;
cneuvanbHble agMUHUCTPATVBHbIE MPOLEAYPbLI, HANpaB/EHHbIe HA 3awuTy OT
OTTOKa KanuTasia C COXpPaHeHVWeM rapaHTWil BKIa[4YUKOB; CHWKEHVE posu
KpeauWTopOoB), HaxXxoAMTCS B MOCTOSAHHOM AMHAMWYECKOM OCMbIC/IEHUN OS5
nomcka Aydlunx pelleHnli B OTBET Ha 3KOHOMUYECKUE KPWU3UCbl U MOXET
CyLLEeCTBEHHbIM 06pa3oM pasHUTLCA OT rocygapctea K rocygapctsy. [Mpu
HeCOCTOATeNbHOCTM 6aHKa, BbIXOAsALWEeN 3a npefesbl O4HOro rocygapcTsa,
BO3HUKAET «MYNbTUMNINKALUA CMIOXHOCTU»: B NPABOOTHOLLEHUAX COeAVHATCA
C/TOXHOCTU, 06YC/IOBNEHHbIE OCOOGEHHOCTSAMM GaHKpPOTCTBa GaHKOB B CBSA3M CO
cneumdmkori nMx cratyca U AeATeNbHOCTW; pasHble NOAXOAbl HaLMOHAIbHbIX
NpaBoOMNOPSIAKOB K paspelueHnio 6aHKOBCKUX Aed)0oNTOB B 3aBUCMMOCTU OT
pellaembix rocyfapCTBOM 3KOHOMUYECKUX 3a4ad; OC/IOKHEHHOCTb OTHOLUEHWIA
WHOCTPaHHbIM 3/1EMEHTOM B BWJE HaXOX[eHWA akTMBOB OaHka 3a py6exom
60 TpaHCrpaHMYHOrO XapakTepa AeaTesibHoCcTU 6aHka yepes ceTb hunnasnios
(korga HaumoHasibHOe MpaBo rocygapcTsa NernTUMU3NpYyeT Takyro opmy
BEAEHUS AeSATENbHOCTY MHOCTPaHHbLIX GaHKOB Ha ero TEppUTOpUM).

B pamkax HacTosiLero uccnefoBaHWs Mbl CTaBUM CEAYHOLMIA KIOYeBOi
BOMPOC: MOTYT /i1 — W MPW KaknX YCNOBUSX — WHOCTPaHHble 6GaHku npu
6aHKpOTCTBE MOAYMHATHCA 06LMM NpaBuiaM periaMmeHTaumMm TpaHCrpaHuyHbIX
6aHkpoTcTB (lex generalis)? Nnu e B OTHOWEHWM TaKOBbIX NPUMEHSHOTCSA
crneunanbHble npaswnia lex specialis? KakoBbl 3TM npasBuia? Bo3MOXHO,
6aHKpPOTCTBO 6aHKOB co4yeTaeT B cebe u 06wme, u cneynasbHble nNpasuna,
KOTOpble KOMOWHUPYIOTCA WAW 3aMEeHAT Apyr Apyra B 3aBUCUMOCTM OT
KOHKpETHbIX 06CTOSATENLCTB GaHKpoTCTBA?

OTmMeTUM, 4TO npobremartuka TpaHCrpaHU4YHbIX GaHKPOTCTB npeanonaraet
0Cc0b6bI pakypc uccnefoBaHuii B 061acT HECOCTOATENIbHOCTN: OH OXBaTbIBAET
onpefeneHne KOMMNETEHTHOrO cyda, MPUMEHUMMOro npasBa W nNpu3HaHue
achdpekTa MHOCTpaHHOrO GaHKPOTCTBA (pacnpoCTpaHEHUs] ero NocneAcTBuUil Ha
TEPPUTOPMIO  Mpu3Hatowero rocygapcrea). COOTBETCTBEHHO,  BOMPOCHI
HaLMoHaNbHO-NPaBOBOrO  PerynnpoBaHua 6aHKpOTCTBa W BOCCTAHOB/IEHUA
nnaTexecrnocobHoCcT  GaHKOB, HaLMOHa/IbHO-NPaBOBble  MOAXOAbl K

Tak, . Kpecc n [x. 3aHr nogyepkmsatoT, 4To 3akoH flogna-®dpaHka, NpoBo3rnallaeMblil Kak akT
MakponpyaeHUMaNIbLHOMO PerynpoBaHns, B AeiCTBUTENIbHOCTM HE OTBEYAET 3TOIN 3a4aue, B CBA3MN
C 4YeMm aBTOpbl NpefnaraloT psf Mep, HanpaBleHHbIX Ha YCWIeHWe MakponpyAeHLUVasbHO
(OYHKUMN  PETYINPOBAHNA O/11 CHWKEHUS CUCTEMHbIX PUCKOB B 6GaHKOBCKOM cekTope (CM.
nogpo6Hee: Kress & Zhang, 2023).
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peabunMTauMoHHbIM 1 NIMKBUAAUMOHHBIM npoueaypam aedonta 6aHKoB B
pasHbIX CTpaHax, B TOM 4ucC/ie B KOMMNapaTUBUCTCKOM acnekTe, COOTHOLUEHUE
6aHKOBCKOro M 6aHKpPOTHOro 3akoHOAATeNbCTBa NPeAcTaBnsoT coboli BecbMma
3HaUMMbIA, HO  WHOW  NpeAMeT  uccnefoBaHuWs.  TemaTuka — cTaTby
npefonpesensieT 1 HOpPMaTMBHYD W 3aMMNMpUYeckyto 6asy uccnefoBaHust: ee
06pa3yldT  WUCTOYHWMKM W cyaebHasi npakTvka, Kacawuwascs WMEHHO
TPaHCrpaHUYHbIX acrnekToB GaHKPOTCTBA GAHKOB, HO He YC/MOBWIA M nopsiaka
OCYLLIECTB/IEHMS NPOLEeAYP HECOCTOSTENbHOCTY HaLMOHa/IbHbIX GaHKOB.

B Poccuiickoii ®depepauum  BONPOCbl  HECOCTOSITENBHOCTU  KPEAUTHBIX
opraHusauuii, B TOM u4mucrie 6aHKOB, YyperynupoBaHbl B naparpadge 4.1.
«BaHKpPOTCTBO KpeaMTHbIX opraHu3auuii» rna.bl IX «Oco6eHHOCT GaHKpoTCcTBA
OTAENbHbIX  KaTEropuii  JO/MKHWKOB —  OPUAMYECKUX SMU»  3akoHa o
6aHkpoTcTBel’. Cneunduka 3akoHa 0 GaHKPOTCTBE TaKoBa, UTO OH Harpas/ieH
MMEHHO Ha HauuoHasIbHble OTHOLUEHWUS,, C/lydyan >Xe TpaHCrpaHU4HOM
HECOCTOSITE/IbHOCTM  Kak OpAMHApHbIX CyObeKkToB, TaK WU  KpeaUTHbIX
opraHusauuii, B Tom uncne 6aHKoB, crieluanbHbIM 06pasoM He yperyiMpoBaHbl.
BuauTtcs, 4To 1M BEKTOP MccrefoBaHuii B Poccumn Takke Hanpae/ieH, B NEPBYHO
oyepedb, Ha napagurMy HauUMOHa/IbHOW HECOCTOSTE/IbHOCTU  KPeAWTHbIX
opraHusaumii, Yemy nocBsiLLeHbl PaboThbl BUAHBIX yueHbIX™:. TpaHcrpaH4YHoe xe
npenomneHne npobnema npuobpeTasia B OCHOBHOM B pamMkax fgen o
npuBneYeHnn K  cybcuamapHoOi  OTBETCTBEHHOCTM  KOHTPO/IMPOBABLUMX
poccuiickne 6GaHKM iy, MNepCcoHasIbHOM GaHKpPOTCTBE Takux vy, U npu
nocnefyolmx nonbITkax MNpPU3HaHUS POCCUICKMX GaHKPOTCTB 3a py6exom®Z,
Mexay TeM W3MEHEHUs, MPOU3OLLIEALIME B POCCUIACKOM 3aKOHOAATENLCTBE U
npasonpumeHeHnn B 2024 rogy, a UMEHHO NOATBEPX/EHNE HA YPOBHE BbICLLEN
Cyne6HON MHCTaHLUM BO3MOXHOCTM GaHKPOTCTBA WMHOCTPaHHbIX KOMMaHWi 1
3aKkoHogaTenbHasa nerntuMauust goctyna B 6GaHKOBCKWMIA cekTop dmnnanos
WHOCTPaHHbIX  6GaHKOB, MOCTaBAT  HOBble  BOMPOCLI, CBS3aHHble C
TPaHCrpaHU4YHbIMKM  acrekTaMu  GaHKPOTCTBA  GaHKOB:  BO3MOXHO /U
WHUUMMpOBaHWe GaHKPOTHOW npoueaypbl B Poccuiickoii  ®epepauun B
OTHOLUEHUN WHOCTPAHHOrO 6GaHKa, HanpyMep, BTOPUYHOTO (IOKa/IbHOTO)
NPOM3BOACTBA B OTHOLUEHUM MMYLLECTBEHHOIN MacChl MHOCTPaHHOro 6aHka? Mo
Kakum npaBunam 6yaeT OCyLWecTBNSATLCA Takoe 6aHKpoTcTBO? O6paTim
BHUMaHue, 4to B Mae 2025 roga B poCCUCKUA cyf, 6bl10 MOAaHo 3asB/ieHne o

O6 0COGEHHOCTAX PerfaMeHTaLmy HauMoHaIbHO-NPABOBOrO PEry/IMPOBaHNs HECOCTOATEILHOCTH
KpeauTHbIX opraHusauum cM. nogpobHee: Nlayte, 2018.
% KapenuHa, 2018; Nlaytc, 2018; MNuporosa, Kyp6aros, 2014.
CM., Hanpumep, npusHaHve B BenukobpuTaHuM poccuiickoro GaHKpoTcTBa r-Ha M. AHaHbeBa,
KOHTpOnMpoBaBLLero B cBoe Bpemsi MpomcBasbbaHk: Vesnin v Queeld Ventures Ltd & Anor [2025]
EWHC 104 (Ch).
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6aHKpoTCcTBE XKycaH BaHka, MHKoprnopupoBaHHoro B Pecny6nivke KasaxctaH®,
YTO elle pa3 NOATBEPXAAET akTyaslbHOCTb AaHHON npobnembl. Kpome TOro,
npeacTaeT pPe3oHHbIM  BOMPOC O BO3MOXHOCTM 6aHkpoTcTBa dhuvana
MHOCTPaHHOTO 6aHka. OfHako OTBETbl Ha AaHHble BOMPOCbl ByayT AaHbl C
yyeToM OTBeTa Ha MnepBoHavasibHbIl KOHLENTYaslbHbIVi BOMPOC O COOTHOLUEHWM
lex generalis v lex specialis B KOHTEKCTE TPaHCTPaHUYHON HECOCTOSATENbHOCTH
6aHKoB.

WccnepoBanne pasfeneHo Ha ABe 4yacTu. B vactm 1 paccmarpusaertcs
BOMPOC O TOM, NPUMEHWNMbI /TN K TPAHCrpaHNYHOMY 6aHKpOTCTBY 6aHKOB 0bLuve
NoNIOXEeHNS TpaHCrpaHMYHoA HEeCOCTOATE/IbHOCTH o] COMI- "
NCTEO6/INLLIMEHT-NPON3BOACTBAX, CBOWCTBEHHbIE npuHumny
MOAMMLMPOBAHHOIO YHMBEPCA/IN3Ma: NpOaHaIM3MpoBaH 3apy6exHblii onbIT
npuMeHeHWs K 6GaHKOBCKMM Aedpontam  O6LWMX MpasBun  perinameHTaumm
TPaHCrpaHUyHbIX 6aHKPOTCTB, NPUYMHBLI U LenecoobpasHoCTb Takoro Noaxoaa.
YacTb 2 nocBsillleHa aHanu3dy pasButus lex specialis, OTHocsWerocs K
TpaHCrpaHM4HOMYy 6aHKpPOTCTBY 6aHKOB, Ha HaLMOHa/IbHOM U MeXAyHapOo4HOM
YPOBHE: OTMeYeHa xapakTtepHas ans 6aHkoB cuctema pauddepeHumaumun
6aHKPOTHLIX MPOU3BOACTB Kak home- (OTKPbITbIX B CTpaHe NPOUCXOXAEHUA
6aHka) 1 host-npon3BoACTB (OTKPbITHIX B CTpaHe npebbiBaHWsA, Hanpumep, B
CTpaHe akTMBOB MNnM unnanoB 6GaHka), oTanvarowascsa ot cuctemol COMI- n
NcTeBNNLIMEHT-NPON3BOACTB B 06X NpaBuiax TpaHCrpaHUYHbIX 6aHKPOTCTB.
B 370l e yacTn pacCMOTPEH eBPONECKNA MOAX04, K TPAHCTPaHNYHOW caHaumm
N NUKBMAAUMN 6GaHKOB, MOCTPOEHHbIi Ha YHWBEPCAa/IbHONW MOAENU €AUHOro
NPOU3BOACTBA, a Takke NpoaHa/M3MpoBaH u3daHHblii B mae 2025 roga
YHUBEpCa/IbHbIN AOKYMeHT YHVPYA o cTaHfapTax 6aHKOBCKOWM nukemaaumn (B
TOM YMC/le TPAHCTPaHUYHO), NPeTEHAYIOLNI Ha YHUBEPCabHbIN lex specialis B
6aHKpOTCTBE HECUCTEMHbIX 6aHKOB. MoAHMMAaETCS BOMPOC O TOM, Kak A1CKyccus
o0 lex specialis v lex generalis ons TpaHCrpaHMYHOro 6aHKPOTCTBA 6AHKOB MOXET
0TPa3nTbCA Ha POCCUIACKMX MOAXOAAx K PelleHuto Bornpoca 0 6aHKpOTCTBe
WHOCTPaHHbIX 6aHKOB, He uMerwmx dunnanos B Poccun, HO o6nagarLmx
aKkTvBamu, a Takke 0 6aHKPOTCTBE DUINAIOB MHOCTPAHHbIX BaHKOB.

3 Cm. geno A40-119258/2025 Ap6UTpaxHOro cyfa ropoaa Mockebl. PaHee B Cyae6HON npakTuke
TakkKe BCTpeyasMcb fena 0 6aHKPOTCTBE MHOCTPAHHbIX GaHKOB, B KOTOPbIX NpenpuHUMaCh
nonbITKA VHULMMPOBATL MpoLeAypy HecocToATeNbHOCTM B Poccun (cM. Hanpumep: aena Kpegut
Cyucc (Credit Suisse AG) Ne A40-166286/2023, Ne A40-70801/2024, peno Espoknup BaHk
3CON/3HBM Ne A40-193986/24-185-300 «B»), OHM GyyT 3aTPOHYTbI BO BTOPOIA YACTX CTaTbM.
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2. Lex specialis vs lex generalis B nogxopax K perynmpoBaHuio
TpaHCrpaHUYHON HECOCTOATE/IbHOCTU GAHKOB

TpaHCcrpaHuyHas HecoCTOATENIbHOCTb OXBaTbIBAET C/yyau, Koraa cam OO0/MKHNK,
ero aKkTUBbl W/MNN KPeauTopbl CBA3aHbl C MNpPaBoOMoOpsAKOM ABYX W 6ornee
rocygapcts. B Takoli cuTyaumm notpebyeTcs 3a4eiicTBOBaTb WMHCTPYMEHTHI
MeXyHapoAHOro 4acTHOro mnpasa, Kacallecs BOMPOCOB pasrpaHnyeHus
KOMMNETEHUMW CYAOB pPas3/INyHbIX [OCYAAapCTB B OTHOLIEHUM OTKPbITUSA W
nocneayoLero KOHTPONsA fena O HecoCTOATENbHOCTU WM BBOAVMMOW B HEM
npoueayps! (4anee — npounssoACTBO UM GaHKPOTHOE NPOM3BOACTBO), a TaKke
BOMPOCOB ONpefesieHns NPYMEeHMMOro npaea, 0becrneyeHns TpaHCrpaHNyHoro
ahbdpekta nNpom3BOACTBA [AN1S oxBata 3apybexHblX akTVBOB [AO/MKHUKA U
B3aMMOAENCTBUA  napansiefibHbiX  GaHKPOTHBIX MPOW3BOACTB, €C/NM  OHU
OTKPbIBAIOTCA B pPasHbIX HOPUCOUKLUMAX B OTHOLLUEHWM OJHOTO W TOTO e
JOMKHMKA.

O6wue noaxofdbl K  PEryinMpoBaHMio  TPaHCTPaHUuHbIX  GaHKPOTCTB
paspabarbiBatorcss Komuccuein OOH no npasBy MexAyHapogHOW TOproenu
IOHCUTPAN (panee — KOHCUTPA/). Ha cerogHsawHuii geHb KOHCUTPAT
MOArOTOBWIA TPU TWMOBbLIX 3aKoHa: TWMOBOW 3aKOH O TpaHCrpaHW4HoM
HecocTosiTenbHocTM 1997 roga (panee — T3TH), TUNOBOIR 3aKOH O NMPU3HaHWK
N NpUBEAEHUN B UCMOSIHEHNE WHOCTPaHHbIX CyAeOHbIX pelleHuid, NPUHATBLIX B
CBSI3U C AeNoM 0 HecocTosATensHocTn 2018 roga (ganee — T3CPH), n Tunosoii
3aKOH O HECOCTOSITE/IbHOCTY NpeanpuHuMaTensckmnx rpynn 2019 roga (aanee —
T3Mr). TunoBble 3aKkOHblI CHAGXEHbI PYKOBOACTBAMMW MO NPUHATUIO, B KOTOPbIX
npefcTas/ieHbl KOMMEHTapUN N PasbACHEHUS K UX MOMOXeHUsaM. Kpome Toro,
IOHCUTPAN paspaboTtana pykoBoAcTBa " pekomeHaaLmm ans
3aKoHogaTesIbHbIX OpraHoB MO BOMPOCaM HECOCTOATENBHOCTM (B NATU YACTAX),
a TawkKe MOACHUTE/NbHbIe TeKCTbl (Hanpumep, COOPHUK MO npeLefeHTHOMY
npasy, kacatowemycss T3TH, 2021 roga)*. Mo cocTosHMio Ha 2025 rog Ha
BbICOKO CTaAWn TOTOBHOCTM HaxofATcA [OOKYMEHTbl O MNPUMEHUMOM
3aKoHOAaTeNbCTBE B NPOM3BOACTBE NO AenamM O HecocTtosTensHocTw (lex fori
concursus). MNpuHAT MHCTpyMeHTapuii FOHCUTPAJT o rpaxgaHCKO-NpaBOBbIX
acnekTax OTC/EXWBaHWs M BO3BPALLEHUS aKTUBOB B 6aHKpoTCcTBax™.

COOTBETCTBEHHO, Ha CErofHsIWHWUI AEeHb MOXHO [OBOPUTbL O CUCTEME
[OKYMEHTOB IOHCUTPAJ]I,  co3galowyx  pekomeHAaTeslbHyl0  Mofesb
perynupoBaHns  TpaHCrpaHWYHbIX  6GaHKpoTCTB. Ha3oBeM ee  Mofenbio

TekcTbl [OKYMEHTOB [OCTYMHbI Ha ochuymansHom caiite IOHCUTPAN:
https://uncitral.un.org/ru/texts/insolvency.
TeKCTbl 4OKYMEHTOB AOCTYMHbI HA odmumnansHoMm caiite KOHCUTPAT B pasgene o fesaTenlbHOCTU
paboueli rpynnsl V: https://uncitral.un.org/en/content/working-group-v-insolvency-law.
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TpaHcrpaHUYHbIX GaHKPOTCTB 06LLEro xapaktepa lex generalis'®. 31a mogens
MOCTPOEHa Ha KOHUenuuu mMoantMuMpoBaHHOTO YHUBEpcasimama (Wi Teopun
OCHOBHOIO M HEOCHOBHbIX (BTOPMYHbLIX) NPOM3BOACTB). NpeanonaraeTcs, 4YTo B
OTHOLUEHUN [AO/MKHUKA MOXET 6blTb OTKPbITO OAHO [/1laBHOE — OCHOBHOE —
MPOM3BOACTBO MO [Aefly O  HeCcOoCTOATENIbHOCTW, MpeTeHayllee Ha
9KCTeppUTOPUasIbHbLIA 3EKT B OTHOLLIEHMN BCEX aKTMBOB U BCEX KPeAWTOPOB
[JO/KHVKA, HO He WuCKIivalwee npu 3TOM  OTKPbITUE W JIOK&SIbHbIX
MPOM3BOACTB, OrpaHWYEHHbIX, Kak MpaBwWio, TeppuTopuel rocygapcrea ux
OTKPbITUSA, HOCALMX MOAYMHEHHbI XapakTep MO OTHOLIEHWID K OCHOBHOMY
NMPOU3BOACTBY U MMEHYEMbIX, COOTBETCTBEHHO, HEOCHOBHBLIMY UM BTOPUYHbBIMMU
npounssoacTBamn. OCHOBHbIM OyfeT cumtatbCcsl 6aHKpOTHOE MPOU3BOACTBO,
OTKpPbITOE B CTPaHe LieHTPa OCHOBHbIX MHTEPECOB AO0/MKHMKa (0603Hauyaemoe
abbpesuatypoii «COMI» — oT aHrn.: center of main interests of the debtor), To
€CTb B CTpaHe MHKOpMNopauun Wi Mecta NOCTOSAHHOIO XWUTeNbCTBa AO/MKHUKA,
3a WCK/OYeHneM crlyyaeB, Korga OyfeT [okasaHo, YTo ynpas/eHue fenamu
[JO/KHMKA  OTKPbITbIM  06pa3soM  OCYLUEeCTBAANOCL C  TepPpUTOPUKM  MHOTO
rocygapcrtsea. B aToli cuTyauum MMeHHO B TakoM rocygapctse 6yfeT cuntarbes
HaxopAwmmcs COMI fomxHKKa.

HeocHoBHbIM (BTOPMYHbIM) ByAEeT Npu3HaBaTbCA NPOM3BOACTBO, OTKPLITOE B
CTpaHe MecTa HaxoXAeHus nctebnmwmeHTta (Ha pyCCKOM M3BECTHO Takxe Kak
«npegnpuaTMe») OO/DKHWKA, Nof KOTOPbIM  MOHMMAeTcs oboe MecTo
ornepauuii, B KOTOPOM [O/DKHUK OCYLLECTB/NSIET He HOCSLLY0 BPEMEHHOIO
Xapaktepa 3KOHOMWYECKyl AesiTeNlbHOCTb, OXBaTbIBAaNOLLY 0AeN, ToBapsbl,
ycnyr (NYHKT «f» ¢T. 2 T3TH).

TakvuMm o06pa3oM, MofeNnb PerynnmpoBaHns TpaHCrpaHWYHbIX 6GaHKPOTCTB
obLlero xapaktepa MOCTPOEHa Ha pasrpaHnyeHnn npepenos AeicTBus
6aHKPOTHbIX MPOU3BOACTB Ha OCHOBaHWW KpUTEPUEB MX OTKPbITUA — COMI 1
ncTebnmwMeHTa  Jo/kHuka. Tpy 3TOM B OCHOBY MOAMMMLMPOBAHHOIO
YHMBEpCca/I3Ma MNoNoXeHa cneaywLwas naes: CTpeMieHne K egnHCTBEHHOMY
KOMNETEHTHOMY CyZy W OOHOMY MPUMEHMMOMY MpaBy, KOTOPblE OXBATHAT BCEX
KPeauTopoB [O/KHMKA W BeCcb MacCMB €ro akTMBOB, He3aBMCUMO OT
rocyfiapctaa pacrosioKeHus.

O603HaunB mopgenb T3TH kak lex generalis TpaHCrpaHUYHbIX 6aHKPOTCTB,
3aa4MMcsa BONPOCOM O TOM, MPYMEHMMa NN OHa K 6aHKpOTCTBY 6aHKoB. Ecnv B
HalMoHaNbHOM npaBe 6aHKpPOTCTBO 6aHKOB mnpeanonaraet cneuuasbHble
npaBwia, TO Kak Takoli NoAxofd COOTHOCWUTCH C cuTyauueil TpaHCrpaHW4HoM
HECOCTOATENBbHOCTHU, KOrga Heobxoanmo onpeaennTb PUCANKUNI0 6GaHKPOTHOM

K 2025 rogy 60 rocygapcte MHkopnopuposaiv T3TH B HauuoHa/ibHOe npaso, o6ecrneuns

eMHO06pa3HbIii CTaHAapT ANA NPU3HAHWA WHOCTPaHHbIX GaHKPOTHLIX NPOM3BOACTB Ha CBOEW
Tepputopuu: https://uncitral.un.org/ru/texts/insolvency/modellaw/cross-border_insolvency/status.
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npoLeaypbl 1 ee TpaHCTrpaHWYHbIA 3hdIeKT: MOTYT /M creLmasibHble Npoueaypbl
6aHkpoTCcTBa 6aHKOB NPU3HABaTLCS HA OCHOBE O6LLMX NPaBW TPAHCTPaHUYHOW
HEeCOCTOATeNbHOCTM? 34ecb BaXHO o06patuTb BHUMaHue, 4yto cam T3TH
JonyckaeT  [OWCKPELMI0O  WHKOPMOPUPYIOLLEro ero rocygapctea B 4acTu
YCTaHOB/MEHMSA Kpyra CyObekToB, Ha KOTOpble OH He pacnpocTpaHseTcs. K
TaKoBbIM Cpefu Npoymx OoTHeceHbl 6aHku (n. 2 cT. 1 T3TH). U panee, B n. 56
PykoBogctea no npuHATMIO T3TH, OTMEYEeHbl MPUYUHBI  UCKIHYEHUS,
KoppecnoHaupyowme 0603HaYeHHbIM  Bbllle OCOOGEHHOCTAM  GaHKOBCKUX
6aHKpOTCTB, B YACTHOCTW HEOBXOAMMOCTM OCOBEHHO BbICTPbIX U NPOAYMAaHHbIX
OEeACTBUIA BO M36EXaHMe MacCOBOr0 CHATUSI CPeACTB CO CYETOB C LE/bio
3aLUTUTb XN3HEHHO BakHbIe MHTEpECh! 60/bLIOMO Yncna noaeint’.

B PykoBoACTBE Takke cAenaHo OOMOHEHVWE O TOM, 4YTO AfA uenei
NPU3HaHWA MHOCTPaHHOrO 6aHKPOTHOTO MPOW3BOACTBA, OTKPLITOTO 3a py6exom
B OTHOWeEHUM OaHKa, Takoe nNpPOW3BOACTBO MOXET paccMaTpuBaTbCs Kak
nognagatowee nog geiictesne T3TH, ecnn HECOCTOATENLHOCTL dnamnana unm
aKTMBbl MHOCTPAHHOIO MpeanpuaTua B npuHumatowem T3TH rocygapctse He
noAnajarT Nof HauMOHA/IbHYK pErfTaMEHTUPYHOLLYD cxemy™® (TO ecTb He
nognajawowe nof perynMpoBaHne 6aHKOBCKOW AeATeNIbHOCTM B MECTHOM
npasonopsgke). Takum obpasom, ecnu uavan wim UHoe nogpasaenexHve
WHOCTPaHHOro 6aHKa, a TakKe ero MeCTHble akTVBbl He noanajatoT Mnop,
cneumanbHoe perynmpoBaHue 6GaHKOBCKOW AeATeNbHOCTM B rocyfapcrTse, TO
MPOM3BOACTBO MO [Jefly O HEeCOCTOATENIbHOCTM, CBA3aHHOE C  TakuMm
WHOCTPaHHbIM GaHKOM, MOXET HE UCKMYATLCA 13 30HbI AelicTBusa T3TH (n. 58
Pykosogctea no npuHatuo T3TH). Bonee Toro, ecnv no teM WX WHbIM
npuYMHaM rocyfapcTBo MPOUCXOXAEHUSA 6aHKa, rae MHUUMMpoBaHa npoueaypa
ero 6aHKpOTCTBa, He pacrnpoCTpaHsieT Ha OTKPbITOE MPOU3BOACTBO PeXuM
crneumanbHOro peryimpoBaHnsi HECOCTOATE/IbHOCTU BaHKOB, TO NPW NPU3HAHUN
3a pybexom Tako/ npouefypbl, no MHeHuto HOHCUTPAJ, Takxe
HeuenecoobpasHo MCK/IYaTb NPU3HAHUE Takoro NPOW3BOACTBA M3 Npasun lex
generalis®. Takum o06pa3om, NpuU WHKopropauuy B cBoe npaso T3TH
rocygapctesa MOryT MOMIHOCTbIO MCKIUNTL 6GaHkn m3 cdpepbl gelicteua T3TH
(Ha3oBem TaKyt CUTyauuio MOJSIHON OrOBOPKOR), a MOryT BbliOpaTb BapuaHT
YaCTUYHOrO UMCKNoYeHUsi, korga T3TH peiicTByeT B OTHOLUEHWM aKTVBOB
MHOCTPAHHOTO 6aHKa, He OXBa4YeHHbIX CreunasibHbIM  PeryvpoBaHvem
6aHKOBCKON  AeATeNnbHOCTM  (HA30BeM  Takyld  OFOBOPKY  YCEYEHHOW).

7 OOH. (2014). Tunosoit 3akoH HHCWTPAJ/I 0 TpaHCIPaHU4HOW HECOCTOATENIbHOCTU C
PyKoBOACTBOM NO NPUHATUIO U TOMIKOBaHuo. C. 42.
https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/ru/1997-model-law-insol-
2013-guide-enactment-r.pdf.

Tam xe, NyHKTbl 56-58.

¥ Tam xe.
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COOTBETCTBEHHO, B roCyapCTBax, BOCMO/b30BABLUMXCSA YCEUYEHHO! OroBOPKOM
06 nckIrYeHnn 6aHKpoTCTBa 6aHKOB 13 cdhepbl AECTBUS NHKOPNOPUPOBAHHOTO
B Mx npaBo T3TH, aKkT1Bbl MHOCTPAHHOIO GaHKa, Haxo4sLerocsa B 6aHKpOTCTBE
3a py6exom, MorytT ObITb nepefaHbl Mof ynpasneHue afgMUHUCTpaTopa
WMHOCTPaHHOTO MNPOW3BOACTBA MPU MPU3HAHUX MOCNEfHEro B rocygapcree
NoKauuy akTUBOB B KA4eCTBE OCHOBHOIO NPOU3BOACTBA.

YceueHHass oroBopka M3 T3TH M coxpaHeHue 4acTu akTMBOB GaHka nop,
06LWVMN  NpaBuaaMu  perynnpoBaHnis TpPaHCrpPaHWYHOW HEeCOCTOATEIbHOCTM
ob6ycnosneHbl cnegywowmM. Peanctpnbyuus npu  gedonTte axkTUBOB, He
OXBaYeHHbIX 6GaHKOBCKOW [AeATe/IbHOCTbIO MO KOHTPO/IEM OTeYeCTBEHHOIO
perynatopa W He CBSA3aHHbIX C MPaBOM WMHOCTPAHHOIO 6GaHKa npuBnekatb
[enosnTtbl 1 pasmeLlatb AeHexHble CpeficTBa B 0TeHYeCTBEHHOM NPaBonopsaake,
He CTO/Ib OCTPbIM 06pa3oM 3aTparMBaeT MeCTHbIX KpeauTOpOB, TakK Kak He
npegnonaraeT BKNaA44YMKOB (0CO6G0 YA3BMMBIX Nu). B Takoii cutyaummn y
rocyfiapctea MOXeT He OblTb MOTUBA M3bIMaTb aKTUBbI M3-NOA 06X Npasus
fencteua T3TH 1 13-nog MexaHM3MOB NPU3HAHUS MHOCTPaHHbIX GaHKPOTHbIX
nponsBoAcTB no mogenm COMI- n uctebnmwmMeHT-npon3soacTs. Obpatum
BHUMaHue, 4yto cuctema COMI- n UCcTe6NNIMEHT-NPOU3BOACTB NPUMEHMA Kak
K npoun3BoAcTBam JNIMKBUAALMOHHO, Tak N peabunTauMoHHOM
Hanpas/ieHHoCcTW. OfHaKOo B cUTyauuu ¢ 6aHKaMu OnbIT NPUMEHEHWUS YCEYeHHOM
OlOBOPKM CBUAETENbCTBYET, UYTO OHa, Kak npasBuno, BOCTpeboBaHa B
NIMKBMIALMOHHBIX Npoueaypax, Korga Tpebyetcs foCTyn K 3apybexHOMyY akTuBy
6aHKa npwu ero gechonte.

PaccmoTpuM npumMepbl U3 NPakTUKK rocyaapcTs, MHKopnopuposasLwwmx T3TH
C YCeYEeHHOl OroBOPKOW B OTHOLLEHUN BaHkoB. OCoObI MHTEpec npeacTaBnser
onbiT CLWA u Benuko6putaHum — agentoB T3TH?. Ewle pas akueHTMpyem
BHUMaHWE, 4YTO peyb WAET He O HauMOHa/IbHO-MPaBOBOM PeryinpoBaHnm
6aHKpoTCcTBa 6aHKOB B HA3BaHHbLIX HOPUCAMKLMAX (STOT BOMPOC HaXOAMUTCA 3a
pamkamn npegMeTa  WCCMefoBaHusl), HO O BblpaboTaHHbIX 3a py6exom
nogxogax K Mpu3HaHui adyhekTa MHOCTPaHHbIX OGaHKPOTCTB 6GaHKOB B
OTHOLLEHNN MECTHbIX aKTMBOB MHOCTPaHHOIO 6aHKa.

Tak, NPUMEPOM MNPUMEHEHNST YCEYEHHOI OroBOPKM 06 MCKIUYEHUN U3 lex
generalis B OTHOLEHMN GAHKPOTCTBA WHOCTPAHHbLIX GAaHKOB MOXET C/YXWUTb
3akoHogatenbctBo CLUA, rge TpaHcrpaHnyHoe 6aHKPOTCTBO MHOCTPaHHbIX
6aHkoB 6e3 dwmnmnanos B CLIA nognagaetr nog pexum  06bIYHOrO
TpaHCrpaHM4YHOro 6aHKpPOTCTBA, TO €CTb MnoA AeicTeue rnasbl 15 Kogekca o
6aHkpoTtcTBe CLUA (manee — Kogekc 0 6aHKpoTcTBE). B TO Xe Bpewms

20 OTMEeTM LUMPOKO W3BECTHbI hakT, 4TO MHOrve rocygapctea — unieHbl EC, B TOM uucne
lepmanuna, ®paHuus u  gp., He uHKoprnopuposam T3TH. Cm. cTatyc [AoKymeHTa:
https://uncitral.un.org/en/texts/insolvency/modellaw/cross-border_insolvency/status.
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WHOCTPaHHble 6aHkM ¢ unuanamm unu areHtcteamun B CLUA He nognagatot
nog Aelicteme rnaeBbl 15 Kogekca o 6aHkpotcTBe®’. COOTBETCTBEHHO,
WHOCTPaHHOEe NMPOM3BOACTBO N0 [efly O HECOCTOATENIbLHOCTU B OTHOLLEHUMN TakmX
MHOCTPaHHbIX 6aHKOB He MOXeT ObiTb npu3HaHo B CLUA no obuwym npasuiam
NPU3HaHNA TPaHCrpaHNYHbIX 6aHKPOTCTB.

Tak, U3BeCTHOCTb Nosyumno geno Anpuw BaHk Pe3ontowH KopnopeiiwH
(Irish Bank Resolution Corporation), rtaoe wpnaHackuii 6aHK 3akpblil Bce
hvnnansl nnm areHtcTea B CLUA 3a fecatb MecsueB 0 nojaym 3asasneHuns no
rnase 15 Kopekca o 6aHkpotcTtBe CLUA ansa TOro, 4tobbl NONYyYUTb PEXUM
NpU3HaHWS MHOCTPAHHOW 6GaHKPOTHOW npoueAypbl MO NpaBuiaM yKa3aHHOM
rnaebl (Shuai Guo, 2021, p. 4.). Takoil Nogxod UMEET B HEKOTOPOM CMbIC/1E
NCTOPUYECKNE KOPHW W, Kak OTMEYaloT 3KCMepThl, C/IOXWICA euwe pfo
nHkopnopauun T3TH u BHeapeHus B 2005 rogy riasbl 15 B Kopekc o
6aHkpoTCTBE, KOrga npv  6GaHKPOTCTBE  MHOCTpaHHoro GaHka  6e3
dmnunanos/nogpasgenennii B8 CLUA no ycMOTPeHUto cyaa ero MecTHble aKTMBbI
MOr/IM BbITb NepefaHbl WK Nof ynpas/ieHWe WHOCTPaHHOTo afMuHUCTparopa
NN B OTHOLUEHMM HUX MOra ObITb Hayata MecTHas nmpoueaypa (Schwarcz,
2005, pp. 82-87). COOTBETCTBEHHO, €C/M Y WHOCTpPaHHOro 6aHka ecTb
amepvikaHckme unmanbl U areHTcTBa, TO KX 6GaHKpOTCTBO nognagaet
UCKTUUTENbHO MOJ, CneunasbHble HauuoHabHble pexumbl (Shuai Guo, 2021,
p. 4; Schwarcz, 2005, p. 85), To ecTb noa AeincTeue 3akoHa 0 MexayHapoaHol
6aHKOBCKOI AeaTenbHocT 1978 ropa (International Banking Act of 1978)%.
Ecnn y Hennarexecnocob6HOro WMHOCTPaHHOrO 6GaHKa eCcTb akTuBbl, HO HeT
dmnnanos nnn areHtcTB B CLUA, NOgUYMHEHHbIX GaHKOBCKOMY PErynpoBaHunio
CLWA, TO K NnuKkBMJaumyM n pacnpefeneHunio aTux akTmBoB OyayT NPUMEHSATHLCA
obwye nonoxeHuss Kogekca o 6aHKPOTCTBE M €r0 MOSIOXKEHWSA O NKBUAaUMm
(Schwarcz, 2005, pp. 83—-84), B TOM 4ucC/ie B HaCTVU NOIOKEHUA O NPU3HAHUMN
NHOCTPaHHbIX 6aHKPOTCTB Kak COMI- nnu ncTeb/MLIMeHT-Npon3BoACTB.

YceueHHass oOroBopka BoOcCnpuHATa W BenukobputaHwein: B cT. 1(2)
MonoXeHnst 0 TpaHCrpaHU4Ho HecocTosiTenbHOocT 2006 roga® (Monoxexue
npeactasnsieTr coboli  uHkoprnopauuio T3TH) OTMeYeHo, 4YTO OHO He
NMPUMEHAETCA B OTHOLUEHWM KPeAWTHbIX opraHusauuii Benukobputanuu wu
EBponeiickoil akoHoMu4yeckoli 30Hbl (EEA — European Economic Area), paBHO
Kak 1 B OTHOLUEHUW NoApasfeneHnii Takmx KpeauTHbIX OpraHu3aumnii, a Takke B

2 Wckniodewnss no  ctatbe 1501  nyHkta  1(c) Kogekca 0  GaHkporctBe  CLUA
(https://www.law.cornell.edu/uscode/text/11/1501), oTcblnatolleli K uckarueHnam ct. 109 (6) Toro
e Kopekca (URL: https://www.law.cornell.edu/uscode/text/11/109).
CM. pokymeHT: https://www.law.cornell.edu/topn/international_banking_act_of_1978, a Takxe:
https://www.govinfo.gov/content/pkg/COMPS-275/pdf/COMPS-275.pdf.
Cross-border Insolvency Regulation, 2006, Part 5:
https://www.legislation.gov.uk/uksi/2006/1030/contents.
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OTHOLUEHUN KPEeAWUTHbIX OpraHm3auuini  TPeTbUX [OCYAAapcTB, Korga Takue
opraHuMsauuy VMerT paspelleHre Nno 3akoHodaTenbCcTBy BenvkobpuTaHun Ha
npuem Leno3nToB WY BbINyCK 3NEKTPOHHBIX AeHer (NocnefHne noanagatoT nos
cneuvanbHOe MpaBoOBOE perynvposaHve BenvkobputaHumn, npegycMoTpeHHoe
MonoxeHviem o] KpeauTHbIX opraHusaumax (peopranusaumm n
nuksugaumn) 2004 roga®!). SkcnepTbl MPUBOAST — Creaylowye  NpuMepsbl:
npoueaypbl pectpyktypmsaumn BTA BaHvka n AnbsiHCc-6aHka M3 KasaxcTaHa
noflyynn  Mpu3HaHWe Ha OCHOBaHWU [lOMOXEeHMss O  TpaHCrpaHW4HoOM
HecocTosiTennbHocTM 2006 roda, MNOCKO/IbKY 3TW GaHkM He 6blin H6aHkamu
TPEeTbEro rocygapctaa no cmbicay ncknwdeHus ct. 1(2) (Chan Ho, Lastra, 2011,
p. 217). Mo mHeHuto J1.YaH Xo u P. JlacTpbl, B aHa/OrM4HON cUTyaumu
HaxogsaTca bawkpegut Kaiman Juvmunten (Bancredit Cayman Limited) —
KpeautTHas opraHusaumst KaliMaHoBbIX OCTPOBOB, Ybe 6GaHKPOTCTBO 6bl10
npusHaHo B CLUA B 2006 rogy Ha OCHOBe BCE TOr0 e WHKOPNOpUpOoBaHHOIO
T3TH ¢ yceyeHHbIM UCKNKYEHMEM, a Takke 6aHK BaxpeiiHa — WHTepHeLHN
BanknHr KopnopeliiwH (International Banking Corporation BSC (TIBC)), B
OTHOLUEHUN KOTOPOro Oblna BBefeHa afMUHUCTpaTMBHAs npouedypa B
rocyfapctee co3gaHus (M OHa Tawkke Oblna npusHaHa B CLUA B 2010 roay)
(Chan Ho & Lastra, 2011, p. 217).

Lex generalis npegnonaraeT He TOMbKO MpU3HaAHWE WHOCTPAHHOro
NPOW3BOACTBA, HO W  PErynnupyet rpaHulibl  BO3MOXHOMO  JIOK&/IbHOro
NMPOV3BOACTBA, KBa/IM(PMLMPOBAHHOIO, HanpuMmep, Kak HEeOCHOBHOE BBUAY
Ha/IMumsa ncTebmMeHTa Ao/MKHUKA B rocyaapcTse, /IM60, YTO HE UCK/IIOYEHO,
Mo WHbLIM OPUCAMKUMOHHBLIM KpuUTepusM. B kavecTBe npumepa fena o
6aHKpOTCTBE, OTKPLITOrO B OTHOLLUEHWM WHOCTPAHHOrO 6GaHka B rocygapcree
NPUCYTCTBUA €r0 aKTUBOB, MOXET paccMaTpuBaTtbca aeno Apkarnuma (2012) —
Aeno 6axpeiiHcKoro MHBECTULMOHHOTO GaHKa «C odhucamu B ATnaHTte, JIoHAOHE,
loHkoHre n CuHranype B [OMOSHEHWE K ero wTab-kBapTvpe B BbaxpeiHe»
(Walters, 2017, p. 36). JomkHuk — 6aHK Apkanuma — W HeKoTopble
aunvpoBaHHble MuUa, BKIOYAS A0YEPHIO KOMMaHWio Ha KalimaHoBbIX
OCTpOBax, MNoAa/IN 3asiB/IEHNE O MPUMEHEHUW MpoLeaypbl HECOCTOATEIbHOCTU
no rnase 11 Kogekca 0 6aHKpOTCTBE (nNpoueaypbl peadbunutalyMoHHON
HanpaB/ieHHOCTN ANA Leneli cornacoBaHus niaHa pecTpykTypusaummn fonra) B
cyn, Holo-Mopka. LleHTpanbHbili 6GaHk BaxpeliHa He BO3paswsi NpoTUB
3anB/1eHN, nogayy  KOTOporo  Takke  noggepxano  60MbLIMHCTBO
MHCTUTYUMOHA/bHBIX — KpeauTopoB  Apkanuma. Uenbio Apkanuma 6bina
PecTpyKTypu3aLmnsi Ha OCHOBaHWUK COr/lalleHns UCIamckoro 6aHkmHra Mypabaxa
Ha cymmy 1,1 munnvapga gonnapos CLUA, 3akiwyeHHOro ¢ 6aHkamu K3

24 The Credit Institutions (Reorganisation and Winding up) Regulations, 2004:
https://www.legislation.gov.uk/uksi/2004/1045/contents.
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BaxpeitHa (Mcnamckum 6aHkom BaxpeiiHa — Bahrain Islamic Bank (BISB)) un
VemeHa, rapaHTpOBaHHOIO [0YepHell KoMnaHneli Ha KaliMaHoBbIX 0CTPOBaXx.
KOpucTbl KpeauTopoB NPeanonoXuan, Yto Aeno 66110 MHUUMuposaHo B CLUA
[ANA aBTOMAaTUYeCcKoro MopaTopus B rocyfapcTBax, NPU3HaLWMX ameprkaHcKoe
6aHKpOTCTBO, Hanpumep, Ha KaiiMaHoBbIX OCTpOBax, [fe B OTHOLUEHWM
JoyepHeil komnaHuM Morna  ObiITb  HayaTa npouedypa  JIMKBUAALMW.
3akoHogaTenbcTBO baxpeiiHa He cmorno 6bl OCTAHOBUTH JIMKBUAALMOHHYHO
npoueaypy®. B utore nnaH peopraHnsauumn 6bin yteepxaeH 8 CLUAZ,

[eno npefctaensieTca  npuMevartenlbHbIM B pyc/le  Crefyowmx
paccyxaeHuii. baHKpOTHOe nNPOU3BOACTBO B [aHHOM C/lyyae OTKpPbITO MO
MWUHUMaJIbHBIM KPUTEPUAM IOPUCOMKLUAM KOPNOPATUBHBLIX 6aHKPOTCTB (HaNnynio
aKTMBOB), U MpX 3TOM paccmarprviBaemMoe 6GaHKpOTCTBO Obl/I0 €AUHCTBEHHBIM
6aHKpOTHLIM MPOM3BOACTBOM B OTHOLWEHWM 6GaHka. Bcnen 3a npodieccopom
[x. Bectbpykom A. BonTepc HasblBaeT Takoe NPOU3BOACTBO €4WHCTBEHHbIM
HEOCHOBHbIM MPOM3BOACTBOM (@Hrn.: solitary non-main proceedings) (Walters,
2017, p. 19). Bugutcs, 4To B JAaHHOI CUTyaLun eAMHCTBEHHOE NPOU3BOACTBO He
OygeT He TO/MIbKO OCHOBHbIM, HO W HEOCHOBHbIM (aHr/.: single or solitary
non-main and non non-main proceeding). Takme Npou3BOACTBa BbinajalT u3
cuctembl COMI- 1 UCTE6/IMWLIMEHT-MPOM3BOACTB, HO B CW/Iy TOMO, YTO OHM
BbICTYNalOT €AMHCTBEHHbIMW NPOM3BOACTBAMM B OTHOLUEHWM [O/DKHUKA, 3a
HMMW MOXET COXPaHATbLCH CTaTyC [MaBHOrO 6aHKPOTHOrO npom3soAacTea. M ato
OCOGEHHO BaXHO B CBETe MpOU3OLIeALero B [aHHOM [efie Ha/IoKEeHUs
3anajHoli Mogenu pecTpyktypusauun gonra (rnasa 11 Kogekca o 6aHKpoTCTBE)
Ha wucnamckuini GaHKMHT (Apkanuma Kak WCnamckuii 6aHK OocyllecTBasAn
[eATeNbHOCTb B KaYeCTBE MHBECTULIMOHHOIO 6aHka 1 rnobanbHOro MeHemxepa
aflbTEPHATUBHBIX ~ WHBECTMLUWIA,  COOTBETCTBYHOLUMX  HOPMam  Luapvara).
MprMeyaTesnibHO, YTO MOAYMHEHME AaKTMBOB WHOCTPaHHbIX GaHKOB npaswiam
OpAVHAapHbIX KOpMopaTuBHbIX 6GaHkpoTcTB B Mogenn CLUA npusBogut K
BO3MOXHOCTW UHULIMMPOBATL BCIO MPOLEeAypy PecTpyKTypusaunm MHOCTPaHHOro

Moapo6HbIi aHanun3 gena cm.: Walters, 2017.
% Martepuansl gena cm.: U.S. Government Information, 13-1434 — Official Committee of Unsecured
Creditors of Arcap v. Bahrain Islamic Bank.
https://www.govinfo.gov/app/details/lUSCOURTS-nysb-1_13-ap-01434/USCOURTS-nysb-1_13-ap-
01434-0/context. B Aene noAHMMasIMCb U WHbIE BOMPOCHI, B TOM Y1C/ie O 3a4eTe, NPOBeAEeHHOM
Wcnamckum  6GaHkom BaxpeiiHa (BISB) B HapylweHue mopatopusi. ®uHasbHble pelueHust
BblHOCUANCL B 2021 roay. bbino yctaHoBneHo, 4to BISB nposiBun HeyBaxeHue K cyay, AeicTBys B
HapyLUieHe yCTaHOB/IEHHOTO MOPATopus, GblNM OTK/IOHEHbI JOBOAbI OTBETYMKOB 06 OTCYTCTBUW
IOPUCAMKLMK in personam W O HapyLlleHUU MexAyHapoAHOW BEeXMBOCTM (CM. cnpasky O Aene
Cloyd, J. (2023). (US) When caught violating the stay, forgiveness for creditors is not automatic.
Restructuring Global View.
https://www.restructuring-globalview.com/2023/03/when-caught-violating-the-stay-forgiveness-for-c
reditors-is-not-automatic/.
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6aHKa (M Npu OTCYTCTBMW HECOI/IACHbIX KPEAUTOPOB 3TO MOXET MPUBECTU K ee
peanusauun, Tak kak He By[eT BO3paKaloLmX /uL).

MoaBoas ntor, MOXHO oTMeTuTb: T3TH Kak lex generalis B TpaHCrpaHWYHbIX
6aHKpOTCTBaxX He SBMSAETCS WHCTPYMEHTOM, CneuvasibHO CO34aHHbIM O
GaHKpOTCTBA 6aHKOB M YUUTbIBAKOLMM OCOOGEHHOCTU AedonTa KpeguTHbIX
opraHu3auuii, Ha 4TO TMNpAMO YyKasbiBalT ero paspabotumkn. T3TH
npegycmarprBaeT BO3MOXHOCTb JIM60 MOSTHOCTbIO OFPaHNYNTbL €r0 NPUMEHEHNe
B OTHOLIEHUN 6GaHKOB (MOIHasi oroBopka 06 MCKAlYeHun 6aHkoB M3 T3TH),
6o OorpaHMYEeHHO [JONyCTUTb €ro MPUMEHEHWEe B OTHOLWIEHUM 6aHKOB, He
nmeLwmx uaanos B nHkopnopupyowem T3TH rocygapctse Uan MMerLwmx
ceTb humanoB U1 NoApasfeneHwil, Korga TakoBble He  OXBayeHbl
HauMoHaNbHbIM  perynMpoBaHmeM 6GaHKOBCKOM aedATenbHOCTU  (yceuyeHHas
oroBopka 06 ucknwyeHun 6aHkoB M3 T3TH). YceueHHasi oroBopka OoTpaxaet
nogxod, MpU KOTOPOM JOKa/IbHbIA aKkTUB 6aHka, He yvacTBywwwuii B
BbINO/IHEHNN (DYHKLMIA KPEeAUTHON OopraHm3aumm no MectHoMy npasy (MPocTbie
aKkTuBbl UnNn duamansl 6e3 HauMoHaIbHOW NILEH3MKN), MOXET ObITb OTHECEH K
o6LEeMy  peryiMpoBaHU0  TpPaHCrPaHU4YHbIX  GAHKPOTCTB M MOXET
pacnpefenaTbca Mexay 6aHKpOTHbIMU NPOU3BOACTBAMM C NO3NLMK 3(PAEKTOB
COMI- n ncTebMIIMEHT-NPOM3BOACTB. B paBHOI CTeneHn TakoW NOKasibHbIl
aKTMB UHOCTPAHHOro 6aHKa MOXeT ObITb MOABEPXKEH M NOKa/IbHBLIM NpoLeaypam
KoprnopaTtuBHoli (He CBA3aHHON C 0COGEHHOCTAMM GAHKOBCKOW AESTENbHOCTM)
HEeCOCTOATENbHOCTM C NOCMEAYOLMM NPYMEHEHNEM K MPOU3BOACTBY 3(hhekToB
1 nNpasua KoopavHauun, npeaycMoTpeHHbIx T3TH.

BbiBOAbl

PesioMupys nepBylo 4YacTb MCCefoBaHus, 0603Ha4YMM cnegyooLye nosvumm.
O6wue npaBwia pernaMeHTauuy TpaHCrpaHWYHOW  HEecoCTOSATENbHOCTU
(peLueHns BOMPOCOB OPUCAMKLMM WU NPU3HAaHMSA GAHKPOTHLIX NPOM3BOACTB) N0
mMoAenn moanduUMPOBaHHOIO YHMBEpPcanuama u pacnpegenenns adcpekToB
COMI- n nctebnuMeHT-Npon3BoACTB BocnpousseneHsl B T3TH (lex generalis).
BaHkn MOryT ObITb MOSIHOCTbIO WUCK/IOYEHbI M3-Mof, Aeicteus lex generalis
(nonHas oroBopka 06 WCKAYEHUM 6aHKOB), & MOryT ObiTb WCK/OUYEHbI
4YacTWYHO, TOMbKO B OTHOWEHWM (UAVANOB M akTMBOB, MoANajatolumx nog
npasuna nnLeH3npoBaHuA, HO He B OTHOLWUEHUM OObIYHbIX AaKTMBOB
MHOCTPaHHOrO 6aHka (yceueHHas oOroBopka). lMosHas OroBopka MOHOCTLIO
NCKNoYaeT 6aHKN 1N X aKTVBbl U3 30HbI TAPMOHU3NPOBAHHON pernameHTaumm
TPaHCrpaHUyHbIX GaHKPOTCTB. OTO OMpaBAaHO B OTHOLUEHWU WHOCTPaHHbIX
6aHkoB, 4Ybi  wananbl  NognagalT  nod  HauMOHasIbHO-NPaBOBOE
perynupoBaHne 6GaHKOBCKO AESATENBHOCTM U HaUMOHasIbHbIE  PEXUMbI
6aHkpoTcTBA  6aHKOB (MM HAUMOHasIbHble  CrneuuasibHble  PEXUMbI
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aAMWHUCTPMPOBAaHUS aKTUBOB MHOCTPaHHbIX 6aHKOB). NpwW NosHOI OroBopke 06
NCKNOYeHUN 6aHKoB M3 lex generalis KPUTUYECKM BaXKHO NpefyCcMOTPETb
HauunoHanbHbI lex specialis, vHaye pexvm akTMBOB WMHOCTPAaHHbIX GaHKOB
BnafaeT B 30HY HeonpefesieHHOCTU Mpu MonbiTkax WX peaucTpubyunn B
cuUTyaumsix TpaHcrpaHnyHbix 4ed)onToB 6aHKOB.

YceueHHas OroBopka pasrpaHuyMBaeT, Kakue akTuBbl 6aHKOB MOryT
pacnpegenateca no mogenn COMI- n ncTebnUIIMEHT-NPOM3BOACTB (M 3TO
06bIYHO NPOCTbIE aKTUBbl MHOCTPAHHBLIX GAHKOB), & Kakne akTUBbl MIHOCTPAaHHbIX
6aHkoB [LOMKHBI ocTasarbCA B TeppuUTOpPUabHON Mozenu
HaLMOHaIbHO-NPaBOBOIO  PETY/IMPOBAHNSA  HECOCTOATENIbHOCTU  KPEAUTHbIX
opraHmzaumii  (k nocnegHUm OyAyT OTHOCWUTBLCA aKTUBbl TeX WMHOCTPaHHbIX
6aHKOB, KOTOpble [eliCTBOBa/IM B CTPaHe Yepes IMLEH3MPOBaHHbIE Ha BefeHne
6aHKOBCKOIN AesTeNbHOCTW chunmansbl). Takum 06pa3om, yceueHHas OroBopka 13
T3TH MOXeT BbICTyNnaTb MMHUMa/IbHON rapaHTueii athdekTUBHOIO ynpasieHns
aKkTVBaMn MHOCTPaHHbIX 6aHKOB B Cllyyae TpaHCrpaHWYHON HECOCTOATENIbHOCTM
[0 Tex nop, noka rocygapcTBO He co3gacT B 3TOM 06nacTu cneuuasibHble
npaswia pernaMmeHTauun. Bo BTOpoi Yactu uccnegosanvsa 6yayT pacCMOTPEHbI
BOMPOCbI O TOM, YTO MOXET MPUATA HaA CMEHY MUHWMaSIbHbIM rapaHTUsIM, YTO
npeacTasnser coboli lex specialis B TpaHCrpaHUUHbIX 6aHKPOTCTBaxX 6aHKOB U
KakoBbl  NepcnekTvBbl NpuUMeHeHWs lex generalis w lex specialis
TpaHCrpaHnyHbIX 6aHKPOTCTB K 6aHkam B Poccuu.
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AHHOTauuA

B anpene n mae 2025 roga Komwuccua mexayHapogHoro npasa OOH (panee — KMI,
Komucens) Ha nneHapHbIX 3acefaHusix CeMbAecsT LIecTO ceccunm paccmoTpena
YeTBEPTbIA 3aKkiounTeNbHbIA Aoknasd CneunanbHOro Aoknagymka 06 obLmx npuHumMnax
npaea, a PefakunoHHbIi kOMUTET AopaboTasl NPOeKT BbIBOAOB 06 O6LMX MpUHLMNAax
npaea no utoram BTOPOro uTeHusi. CnedyeT oxuaatb, 4To B 2026 rogy npoekT 6yaet
NPUHAT B OKOHYaTENIbHOW peflakLmn 1 ero TEKCT He NMPeTePnUT 3HaUNTESbHbIX M3MEHEHWIA.
Martepuasnbl guckyccuii B Komucenmn, goknaabl CneumanbHOro goknagyvka, B ToM yucne
obcTosTeNnbHaA 6rubnunorpacus, a Takke pesynstarbl 06CcyxaeHnii rocygapcTs B Lectom
KomuTeTe MeHepanbHo Accambnen OOH patoT 6oratblii MaTepuan 415 UCCnefoBaHns u
Nno3BOMIAOT  yXe CerofHsa cfhenatb HeKoTopble BbIBOAbI. Bo-nepsbix, Komwuccus
OfIHO3HAYHO OTHecna ob6wue NPUHLMMbLI NpaBa K aBTOHOMHbIM MWCTOYHMKaM Mexzay-
HapogHoro npasa, a npefcTaBuTeNy rocygapcts B LecTom KomuTeTe npaxkTUyecku
6€e30roBOPOYHO C 3TVM COM/IACUINCh; BO-BTOPbIX, KOMUccKs pasgenuna obLiye npuHLumnbI
npasa Ha [Be KaTeropuu: BbiTeKalolme u3 HauWOHa/IbHLIX MNPaBOBbIX CUCTEM W
chopmypoBaHHble B MeXAyHapoAHO-NMPaBOBOA cuUCTEME, a Takke npefnoxuna
METOZO0/IOMMI0 VX BbISIBNIEHWSI; B-TPETbMX, OblIN onpeaeneHbl PyHKLMM 06LLMX NPUHLMNOB
npaea: CrMoco6CTBOBATb COMMACOBAHHOCTY MEXAYHAapOAHO-MNPaBOBO/ CUCTEMbI, B TOM
yncne CNyXuTb CPefCTBOM TOMIKOBAHWUA W [OMOSIHEHUSA APYTUX HOPM MEeXAyHapOoAHOro
npasa. HecMoTps Ha TO 4TO 06LLME MPUHLMNBLI NpaBa NPUMEHSIOTCS B OTCYTCTBME HOPM,
pernaMeHTMpYIOLWMX OonpeaeneHHsblii Bonpoc, Komuceua nopuvepkHyna: TpeTuid Bug,
VCTOYHMKOB MEXAYHapOAHOro npasa He HAXOAUTCA B epapXxum HKE OPYruxX UCTOUHUKOB.
W, HakoHeL, B-4eTBepTbIX, B NOCNEeAHUI BapuaHT NpoekTa BK/IYEHbl 06LMe NPUHLMMLI
npaBa C OrpaHWYeHHOl chepoil MpPUMEHEHUsi, B UMCMO KOTOPbIX MOMYT BXOAUTb
pervoHasnibHble NpuHLUMnbl. Kommcensa He gana onpegeneHus obwym npuHuvnam npasa, a
METOAO/OMMA WX BbISAB/IEHUS, OCHOBaHHAA Ha WHAYKTMBHOM W [eflyKTUBHOM MeToAe,
3a4acTyt0 He MNO3BONSAET pPasrPaHNynTbL 3TOT WUCTOYHWK C HOPMaMu MEXAyHapoaHOro
06blYHOTO MpaBa. [lMckyccun O TpeTbeM BUAE WCTOYHUKOB MexyHapogHOro npasa,
HasBaHHOM B cTaTbe 38 CraryTa MexayHapogHoro Cyaa, MOAHS/IMCb Ha BbICOKWIA
[LOKTPUHA/bHBIA M MEXTOCYAAPCTBEHHbIN YPOBEHb. TO MO3BO/MSAET NPEANONIOKUTb, UYTO
oblme npuHUMMBLI Npasa W Bnpedb OyAyT CAyXuTb CBOEOOpasHbIM «ABurateniem»
MeX/yHapoAHoro npasa, npefsaratolimm nocsrefHeMy BO3MOXHble [/19 3aMMCTBOBaHUSA
13 HauMOHa/bHbIX CUCTEM HOpMbI. MNoATBEPXAEHME CyLLEeCTBOBaHWSA OOLLMX NPUHLMNOB
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npasa, NPOVCXOAALLMX U3 MEXAYHApPOAHO-NPaBOBOI CUCTEMbI, MO3BOMSIET paccMaTpusarb
OCHOBHblE MPUHLWMBLI  MEXAYHApOAHOr0 MpaBa, NpPOBO3rNalleHHble B [eknapauun
leHepanbHoii Accambnen OOH 1970 roga, He TOMbKO Kak 3akpensieHue [0roBOPHbIX
nonoxeHuin Yctasa OOH 1 He TO/IbKO Kak HOPMbI MEXAYHapOA4HOro 06bIMHOIO NpaBa, Ho U
KaK TPeTWii BUA, NCTOYHWKOB MeXAyHapoAHOro npaea. B npunoxeHuun kK ctatbe npuesegeHa
cxema, oTobpaxaroLlas aBTopCKoe MOHMMAaHWE COOTHOLLUEHMS PasfinyHbIX O6LLENpPU3HaH-
HbIX MPVHLUMNOB U HOPM MEeXAyHapOoLHOro npasa, a Takke NepeyncieHbl NpUMepbl 06X
NPUHLMMNOB NpaBa, yKkasaHHble B KOMMEHTapuu K NPoeKTy BbiBogoB Komuccuu. BmecTe ¢
Tem pabota Komuccum nossonsieT yTBepxAarb, YTO poMaHTUYeckas naes BO3MOXHOCTU
paspeLLeHns MeXrocyfapCTBEHHbIX CMOPOB Ha OCHOBE MakCVMM W LIeHHOCTel, npouc-
XOOAWMX W3 UMNEpPaTUBOB Mopasv, 6GOXECTBEHHOr0 OTKPOBEHWS WM €CTEeCTBEHHOro
npaea, OKOHYaTEe/IbHO CTasla [OCTOSIHEM UCTOPUM.

KnioueBble crioBa: obume NpuHUuMNbLI Npasa, MexayHapoaHbIii 06bluaii, UCTOUHMKM
MeX/AyHapoAHOro npasa, Komuccusi MexayHapogHoro npaea, [eknapauuys o npuHumnax
MeXayHapoHOro npasa

Ona uutnposaHus: Mucwmy M. M. Yckonb3awowas kpacota o6Lmx NpUHLMNOB npasa,
NPU3HAHHBIX LMBUIN30BaHHbIMU Haumamu. XKypHasa BLUIS no mexoyHapooHomy rpasy /
HSE University Journal of International Law. 2025. Ne 3. Tom 3. C. 49-90.

Nnba MwuxaiinoBuuy Jiudpwuvy, — [OKTOP OPUAMYECKMX HayK, [OLEHT, npodeccop
Kacheapbl MexAyHapoAHOro npasa.

Stealing beauty of the general principles of law recognized
by civilized nations

[. M. Lifshits

Russian Foreign Trade Academy, Moscow, Russia
ilyalifshits@yandex.ru
ORCID: 0000-0002-1228-1183

Abstract

In April and May 2025, the UN International Law Commission at its 76th plenary session
considered the Fourth — final — report of the Special Rapporteur on general principles of
law. The Drafting Committee prepared the draft Conclusions for second reading. It is
expected that in 2026 the draft general principles of law conclusions will be adopted as
finalised and not significantly modified from the existing text. The hearings in
the Commission, the reports of the Special Rapporteur, including an extensive
bibliography, as well as the results of the States' discussions in the Sixth Committee of the
UN General Assembly provide a rich material for research and allow some conclusions to
be drawn today. Firstly, the Commission unambiguously classified the general principles of
law as an autonomous source of international law, and the representatives of States in
the Sixth Committee almost unequivocally agreed with this. Secondly, the Commission
divided the general principles of law into two categories: derived from national legal
systems and formed within the international legal system as well as proposed

50



methodology for their identification. Thirdly, the functions of the general principles of law
were defined: contribute to the coherence of the international legal system, including as
ameans for interpreting and complementing other rules of international law; although
general principles of law mainly resorted when other rules do not address a particular
issue, the Commission emphasised, that this third source is not in a hierarchy below the
other sources. Finally, the last version of the draft had been supplemented by the general
principles of law with the limited scope of application, which may include regional
principles. The Commission did not define "general principles of law", and
the methodology for identifying them, consisting in inductive and deductive methods, often
does not allow to distinguish this source from rules of customary international law.
However, the discussion of the “third" source of international law referred to in article 38 of
the Statute of the International Court of Justice has reached a very high level of doctrinal
and inter-State debate, which allows us to expect that it will continue to be an "engine" of
international law, offering for the latter possible rules to be borrowed from national
systems. The confirmation of the existence of general principles of law emanating from
the international legal system makes it possible to consider the basic principles of
international law, proclaimed in the Declaration by the UN General Assembly in 1970, not
only as an elucidation of the treaty provisions of the UN Charter, and not only as rules of
customary international law, but also as the "third" source of international law. The annex
to the article contains a chart giving an author’s understanding of the relationship between
the various generally recognised principles and norms of international law as well as
examples of general principles of law referred to in the Commentary on the Draft
Conclusions. However, the Commission’s work suggests that the romantic idea of using
moral imperatives, divine revelation or natural law to address inter-State disputes has
finally become history.

Keywords: general principles of law, international custom, sources of international law,
International Law Commission, Declaration on the principles of international law

Citation: Lifshits I.M. Stealing beauty of the general principles of law recognized by
civilized nations. HSE University Journal of International Law. 2025. Vol. 3. No. 3.
P. 49-90.
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Fecuody NPUHALNEXWUT YacTo NOBTOPSIEMOE U3peUeHNe:
JIoXHBIM HE MOXET GbITb MHOTVIM HapoAam MpUCyLLee MHeHbe!

lyeo Mpoyuli
BBepneHue

B Hayke wmexayHapogHoro npasa ecTb Tema, Heu3MeHHO 6y,qopa>|<au.|,aﬂ
BHUMaHne Mccne,qOBaTeneﬁ n oo cumx nop B 3HAUYNTE/IbHON CTENeHn

1 Tpouwmii, I. (1994). O npase BoliHbI U Mupa. Tpu KHU2U, B KOMOPbIX OGBSICHSMCS €CMECMBEHHOE

npaso U npasgo Hapodos, a makxe MNPUHYUNBI My6/udHo20 npasa. Nagomup. C. 73.
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ocTalliascsa TailHOM 3a cemMbilo neyaramu: «obwme npuHLMNbI npasa,
NPU3HaHHbIE LMBUIM30BaHHLIMU HaUMAMU», Ha3BaHHbIe B NM. «Cc» n. 1 cT. 38
Craryta MexayHapogHoro Cyfa v NOTOMY M3BECTHblE HAM C YHUBEPCUTETCKON
ckambi. Camo no cebe C/I0BO «MPUHLMM» WMEET KOHHOTALMK Yero-To
abcTpakTHOro, O06LLero, reHepasibHOr0, BO3MOXHO, HEMNpaKTUYHOro, HOo
HENW3MEHHO CBALLEHHOTO M OCHOBAaTeNIbHOro. B Teopuy 1 Ha npakTuke TepMuUH
«NPUHLMN npaBa» YNnoTpebnseTca CTo/lb 4acTo U B CTOJ/b PasHbIX 3HAYEHUSIX,
4YTO BpEMEHaMy KaxeTcsl, OyATO YNOBUTb €ro 3HAYEHWE YXE HUKOr4a He
yaactcs, a noToMy, BUAMMO, U HE CTOUT U NbITaTbCS.

MocTapaeMcsi, 0fHaKo, NOPa3MbILL/IATb HAL, COAepXaHNeM NOHATUSA «0bLuiA
NPUHLMN NpaBa» B KOHTEKCTE MPOEKTOB BbIBOAOB 06 O6LLMX NpyHUMNax npasa,
NOArOTOB/IEHHbIX BO BTOPOM YTeHUM PegakumoHHbIM KomuTeToM Komwmccuu
mMexayHapogHoro npaBa OOH B pamkax CemMbAecsiT LWeCcToil ceccun,
3aKoHuMBLLElicA B Mae 2025 roga. XapakTepHo, u4To 06LIMe NPUHLMMLI NpaBa
CTa/In NOCNIeAHVMUN B OYepeamn Ha «paclundpoBKy» U3 TPeX NPaBOBbIX SB/IEHUI,
HasBaHHbIX B N. 1 cT. 38 Crtaryta MexayHapoaHoro Cyaa®. OCMbIC/sAA NPOeKT
BbIBOAOB KOMMCCUMM M KOMMEHTapus K HUM, a Takke MaTepuasibl CeMbAecAT
wecToin ceccum KM, nonpobyem B HacTosiLeli cTaTbe OTAENUTb CcodepXaHue
NOHATUS «OOWWMIA NpUHUMN npaBa» (NN. «c» M.1) OT APYroro HemnucaHoro
WCTOYHMKA MeXAYHapOA4HOro npasa — MeXAyHapoaHOoro o6bivas (nn. «b» n. 1
CT. 38 CraryTa). 3aTeM Mbl OCTAHOBUMCS Ha MOSIOXEHUSIX NPOEKTa BbIBOAOB U
KOMMEHTapusi, KOTOpble MNpOJbIOT CBET Ha Npo6/reMy pasrpaHuYeHust AByX
yKa3aHHbIX MCTOYHMKOB MEXAYHapOA4HOro npasa, NpuBeAemM npuMepbl 06LMX
NPUHUUNOB  NpaBa, pPaccMOTPUM  MpPo6G/ieMy  OCHOBHbIX  NPUHLMNOB
MeXAyHapoLHOro npasa v nogsefem utoru.

1. UcTopusa paboTbl Komuccum mexayHapoaHOro npaea

B 2017 rogy Ha LWECTbAECSAT AEBSTON ceccun* KoMUCCUS MeXayHapoaHoro
npaea BK/IOUMIA pPacCMOTpeHne o6LLMX MPUHUUMIOB npaBa B AO/TOCPOYHYIO

2 O6wue NpuHUMMNbI NpaBa, TeKcTbl U 3arofloBKW MPOEKTOB BbIBOAOB, NPUHSATbIE PEAAKLMOHHBIM
KOMWTETOM BO BTOPOM YTEHMW. KOMUCCUA MexXayHapoAHOro npasa, CeMbAECAT LuecTas ceccus,
JKeHneBa, 28 anpens—30 mas 2025 roga, A/CN.4/L.1018. Bce matepuasibl No Teme nogobpaHsl B
AHanuTuyeckom ykasartene Ha cavite KMIM OOH: https://legal.un.org/ilc/guide/1_15.shtml#top.

3 KMI Ha BocemHaguatoii ceccum B 1966 rogy npvHsna MpPOEKT cTaTeli o npase [OroBopoB
(A/6309/Rev.1 (A/21/9), 1966, part I, chap. Il, paras 36-38, Yearbook, 1966, vol. 1) n
pekoMeHAoBana co3BaTb MeXAyHapoAHYH0 KOH(epPEeHLMIO AN 3aK/IoUeHNs KOHBEHLMKN; BeHckas
KOHhepeHLMs Mo MpaBy Mo Mpasy MeXAyHapoAHbIX [OroBopoB Obina nposefeHa ¢ 26 mapTta no
24 mas 1968 roga um ¢ 9anpens no 22 masa 1969 ropa; BeHckas KOHBeHUMA O npase
MeXayHapoaHbIX A0roBOpoB 6Gblna npuHATa 23 mMas 1969 roga (United Nations Treaty Series,
v1155, p. 331); MpoekT cTaTeii 0 BbIABIEHWUM MEXAYHAPOAHOr0 06bIYHOrO npasa Gbi1 NPUHAT KM
Ha cemmpecsiToii ceccum B 2018 rogy (ILC Report, A/73/10, 2018, chap. V, paras 56-57).

4 Report of the International Law Commission, Sixty-ninth session (1 May-2 June and 3 July—
4 August 2017), A/72/10, para 267.
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nporpammy cBoeli pa6oTbl, a B 2018 rogy CneumasnbHbIM [OKIaAYMKOM MO
3TOMy BOMpocy Obln  HasHauyeH puUCT U gunsomar 13 OkBajgopa
M. Backec-bepmyaec (M. Vazquez Bermudez)®, noAroToBMBLUMIA B TeuyeHue
ueTbipex NeT Tpu Aoknaga: B 2019%, 20207 n 2022 roay®. K cembaecsT BTOpoii
ceccum Komwmccun B 2020 rogy Cekpetapuar cocCTaBu/il  MemopaHayM,
0606WMBLLNIA MHDOPMALMIO O MEXAYHApPOAHbIX A0roBopax, a Takke MpakTuKy
MEXrocyapCTBEHHbIX apbuTpaxein N MexayHapoaHbIX Yro/I0BHbIX TPUGYHaN0B
YHMBEPCA/ILHOTO XapakTepa B OTHOLIEeHUM 06WMX npuHUMnoB npasa’. Kpome
TOro, NPaBuUTeNbLCTBA YETbIPEX rocyaapcTs (B ToM uncne benapycu n Poccun) B
2019-2020 rogax npencTaBuaM KpaTkue 0630pbl peLeHUin HauyoHasbHbIX
Cy[OB, cofepxallux OTCbUIKY K 06WwuMm npuHuunam npasa®. B 2023 roagy
nepsbliii NpoekT 11 BbIBOAOB 06 06LWMX NPUMHLMNEX NpasBa M KOMMEHTapuid K
HAM, TNPUHATBIN Ha CEeMbAECAT 4eTBepToi ceccun, Obla  HanpaBfieH
npaBuTenbCTBaM rocyaapcts™. K cembAecsiT LiecToil ceccum B anpesie—mae
2025 roga B pacnopsbkeHun Komuccum uMenucb pesynbtaTbl 06CyXaeHust
npoekTa BbiBOAOB B LlecTom KomuTeTe [eHepanbHoii Accambnen OOH™?,
[EBATb  MUCbMEHHbIX KOMMEHTapueB OT  TOCyAapcTB™®,  0606LLEHHbIX
CekpeTapvatom™, a Takke yeTBepTblii Aoknag CneuuansHoro Joknaaunkal®, B
KOTOPOM CYMMMVPOBA/IUCb 3aMeyaHusi rocyfapcTs U npefnaraimcb HEKOTopble
HECYLLECTBEHHbIE M3MEHeHMsI'® npoekTa BbIBOAOB. M0 pe3y/ibTaTtam HeCKOSbKMX
naeHapHbIX 3acefaHwii  KMMY  PepaakuuoHHbIi  komuTeT (aHrn.: Drafting

5 Report of the International Law Commission Seventieth session (30 Apri1 June and
2 July—10 August 2018), A/73/10, para 363.

6  First report on general principles of law by Marcelo Vazquez-Bermldez, Special Rapporteur,
5 April 2019, A/CN.4/732.

7 Second report on general principles of law by Marcelo Vazquez-Bermudez, Special Rapporteur,
9 April 2020, A/ICN.4/741.

8  Third report on general principles of law by Marcelo Vazquez-Bermidez, Special Rapporteur,
18 April 2022, A/CN.4/753.

9 General principles of law, Memorandum by the Secretariat, 12 May 2020, A/CN.4/742.

1 focTynHbl Ha caiite ILC: https://legal.un.org/ilc/guide/1_15.shtml#govcoms.

% General Principles of Law, Text of the draft conclusions adopted by the UN ILC on first reading,
Report of the International Law Commission Seventy-fourth session (24 April-2 June and
3 July—4 August 2023) A/78/10.

2 Topical summary of the discussion held in the Sixth Committee of the General Assembly during its
seventy-eighth session, prepared by the Secretariat, 6 February 2024, A/CN.4/763.

13 [ocTynHo Ha caiite https://legal.un.org/ilc/guide/1_15.shtml#govcoms.

General principles of law, Comments and observations received from Governments,

28 January 2025, A/ICN.4/779.

5 Fourth report on general principles of law by Marcelo Vazquez-Bermldez, Special Rapporteur,
18 February 2025, A/CN.4/785.

6 B NpoekTbl BbIBOAOB BO BTOPOM YTEHUM GblI0 BHECEHO, MOXasyid, NWLb ABa CYLLECTBEHHbIX

M3MEHeHUs: B NpoekTe BbiBOZa 7 6bin yganeH naparpad 2, npegycmarpuBaBLLmnii BO3MOXHOCTb

CyLLeCTBOBAHUA MHbIX MPUHLMMNOB, MOMUMO BbITEKAIOLIMX U3 HALMOHA/bHBIX NPaBOBbIX CUCTEM W

cthopMmpoBaHHbIX B MeXAyHapOAHON MpaBoBOi cucTeMe, a Tawke Obin [o6GaBneH NpoekT

BblBOAa 12 «O6LMe NpUHLMMbLI NpaBa C orpaHNyeHHol cdhepoii NPUMEHeHNS».

Mo coctosHnio Ha 31 asrycta 2025 roga Ha caiite KMI foCTynHbl NPOTOKO/bI CEMM MeHapHbIX

3acefaHuii KMM (3707-3712, 3721, 3725, 3726): Cm. https://legal.un.org/ilc/guide/1_15.shtmi#top.
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Committee) npefctasun Komuccun 06HOB/EHHbIE NPOEKTLI BbIBOAOB, KOTOPbIE
KM nnaHvpyeT 0f06puTb BO BTOPOM (DMHA/IbHOM UTEHUM HA CEMbAECAT
cefibmoii ceccum B 2026 roay*e. Takum 06pa3oM, Ha CeroAHsILLHNIA AeHb paboTa
Haj, NPOEKTOM BbIBOAOB 06 06LLUMX NPUHLMNAX NpaBa NpakTMYeckn 3aBeplueHa,
N C BbICOKOI CTEMNeHb BEPOSITHOCTM MOXHO OXWMAATb, UYTO AOKYMEHT GyaeT
NPUHAT B UMeloLLeiica pegakumm. Be3 coMHeHUs, NepBbIii NPOEKT KOMMEHTapUs
nofABeprHeTcsl nepepaboTke, HO C YYETOM YXKE MMEIOLMXCS MaTepuasnios, TO
ecTb Heobxogumasi A1 aHaM3a a3Mnupuyeckas 6asa  Ha  cerogHs
npeacTaB/ieHa NPakTUYeckn B NOSIHOM 06GbeME.

1.1. O6wme NPUHLMNBI — UCTOYHMK MEXAYHapO4HOro npasa?

B nepBoli xe cTaTbe npoekTa BbiBOLOB KoMuccHA OAHO3HAYHO yKasbIBaEeT, YTo
06LLMe NPUHLMMbI NpaBa sSBSKOTCS UCTOYHUKOM MEXAYHapOoAHOro npaea'®. 3To
CyX[eHve naet spaspes C NOHNMaHNEM MPUHLIMNOB UCKIOUYUTENTILHO KakK HOPM,
KOTOpble He MOryT ObiTb WCTOYHMKOM CamMux cebsl (3TOM TOYKM 3peHusi, B
yacTHocTu, npuaepxmsaetcsa J1.M. AHydpuesa (2020, c. 179-180)). Mo3umumio
KMI1 B wuTOore noggepxaim Kak 4ieHbl Komuccuu, Tak M rocygapcrsa B
MACbMEHHbIX KOMMEHTapUsAX W B BbICTynaeHnsx B Llectom komutete
leHepasibHOli Accambnen OOHZ. PazHouTeHusi B NO3ULUAX FOCy1apcTB B UTOre
BbI3BaJ1 He BbIBOA, 1, HO BbIBOA 11 O COOTHOLUEHWM MeXAY 0OLMMMN NPUHLMNamMn
npasa n ApYrMMA WCTOYHMKaAMU MEXAYHapOAHOro npasa, TO eCTb BONpoc 06
nepapxum UCTOYHMKOB?:. HekoTopble rocyfapctea 3asiB/sii O Ha/IMuum
«QOpMasIbHOW» UM «HehOPMaslbHOM»  MepapxmMu, OfHAKO GOMbLUMHCTBO
rocylapCTB BCE Xe BbIPa3u/io MHEHWE, UTO HUKAKOI NepapXxumn He CyLLecTByeT?.
MpepctaButens Poccuiickoii degepauun B Llectom KomuteTe eHepasibHOWA
Accambnen OOH E. A. MenukbeHsiH elle B 2022 rogy Bblpasusia COMHEHUS B
TOM, YTO OOLIME MPUHLUMNBLI NpaBa SABMATCA CAMOCTOATE/IbHbIM UCTOYHUKOM

General principles of law Texts and titles of the draft conclusions adopted by the Drafting

Committee on second reading, 20 May 2025, A/CN.4/L.1018; General principles of law, Statement

of the Chair of the Drafting Committee, Mr. Mario Oyarzabal, 27 May 2025; Report of

the International Law Commission Seventy-sixth session (28 April-30 May 2025), A/80/10,

paras 186-284.

1 General Principles of Law, Text of the draft conclusions adopted by the UN ILC on first reading,
Report of the International Law Commission Seventy-fourth session (24 April-2 June and
3 July—4 August 2023) A/78/10, Conclusion 1.

2 General principles of law, Comments and observations received from Governments, 28 January

2025, A/CN.4/779, p. 7-9; Fourth report on general principles of law by Marcelo

Vazquez-Bermldez, Special Rapporteur, 18 February 2025, A/CN.4/785, Para 24. Report of the

International Law Commission Seventy-sixth session (28 April-30 May 2025), A/80/10, para 274:

«CneuuanbHblil AOKNAAUYMK HAMOMHWA, Y4TO MPOEKT BbiBOAA 1 He cTan NpeaMeToM AasibHelinx

06CyX/AeHUIA 1 4TO NO ero CoepXKaHuio AOCTUMHYTO obLee cornacue».

Fourth report on general principles of law by Marcelo Vazquez-Bermudez, Special Rapporteur,

18 February 2025, A/CN.4/785, paras 185-197.

2 |bid, paras 188-191.
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MEXAYHapOAHOro npaBa M B KaYecTBe KOMMpomucca («BbIXOga») npeasioxuna
KBaMmumpoBaTe 06WMIA NPUHUMN NpaBa Kak «MNepexofHblii UCTOYHUK»,
KOTOpbIA «MornowaeTcs» B Tex Cyvasix, Korga CTaHOBMTCA O6bl4aem Waun
HOPMOIi [OrOBOPHOIO MeXAyHapoaHoro npasa®. CrneuuvasibHblii AOKNAAUMK B
4yeTBEPTOM AOK/aAe OTMETU/ JaHHYH MO3MLMI0 U MHEHUS APYTUX Aenerauui,
HO He NpeasioXni U3MEHEHUS HU B MPOEKT BbIBOAOB, HW B COMYTCTBYHOLLMIA
KOMMEHTapuii, ykasaB, 4YTO MNPEAMNONOXKEHNE O Ha/IMUAM UEpapXum Mexay
UCTOYHMKAMWN MEXAYHApOAHOr0 npaBa He MNOAAEPXMBAETCA HW MNPaKTUKOMN
rocyapcTB, HU CyebHO NpakTUKON N pacxoauTcs Co B3rNsAamy 60MbLLNMHCTBA
rocyaapcTts B LLlectom komuteTe?,

Takum 06pa3om, [AMCKYCCUSI KacaeTcsi 06CYXAEeHUs BOMPOCOB Mepapxun
UCTOYHMKOB, B TO BPEMS Kak N0 OCHOBHOMY BOMPOCY Hab/oaaeTCcst KOHCEHCYC:
o6LWme NpUMHUMNBLI NpaBa ABASKTCSA CaMOCTOATENbHbIM (aHr/.: autonomous)
MCTOYHMKOM MeXayHapoAgHoro npaBa®, a He Hekoeil 6Ga30BOi HOPMOIA,
nonyuvBLUEl 3aKpenseHne B MEeXAyHapOoAHOM MpaBe [OrOBOPHbIM WK
06bI4HbIM NyTeM. O6LiMe NPUHLMUMLI NpaBa UMelT COGCTBEHHYH METOA0/OMMI0

3asBneHue Poccuiickoii denepauumn ot 8 aekabps 2022 roga, LecToit komuTeT, KpaTtkuii oTyeT o
Tpuauate nepBoM 3acegaHun (A/C.6/77/SR.31), n. 5, 7. CM. TaKkke aHasIOTMYHOE NpeaiokeHue,
cAenaHHoe poccuiickum npegcTtasuteniem M. B. MycuxuHbiM B 2023 rogly: 3asiBneHue Poccuiickoi
depepaumn ot 11 pgekabps 2023 ropa, Lectoii komuTeT, KpaTkuii oT4eT 0 ABaAuaTh LIEeCTOM
3acefaHnn (A/C.6/78/SR.26), n. 57. Ha caiite OOH focTyrnHa 3an1cb 3TOr0 BbICTYMN/IEHUS: CM.
https://webtv.un.org/en/asset/kle/klegwzcvok (xpoHomeTpax 1:15:05 - 1:30:28). COMHEHUA B TOM,
4yTo oblWMe TMpUHUMMBI NpaBa SBASATCA CaMOCTOSTENbHbIM  (OTAEMbHBIM)  UCTOYHUKOM
MeX[yHapoLHOro npasa Bblpaxanucb Takke B 2019 u 2021 rr.. cm. 3asBneHue Poccuiickoii
depnepaumn ot 27 Hos6psA 2019 roaa, Lectoii komuteT, KpaTkuii OT4eT O Tpuauatb BTOPOM
3acepaHunmn (A/C.6/74/SR.32), n. 77; 3asBneHne Poccuiickoii ®efepauum ot 9 sHBapsa 2021 roaa,
LlecToii kKomuTeT, KpaTkuii oTyeT O ABajuaTb yeTBepTom 3acefaHun (A/C.6/76/SR.24), n. 138.
OG6CTOATENbHYI0 KPUTWKY Tesuca O TOM, 4TO o6Luve MPUHLMMbLI NpaBa ABASIOTCS NPexXoAsALuM
(aHrn.: transitory) NICTOYHVKOM CM. B TpeTbeM Aoknage CneuuanbHoro goknaguvka: Third report on
general principles of law by Marcelo Vazquez-Bermudez, Special Rapporteur, 18 April 2022,
AICN.4/753, paras 83-94.
Fourth report on general principles of law by Marcelo Vazquez-Bermidez, Special Rapporteur,
18 February 2025, A/CN.4/785, paras 188-190, 200.
B KOMMeHTapuu ykaszaHo criegytoliee: «TeMm cambiM Komuccus xotena noguyepkHyTh, 4To obLive
NPUHUMNLI NpaBa ABAAIOTCA 0MOAe/bHbIM UCMOYHUKOM MEX[YyHapo4HOro npasa, €O CB8OUMU
cobcmseHHbIMU mpeboBaHUsIMU K UuOeHmugbukayuu, N YTO UX CyLLeCcTBOBaHVE U NPUMEHUMOCTb
Kak vacTu o6Lliero MexayHapoAHOro npaBa He 3aTparvBaeTcsl, ec/iu AOroBOpHas HopMa wnu
HopMa 06bIYHOTO MeXAYHapOAHOro npasa KacaeTcs TOro Xe UM aHasIorMyHoro Bonpoca». Text of
the draft conclusions on general principles of law adopted by the Commission on first reading,
Draft conclusion 11, para 5, Report of the International Law Commission Seventy-fourth session
(24 April-2 June and 3 July—4 August 2023), A/78/10, Chapter IV, p. 41 (kypcus MoiA. — Y. /1.).
Cwm. Takke: Wolfrum, R. (2010). General International Law (Principles, Rules, and Standards). Max
Planck Encyclopedia of Public International Law [MPEPIL]. Paras 4, 20, 22, 34, 55, 58; Gaja, G.
(2020). General Principles of Law in R. Wolfrum (Ed.), The Max Planck Encyclopedia of Public
International Law, Vol. 4. Oxford University Press. Para 23; Kolb, R. (2006). Principles as Sources
of International Law (With Special Reference to Good Faith). Netherlands International Law
Review, 53, 1-36. ABTOp nocnefHero Tpyaa paspabartbiBaeT naet o6LMX NPUHLMNOB npasa Kak
HOPMbI-UCTOYHUK@» W YTBEPXAAeT, 4TO B MexAyHapoAHOM fpaBe B OT/MuMe OT npasa
HaLMOHa/IbHOTO He BCerga MOXHO OT/IMYMTb WCTOYHMK MNpaBa OT WCTOYHMKA 06s3aTesbCcTBa
(pp. 11-12).
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naeHTudmKaumm (CM. HXE) 1 COBCTBEHHYIO «hOpMy 06BLEKTUBMPOBAHUSA HOPM
MexayHapofHoro npaBa»?®. Kak 6ygeT nokasaHo pasniee, METOAO0/Oorus,
npegnoxerHHas Komwuccueld, He Bcerga MoO3BOMSET YETKO OTAeNUTb obLlime
NPUHLUMMbI NpasBa OT HOPM MeXAyHapoHOro 06bIYHOro fnpasa, HO HaMepeHue
KMI BblgeNnTb «TPeTUii» UCTOYHUK MEXAYHapO4HOro npaBa — Kak C TOYKM
3peHus npouecca (OpPMUPOBAHUS HOPMbI, Tak U C TOYKM 3peHUs pesynbrara
3TOro npotecca — BMNOJIHe O4eBUAHO.

1.2. NpuHUMNbI N/MAN HOPMbI

NTak, HaYHEM aHa/n3 C onpeneneHnst NOHATUS «MPUHLMM», KOTOPOE, Ka3anoch
6bl, [O/MHKHO BbICTYNaTb MEPBbLIM K/YOM K MOHUMAaHWUIO M3y4aemoro TepMuHa.
Vicxogs 13 ¢hopMyNMpPOBKA MEXAYHApPOAHOro 06bl4as U o6Wero npuHumna
npaea B CTaTtyTe, B NepBOM C/lyyae C/efyeT BblAeNUTb HOPMY BO BCEOOLLEi
NnpakTuUKe rocyaapcTB (4OCTATOMHO LUMPOKO pacnpocTpaHeHHol u penpe-
3eHTaTMBHOlM, a Tawke Moc/efoBaTesibHOl), TO €ecTb B MOBTOPSIHOWMXCA
[IeicTBUSIX UM B ONPeAeneHHbIX cnydasx — B 6e3aeiicTBusx®’, a B ciyyae c
NPUHUMNOM — BbISIBUTb TMNPU3HAHHOE rocyAapcTBaMu 6a3oBoe NpaBwusio,
NPUMEHNMOE B MEXIOCYAAPCTBEHHbIX OTHOLUEHUAX. HO, BONPEKN OXUAAHMSM,
uccnefosatensi NOCTUIHET pa3oyapoBaHME: HUKAKOro SICHOTO KpuTepus Ans
TOro, 4TOObI NPOBECTM  pas3/iMuMe  Mexgy NPUHLMIOM U HOPMOI
MeXAyHapo4HOro npaea, Hayka W MpakTuka He BblpaboTanu. B PeweHuu o
deny o Odeaumumayuu Mopckoli epaHuybl B8 palioHe 3anuBa MaH
MexayHapogHblii Cyf ykasan: HOpMbl U MPUHLMMLI MEXAyHapo4HOro npasa
BblpaXXaloT «OfHY W Ty Xe uael», NPUTOM 4YTO UCMOSb30BaHWE MOCNEAHUX
MOXET ObITb «OMpaBAaHO B cuny UX 6Gonee o6LWeEro U yHAAMEHTa/IbHOMO
xapaktepa»®®, [a, OT MNpuHUMNA Mbl OXWaaem 60/blieii OCHOBATE/IbHOCTH,
abCTpakTHOCTW, M3 MpuHUMNA AO/MKHbI BbITEKATb HECKOSIbKO HOPM, HO

% .M. AHytpreBa B cTaTbe, 0ny6/MKOBaHHO B 2021 rofy, CCbINAsiCh «Ha YCTOSBLUMECS TE3UCbI
o6Lueli Teopumn npasa», He cornalaeTcs ¢ BbiIBogamm CneupasnibHoro foknagyvka KM no o6uwmm
npuMHUMNam npasa, nonaras, 4To O6LUME MPUHUMMbLI MpaBa He WMelT COBCTBEHHOW (HOopMbI
06bekTMBaLum (BbIpaXKEHNA BOBHE) HOPM MexayHapogHoro npasa (2021, c. 28). MNoxoxee MHeHve
Bbickazan HO.C. Pomawes (2021, c. 148, 160, 167 («lMo cyTu, 34ecb NpupaBHUBAKOTCS [Be
KaTeropum — «popMa» 1 «CoaepXaHue», T.e. UCTOYHUKN U COAepXKallmecs B HUX HOpMbI»), 170
(«O6LmMe NpUHLMNLI NpaBa LienecoobpasHo OTHOCUTb He K UCTOYHMKaM MexAyHapoAHOoro npasa,
a K NpUMeHMMOMy npaBy»), 171 («...06Wme NpuHUMNbI NpaBa, NPU3HaHHble LMBUIN30BaHHLIMU
HauMsMK, He ABMSIOTCS KakUM-IMGO OTAE/bHbIM, OT/IMYHBIM OT MeXAyHapOoAHbIX AOTOBOPOB U
MeXAyHapoAHbIX 06blYaeB MCTOYHUKOM MEeXAyHapoAHOro mpasa...»)). 3ameTViM, YTo 3Ta cTaTbs
10. C. PomawleBa Bowna B cocTaB 6ubnuorpadmmn, npusefeHHol CrneLnanbHbIM LOKNaAUMKOM
KM B npunoxeHnn Kk YyetseptoMy Aoknagy. Cm. Bibliography on general principles of law, Fourth
report on general principles of law, by Marcelo Vazquez-Bermidez, Special Rapporteur, 25 June
2025 (A/CN.4/785/Add.1), p. 8.

27 UN ILC ‘Draft Conclusions on Identification of Customary International Law’ [2018] UNYBILC vol Il

part Il 90-113, paras 92, 93, 95, Conclusions 8(1), 6(1).

Delimitation of the Maritime Boundary in the Gulf of Maine Area, Judgment, I.C.J. Reports 1984,

p. 246, para 79.
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OYEBUAHO, YTO HUKAKOTO U3MEPUTENS YPOBHS Tako abCTPaKTHOCTM HET U ObITb
He MOXeT. Ycyrybnser npobnemy u ToT ¢akT, uto KMI B npoekTe BbIBOLOB
yKazana: obme nNpuHUMnbI npaBa MOryT 6bITb 60/1ee abCTpakTHbIMK UNKn 6o1ee
KOHKPEeTHbIMM?®. COOTBETCTBEHHO, NPUAETCS CMUPUTBLCS C TEM, UYTO MOHSATUS
«HOpMa» 1 «NPUHLUMM» 6/IN3KN A0 CTENEHN CMELLEHUS.

Kpome TOro, CTouT OTMETUTb, YTO MHOIO3HAYHOCTb, MPUCYLLAA MOHATUIO
«NPUHUMN npaBa», 3aTpygHSAeT ero 4eTkoe onpejeneHne. Tak, B pamkax
obecyxaeHma B Llectom komutete B cheBpasie 2024 roga npeactaButenm
rocyfapcTB BbicKasann npeteHsuio B agpec KMI, B nepByto ovepesp yKkasas Ha
OTCYTCTBME OMPEAENEHNss MOHATUS «OOLWMIA MPUHUMN MNpaBa» B NPOEKTe
BbIBOZOB 1 B KOMMeEHTapuu®. MoMrmo 3Toro, 6b1710 3asiBIeHO 0 HEO6XOAMMOCTY
NpoBecT! pasnnune Mexgy [AaHHbIM TMOHATMEM W «OCHOBOMOMAraloLLVMm
NOMIMTUYECKUMI U NPABOBLIMU UAEAMM, KOTOPbIE ABMAIOTCA NpUHLUMNamun 6onee
BbICOKOTO MOPsSAKa, 4YeM HOPMbl MEXAyHapoAHOro npasa, W MeTojamu
TO/IKOBaHWSA, WCMOMb3yeMbIMM [N YCTPaHeHUs npobenos u obecneyeHus
ONTUM&SIBHOTO NMPUMEHEHUA MaTepUasibHO-NPaBOBbIX HOPM». KoMuccumn Takke
NOpYyYMIN «pPasbACHUTb pasnyve Mexay OobumKM MpuHLMnaMu npasa Kak
WUCTOYHWKOM rpasa W NpaBoBbIMK NpuHUMNamy B 6onee oOLWEM CMbIC/IE» U
MeXly HopMaMu 1 npuHumnamm®:,

Takum o6pasom, obLLero onpeaeneHns NOHATUA «NMPUHLMN» B KOMMEHTapum
K NPOEeKTy BbIBOAOB He nocnepyeT: ChneuvanbHblil [OKNaAYMK B 4ETBEPTOM
Joknage CHO yKasaJl, YTO TEPMUHbI «MPUHLMM» U «HOPMa» YroTPeb/sTCs Kak
B3avMO3aMeHsieMble, U nocumTasl 6ecnosnesHbIM NblTaTbes AenaTtb Kakne-nmoo
BbIBOAbI TO/IbKO HA OCHOBE TEPMUHA «MPUHLMM»2,

MpepnoxeHHoe KMIT B npoekTe BbIBOAOB W KOMMEHTapuu MNOHUMaHue
o6bLuero nNpvHUMNa npasa, a Takke aHaM3 MexAyHapOoAHO-NPaBOBO NPaKTUKM
3aCTaBNAIOT KakAbllii pas, Korga B TOM UM MHOM JOKYMEHTe BCTpeyaeTcs C/I0BO
«MPUHLMMN», 38YyMbIBATLCS, UAET NN peyb a) 0 JOr0OBOPHOM MPUHLMNE, TO eCTb
O B&XHOM MOJIOKEHUN MEXAYHAPOAHOIo [0roBopa, MPOHU3bIBAIOWEM BeECb
[OroBOPHbI pexum (Hanpumep, PeXxnMm Hanbosblero 6naronpusaTCTBOBaHMS B
FATT®); b) o npuHUWne, CYWECTBYIOWEM Kak HOpMa MexayHapoaHoro

2 ILC commentary to the Draft Articles 2023, p. 18, para 3.

% Topical summary of the discussion held in the Sixth Committee of the General Assembly during its
seventy-eighth session (A/CN.4/763), prepared by the Secretariat, 6 February 2024, para 8.

3 |bid. B psje aHrnos3bluHbIX paboT TePMUH «principles» yMecTHO NePeBOANTL Ha PYCCKWiA A3bIK Kak
«OCHOBbI». CM., Hanpumep: Crawford, J., Brownlie, I. (2012). Brownlie’s Principles of Public
International Law (8th ed.). Oxford University Press.

32 Fourth report on general principles of law by Marcelo Vazquez-Bermldez, Special Rapporteur,
18 February 2025, A/CN.4/785, para 32.

3 B. M. Wymunnos (2025, c. 9-10) ykasblBaeT, Y4TO NPUHLMN HaUGOMbLLEro 61aronpusTCTBOBaHMUS
ABNAETCA HEe TONbKO [AOrOBOPHLIM MO MPOUCXOXAEHWIO MPUHLMMNOM, MOCKOSbKY B HEM CWeH
06bIYHO-NPABOBOM  3/IEMEHT, «W caM MPUHLMN  NpaBuibHEe cuWTaTb N0 Npupoae
06bI4HO-[,0r0OBOPHBIM.
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06blyHOrO MpaBa®; c) 0 MpUHUMNE Sui generis, KOTOPbI CTasl CrleacTBueM
npouecca (QOpPMMPOBaHMS, OMUCAHHOIO B KOMMEHTUPYEMOM [OKYMEHTE;
d) o npyHUMNe HaunoHa/IbHOro Npasa, KOTOPbI He MOXET (M1 NOKa HEe MOXET)
6bITb NEpPeHeceH B MeXAyHapoAHyl MpaBOBYH) CUCTEMY, WKW, HaKoHel,;
€) 0 HenMpaBOBOM  MpUHUMMNE, OTHOCAWEMCHA K cdepe MexayHapoaHbIX
OTHOLUEHWIA, MNOAWUTWKW, MOpa/IM U T. 4. CuTyauusi OC/IOXKHSETCA TeMm, 4TO
Komucens, He cMyllascb, NPU3HAET: B psAe CyvyaeB OAUH W TOT Xe NPUHLMN
(Hanpumep, bona fide) MOXET NMETb TPUEAMHYHO (AOrOBOPHY0, OObIYHYHO U Sui
generis) cywHocTb®. To Xe MbICIUTeNIbHOEe YNpPaXHEHWE HeoGXoAVNMOo
npogenarb 1 Npu KBanugukauum onpeaeneHHbIX oyHaaMeHTalbHbIX HOPM Kak
6a30BbIX MNPUHLMMOB MEeXAyHapo4HOro npaBa, a Takke Mpu BblAeNeHnu
0Tpac/eBbIX UK CreLnabHbIX NPUHLMNOB,

1.3. MeTogonorus ngeHTuuUKaLmmn npuHumna n obblyas

MonpobyemM yCTaHOBWTL pasHuLY Mexay MeXayHapoAHbIM 06bl4aeM 1 06LwmmM
NpUHUMNOM  npasa, UCX0A4A U3 METOfo/oNMM  UX  UAEHTUMKaLmK.
VaeHTudmkauma (BbISIBNIEHWE) HOPMbl  MEXAYyHapOoAHOro 06bIYHOro npaBsa
npegnonaraet yCTaHOB/EHWE [BYyX €e OCHOBOMofaraiowyx (KOHCTUTYTUBHBIX)
9/1EMEHTOB: BCEOOLLE NPaKTUKN roCyfapCTB M NPU3HAHUS 3TOM NpaKTUKM B
KayecTBe NpaBoBOii HOpMbI (opinio juris)®. TpoekT BbiBOAOB Komuccum
2018 roga nNpvBOAWT OTKPbITbIA MepeyeHb pasnyHbiXx hOPM TakOi MpPaKTMKM
rocyaapcts® u hopM cBMAETENLCTBA NPU3HAHUS B KAUecTBE MPaBOBOI HOPMbI

Hanpumep, B KoHcynbTaTMBHOM 3aktodeHnn MexayHapogHoro Cyaa no kaumary 6bliv HasBaHbl
cnefytowye NPUHLMMLI, MeloLlwme 06blYHO-NPaBoOBOE NPOUCXOXAEHNE: 06A3aHHOCTb rocyAapcTs
npenoTBpallaTh CyLIEeCTBEHHbI Bpen okpyxatwleli cpege (paras 132-139), 06s3aHHOCTb
COTpyAHMYaTb B LensAxX 3aluTbl OKpyxatwlei cpegpl (paras 140-142), npaBa 4enoBeka,
NpU3HaHHble B COOTBETCTBMM C OObIYHBIM MEXAyHapoAHbIX npasoM (paras 143-145), npuHumn
ycToilumBoro passutusi (para 147), ob6was, Ho AudbdepeHuMpoBaHHasi OTBETCTBEHHOCTb
(ob6sa3aTenbCTBa) M COOTBETCTBYIOLLME BO3MOXHOCTU (paras 148-151), npuHUmMN cnpaseAMBocTyn
(paras 152-154), MexnokosieH4yeckas cnpasef/MBoCcTb (paras 155-157), nogxog wav npuHUmMn
npeAocTOpoXHOCTK (para 155); NpUHUMN «3arpAasHUTENb MAATUT» He Obl1 uaeHTMdnLpoBaH
Cy0M Kak NPUMEHWMBINA K KTMMaTUYeCKM OTHoLLeHWsIM (paras 159-160). Obligations of States in
respect of Climate Change, ICJ Advisory opinion of 23 April 2025. https://www.icj-cij.org/case/187.
3% General Principles of Law, Text of the draft conclusions adopted by the UN ILC on first reading,
Commentary to the draft conclusion 11, para 5-6.
N. M. Anydpuesa (2021, c. 10) BbigensieT cneupasibHble MPUHLMMBI MEXAYHapoAHOro npasa,
CBOCTBEHHbIE 0COObIM [OrOBOPHBLIM PeXnumam.
S7 UN ILC ‘Draft Conclusions on Identification of Customary International Law’ [2018] UNYBILC vol II
part Il, p. 90-113, paras 92, 93, 95, Conclusion 2.

% UN ILC ‘Draft Conclusions on Identification of Customary International Law’ [2018] UNYBILC vol Il
part I, conclusion, Conclusion 6(2): gunnomaTMyeckme akTbl U AUnNaoMaTMyeckas nepenwvcka;
noBefieHMe B CBSI3W C PEe30/IOLMAMM, MPUHATLIMWA MEXAYHApOAHOW opraHusauueii unum Ha
MeXnpaBuUTENIbCTBEHHON KOH(pepeHuun; MoBefeHWe B CBA3W C [OroBopamu; noBefeHue
MCNOSIHATENBbHON BNacTW, BK/IOYas NpakTMYeckoe MoBeAeHue «Ha 3eM/ie»; 3aKOHOAATesNbHble U
afIMVHUCTPATUBHbIE aKTbl; U PeLleHNs HauMOHa/IbHbIX CYf0B.
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OonpefeneHHoro  npaBwaa, MNpeTeHAaylwero Ha To, 4tobbl  cTatb
MeX/1yHapoAHbIM 06bluaemM®,

O603HaYasi MeTOo4oNorM  MAeHTUUKaUMM  O6LWMX MNPUHUMMNOB Mpasa,
KomMmuccna HaumHaeT Cc TOro, 4YTO AeNuT TakMe MPUHLUMNLI Ha ABEe KaTeropuu:
1) BbiTEKAKLLME M3 HAUMOHA/IbHBIX MPABOBbLIX CUCTEM U 2) chOPMMPOBaHHbIE B
paMKax MeX/[yHapoAHOi npaBoBoii cucTembl. B OTHOLWeEHUM nepBoii
kateropun npuHuunos KMI npegycmaTpvBaeT OBYXCTYNEHYaTbll aHanma:
BO-NepPBbIX, HE0OXO0AVMO YAOCTOBEPUTHLCA B CYLLLECTBOBAHNUM NPUHLMNG, 06Lero
ANA pasnnyHbIX NpPaBOBbIX CUCTEM MUpa, W, BO-BTOPbIX, OH [O/KEH OblTb
nepeHeceH (TPaHCMOHMPOBAH) B MEXAYHApOAHYl0 TMpaBoByld cuctemy*:,
Mo cytn, metogonorusa, npegnoxeHHasa KMI, npegnonaraet He fBa, a Tpu
3/1EMEHTa, NMOCKO/IbKY Ha NEpPBOM 3Tane criefyeT YA0CTOBEPUTLCS He TOMbKO B
TOM, 4TO OnpefeneHHoe rocyfapcTBO MPU3HaeT HasmyvMe NpuvHUMNa B Hauumo-
Ha/IbHOM MNpaBe CBOEro rocyAapcTBa, HO U B CYLLECTBOBAHWM aHasI0rMYyHOro
npuHUMNAa B Npase Apyrux rocyaapcTs®,

B pamkax BTOpoOli kaTeropuv Heo6GXOAMMO A0KasaTb, YTO MeXAyHapogHoe
CO06LECTBO NPU3HA/IO 3TOT MPUHUMN B Ka4yecTBE HEOTbEM/IEMOro (aHr.:
intrinsic) NS mMexayHapoAHoW npaBoBol cucTEMbI®. MHTepecHo, 4YTo 3aech
KM npegycmatpyBaeT HeO6GXOAMMOCTb «aHasM3a CyLIEeCTBYIOLWMX HOPM B
MEXAYHapO4HON MNpaBOBON  CuUCTEME, 4TOObl  OOHAPYXWUTb  MPUHLMMbI,
OTPaXEHHblE B 3TUX HOpPMax WU fexaliMe B UX OCHOBe M obnajatwolume
ABTOHOMHbBIM CTaTyCOM»*4,

MonpobyemM pana Hayana paslobpaTbCsl C MNepBOi  kateropyen —
NPUHUMNAMK, VMEWLWMMN HaUWOHa/IbHOE MPOMCXOXAEHUe. WTak, nepBblii
3MeMeHT npouecca ugeHtTudukauuy npegnonaraet npoBefeHne LUMPOKOro u
penpe3eHTaTMBHOIO aHasm3a C Leflbio yCTaHOB/IEHNS 06Lero Ana pasimnyHbIX

3 lbid, Conclusion 10(2): ny6nuuHble 3asBMeHns, CAeaHHbIe 0T MMEH rocyAapcTB; ouumaibHbIe
ny6nmkauuy; nNpaBUTENbCTBEHHbIE OPUAMYECKUE 3ak/oUeHNs; AunioMaTudeckast nepeniucka;
pelleHns HauuMoHasIbHbIX CYAO0B; [AOrOBOPHblE MOMIOKEHUA; a Takke MOBeAeHWe B CBA3N C
pesonoumAMr, NPUHATBIMU  MEXAYHApPOAHOW opraHusaumeil unM Ha MexnpaBuTeIbCTBEHHOM
KOHhepeHuuu.

General Principles of Law, Text of the draft conclusions adopted by the UN ILC on first reading,
Draft conclusion 3.

Ibid, Draft conclusion 4. A. TaHun UCrnonb3yeT A5 0603HAYEHNSA ITOrO MOHATUSA C/OBO, KOTOpOe
MOXHO MEepeBecTn Kak «nepeceneHne/Murpaums» B MeXAyHapoaHoe Npaso (aHr.: transmigrate
into international law) (Tanzi, 2019, 77). B TpeTbem [Joknage 06bACHAETCS, YTO NpU3HaHNE 06LLMX
NPVHLMNOB NpaBa NepBoii KaTeropuy NPOUCXOANT Ha [ABYX YPOBHAX: «Ha HaLMOHa/IbHOM YpOBHE
yepe3 MPUHATME MPUHUMNA B Pa3/INYHbIX NPABOBbIX CUCTEMax MUpa; U Ha MeXAyHapogHOM
YpPOBHE 4epe3 KOCBEHHOe MNpu3HaHue MeXAyHapoAHbIM COO6LEecTBOM TOro, YTO NPUHLMN
NpUroAeH WAM NoaxoauT ANA MNPUMEHEHWs B pamMKkax MexgyHapogHoro npasonopsgka». Third
report on general principles of law by Marcelo Vazquez-Bermudez, Special Rapporteur, 18 April
2022, A/CN.4/753, para 81.

42 Report of the International Law Commission Seventy-sixth session (28 April-30 May 2025),
A/80/10, para 227.

Ibid, Draft conclusion 7.

4 Ibid, Commentary to the Conclusion 7, para 3.
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rocyfapcTts npuvHUuna, NpuyemMm B Ka4yecTBe npegMeTa Takoro aHain3a HassaHbl:
1) 3aKOHbI, 2) peLleHNs HauMOHa/IbHbIX CyA0B, 3) OpyrMe COOTBETCTBYHOLLME
maTtepuansi®®. OueBMAHO, YTO 3TU MaTepuanbl MOrYT GbiTb Takke U DOPMOI
NpakTVKW TOCYAapcTB 41A uUeneil BbIBAEHWS 0ObIYHOW HOPMbl, NOSTOMY MO
KpUTEPUIO MpeaMeTa aHa/im3a YHUKasIbHOCTb OOLMX MPUHUMIOB NpaBa SiBHO
OTCYTCTBYET*S.

Mpegnonoxum, 4to AeicTeusa (6e3neiicTBusA) rocyaapcrs, obpasylowme
npakTuky Aaa ueneii opmmpoBaHnst obbiyasi, HanpasneHbl BOBHE, TO €CTb
M3HayasIbHO paccyMTaHbl Ha MEXrocyfapCTBeHHOe 06LleHne, B TO BpeMs Kak
«CTPOUTENbHBIM MaTepuasiom» 06LMX NPYHUMMNOB Mpasa ABNSAITCA 6a30Bble
HOPMbI HaUMOHA/ILHOTO MpaBa, UMeKLWMe Ha NepBOoHaYas/IbHOM 3Tane uLib
BHYTPUIrocyapCTBEHHOE MpuMeHeHne. OQHaKo 1 3TOT KpUTEpUiA He NO3BONSET
OTrPaHNYnTb MeXAyHapoaHble obblyan OT 06LLMX NPUHLMINOB NpaBsa, NOCKOIbKY
Komucecma B npoekte BbiBOgoB 2018 roga ACHO ykasana, YTo npaktuka ans
ueneii nAeHTMUKALMM HOPM OObIYHOTO MEXAyHapoAHOro MpaBa MOXET
OTHOCUTbLCSI K TMOBEAEHVI0 TOCYAApCTB MO OTHOLWEHWH K COBCTBEHHbIM
rpaxgaHam®’.

He nomoraeTt B npouecce OTAENEHNS MEXAYHapPOAHOro 06bluasi OT 06LLMX
MPUHUMMNOB MpaBa W BTOPON «CYOLEKTUBHBIN» 3M1EMEHT HOPMbl O06bIYHOIO
MexayHapogHoro npasa (opinio juriS) B CpaBHEHMM CO BTOPOI CTYMEHbH
BbISIBNIEHNA O6LUMX MPUHLMNOB Npasa (TPaHCMOHWPOBaHWE B MEXAYyHapOAHYHo
npaBoByl cuctemy). B nepBom cnydae cnefyer [okasaTb, YTO MpakTuka
rocyfapcts COnpoBOXAanacb YOeXAEHHOCTbIO B 0653aTe/IbHOCTU ONpeaeneH-
HOro rnoBeAeHusI*®, Bo BTOPOM — UTO COOOGLUECTBO FOCYAApCTB MPU3HA/IO
NepeHoc B MeXAyHapoAHYyl MNpaBOBYld CWUCTEMY MNpUHLUMNA, LUUPOKO
pacnpocTpaHeHHOro Bo BHyTpeHHeM npaBe®®. KM He 0GbSCHSIET, UTO 3HAUUT

% Ibid, Draft conclusion 5 (3).

4% 3710 otmeuasnoch HO.C. PomaweBbiM (2021, c. 157, 160): «Ha npakTuke HEeferko ycTaHOBUTb,
OTHOCATCA /M Te WU MWHble NPUHUMMABLI K OOWMM MNpUHUMNaM npasa WM K MpuHUMNam
MexXAyHapoAHbIX 06blyaes». OfHako B sfuTepaType 6bl10 BbiCKa3aHO W WHOE MHeHwue,
3ak/ovaroLLeecs B TOM, YTO «yHMBEPCasIbHbIE MPUHLUMMBI HE TPEOYIOT HaIMUMS NpakTUkK», a BO
BHYTPUrocyapCTBEeHHbIX NOpsiAKax MOXHO 06HapYXWUTb MPUHLMMLI, «CyLLLECTBOBaHWE KOTOPbIX Ha
MeXyHapo4HOM YpOBHe B kauecTBe 0ObIYHOTO npasa» rocyjapcTsa OTpuuaeTcs, U nofgobHoro
poga npuHUMNbl GyayT AeiicTBOBaThL kak o6uwve npuHumnbl npasa (Mpad Butuym, 2015, c. 88).
[ymaeTcs, 4To aTa No3uLua NPOTUBOPEYUNT CIOKMBLUEMYCS B HACTOALLEE BPEMS 06LLEMY MHEHUIO
0 Heo6XOAMMOCTM COrMacusa  MeXAyHapoAHOro cooblecTBa Ha MNepeHoc npuHuuna B
MeXAyHapoAHylo cucTeMy A5 NpuaaHns emy KadecTBa WUCTOYHMKA. «YacTuyHoe cosnageHue»
chopmM NpakTUKM ANA BbISBNEHWSA 00blYas U MaTePUasioB f/19 BbISB/IEHNSA O6LLMX NMPUHLMMNOB NpaBa
npusHasan u CneumanbHbli fOKNaAyYvMk BO BTOpOM foknage, cm.. Second report on general
principles of law by Marcelo Vazquez-Bermudez, Special Rapporteur, 9 April 2020, A/CN.4/741,
para 109.

4 UN ILC ‘Draft Conclusions on Identification of Customary International Law’ Commentary to
Conclusion 5, para 3.

4 Ibid, Conclusion 9 (1).

General Principles of Law, Text of the draft conclusions adopted by the UN ILC on first reading,

Commentary to Conclusion 6, para 7.
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«npu3HaHne nepeHoca (TpaHCNOHMpPOBaHUA)». OpHako 3Ta (YOPMYNNPOBKA
npegnonaraetr npusHaHve 06s3aTeNlbHOCTM COOTBETCTBYIOLLErO npasBuia Ans
rocygapctea, UTO MNpakTUYeckn CTMpaeT pasnnyns LaHHbIX 3/1EMEHTOB ABYX
paccMaTprMBaeMblX WCTOUHMKOB MexayHapogHoro npaea®™. B ueTBepToM
poknage CneuvanbHbll  AOKNaAuYMK MPUBOAMT Npumepbl ¢OOpM, MNOATBEp-
XJawwme TpaHCMOoHWpOBaHMe MpuHUMNA B  MEXAYHapoAHYyl NpaBOBYHO
CUCTEMY: «CCbUIKW Ha TakMe MPUHLUMNbI B MOSIOXEHUSX MEXAYHapPOIHbIX
[OroOBOPOB; B COCTA3ATE/IbHbIX [AOKYMEHTaX B MEXAYHapOoAHbIX cydax u
TpubyHanax; B Ny6/MYHbIX 3asBNEHNAX OT UMEHW rocyfapcTBs; B 0huLmManbHbIX
ny6/MKauusx; B HOPUANYECKUX 3aK/HOHYEHUSX MpaBUTENbCTB; B AWNJoMaTu-
YecKoi nepenwucke; 1 B Pe30OLUAX, MPUHATLIX MEXAYHapPOAHOl opraHu3aunei
WM Ha MEXNPaBUTENLCTBEHHON KOHgepeHUumn»®t, OUeBUaHO, UTO 3TN OpPMbI
npakTU4eckn AOC/AOBHO MOBTOPSOT (hopMbl CBMAETENLCTBA NPU3HAHUS OPINio
juris 06bIYHON HOPMbI MEXAYHAPOAHOro Npasa (CM. BbILLE).

Ewe 6onee 3anytaHHasa cuTyauus CknagblBaeTcs npu NonbITKE OTrpaHnynTb
HOpPMbl OObIYHOTO MEXAYHApPOAHOro npasa OT O6OWMX MNPUHLMNOB Mpasa,
ChopMMPOBaHHBLIX B pamMKax MexXayHapoAHoW npaBoBOi cucTeMbl®. 34ech U
cama KMl B KOMMeHTapuu K BbIBOAY 7 OTMETW/a, YTO HEeKOTopble ee YfieHbl
yKasa/in Ha HEYETKOCTb pas/imuns Mexay 06bl4HbIM MEeXAYHapOAHbIM MPaBoM 1
o6Wwmmn  npuHumMnamy npasa®. CLUA, Hanpumep, B CBOMX KOMMEHTapusiX
npeaoKuUNN BKIIOUYUTL B NPOEKT BbiBOAA 7 NPAMOe TpeboBaHue TOoro, «4To6b!
rocygapctsa NpusHaay NPUHLMN B Ka4ecTBe HpUaNYecKn 0653bIBaIOLLETO, @ He
NPOCTO TO, UTO OH «HEOTBHEM/IEM» [J/151 MEXAYHAPOAHO NPaBOBOI CUCTEMBbI»®*,
CreuvanbHbIli AOKNaAUYMK MapypoBasl 3TO 3aMevyaHue, ykasaB, YTo Npu3HaHue
NpVYHUMNa HEeOTbEM/IEMbIM OXBaTblBAET €r0 HPUANYECKUIA 06a3aTeNbHbIN
XapakTep, 1 0TKa3asiCsi BHOCUTb M3MEHEHUS B TEKCT NMPOEKTa BbIBOAOB.

%0 YkazaHue BO BTOpOM Joknafe CneuuanbHOro Aoknafuvka Ha To, YTo Mpu onpeseneHun
TPaHCMNOHUPOBAHUA SBMSIETCS YHUKaUIbHBIM A1 3TOT0 UCTOYHMKA MpaBa, Mo HaleMy MHEHWIo,
HMKak He o6ocHoBaHo. CMm. Second report on general principles of law by Marcelo
Vazquez-Bermuldez, Special Rapporteur, 9 April 2020, A/CN.4/741, para 111.

51 Fourth report on general principles of law by Marcelo Vazquez-Bermldez, Special Rapporteur,
18 February 2025, A/CN.4/785, para 119.

52 Bo BTOpOM Aoknage CneuunasnbHblili AOKNaAuMK Npeasiaran creayoLwmm o6pasomM pasrpaHmymsarb
oblye NPUHUMNLI MpaBa BTOPOM KaTeropum M HOPMbl MEXAYHapoAHOro OGbIYHOTO Mpasa:
«B cnyyae o6LWMX NPUHLMMNOB Npasa, NognafaroLmx nof BTOPYHO KaTeroputo, HeT He06X0AMMOCTH
nckaTb BCEOOLLYIO NPakTUKy ¥ ee Npu3HaHue B kayecTBe NpaBOBOI HOPMbI (Opinio juris). BaxHoe
3HaYeHWe WMeeT YeTKoe Mpu3HaHWe B [A0roBopax M ApYrux MeXAyHapoAHbIX [OKyMeHTax
CyLLEECTBOBaHNA NPaBOBOro MpuHUMNa c obuieii cchepoit npumeHeHns». Cm. Second report on
general principles of law by Marcelo Vazquez-Bermudez, Special Rapporteur, 9 April 2020,
AJCN.4/741, para 165. [lymaeTcs, 4TO KpUTepUii pasrpaHuyeHnst He BNOSIHE OYEBU/EH.

5 Ibid, Commentary to Conclusion 7, para 13.

5 Fourth report on general principles of law by Marcelo Vazquez-Bermldez, Special Rapporteur,
18 February 2025, A/ICN.4/785, para 127, Statement by the United States (A/C.6/78/SR.24).

% Ibid, para 137.
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1.4. ®yHKUMM O06LWMX MPUHLUMOB MNpaBa, COOTHOLIEHME OGLMX
NPUHLMMOB NpaBa 1 ApYrnx UICTOYHWUKOB NnpaBa

B BbiBOge 10(1) Komuccua ykasana, 4to K O6GLWMM MpuHUMnam npasa B
OCHOBHOM MpuberawoT, korga (aHrn.. mainly resorted when) ppyrne HOpPMbI
MeXAyHapoAHOro npaBa He peLllalT KOHKPETHbIA BOMPOC MOSIHOCTbI WK
YyacTM4yHO. B HOBOIN pefakuumn, NOAroTOB/IEHHOW KO BTOPOMY YTEHWIO MpOeKTa
BbIBOZIOB, 3TO MOJIOXKEHWEe NepeHeceHo BO BTOPOI MyHKT®®, nabbl NokasaTb, UTO
OHO WIIOCTPUPYET CKOpee BOMpPoC (hakTUyeckoro mnonoxeHus pgen. Kak
ykasbiBaeT Komuccusi B KOMMeHTapumn®’, cfioBa «B OCHOBHOM» MOAYEPKUBAIOT,
4YTo B OTAEfbHBLIX C/lydasax obwme NpUHUMMBLI fnpaBa BCe Xe MOryT 6biTb
HanpsAMyl unCMnosb3oBaHbl, TO ecTtb KMI1 cTtpemutcsa ynpeuTb BO3MOXHOE
OLWMBOYHOE NpefcTaBneHne (aHr.. misconception), B COOTBETCTBUM C KOTOPbIM
obLwye npuvHUMNBlI MpaBa WrpalT BCMNOMOrare/ibHyl0 PO/ib B CPaBHEHWWU C
MeXayHapoaHbIMI [0roBopamu 1 06b14asaMmn®e, OueBugHO, YTO 3TO 06bSICHEHVE
NVWb  yCUNMBAET BOCMPUATUE TPETLEro BUAA WCTOYHUKOB MeXAyHapoaHOro
npasa Kak [JOMNO/IHUTENIbHOTO U C/yXebHOro, Beflb B 60/bLUMHCTBE Cyyaes, Kak
ACHO YKa3aHO B paccmarpvBaeMOM MOMOXEHUW, O6LMe MPUHLMMBLI NpasBa
NCMOMb3YTCA NULLL BKYMNe C APYTVIMU UCTOYHMKaMW MeXIyHapoAHOro rnpasa,
CBOVIMW «CTapLUMMK 6paTbsMmn», COAENCTBYS UX TOMKOBaHUIO WU AOMOMHAS KX, O
yem npsMo roBoputcst B BbiBogax 10(2)(a) n 10(1)(a) B HoBOWi pegakumn®. He
MoMOraeT W3MeHWTb JaHHOe BOCNpUATAE W NPOTUBOPEYMBOE MOJIOXKEHUNE
BbiBoga 11(1), o6bsABNsAOWee, 4YTO O6LME MPUHLMMBI NpaBa Kak WMCTOYHMK
MeXAyHapoAHOro npaBa He HaxoAATCA B MepapxvMyeckoil B3avMOCBSA3N C
MeXyHapoaHbIMU  A0roBopaMu U OObIYHBIM MEXAYHapOAHbIM MpaBoM. 3TO
npoTvBopeune 6bl10 NOAMEYEHO MPeACTaBUTENAMM TOCydapCcTB B pamMkax
06CYyXAeHUsI MPOeKTOB BbIBOAOB B LLiecTom komuTeTe®®,

OyYeBNOHO HECOOTBETCTBME OCTATOYHOIO XapakTepa MpUMeHeHUs o6Lwmnx
NPUHUMNOB Npasa 1 hyHAAMEHTa/IbHON PO/IN HEKOTOPbIX U3 HUX, B YACTHOCTH,
NPUHLUMNa CyBEPEHHOIO paBeHCTBa, UMEILLLEro, No MHeHuto CeAToro Mpectona,
«MOYTN KOHCTUTYLIMOHHBIA XapakTep 1 fiexallero B OCHOBE BCEr0 NPUMEHEHUS
MexayHapogHoro npaBa»®l. Ha aHa/siorMyHoe HecoOTBETCTBME TOMO Xe

% |bid, para 182.

57 General Principles of Law, Text of the draft conclusions adopted by the UN ILC on first reading,
Commentary to draft Conclusion 10, para 3.

% |bid.

% 10.C. Pomawes (2024, c. 200) yka3blBaeT, YTO «Mepapxmsi CPeAn Pas/inyHbIX BUAOB UCTOUHUKOB
MeXyHapoHOro npasa BCe Xe CyLecTByeT — MO OTHOLLEHMIO K O6LLMM NpUHLMNamM npasa» .

% Topical summary of the discussion held in the Sixth Committee of the General Assembly during its
seventy-eighth session, prepared by the Secretariat, 6 February 2024, A/ICN.4/763, para 19.

6 Statement of the Holy See (A/C.6/78/SR.28).
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npuHuMna obpaTwia BHMMaHue Aenerauusi  Poccuiickoii  ®egepaumn®?,
CneumnanbHblil oKNaAuMK ynoMsiHyn 3ameuvaHue CeaTtoro MpecTtona®®, Ho He
M3MEHUN pefakuuio BbiBoga 10, 3a WCK/OUEHMEM MOopsaKka PacrofOXEHWs
naparpadoB B HEM.

1.5. Mpumepbl 06WMX NPUHLMMNOB NpaBa

Komuccus noka He ctaBuia cebe 3agady NpUIoXnTb K MPOEKTY BbIBOAOB HEKWIA
WKCTPATVBHBIA NepeyeHb NMPUMepoB, Kak 310 6bi10 caenaHo B pabote no
HopMam jus cogens®. Heo6xoanMMoCTb pa3paboTkv NepedHs o6eyxaanach Kak
uneHamn KMM®%, Tak 1 npeactaBuTensiMu rocyaapcts B LecToMm komuteTe®e.
B npunoxeHnu 2 K HacTosIe cTaTbe NPUBELEH CMMUCOK OBLUMX MPUHLMMOB
npaBa, YnomsiHyTbiX Komuccueli B KOMMEHTapuu K MPOEKTY BbIBOAOB B TOM
nopsiike, B KOTOPOM OHU YyKa3aHbl B [JAHHOM AOKyMeHTe. OUEBWAHO, YTO 3TU
npuMepbl MOryT 6biTb  KnaccuuUyMpoBaHbl MO HECKOMbKUM  KpuTepuam®,
HanpuMep, MO KPUTEPUIO MPOMCXOXAEHWUS: O06LiMe NpUHUMNbI  NpaBa,
BbITEKAIOLLME U3 HALMOHA/bHBIX NMPABOBbIX CUCTEM, 1 O6LLME NPUHLMMLI NpaBa,
chopMUpOBaHHbIE B  MEX/AyHapoAHO! npaBoBoii cucteMe. OTAENbHbIM
KputepueM knaccudmkauum MoryT ObiTb Takke (YHKUUM O6LMX NPUHLMIOB
nMpaBa:  MPWUHLUWMbI,  KOTOPblE  BbLICTYNAOT  OCHOBOW  MaTepuasibHbIX
(cybCTaHTMBHBIX) MpaB 1 06si3aHHOCTEN, a Takke B KauyeCcTBe OCHOBbI
BTOPUYHbIX U MNpoLeaypHbIX (nMpoueccyasibHbiX) HOpM®. 13 npumepoB B
KOMMEHTapun CTaHOBWUTCS $ICHO, UTO YacTb MPUHLMMNOB OTHOCUTCS KO BCEM
oTpacnsaM MexAyHapoAHOro npasa (HanpuMmep, NPUHLWN A06POCOBECTHOCTY

62 «...HEenoHATHO, KaK MOXHO CTaBUTbL Takoi hyHAAMEHTauIbHBIN NPUHLMN Kak pacta sunt servanda B
OVH PsAf C BaXHbIM, HO BCE € TEeXHWYEeCKWM MPUHLMNOM lex posterior, Kak 3TO cAenaHo B
nyHKTe 6 KOMMeHTapusi K MpoekTy BbiBOja». 3asBneHue Poccuiickoii ®egepauum, LlecTtoii
KomunTET, KpaTkuii oTYeT 0 ABajLaTh LIeCcToM 3acefaHunmn 3acegaHnm (A/C.6/78/SR.26), n. 51.

% Fourth report on general principles of law by Marcelo Vazquez-Bermudez, Special Rapporteur,
18 February 2025, A/CN.4/785, para 174.

% Report of the International Law Commission Seventy-third session (18 April-3 June and
4 July-5 August 2022), A/77/10, para 43, Conclusion 23.

% CneuuanbHblil AOKNaAUMK NPY 0GCYXAEHUM NPOeKTa BbIBOLOB HANOMHUM: Komucens pelunna He
BK/IIOYATb WIMOCTPATMBHBIA MepeyeHb O6OLWMX MPUMHLMNOB MpaBa B MPOEKT, MOCKOSbKY OH
HensbexHo OyfAeT HenoMHbIM W MOXET CO3AaTb OLIMGOYHOE Breyat/ieHne TOro, YTO APYrux
NPVHLUMNOB, MOMUMO BK/IIOYEHHbIX B MepeyeHb, He cyulecTByeT (para 196). OgHako B CBOMX
3aK/M0UMTENBbHBIX — 3aMeyaHuax  CrneuuanbHblii  AOKNafunK BCe ke  Bblpaswua  NoAdepxKy
npeAsIoKeHN0 NOArOTOBUTL NpUMepbl B kOMMeHTapumn (para 274). Report of the International Law
Commission Seventy-sixth session (28 April-30 May 2025), A/80/10, paras 196, 274.

% Topical summary of the discussion held in the Sixth Committee of the General Assembly during its
seventy-eighth session, prepared by the Secretariat, 6 February 2024, A/CN.4/763, para 11.

57 Cwm. 6onee nogpo6HO 0 Knaccudmkaumm npuHumnoe: Pomalues, MocTHUKoBa, 2023, ¢. 198-207.

% General Principles of Law, Text of the draft conclusions adopted by the UN ILC on first reading,
Draft conclusion 10. MogyepkvBas npoueccyasibHoe 3Ha4YeHne 06LLmMX NpUHLMNoB, B 1933 rogy 06
06 00WMX npuHUMNax npasa W CyAebHOW npakTuku (aHrn.: jurisprudence) BbicKasasncs
X. NaytepnaxT (Lauterpacht, 2011, p. 123).
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WM NPUHLMM HEBMeLLaTebCTBa®), YacTb KacaeTcsi NpoLeccyasibHbIX BONPOCOB
W cydoycTpoiicTBa  (Hanpumep, MNPUHUMM  AONYCTUMOCTY  KOCBEHHbIX
[oKa3aTeNlbCTB WM «HUKTO HEe MOXET ObiTb CyAbeil B COOCTBEHHOM fAene»), a
yacTb — OTpacneBbiX (MPUHLMM HANOTOO6/NOXKEHUSI HEPE3UOEHTOB WK
HiopHGeprckue NpUHLMNLI). 3T NpUMepbl NOAKPEN ST BbiBog CneuyasibHOro
[0KNaumnKa, YTo TepMUH «06LLUii» B onpeaeneHnm «obLme NpUHLUMNG npasa»
OTHOCUTCA He K «O0OlleMy XapakTepy» 6a30BbiX HOpPM, a cKopee K WX
0653aTeNbLHOCTU [/181 BCEX rocyaapcTs’®.

2. O6LMe NPUHLUMMBI NPpaBa U oTeuecTBEHHAs HayKa MeXAyHapoaHOro
npasa

B uenom oTeyecTBeHHas Hayka C HeJOBEpUEM OTHOCWIacb K O6LMM
npyvHUMNaMm npasa, MNO-BUAUMOMY, OMnacasiCb, YTO OHW CTaHyT CpPeACcTBOM
6ECKOHTPO/ILHOIO MepeHoca U CBOEOObpasHOro aKcnopTa 6a30BbiX MOMOXKEHWI
HaUMOHa/IbHbIX  NPaBOBbIX CUCTEM 3anafHbiXx (bypXyasHblX) CTpaH B
MeXayHapofHoe npaBo. MOXHO NpeanosiokuTb, YTO HedoBepue Bbi3blBASIO
KO/IOHMA/INCTCKOe  3By4YaHWe  TepMMHA  «LUMBWIN30BaHHble  Hauum»',
nopoXpgasLlee COMHEHUss B TOM, OyAeT /in Npu3HaHbl NOSIBUMBLUMECHA Ha KapTe
Mupa B XX Beke rocygapcrBa [AOCTaTrO4HO LMBWUN30BaHHbIMU, UTOObI
yyacTBOBaTb B CO3[aHWM HOBbIX MCTOYHUKOB MexAyHaponHoro npasa. Kpome
TOr0, COBETCKME MEeXAyHapOAHUKN onaca/iCb BO3MOXHOW  TeHAEeHUMM
UCMoNb30BaTh 06LWME MPUHUMMbLI MpaBa A8 Toro, 4To6bl «NPOBO3r/1ACUTb
NPUHUMNbI BypXya3Holi cUcTeMbI NpaBa 06s13aTe/lbHbIMU A1 BCEX», HABSA3aTb
CBOK BOJIIO ApYrM rocygapcrsam, 06/1eryntb BMELLATENILCTBO B X BHYTPEHHME
Aena, HaHecTu ygap no Mx HesaBucumocTu u cyBepeHuTeTy (Kopeukuid, 1957,
c. 5, 8, 13, 38, 49; TyHkuH, 2009, c. 175).

89 3ameTnM, 4YTO Ha CeMbAECAT wWecToii ceccum KMI BHecna B [OMMOCPOYHYHO MporpaMmy pa6oTbi
Temy «[pyvHUMN HEBMeLWATeNIbCTBa B MEXJyHapo4HOM npase» U NPUIoXuIa K oT4eTy TEeKCT Mo
COOTBETCTBYIOLLEl Teme, NOAroTOBNEHHbI YneHoM KMI u3 Jemokpatuyeckoit pecny6imnkm KoHro
M. MuHrawaHroii (I. Mingashang). OH Bblgenvn fsa CyLecTBEeHHbIX YC/I0BUS| yCTaHOBEHUS (hakTa
He3aKOHHOrO BMellaTeNbCTBa BO BHYTPEHHME fena rocyfapcTs: 1) akT BMeluareniscTBa AO/MKEH
KacaTbCsl BONPOCOB, OTHOCALLUMXCS K BHYTPEeHHUM fAenam (aHrn.: internal affairs) rocypapcTsa, v
2) npefcTaBnATb Cco6Ol MPUHYXAeHWe (aHrni.. coercion) nocTpajasLIero rocyjapcrea Mo
BOMpocam, B OTHOLUEHUM KOTOPbIX MeXAyHapoAHbIM MNpaBoOM 3a HWM Npu3HalTca cBo6oga
felictBuii n Bblibopa. Cm. Report of the International Law Commission Seventy-sixth session
(28 April-30 May 2025), A/80/10, paras 24, 446, Annex 2, p. 121-149.

™ Fourth report on general principles of law by Marcelo Vazquez-Bermudez, Special Rapporteur,
18 February 2025, A/ICN.4/785, paras 33-34.

™ 3ameTum, uyto B [poekTe BbIBOLOB AaHHblli TEPMUH, SIBASAOLWMIACA aHaXpOHW3MOM, B CBETE
NPMHUMNA CYBEPEHHOr0 paBEHCTBA 3aMEeHEH B BbiBOAE 2 TEPMUHOM «MeXAyHapogHoe
co06LecTBO» (aHrn.: community of nations), 3auMCTBOBaHHbIM K3 [lakTa O rpaxAaHCKux
nonutuyecknx npasax 1966 roga (Commentary to Conclusion 2, para 3). B lNepsom npoekte
foknaga CneunanbHblli  [OKNaguvMk npegnarasl TepMUH  «COOBGLLECTBO rocyaapcTB» (aHm.:
community of States). Cm. First report on general principles of law by Marcelo Vazquez-Bermudez,
Special Rapporteur, 5 April 2019, A/CN.4/732, para 258.
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Tak, I V. TYHKMH nNpsamMo ykasbiBasl, 4TO «[0]6LiMe NPUHUMNBLI NpaBa MoryT
6bITb  TO/ILKO MPUHUMMAMW  MexayHapoAHoro npaea» (2009, c.172)7%
XapaktepHo, 4To B n3BecTHOM Tpyae I V. TyHknHa «Teopua MexayHapoaHoro
npasa» (1970) rnasa, NOCBALLEHHaA 06LWMM NpUHLMNaM npasa (B ee Ha3BaHue
[o6aBneHo cnoBa  «Mpobnembl»), MNPMBOAUTCA aBTOPOM /MWL  MOC/e
paccMOTPEHNss OCHOBHbIX MPOLLECCOB 06pasoBaHWs HOPM  MEXAYHapOOHOro
npasa (MexayHapoAHbIX 4OroBOPOB, MEXAYHApPOAHOro 06blvas, NPUHLMMIOB jUS
cogens), BcromoratenbHbIX npoueccoB (pesontoummn MeHepasibHon Accambrien
OOH, pekomeHAauuM cneunann3npoBaHHbIX MeXAYHapOAHbIX OpraHun3aLuii,
peweHns  MexgyHapogHoro Cyga U1 MexayHapogHbIX — apbutpaen,
HalMoHaNbHOE 3aKOHOAATEeNbCTBO W PELUEHUSs HaLMOHAaNbHbIX CyAebHbIX
WHCTaHUMN), a Takke [OOKTPWHbI W MHEHMS O6LEeCTBEHHbIX OpraHu3auuii
(TyHkuH, 2009, c. 75-180). ABTOp yKasblBasl: 06LiME MPUHLUMUMBLI NpaBa — 3TO
«MPVHUMMBI  He TOMbkO obwue AN HauMOHasIbHbIX CUCTEM Mpasa, HO
OQHOBPEMEHHO 1 CBOWNCTBEHHbIE MeXayHapogHoMy npaBy» (TyHkuH, 2009,
c. 179), a NpUMEHNMbIMA B MeXAyHapoAHOM MpaBe OHW MOTyT CTaTb uyepe3
MEeXAYHapOAHbIA [OTOBOP WM MEXAyHapoAHblid 06blyai  (TyHkuH, 2009,
c.179). NMpu atom B pabote 1970 roga 3TOT Xe aBTOp onpegensan obéuue
NMPUHUMMNbBI NpaBa Kak HeHOPMaTUBHbIE MOMIOKEHUSA, UMEIOLNe, OfHakKo,
3HayYeHue ans NPUMeEHEeHNs1 Hopm AeicTrytolero npasa (TyHkuH, 2009, c. 179).

Moyt pBafuatTb NeT cnycta B CEMUTOMHOM «Kypce MexayHapoaHoro
npasa» (aBTOp COOTBETCTBYOLLEro naparpada — ToT Xe I V. TYHKVH) aKueHTbl
B OCBELLEHUN «NPo6/eMbl 0BLUMX NPUHLUMMNOB NpaBa» HECKOSIbKO U3MEHW/IUCD.
B nepBom e npeanoxeHun aBTOp YykasbiBaeT, 4to CT. 38 Craryta
MexgayHapogHoro Cyfa OTHOCUT O6LUMe MPUHLMIBI NpasBa K YACy UCTOYHUKOB
MeXayHapogHoro npasa, HO, Mpasfda, cpasy Xe, CCbliascb Ha paboTy
B. M. KopeLKoro, orosapusaeT, 4TO XapakTep W 3HauyeHWe 3TUX MPUHLMNOB

2 AprymeHTMpys AaHHbiii BbiBog, T.W. TyHKUH ykasbiBaeT Ha c. 174-175 aToro Tpyaa, uto CratyT
MexpgyHapogHoro Cypa SBASETCA HOBbIM  MeXAyHapoAHbIM [Or0BOPOM. [1s MOHWMaHWA
nonoxennss cT. 38 CraTyTa «MMeeT /1lb WCTOPUYECKOe 3HayeHue TO MOHUMaHWe, KoTopoe
BK/aAblBa/IOCb B 3TOT MYyHKT cocTasuTensmu CratyTa [NOCTOSHHON nanarbl MexayHapogHOro
npasocyaus» (UMeeTcsi B BUAY NOHUMaHue, 4To Manara MOXeT cCbiiaTbCa Ha NPUHLMMLI, 06LLMe
HaLMOHa/IbHbIM NPaBOBbIM CUCTEMAaM); KPOMe TOro, BO BCTYNUTENbHYIO YacTb cTatby 38 Ctartyta
no npegioxeHnio Ynnn 6b10 BHECEHO «BeCbMa BaXHOEe AOMOSIHEHWE O TOM, YTO CyA «06si3aH
pelaTtb nepefaHHble eMy CMopbl, HA OCHOBaHUM MeXAyHapoAHoro npasa». [pk.as kputuyeckn
OCMbICNSIET AaHHbIN BbIBOJ, yKasblBasi, YTO AaHHOe [O0MOsSIHEHWe OblNo BHECEHO 6e3 HamepeHust
NOBNVATb Ha BOCMPUATME 3HAYEHUA Pa3/INYHbIX UCTOUYHMKOB, yKasaHHbIX B CT. 38 CtaryTa. Kpome
TOro, ¥ aBTOPbI NEepBOHaYasIbHON pefakuyn CtaTyTa paccMaTpusaiv o6LLye NPUHLMMBI Kak YacTb
mexayHapogHoro npasa (Gaja, 2020, paras 5-6). 3ameTum Takke, YTo Ha nosuumio . V1. TyHkMHa
1 B.M. KopeLkoro B nepBom Aoknage ccblnaetcsa CneupasnbHblii goknaguuk: cM. First report on
general principles of law by Marcelo Vazquez-Bermudez, Special Rapporteur, 5 April 2019,
AICN.4/732, para 27.

7 A.X. AGawmpgze (2017, c. 21) Takke yKasblBaeT, YTO MPUHLMMLI B KOHTEKCTE MEXAYHApPOAHOTO
npasa cnegyeT UckaTb B UCTOYHUKAX MexXyHapo4HOro npasa, npexpae BCero B MeXAyHaponHbIX
[I0rOBOPHbIX HOPMax W/Man B HOpMax MexayHapoaHbIX 06bluaeB.

65



BbI3bIBaOT MHOr0O cropoB (BackuH, Kpblnos u ap., 1989, c. 208)™. YTBepxaeHue
0 HEHOpPMaTMBHOM XapakTepe 06LMX NPUHLMINOB Npasa He 6bl/10 BOCNPUHATO B
Kypce, — 6onee Toro, oHu onpegeneHbl Kak lpugnyeckne noHATUS, NocTynarhbl,
npaBwnia HPUANYECKON TexXHUKU. W, HaKoHeL, ykasaHo, YTO Takue mpasuna u
noctynarbl, 06Wme AN HaUMOHa/TbHbIX MPaBOBbIX CUCTEM, OO/MKHbI ObITb
NpU3HaHbI rocyAapcTBaMu NPUMEHUMbIMU B MEXAYHAPOAHOM npase’™.

Takvm obpasom, 6yaTo npeaBuas, 4To HanuweT KMI yepes aecaTku net B
TpeTbei nekage XXI BEKa, BblgaroLmiics OTEYECTBEHHbIN
OpUCT-MeXayHapPOAHVK puropuii ViBaHOBMY TyHKMH™® dhakTMUeckm 06Go3HauM
[Ba METOA0/I0TMYEeCcKMX 3Tana BbISBNEHMA OOWMX MNPUHUMMNOB npasa:
naeHTUMKaLmio o6LMX MPUHLMNOB, CBOWCTBEHHbIX HALMOHAIbHLIM NPABOBbLIM
cucTeMam, ¥ NOATBEPXKAEHME NX NepeHoca B CUCTEMY MEXAYHapO4HOro npasa
(BackuH, KpbinoB u gp., 1989, c.210). B cBeTe TeMbl HacTosLEl cTaTbu
BMAUTCS CUMMBOJIMYHLIM, YTO B CBOEl NocnefHeli pabote — 3ak/luYeHun B
CBSAI31 C NMPOEKTOM YCTaBa MexAyHapoAHOro TpubyHana Ans pacCMOTpeHus aen
O NPEecTYM/IEHUsIX, COBEPLUEHHbIX Ha TeppuTopuM OGbiBLUEl HOrocnasun —
I V. TyHkMH  npegnoxun  BBeCTM 0cobyld cTaTbld 06  WCTOYHMKax
MeXAyHapoaHOro npasa, NpYMeHsieMbliX TpubyHanom, rae B uYucie Mpoymx
3HAYNIMCb  «OOLME NPUHUMNLI  MpaBa, MpPU3HaHHbIE LMBUIM30BaHHLIMU
Haumsamm» (TyHkuH, 2009, c. 384).

CoBeTckme, a 3aTeM W poccuiickMe YyueHble Bcerga € BHUMaHUEM
OTHOCW/IUCb K TMOHSATUIO «OCHOBHbIE MPUHUMNLI MEXAYyHapOoA4HOro npasax,
onucblBasi MX Kak 6as3oBble HOPMATMBHble Havana, obnajawlime BbiCLUEN
IOPUANYECKO CWION, MMMNEpPaTUBHOCTBLIO U MNpebbiBawllMe Ha BepLluvHe
nepapxum MexgyHapoAHO-NpaBoBbiX HOpM’’. Oco6blii  CTaTyC OCHOBHbIX
MPUHUMNOB OGOCHOBLIBAETCH, BO-MEPBbIX, WX HEpPaspbiBHOW CBA3bID C

OcTaBnseT aBToOP W TE3UC O TOM, YTO O6LUME NPUHLMMBI «BXOAAT» B MeXAyHapOoAHOe NpaBo Yepes
MeXayHapoaHbIli JOrOBOP WU MeXAyHapoaHblii 06blyaii (BackuH, Kpbinos v ap., 1989, c. 210).
Tam xe. C. 211. 3gecb NOBTOPEH BbIBOA, coAepxatuuiica u B pa6ote TyHkuHa (1970, c. 179).
T, TyHkuH (1906-1993), pykoBoauTens [loroBopHo-npaBosoro otaena M CCCP (1952-1965),

uneH Komuccun mexayHapogHoro npasa OOH (1957-1966), uneH Kypatopus Maarckoin akagemun

MeX[yHapoLHOro  npaBa,  uYneH-koppecnoHgeHT AH  CCCP,  3aBepytowmii  kadepgpoii

mexayHapogHoro npasa MY nm. M.B. JlomoHocoBa (1965-1993).
7 CMm., Hanpumep, pa6oTty «OCHOBHble NPOGIEMbI TEOPUN MEXAYHAPOLHOTO NpaBa» 3a aBTOPCTBOM
Bo6posa P. /1. (1968, c. 192-193; uuT. no: YceHko, 2011, c. 107) n gp. (UrHateHko, KapTalikvH,
KnumeHko n gp., 1989, c. 5-13; UepHuueHko, 2014, c. 101-104; AHycpuesa, 2020, c. 54
(C ykazaHueMm, 4TO MNPUHLMMbI — «HEeCyLlas KOHCTPYKUWS» MexXayHapogHoro npasa), C. 64
(<OCHOBHble  MpUHLUMMbLI  06nafaldT  HOPMAaTMBHOCTHIO,  06A3ATENbHOCTLIO,  XapakTepom
PYKOBOASALMX HOPM, HafeNeHHbIX BbICLIe opuanyecKkoli CMIoN, Mpuyem 3To, N0 MHEHMIO aBTopa,
SABNSIETCA akcuomoid); AHydpuesa, 2021, c. 14 (C ykasaHMEM Ha WMMNEpPaTUBHOCTb, CaMblii
BbICOKMI Mepapxuyecknii CTaTyC U HawvBbICLLYIO topuanyeckyto cuiy), c. 16 (c ykasaHuem Ha
MMNepaTUBHOCTb U KpaeyronbHblii xapaktep); Kpemues, 2018, c. 21-22 (c yTBepxAeHeM o ToM,
4YTO 06LLEenpu3HaHHble NPUHLMMBLI U HOPMbI O6LLEr0 MexAyHapoAHOro npasa COCTaB/AT HOPMbI
jus cogens v erga omnes 1 co cCblKol Ha LLlecToii komuTteT MeHepanbHoit Accambnen OOH, KMIM
1 MMUPOBYIO [OKTPUHY MeXAyHapoAHOro npasay)).
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YctaBom OOH, B u4acTHOCTM €O CT. 2 O npuHuunax OpraHusauum (34ecb
nogpasymMeBaeTCsl yKasaHue Ha NPeuMyLLecTBEHHY Cuy 06s3arenbcTB MNo
Yctasy OOH nepen ob6ssarensctsaMv N0 APYIVM  MEXAYHapOAHbIM
cornawenunsm (ct. 103)). BTopoit aprymeHT B nonb3y ocoboro craryca —
dhopmynMpoBaHMe OCHOBHbIX MPUHLUMNOB B ABYX [OKyMeHTax: [eknapaumun o
NpUHUMNAax MeXAyHapoAHOro nNpasa, KacatoLMXCcs APYXXECTBEHHbIX OTHOLLEHWIA
W COTpygHMYecTBa Mexzay rocygapcTtBaMu B COOTBETCTBMM C  YCTaBOM
Oprannzauum O6beanHeHHbIX Hauuii, kotopasi Oblna npuHATa pesonouuneit
2625 (XXV) leHepanbHoit Accambnen OOH ot 24 okTtabpsa 1970 roga (aanee —
[Jeknapauysi, Jeknapauusi o NnpMHUMNax MexayHapoaHoro npaea)’, a Tawke B
3aknounTtensHom akte CosellaHus Mo 6e30nacHOCTM U COTPYAHUYECTBY
B EBpone orT 1 aBrycta 1975 roga™. Tpetuit — o6Lime coobpaxeHus o
yHAAMEHTa/IbHOM  LIEHHOCTW  OCHOBHbIX MPWHLUMMNOB, WX KOHCTUTYTUBHON
NpUPOAE W KPaeyrosibHOM MOIOKEHUM B MexXAyHapoaHoM npaee®. MonpoGyem
paccMoOTpeTb CYLYHOCTHbIE XapakTEPUCTUKM OCHOBHbIX MPUHLMINOB MEXAY-
HapoAHOro Npasa, a Takke onpeaennTb UX NOMTOXKEHNE B CUCTEME UCTOUHUKOB U
HOPM MeX[yHapo4HOro npasa C Y4eTOM KOMMEHTUpYyeMOW K apyrux pabot
KMIT.

3. CyLHOCTHble XapakTepucTuku OCHOBHbIX NPUHLMNOB
MeXAyHapoaHoro npaea

3.1. imnepaTtuBHOCTb

He ocnapuBass B LUeNOM yTBepxAaeHWe O yHAAMEHTa/IbHOW LIEHHOCTH
OCHOBHbIX MPWHUUMOB, 3aMeTUM: B TMpaKkTUKe OpPraHoB MEXAYHapOoAHOro
npaeocyansi n B pabotax KMIT OTCyTCTBYHT CCbI/IKM Ha NpPakTUKy rocygapcrs,
NOATBEPXKAAIOLLYIO, YTO OCHOBHblE MNPUHLUMNLI  MEXAYHApPOAHOIo npasa
0651a4at0T BbICLUEN IOPUANYECKON CUMON M/nnv NpM3HakaMmym UMNepaTnBHOCTYU B
cuny camoro hakta ux Mnposo3rnaweHns B [Jeknapaumn 0 npuHUMNax
mexayHapogHoro npaea 1970 roaa®. MNpu 3TOM U B OTEUECTBEHHOI A0KTpUHE

7 UNGA Res 2625 (XXV) ‘Declaration on Principles of International Law concerning Friendly
Relations and Co-operation among States in Accordance with the Charter of the United Nations’
(24 October 1970) GAOR 25th Session Supp 28, 121. TekcT pgocTyneH Ha caiite OOH
https://www.un.org/ru/documents/decl_conv/declarations/intlaw_principles.shtml ©n B konun
odmLmanbHON Nybamkauum:
https://documents-dds-ny.un.org/doc/RESOLUTION/GEN/NR0/351/54/IMG/NR035154.pdf?OpenE
lement.

®  CoselaHue no 6e30MacHOCTU U COTpyAHMYecTBy B EBpone, 3ak/iounTebHbIi akT, XenbCUHKY,
1 aBrycrta 1975 roga, https://www.osce.org/ru/ministerial-councils/39505.

8 Cwm., Hanpumep, criesytowme pa6otbl: Abawuaze (2017, c. 25); KpemHeB (2018, c. 26-27);
WrHateHko, KapTawkuH, KnumeHnko v gp. (1989, c. 5-13).

8 EgBa /M 3TO MOXHO OGbACHUTL TeM, 4To paboTbl KMI oTpaxarT «3anafHyto» [OKTPUHY
MeXAyHapoAHOro npaBa kak MWHUMYM B CWy TOro, 4TO Becb cocTaB Komwuccus B Lenom
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http://www.un.org/ru/documents/ods.asp?m=A/RES/2625(XXV)
http://www.un.org/ru/documents/ods.asp?m=A/RES/2625(XXV)
https://www.osce.org/ru/ministerial-councils/39505
https://www.un.org/ru/documents/decl_conv/declarations/intlaw_principles.shtml
https://documents-dds-ny.un.org/doc/RESOLUTION/GEN/NR0/351/54/IMG/NR035154.pdf?OpenElement
https://documents-dds-ny.un.org/doc/RESOLUTION/GEN/NR0/351/54/IMG/NR035154.pdf?OpenElement

MHOrMe aBTOpbl NPU3HaBaN, YTO HE BCE OCHOBHbIE NMPUHLWNLI B NOMHOW Mepe
obnafarT KoreHTHocTblo (YepHuueHko, 2014, c. 101, 106; AHydpuesa, 2020, c.
66)%2. Kak oTmeuaeT A.C. Vcno/vHOB, MeX[yHapojJHOe COO06LecTBo 3a
nocnegHve 60 net BCe eLle 1 He BbIpaboTano ACHbLIX KpUTEPUEB YCTAHOBNEHNS
HOpM jus cogens, Noc/ie Yero co CCbUIKo Ha Pabpu (Fabri) oH ykasbiBaeT, 4yTo
TakMe HOPMbl MNpeBpaTuNCL B «oOTcbipeBwuii 3anan» (McnonuHos, 2025,
c. 70-97, c. 93).

XapakTepucTnka HOpMbl B KayecTBe WMMepaTuBHON npegnonaraet, Kak
ykazania KMI B npoekTe BbiBOAOB 2022 rofa, YTO OHa SBMSETCS HOPMOIA
0o6LLEro MexayHapogHOro npasa, B TO BpeMs Kak Hamboree «pacnpo-
CTpaHeHHO/ OCHOBOW» MNOCNEAHEr0 SBASETCA 00blYHOE MEeXAyHapoaHoe
npaBo®. OfHako MOMOXEHUS MEeXAyHapOoAHbIX [OTOBOPOB M 06LLMe NMPUHLMNbI
npasa TaKke MOryT ObiTb OCHOBOM WMMEpPaTUBHbLIX HOPM MeXZAyHapoLHOro
npasa®. Komuccrsi B KOMMEHTApUU K MPOEKTY BbIBOAOB 06 uMAeHTUUKaLMK
HOPM MeXAyHapoAgHoro o6biuHoro npaea 2018 roga ykasana, YTO BOMPOCHI
nepapxmm HOpM MEXAyHapoAHOro npasa, B TOM 4WUC/IEe HOPM jus cogens, He
BXOASAT B cthepy oxBata®, a B KOMMEHTapUM K MPOEKTY BbiBOAOB 2023 roga
cfienana OroBOpKY, YTO B KOHTEKCTE BOMPOCOB MPW3HAHMSA OOLLMX NPUHLUMMNOB
npasa TEPMUH «MEXAYyHapoAHOoe COO06LLEeCcTBO» (aHr1.. community of nations)
He crnegyeT nyTaTb C TEPMUWHOM «MeXAyHapoAHOe COO06LecTBO rocynapcTs
B Lenom» (aHrn.: international community of States as a whole), ncnonb3yembimM

obecneunBaeT MNpeACTaBUTENIbCTBO [NaBHEWLWMX (POPM LMBMAM3ALMKM W OCHOBHbIX MPABOBbIX
cuctem mupa. Statute of the International Law Commission 1947, Article 8. Adopted by the
General Assembly in resolution 174 (Il) of 21 November 1947, as amended by resolutions 485 (V)
of 12 December 1950, 984 (X) of 3 December 1955, 985 (X) of 3 December 1955 and 36/39 of
18 November 1981. A. C. VcnonuHos (2025, c. 14) yka3biBaet, 4To Komuccusa mexayHapogHoro
npasa npu 0606LEHNN NPaKTVKM rocydapcTs No 6osblieil yacTn 6pana 3a OCHOBY NPaKTUKY
pasBUTLIX CTPaH, OAHAKO Ceivyac 3TO yxe He Tak: K CBEAEHUI0 MPUHUMAKOTCS MOAXOAbI APYruX
cTpaH mMupa. O pasnnunsx «3anafHoii» 1 oTe4eCTBEHHON AOKTPUHbI MEXAyHapoAHOro npasa CM.
Malksoo (2015, p. 87-92).
B ykasaHHoli pa6ote J1. M. AHychpuesa KoHCTaTUPyeT IBHOE HeCoBnNaAeHne MOHATUI «OCHOBHbIE
NPVHLUMNLI MEXAyHapoAHOro nMpaBa» W «HOPMbI jus cogens» B pa3paboTkax KMIM no Teme jus
cogens, HO OTMEYaeT, YTO B WNIOCTPATMBHLIA NepeyeHb nocnegHunx Komwuccus Bkaouuna asa
OCHOBHbIX MPYHLMMNA MEeXAyHapoAHOro mpasa: 3anpeT Ha NMpPUMEHeHUe CUy 1 yrposbl cusoit (B
chopmMynMpoBKe «3anpeLLeHre arpeccuu») u NpasBo Ha camoonpeaeneHne). «XapakTep jus cogens
BCeX (pyHAAMEHTa/IbHbIX MPUHLMNOB COMHUTENEH» — noApo6Hee cMm. pa6oTy P. MionnepcoHa
(Mdillerson, 2000, p. 156).
Draft conclusions on identification and legal consequences of peremptory norms of general
international law (jus cogens), 2022, Conclusion 4, Report of the International Law Commission
Seventy-third session (18 April-3 June and 4 July-5 August 2022), A/77/10, para 43,
Conclusion 5(1).
8 lbid., Conclusion 5(2).
UN ILC ‘Draft Conclusions on Identification of Customary International Law’ [2018, Commentary to
Draft Conclusion 1, para 6.
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B CT. 53 BeHCKO KOHBEHUMM O MfpaBe MeXAyHapOoAHbIX [OrOBOPOB U
OTHOCSILLMMCS K HOpMaM jus cogens®.

3.2. O6LWenpmM3HaHHOCTb

[oBOpsA 0 NpaBOBOli KaTeropun «o6LENPU3HAHHOCTb», CNeAyeT OTMETUTb, YTO,
BO-MEPBbIX, BbIPAXKEHWE BO/M  3HAYUTESIBHOTO  KonnyecTBa (WM BCEX)
rocyfapctB B OTHOLUEHWWU CYLLECTBOBaHUS WM COAEPXaHWUSA HEenMcaHoW HOPMbI
MeXAyHapo4HOro npasBa fBAAETCA 06s3aTeflbHbIM  arpubyToM He TOJbKO
nNpuHUMNa, HO M 06blyas. Pa3ymeeTtcs, CyLeCTBYOT NapTUKyNspHble 06blyaum,
KOTOpble pOXJaloTCa W3 NPakTUKM ABYX WM HECKOSbKWX rOocydapcTs U
CTaHOBATCA 06s3aTe/IbHbIMU TO/IbKO AJ151 HUX, PABHO Kak W CyLLEeCTBYHOT 06Lyme
MPUHUMNbI, CBOWCTBEHHbIE MWLWbL ANA ONpPedeneHHbIX rocyAapcTs, Hanpumep,
uneHoB EBponeiickoro cotw3a. OpHako O04YeBMAHO, 4YTO KpuTepuin obLle-
06A3aTeNIbHOCTU  HE  MOXET ObiTb  pas3rpaHUuUTENbHON  YepToil  Mexay
nctouHrkamm «b» 1 «c» n. 1 ct. 38 Craryta MexayHapogHoro Cyaa yxe B cuny
camoro dhakta CyllecTBOBaHMS1 06LLe06s3aTesNbHbIX 0bbluaeB M 06LWeobssa-
Te/bHbIX MPVHLMMOB.

Bo-BTOpbIX, 4719 NPU3HAHWA CYLLECTBOBaHWSA W CO4epXaHusi TOW Wan UHOWN
HOpMbI/MPUHUMNA B KayecTse O6LLEero npuHuMna npaea B CMbIC/e Mnn. «C» n. 1
ct. 38 Craryta MexayHapogHoro Cyga wan npaxkTukyM rocyaapctB B KayecTse
MeXayHapogHoro obblvasa (Mn. «b» n. 1) kKak pa3 U HY)XXHO AoKasaTb, YTO Takme
HOPMa/MPVHLUMN  MAW MpakTMKa SBASAKTCA «06LenpusHaHHbiMM» (B 4Yactu
06LLMX NPUHLUMNOB Npasa «obLiee Npu3HaHWe» NMLb 3aMeHNI0 apXauyHblii 1,
MO CyTW, KO/IOHWAJINCTCKUA TEPMUH  «MPU3HAHHbIE  LMBUIN30BAHHbLIMM
HauuaMu»®’). To ecTb yXe Ha NyTW K MAEHTUMKALMM MeXAyHApOAHOro o6bivas
N 06LMX NPUHLMMOB NpaBa HYXHO NokasaTb, YTO rocyAapcTsa BOCMPUHUMAIOT
NX B KayecTBe 06a3aTesbHbIX A4/15 cebs.

B-TpeTbux, anennsumsi K 0OLIENPU3HAHHOCTU UM 06LLe0653aTeNIbHOCTU
4acTo MacKMpyeT MpPeTeH3n aBTOPOB TOTO WM MHOTO AOKYMEHTa Ha npuaaHue

8  General Principles of Law, Text of the draft conclusions adopted by the UN ILC on first reading,
Commentary to Draft Conclusion 2, para 4.

8 [leneHne HOPM Ha UMNEpPaTuBHble W AUCNO3UTVBHbIE MPOBOAUTCA He MO  KpUTEPUIO
06513aTeNIbHOCTN UM HeobsA3aTeNbHOCTY, a MO KPUTEPUIO BO3MOXHOCTM MO COrNaLIeHNo CTOPOH
OTK/TIOHUTLCSA OT NpeAnucaHns HopMbl. MNOCKO/bKY B MeXyHapo4HOM Npase CornacoBaHHas BO/s
CTOpPOH chopmupyeT HOpMy npasa, TO npobrnema WMNepaTMBHOCTM TpaHcopmMupyeTcs B
npo6sieMy COOTHOLLEHUS HOPM Mpasa, 0b6najatoLmnx UMNepaTBHOCTLIO 1 HOPMamu nNpasamu, He
obnagaroLLein Takoil xapakTepucTukoii. Ecam nckatb aHanorum B HaLMOHasIbHOM Npase, TO MOXHO
npueectn npumep u3 locTtaHosBneHnusa lMneHyma BAC P® ot 14 mapta 2014 roga Ne 16
«O cBoboge foroBopa W ee npegenax» (M. 1), npegycmatpuBallero, 4YTo B Ciyvae
perynmpoBaHnsi OTHOLLUEHWSI CTOPOH [J0roBopa AWCMO3UTVMBHOM HOPMOW ¥ MpU  OTCYTCTBUM
cornatieHns 06 NHOM ycnoBue A0roBopa onpeaensieTcs Takoi ANCno3nTNBHO HOPMOIA («BecTHUK
BAC P®», Ne 5, maii, 2014). O COOTHOLLEHWN AUCMO3UTUBHBIX M UMMEPATUBHBIX HOPM CM. CTaTbio
A. ®epgpocca (Verdross, 1966, pp. 55-63).
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UMMNepaTVBHOCTU MNPOBO3INALLEHHOW B HEM HopMe W 6yATo 6bl HECKOMBbKO
pa3mbiBaeT 06A3aTeNIbHOCTL APYrMx obblvaeB M OOLMX MPUHUMMOB Npasa, He
«CTPEMSALLUXCA» K umnepaTnBHocTU. O6LLeobs3aTeNlbHbIMK, O4HAKO, ABNATCA
BCEe 06bl4an W NPUHUMMBI, KOMb CKOPO OHU MAEHTUULMPOBAHbLI B KayecTse
NMPUMEHUMBbIX B coOoTBeTCcTBUM co Cratytom MexpayHapogHoro Cyga u He
ABMAOTCA NapPTUKYNIAPHBIMK  06blYaAMU WX NPUHUMNAMU C OrPaHUYeHHbIM
NpUMeEHEeHVeM.

Ckakem napy cCnos O elle 04HOM 3aBETHOM C/I0BOCOYETaHUW, YNOMAHYTOM
B [leknapauun o NpuHUMNax mexayHapofHoro npasa®® n nepekoyeBaBLUEM B
poccuiickyto  KoHcTuTyuuio (4. 4 cT. 15), a MMeHHO 06 «obwenpu3HaHHbIX
MpuHyUnNax u HopMmax MexOyHapooHo20 npasa». lNpeactaBnsaeTcs, 4to ata
KaTeropusi BbICTYMaeT «30HTUYHOWM» AN psifa HOPM MeXAyHapOLHOro npasa,
BK/IOYAIOLLIMX KaK OCHOBHble, Tak W OTpac/ieBble NPUHLUMNLI MEXAYHapoAHOro
npasa, 06LLMe NPUHLUMNBLI MeXAyHapoAHOro npasa, a Takke HOPMbI jus cogens.
MocnegHne ABMAKOTCS, Kak cnegyeTr U3 ux onpegenennst B CcT. 53 BeHckoi
KOHBEHLMM O NpaBe MexAyHapofHbIX A0roBopos®® u pa6otbl KMM®, HopMamu
06We20 MexayHapogHOro npasa, YTO M B PYCCKOM, W B aHI/IMACKOM S3blke
POAHUT UX C KaTeropuei «06LENPU3HAHHOCTb»®, BbIXOAAT M3-N0f, «30HTUKA»
TO/IbKO pPEernoHasibHble HOPMbl jusS cogens W 06LWMWe nNpuUHUMNLI npasa
OrpaHUYEHHOro MpUMeHeHNs (TO ecTb ToXe (DaKTUYeCKn pervoHasibHble —
CT. 12 npoekta BbiBOJOB KMIT), MOCKONbKY OHW NPU3HAKOTCA  JIULLb
OrpaHUYeHHbIM KO/IMYECTBOM rocyfapcTs. Kasasocb 6bl, O6LME MPUHUMIMBI
npaBa NepBOil kaTeropun, To eCTb «BbITEKAOLME U3 HALMOHASIbHbIX NMPABOBbIX
CUCTEM», TaKkKe He [O/MKHbI OTHOCUTBCA K O6LLEenpu3HaHHLIM MPUHLMNamM
MexZyHapogHoro  npasa B CWIy  CBOEr0  BHYTPWUrocyAapCTBEHHOro
npoucxoxaeHus®. OfHako TakMe MPUHUMMLI, Kak YykasbiBaeT Komuccusi B
npoekTe BbIBOAOB 4 1 5, onpefensiotcs kak o6Llime NpuHUMNbI Npasa ToNbKo
nocse NpusHaHusa MexayHapoHbIM COO6LLECTBOM TOrO, YTO OHU NEPEHECEHDI B
MeXAyHapo4HYH0 MNpaBOBYH CUCTEMY B CWU/Yy WX COBMECTMMOCTM C 3TOM
cuctemoii. Mo MHeHWIo aBTopa HacTOSLLEeN CTaTbK, TaKoro poAa NPUHLMNbLI ToXe

8 MpepycmaTpuBaeTcs 0653aHHOCTb FOCYAAPCTB A06POCOBECTHO BbINOHATL CBOM 06513aTeNbCTBA B

COOTBETCTBUM C OBLLENPU3HAHHBIMU NPUHLMNaMU 1 HOPMamn MeXyHapoA4HOro npasa, a Takke B

COOTBETCTBUW MEXyHapOoAHbIMU COrNaLleHNMN, UMEIOLLMMU CUY COMNAcHO O6LLEeNpPU3HAHHbIM

MpYHLMNAaM 1 HoOpMam MeXJyHapoAHOro npasa.

BeHckas KOHBEHUMsi O npaBe MexAyHapoAHbIX AoroBopos (BeHa, 23 maa 1969 roga), United

Nations, Treaty Series, vol. 1155, Ne18232.

% Draft conclusions on identification and legal consequences of peremptory norms of general

international law (jus cogens), 2022, Conclusion 4, Report of the International Law Commission

Seventy-third session (18 April-3 June and 4 July-5 August 2022), A/77/10, para 43.

I W. TynkuH (2009, c. 142) oTOXAeCTBAAeT 06Lenpu3HaHHbie MPUHLMMBLI U HOPMbI, a Takke

MPVHLMMbLI 1 HOPMbI 06LLETO MEX/YHAPOAHOrO Npasa.

92 JmeHHO 06 3ToM nuwer 0. C. Pomawes (2021, c. 168) npUMeHWTENbHO K 4.4 CT. 15
KoHcTuTyuumn Po.
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MOryT oOXBaTblBaTbCA MNOHATUEM «06LLI|eI'IpI/I3HaHHbIe ApUHUMNBLI 11 HOPMBbI
MeXZyHapogHoro npaea». He crieayeT 3abbiBaTb, YTO W MEXAYyHapOAHbIA
obblyali  Takke BbITEKAeT W3 MPaKTUKW rOCyAapcTB, TO €eCTb WMeeT
HauuoHanbHoe npoucxoxaeHve. Ha cxeme, NpeAcTaBneHHON B NPUIoXeHUn 1 K
HacTosiee cTaTbe, MNPeACTaB/eHO aBTOPCKOE MOHVMMAaHWEe COOTHOLUEHMWS
pasfIMuHbIX KaTeropuii HOPM ¥ MPUHUMNOB B MEXAYHapOAHOM npaBe C
HEKOTOPbIMW KOMMEHTapUSIMU 1 NPUMepamu.

Cama no ce6e ¢hopmynmMpoBKka «06LLENPU3HAHHbIE MPUHLMMNBLI U HOPMbI»
BbI3blBa1a KPUTUKY nccnegosateneil. Hanpumep, E. T. YceHko nonaran, 4to oHa
«MO CyLecTBy OTpMLAEeT HOPMAaTMBHbIW, HOPUANYECKN 0653aTENbHbIA XapakTep
MPUHUMMNOB  MEeXAyHapoJHOro  npaBa», MOCKO/bKY  «OOLLEeNpuU3HaHHbIe
MPUHUMMNBI — CYTb €r0  OCHOBHble HOPMbI» (YceHko, 1995, c. 17).
N.N. Avygppresa (2019, c. 9, cHocka 6) wuccnegyetr WCTOKM BBEAEHMS B
poccuiickyto KOHCTUTYLMIO faHHON KaTeropun, ykasblBasi, YTO OHa ynomMmnHanacb
B KoHcTuTyumm CCCP 1977 roga®, a Takke KpuTuKyeT [locTaHoBneHue
MneHyma BepxoBHoro Cyga P® ot 10 okts6ps 2003 roga Ne 5% B cuny
«3arafloyHoOCTV» pasfenieHnst  06LenpuU3HaHHbIX MPUHUUMOB U HOPM MO
KPUTEPUIO  MMMNEPATUBHOCTM  NEPBbIX W HOPUAUYECKON 0653aTesilbHOCTU
nocnegHux®,

Takum 06pas3oM, NPeanosiokeHNe, YTO OCHOBHbIE MPUHLMMBI  MexXay-
HapoJHOro npasa o06M1afalT  KayecTBamMu MMNepaTuBHOCTK, 06LLe06s3a-
TENbHOCTK,  OBOLWENPU3HAHHOCTW, HWYero He [o06aBnseT K MOHUMAaHWIo
npo6nembl pasrpaHUyYeHns ABYX UCTOYHWKOB nMpasa (MeXayHapoAHOro obblvas
N 06WMX NPUHUMNOB Mpasa), a Takke He MOMOraeT Of4HO3HAYHO OTHeCTU
OCHOBHblE MPUHUMIMBLI NpaBa HU K OAHOMY W3 YKasaHHbIX BUOB WMCTOYHUKOB.
YTBEPXAEHNE O Ha/MYMN W HOPMATWUBHOW LEHHOCTM OCHOBHbIX MPUHLMNOB
MeXAyHapo4HOro npasBa  MNPeuMyLlecTBEHHO  onupaetcs Ha  [lekna-
pauuio 1970 roga, MNOCKO/bKY, Kak W3BecTHo, cam YctaB OOH Huuero He
rOBOPUT O TaKOW KaTeropMu MPUHUMNOB W HE YyKasblBaeT, Y4TO NO4 HUMK

% B rmaee 4 «BHewHss nonutuka»  KoHctutyumm CCCP 1977 roga (Begomoctu
BC CCCP, Ne 41(1907), 12 oktsi6pst 1977 roga, cT. 617) umenacb ctatbsl 29. B Hell TeKCTyanbHO
BOCMPOU3BOAWINCL  NPUHUMMBI,  MepednucriedHble B [leknapauun MpUHLUWNOB, KOTOPbIMU
rocyfapctsa-y4yacTtHuku 6yayT pyKOBOACTBOBATbCA BO B3aWMHbIX OTHOLLEHWSIX, MPUIOXEHHOW K
3akounTenbHOMY akTy coBellaHus no 6e3omacHoOCTV U CoTpyaHuuecTBy B EBpone (XenbcuHku,
1975), B TOM 4ucne NpuHUMN 06POCOBECTHOrO  BbINOMHEHWUA  006A3aTeNbCTB,  BbITEKAKLWMX
13 06LLEenpu3HaHHbIX MPUHLMMNOB U HOPM MeXAyHapogHoro npasa. [anee yepes 3ansTylo
cnepyet «n3 3akoveHHbIXx CCCP mexayHapoaHbIX [0r0BOPOB».

% BlonneteHb BepxosHoro Cyaa P®, Ne 12, 2003.

B oTHOLWeHUn npucyTCTBUS (DOPMY/IMPOBOK OOLLIENPU3HAHHBIX MPUHLMMIOB 1 HOPM B KOHCTUTYLMK

CCCP aBTOp Ha C. 8 ykasblBaeT, YTO OHO — MPUCYTCTBME — «BbICTyNasio He 6osee Yem po6KOiA

anno3neii Ha ykasaHWe B KOHCTUTYLMOHHOM akTe BefylyX Hayan BHELUHEeA NOoAuUTUKU 1

MeXAyHapOoAHbIX OTHOLLEHWiA, KOTOPbIX MPUAEPXNBASIOCL COBETCKOE roCy4apCTBO».
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noHumaetcs®. [anee paccmoTpum 6Gonee nNofApoGHO  3HAYEHWE 3TOro
[OKYMEHTA 1 OCHOBHbIX MPUHLMMNOB MeXAyHapoAHOro npaea, MpoBo3r/a-
LUEHHbIX B HEM.

4. fexnapauuss TleHepanbHoii Accambrien OOH o0 npuHUMnax
MeXAyHapoAHoro npasa

Pa6oTta Hag [eknapauueii 0 NpuHUMNax MexayHapoAHOro npasa, NPUHATON B
1970 rogy eavHoriacHo 6e3 ronocosaHus, Benach ¢ 1962 roga, a ee TEKCT cTaul
pe3ynbTatoM AMTENIbHOTO W YMOPHOro TpyAa Mo cornacoBaHuio obLiero
NoHMMaHus cofepxanuss Yctasa OOH B yc/noBusAX WA4E0MN0rMYecKoro
npotmeBocTosiHiA (Keller, 2021, paras 1, 3, 5)%. MyHkT 3 [eknapauuu
npoBo3rnawaeTr, u4YTO BOMJIOWEHHbIe B Heil npuHumnel Yctasa OOH
«MPeAcTaBnsAloT  CO60M  OCHOBHblE MPUHUMMALI  MEXAYHApOAHOro npaBax.
MO0 MHEHWNIO HEKOTOPbIX KOMMEHTATOPOB, 3TOT MYHKT MOXET OblTb WCTOMKOBAH
Kak npu3HaHue TOoro, YTo 3aKpernsieHHble B AOKYMEHTE NPUHLNNbI YXXe ABAANNCH
HOpMamy  MEeXAyHapoA4HOro OO6bIYHOrO nNpaBa Ha MOMEHT  MPUHATUS
[Jeknapauuu, apyrve xe «paccmarpusaivi 3T NPUHLKNLI — MO KpaiiHei mepe B
KoHTeKkcTe [eknapaunm — Kak cdpepy nonutuku (aHrn.: policies), Hexenn xKak
HopMaTVBHble npuHUMnb»  (Keller, 2021, para 12)%. Bmecte C TeMm
npenMMyLLEeCTBEHHOE WCNOMNb30BaHWe B 3apybexHol puanyeckoli nuteparype
COKpALLEHHOr0 Has3BaHUsi [AOKyMeHTa — «[eknapaums 0 [ApY>XECTBEHHbIX
oTHoweHusAx» (aHrn.: Friendly Relations Declaration) — ckopee roBopuT B
nosb3y TOro, 4To 6osee pacnpocTpaHeH BTOPOI B3rNsA.

B OTHOLLIEHUV HEKOTOPBIX NPUHLMMNOB, U3NIOXEHHBIX B [leknapaummn, umeertcs
cynebHas npaktuka MexgayHapogHoro Cyaa, nossonsiolias yreepxaarb, YTo
OHW NOJYYNAV NPU3HAHNE Kak HOPMbI MexayHapogHoro obbl4HOro npasa. Tak, B

Ct. 1 YctaBa OOH npoBo3rnawaet: «OpraHusaumus O6beanmHeHHbIX Hauuii npecnepyet Lienn: 1.
MopaepxviBaTb MexayHapoAHbI MUp 1 6e30NacHOCTb U C 3TO LieNbio NPUHMMaTL 3hheKTUBHbIE
KONMNEKTUBHbIE Mepbl AN NPeAoTBPALLEHNS U YCTPAHEHUS] Yrpo3bl MUPY W NOAABEHWSI aKTOB
arpeccunm UM Apyrvx HapyleHuin mvpa U npoBOAUTb MUPHbIMK CpeAcTBaMu, B coOracum C
puHyunamu  crnpaseodsiuBocmu U MexoyHapoOHO20 rpasa, ynaxwBaHue WM paspeLleHne
MeXAyHapoAHbIX CMOPOB WAW CUTyauwid, KOTOpble MOryT MPUBECTU K HapyLUeHUo Mupa; CT. 2
noceaweHa npuHuynam OOH: «[lnA  JocTXeHWs ueneil ...ee uneHbl Oelicmsytom 8
coomsemcmsuu ¢ [lpuHyunamu...», cT. 11. «[eHepanbHas Accam6nesi ynosHOMOYMBaeTcs
paccmatpvBaTtb obwue MpuHYunbl compyoHuyecmsa B fAene NOAAepXaHus MexayHapogHoro
mMupa 1 6e30MacHOCTW, B TOM YuCne NPUHLMMBI, ONpeaensiolme pasopyXXeHne 1 perynmposaHme
BOOPYXXEHMWIA...» (KypcuB Moin. — M. /1.).
CnoxHyto paboty Hag [eknapauueii B pamkax CneupasbHOro KoMuteta, yupexaeHHoro A OOH,
onucbiBaeT I . TyHknH (2009, c. 45), ykasbliBas Ha «NO3WLMIO 3anafHbIX Aepxas, C camoro
Havasa BbICTyNaBLUMX NPOTUB PaspaboTku KOAMMMKALMMN OCHOBHbIX NMPUHLIMMOB MEXAYHaPOAHOMO
npaea».
B nepsom cnyvae X. Kennep ccolnaetca Ha paboty Basic principles of modern international law —
a study of the United Nations debates on the principles of international law concerning friendly
relations and co-operation among states (Mani, 1993, p. 6, 10, 277), BO BTOPOM C/ly4ae Ha paboTy
International law (Vaughan, 2007, p. 119).
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peweHuu rno oesy, kacaroujeMycsi BOEHHbIX U BOEHHO20 xapakmepa delicmsusix
B8 Hukapaecya u npomus Hukapacya 1984 ropa (opucavKUMA U NOACYLAHOCTD),
Cyn ykasan:

TakMe  NpUHUMMbI  KaK  HEMpUMEHEHWEe CWbl, HEeBMeLLaTeNbCTBO, YBaXEHUe
HE3aBNCUMOCTU M TeppuTOpMasibHOM LEeNOCTHOCTU [ocyaapcTs, a Takke cBo6oaa
CYZLIOXOACTBA NPOLOMKAIOT SBMATLCS 06s13aTe/bHLIMY B KAYeCTBe COCTaB/AtoLLeli YacTm
MEXAYHAPOAHOTO O6bIYHOTO MpaBa HECMOTPS HA TO, YTO AAHHbIE MPUHLMMLI Gbln
VHKOPMNOPUPOBaHbI N AECTBYIOT Kak NOMIOXEHUS [JOrOBOPHOrO npasa®.

YcTaHoB/leHNEe «O06bIYHOrO» Xapaktepa MPUHLMMNOB 3anpeTa NpUMEHEHNs
CUMbl U HEBMeLLaTeNbCTBA BbICTYNWUAM K/IHOYEBLIMU B 3TOM [iefle, NOCKOMbKY
OfHUM W3 BO3PaKEHW OTBETYMKA MOCNYXWI0 YKasaHMe Ha OTCyTCTBME
06s13aTeNibHON toprcanKumMn MexayHapogHoro Cyaa B €Bsidau ¢ Tem, yTo CLUA
3asBUIM O COrnacum Ha pacCMOTPEHVE CMOPOB N0 MHOTOCTOPOHHWUM [,0roBopam
TO/IbKO B TOM C/lyyae, €Cnyv BCEe Y4aCTHUKM [0roBopa, KOTOPbIX 3aTpoHeT
peLleHne, SBMSOTCA ydacTHUKaMu fena'®. B pelueHuM Mo cyuiectsy no TOMy
Xe geny, BblHeceHHoMYy B 1986 rogy, MexayHapoaHblin Cyg yxe npsiMo ykasar,
YTO Takme NPUHUMMLI, KaK 3anpeTt Ha NPYUMEHEHUE CUJTbl, MHKOPMNOPMPOBaHHbIE B
Yctas OOH, no cywecTsy COOTBETCTBYIOT MpuHUMNAM, KOTOpble MOXHO
06HapYXuTb B MeXAyHapoAHOM OOblYHOM MpaBe, a opinio juris B OTHOLLEHWM
Takoro npuHUMNa BbITEKAET, B YacTHOCTU, M3 [leknapauuyv O npuHLMNax
MexayHapogHoro npasa. [lpu 3TOM corfacMe € TEKCTOM  Pes3osioLuia
leHepanibHOW Accambnen OOH MOXET MOHUMATbCA HE TOMIbKO /UL  Kak
«MOBTOPEHVEe NN pasbsACHEHMEe» [Or0BOPHbLIX 065A3aTeNbCTB, HO, HaNpoTuB, —
KaKk corlacne Ha [OeiCcTBMTENbHOCTb NpaBuia B  KayecTBe HOPMbI
MeXayHapofHoro  o6blyHoro npasal®’.  OG6bluHbIA  XapakTep npuHUMNa
HeBMeLlaTeNnbCTBa, Hapagy C NPUHLMNOM 3anpeTa Ha NpUMEHeHne cuibl, Obin
TakKe YNOMsHYT B TOM Xe PEeLUEHNMN CO CCbISIKON He TONbKO Ha [leknapauuio, Ho
1 Ha XeNIbCUHKCKUIA 3aKMoUnTe NbHbIA akTo2,

MpuHUMN  3anpeTa Ha MPUMEHEHME CWIbl B KayecTBe  HOPMbI
MeXAyHapoAHOro 06bIYHOr0 Npaea YNoMWUHaU/ICA CO CCbIIKOM Ha [eknapaumio B
pelweHny no Aeny o BOOpYXeHHol desime/ibHocmu Ha meppumopuu KoHeo
2005 ropga (Jemokpamuyeckasi Pecny6ruka KoHeo npomus YeaHobl)*® u

% Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of
America), Jurisdiction and Admissibility, Judgment, I.C.J. Reports 1984, p. 392, para 73 (34ecb 1
BO BCeX C/lyyasix, Korfa OTCYTCTBYeT [OKYMEHT WM WCTOYHUK Ha PYCCKOM sA3blke — MepeBof
aBTopa).

10 bid, para 67.

01 Mmilitary and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of
America). Merits, Judgment. 1.C.J. Reports 1986, p. 14, para 188.

02 |pid, para 264.

13 Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Uganda),
Judgment, I.C.J. Reports 2005, p. 168, paras 162, 300 (B uyacTu npuHUMna 3anpeta Ha
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KOHCYNbTaTMBHOM  3aK/TOYEHUN  OMHOCUME/ILHO  PasosbiX rnocaeocmsuli
cmpoumesibcmsa CMeHbl Ha OKKYynupoBaHHOU nasaecmuHckold meppumopuu
2004 roga’®, B koTopoMm MexayHapoaHblii Cya Takke uuTupyeT [eknapauuio B
YyacTu MprHUMNa caMmoonpeeneHns HapofoB B KOHCYLTATVBHOM 3akK/to4eHUn
1975 roga 8 omHoweHuu 3anadHoli Caxapbl*®, a B yacTu npuHuuna good
faith — B KoHcynbTaTMBHOM 3akideHMn 1996 roga o 3aKOHHOCMU Y2po3bl
SI0EPHBIM OpY)XUEM U/lU €20 MPpUMeHeHUs1 (CO CCbINIKOM M Ha XeslbCUHKCKUIA
3aKnounTesNbHbIl akT)'®. B KOHCYNbTaTMBHOM 3aK/OUYEHUU 0 coomsemcmauu
00HOCMOPOHHEZ20 nposo3a/iaweHust He3zasucumocmu BPEMEHHbIMU
uHcmumymamu camoyripasneHusi Kocoso mexodyHapodHomy npasy 2010 roga
MexayHapofHblii Cya, aHann3upys COOTBETCTBME 3anpeLLeHnst 04HOCTOPOHHUX
Jeknapaumii 0 He3aBWCMMOCTW NPUHUMNY TeppuTOpMasbHON LEeTOCTHOCTH,
yKasan B uenom, 4yto [eknapauns otobpaxaeT (aHrn.: reflects) mexgyHapogHoe
06blyHoe npaBo'®. B nocnegHeM KOHCYNbLTaTMBHOM — 3aK/llOueHUnM  OT
23 nona 2025 roga 06 omBemcmBeHHOCMU 20Ccydapcms 3a U3MEHEHUs
kaumama Cyp Takke ynomuHaeT [eknapaumio, HasbiBas 3TOT JOKYMEHT
ocHoBononarawwmm  (aHrn.:  foundational) B KOHTEKCTe  mpuHUMNa
COTPYAHMYECTBA M HaMOMKHas CO CCbIIKON Ha geno Hukapazaya npomus CLUA,
4YTO €e TEeKCT, MPUHATBLIA rocygapcTBaMu, yKasblBaeT Ha WX Opinio juris B
OTHOLLIEHMW 06LIYHOTO MEXAyHapoAHOro npasal®,

Takum o6pasom, cnegyeT npusHath: [leknapauys 0 npuHUMnax
MEXAYHapOAHOro npasBa M XeNbCUHKCKUIA 3aKMioUNTEbHbIA akT LMTUPYHOTCS B
peweHusx MexayHapogHoro Cyga Kak [OKYMeHTbl, MoATBepxjatLume
NPaBOBO CTaTyC HEKOTOPbIX OCHOBHbLIX MPUHLMIMOB B KAYECTBE OObIYHBIX HOPM
MexayHapogHoro npasa. Bmecte ¢ Tem B komMeHTUpyemoi pabote Komuccus
He ccblnaetcs Ha [eknapaumnio (paBHO Kak UM XefbCUHKCKUIA 3aK/THUUTENbHBIN
aKT) Kak Ha [OKYMEHT, KOTopblii cofgepxasi ©6bl CAUCOK MPUHLMUMNOB,
chopMMPOBaBLUMXCS B MexAyHapoAHO NpaBoBoOli cucteme. B koMMeHTapum K
NPOEKTY BbIBOAA 7 FOBOPUTCH MULWb O TOM, YTO B pamkax 0BCYXAEeHWI Y/eHbl
Komucecnn npuBoguam npuMmepbl Taknx MpUHLUNOB (CHOPMUPOBABLUMXCA B
MeXZyHapoAHOl NpaBOBOW CUCTEME), CPeay KOTOPbIX Hapsdy C MNpoYumu

NPUMEHeHWe CUnbl; AN COKPaLleHWs B pelleHun  WUCMoMb30BaH TepMUH «[leknapaums o
[PY>XECTBEHHbIX OTHOLLIEHWSIX»).

194 | egal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory
Opinion, |. C. J. Reports 2004, p. 136, para 87.

195 Western Sahara, Advisory Opinion, 1.C.J. Reports 1975, p. 12, para 58.

6 | egality of the Threat or Use of Nuclear Weapons, Advisory Opinion, |.C.J. Reports 1996, p. 226,
para 102.

07 Accordance with International Law of the Unilateral Declaration of Independence in Respect of
Kosovo, Advisory Opinion, 1.C.J. Reports 2010, p. 403, para 80. Ha yka3aHHble BbILLE PeLLEHNS U
KOHCY/IbTaTMBHbIE 3aK/04eHUs NPUBOAMTCA CCblKa B cTaTbe 0 [leknapauun B SHUMKONeAnn
mexgyHapogHoro ny6nmyHoro npasa Makca MnaHka (paras 33-35).

108 Obligations of States in respect of Climate Change, ICJ Advisory opinion, 2025, para 140.
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3HauaTCcs NPUHLUMNLI CyBEPEHHOTO PABEHCTBA, TEPPUTOPUA/IbHON LLeTOCTHOCTH,
HEBMELLIATENILCTBA BO BHYTPeHHWe fena’®. Cama xe [eknapauysi o npuHumnax
MEeXAYyHapOA4HOro npaBa ynomsiHyTa B paboTe kak Obl BCKO/b3b: B NocnegHeln
CHOCKE KOMMEHTapusi K MpoekTy BbiBOAA 11 O COOTHOLUEHUN MeXAY 06LyMM
npUHUMNaMM npaBa W  WHbIMA  UCTOYHMKAMM  MeXZyHapoA4HOro npasa
0603Ha4YaeTCs, YTO O6LLUMIA NPUHUMN NpaBa, Takoi Kak good faith, MOXeT cTaTb
HOPMOI MeXAyHapoAHOro O6bIYHOrO MpaBa, HO BMECTe C TeM STOT MpPUHLMN
COXpaHsieT CBOe He3aBUCHMOe (OTAe/IbHOE) CyLeCTBOBaHME U MpYMeHeHne
(aHrn.: maintains its distinct existence and applicability)*°. Komuccusi oTmeuvaer,
yTo NpUHUMN good faith ynomuHaeTcs B Jleknapaunn, HO He YTOUHSET, ABISETCA
NN yNnoMWHaHWe [oKas3aTenbCTBOM €ro Mpu3HaHWs B KayecTBe HOPMbI
MeXAyHapoaHOro 06bIYHOr0 Mpasa Wan Kak pas nprMepom Takoro omoesibHO20
cywjecmsosaHusi B KayeCTBe MWCTOYHMKA MeX[yHapogHoro npasa. 3ameTum
TaKKe, YTO B YXe YNOMSHYyTOM TemaTuyeckoM pes3ioMe 06CYXAeHU npoekTa
BbIBOAOB KMI1 06 06LmMX npuHUMnax npaea B LLlectom komuTeTe MeHepanbHOi
Accambnen OOH ofHMM WX 3anpOTOKO/IMPOBAHHBIX MOXeNaHwii rocyaapcTB B
agpec Komuccum 6bi10 pasbAaCHUTb pasnvume mMexgy OO6LWMMK NpyHUMnamm
npasa W  OcHosononarawwumn  (adHrn.:  fundamental)  npuHUMNamu
MeXyHapoHoro npasa*.

Cnepyet npusHatb, Y4TO CHOPMY/IMpOBaHHble B [leknapauum o npuHumnax
MeXyHapoAHOro npasa OCHOBHble MpUHUMNBI He obnajatoT de lege lata
KauyeCcTBOM HOPM BbICLUEA OPUANYECKOA CUbl BCNIEACTBUE CaMoro dpakta mnx
npoBo3rnaweHns B [eknapauun. Takoe KayecTBO He MOATBEPXKAAETCH HU
NPakTUKON rocyaapcTB WM MeXAYHapOAHbIX OpraHv3aumii, HU peLueHnsMM
OpraHoB MeXAyHapoAaHOro npasocyausi, HM pabotamu KMI. Kak n B goknage
KMI o dparmeHTaumm MexayHapoAHOro npasa, MOXHO KOHCTaTMpoBaTb: B
MeXAyHapo4HOM MNpase He CyLLeCTBYET Mepapxmm HOPM, 3a UCK/TIHYEHNEM [BYX
C/ly4aeB: HOPM jus cogens 1 0653aTeNbCTB, BbiTekaoLmx u3 Yctasa OOH.

Bce ckasaHHOe Bbllle, O4HaK0, He yManseT 3HayeHne chopMynMpPOBaHHbIX
B [Jeknapauuy NPUHLMMNOB MEXAYHapOAHOro Mpasa Kak BaHelLero
OpVeHTMPa MeXAyHapoaHbIX OTHOLWeHWd. bonee Toro, KMI AcHO ykasana B
NpoeKTe BbIBOLOB, YTO OOLME MPUHLMMBLI NpaBa MOryT ObiTb CHOPMUPOBaHLI
B MEXAYHapo4HOW cucTeMe, U B 3TOM KOHTEKCTe ynoMsiHyna (NycTb U BCKO/b3b)
[Jeknapauuio o npuHUMNax MexayHapogHoro npaea. Takum 06pa3om, OCHOBHble
MPUHLUMNBI MEXAYHApPOAHOro Mnpasa MOryT MONyYnTb «BTOPOE POXAEHWE» B
BbiBOgax KMIT uMeHHO Kak o06Llime npuHuMnbl npasa, COPMUPOBaHHbIE

9 General Principles of Law, Text of the draft conclusions adopted by the UN ILC on first
readingCommentary to draft conclusion 7, para 2.
10 |hid, Commentary to draft Conclusion 11, para 6.
™ Topical summary of the discussion held in the Sixth Committee of the General Assembly during its
seventy-eighth session, prepared by the Secretariat, 6 February 2024, A/CN.4/763, para 8.
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B MEXAyHapo4HO/ MpaBoBOW cucteme. B CBA3M C 3TMUM MOXHO FOBOPUTb, YTO
KoMMeHTupyemMas pabota KMI1 no3sonseT co3fartk 60/1ee ACHyH0 HOPMaTVBHYIO
CTPYKTYPY MEXAyHapOoLHOro npasa, 0T4acTV NPUMNPUB OTEHECTBEHHYIO TEOPUIO
«OCHOBHbIX MPUHLMMNOB» C YMNOMAHYTbIMW B nn. «c» n. 1 ct. 38 Craryta
MexayHapogHoro Cyfa npaBoBbIMU siBeHsIMU™2,

Pestlomunpys, 3aMeTMM, YTO OCHOBHbIE MPUHLMMNBI MEXAYHApOAHOro npasa,
chopMy/nIMpoBaHHble B [leknapauun o NpuHLUUNax MexayHapoAHoro npasa, Ha
COBpPEMEHHOM 3Tane pasBuUTUA MEeXAyHapoAHOro npasa U C y4eTom TpynoB
KMI moryT mmeTb crefylowmnii TpueavHblii MexayHapoaHO-NpaBoBoi cTaTyc:
BO-NEPBbIX, [OrOBOPHbIE  MPUHUMMbLI,  OonpegeneHHble  Yctasom OOH,
ob6s3arenbCTBa M3 KOTOPOrO WMEKT Ha OCHOBaHWM CT. 103 pgaHHoro
MeXAyHapo4HOro [orosopa NpUopUTET Hag obsA3arenscTBaMu K3 ApYrux
MeXAyHapOoAHbIX [Or0OBOPOB; BO-BTOPbIX, HOPMbl MEXAYHapPOAHOrO0 O6bIYHOIO
npasa (Ta 4acTb MNPWHUMMOB, B OTHOLUEHWM KOTOPbLIX WMeeTcAa BCeobLas
npakTuka rocygapcTs, NMpu3HaHHas B KayecTBe MPaBOBON HOPMbI), BK/OYas
3/1EMEHTbl  OCHOBHbIX MNPUHUMNOB, B OTHOLUEHWM KOTOpbIX [eHepasibHas
Accambnes npu  OPMYIMPOBaHUM  MPUHLUMMOB BbIWAa 3a Mpegessl,
ycTaHoB/eHHble YcTaBom OOHY% B-TpeTbux, o6WMe npUHUMNLI npasa,
cdhopMMpoBaHHblE B MeXAyHapoLHO-MPaBOBO/ CMCTEME Ha OCHOBaHUW CT. 7
npoekta BbiBOAOB KMI1 Kak CaMOCTOATE/bHbIA WMCTOYHUK MEXAYHapo4HOro
npasa, NpU 3TOM HEKOTOPble OCHOBHbIE MPUHLMMBLI MeXAyHapoAHOro npasa
(M1 BONBLUMHCTBO U3 HUX) ABMAAIOTCA HOpMamu jus cogens. VccneposaHve
napasnfenbHoro CyLeCcTBOBaHUS OfHUX U TEX e HOPM B pasHbIX UCTOYHMKAX
mMexayHapogHoro npasa no3sosmno B 2008 rogy paspaboTtarb KOHLEenuumio
«MHOTOMCTOYHUKOBBLIX  3KBMBAJIEHTHbIX HOpM»  (Multi-Sourced  Equivalent
Norms — MSEN) v cgenatb BbIBOA O TOM, YTO MEXAyHapoAHOe Npaso, B CBA3N
C ero pparmeHTauvei, xapakTepusyetcs He TOMIbKO KOH(IMKTOM, HO U
3KBMBASIEHTHOCTLIO HOpM (Broude & Shany, 2011, p. 2, 5, 6)*.

12 N1.M. AHycppuesa (2021, c. 24) NULWET O NoWcKe NyTeli «He TO YTOGbl K MPUMUPEHMIO, HO XOTSt Gbl K

CONMKEHNIO» TOYEK 3PEHUA OTeYeCTBEHHOW W 3anafHoli [OKTPUH B 06n1acTu ycTaHOB/EHUS
CYLLHOCTM 1 COfiepXaHns MeXayHapoAHO-NPaBOBbIX NPaBu/1 NMOBEAEHNSA».

Kak yka3blBasiocb Bbllle, camo No cebe Nposo3rnalleHne ykasaHHbiX B [eknapaumy npuHLmunos
KaK «OCHOBHbIX MPUHLIMMOB MEXAyHapOoAHOro npaBa» ABASETCS BbIBOAOM, PACLUMPAIOLLM 06bem
NOHATUA «npuHUMN» B YcTase OOH. BbiBog 06 06bIYHO-NPABOBOM NPOVCXOXAEHUN NPUHLMNOB B
[Jeknapauun 6bl1 TaKkke MpUBELEH B OTEYECTBEHHOM CEMWTOMHOM Kypce MexayHapogHOro
npasa: asTop rnasbl 1 Kypca W. W. Jlykallyk ykasbiBaeT, YTO «rn1aBHOl (hopmoli CyllecTBoBaHWS
NPYHLMNOB CNYXUT 06blYaii» (UrHateHko, KapTtalukuH, KnumeHko u ap., 1989, c. 12).

PeueHs3unio Ha 3Ty MoHorpacmio cm B EJIL: Fontanelli, F. (2011). Multi-Sourced Equivalent Norms
in International Law, European journal of international law 23(2), 597-604.
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5. Anckyccum B KMIM BecHoli 2025 roga: MHAYKTUBHBIA U [eAyKTUBHbINA
aHanus

Peakums rocygapcts Ha nepBsblii NPOEKT BbIBOAOB M KOMMEHTapus No3sosunna
npeanonoXnTb, 4YTO Ha cembgecaT wectoin ceccun KM B 2025 rogy B
[OKYMEHT OyfyT BHECEHbl HEKOTOpble M3MeHeHWs. Bo-nepsbiX, ka3asioch, YTO
[OMCKYCCUS1 O CyLLeCTBOBaHWM OOLUMX NPUHLMMIOB Npasa, ChOPMMPOBAHHbLIX B
pamkax MexJyHapofHOl NpaBOBOl CUCTEMbl, HECKO/IbKO «OCNabuT» BbIBOJ, O
BO3MOXHOCTW CyLLIeCTBOBaHWSA BTOPOI KaTteropuv npvHLMNOB, U B NPOEKT ByaeTt
BHECEHO TMOJIOKEeHWe O TOM, 4YTO OyAylias npakTuka rocyfapcts [O/HKHa
NOATBEPAUTL CyllecTBOBaHWe 3Toii kaTeropum™S. Bo-BTOpbIX, TeENIUIach
Hagexpaa, 4to Komwuccusa nonbiTaeTcsa cqiopmynvMposatb OTAMYME  O6LMX
MPUHUMNOB MpaBa BTOPOA KaTeEropuy OT HOPM MEXAYHapOAHOr0 OO6bIYHOIO
npasa'®. OpHako HM TOTO HW [JPYroro He NPOM3OLL/IO: ufeHbl Komuccum,
MOX0Xe, BCe Xe COrnacuinucb, Yto mMexzayHapoaHas npasoBas CUCTEMA, Kak U
nwobas gpyras npasoBas CUCTEMA, MOXET T[EHepupoBaTb COOCTBEHHbIE
MPUHUMNBI N TakMe MPUHLUMNBI LO/DKHBI OblTb CAMOCTOSATE/IbHBIM UCTOYHUKOM
npaea'’. B kauyecTBe 0AHOr0 M3 06OCHOBaHUIi 3TON No3vuun CreyuasnbHbli
JOKTafuvK COCNasica Ha NofrotoBuTeNbHble Martepuasibl CtaTtyTa MNocToAHHOM
nanatbl MeXAyHapogHoro npasocyaus (fanee Ttakke — [MMMI, MNanata) u
MeXyHapoAHO-MpaBoByl0 AOKTPUHY 20-X rofioB MPOLUSIOro Beka, KoTopble
MOATBEPXAAIOT, YTO NOZ, O6LMMY NPUHLMNAMKN Npasa, yNnoMaHyTeiMu B CTatyTe
MMM (n 6e3 u3MeHeHus nepekoyeBaBWUMU B CTaTyT MexayHapogHOro
Cypa), NMOHUMa/IUCh Takke MPUHLMMBI, cchopmMMpOBaHHbIe B
MexXayHapoHO-NpaBoBoit cucteme™s,

Paccyxgas 06 oTavuuax Mexay oowumu npuHuMnamMum npasa
MeXayHapoAHbIMU 06blvasmMK, CneupanbHblii JOKNAAUMK B YETBEPTOM AoKNaje
aKUeHTMPOBasT BHUMAHWE Ha UHAYKTUBHOM U AefyKTUBHOM MeToAax BbIABNEHUSA
06LLUMX MPUHLMMNOB Mpasa, KoTopble AO/MKHbI OblN APKO NPOAEMOHCTPMPOBATh
Takme oTAnuMa. Tak, MPUHLMN COMNacus Ha OPUCOUKLUI0 MEXAYHAPOAHbIX
CyfoB W TpubyHas10B, Kak cnegyeT W3 Aoknaga, MOXeT ObiTb BblBEAEH W3
WHOYKTVBHOTO a@Hann3a HECKOSIbKMX MEXAYHapOAHO-NPaBoOBbIX akToB, B
4acTHOCTK MeXZyHapoAHbIX  [Or0BOPOB,  YYpexAalolwmx  MOCTOAHHO

15 Topical summary of the discussion held in the Sixth Committee of the General Assembly during its

seventy-eighth session, prepared by the Secretariat, 6 February 2024, A/CN.4/763, para 11.
16 |bid.
17 Report of the International Law Commission Seventy-sixth session (28 April-30 May 2025),
A/80/10, para 199.
Fourth report on general principles of law by Marcelo Vazquez-Bermidez, Special Rapporteur,
18 February 2025, A/CN.4/785, paras 82-83; B naparpace 83 CneumanbHbii goknagumk
ccblnaetca Ha ny6nukaumio 2023 roga, B KOTOPO KOMMEHTUPYEMbI Te3nC Takke noApo6HO
060CHOBBIBAETCA Ha CCbISIKOW Ha NpakTuKy rocyaapcTs (Bjorge, 2023, pp. 845-867).
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JeiicTeylolwe cydpl, crneuuasibHble cornawleHus, obue [oroBopbl 06
YPEerynMpoBaHuM  CrMopoB,  MPUMEHMMble B pas/iMdHbIX  06nacTsx
MeXAyHapoaHOro npaea. Heo6xoAMMOCTb Nepefayn cnopa Ha pPacCcMOTPeHue
TpeTbeil CTOPOHbI, MPeAyCMOTPEHHAs STVMU COMMALEHUAMN, MO MHEHUIO
CneunanbHOro  AokKnagunka, «He MOXeT ObiTb OObSICHEHA WHaye, Kak
CYLLECTBOBaHMEM [aHHOrO0 NpuHUMNA [cornacusi Ha HpUCAUKLUMIO], KOTOPbIN
oTpaxaeT U PerynnpyeT ofHy M3 OCHOBHbLIX UYepT MexyHapogHOi NpaBoBOl
cuctembi»®, Kpome TOro, npuBefdeHbl ellle [ABa npuMepa WHAYKTUBHOMO
aHanu3a, B pesy/nbTare KOTOpPOoro 6b/iM ycTaHOBEHbI HiopHGEprckne npuHUMnbI
MU MPUHLUMM cheuyasin3aumn  MeXayHapoAHbIX opraHmMsaumii’?’. Kak ykasan
Loknafuuk, BbIBOZ O TOM, YTO AaHHble NPUHLMMbI SBASKOTCS HEOTHEM/IEMbIMU
ANS MeXAyHapoAHOW NpaBOBOW CUCTEMbI, AEMAETCA HA OCHOBE «AedyKTUBHbIX
paccyxaeHuit»'?,  Bugumo, cneayss OT 06WEro K yYacTHOMy, criegyeT
YyCTaHOBWTb, 4YTO HEOBXOAMMO ANs Takoil CUCTEMbI, a 3aTeM COMoCTaBUTb
NpU3Haky onpeaeneHHoro NpUHLMNAa ¢ 06LWUMK Tpe6oBaHnAMN®??,

Ha nneHapHbix 3acegaHnsax KM BbiCka3biBa/loCb MHEHWE, YTO MpUMEpbI,
npueBegeHHble  CneynasibHbIM - AOKMaAYMKOM, OTHOCATCA CKOopee He K
NPUHLUMNAM, a K HopMaMm KOHBEHLIMOHHOMO W 0BLIYHOMO MPOUCXOXAEHUS >, a
BbICTyMaBLUWI/A Ha NAeHapHOM 3acefaHun uneH Komwuccum E.T. 3araiiHoB
(Poccust) pake capkacTMYecKs cpaBHUA  npednioxeHve CneumasibHOro
Joknaguvka pasnuuatb o6LiMe MpYHUMMbLI NpaBa U 06blMHOE MeXAyHapoaHoe
npaBo Ha OCHOBE MeTofa WX WAEHTUhMKALUM C NonbITKaMK pasnuyatb rpunn u
KOPOHaBMPYC B 3aBMCMMOCTU OT MUCMOMb3yeMblX TeCcToB'?*, OfHako Komuccueii
6bI1I0  MPUHATO COIOMOHOBO peLUeEHUe UCxXoauTb M3 [lpoekTa BbIBOAOB,
NpeanoxeHHblX CneunanbHbIM  AOKIa4UMKOM, MOCKOMBbKY WX CyLLEeCTBEHHast
nepepaboTKa Ha 3TOM 3Tarne yxe HepasyMHal?®,

19 Fourth report, para 141.

120 |pid, paras 142-149.

21 |bid, para 151.

22 Bo BTOpOM foknage CneuuasbHbli SOKNAAUMK CNefytowmumM 06pasom onucas, YTo NoHUMaeTcs
noA AeAYKTUBHBIM METOAOM: «...TOT WM WHOW MPUHLMN MOXET CUMTaTbCst CDOPMUPOBAHHBLIM B
pamkax MexXayHapoAHO-NpPaBOBO/ CUCTEMbl, KOrAa OH JIEXWT B OCHOBE OGLUMX HOPM
MeXAyHapOoAHOr0 KOHBEHLIMOHHOTO W O6bIYHOMO MpaBa. 3TU NPUHLMMbLI «MNPU3HAHBI» MO CMbICY
nn. «c» n. 1 cratbm 38 CraryTa B CWIy WX LUMPOKOTO MPU3HaHWS 4epe3 MnocpeacTBO
COOTBETCTBYIOLLMX [OrOBOPOB 1 06bI4HbLIX HOPM. METOA010rMSA UX BbIIBNEHWSI HOCWT, MO CYLLEeCTBY,
[efyKTUBHBbI XapakTep: HE06X0AYMO PacCMOTPETb KOHKPETHbIE HOPMbI MEXAYHAPOAHOTO Npasa U
BbIBECTU MPUHLMMLI, fexale B WX OCHOBE. BbISIBNEHHbI TakuM 06pasoM MPUHLMMN MOXET
NPUMEHATLCA HE3aBUCMMO OT COOTBETCTBYIOLMX HOPM MEXAYHapOAHOr0 KOHBEHLIMOHHOMO Wan
06bI4HOTO MNpaBa W fAaxe B OTCYTCTBME MOCAEAHUX. DTOT MNPUHLWM, APYTUMU COBamu, He
SAIBNAETCA 4acTbio HOPM, U3 KOTOPbIX OH Obln BbiBeAeH». CM. Second report on general principles
of law by Marcelo Vazquez-Bermudez, Special Rapporteur, 9 April 2020, A/CN.4/74, para 145.

123 Report of the International Law Commission Seventy-sixth session (28 April-30 May 2025),
A/80/10, para 236.

24 provisional summary record of the 3711th meeting Held at the Palais des Nations, Geneva, on
Friday, 9 May 2025, at 10 a.m. (A/CN.4/SR.3711), p. 11.

125 |bid, para 269.
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3aknoyeHune

AHanus npoekTa 3akntodeHunii KMl 1 conpoBoXaalowmx matepmasioB B LeoM
no3BoNseT npusHatb, 4TOo Komuccum He yaanocb YeTKo pasrpaHnuyunTb
MeXAyHapoaHbli 06bl4ail 1 06WMiA NPUHUMN NpaBa, Aa U CKOpee BCero He
yaactcs. VI TOT, U [ApYroil UCTOYHWK MEeXAYHapo4HOro npasa OTHOCATCH K
«HemnucaHbIM», TO eCTb OHW CneayrT W3 MpakTUKM TOCyAapcTB, OT UMEHU
KOTOPbIX [OENCTBYIOT 3akoHofaTesibHas, WCNOMHUTeNbHas W cypebHas BeTBu
Bnactu. [nsa BbiSBNeHUs Kak obblyas, Tak M 06Llero npuHuMna npasa
Heo6XoAMMO  MPOAEMOHCTPUPOBATL, YTO Takyld NPakTUKy rocygapcrsa
NPU3HAIOT HOPMOW MeXAyHapoAHOro npasa. besycnoBHO, NpakTuka rocyaapcrs,
cnyxaliasa OCHOBOW 06blvast, TpaguWLMOHHO 60Mblue W3bICKMBAETCA B
MeXAyHapoAHOM O6LLEHNM OpPraHoB WCMOSIHATENBHON Bnactu, a, rosops o6
06LLMX MpUHLMNaxX Npasa, NPOUCXOAALLINX U3 HAUMOHASIbHBIX NMPaBOBbIX CUCTEM,
dhoKkyC BHMMaHWSA cmeLlaeTcs 60Mblue B CTOPOHY HaUMOHaUIbHbIX KOHCTUTYLWIA,
KOAEKCOB, 3aKOHOB W aKTOB BbICLUMX CyAOB. Kpome TOro, mpu BbIssBMIEHUU
06blyaa aHa/IM3npyeTca NOBTOPAIOLWAACA B TEYEHUE OnpefesnieHHoro nepuoga
BPEMEHW MpakTMKa roCYAapCTB M Ha OCHOBaHWW TakOW NpPaKTUkW, TO eCTb
OTAENbHbIX  [OEACTBUMA uAM B OTAENbHbIX Cayyasx W 6e3aeicTBUiA,
dopmynupyetcs Hopma npasa, a Ansa o6WuMX NPUHLMNOB MpaBa BCE Xe
cnefoBasio 6bl @aHasIM3MpoBaTb CaMy HOPMbI, YCTAHOB/IEHHbIE TOCYAapcTBamMm
BO BHYTpPEHHEM npaBonopsake, WM NPUMEHSeMble B MEXAYHapPOAHbIX
OTHOLIEHMsAX™®,  OpgHako pa6oTel KMIM no KOMMEHTUpOBaHWO  hopm
CYLLECTBOBAHUA NPaKTUKN TOCYAAPCTB B pamMKax MexayHapogHoro o6bl4HOro
npasa “ O6OWMX NPUHLUMMNOB MpaBa (PakTUYEeCKn CTEepn rpaHuLbl Mexay
06bl4aem 1 O6LWMMK MPUHLMNAMU NPaBa, NPOUCXOLALMMU N3 HALMOHAIbHbIX
nNpaBoBbIX cucTeM. Ewe MeHblle pasnnuMii MOXHO OOGHapYyXuTb Mexay
HOpMamy MeXAyHapoAHOro O6bIYHOro npasa M 06LWMMK NPUHLMNamu npasa,
MPOVCXOASALLIMMUN U3 MEXAYHAPOAHOI NpaBoBoii cucTeMbI™?.

Mo-BMAMMOMY, HW OfHa KoAM(MKaLMsa He ChnocobHa pelwnTb AaHHble
nNpo6semMbl HEYeTKOCTM B CUCTEME WCTOYHMKOB MEXAYHapOoAHOro npasa,
MOCKO/IbKY Takme He4YyeTKOCTM OblaM MpUCYLLUM  MeXAyHapOoAHOW NpaBoBOWA
cUCTEME KaK MUHWMYM C MOMEHTa BHECEHWs OOLMX MNPUHLMMNOB Mnpasa B
nepeyeHb MCTOYHMKOB MpaBsa, KOTopble MOXET NpuUMeHATb MocToAHHasa nanarta
MeXAyHapoAHOro npaBoCyAus. YNOMUHaHWe OobLWuX NpUHUMNOB npasBa B
Craryte MMMM 6b110, BUAMMO, BbI3BAHO XXEMAHWEM HalTW Hekne oblue

126 [laHHOe BO3MOXHOE OT/INYMe HOPM MEXAYHapOAHOTO O6bIYHOMO NpaBa U O6LYMX MPUHLMUMOB He

ynomuHaetcst KM OOH v npefsioeHo aBTopoMm.

T. KneiiHnsiiH oTMeyaeT, 4To NepeocMbiC/IEHNE COOTHOLIEHNS MeX Ay 0Obl4YHbIM MeXAyHapOAHbIM
npaBoM K OOLWMMK MpUHUMNamMy MpaBa MOXOXe Ha pasMbllLfeHVss Haf PasInyumsamMn AByx
He3Hakomues (Kleinlein, 2017, p. 131).
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[EHOMMHATOPbI BCEX NPaBOBbIX CUCTEM'?®, BO3MOXHO, npoucxogsume u3
€CTeCTBEHHOIO NpaBa, MPOWCTEKAWLIME U3 MOPasM M HPABCTBEHHOCTW'?® 1
KoTopble MOrM 6bl CTaTb OMOPOW A/1A paspelleHnss MEeXroCyAapCTBEHHbIX
cnopoB®®. OpHaKo OCTOPOXHOCTb TOCYAApPCTB, HE XeNalowyx NPUMEHSATL
pasmbiTble (QOPMY/NMPOBKM, U HEU3OEXHbIi KpeH B CTOPOHY MO3UTUBM3MA
hakTUyeckn BbIXOMOCTUAM 3Ty KPaCUBYHD W POMaHTUYECKYlD uaew, — BOT
noyemy cerofiHsi BC€ MOMbITKM COPMYINPOBATb, YTO €CTb OOLMIA NPUHLMN
npasa, NPu3HaHHbIA COOOLECTBOM Hauuii, 1 oNpeaenuTb, YeM OH OT/InYaeTcs
OT MEXAyHapOoAHOro o6blyas, Hen3BeXHO MopoXAatoT BCE HOBble BOMPOCHI.
XapakTepHo, 4TO npu o06cyxaeHun B Llectom komuTeTe [eHepasibHOW
Accambnen OOH npoekta BbIBOAOB 06 06WWX MpuHUMNax npasa, O6bl10
NPOLEKNAPUPOBAHO, YTO TEMA He roToBa K kogndukaummn®s,

BMecTe c Tem ponb «nagyepuubl», KOTOPYH O06LiMe MNpUHLMMLI npasa
UCNOJHSIIOT B CUCTEME MCTOYHUKOB MEXAYHAPOAHOrO Mpasa, HUKaK He CHMXaeT
3HayeHWe  DyHAAMEHTA/IbHBIX  MPUHUMIOB  MEXAYHapoAHOro  npasa
(NpoBo3rnalleHHbIX — Mpexae Bcero B [eknapauMm 0 MpUHUMNax

18 Tak, CneuuasibHblii AOKNAAUYMK B MEPBOM AOKNafe B MNOAPOGHOCTSX u3naraeT cogepxaHue
auckyccun B KOHCyNbTaTBHOM KOMUTETE HOPUCTOB BOKPYT BK/TIOYEHUS O6LLMX NPUHLMMOB Npasa B
npoekt CtatyTta MMM 1 npuBoAWT cneaytoLliee NpeanoxeHne ogHoro u3 yneHos (de Lapradelle):
«Manara CyguT B COOTBETCTBUW C MpaBOM, CMpPaBeA/IMBOCTbIO WU PaBEHCTBOM»; APYroi uneH
Komuteta (Loder) AICHO BbiCka3asics B MO/b3y TOro, 4TOObl B CTaryTe 6blan «yNOMSHYTbl HOPMbI,
npu3HaHHble 1 cobnogaemble BO BCEM MUPE, HOPMbI, KOTOPbIe, OAHAKO, eLle He CTalv N0 CBOeMy
XapakTepy HOpmamy MO3WTWBHOrO npasax». First report on general principles of law by Marcelo
Vazquez-Bermldez, Special Rapporteur, 5 April 2019, A/CN.4/732, paras 95-96. HekoTopble
aBTOPbI NULLYT O MOSIOXEHUAX, CBOMCTBEHHbIX «Npasy BoobLe» (TyHkuH, 2009, c. 177; Wolfrum,
2019, para 33 (general law); Hecénos, 2019, c. 11 (aBTop nocnesfHein paboTbl ykasbiBaET, YTO
npasuia MoBeAeHUs [OMyCTUMO C MO3BOSIMTENbHOM [AO0Mei YCMOBHOCTM paccmarpuBaTh B
KayecTBe NPUHLMMNOB MpaBsa, NMOCKOMbKY B HWUX Takke cthopMynvMpoBaHbl 06LLVEe OCHOBbI, MAEW,
Hayana 1 NosIOXEHNS, MpUCyLLve Nto6oMy npasy)).
CM. TeKcT oroBopku MapTeHca B npeam6ysie KOHBEHLMM O 3aKOHaxX U 06blYasix CyXOnyTHOM BOMHbI
1899 ropa: «Bnpeab 40 TOr0 BpeMeHW, Koraa npefcTaBuTcs BO3MOXHOCTb U3AaTb 60nee nosHbli
CBOZ, 3aKOHOB BOliHbI, Bbicokme [loroBapuBatowpecs CTOPOHbI  CUATAIOT  YMECTHbLIM
3acBUAETEeNIbCTBOBATL, YTO B C/yyasx, He NPefyCMOTPEeHHbIX NPUHATLIMU UMW NOCTAHOBEHNAMMU,
HaceneHne 1 BOIILLME OCTAKOTCS MOZ OXPaHol W AelicTBUEM Havasr MexOyHapoOHO20 rpasa,
MOCKO/bKY OHW BbITEKAIOT W3 YCTAHOBMBLUMXCA Mexfy 06pasoBaHHbIMW Hapojamu obbluaes, 13
3aKOHOB YesioBeyHoCMu W mpebosaHull 0bwecmseHHo20 Co3HaHusi (KypcusB MOR. — U.J1.).
Convention (1) with Respect to the Laws and Customs of War on Land and its Annex: Regulations
Concerning the Law and Customs of War on Land, opened for signature 29 July 1899, 187 CTS
429 (entered into force 4 September 1900) preamble, quoted in Scott, J. (Ed.) (1918). The Hague
Conventions and Declarations of 1899 and 1907. Oxford University Press, p. 102.
YneH KMM [x. Hesn (UTanusa) Hadyan cBOe BbICTYN/IEHWE HA MeHApHOM 3acefjaHuu Cco
cnefyoLwero: «...C MOMEHTa CBOEro BO3HWKHOBEHWS MeXJyHapOAHOe MpaBo HuKorga He
felicTBOBaNO B M30/1ALMM, HO 4YacTO CCbINasoch U Yepnaso BAOXHOBEHWE W3 HaLMOHasIbHbIX
npaBoBbIX CUCTEM [axe A1 TOro, YToObl OnpefennTb CofepXaHue CBOWCTBEHHbIX eMy HOPM.
Cratba 38 (1) (c) Cratyta MexayHapogHoro Cyaa 6bina OCHOBHOW TOUKOW COEAMHEHUsI Mexay
MeXAyHapoAHOI 1 HauvoHa/IbHbIMW NPaBOBbIMK cucTemamu». Provisional summary record of the
3710th meeting Held at the Palais des Nations, Geneva, on Thursday, 8 May 2025, at 10 a.m.
(A/CN.4/SR.3710), p. 10.
131 Topical summary of the discussion held in the Sixth Committee of the General Assembly during its
seventy-eighth session, prepared by the Secretariat, 6 February 2024, A/CN.4/763, para 6.
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MexayHapofgHoro npasal®?), npuMeHsieMble opraHaMy  MexayHapoaHoro
npasocyamst Kak [LOroBOpHble mnonoxeHus Ycrasa OOH, Kak HOpMb
MeXayHapoAHoro 06bluHOro npaea*® n  kak o6uwue npuHUMNLI  npasa
cdhopMMpoBaHHble B MeXAyHapofHON MpaBoBOi cucteme. HMUTO He meluaet
npu 3TOM MPYMEHSATb B 3aBUCMMOCTU OT KOHTEKCTa COOTBETCTBYHLLME
MPUHUMNLI KaK HOPMbl, KOTOPble OAHOBPEMEHHO SBAAIOTCS W [OTOBOPHbLIMM
NOMNOXEHNAMU, U HOPMaMu MeXAYyHapoAHOro OO6bIYHOrO npaBa, M 06LMMM
npuHumnamu npasa. B atom nnaHe KMI1 HUCKONBLKO He CMyLLaeTCs, yKa3sblBas
Ha TpVeAVHYI0 CYLLHOCTb TakmMX NPUHLMINOB Kak, HanpuMep, pacta sunt servanda
nnn good faith.

B uenom Komuccumn mexzyHapoAHOro npasa yAanioCb PeLlinTb BaKHYIo
3afady B npouecce Koaudhmkaumm mexayHapogHOro npaeBa B 4YacTu 06LMX
NPUHLMMNOB MeXAyHapOAHOro npasa, KOTOpble HEW3OEXHO W B AasIbHeiLleM
OGyayT CBOEro poja «ABuUratenieM» MexayHapoAHOro npasa B CUly OTCYTCTBUS B
nocsegHeM 3HAYUTENbHOTO KO/IMYecTBa HOPM M MHCTUTYTOB, PEry/iMpyoLmx
Le/ble NaacTbl 06LIEeCTBEHHbIX OTHOWEHU™*. MoHMMas!, YTO NPOEKT BbIBOJOB
BO BTOPOM u4TeHun Komuccuei ele He MpUHAT, nonpobyem npeaBapuTesibHO
0600WWTL MMeEOLMEC MaTepuasbl, NOCKO/IbKY Ha HACTOALMIA MOMEHT Yxe
MOHATEH COCTaB [OKYMEHTOB, «/exaluii Ha ctone» y uneHoB Komuccuu
Bo-nepBbix, cam akT paboTbl Haj STON TEMOI BbIBOAWUT TPETUA BUA
WCTOYHUKOB  MEXAyHapOoOHOro npaBa Ha BeCbMa BbICOKMIA  YpOBEHb
[OKTPUHa/TLHOTO TOKOBaHWA (YneHbl KMI AelicTBYHOT B IMYHOM KayecTBe, HO B
pamKkax BcromoratefnibHoro opraHa [leHepasbHoii Accambnen OOH) wu
MEXrocyapCTBEHHOrO 06cyXaeHnss (B 4acTu KOMMEHTapMEB NPaBUTENLCTB
n obeyxaennsi B Lllectom komuTeTe M Ha camoi [eHepasbHOl Accambree).
Bo-BTOpbIX, NpoBO3rnalleHne, NycTb U He eAMHOr/IacHoe, CyLeCTBOBaHUA Kak
06LLMX MPUHLMNOB NpaBa, NPONCXOAALLMNX N3 HALMOHAMBHbIX NPaBOBbLIX CUCTEM,
Tak M 06WWMX MPUHUMNOB npaBa, CHOPMUPOBAHHbLIX B MEXAYHapOAHOW

132 ABTOp NpegucnioBUs U pefakTop COOpHUKA cTaTei, msgaHHoro K 50-neTuo [leknapauuv o

NpUMHUMNAX MeXAyHapogHOro npasa, YTBEpXAaeT, 4TOo HeobXoAMMO BepPHYTb U3y4eHue
hyHAaMeHTa/IbHbIX MPUHLMNOB B LEHTP MeXAyHapoAHO-NpaBoOBOro 06pa3oBaHUsi U OCBEXUTb
Hally KOMMEeKTWBHYI0 NaMATb, BCMOMHMB MOYEMY BO3HUKAN 3TU MPUHLMMLI U NOYEMY Mbl
npugasann Takoe 6OMblUOE 3HAYEHME WX MPOBO3MNALLEHWIO W BO3Narai Ha HUX Tak MHOro
Hagexs. [anee aBTOp OTMEYaeT, 4YTO Ha COBPEMEHHOM 3Tane HOpMaTUBHble OCHOBbI
MeXJyHapoJHOro npaBonopsifka CHOBa OkasasiMcb NoA yAapom (aHrn.: contested) (Vifiuales,
2020, p. 7).

133 CooTBeTCTBYIOLMI 0630p NpakTuky MexayHapoaHoro Cyfa CM. Bbille B pasgesnie, NoCBsiLLEHHOM
[eknapaummn o npuHUMNax mexayHapoaHoro npasa, CHocku 99-108.

3% YccnepoBaTenbckas rpynna Accoupauuy MeXayHapogHOro npaBa NpU3HAEeT HeoGXOAUMOCTb
3a/MCTBOBAHUS  MPUHUMMNOB U3 BHYTPEHHWX MNPaBOBbIX CUCTEM B CWy OTCYTCTBUS
COOTBETCTBYIOLLMX HOPM B MEXyHapogHOM npase U NMPUBOAMUT B KayecTBe Nprmepa cyBepeHHoe
6aHkpoTcTBO. CM. International Law Association, Report of the Study Group on the use of
domestic law principles in the development of international law, (2018), para 1. B ka4ecTse gpyroro
npvmepa npo6enoB B MeXAyHapoAHOM MpaBe MOXHO MNPUBECTM OTCYTCTBME perymposaHue
npakTuyecku Bcex rHaHCoBbIX OTHoLeHwii (Rutsel Silvestre, 2015).
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NpaBOBOI cUCTEME, NOKA3bIBAET, YTO U TOT, U APYroli BapuaHT NPOUCXOXAEHNS
NPVHLUUNOB BO3MOXEH, W npeasaraer cnocobbl MX BbIABAEHUA. B-TpeTbux,
ouckyccun B KMIT n Llectom KoMuUTETE [EMOHCTPUPYIOT, 4TO cornacue
rocyapcTte sBNsieTca 6a30BbIM YC/IOBMEM CYLLECTBOBAHUSA O6LLEro npuHumna
KaK MCTOYHMKA MeXayHapogHoro npasa'®®, n B aTom nnaHe no6ble onaceHus
nosiBNEHNA Kakoro-nnmbo npuHumna 6e3 Takoro cornacusa SBNSKTCA CEerofHs
6eCcnoYBEHHbIMI. B-4eTBEpTbIX, B KOMMEHTapuM K BblBOAAM MpPeLCTaB/EHbI
npumepbl  O6LMX MPUHLMNOB nNpaBa, KOTopble CAyXaT AONOHUTENbHbIM
[JoKa3areflbCTBOM CYLLEeCTBOBaHWsA TOro WAW WHOTO MpuHUMna. HakoHedl,
B-MATbIX, BbIB/IEHA pOSb OOLWWX NPUHUMMNOB npaBa (CNyXuTb CPeACTBOM
yCTpaHeHusi Npo6enos) 1, NycTb He OYeHb y6eanTensHO, HO BCe-Taku 3asiBIEHO
0O TOM, YTO TMPUHUMMBLI SABASAIOTCA He MeHee BaXHbIMU UCTOYHWKaMuU
MeXAYHapoAHOro npasa, YeM MeXAyHapoaHble KOHBEHLUMM N MeXAyHapoHbIi
06bI4aii. B 2026 rogy nocne NpuHATUSA NPOeKTa BbIBOAOB BO BTOPO pefakumm 1
KOMMEHTapusi K HUM Ha CeMbAecsT ceapbMoii ceccum KMI1 Ham npeactaButcst
BO3MOXHOCTb ellle pa3 BepHyTbCA K Teme U BepuduumMpoBaTtb BbIBOAbI
HacTosLLel cTaTbu.

15 Report of the International Law Commission Seventy-sixth session (28 April-30 May 2025),
A/80/10, para 229, 231; Topical summary of the discussion held in the Sixth Committee of the
General Assembly during its seventy-eighth session, prepared by the Secretariat, 6 February
2024, A/CN.4/763, para 6; Cm. 3aaBneHue Poccuiickoii ®egepauun 2022 roga, LecTtoii komuTer,
Kpatkuii otyet o 31-m 3acepaHumn (A/C.6/77/SR.31), n. 4; 3assneHue Poccuiickoii denepauuu,
LLlecToin komuTeT, KpaTtkuii oTyeT 0 26-m 3acefaHum (A/C.6/78/SR.26), n. 53; Submission from the
United States to the International Law Commission on the draft conclusions on general principles
of law and commentaries adopted on first reading December 17, 2024, p. 1; Fourth report on
general principles of law by Marcelo Vazquez-BermUdez, Special Rapporteur, 18 February 2025,
AICN.4/785, para 118: «CneunanbHblii JOKNAAYNK HANOMWHAET, YTO A5 MOSBIEHUs o6Liero
npuMHUMNa npaBa Heo6XOAMMO MPU3HAHWE Kak Ha BHYTPUrOCYAAapCTBEHHOM YpOBHe (4Yepes
CylliecTBOBaHWe NpUHUMNa B Pas3/nyHbIX NPaBOBbIX CUCTEMAaX MUPaA), Tak 1 Ha MeXAyHapoaHOM
YPOBHe (4epe3 npusHaH1e BO3MOXHOCTU TPAHCMOHVPOBAHWA NPUHLMNE)». VIHOe MHEHWe Bblpasunn
B. /1. Tonctbix, ykasaBwunii B pabote 2018 roga, Y4To «NPUHLMMbLI NpaBa LYBWIN30BaHHbIX HaUui
(o6Lwme NpUHLMNBI)... HE 3aBUCAT OT aKkTyasIbHOro COrlacus rocyAapcTB 1 BbIMSAAT CBOEro poja
“MOCTOM” K eCTeCTBEHHOMY NnpaBy 1 npasy “HapogoB”» (2018, c. 178).
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NMPUNOXEHVE 1

COOTHOLLUEHWE  PA3/IMYHbIX KaTeropuii MPUWHUWNOB X  HOPM B
MexayHapoaHOM npaBe

\o/

lus cogens e

MNpumeyaHus

1. O6Lenpur3HaHHble NPUHLMIBLI 1 HOPMbI MexayHapogHoro npasa (OMNMHMIT)
OXBaTbIBalOT OCHOBHbIE MPUHLMMbLI MeXAyHapoaHoro npasa (OMMIT), HopMmbl jus
cogens n obwue npuHuMnel npasa (OrM). MNocnegHve ABe KaTeropymn BbIXOAAT
3a pamku OMMHMI B yacTy permoHasibHbIX HOPM jUS COgens n pPernoHasIbHbIX
OIM (cermeHTbl 1 1 2).

2. OCHOBHble NpUHLMNBI MexayHapoaHoro npasa (OMNMIT) NoNHOCTbI0 BXOAAT B
cocTaB OOLWENPU3HAHHLIX MPUHLUMMIOB W HOPM MEXAyHapoAHOro npasa
(ONMHMIM). OMNMIT MoryT nepecekarbcs ¢ HOpMamu jus cogens (CermeHT 3),
Hanpumep, B 4acTuM HOPMbI juS cogens O 3anpeTe arpeccuu, SBnstoLelics
YyacTblo MpUHUMMA 3anpeTta NPUMEHEHUS CUMbl UNW YTPO3bl MPUMEHEHUSA CUJbI,
a Takke ¢ obwymMy npuHumMnamu npasa (Ol — cermeHT 4), HanpyumMep, B 4acTh
npuHUMNa [O06POCOBECTHOMO BbINOMHEHWSA 06sA3atenscTs. OMNMII, HOpMbI jus
cogens un OIMN moryt coBnagarb (cerMeHT 5). B To e BpeMs MoOryT
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CyLLEeCTBOBaTb OCHOBHbIE NMPUHUMMbLI MeXAyHapoaHble npasa, He ABNSIoLmMecs
HY HOpMamu jus cogens, HY 06LLMMK NpUHUMNamMn npasa (CerMeHT 6).

3. MoryT  cywectBoBaTb  06LlENpPU3HAHHbIE ~ HOPMbl M MPWHLMNbI
MeXAyHapo4HOro npaBa, He SB/SWMECS HU HOPMaMu jus cogens, Hu
OCHOBHbIMV MPUHLMNAMWU MeXAyHapo4HOro npasa, HW 06LMMK NpUHLMNaMm
npaea, Hanpumep, TakoW  OTpac/eBO  MPUHUMN  MEXAYHapPOAHOro
3KO/MOrMYecKoro npaBa Kak  «MpPUHLMN  MPEAOCTOPOXHOCTU»,  MMELNii
006bIYHO-NPABOBOE MPOUCXOXAEHNE (CETMEHT 7).

4. COOTHOLUEHNE pa3mepa CErMEHTOB B CXEMe He VMEeT 3Ha4YeHus U He
WNIIOCTPUPYET KOMIMYECTBO HOPM W MPUHLMMOB.
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NMPUNOXXEHWE 2

CMNCOK NPNMEPOB OBLWWX NMPUHLUKNMNOB MNPABA,
MCMNO/Ib3OBAHHbLIX B KOMMEHTAPUIW K MPOEKTY BbIBOAOB
KMIM OOH B NMEPBOM UTEHWNI3®

1. MpwHumn gobpocoBecTHocTh (Good faith)

2. Res judicata

3. Lis pendens

4. MpaBo Ha KOHMUAEHUMA/IBHOCTb OOLLEHUS Mexay afBOKaTOM U K/IMEHTOM
(Right to lawyer-client confidentiality)

5. MpoBefeHus pasnuuna Mexay KoMNaHuaMu U UxX akuuoHepamu (Separation
between companies and shareholders).

6. MpuHUMN Hanoroo6noxeHus HepesnaeHTos (Taxation of non-residents)

7. Rebus sic stantibus

8. HeocHoBatesnbHoe o6oralueHve (Unjust enrichment)

9. OnpefeneHne «n3HacunosaHua» (Definition of “rape”)

10. MpaBonpeeMcTBO A41a uUeneli komneHcauun (Succession for purposes of
compensation)

11. MNpaxkgaHcTBo nogkuabiweii (Nationality of foundlings)

12. CyBepeHHOe paBeHCcTBO (Sovereign equality)

13. TepputopuanbHas LenocTtHocTb (Territorial integrity)

14. Uti possidetis juris

15. HeBmewarensCTBO  BHYTPeHHMEe  fgena  Apyroro  rocygapcrea
(Non-intervention in the internal affairs of another State)

16. Cornacue Ha IPUCAKLMIO MeXAyHapoaHbIX CyAoB u TpnbyHanos (Consent
to the jurisdiction to international courts and tribunals

17. DnemeHTapHble coobpaxeHuss rymaHHocTu (Elementary considerations of
humanity)

18. YBaxkeHune yenoeveckoro goctonHctea (Respect for human dignity)

19. HiopH6eprckme npuHumnbl (The Nurnberg Principles)

20. MpuHuMnbl MeXxayHapogHoro 3skonormyeckoro npasa (Principles of
international environmental law)

21. flonycTMMOCTb KOCBEHHBIX Aoka3aTenbcTs (The use of indirect evidence)

22. CTtopoHa, KoTopas BbiABWraeT TOT WU WHOW (DakT B MOAAEPXKKY CBOWX
NPUTSI3aHWA, AO/MKHA YCTaHOBUTL 3TOT hakT (The party that must establish a
fact)

23. MpuHumn actonnens (Estoppel)

1% Report of the International Law Commission Seventy-fourth session (24 April-2 June and
3 July—4 August 2023), A/78/10, Chapter IV, p. 10-41.
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24. lura novit curia

25. Pacta sunt servanda

26. Lex specialis

27. Lex posterior

28. OTkas B npasocyauu (Denial of justice)

29. 3aKOHHOCTb M KOHKpeTHOCTb (Legality and specificity)

30. T[lpucBoeHve Tepputopun ipso facto pacnpocTpaHseTcs Ha BOfbl,
npuneratowme K npucBoeHHo Tepputopum (The attribution of territory jpso facto
carries with it the waters appurtenant to the territory attributed)

31. TlpuHuMnbl, nexawme B OCHOBE KOHBEHUUW O npesynpexgeHnn
npecTynieHus reHoumaa u HakasaHum 3a Hero (Principles underlying the
Convention on the prevention and Punishment of the Crime of Genocide)

32. 3anpeT npecTynsieHnWii nNo mexpyHapogHomy npasy (The prohibition of
crimes under international law)

33. CBobopga mopckoro coobuyeHus (Freedom of maritime communication)

34. 06s3aTeNnbCTBO  KaXAOro rocyjapcTsa He  [OMyckarb CO3HaTesIbHOro
NCMNO/Ib30BaHNsA CBOE TeppuTopun AN AeCTBWIA, MpOTMBOpeYaLunx npasam
Apyrux rocygapcte (Obligation not to allow knowingly its territory to be used for
acts contrary to the rights of other States)

35. Force majeure

36. O653aTenbCTBO N0 BO3MELLEHMIO Yillepba 3a HapyLLleHUs MeXayHapoaHOro
npasa (Obligation to make reparation of breaches of international law)

37. 0O6sa3aTensCTBO MO BbINATE  MOPATOPHbIX WKW KOMMNEHCALMOHHBIX
npoueHToB (The obligation to pay moratory or compensatory interests)

38. Compétence-compétence

39. PaccmoTpeHne Bonpoca 0 NpeBbleHny nonHoMounii (Review of excess of
mandate)

40. HuKTO HEe MOXET b6bITb cyabei B cobecTBeHHOM aerne (No one can be judge in
his or her own case)

41. NpaBuno o 6pemeHn aokasbiBaHus (The rule of burden of proof)

42. BO3MOXHOCTb cyanTb 3a04Ho (Possibility of trial in absentia)

43. MpuHumn cBo6ogHoro cornacus (Free consent)

44. Pacta tertiis nec nocent nec prosunt

45. MpwvHumn rapmoHusauum (Harmonisation)
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Abstract

The article concerns the geographical scope of the Svalbard Treaty. This agreement
establishes a unique treaty regime for the archipelago and its waters providing equal rights
to the resources of the archipelago to all contracting parties. But since the 1920s, the law
of the sea has developed significantly. Norway argued that this development gave it
the rights, first, to establish fisheries protection zone around the archipelago, and, second,
to prohibit any resource extraction activities seaward the Svalbard territorial sea. Norway
arrested a number of foreign ships involved in such activities. A recent ruling of the
Norwegian Supreme Court, opposed by other states and the EU, has given a boost to
academic debates on the matter. The question of whether the Svalbard Treaty, and in
particular the equal rights provisions of Articles 2 and 3, apply beyond the territorial sea is
not just an interesting theoretical problem. There are three principal issues where it makes
a practical difference whether or not the Treaty applies: exploration for and exploitation of
oil and gas; exploitation of snow crab; and Norway’s exercise of jurisdiction. Moreover,
rapid ice melt and conditions of global warming, together with technological advances and
increasingly accessible resources, have awakened competing interests. Thus, this study
aims to answer the following research question: “What is the correct interpretation of
the Svalbard Treaty as to its applicability beyond the territorial waters?”. There are two
opposing positions in the studied literature. The first position (shared mainly by the
Norwegian authors) advocates for a restrictive interpretation of the Treaty based on the
original meaning of the terms at the time of its conclusion. The second position
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emphasises the object and purpose of the Treaty, arguing for the need for a dynamic
interpretation of the geographical scope, taking into account the development of maritime
law. This paper intends to analyse the validity of these assumptions, filling in the gaps of
previous research.

Key words: Svalbard Treaty, treaty interpretation, evolutionary interpretation, territorial
waters, full and absolute sovereignty
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AHHOTauuA

CTaTba MoCBslLeHa TeppuTopuasnbHOii cchepe peiicteus [Jorosopa o LUnuubGepreHe.
[laHHOe cornalleHvie ycTaHaBnMBAET YHVKa/IbHbIA JOrOBOPHBIV PeXuM Ans apxunenara un
ero BOA, NpefocTaB/sis paBHble NpaBa Ha pecypcbl apxunenara BCeEM [0roBapuvBato-
wumea ctopoHam. Ho ¢ 1920-x rogoB MOPCKOe MpaBO NPeTeprneno 3HadyuTeNlbHble
n3MeHeHus. Hopeerus yTBepxkgzaeT, YTO OHW Janu el npaso, BO-NMepPB8bIX, CO34ATb
pbI6OOXpaHHY0 30HY BOKpYT apxunesnara 1, B0-8mopbiX, 3anpeTuTh N06Y0 AeATe/bHOCTb
no fAo6blue pecypcoB 3a npefenamy TepputopuasibHbiX Bog LUnuubepreHa. Hopserus
apecToBana psj WHOCTPaHHbIX CYAOB, MPUYACTHbIX K Takoin gesTenbHocTW. HepasHee
peweHve BepxoBHoro cyga Hopeerun, npotuB KOTOPOrO  BbLICTYNWIW — gpyrue
rocygapctea — uneHol EC n cam Coto3, Aasl0 TONYOK akageMuUyeckuM [AUCKYCCUSAM.
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Bonpoc o Tom, npumeHum v [oroBop o LnuubepreHe n, B 4aCTHOCTU, NOSIOXEHMWS
ctateii 2 n 3 0 paBHOMpaBuKN 3a MpegenaMy TEPPUTOPUAIbHOTO MOPS, SBASETCS He
NpOCTO MHTEPECHOI TeopeTnyeckoin npobnemoii. CyliecTBYeT TPU OCHOBHbIX BOMPOCA,
npun OTBETE Ha KOTOPbIEe NMPaKTUYECKOoe 3HauyeHne UMeeT NPUMEHEHNE NN HENPUMEHEHNe
[oroBopa: pasBefka W paspabotka  MecTopoxaeHuii HedTm M rasa, [Jobblua
Kpaba-cTpuryHa u ocyllecTsneHve Hoperueii opucaukummn. Bonee Toro, 6bIcTpoe TasHue
NbAoB U rnobanbHoe MOTEensIeHMe B COYETaHWM C TEXHOMOTMYEeCKUM NPOrpeccoMm un
pacTyweid [OOCTYNHOCTbIO PECYpCOB MNPUBEN K BO3HWUKHOBEHWIO KOHKYPUPYHOLLMX
MHTepecoB. Takum  o6pa3oM, aBTOopbl CTaBAT nepes coboil  cnepyowmii
nccnenoBartenbCkuii BONpoc: KakoBo NpaBu/ibHOe TosnkoBaHue floroBopa o LUnuu6epreHe
B CBETE COBPEMEHHOIO pasBUTUA MeXZyHapoAHoro npasa? B u3yyeHHoW nutepatype
npeacTaBneHbl ABe NPOTUMBOMNOMOXHbIE TOUKN 3peHust. MepBas no3uuusa (pasgensiemas B
OCHOBHOM HOPBEXCKMMMW aBTOpaMu) npeanofnaraer orpaHWynUTe/IbHOE TOJIKOBaHMe
[0roBopa, OCHOBAHHOE Ha MNepBOHAYa&/IbHOM 3HAYEHUW TEPMUHOB Ha MOMEHT ero
3akoveHns. BTopas nosuumsa nogyepknBaeT 06bekT U Leflb MeXAyHapoaHOro orosopa,
060CHOBbIBas HEOOXOAMMOCTbL 3BOMOLMOHHOIO TO/IKOBaHWA ero cdepbl NPUMEHEHUS B
NPOCTPaHCTBE C Y4ETOM pasBUTUS MOPCKOro npasa. ABTOPbI JaHHON CTaTbW aHa/IM3NPYHOT
COCTOATENILHOCTb  3TUX  MO3UUMIA, 3anosfiHAs npo6enbl, BbISIB/IEHHbIE B paboTax
npeaLwecTBEHHNKOB.

KntoueBble cnoBa: [forosop o LLnuu6epreHe, TONKOBaHUE [10r0BOPA, 3BOSIOLMOHHOE
TO/IKOBaHWe, TeEPPUTOPMasIbHBIE BOAbI, MOJHBIA N aBCOMIOTHBIV CyBEpEeHUTET

Ons uutmpoBaHus: BysHkMH A.A., MoxaHHCCOH W., KasbMuHa A.H. PaBHble npasa vim
NCKOUNTENbHbIA KOHTpoNb? [orosop o LWnuybepreHe B anoxy nepemeH. XKypHasi BLUS o
mexoyHapooHomy npasy / HSE University Journal of International Law. 2025. Vol 3. Ne 3.
C. 91-120.

lAH,:J,pel‘/‘l AnexkcaHapoBuy BySiHKUH — cTaxep.

WUcak MoxaHHCCOH — CTyAEeHT MarucTtepckoii nporpaMmbl  «locyaapcTBEHHOE
ynpas/ieHme».
3 AHrenuHa HukonaeeHa KasbMuHa — IOPUCKOHCYBT.

Introduction

This paper examines whether provisions of the Svalbard Treaty (Treaty of
Spitsbergen, hereinafter also — the Treaty) apply to sea areas outside of the
Spitsbergen archipelago and its territorial waters. The Treaty establishes a
unique regime for the archipelago and its waters, granting all contracting parties
equal rights to the archipelago’s resources.

The rights granted under the Treaty can be properly described as
a comprehensive limitation to Norway's exercise of sovereignty. Nationals of
the Parties enjoy equal rights to fishing and hunting,® equal access for any

1 Treaty recognising the sovereignty of Norway over the Archipelago of Spitsbergen, including Bear
Island [1920], Article 2(1).
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reason to waters, fjords and ports,2 and may carry “on all maritime, industrial,
mining and commercial operations on a footing of absolute equality”.® They shall
be admitted according to the same conditions of equality.* Norway is also
obliged in respect of “methods of acquisition, enjoyment and exercise of
the right of ownership of property, including mineral rights,” to grant “treatment
based on complete equality”.® Expropriation is restricted to grounds of public
utility and on payment of proper compensation. It is clear that these rights have
substantial economic value — and may yet become more substantial owing to
the effects of climate change, or the discovery of natural resources such as
petroleum, which, according to Ulfstein, appears to fall within both mining and
commercial activities (Ulfstein, 1995, pp. 193-194).

However, the law of the sea has significantly developed since the 1920s.
The United Nations Convention on the Law of the Sea (hereinafter —
UNCLOS), adopted in 1982 (and ratified by Norway in 1996), was particularly
influential by establishing new maritime zones unknown in 1920:
a 12-nautical-mile territorial sea (replacing the traditional 3-4 miles),
a 200-nautical-mile  exclusive economic zone (hereinafter — EEZ), and
continental shelf rights (Crawford, 2019, pp.241-246). These developments
create an interpretive challenge for the Svalbard Treaty, which uses terms like
“territorial waters” that predate these concepts. There is considerable tension
between the UNCLOS regime and the Svalbard Treaty regime, in particular in
the light of Norway's interpretation.®

Norway argued that this development gave it the rights, first, to establish
fisheries protection zone (hereinafter — FPZ) and EEZ around the archipelago
and, second, to prohibit any resource extraction activities seaward of the
Svalbard territorial sea. Norway arrested a number of foreign sea vessels
involved in such activities (Jsthagen, 2018, pp. 100-123; Stensrud & @sthagen,
pp- 118-120). A recent ruling of the Norwegian Supreme Court, opposed by the
EU,” has given a boost to academic debates on the question (Jensen, 2023,
pp. 83-85).8

2 Ibid, Article 3(1).

3 Treaty recognising the sovereignty of Norway over the Archipelago of Spitsbergen, including Bear
Island [1920], Article 3(1).

4 lbid, Article 3(2).

5 Ibid, Article 7(1).

5 For Norway's interpretation, see Sia North Star Ltd. v. The State of Norway represented by the
Ministry of Trade, Industry and Fisheries [2023] Supreme Court of Norway. Judgement.
HR-2023-491-P case no. 22-134375SIV-HRET.

7 Council of the European Union (26 October 2023) Note Verbal to Norway (No. 21/23).
https://www.jus.uio.no/ior/personer/vit/geiru/blog/filer/svalbard/note-verbale-26-oct-2023-svalbard.p
df.

8 See also Skoghgy, J. (2023, 23 March) Ordlydsfortolkning av traktater — kommentar til
snegkrabbedommen (English: “Textual interpretation of treaties — comment on the Snow Crab
decision”). Rett24.
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Considering the comprehensive nature of the rights granted, Norway has
sought to interpret the geographical scope in which the rights may apply in
a narrow sense, which will be discussed below. There are also indications that
Norway is seeking to limit its exposure to international tribunals. Following
claims by Latvian investors, which concerned the scope of the Svalbard Treaty
(investors complained about the deprivation of their investments made
according to the Svalbard Treaty), under the Latvia — Norway BIT,° termination
of the BIT with Latvia, along with several other BITs, was instituted by Norway.*
Although that case was decided in Norway'’s favour (the tribunal found that it did
not have jurisdiction over Svalbard), annulment proceedings are as of writing
ongoing.™ It is speculated that Latvia could possibly initiate proceedings before
the International Court of Justice (hereinafter — 1CJ).*? Other investors have
even instituted proceedings against third states, such as Spain, alleging
breaches of the fair and equitable treatment (hereinafter — FET) and full
protection and security (hereinafter — FPS) standards, consequent of Spain
withdrawing snow crab licences near Svalbard in alleged fear of diplomatic
reaction from Norway.

The applicability of the Svalbard Treaty, and in particular the equal rights
provisions of Articles 2 and 3, beyond the territorial waters is not just an
interesting theoretical problem. Presently, three issues highlight a practical
difference of the Treaty's application, each forming the subject of actual or
potential dispute. These issues are: the exploration for and exploitation of oil
and gas; the exploitation of snow crab; and Norway’s exercise of jurisdiction in
the FPZ. The first two matters are related to Svalbard’s continental shelf and the
third concerns the FPZ established from the archipelago. If the Treaty applies to
these areas, the contracting parties would have the right to exploit resources in
mentioned zones. So, there is a clash of competing interests. Norway wants to
preserve the sea resources for itself; at the same time some other contracting
parties wish to exploit them.

Moreover, rapid ice melt and conditions of global warming, together with
technological advances and increasing accessibility of the resources, have
awakened competing interests.

https://rett24.no/articles/ordlydsfortolkning-av-traktater--kommentar-til-snokrabbedommen.

®  SIA North Star v Kingdom of Norway, [2023] ICSID Case No ARB/20/11, Notice of Dispute.

10 Exchange of notes constituting an agreement between Norway and Latvia regarding the
termination of the Agreement between Norway and Latvia on the mutual promotion and protection
of investments (Norway—Latvia) (27 March 2023).

1 See SIA North Star v Kingdom of Norway, [2024] ICSID Case No ARB/20/11, Request for

Annulment.
2 Ulfstein, G. (2023, 21 March) Sngkrabbesaken avklart av Hayesterett — Haag neste? (English:
Snow Crab case determined by the Supreme Court — Hague next?). Rett24.

https://rett24.no/articles/snokrabbesaken-avklart-av-hoyesterett--haag-neste.
Igor Smirnov v Spain, [2023] UNCITRAL, Notice of Investment Dispute.

95


https://rett24.no/articles/snokrabbesaken-avklart-av-hoyesterett--haag-neste
https://rett24.no/articles/ordlydsfortolkning-av-traktater--kommentar-til-snokrabbedommen

The aforementioned demonstrates the relevance of the issue. However, this
paper does not seek to unpack the extent of the rights or the merits of any
potential claims but is limited to determining the geographical scope of the
equitable regime. Thus, this study addresses the following research question:
“What is the correct interpretation of the Svalbard Treaty as to its applicability
beyond the territorial waters?”.

In the scholarship analysed, no one questions the application of the Vienna
Convention on the Law of Treaties (hereinafter — VCLT, the Convention)
provisions to the Svalbard Treaty. Authors, as well as international courts, apply
the VCLT provisions (@rebech, 2017, pp. 53-58; Jensen, 2020, pp. 82-107). For
example, while recognising that the VCLT does not formally apply to the Treaty,
G. Ulfstein considers that it largely declares pre-existing customary international
law (Ulfstein, 1995, p.72), relying on statements of the 1CJ.** One point where
G. Ulfstein departs from the VCLT is the role of preparatory works to treaty
interpretation, which he considers relevant (Ulfstein, 1995, p. 75). Moreover, two
contrary positions were identified in the analysed scholarship. The first position
emphasises restrictive interpretation, relying on the literal meaning of the words
at the time of the Treaty conclusion (Rossi, 2015, p.99; @rebech, 2017, p.71).
The second one stresses the object and purpose of the Treaty and its context. It
argues that the geographical scope of the Treaty should be interpreted
dynamically and adjusted to the developments of the law of sea, such as
creation of EEZs and continental shelf (Rossi, 2015, p. 99).

These contrary positions are sometimes based on opposite premises, which
are asserted with little support in regard to key issues, e.g. it is asserted that the
term “territorial waters” is specific and generic in different sources. This study
will analyse the validity of these premises, thus filling the gaps and expanding
on previous research. That said, the existing scholarly debates pay little
attention to the principle of systemic integration or ecological matters.

The objective of this article is to conceptualise how the Treaty’s geographical
scope should be interpreted in the light of the modern development of
international law. To fulfil this objective, the historical method is used, as well as
the comparative method, and an interdisciplinary approach. The historical
method is needed to understand the intentions of the parties by examining
preparatory documents and circumstances of the conclusion of the Treaty in
order to establish its possible interpretation. The comparative method is used to
compare the Svalbard legal regime with other legal regimes. An interdisciplinary
approach is used to understand the ecological problems and geopolitical
background of the Treaty.

14 Arbitral Award of 31 July 1989 (Guinea-Bissau v Senegal), [1991] I.C.J. Reports, 1991, p. 53, at
p. 70; Case Concerning the Territorial Dispute, [1994] 1.C.J. Reports, 1994, p. 6 at pp. 21-22.
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The paper consists of three parts. Part 1 is dedicated to theoretical issues of
the Treaty interpretation in an intertemporal context. Part 2 is dedicated to the
interpretation of the Treaty term “full and absolute sovereignty”. Part 3 is
dedicated to the interpretation of the term “territorial waters”.

1. Rules applicable to the interpretation of the Treaty of Svalbard

1.1. General remarks

In resolving a dispute between states and other subjects of international law, it is
often necessary to interpret provisions of the agreement that underlies the
dispute. Questions of interpretation arise and cause considerable controversy
when interpreting a treaty concluded at the beginning of the XX century. When
the Svalbard Treaty was signed, the law of the sea was at an early stage of its
development. It must be recognised that the temporal aspect of interpretation is
relevant, which is expressed in evolutionary, or dynamic, interpretation. The
guestion of whether the provisions of a treaty can be interpreted in accordance
with the understanding of the terms at the time of its conclusion (static
approach), or whether the interpretation should consider the evolution of
international law and the modern understanding of the terms used (evolutionary
approach) is also relevant to the Treaty under consideration.

Interpreting law is never an abstract exercise (Dworkin, 1982, p.179).
Interpretation is always about giving meaning to the rule, obligation or right
concerning existing or potential facts. It is about giving a flash to a particular set
of norms and words in order to make them apply or not to certain facts (Dworkin,
1982, p. 180). For the interpreter, the question is whether the facts at hand come
within the purview of the rule. Such questions make it necessary to read within
the words used to phrase the rule and somehow see whether the facts are in it
and are covered by those words. Very often various credible interpretations are
possible, and a choice between them will have to be made; rather, a choice that
reflects preferences often outside the law will be reasoned and justified
according to legal parameters, notably on the basis of the rules of interpretation
(Lekkas & Merkouris, 2022, pp. 187-188).

Treaties are always the result of compromises. As stated by P. Allott:
“treaties are disagreements reduced to writing” (Allott, 1999, p. 43). That writing
sometimes obscures various understandings because the drafters have opted
for so-called constructive ambiguities (Singer, 2020, p.307) to reach
an agreement. Consequently, the same questions about the purpose of what
has to be achieved through interpretation will arise. It is about faithfully finding
the original intent of the author of the rule at the time the rule was designed, or
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about discovering the rule’s purpose and what it should achieve (Dorr &
Schmalenbach, 2018, p. 560).

1.2. Applicability of the VCLT

Returning to the question of interpretation in general, the rules of interpretation
codified in the VCLT come to mind. The VCLT was adopted in 1969 and entered
into force in 1980, i.e. much later than the conclusion of the Svalbard Treaty in
1920. Article 4 of the VCLT excludes its formal application to treaties concluded
before 1980. Therefore Articles 31-33 VCLT are not formally applicable to
the Svalbard Treaty.

Despite this, many international courts and tribunals today apply the rules of
Articles 31-33 VCLT without considering the absence of a retroactive factor.
For example, the ICJ recognised the provisions of these articles as rules of
customary international law that existed prior to codification in the VCLT. In the
dispute between Libya and Chad, the Court applied the rules of interpretation
from the VCLT to the 1955 treaty.® And in the Advisory Opinion on the Legal
Consequences of the Construction of a Wall in the Occupied Palestinian
Territory (2004), the ICJ explicitly referred to Articles 31 and 32 of the VCLT
when interpreting the Fourth Geneva Convention of 1949.16

In the Arbitral Award of 31 July 1989 the ICJ stated that: “Articles 31 and 32
of the Vienna Convention on the Law of Treaties <...> may in many respects be
considered as a codification of existing customary international law on
the point”.'” In Kasikili/Sedudu Island, Article 31 of the VCLT was directly applied
to a treaty dated back to 1890.®

Therefore, these rules should apply not only to pre-1980 treaties, but also to
states that are not parties to the VCLT, such as the United States and France.
For example, France, while recognising that Articles 31 and 32 constitute the
customary law in force, raises the possibility that the customary rules might
differ somewhat from the provisions of the VCLT in their application or content.®

The individual elements of Articles 31-32 were present in case law when the
Svalbard Treaty was concluded in 1920. In Interpretation of Article 3,
Paragraph 2, of the Treaty of Lausanne (1925), it was said by the Permanent

15 Territorial Dispute (Libya v Chad), [1994] Judgment, 1.C.J. Reports 1994, p. 6, para 41.

16 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, [2004]
Advisory Opinion, I.C.J. Reports 2004, p. 136, para. 94.

17 Arbitral Award of 31 July 1989 (Guinea-Bissau v Senegal) [1991] 1.C.J. Reports 1991, p. 53,
para 48.

18 Kasikili/Sedudu Island (Botswana v Namibia), [1991], Judgement, I.C.J. Reports 1999, p. 1045.

1 Audit of Accounts Between the Netherlands and France in Application of the Protocol of
25 September 1991 Additional to the Convention for the Protection of the Rhine from Pollution by
Chlorides of 3 December 1976 (Netherlands v France) [2004] 25 RIAA 267. Award of 13 May
2014. Para. 57.
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Court of International Justice (hereinafter — PCIJ) in its 1925 advisory opinion
that: “[tlhe Court must, therefore, in the first place, endeavour to ascertain from
the wording of this clause what the intention of the contracting Parties was”.
On non-textual elements it was stated that it “can only concern the Court in so
far as they are calculated to throw light on the intention of the Parties at the time
of the conclusion of that Treaty (emphasis added)”.? In Polish Postal Service in
Danzig, it was stated that “it is a cardinal principle of interpretation that words
must be interpreted in the sense which they would normally have in their
context, unless such interpretation would lead to something unreasonable or
absurd”.?! In the Lighthouses case: “[w]here the context does not suffice to show
the precise sense in which the Parties to the dispute have employed these
words in their Special Agreement, the Court, in accordance with its practice, has
to consult the documents preparatory to the Special Agreement, in order to
satisfy itself as to the true intention of the Parties”.??

Nevertheless, despite this widespread recognition and endorsement of
the interpretative rules in the VCLT as international custom, it is better to take
a cautious approach to the issue, thinking critically and paying particular
attention to the historical background. Examining the historical development of
interpretative approaches reveals that, at the time of the 1920 Svalbard Treaty,
there was no single universally accepted interpretative approach. Instead, there
was a struggle between two main approaches — subjective (intentional) and
objective (textual), reflecting the lack of established norms (Dorr &
Schmalenbach, 2018, p. 560).

Interestingly, the geographical scope of the Svalbard Treaty in the context of
rights to exploit resources on the continental shelf beyond the territorial waters
of the archipelago was recently considered by the Norwegian Supreme Court.?®
The Court drew attention to the fact that the international law of the sea has
changed considerably since the treaty was concluded, citing the provisions of
the UNCLOS which establish the modern limits of the territorial sea (up to 12
nautical miles), the exclusive economic zone and the continental shelf. The
Court therefore proceeded from the fact that the provisions of the Svalbard
Treaty must be interpreted in the light of contemporary norms, considering the
object and purpose of the Treaty, as well as the subsequent practice of the
parties. In doing so, the Court referred to Articles 31 and 32 VCLT as universal

2 Interpretation of Article 3, Paragraph 2, of the Treaty of Lausanne, [1925] Advisory Opinion, P.C.I.J.
Series B No. 12, p. 24.

2 Polish Postal Service in Danzig, [1925] Advisory Opinion, P.C.1.J. Series B, No. 11, p. 39.

2 Lighthouses in Crete and Samos (France v Greece), [1937] Judgment, 1937, P.C.1.J. Series A/B
No. 71, p. 94.

3 See Sia North Star Ltd. v. The State of Norway [2023].
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principles of interpretation that allow an evolutionary interpretation of “generic”
Treaty terms such as “territorial waters”.

1.3. Approaches to treaty interpretation before 1920

The subjective approach focused on identifying and realising the intentions of
the parties to the treaty. According to this approach, the purpose of
interpretation was to ascertain what the parties had in mind when they
concluded the treaty and what obligations they intended to assume (Johnstone,
1991, p. 373). This approach emphasised the preparatory materials (travaux
préparatoires) and the circumstances of the conclusion of the treaty (Dorr &
Schmalenbach, 2018, p.565). Thus, the parties could rely on records of
negotiations, diplomatic correspondence, and even the geopolitical environment
in general for their interpretation. Proponents of the subjective approach argued
that a treaty was the expression of the agreed will of the parties, and it was that
will which should be the determining factor in the treaty interpretation (Dothan,
2018, p. 768). For the Svalbard Treaty this would mean examining negotiation
protocols to understand how the parties saw “archipelago neutralization” and
“equal access to resources”.

By contrast, the objective approach prioritised the text of the treaty.
According to this approach, the intentions of the parties were to be derived
primarily from the text of the treaty rather than from external sources (Jonas &
Saunders, 2010, p. 577). The basic idea is that the text of the treaty is the most
reliable expression of the parties’ intentions. According to this approach,
interpretation should be based on the ordinary meaning of the terms used. Once
a treaty is concluded, its text takes on an “objective existence” separate from the
subjective intentions of the parties (Jonas & Saunders, 2010, p. 597). Therefore,
balancing Norwegian sovereignty with the collective interests of other states
requires consideration of developments in international law.

Referring to the historical context of codification, the first attempt was the
Harvard Draft Convention on the Law of Treaties, which was written at Harvard
Law School and published in 1935.2% A third approach was then proposed that
was sought to balance the first two. It recognised the importance of both the text
of the treaty and the intentions of the parties, and took into account the purpose
and object of the treaty. However, the Harvard Draft came fifteen years after
the Svalbard Treaty.

In the Greco-Bulgarian Communities case (1930), when interpreting
the 1919 Treaty, the PCIJ relied on the object and purpose (“the aim and

2 Report on the Law of Treaties by J.L. Brierly, Special Rapporteur [1950] A/CN.4/23 Extract from
the Yearbook of the International Law Commission: 1950, vol. Il. p. 225.
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object”) of the treaty, “[i]f that had been its meaning, the Convention would have
been in conflict with the object which it was designed to achieve, namely, to
facilitate emigration as much as possible”.®

When the Svalbard Treaty was concluded at the beginning of
the XX century, there was no single universally accepted approach to
the interpretation of international treaties. International law was in the process of
development, and different legal traditions favoured different methods of
interpretation. In the continental European tradition, especially the French and
German schools of international law, the subjective approach often prevailed.
The Anglo-American tradition, on the other hand, paid more attention to the text
of the treaty, corresponding to an objective approach. An analysis of
the international practice of that period shows that both approaches were used
depending on the circumstances of a particular case.?® The PCIJ has been
flexible in its practice in the choice of means of interpretation.?”

1.4. Evolutionary interpretation of the Treaty of Svalbard

International treaties, as a basis for regulating interstate relations, often face
challenges caused by the dynamics of technological progress, globalisation and
changing social values. Evolutionary interpretation, which allows treaties to be
interpreted in the light of contemporary realities, has emerged as an answer to
this problem. But its application is now controversial: is it an instrument of
progress or a threat to the stability of international law?

Neither Article 31 nor Article 32 of the VCLT mentions the temporal aspect of
interpretation. Historically, the International Law Commission (hereinafter —
ILC) decided that linking interpretation to time is unnecessary — it was obvious
and clear that a rule was to be interpreted at the time of its formulation, it was
quite clear and already covered by the principle of good faith. So, there was no
need for contemporaneity (Dérr & Schmalenbach, 2018, p. 572).

Moreover, evolutionary interpretation should be distinguished from
evolutionary methods of interpretation. Thus, article 31 of the VCLT contains
methods that are themselves dynamic, such as subsequent agreements or
subsequent practice. Practice shows that these methods, although dynamic in

% Greco-Bulgarian “Communities” [1930] Advisory Opinion, P.C.1.J. Series B. No 17, p. 22.
% Exchange of Greek and Turkish Populations, [1925] Advisory Opinion, P.C.l.J. Series B No 10,
p. 20.
27 Competence of the ILO in Regard to International Regulation of the Conditions of the Labour of
Persons Employed in Agriculture [1922], Advisory Opinion, P.C.1.J. Series B No 2, p. 23;
SS “Wimbledon” (United Kingdom v Japan), [1923] P.C.1.J. Series A No 1, p. 23 and 25-28.
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nature, can be used in practice for static interpretation and interpretation of
provisions to clarify the meaning at the time of their conclusion.?®

However, the relationship between the VCLT and the evolutionary method of
interpretation is the subject of debate in the literature. Some authors believe that
the indication in Article 31 VCLT on the necessity to interpret according to the
subject matter and purposes already implies a dynamic character (Kovalenko,
2018, pp. 93-96). Evolutionary interpretation relies on the idea that the “ordinary
meaning” of terms can change over time, especially if they are open-ended or
technology-dependent. On the contrary, others point out that dynamic
interpretation is a tool for interpretation of the European Convention on Human
Rights and has nothing in common with the VCLT (Smbatyan, 2019, p. 28).
The evolutionary method of interpretation is therefore an institution in its own
right, given its active application by international judicial bodies. The VCLT does
not expressly enshrine this method, although judges in their decisions have
expressly referred to its provisions when using it.

“Evolutionary” interpretation seeks to establish the meaning of a treaty at the
time of its interpretation, and one of the key aspects is the concept of generic
terms. Generic terms are terms the meaning of which may evolve over time, as
opposed to static terms with the meaning fixed at the time of the agreement
formation (Vidigal, 2021, pp. 203—-219).

In practice, this notion was first articulated by the European Court of Human
Rights (hereinafter — ECtHR) in Tyrer v. UK* and subsequently developed in
detail in Marckx v. Belgium: “the Court recalls that the Convention must be
interpreted in the light of contemporary conditions”.*® In these cases, it is very
clear that lex ferenda (modern human rights standards) prevails over the
historical context (lex lata). In most cases, the ECtHR expands existing
provisions.

The evolutionary method has indeed become a kind of “wand-keeper” that
keeps old international treaties from losing their relevance. The criteria for
determining whether a term is generic are not always clearly defined in
international law. However, based on the jurisprudence of international courts
and tribunals, the intention of the parties, the nature of the treaty (whether it is
long-term), the object and purpose of the treaty, and the nature of the term itself

% Corfu Channel (United Kingdom of Great Britain and Northern Ireland v. Albania), [1949] I.C.J.
Reports p. 4, at p. 25.

2 Tyrerv. UK, [1978] ECtHR App no. 5856/72.

30 Marckx v. Belgium, [1979] ECtHR App no 6833/74, para 41.
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can be distinguished,® as some terms are themselves more open-ended, e.g.
about technical or scientific concepts.®?

In the context of the Svalbard Treaty, the terms “territorial waters” and “full
and absolute sovereignty” are potentially generic. The question is whether they
should be interpreted according to their meaning in 1920 or their contemporary
meaning. The term “territorial waters” is particularly interesting given that
the concept of maritime zones has changed significantly since 1920. At that
time, territorial waters generally extended 3-4 nautical miles from the coast.
However, today, international maritime law recognises a territorial sea up to
12 nautical miles wide, as well as additional zones such as EEZ and
the continental shelf.

If a dynamic approach is taken, it may better fit the object and purpose of
the Treaty, especially when viewed in the context of the current environmental
realities of the Arctic. For example, the introduction of EEZ was a response to
overfishing and the need to conserve marine resources, which is within the spirit
of the Treaty.

1.5. Systemic integration

The principle of systemic integration, enshrined in Article 31(3)(c) of the VCLT,
requires that “any relevant rules of international law applicable in the relations
between the parties” be taken into account in interpreting an international treaty.
Its essence is to ensure the coherence of the legal system integrating
specialised norms into the general context of international law. The idea of
systemic integration can be traced back to the works of Grotius and Vattel, who
proposed to consider treaties in the context of general principles of law.* By the
middle of XX century, the Institute of International Law (French: Institut de Droit
International) and the ILC developed an approach whereby interpretation should
take into account not just principles, but also “rules” of international law,
including custom and treaty obligations. This was reflected in the final version of
the VCLT, in which the term “rules” replaced the narrower “principles”,
broadening the range of sources to be taken into account.

It can be argued that this principle did not exist in 1920 in the same wording
as that found in the VCLT. Still, it was applied in a number of pre-VCLT cases. It
was indicated that, when interpreting a treaty account should be taken of its

31 Dispute Regarding Navigational and Related Rights (Costa Rica v Nicaragua), [2009] Judgment,
1.C.J. Reports 2009, p. 213.

%2 Aegean Sea Continental Shelf (Greece v Turkey), [1978] Judgement, I.C.J. Reports 1978, p. 3.

% Merkouris, P. (2020, August). The Principle of Systemic Integration. MPEiPro.
https://opil.ouplaw.com/display/10.1093/law-mpeipro/e2866.013.2866/law-mpeipro-e2866
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wider “normative environment”.?* The normative environment is also relevant in
the present case.

2. Interpretation of the “full and absolute sovereignty” provisions of
the Svalbard Treaty

2.1. Some conclusions from the previous part

This research on the general questions of treaty interpretation gives us a clue:
most of the authors are mistaken in their argumentation, since the scheme of
interpretation introduced in the VCLT was not a rule of customary international
law prior to its adoption, and it cannot be used to interpret the Svalbard Treaty.

Interestingly, it was Russian authors who tended not to use the VCLT in their
interpretation of the Treaty. Russian doctrine generally does not refer to
the Convention in such instances. However, there were no explicit statements
that the VCLT rules were inapplicable to the Svalbard Treaty either
(Vylegzhanin, 2010, pp. 4-30; Poberezhnaya, 2010, pp. 316-324).

The approaches that influenced the VCLT wording were present at the time
the Svalbard Treaty was concluded. But which of them should be applied to it?
That is a difficult question. The signatory parties represented different types of
legal systems and different approaches to the interpretation of international law.
The UK and USA represented an objective approach, while France represented
a subjective one.

However, it may not be necessary to resolve this issue for the purposes of
the present study. If applying objective and subjective approaches brings
the same result, then the question of which approach is better is irrelevant. This
section will try to apply both approaches consequently to the notion of “full and
absolute sovereignty” to find out if there is a contradiction between their results.
If the results are the same, then there is no need to decide which one is “better”.
This article will also determine whether this term is a generic one and how
systemic integration principle affects the interpretation. But some preliminary
points are necessary first.

2.2. Terra nullius or res communis

It is usually stated that before the Treaty, Svalbard was a terra nullius (no man’s
land). This approach can be supported by the agreement between Norway and

3 ILC. (2006, April 13). Report on Fragmentation of International Law. A/CN.4/L.682 paras 415.
https://docs.un.org/A/CN.4/L.682
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Russia of 1872,% where the term was expressly mentioned, or the preparatory
work for the 1920 Svalbard Treaty, where the archipelago was also described as
no man’s land.*® Some authors take this assumption (Churchill, 2022, p. 544).
Itis also reflected in the ruling of the Norwegian Supreme Court of 2023.%
However, some scholars deny the validity of this approach and claim that
Svalbard was a res communis (common thing) before the conclusion of the
1920 Treaty. The key difference between the two concepts is explained by
G. Ulfstein. According to him, sovereignty over terra nullius may be acquired
by occupation, whereas res communis cannot be the object of occupation
(Ulfstein, 1995, p. 37).

What is terra nullius? The ICJ described it in its Advisory Opinion on
Western Sahara as a territory belonging to no one.*® According to @rebech, the
core characteristic of terra nullius is lack of governmental regulation.®® However,
the question arises: was the notion of terra nullius understood in the same way
at the beginning of the XX century as it was later (Rossi, 2015, p. 120)?

One thing is clear: the legal regime of Svalbard prior to the Treaty
differentiated from today’s “traditional” understanding of terra nullius. There are
at least two arguments for this position. Firstly, the archipelago’s legal regime
was established by the agreement between Russia and Norway, concluded in
1872 by the exchange of letters. It stated that the archipelago shall remain
the terra nullius territory. But also, it recognised the equality of the rights of
citizens of both parties in their ability to conduct economic activities and
scientific research on the island (Dekanozov, 1966, p. 7). So, it cannot be said
that there was no existing legal regime in Svalbard. Nor that no governmental
authority was exercised under this territory, since the creation of a legal regime
demands the exercise of certain state powers. Secondly, some states
recognised Norwegian sovereignty over the archipelago before the Treaty was
concluded but during the period of its preparation (for example, Denmark) (Fife,
2004, p. 182).

Before the Treaty, the legal regime of the Svalbard archipelago can be
described as res communis, rather than the traditional terra nullius. The features

% Agreement in the form of exchange of diplomatic notes between Russia and Sweden — Norway
1871-1872. In A.N. Vylegzhanin & Y.K. Zilanov, Spitsbergen: legal regime of adjacent marine
areas. SOPS, 2006. P. 100-105.

% Report of the Spitsbergen Commission to the Supreme Council of the Peace Conference
(5 September 1919) in Papers Relating to the Foreign Relations of the United States (1946).
The Paris Peace Conference. 1919. Vol. VII. United States Government Printing Office,
Washington. Appendix B to HD, from the Notes of a meeting of the Heads of Delegations of the
Five Great Powers held in M. Pichon’s Room at the Quai d'Orsay, Paris, on Thursday 25, 1919, at
10:30 a.m.). https://history.state.gov/historicaldocuments/frus1919Parisv08/d19

37 Sia North Star Ltd. v. The State of Norway, [2023] para 132.

% Western Sahara, [1975] Advisory Opinion, 1975 I.C.J. Reports p. 12, at paras. 38, 79.

3 @rebech, P. (2015, July) The “Long-Arm” Reach of the Svalbard Treaty?. EXPRESSO, p. 9.
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of res communis can be found in the concluded Treaty itself. It creates an
“equitable regime” and provides for the equal rights of all contracting parties to
conduct scientific research and economic activities. Such a regulatory
framework makes the Svalbard Treaty regime somewhat similar to the regime of
existing global commons.

Some conclusions can be derived from analysis of the applicability of terra
nullius concept to Svalbard before the Treaty conclusion. Since the existing
regime was established by the Treaty, in case of its denunciation the sovereignty
of Norway over Svalbard can be questioned (Vylegzhanin & Zilanov, 20086,
p. 35). Moreover, the sovereignty of Norway over Svalbard is not only a right,
but also a duty. Norway is not able to transfer its sovereign rights under the
Treaty without the consent of the other parties. Indeed, it is also an economic
duty, since Svalbard itself does not generate any material profits, neither for
Norway nor for Russia (Jensen, 2020, p. 86).

Also, this historic background can shed some light on the intention of
the parties in establishing Norwegian sovereignty. The signatory parties required
some regulatory authority to exercise effective control over the archipelago.
Before the First World War (hereinafter — WW]1), the possibility of joint authority
of contracting parties was discussed at a number of conferences. After WWI and
the fall of the Russian Empire, Norway basically proposed itself as a regulatory
authority, but the option of joint administration was still discussed and later
rejected.*®

Effective control was necessary because economic activities were already
being carried on the archipelago. There was even a case of civil unrest (Rossi,
2015, p. 126). It was clear that existing personal jurisdiction over their nationals
could no longer satisfy the contracting parties. But the signatory states wanted
to exercise equal access to the resources of Svalbard and its territorial waters.
This is reflected not only in concrete rights, provided by the text of the Treaty,
but also in the notion of “equitable regime” mentioned in the preamble. It is also
reflected in the fact that sovereignty over Svalbard is not just a right of Norway
but its duty. The later analysis will reinforce this position.

2.3. Full and absolute sovereignty

There is a need to proceed to the notion of “full and absolute sovereignty” in
the Treaty text. Norway's Supreme Court in the mentioned ruling of 2023 held
that the “recognition” of sovereignty implies that Norway has the same
sovereignty over the archipelago Svalbard as states have over their territory
according to international law. The Court stated: “...High Contracting Parties

4 Report to the Supreme Council of the Paris Peace Conference of 5 September 1919.
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have recognised Norway’'s full and absolute sovereignty subject to the
conditions imposed on Norway under the provisions of the Treaty...
the reservation does not limit Norway's sovereignty as such, but Norway is
obliged, in its exercise of power, to respect the rights that the nationals of
the High Contracting Parties are ensured under the Treaty. Other limitations on
Norway’s exercise of sovereignty cannot be derived from the Treaty”.*
The Court also considered that no general rule of equity for all contracting
parties can be found in the Treaty.> So, contracting parties’ right to equality
must derive from the individual provisions of the Treaty.*®

This judgement represents a shift in the attitude of Norwegian courts, which
previously sought to evade the question of the geographical scope of the
Svalbard Treaty.** Some scholars also share this view. The Treaty speaks for
itself. If the sovereignty of Norway is indeed full and absolute, then any
limitations to it shall be interpreted restrictively. Any restriction as to the powers
of Norway must be explicitly stated in the text of a treaty (Jrebech, 2017, p. 82).

However, there are a number of sources in favour of another position. Some
argue that Norway was not granted full and absolute sovereignty. It is stated that
Norway was given conditional, shared or limited sovereignty (Ayaydin, 2024,
p. 273). Such a concept of sovereignty differs significantly from the traditional
one. In that case, sovereignty is not created by occupation or, broadly, by social
contract. It is created by the multilateral agreement. But in that case, there are
certain conditions of sovereignty. However, if sovereignty has certain conditions,
established externally (not by the state or its people), it is not possible to argue
that it is “full and absolute”. The Westphalian concept of sovereignty requires
non-interference with internal affairs of the state (Ayaydin, 2024, p. 271). In the
present case, what is meant under internal affairs very much depends on
external factors. Interestingly enough, the term “vilkar’ (“conditions”) is also used
by the Supreme Court of Norway in its 2023 case.*®

The text of the Treaty also does not fit the notion of full and absolute
sovereignty. Despite the words about an “equitable regime” and the equal rights
of the nationals of all contracting parties, there are other limitations. For
example, no charge or restriction can be imposed on the exportation of any
goods of the nationals of the contracting parties, taxes, dues and duties levied
shall be devoted exclusively to the Svalbard and shall not exceed what is
required for the object in view. Also, the Treaty requires Norway to adopt

“1 Sia North Star Ltd. v. The State of Norway, [2023] para 135.

42 bid, Para 140.

4 Ibid, Para 140.

4 See Sia North Star Ltd. v. The State of Norway, [2019] Supreme Court of Norway. Judgement
HR-2019-282-S case no. 18-064307STR-HRET

% Sia North Star Ltd. v. The State of Norway, [2023] paras 91, 134.
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a special internal legislative act concerning Svalbard. So, the restrictions from
the Treaty concern not only equal access for nationals, but also legislative
capacity and questions of budget. With such limitations it is hard to say that
sovereignty over this territory is truly “full and absolute”. The same view can be
found in the preparatory documents of the Svalbard Treaty. During the
conference, the Italian representative stated that the notion of “full and absolute
sovereignty” is inaccurate as the sovereignty is limited by the stipulations of the
Treaty and the latter one creates new precedent. The novelty of this precedent
is that the archipelago is given on certain conditions (Gnatyuk, 1985, p. 248).

However, one could argue that, in a legal sense, sovereignty cannot be
limited. There is a strong doctrinal approach, that states sovereignty is itself full
and absolute. When the state gives out its jurisdictional powers to
an international organisation or another state, no limitation of sovereignty
occurs. It is just an exercise of sovereign powers, nothing more. In the political
and economic sense, sovereignty can be limited, but it cannot happen in the
legal field. The possession of equal sovereignty is a cornerstone of the modern
international legal system.

However, three points can be made in this regard. Firstly, there are a number
of cases when the subjects with limited sovereignty appeared in the international
legal framework (like the membership of Belarussian and Ukrainian Soviet
Republics in the UN during the Soviet era). Secondly, it is not necessary to
resolve this highly complex and theoretical question. For the purposes of the
present study, it is conceivable just to establish that sovereignty over Svalbard
differs in nature from the traditional Westphalian concept. With these
conclusions it is necessary to proceed to applying different approaches to
the Svalbard Treaty.

2.4. Objective approach

As mentioned earlier, the objective approach to a treaty interpretation focuses
more attention on the text of the treaty. Examination of the text of the Svalbard
Treaty has led to the conclusion that the sovereignty granted to Norway is not
full and absolute in the sense understood by Norway’s courts. The Treaty
establishes sovereignty subjected to its stipulations. The word stipulation can be
equated to the “condition”, and this was done by the Norwegian Supreme Court.
So, the treaty establishes a certain sui generis legal regime (Churchill & Ulfstein,
2010, p. 565), which provides for a limited scope of sovereign jurisdiction. It is
clear that sovereignty over Svalbard in its nature differs from the sovereignty
over other Norway's territory. But if the sovereignty across Svalbard is at its core
different from the sovereignty over the other territories, Svalbard cannot
“generate” any areas in which sovereign rights of the coastal state can be
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exercised. Such areas include continental shelf and EEZ, in the case of Norway,
FPZ. Nevertheless, this conclusion is incorrect. It would only be correct if
Norway did not possess any sovereignty over the archipelago. But this
assumption clearly contradicts the text of the Treaty. As stated in Article 1 of the
Treaty, Norway is vested with sovereignty over Svalbard. But this sovereignty is
conditional. If such sovereignty generates areas where sovereign rights of
Norway can be exercised under the modern development of international
maritime law, then such areas are subjected to the same conditions as the main
archipelago. These conditions include equal rights for the high contracting
parties with regard to the resources.

2.5. Subjective approach

As mentioned earlier, the subjective approach indicates that a treaty was the
expression of the agreed will of the parties, and it was that will which should be
the determining factor in its interpretation.

The state parties needed regulatory power over Svalbard. Due to historical
background, Norway was the closest available state at the moment of
the conclusion. And when a new legal regime of sea territories emerges, it is
logical that such regulatory power shall also possess its sovereign rights over
the archipelago. But contracting parties did not just vest Norway with sovereign
power over Svalbard, they saved themselves an equitable regime. Since in the
FPZ and continental shelf areas Norway acts as the regulating authority,
the Treaty's restrictions should also be applied to this territory. And these
limitations include equal rights for the contracting parties over the resources.

So, by applying both approaches, we come to the same conclusion. Norway
has a right to establish EEZ and claim the continental shelf from Svalbard, but is
required to provide an equitable regime for the contracting parties.

However, it can be argued that such outcome contradicts the principle which
requires a restrictive approach of any provision limiting the sovereignty of a state
(Fife, 2004, p. 190). There is evidence that such a principle existed at
the Treaty’'s conclusion. For example, it was applied by the PCIJ in
S.S. Wimbledon case.*® However, some judgements dispute its overall validity.*’
It is no coincidence that it was not included in the VCLT's principles of
interpretation.

That said, the sovereignty over Svalbard is because of its conditional nature
different from the sovereignty that was discussed in the Wimbledon case, for
example.

4SS “Wimbledon” (United Kingdom v Japan), [1923] P.C.1.J. Series A No 1, p. 24.
47 See Dispute Regarding Navigational and Related Rights (Costa Rica v Nicaragua), [2009]
Judgment, I.C.J. Reports 2009, p. 213, para 48.
109



2.6. Dynamic and static interpretation

Initially, it should be said that legal scholars address these concepts
instrumentally. For example, the Norwegian position was always considered as
“static”. But Andersen emphasised that regarding “full and absolute sovereignty”
the Norwegian approach is dynamic since Svalbard generates areas which were
not present in the international law in 1920 (Anderson, 2009, p. 381). Norwegian
courts have tended to say that there is little room for dynamic interpretation in
international law.*® @rebech used this concept to support the interpretation by
Norwegian authorities (drebech, 2017, p. 53). The Russian view is generally
considered as dynamic. However, neither the Russian state nor Russian
scholars have used this term to justify their approaches.

In the present study, it can be said that the interpretation of the notion of full
and absolute sovereignty is dynamic. From both the objective and subjective
approaches, it is seen that sovereignty over Svalbard generates new areas. But
these areas are subjected to the existing equal legal regime. It should be noted
that, by introducing the concept of conditional sovereignty (hidden by the words
of its full and absolute character), the parties vested Norway with the future
benefits of these concepts. But they also intended to restrict them by introducing
an equitable regime, which is evident from the text of the Treaty. Moreover,
a static approach does not benefit Norway because it can be argued that
Norway cannot establish any new zones from the archipelago since they were
not mentioned in the Treaty.

2.7. Systemic integration

Now let us turn to the principle of systemic integration. Much has been said
about the relations of the Svalbard Treaty with the UNCLOS. We will not
address the issue of sovereignty here, but it is worth touching on the normative
environment as to the ecological obligations of states under customary
international law.

Greenhouse gas (GHG) emissions, extinction of different species, global
warming, and other issues demand a clear answer from the international
community. These problems also affect Svalbard and the surrounding areas.
The huge potential reserves of oil and gas on the Svalbard continental shelf
pushes Norway to protect its interpretation of a Treaty. The same can be said for
fish and crab in these areas. But the circumstances also require a regulating
authority, which can effectively control any extraction. And from today’s
perspective, the most effective authority in this case is Norway.

% NOAS v. The State of Norway, [2017] Supreme Court of Norway. Judgement. HR—2017-569-A
case no. 2016/1379, para. 44.
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Moreover, non-discriminatory use of such resources also benefits ecology.
This assumption initially may sound absurd. However, ecologists are calling for
the ban on oil and gas extraction on Svalbard’s continental shelf. It is considered
a great step forward in the fight with GHG emissions. Snow crab is a sedentary
species that is legally “attached” to the continental shelf. However, in the case of
the mentioned zones, it is an alien species that endangers other species.
Non-discriminatory fishing could improve the current ecological situation. As to
the FPZ, its regulations, at least formally, were always applied on
non-discriminatory basis (Churchill, 2022, p. 546). This practice also supports
the conclusions of this section of the paper. Equal access for the state parties to
the areas that Svalbard generates would benefit the ecological situation in
the region.

So, from the interpretation of the notion of full and absolute sovereignty, it is
possible to say that Norway has the right to create an EEZ and continental shelf
from Svalbard but is obliged to grant an equitable regime within these areas.

3. Interpretation of the “territorial waters” provisions of the Svalbard
Treaty

3.1. Introductory remarks

In the Snow Crab Il case, the Norwegian Supreme Court applied Article 31 of
the VCLT, claiming that “[tlhe interpretation must start with the words chosen by
the parties, because these are considered to express most clearly what they
have agreed upon”.® The court’s application of Article 31, which gave primacy
to the text itself without giving effect to good faith, the object and purpose, has
been subject to criticism. Former Justice of the Norwegian Supreme Court,
J. Skoghgy, questioned the sufficiency of a textual primacy (“ordinary meaning”)
in construing the common intent of the parties regarding issues which
the parties could not possibly have contemplated, such as the development of
the EEZ.* In light of this, he considers as flawed interpretation based purely on
the ordinary meaning of the terms, when the Supreme Court itself asserted that
“[tlhe parties had no basis for anticipating the developments of maritime law that
occurred in the second half of the XX century, which expanded the coastal
state’s rights in the maritime areas”.>* Therefore, J. Skoghgy considers that “the

4 Sia North Star Ltd. v. The State of Norway, [2023] paras. 111, 116 and 125.

%0 Skoghgy, J. (2023, 23 March). Ordlydsfortolkning av traktater — kommentar til sn@krabbedommen
(English: Textual interpretation of treaties — comment on the Snow Crab decision. Rett24.
https://rett24.no/articles/ordlydsfortolkning-av-traktater--kommentar-til-snokrabbedommen

1 Sia North Star Ltd. v. The State of Norway, [2023] para. 193.
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centre of gravity” in an interpretation of the common intent of the parties in such
cases must necessarily lie with good faith and the object and purpose.

This is particularly applicable to the evolutionary interpretation of the
geographical scope of the Svalbard Treaty, given that the parties necessarily
knew that the meaning of the generic terms used in the Treaty would evolve
over time. As the ICJ stated in the Navigational and Related Rights, where a
treaty has been entered into for a very long period or is “of continuing duration,
the parties must be presumed, as a general rule, to have intended those terms
to have an evolving meaning”.%?

Moreover, as a matter of historical context, the territorial sea has not been
defined, particularly in respect of Norway, where the extent of the territorial sea
was last modified in 1812, and had been repeatedly altered before that (Kent,
1954, p. 552).

3.2. Objective approach

Initially, the common understanding of "territorial waters" implies that, especially
for today's readers, this term could reasonably cover both the territorial sea,
extending 12 nautical miles from the coast, and internal waters.>®* However,
under the contemporary treaty law, the ordinary meaning is only decisive as far
as it expresses the genuine intent of the parties (Jennings & Watts, 2008,
p. 1271). As established, contemporary practice was to analyse the objective of
a treaty, in addition to whether the result was reasonable (good faith).

The Treaty preamble says the following (emphasis added): “[d]esirous, while
recognising the sovereignty of Norway over the Archipelago of Spitsbergen,
including Bear Island, of seeing these territories provided with an equitable
regime, in order to assure their development and peaceful utilisation”.>* In the
construction of the preamble, the primary objective expressed is to create an
equitable regime. The word “desirous” is directed at “of seeing these territories
with an equitable regime”, and for the stated purpose (“in order to”) of assuring
the development and peaceful utilisation. The recognition of sovereignty exists
as a separate clause, i.e. not the target of “desirous”, and is to be regarded
independently. The Treaty therefore desires to establish an equitable regime,
while also recognising Norway'’s sovereignty. In that sense, the primary objective
of the Treaty appears to be the establishment of an equitable regime. At the very

%2 Dispute Regarding Navigational and Related Rights (Costa Rica v Nicaragua), [2009] para. 66.
5 See Interpretation of Article 3, Paragraph 2, of the Treaty of Lausanne, [1925] and Polish Postal
Service in Danzig, [1925].
For contemporary application of preamble, see Competence of the ILO in regard to International
Regulation of the Conditions of Labour of Persons Employed in Agriculture (Advisory Opinion),
[1922] P.C.1.J. Series B No 2/3, p. 25.
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least, the establishment of an equitable regime ranks equally to the recognition
of sovereignty.

The term “equity” refers to equal access, as evidenced by the substantive
provisions in which the word “equal” or its equivalents are always used in
conjunction with equal access to territories, territorial waters, waters, or similar.>®
"Access” expressly refers to both mineral rights and fish,*® suggesting that
the equitable regime is intended to apply to both the subsoil and the waters of
the territorial sea.

The grant of sovereignty is intrinsically linked with the establishment of
the equitable regime. The Treaty is a bargain: Norway gets sovereignty, while
everyone else gets equal access. When read as a whole, it is difficult to justify
separating the scope of sovereignty from that of the equitable regime. The rights
in Articles 2 and 3 of the Treaty are relevant to the territory, territorial waters,
the continental shelf and to the EEZ. An evolution of Norway’s sovereignty
without a corresponding evolution of the equitable regime is therefore contrary
to the Treaty understood according to the objective approach.

3.3. Subjective approach

The Norwegian Supreme Court also referred to the preparatory works of the
Treaty.” Without drawing any significant conclusions, it considered that
preparatory works were generally supportive of a freezing of the geographical
scope of the equitable regime according to 1920 borders. It was also pointed out
that the equitable regime was without any reservations, indicating a
considerable willingness of Norway in affording them, suggesting that it would
also have accorded rights in the EEZ had it been relevant (Churchill & Ulfstein,
2010, p. 575). The first matter appears to relate to the extent of the equitable
regime rather than to its geographical scope, and therefore does not inform the
issue any more than what is already expressed or implied in the Treaty.
The second matter appears more relevant, but is also limited, as it does not
equate to Norway's actual consent. As with the interpretation of the Treaty, the
lack of a contemporary basis for anticipating developments limits the
conclusions which may be drawn from the analysis of the preparatory works.
The intentions behind the Treaty®® were to: (i) clarify the sovereignty of
Svalbard, and (ii) preserve the preexisting rights enjoyed in the terra nullius and
on the high seas. Were the equitable regime not to apply to the high seas,

% Treaty recognising the sovereignty of Norway over the Archipelago of Spitsbergen, including Bear
Island [1920], Articles 2, 3, 8.

5% Ibid, Article 7.

57 Sia North Star Ltd. v. The State of Norway, [2023], para 131.

See Polish Postal Service in Danzig [1925]
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granting Norway full sovereignty, the result would be a considerable reduction in
the Parties' rights compared to their pre-treaty entitlements, suggesting
an unreasonable aim for the beneficiaries of the equitable regime. At the same
time, it may not be fair to automatically assume Norway as consenting to a wide
geographical scope, considering that it could also conceivably have benefitted
from leaving the territory as terra nullius in the long term, in the way of future
claims or regimes over the territory.

Furthermore, as the claimant in Snow Crab Il argued,*® contrary
interpretation would lead to an anomalous result: Norway would have greater
rights within the EEZ than in the territorial sea of 12 nautical miles itself, which
directly contradicts the general modern regime expressed in the UNCLOS.
Although all Contracting Parties to the Svalbard Treaty are not parties to the
UNCLOS, it is unlikely that the parties intended to establish a permanent regime
which would be opposite to future developments in international law.

To conclude, both objective and subjective interpretations contain certain
elements pointing to either direction. The conclusion of the present analysis is,
therefore, that the geographical scope of the Svalbard Treaty extends from the
coast to the entire 200-nautical-mile limit of the EEZ, including the continental
shelf and the waters themselves. Any other interpretation would separate the
jurisdiction with the equitable regime. This is reflected in the contemporary rules
of interpretation at the time of the Svalbard Treaty conclusion.

3.4. Impact of climate change law on geographical scope

As mentioned, under the UNCLOS regime, the general rule is that the territorial
sea extends 12 nautical miles from the coast. The distance is generally
calculated according to the low-water line along the coast.®® This rule is
considered to reflect customary international law. The EEZ is calculated in
the same manner, which reflects the maxim “the land dominates the sea”.®* This
raises the question of how modifications to the land, owing to climate change,
may modify rights to the sea. Climate change is thought to impact the
geographical scope in at least two ways, namely as a result of the low-water line
receding (i) by the melting of coastal ice in Svalbard itself (Urbanski & Litwicka,
2022, p. 535), or (ii) due to rising sea levels.

An ILC has been dealing with the issue of “[s]ea-level rise in relation to
international law”,*? which significantly touches upon the geographical scopes of

% See Sia North Star Ltd. v. The State of Norway, [2023] para 196.
8 United Nations Convention on the Law of the Sea, [1982] Articles 3-5.
5 North Sea Continental Shelf (Federal Republic of Germany v Denmark) [1969] Judgement, I.C.J.
Reports 1969, p. 3, at para 96.
%2 |LC (2023) Sea-level rise in relation to international law. Additional paper to the first issue paper.
AICN.4/761. https://docs.un.org/A/CN.4/761
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territorial seas and EEZ's. Their analysis is instructive not only in relation to
sea-level rise, but also the receding coastlines generally. Firstly, many states
emphasise the need for legal stability.®® Secondly, many states emphasise that
the UNCLOS provisions do not strictly forbid the freezing of baselines. In fact, it
already permits fictitious baselines “because of the presence of a delta and
other natural conditions the coastline is highly unstable”.®* This demonstrates a
general willingness to freeze baselines.

The effects of climate change, it is argued, could fall under the definition of
“other natural conditions”.®® This logic can be applied not only to sea-level rise,
but also to the melting of ice. State submissions emphasised a desire for legal
stability of maritime borders,% which also reflects a “fundamental principle”
applied by the ICJ itself.” As the ILC also pointed out, in the UNCLOS, it is
largely the prerogative of the states to supply the geographical data which forms
the basis of the low-water line.®® In practice, this means that the territorial sea
may simply be frozen by failing to update the geographical data. As Norway, and
thus Svalbard, is a party to the UNCLOS, this is one option. However, because
not all parties to the Svalbard Treaty are parties to the UNCLOS, the equitable
regime does not apply automatically.

Article 59 of the UNCLOS provides for the resolution of conflicts “on
the basis of equity”.®® In this respect, there may be different positions for Small
Island Developing States (hereinafter — SIDS) and developed states, when
considering the ideas like common but differentiated responsibilities, as
reflected in the climate conventions.”™ In particular, the preamble of the United
Nations Framework Convention on Climate Change (UNFCCC) refers to
the historical and current emissions of developed states (i.e. Annex |
countries),” including Norway, which has the highest per capita emissions rates
even amongst the Annex | countries. Some submissions to the ILC suggested
that the loss of maritime entitlements was not ‘inherently inequitable”.”
Certainly, academic commentary on the application of equity in relation to
sea-level rise appears to be closely connected to the position of SIDS and

% lbid.

8 ILC (2023) Sea-level rise in relation to international law. Additional paper to the first issue paper.
A/CN.4/761. https://docs.un.org/A/CN.4/761

€ Ibid.

% lbid.

5 “lolnce agreed, the boundary stands, for any other approach would vitiate the fundamental
principle of the stability of boundaries”, in Territorial Dispute (Libya v Chad), [1994] p. 37.

% United Nations Convention on the Law of the Sea, [1982].

5 |bid, Article 59.

" United Nations Framework Convention on Climate Change, [1992].

Ibid., Preamble, para 3.

2 |LC. (2023). Sea-level rise in relation to international law. Additional paper to the first issue paper.
AICN.4/761. Para 202. https://docs.un.org/A/CN.4/761.
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common but differentiated responsibilities (Wagner, Yu, Dunn, 2022). Therefore,
the force of arguments based on equity in regard to the freezing of the low-water
baseline in Svalbard is therefore limited.

The impact of climate change on Svalbard’s geographical scope poses legal
challenges, as melting ice and rising seas could alter maritime boundaries.
While the UNCLOS may permit “freezing” baselines for stability, equity-based
arguments for preserving Norway’s maritime entitlements are weakened by its
status as a high-emission developed state. Therefore, a fictitious low-water
baseline not based on geological realities is less compelling than it would be for
SIDS.

Conclusion

The Svalbard Treaty regime can be named one of the most unique creations of
the early XX century. Being the ascendant of WWI, it proved its efficiency over
the years. The current disputes over the geographical scope of the Treaty are
just another evidence of this. Current challenges created by the modern
ecological situation demand careful examination of the 1920 Treaty in order to
find reasonable solutions.

As for the results of the present study the following conclusions can be
drawn. Firstly, contrary to the mainstream approaches, the VCLT rules are
inapplicable to the Svalbard Treaty. In the 1920s, the customary international
treaty law reflected two existing approaches: objective and subjective. In the
context of the Svalbard Treaty, the terms “territorial waters” and “full and
absolute sovereignty” can be seen as potentially generic terms. Secondly,
Norway is vested with conditional sovereignty over the Svalbard archipelago.
Due to the interpretation of the term “full and absolute sovereignty” from
the Treaty using relevant customary international law it is clear that Norway has
a right to establish FPZ or EEZ and claim continental shelf from Svalbard.
However, the equitable regime, established by the Treaty, is applicable to these
zones. It is also necessary for Norway to fulfill ecological obligations as a
coastal state. Thirdly, due to the analysis of the term “territorial waters” in the
Treaty, the geographical scope of the Svalbard Treaty extends from the coast to
the entire 200-nautical-mile limit of the EEZ, including the continental shelf and
the waters themselves, as any other interpretation would separate the
jurisdiction with the equitable regime. This is reflected in the contemporary rules
of interpretation at the time of the conclusion of the Svalbard Treaty. Climate
change impacts on Svalbard's geographical scope present legal challenges as
melting ice and rising seas could alter maritime boundaries.
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Abstract

International courts’ effectiveness is quite a contested concept that requires strictly defined
and clearly described criteria. Numerous legal scholars have tried to describe this
phenomenon. L. R. Helfer is recognised as the initial scholar to emphasise the classical
legal criteria of international courts’ effectiveness. Subsequently, Y. Shany has proposed
modern criteria that blend social and legal approaches. More recently, G. Navarro and
certain other academics have applied the classical criteria developed by L. R. Helfer to
current realities. For example, C. Calabria applied “classical legal criteria” for modern legal
institutes. G. Navarro has specifically examined the activity of one particular international
court, employing both classical and new criteria, including the so-called “efficiency chain”.
However, there are certain gaps in these studies. As indicated above, legal scholars have
mostly focused on development of new criteria rather than on analysis of existing ones.
This results in a lack of comparative and critical analysis of all the effectiveness criteria
tested throughout time. Moreover, there is scarce research on feasibility of applying social
or other non-legal approaches. Hence, this paper is dedicated to the analysis of certain
gaps mentioned above. It examines the historical trajectory of the development in
application of different effectiveness criteria for international courts. The main aim of this
paper is to structurise the doctrinal approaches to assessment of the international courts’
effectiveness developed over time and to practically compare the described methods.
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AHHOTauuA

OdhdhekTMBHOCTL NpefcTaBnser coboil BecbMa CMOPHOE W KOMMIEKCHOe MOoHATHe,
packpbITue KOTOporo TpebyeT CTPOrmx M YETKO OMUCAHHBIX KPUTEPUEB. YUEHbIe-IOPUCTbI
HEOAHOKPaTHO  MblITa/ICb  AaTb  ONpefenieHne  3ToOMy  MOHATUIO,  BbipaboTas
COOTBETCTBYIOLLME KpuTEpuW. Tak, NepBONpOXoAUeM B 3TOW 06/1acTy MPUHATO cunTaTb
N. P. Xendhepa — npaBoBefa, BblAENMBLLETO KlacCMyeckne npaBoBble KPUTEPUN OLEHKM
3(hheKTVBHOCTM  MexayHapofHbIXx CyfoB. bBonee coBpemeHHas Touka 3peHus,
OCHOBaHHas Ha COYeTaHuM COLMasIbHOrO M NPaBOBOro MoAxoAoB, BMNOCIEACTBUN Oblna
npeactaesneHa B pab6otax 0. lWeliHn. B HepgaBHWX WCCnefoBaHUsX, B 4acTHOCTU 3a
asTopcTBoM [. HaBappo v Ap., knaccuyeckue Kputepun, paspaboTaHHble Xendepow,
NPUMEHSIIOTCA B KOHTEKCTaX, 3afaHHblX COBPEMEHHbIMW MPaBOBbIMU  peansaMu.
Hanpumep, K. Kanabpna ucnonb3oBana «kiaccuyeckme MpaBoBble KpUTepun» ANs
OLIEHKM COBPEMEHHbIX MpaBoOBbIX WHCTUTYTOB. [. HaBappo, B CBOW o4epefp,
npoaHasmsmposana [AesATe/lbHOCTb KOHKPETHOIO MeX[yHapofHOro cyfa C y4eToM He
TO/IbKO K/TACCUMYECKUX, HO W COBPEMEHHbIX KpuUTepueB, BK/OYaA Tak HasblBaemylo
«Uenoyky nosbllWeHns 3eKTMBHOCT». OfHako B 3TUX WCCNeAOBaHWAX €eCTb
onpegeneHHble npo6enbl. Kak ynoMuMHasoCb BbllWe, Y4YeHble-lopuCTbl B OCHOBHOM
YAENSANN BHUMaHWe pa3paboTke HOBbIX KPUTEPUEB, a HE aHa/msy U KpUTUYECKOMY
OCMbICNIEHMIO  YXe  cyllecTBylowmux. CrneposaTteflbHO,  OTCYTCTBYeT — MOAPOOGHbIN
CPaBHUTEMbHBIA N KPUTUYECKUIA aHann3 kpuTepues adhcpekTuBHoCcTU. Bonee Toro, nuib
Masioe YMC/10 NpaBOBbIX UCCEf0BaHUA 3aTparmBaeT aHasM3 BO3MOXHOCTN NPUMEHEHUS
COLMaIbHbIX WMAW [PYTMX HENpasoBbIX MOAXOAOB K oueHke adhekTuBHOCTU. [JaHHas
cTaTbfl MNOCBSfILLEHA aHa/M3y HeKOTOpbIX Mpo6enoB, YNOMSHYTbIX Bblwe. B Held
paccmatpuBaeTCcs  UCTOpMYECKass TPaekTopust  pasBUTUA  pas/iMuHbIX  KpUTepres
3(hheKTVBHOCTMN  MexayHapofHbIx cyfoB. OCHOBHas LUenb CTatbM  COCTOMT B
CTPYKTYPUPOBAHUN BbIPabOTaHHbIX C TEYEHWEM BpPEMEHU [AOKTPUHA/IbHLIX MOAXOAOB K
oueHke 3(PdPeKTUBHOCTM MeXAyHapoAHbIX Cy[OB W B MNPaKTUYECKOM CpaBHEHUN
OMUCaHHbIX METOA0B.

KnioueBble crioBa: mexayHapoaHble cy/bl, 3PEKTUBHOCTL MEX/AyHapPOAHbIX Cy/0B,
npasoBOI NOAX0M, COLMasIbHO-NPaBOBOI NOAXOA

Ona uutuposanus: MNonneteesa [.A. DBonOUMA MNOAXOAO0B K OULEHKE 3h(PEKTUBHOCTU
MeXAyHapoaHbIX cyaoB. XKypHasn BLUIS no mexdyHapooHomy npasy / HSE University
Journal of International Law. 2025. Tom 3. Ne 3. C. 121-146.

[apbs AnekceeBHa lNonnereesa — IOPUCT.

122


mailto:ppltvd@yandex.ru

Introduction

The international courts dealing with the promotion of human rights and
international peace and security are increasingly resolving more cases these
days. For example, the advisory jurisdiction of the International Court of Justice
(hereinafter — ICJ) has grown in popularity, as evidenced by an increasing
number of cases subject to advisory jurisdiction® in 2025 compared to 2020
statistics.? 2020 saw an increase in the number of situations undergoing
investigation in the International Criminal Court.® Moreover, in 2024,
the International Criminal Court began to investigate cases beyond African
territories, attracting the attention of legal scholars.* In 2025, the number of
public outstanding arrest warrants issued by International Criminal Courts
doubled in comparison with the number of warrants issued in 2023.5 Parallel
significant growth was evident at the European Court of Human Rights. Hence,
in 2024, the number of judgements reached 1,102 in total.® Applications
resolved by the judgments of the European Court of Human Rights increased by
56 percent in 2025, with the total number reaching 10,829.” Overall, in the last
five years, there has been a significant increase in the number of cases referred
and resolved by aforementioned international courts. Consequently, this upward
trend prompted legal scholars to assess the effectiveness of international courts
to suggest new legal and management tools for their further development.
Effectiveness is viewed as a complex phenomenon. Accordingly, for its
assessment effectiveness criteria should be clearly defined. This paper
highlights that possible approaches to effectiveness criteria applied to
the international courts generally fall into three main categories: legal, non-legal
and hybrid approaches. Legal approach foresees a direct link to the rule of law
and justice. In other words, scholars, in defining this approach, established
criteria that focused on such categories as legality of the courts’ decisions,
administration of justice, compliance with decisions. A non-legal approach to
the effectiveness criteria can be regarded as more abstract. It examines

! International Court of Justice. Report of the International Court of Justice, 1 August 2024-31 July
2025. https://lwww.icj-cij.org/sites/default/files/2025-10/2024-2025-en.pdf (pp. 44-51).

2 International Court of Justice. Report of the International Court of Justice, 1 August 2022-31 July
2023. https://lwww.icj-cij.org/sites/default/files/2023-10/2022-2023-en_0.pdf (p. 5).

3 International Criminal Court. Report of the International Criminal Court, 24 August 2021, A/76/293.
https://www.icc-cpi.int/sites/default/files/itemsDocuments/A_76_293_E.pdf (pp. 8-12).

4 International  Criminal Court. Office of the Prosecutor Annual Report 2023.
https://www.icc-cpi.int/sites/default/files/2023-12/2023-otp-annual-report.pdf (pp. 26—29).

5 International  Criminal Court. Office of the Prosecutor Annual Report 2025.
https:/iwww.icc-cpi.int/sites/default/files/2025-12/2025-annual-report.pdf (p. 16).

5 European Court of Human Rights. Annual report of 2024.
https://www.echr.coe.int/annual-reports#:~:text=2022-,2022,-2021 (p. 36).
”  European Court of Human Rights. Annual report of 2024.

https://www.echr.coe.int/documents/d/echr/annual-report-2024-eng (p. 34).
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categories like the ability of the courts to achieve their goals, ability to
accumulate new resources and to attract more clients (claimants). It is
remarkable that such criteria developed within the framework of a non-legal
approach can be applied to other institutions (international organisations,
commercial companies, banks, etc.) due to their universality. Non-legal criteria
can be also called by the name of a particular science which builds the basis for
such an approach. For example, Y. Shany has clearly stated in his papers that
he applied a sociological approach to the effectiveness assessment. A hybrid
approach is employed when both the legal and non-legal effectiveness criteria
are combined.

This topic has consistently been a subject of legal research. To illustrate,
L.R. Helfer began to study international courts’ effectiveness in the 1990s
(Helfer & Slaughter, 1997, pp. 273-392) and revised his conclusions several
times (Helfer, 2014, pp. 464-482). In his studies, particular attention was paid to
the effectiveness criteria determined from the perspective of law. Hence,
the most frequently used effectiveness criteria taken into account were the high
gualification of the international judges, the presence of strong formal authority
governing the court’s operation, compliance with judgments and others (Helfer &
Slaughter, 1997, pp. 273-392). Another approach was developed by Y. Shany.
It can be regarded as a complex approach which foresees a combination of
legal and sociological approaches (Shany, 2010a, pp. 10-14). He used a
rational system approach assessing courts’ ability to achieve their goals (Shany,
2010a, pp. 10-14). Among other criteria, compliance with courts’ decisions
(Shany, 2010b, p. 4) and judicial independence (Shany, 2010b, pp. 1-22) were
considered. G. Navarro's recent study employed in part the framework
developed by L. R. Helfer. She applied this approach to the Inter-American
Court of Human Rights (hereinafter — IACtHR), which was not analysed by
Helfer, and criticised it due to a lack of correlation between compliance and
effectiveness  (Navarro, 2024, pp.138-152). A new approach to
the effectiveness of assent was suggested by C. Calabria. She broadened the
list of effectiveness criteria in accordance with new tendencies and modern
values. Hence, some criteria mentioned above were replaced with
strengthening, application, implementation and adequacy (Calabria, 2018,
pp. 53-62). So, the effectiveness of the international courts has been analysed
from different perspectives.

Nevertheless, there is an essential lack in the comparative or critical studies
assessing the effectiveness criteria developed by scholars mentioned above.
Firstly, the historical evolution of scholars’ attitudes to the development of
effectiveness criteria remains unanalysed. For example, L. R. Helfer suggested
certain clear effectiveness criteria in 1997 (Helfer & Slaughter, 1997,
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pp. 273-392). More modern studies by scholars did not properly analyse such
criteria and did not compare these criteria with the originally suggested ones.
For example, A. Watts (Watts, 2001, pp. 21-39) explored the effectiveness of
the ICJ and criticised its functioning without analysis of former legal research.
Secondly, modern legal scholars, especially Crockett (Crockett, 2011, pp. 1-5),
do not directly name the applied effectiveness criteria but, in fact, duplicate
some criteria offered by Helfer. A third issue is the absence of comparative
analysis across all established legal, non-legal, or hybrid approaches within
contemporary research. Hence, Shany was the first one who directly proposed
applying sociological criteria to measure the effectiveness of international courts
(Shany, 2010a, pp. 1-49). However, neither Navarro (Navarro, 2024,
pp. 138-152), nor Calabria (Calabria, 2018, pp. 1-267) who applied a complex
approach to the international courts’ effectiveness assessment used analysis of
Shany’s or other legal scholars’ papers to criticise or make a comparison with
newly developed criteria.

This paper follows a particular structure, outlined as three parts. The first
part explores classical and modern legal studies of international courts’
effectiveness criteria. The second part addresses effectiveness criteria based on
modern legal approaches, and the third part describes the socio-legal approach.

Accordingly, the paper aims to describe the differences arising over time in
legal approaches related to the assessment of international courts and detail
new modern methodologies that combine multiple study approaches.

1. Evolution of classical legal approaches of international courts’
effectiveness assessment

The history of international courts’ effectiveness research began quite recently.
L. R. Helfer and A.-M. Slaughter published their first study on the topic in 1997
(Helfer & Slaughter, 1997, pp. 273-392). This detailed monograph contains
an analysis of the activity of two international courts and a quasi-judicial body:
the European Court of Justice (hereinafter — ECJ), the European Court of
Human Rights (hereinafter — ECtHR) and the United Nations Human Rights
Committee. Their research created an essential basis for studies by the later
legal scholars.

The authors formulated a checklist to make an assessment of international
courts. Firstly, the composition of the tribunal shall be taken into account. They
suppose that the backgrounds of the jurists serving in the international courts
are vital, because appointed judges can gain authority if only they are known
and already respected by domestic courts’ judges (Helfer & Slaughter, 1997,
pp. 300-301). Secondly, the caseload or functional capacity of the courts shall
be assessed (Helfer & Slaughter, 1997, p. 301). So, international courts can be
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regarded as successful if they attract a large number of claimants (Helfer &
Slaughter, 1997, p. 301). It can directly correlate with the scope of the caseload
of the court. However, this criterion can be affected by the financial and other
contributions of the countries devoted to this international court (Helfer &
Slaughter, 1997, p. 301). Nevertheless, authors regard this criterion for
situations in which an international court has just appeared (Helfer & Slaughter,
1997, p. 303). Thirdly, R. Helfer and Slaughter analyse independent fact-finding
(Helfer & Slaughter, 1997, p. 303). Courts’ decisions must be based on credible
factual information, which can come from independently assessed facts or
public consensus (Helfer & Slaughter, 1997, p. 303). Consequently, courts’
judgments should remain free from any political statements (Helfer & Slaughter,
1997, p. 304).

Further, the formal authority of the international court shall be present (Helfer
& Slaughter, 1997, p. 304). The source of law governing all the activities of
the court shall contain provisions under which the decisions made by the court
are binding (Helfer & Slaughter, 1997, p. 304). For example, authors regard
the Treaty of Rome and the European Convention on Protection of Human
Rights and Fundamental Freedoms (hereinafter — ECHR) as successful
examples of such sources setting forth the binding nature of their rulings and the
authority of such bodies as legal tribunals (Helfer & Slaughter, 1997,
pp. 304-305). Hence, to achieve recognition as a strong formal authority, courts’
decisions under this treaty shall be regarded as binding. Moreover, states are
expected to incorporate such decisions into domestic law since it gives more
grounds for further compliance with rulings (Helfer & Slaughter, 1997, p. 328).

Nonetheless, there are some factors which are beyond the states’ or judges’
control. These factors can affect the effectiveness of the courts directly, but they
are difficult to counteract (Helfer & Slaughter, 1997, p. 328). The nature of
the violation can be regarded as such a factor (Helfer & Slaughter, 1997,
p. 329). K. J. Alter and L. R. Helfer found that there is a paradox in the human
rights violation sphere: human rights regimes and created tribunals turned out to
be more effective in the states which need the least (Helfer & Slaughter, 1997,
p. 329). In other words, in these states there are minor human rights violations.
Another factor is related to the presence of national institutions which adhere to
the rule of law and react to citizen’s interests (Helfer & Slaughter, 1997, p. 329).
Authors presume that courts which are subject to analysis operate on the basis
of a liberal democratic community and rule of law due to the legal and political
conditions in the European states (Helfer & Slaughter, 1997, p. 329). Another
essential factor relates to the cultural and political homogeneity of states which
are subject to the international court (Helfer & Slaughter, 1997, p. 335). As for
the ECJ and the ECtHR, there is relative homogeneity of the states participating
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in the relationships with these courts (Helfer & Slaughter, 1997, p. 335).
If different states with different cultural and legal backgrounds are trying to
cooperate with the same international court, its effectiveness can suffer
due to the presence of essential distinctions (Helfer & Slaughter, 1997, p. 336).

In sum, the research by Karen J. Alter and Laurence R. Helfer can be
regarded as quite complex. The effectiveness of international courts depends on
different factors which are within and beyond the control of international courts.
Authors have created the check-list that is quite complete, though not fully
exhaustive. Moreover, by effectiveness assessment, not only check-list
provisions but also political, social and cultural factors affecting the states’ and
courts’ behavior shall be taken into account. Authors also regard the ECJ and
the ECtHR as examples of quite effective international courts, since these
international courts meet the requirements of the check-list.

The initial research by K.J.Alter and L.R.Helfer described above
incorporates not only legal effectiveness criteria but also certain non-legal
criteria, such as courts’ ability to attract new claimants. This specific criterion
can clearly be seen as non-legal due to its applicability across various fields, but
other criteria described above can be applied to the courts only. Therefore,
within the framework of this paper, a single non-legal criterion is regarded as
insufficient to determine the approach as “non-legal” or complex.

In 2001 Sir A. Watts published a critical study regarding the effectiveness of
procedures for international dispute settlement (Watts, 2001, pp. 21-39). He has
selected the ICJ as the subject of his analysis (Watts, 2001, p. 22). Firstly, he
pays attention to the role of the counsel in their relation with the international
court (Watts, 2001, p. 24), including possible biases in their reasoning, as
counsel usually represents the interests of particular states and operates in
absence of a universal ethical framefork (Watts, 2001, p. 27). Secondly,
the author supposes that the role of registries is underrated, meanwhile they can
seriously affect the effectiveness of the ICJ. For example, lack of financing
canlead to the insufficiency of translators and other staff (Watts, 2001,
pp. 30-32). Thirdly, judicial delays play an essential role in the effectiveness
(Watts, 2001, p. 32). Sir Watts supposes that the presence of any judicial delays
makes the process ineffective (Watts, 2001, p. 32). For example, certain
processes can take ten years, due to the circumstances caused by
the states-parties to the process itself (Watts, 2001, pp. 32-33). However,
factors such as geographical location of documents can play a significant role in
this issue (Watts, 2001, pp. 33-35).

In sum, the approach and criteria used by Sir Watts can be regarded as
targeted. He focuses on the internal processes of the ICJ to determine its
effectiveness. The role of counsel in the process seems underestimated
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and subject to further improvement since it reflects the presence of a democratic
and open process. Another criterion is based on the role of the court’s staff.
The author considers staff and their successful performance to be an essential
element of effectiveness, since lack of competent staff leads to errors in
decisions that can automatically be regarded as ineffective. The last criterion is
based on the avoided delays. The author supposes that delay is the main sign
of the court’s ineffectiveness, since failure to comply with its own inner deadlines
cannot be regarded as a normal working process. Hence, this approach is fully
legal since its applicability to any other entities is impossible. Moreover, this
approach can be regarded as the most targeted one within the framework of
this paper, as it involves the development of a criterion applicable only to the
ICJ.

To sum up, Helfer and his colleagues made a significant contribution to the
development of the sphere of international courts’ effectiveness. They
succeeded in the accumulation of factors which directly affect the international
courts’ effectiveness and these studies can be used by entitled authorities to
improve this effectiveness. Basically, the authors divide factors into two groups:
factors within the control of international courts and factors beyond their control.
Factors within courts’ control are the following: the presence of formal authority
of the court, enforcement mechanism, functional capacity of the court (i.e. ability
to attract claimants), independence of politically influenced fact-finding,
the scope of binding nature of court’s decisions, the ability of member states to
implement court’s decisions into domestic legislation and contribution made into
international law development in form of academic innovations or spreading
court’s influence on the other smaller or less effective international courts.
Factors beyond the court’s control, in turn, can be regarded as political, cultural,
social and other differences arising between the member states, which led to
the deceleration of international integration. Watts, in turn, developed his own
effectiveness criteria without any application to the check-list developed by
Helfer. He was especially interested in the effectiveness assessment of the ICJ
and suggested a specific effectiveness criterion for this court. Meanwhile, Helfer
tried to determine quite universal effectiveness criteria which could be applied to
any international court.

2. Modern legal approaches to determination of international courts’
effectiveness criteria

As mentioned above, the approaches to the effectiveness criteria have
constantly evolved over time. Nevertheless, it is reasonable to draw up
a framework of the historical analysis of the legal effectiveness criteria
development. Firstly, in the 2010s certain new key legal studies on this topic
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were published. For example, L.R.Helfer reviewed his attitude to
the effectiveness assessment and suggested certain new legal criteria for
international courts’ effectiveness. So, the author assumed that a sufficient
amount of time had passed to allow for a partial review of his conclusions, taking
into account significant legal and political changes. Secondly, such an approach
can be regarded as a modern one due to its temporal closeness to the date of
this paper’s publication and the fact that it contains a series of features which is
typical especially for this approach. Namely, such an approach combines direct
references to the classical legal criteria developed by L. R. Helfer and other
legal scholars described above with revision of these criteria. In other words,
some modern legal approaches emphasise the fundamentality of classical legal
effectiveness criteria, while also introducing new effectiveness criteria which
have not figured in the scientific field yet.

It is remarkable that modern legal approaches directly or indirectly use
the criteria developed by L. R. Helfer. In 2011, S. Crockett published an article
regarding the effectiveness of international criminal courts (Crockett, 2011,
pp. 1-5). International criminal courts were the subject of analysis. She pays
attention to the tendency of the states to adhere to decisions made by
international courts. The author examined the effectiveness of two International
Criminal Tribunals (hereinafter — ICTs), created by the United Nations for the
former Yugoslavia (ICTY) and Rwanda (ICTR) (Crockett, 2011, p. 1).

It is believed that the ICTY and the ICTR laid foundations for international
criminal justice. According to Crockett, the ICTY can be regarded as an effective
tribunal due to the fact that its decision in the Tadi¢ case was enforced and
the defendant failed to prove that ICTY lacks the necessary jurisdiction
(Crockett, 2011, pp. 2-3). This case is remarkable and demonstrates
effectiveness since Dusko Tadi¢ was the first man found guilty of sexual
violence within the framework of international crime. Hence, the broadening of
the scope of the crimes falling within the ICTY jurisdiction and criminalisation of
sexual violence at the international level took place. The ICTR can also be
regarded as quite effective, since in the process called “Trial Against Hate
Media” in August 2003, it expanded the frameworks for accusations related to
the genocide (Crockett, 2011, p. 3).

However, ad hoc courts, including ICTs, are usually criticised. Firstly,
inconsistency in their decisions takes place (Crockett, 2011, p. 3). Secondly,
their decisions often base on morality and ethics rather than on norms of law
(Crockett, 2011, p. 3). Thirdly, such tribunals are usually expensive (Crockett,
2011, p. 3). Fourthly, punishing the national leaders who enjoy popular support
may be regarded as an attempt to discredit national sovereignty (Crockett, 2011,
p. 3). Hence, it is unlikely that such a decision will be enforced. As for the ICTY,
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some experts insist on the fact that the tribunal failed to achieve its goals related
to reconciling the people of the region, as the Serb and Croat public reacted
negatively (Crockett, 2011, p. 3).

In sum, there are no clear criteria for effectiveness set by S. Crockett.
However, her reflections on topic led to the conclusion that an ICT can be
regarded as effective if: it has authority to resolve a case, its decisions are
recognised by domestic institutions, it makes contribution in the norm-generating
process (in analysed example, the ICTR succussed in the expansion of
the interpretation of term “genocide” and the ICTY criminalised sexual violence).

In 2014, L. R. Helfer published another article focused on the effectiveness
of international courts within the frameworks of case-specific effectiveness, erga
omnes effectiveness, embeddedness effectiveness and effectiveness in
developing international law (Helfer, 2014, pp. 466-482). Case-specific
effectiveness can be regarded as the oldest one (Helfer, 2014, p. 464).
The author emphasised that early studies primarily considered whether
the states-parties to the process changed their behavior following
an international court’'s decision (Helfer, 2014, p. 466). In other words, this
criterion is directly related to the ability of international courts to compel
compliance with their decisions. However, a great number of international courts
do not possess an enforcement mechanism and, because of it, they are obliged
to seek support from its members (Helfer, 2014, p. 467). Nevertheless, later
studies focused on differences between compliance and effectiveness (Helfer,
2014, p. 467). So, a high level of compliance can occur without legal processes.
To determine the effectiveness under this criterion, all causal effects shall be
measured to give a proper answer which aspects affected the states’ behavior
directly (Helfer, 2014, pp. 467-468). Hence, this criterion is a complex one,
since it provides for compliance with international court’s decisions. It can be
granted only if strong connections between the state enforcing court’s decisions
and the enforcement mechanism proposed by the international court exists.

Erga omnes effectiveness can be regarded as quite a unique criterion for
international courts’ effectiveness determination. It is common for international
courts that their decisions are final and binding for the parties to the process.
Erga omnes partes effect of these decisions, in turn, makes them binding for all
the parties to the contract (Helfer, 2014, p. 471). In other words, all the decisions
of international courts become binding for all the member states and precedents
appear. The inter-partes rule shall be regarded as less effective, since it leads to
the repetitive processes in which only parties to the dispute change (Helfer,
2014, p. 471). Nowadays, more and more international courts are seeking soft
ways to set forth erga omnes partes principle. So, it is asserted that it has
the intention to spread its jurisdiction over all the members to the ECHR (Helfer,
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2014, p. 471). The WTO Appellate Body stated that all the legal interpretations
adopted in the WTO reports become a part of the WTO dispute resolution
system. Nevertheless, some developed countries speak out against the erga
omnes partes effect. The USA claimed that this effect of WTO decisions directly
contradicts the principle of bilateral dispute settlement (Helfer, 2014, p. 471).
However, such power of international courts’ decisions can be regarded as quite
controversial. So, Helfer suggested that the decisions of international courts
could have a binding nature which would be similar to the fundamental and
binding nature of precedent in Anglo-Saxon systems of law. Nevertheless, to
make such decisions final and binding at the international level, there should be
strong integration between domestic and international legal systems to grant
due enforcement of these decisions. Moreover, domestic courts and legislators
will be deprived of the opportunity to officially comment, review or modify
decisions of international courts. As mentioned above, some states may
consider the final and binding nature of these decisions as a significant draught
to a state’s sovereignty. Therefore, it is less likely that this criterion will be met
than any other criterion developed by Helfer.

The embeddedness effectiveness aspect deals with the states’ ability to
prevent violations of international law norms within their territory (Helfer, 2014,
p. 474). It also addresses the integration of international standards into domestic
legislation (Helfer, 2014, p. 474). In other words, violations falling within
the scope of international court’'s jurisdiction shall be effectively prevented
at the preparation stage. So, such violations must be effectively investigated at
a domestic and international level to demonstrate that it would be impossible to
avoid punishment for committing such a violation. Moreover, complex preventive
measures shall be developed on both levels to make the number of committed
violations decrease. It is remarkable that this criterion directly contradicts with
another criterion suggested by Helfer. In his earlier study, he stressed out that
an international court could be considered as an effective one if it attracted
a sufficient number of claimants. In this case, the number of claimants will
decrease, as international courts have made a significant contribution in
the prevention of this type of violation. So, such a criterion can be regarded as
a more significant one developed by Helfer.

When assessing effectiveness, the international courts’ jurisdiction and
access rules should be considered (Helfer, 2014, p. 474). For example,
L. R. Helfer supposes that access rules providing for domestic remedies
exhaustion are obliged to assess whether domestic courts offer the parties to
the dispute real opportunities to resolve it (Helfer, 2014, p. 475). The other
problem in this sphere relates to the creation of direct links between the
international and national courts (Helfer, 2014, pp. 474-475). The author
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regards the ECJ as a successful court in accordance with this criterion, since
the preliminary reference procedure enables national courts judges to seek
instructions and other clarifications on certain EU law matters. National
European courts have thus become main compliance partners of the ECJ. So,
these factors led to the entrenching of supranational legal standards set by
the ECJ in European domestic legislation (Helfer, 2014, pp. 474-476).
Moreover, the ECJ can be regarded as partially meeting the criterion of erga
omnes partes effectiveness, since national European courts were seen as
the main compliance partners interested not only in the enforcement of the ECJ
decisions but also in implementation of these decisions in domestic legislation.

Effectiveness in developing international law differs from the approaches
described above since it allows the analysis of the effectiveness of
norm-generating functions of international courts (Helfer, 2014, pp. 476-477).
The main aims of international courts are the application and interpretation of
this treaty which establishes these courts. Therefore, the scope of their activity
and jurisdiction are quite limited (Helfer, 2014, p. 477). For example, ECtHR
effectiveness can be measured on the basis of the interpretation and application
of the ECHR by the judges (Helfer, 2014, p. 477). Moreover, international courts
are capable of driving doctrinal innovations (Helfer, 2014, p. 478). So, ECtHR is
constantly trying to spread human rights protection standards by taking into
account local particularities (Helfer, 2014, p. 477). WTO scholars usually appeal
to the dictionaries for words’ ordinary meaning determination and this attitude
can be regarded as original one (Helfer, 2014, p. 477). Hence, in the case of
the association of courts’ activity with innovations, the attractiveness of such
courts can increase. It is remarkable that Helfer uses a personalised approach
highlighting the criteria that are met by concrete international courts.

Finally, L.R.Helfer observes different attitudes to effectiveness
determination. Three functional approaches are identified and foresee
the following criteria: providing for compliance with international courts’
decisions, spreading the binding nature of decisions beyond the parties to the
dispute, implementation of norms developed by international courts into
domestic legislation and preventing the occurrence of similar violations. The last
criterion shall be regarded as a norm-generating one and based on the
contribution made by the courts to the development of international law. Finally,
he highlights that all described approaches mainly overlap (Helfer, 2014,
pp. 480-481). Therefore, it is possible to make the conclusion that all these
criteria should be taken into account by effectiveness assessment, since
a single use of one or two approaches is not sufficient for exhaustive analysis.
The study prepared by Helfer is the only one observed within the framework of
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this paper that contains analysis and critique of effectiveness criteria proposed
in previous studies.

In 2017, K.J.Alter and L.R. Helfer published a critical analysis of
the effectiveness of the new international court — Andean Tribunal of Justice
(Alter & Helfer, 2017, pp. 3-303). This research covered such issues as legal
and institutional frameworks for court’s rulings (Alter & Helfer, 2017, pp. 51-88),
comparison of operation mechanisms of the ECJ (Alter & Helfer, 2017,
pp. 90-108) and analysis of the court's effectiveness (Alter & Helfer, 2017,
pp. 111-142, pp. 261-280). The authors, drawing upon the legal effectiveness
criteria from their earlier research, concluded that this court is highly effective.
This assessment stems from the substantial annual volume of rulings and
the high level of adherence to them (Alter & Helfer, 2017, pp. 261-280).
Nevertheless, they pointed out that such an effectiveness cannot be regarded
as an absolute one for certain reasons. For example, in the period between
2007 and 2014, a lot of rulings were made based on political grounds (Alter &
Helfer, 2017, pp. 163-369). Moreover, almost all rulings were based on one
source of jurisdiction and made in the same field (Alter & Helfer, 2017,
pp. 111-142). Nonetheless, the court possesses its own development trajectory.

It was later noted by K. J. Alter and L. R. Helfer that they did not take into
account new realities of international courts related to the international courts’
effectiveness. This circumstance prompted them to publish a new monograph in
2017 (Alter & Helfer, 2017, pp. 545-549). Firstly, fragmentation of international
law is taking place, and it affects the working processes of international courts
directly. So, too many international courts make decisions which can be
regarded as sectoral due to the fact that many international courts are able to
hear particular cases related to specific spheres (Alter & Helfer, 2017, p. 549).
In other words, the competence of international courts to hear certain cases is
quite limited since all the essential scopes are divided between the international
courts and there is no wide scope of matters which can be referred to
the concrete international court in comparison with national courts (Alter &
Helfer, 2020, p. 549). Secondly, the impact of the international courts’ decisions
on international affairs remains uncertain (Alter & Helfer, 2017, p. 549).
The impact on international relations between the subjects of international law,
in turn, can be regarded as a criterion of the effectiveness of international courts
(Alter & Helfer, 2017, p. 549). In sum, K. J. Alter and L. R. Helfer criticise
defectiveness from this perspective in matters which are outside of human rights
defense since from their point of view, other international institutions and their
effectiveness need improvement (Alter & Helfer, 2017, p. 549).

In sum, Helfer remains the only one of the scholars whose studies were
analysed within the framework of the paper who revised and criticised
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effectiveness criteria developed by him and other legal scholars. There is
an interesting developing line of Helfer's approach to international courts’
effectiveness. Firstly, he prepared a check-list with effectiveness criteria and
applied it to certain international courts. Secondly, he developed some new
effectiveness criteria. Thirdly, a combination of all the criteria developed was
applied to the international court that had not been subject of research yet.
Fourthly, particular research was revised to take into account some actual
changes in tendencies of international law development.

In 2024 G. Navarro published an article with an analysis of international
courts’ evolution. This article contains a broader assessment of international
courts’ effectiveness based on compliance with courts’ rulings and the impact of
the courts’ activity (Navarro, 2024, pp. 138-152). Her study is mainly based on
the ruling made by the IACtHR and focuses on the effectiveness of this
particular court (Navarro, 2024, p. 138). She defines the IACtHR as quite an
effective international court, since it uses an approach developed by lus
Commune Constitutionale en América Latina which is based on the promotion of
democracy and human rights defense with resistance to social and political
changes (Navarro, 2024, p. 147). As terms used for the description of
the effectiveness concept, author uses compliance and implementing
international standards by domestic courts, transconstitutionalism, which
provides for relationships between different legal orders and “efficiency chain”
(Navarro, 2024, pp. 148-152).

However, the “efficiency chain” concept was detailed in the monograph
published in 2018 by another author, C. Rodrigues de Araujo Calabria (Calabria,
2018, pp. 1-267). The efficiency chain was created as a reaction to the existing
literature on international courts’ effectiveness criteria, which fails to observe
socio-legal aspects of effectiveness (Calabria, 2018, p. 49). The efficiency
chain, as noted by Calabria, is a multi-layered working concept which is partially
based on the “chain of normative concretization” proposed by M. Neves
(Calabria, 2018, p. 50). While Neves used his concept for analysis of factors
affecting courts’ effectiveness on different litigation stages, Calabria applies to
different “effectiveness stages” (Calabria, 2018, p. 51). In other words, the next
level of courts’ effectiveness cannot be reached without compliance with criteria
set at the lower levels.

In accordance with the study, this concept foresees observance, application,
strengthening, implementation, and adequacy (Calabria, 2018, p.51).
Therefore, adequacy should be considered as the highest level of effectiveness.
Observance, in turn, can be regarded as a preliminary concept, the first layer in
the chain. Observance is a separate element that is directly related to
the adherence to the international court’s jurisprudence (Calabria, 2018,
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pp. 53-54). Such adherence must be an anticipated action that does not
contradict existing courts’ jurisprudence and must be taken by the subject of law
of due legal capacity without any prescription set in other decisions of national
or international courts (Calabria, 2018, pp. 53-54).

Application is the second part of the chain (Calabria, 2018, p. 55). It provides
for the application of the norms developed by international courts by
the responsible organs of the state possessing due legal capacity in legal
documents or public policies which exist in the form of any legal sources
(Calabria, 2018, p. 56). The author highlights that the term “application” itself
shall be applied to all official agents responsible for executing or applying law
(Calabria, 2018, p. 56). Hence, there is a clear difference between observation
and application. Observation can exist in the form of direct compliance, specific
action taken by an empowered state organ, meanwhile application can foresee
direct reference to a particular rule of law developed by a specific international
court.

Another essential part is called strengthening and this term should be used
instead of the term “enforcement” (Calabria, 2018, p. 57). It refers to
the capacity of the international court to strengthen different institutional and
social structures within the states which are subject to the jurisdiction of this
court (Calabria, 2018, p. 57). In other words, strengthening directly correlates
with the execution of the decisions made by international courts and with legal
acts created with the support of international courts’ practice, which are created
to strengthen structures mentioned above (Calabria, 2018, p. 57). Sanctions and
other coercive methods employed by the states (including foreign states), are
notably less effective strengthening mechanisms, since national courts can
apply more soft methods which can expand applied redress mechanisms
(Calabria, 2018, p. 57). Strong social and cross-institutional structures are
needed to improve the relationships between institutions and states to maintain
the state interest in further cooperation at the international level.

Implementation is the third part of the chain (Calabria, 2018, p. 69).
The author prefers to use this term instead of the term “compliance” (Calabria,
2018, pp. 69-70). Implementation can be regarded as the execution of official
acts by state organs that clearly intend to comply with orders arising from
the international courts’ decisions (Calabria, 2018, p. 60). Therefore, execution
of non-domestic judgments is generally considered to be a legally and financially
costly process since it often provides for concrete legal mechanisms set out in
the national legislation. Such a process normally foresees more steps than
ordinary application of the rule of law created by court. It requires practical
assistance from the state in the form of both legal and non-legal measures to
guarantee the enforcement of international court decisions. Moreover, strong
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cross institutional and social structures are needed to make such
implementation possible.

The final part of the chain is adequacy. It ensures conformity between
the practices of all state structures and the norms of international courts
(Calabria, 2018, p. 62). This concept foresees a decrease in injuries, which
serves as grounds for the decisions of international courts, using domestic
mechanisms to reduce similar injuries (Calabria, 2018, p. 62). Adequacy can
also be regarded as the final result which is fairly expected from the member
states of the international court (Calabria, 2018, p. 64). This criterion can be
regarded as a unique one suggested by modern legal scholars for effectiveness
assessment. Nevertheless, adequacy itself can be considered as somewhat
idealistic for certain reasons. Firstly, it requires a high level of conformity of state
legal practice and international courts’ practice. Secondly, a complex set of
measures is required to reduce the number of violations committed and to grant
the enforcement of international court’s decision. Due to differences in the legal
systems of different states, the varying levels of development of these systems,
and different political and legal views on this matter, such a level of conformity
can barely be reached.

Finally, in her monograph, Calabria uses a cumulative chain of criteria to
assess the effectiveness of international courts. There is no direct conclusion
stating that the absence of any part of the chain leads to the ineffectiveness of
the international court’s activity, but such a conclusion can be inferred from
the fact that the adequacy criterion application would be impossible without any
of the other parts of the chain. This attitude is quite new and illustrative.

To sum up, the effectiveness criteria suggested by the authors focusing on
single publications in this sphere can be regarded as a combination of
the attitude suggested by L. R. Helfer and new, personally developed criteria.
Moreover, this topic remains quite current, since in 2024, as there is an ongoing
interest in analysing international courts’ effectiveness, since the position of
the courts which have already been analysed is dynamically changing over time.
Nevertheless, criteria developed by L. R. Helfer and his colleagues are popular
due to their universality. Moreover, Helfer remained the only one legal scholar
who revised and criticised effectiveness criteria developed by him and other
scholars. In the most recent study he stressed out certain mistakes made in
previous study and suggested more correct results of effectiveness analysis.
Modern scholars use the check-list analysed in the first section of this paper
(Helfer & Slaughter, 1997, pp. 300-336) and, as the most often used
effectiveness criteria, can be defined as the presence of formal authority,
legitimacy and contribution to international law development. However, the new
attitude suggested by C. Calabria is innovative. She proposes to replace
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classical terms by new ones. For example, the term “strengthening” shall
replace the term “enforcement” and the term “implementation” shall replace
the term “compliance”. In addition, the final part of the efficiency chain is
“adequacy”, which promotes fairness and balance of interests.

3. Socio-legal approach of international courts’ effectiveness
assessment

In his 2010 publication Y. Shany explored the effectiveness of international
courts and its assessment (Shany, 2010a, pp. 1-49), employing social science
methodology (Shany, 2010a, p. 9). In this paper he clarifies that such
effectiveness can be assessed, but there are a lot of affecting factors.
Furthermore, this paper describes all the aspects of the author’'s approach
which will be used in all parts of the cycle. Notably, all the papers on this topic
by Shany adopt both a legal and a sociological approach, and each paper
foresees its own effectiveness criterion.

The main approach used in his papers is called “the rational system
approach”. The author presumes that, in accordance with this approach,
international court should struggle for its goals and the ability to achieve
the goals set can be equal to the term “effectiveness” (Shany, 2010a, p. 10).
There are two types of goals: official and operative (Shany, 2010a, pp. 11-12).
Official goals are usually legally fixed in the documents that govern
the international court’s activity (Shany, 2010a, pp. 11-12). It is typical for these
goals that they are vague and quite open-ended (Shany, 2010a, pp. 11-12).
As for operative goals, they reflect specific policies of the court and set forth
direct measures which can be used to achieve them (Shany, 2010a, pp. 11-12).
However, the list of goal types is not exhaustive. Goals can be divided into
external (set by external stakeholders) and internal (set by the court’s
employees) (Shany, 2010a, p. 12), ultimate ends (goals which represent
an independent intention) or intermediate goals (which can be regarded as
astep on the way to reaching the ultimate ends goals) (Shany, 2010a,
pp. 12-13), explicit (which are unvague and are set unambiguously in the official
documents) and implicit goals (which can become clear by using deduction
approach by analysing the court’s documents) (Shany, 2010a, p. 13).

The author identifies the ambiguity of the objectives given to international
courts as the primary obstacle to measuring their effectiveness (Shany, 2010a,
p. 14). Goal ambiguity occurs in case of political difficulties related to
the determination of clear and precise goals. There are certain levels of this
ambiguity: lack of clear mission comprehension, ambiguity of operation goals
described above, lack of clear evaluative goals, lack of clear priority goals
(Shany, 2010a, p. 14). Shany points out that, under all or certain mentioned
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circumstances, it can be difficult or even impossible to assess the court’s
effectiveness (Shany, 2010a, p. 14).

Moreover, there are certain other conceptual problems related to
the determination of international courts’ effectiveness. Firstly, unexpected
results can occur. An international court as an organisation can achieve all
the goals set, but serious additional costs arise (Shany, 2010a, p. 16). So,
the comprehensive approach used to assess the effectiveness relates to taking
into account all the unforeseen costs and benefits (Shany, 2010a, p. 16).
Secondly, a distinction shall be made between the goals and motivations of
the court (Shany, 2010a, p. 16). These terms can sometimes overlap partially
(Shany, 2010a, p. 17). It occurs when court members are trying to achieve other
goals than the court itself (Shany, 2010a, p. 17). Thirdly, appropriate time units
shall be taken to make an assessment of effectiveness (Shany, 2010a, p. 17).
Different international organisations i.e. international courts have different life
circles. For example, assessment of the first years of court existence should not
be taken into account in case its life circle lasts for decades (Shany, 2010a,
pp. 17-18). Excessive focus on particular periods of courts’ lives can also
overshadow the “bigger picture” (Shany, 2010a, pp. 17-18).

The scholar points out that there are certain approaches which can be used
regarding the determination of effectiveness beyond the rational system
approach: the open system approach and the system recourse approach
(Shany, 2010a, p. 19). The first approach relates to the social impact made by
the international courts, which can be measured in net benefits or costs invested
in such an environment (Shany, 2010a, p. 19). However, the author
characterises this approach as quite sensible, since it can directly depend on
the list of organisational goals, which can be unwieldy and affect effectiveness
(Shany, 2010a, p. 19). The second approach deals with the ability of the court to
attract and accumulate all the resources needed for further court’s development
(Shany, 2010a, p. 19). Nevertheless, the author supposes that this approach is
unsuitable for legal study, since normative assumption about the importance of
goals achievement plays an essential role (Shany, 2010, p. 19). Because this
approach lacks normativity, the other methods described earlier become more
attractive (Shany, 2010a, p. 19). Finally, the system recourse approach can be
successfully used in combination with other approaches (Shany, 2010a, p. 22).

For further analysis, the author uses operational categories for effectiveness
measurement: structure or input, process, and outcome (Shany, 2010a, p. 22).
In accordance with a rational system approach, the court can be considered
effective if its resources enable it to achieve its goals (structure), its
organisational process also provides goals achievement (process), and final
results meet the requirements set (Shany, 2010a, p. 22). According to this
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approach, an international court can be regarded as effective if it meets its
official goals and operative goals. From a political point of view, this criterion is
one of the most effective for assessment (Shany, 2010a, p. 22). But in sum,
under this approach the analysis of judicial outcomes shall be made (Shany,
2010a, p. 32). Some results can be easily assessed. For example, the number
of judicial decisions made in a certain period of time. Other factors like
“development of coherent jurisprudence” are more complex (Shany, 2010a,
pp. 32—-34). Normative impact on the social environment, contribution to general
international law and compliance with international law norms can hardly be
assessed (Shany, 2010a, pp. 32-34). From this point of view, precise
measurement of results is impossible.

The operational category of “structure” can be useful for the assessment of
the international court’s capacity to achieve its goals (Shany, 2010a, p. 36).
As structure attributes can be regarded as legal powers, including the binding
nature of the court’s decisions and applicable law, personnel capacity including
number of judges and other staff, budget and other sources including tangible
and intangible property of the court, structural independence including judicial
and institutional independence, usage potential influenced by the relevance of
the area of dispute resolved by the court (Shany, 2010a, p. 37). Another
essential structural factor relates to the ability to transform the court’s structure
and procedures in accordance with permanently changing needs (Shany,
2010a, pp. 37-38). The ease and openness to further changes plays
a significant role in the court's effectiveness. The last operational category,
outcome, deals with the question of whether the court’s outputs correspond with
the goals set (Shany, 2010a, p. 38).

Another operational category is process. From this point of view, the pace of
the judicial processes can be analysed, since it can be used for prediction of
the further number of disputes which are subject to the court’s resolution
(Shany, 2010a, p. 38). Moreover, certain additional factors shall be taken into
account: access to justice, participation of all interested members in
the process, arising costs, consistency in the application of particular norms by
the court, monitoring of the compliance with the court’s decisions, transparency
of the process (Shany, 2010a, pp. 38—40).

To sum up, Y. Shany bases his studies on a combination of sociological and
legal instruments. His paper “Assessing the Effectiveness of International
Courts: Can the Unquantifiable Be Quantified?” can be regarded as an essential
basis for further research in this field since it establishes a clear structure of
the effectiveness analysis. In essence, three main approaches can be used:
the approach assessing the ability to struggle with the goals set, the approach
assessing the social impact on other institutions, and the approach assessing
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the ability to attract new resources for further development. Yet, the author most
often uses the first method, because the assessment value it provides is
distinctly clearer and less vague than others both in qualitative and quantitative
aspects. For deeper and more structured analysis in the case of a rational
system approach application, the following operational categories can be used:
input, process and outcome. Input related to the goals set by and before
the court, structure deals with the court's inner processes, outcome shall be
regarded as correspondence between the court’s results and goals set.

Later in 2010, Shany published another study which is called “Compliance
with Decisions of International Courts as Indicative of their Effectiveness:
a Goal-based Analysis” (Shany, 2010b). In this paper he determines compliance
with decisions made by international courts as the main criterion of their
effectiveness. Hence, he applies a rational system approach as the main one
(Shany, 2010b, p. 8). Unlike previous papers, several cases resolved by ECtHR
and the ICJ are subject to analysis, so real-life examples can illustrate all
the elements of the author’s approach (Shany, 2010b, p. 4).

The most relevant criterion for determining effectiveness is compliance with
the decisions of international courts, as this directly reflects the perspective of
the international rule of law. Compliance with international courts’ decisions shall
be regarded as a causal relationship between the courts’ decisions and states’
behavior, leading to the convergence between them (Shany, 2010b, p. 4).
Moreover, compliance with court decisions can be determined as a ground for
legitimacy (Shany, 2010b, p. 4).

Shany hypothesised that there is a correlation between the objections
regarding the court’s decision made by the losing party, the burdensomeness of
the remedies and “compliance pull” of the states (Shany, 2010b, p. 5). This
vision is supported by legal realism literature using a game theory approach,
international legitimacy literature and empirical works proving that “high-cost”
decisions can be more rarely complied with than “low-cost” decisions (Shany,
2010b, p. 6). This means that these types of decisions can be made more often
due to the fact that they do not affect essential governmental interests and
budgets (Shany, 2010b, p. 6).

The author bases his analysis of enforcement’s effectiveness on the fact that
whether the international court achieves its goals directly related to the remedies
and compliance. He takes into account the following factors: promoting
compliance with international law as primary norm compliance, international
dispute resolution and dispute prevention, cooperative regime promotion,
legitimising of international norms and institutions (Shany, 2010b, p. 7). These
factors overlap, so a concrete juridical decision can help to achieve more than
one goal and a combination of norm compliance and legitimisation can take
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place (Shany, 2010b, pp. 7-8). The last factors influencing the effective
compliance may arise from unintended costs or benefits (Shany, 2010b, p. 8).

The ECtHR is regarded by the author as an international court with quite
effective compliance. Compliance takes mainly the form of compensation and
satisfaction (Shany, 2010b, p. 9). As grounds for such effectiveness can be
considered a great number of repetitive cases (Shany, 2010b, pp. 13-14).

As for the ICJ, the focus of the analysis is compliance with specific
decisions — the Bosnian Genocide and Avena cases. In the Bosnian Genocide
case, it was hard to determine whether Serbia complied with the decision, given
that the suspects remained at large (Shany, 2010b, p. 16). The Avena case, in
turn, had more clear results. The ICJ ruled that the USA violated the Vienna
Consular Relations Convention and ordered a review of the sentences to
Mexican nationals (Shany, 2010b, p. 16). The US President published
a memorandum, and instructed all the states’ courts to comply with decisions
and certain sentences were revised and some courts refused from the death
penalty (Shany, 2010b, p. 16). Nevertheless, such a decision was criticised by
the authorities, since they saw an attempt to interfere in internal affairs of
the state and finally, the Supreme Court declined the President's memorandum
(Shany, 2010b, pp. 16-17).

In his article of 2012 Shany examined judicial independence as an indicator
of international courts’ effectiveness (Shany, 2012, p. 251). The author
highlights that due to the vagueness of the term “effectiveness”, the results of
the analysis should be taken into account with certain apprehension and, due to
the difference in the goals set by international courts, the courts’ need for judicial
independence can vary seriously (Shany, 2012, p. 254).

Judicial independence shall be defined as a notion set forth in legal norms
and practices (Shany, 2012, p. 254). The process of selecting judges and
the potential for political intervention in court operations are considered factors
that enhance judicial independence (Shany, 2012, p. 255). Judicial
independence as a process feature can be described as the ability to exercise
the court's powers without any interference of other actors in the judicial
process. Such interference can take place in case states make an attempt to
influence the final ruling or appoint concrete judges (Shany, 2012, p. 256).

Shany bases his analysis on the approach mentioned in his previous articles
and determines primary norm compliance, dispute resolution, regime support
and regime legitimisation as key features of the rational system approach
(Shany, 2012, p. 258). It is worth highlighting that judicial independence can
positively correlate with the current international regime support, since within
the framework of this regime operates an international court itself. Judicial
independence is also necessary for stable normative and institutional

141



environments which deal with long-term goals set by the members of such
regimes (Shany, 2012, pp. 260-261).

Nevertheless, some decisions made by independent judges without taking
into account states’ interests can lead to the decrease of states’ interest in
complying with such decisions (Shany, 2012, p. 262). If judges’ behavior can be
characterised as ‘“insensitive to the needs” of parties to the dispute,
the attractivity of such an international court may decrease (Shany, 2012,
p. 262). Hence, the legitimacy of the international court may be called into
question due to a lack of authority and support from a state (Shany, 2012,
p. 262). In other words, the chronic gap between the members’ interests, legal
expectations and courts’ decisions can lead to the ineffectiveness of the court as
a whole.

In sum, judicial independence can be connected with effectiveness in a very
complicated way. Judicial independence may mirror the democratic basis of
the international court’s activity. Independence of judges grants that the court is
free from political interference, and it attracts more claimants seeking
an unbiased decision. As it follows from all the conclusions above,
attractiveness of the court and number of claimants is used for its determination
as an effective one. However, a balance of interests should take place to make
the court attractive and effective. So, it shall be free from political intervention,
but it shall correspond with the actual values of the member states. It leads to
the conclusion that such independence as the main effectiveness criterion
remains current for legal regimes promoting democratic values.

In 2015, Y. Shany published another paper related to the legitimacy and
effectiveness of international courts (Shany, 2015, pp. 1-21). He describes
following factors of the effectiveness assessment: whether international courts
successfully achieve the goals set by their members, whether their activity has
a greater influence on other subjects of international law which exist in the same
social environment, whether international courts gain significant volume of
resources necessary for their further functioning (Shany, 2015, pp. 8-9).

In the first part of his monograph Shany describes effectiveness and
legitimacy in very close terms. Moreover, a rational systematic approach related
to the improvement of effectiveness of international courts can lead to direct
conflation of these two terms (Shany, 2015, p. 11). So, one of the essential
goals of any international court consists of enhancing the legitimacy of
the decisions and any other norms created by the court (Shany, 2015, p. 11).
The main reason for filing a claim to a particular international court can be
regarded as a very high level of its legitimacy (Shany, 2015, p. 12). Moreover,
legitimate decisions made by the international courts can directly affect
the environment in a positive way. Meanwhile, illegitimate decisions can have
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a negative impact or no impact at all (Shany, 2015, p. 14). Therefore, decisions
changing the environment positively can be regarded as effective.

Nonetheless, there are certain distinctions between them. Subsequently,
conflicts between these two concepts can arise (Shany, 2015, p. 16). In certain
cases legitimacy protection leads to decisions which shall be directly regarded
as ineffective (Shany, 2015, p. 16). “Ineffective” means that such decisions
cannot help the court reach the goals set, but there are no clear negative
consequences, like termination of the existence of the court or significant
reduction of the court’s resources (Shany, 2015, p. 16). As examples of cases
which were legally and academically correctly resolved by the international
courts but led to the ineffectiveness of the courts, Shany names the following:
Hirst v. United Kingdom,® ICJ Advisory Opinion on independence of Kosovo,®
Cambell v. Zimbabwe.* In the first case the United Kingdom failed to comply
with the decision, in the second case there was no impact on the international
environment and in the third case it led to a short-time collapse of the court’s
activity due to the members’ refusal to support the court (Shany, 2015, p. 17).
As an opposite example, the author points at the activity of the Court of Justice
of the European Union, which made a greater contribution to the European
integration process but its legitimacy suffered (Shany, 2015, p. 18).
The International Centre for Settlement of Investment Disputes lost the support
of the members since it was accused of preventing member states from
adopting economic reforms in response to emergencies (Shany, 2015, p. 18).

To sum up, Y. Shany published numerous papers on the matter of
international courts’ effectiveness. He used a hybrid format of research
providing for a combination of legal and sociological approaches. His research
explores two main areas: some works concentrate on legal effectiveness criteria
(like independence of judges), while others foresee a hybrid approach including
legal and sociological effectiveness criteria. In his papers Shany refers to
the rational system approach that is based on the ability to achieve the court’s
goals and approaches based on the volume of social impact of the court and the
ability to accumulate new resources for further activity. The rational system
approach is the most popular and includes analysis of the goals set, process of
achieving goals and difference between the outcome and the preliminary goals
set. In more recent papers Shany regards different criteria for effectiveness in
accordance with a rational system approach scheme. Compliance with
decisions of international courts can be defined as one of the essential criteria of

8 ECtHR. Hirst v. United Kingdom. Judgment of 6 Oct. 2005, Grand Chamber.

9 Accordance with international law of the unilateral declaration of independence in respect of
Kosovo, 2010, ICJ 403.

1 SADC Tribunal. Campbell v. Zimbabwe. Case 2/2007, Judgment of 28 Nov. 2008.
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effectiveness. For compliance analysis such factors as preliminary norm
compliance, successful dispute resolution, legal regime promotion, i.e. extension
of the current legal regime to the new subjects of law, regime legitimisation are
taken into account. However, compliance cannot serve as a single and sufficient
criterion. Judicial independence is considered as another interesting criterion of
effectiveness since it allows to determine the level of development of democratic
principles, building a ground for international courts’ operation. However, this
criterion should be applied by taking into account the court's goals and other
effectiveness criteria, since independence is connected with effectiveness in
a very complicated way.

Conclusion

To sum it all up, the effectiveness criteria suggested by Laurence R. Helfer is
regarded as classical. This approach to judicial effectiveness is quite
contemporary, since such criteria as the ability of the court to attract a sufficient
number of claimants, presence of strong formal authority, composition of
the tribunal and qualifications of judges are still widely considered in
contemporary research. While most of the effectiveness criteria proposed by
Helfer are considered legal, he also identified some specific and irrelevant
criteria and attitudes. For example, case-specific effectiveness, erga omnes
partes effectiveness and courts’ impact on the prevention of similar violations
are nowadays rarely used in legal studies. Moreover, such criteria can be
regarded as quite idealistic and barely achievable by international courts, since
such achievements regard a very high level of integration between national and
international courts. In addition, a strong enforcement mechanism for
international courts’ decisions shall be developed to make meeting of any
criterion mentioned above possible.

It is remarkable that Helfer has been working on the analysis of international
courts’ effectiveness for years. His method is considered well-structured and
progresses logically. Firstly, Helfer introduced a list of concrete effectiveness
criteria and illustrated it using real examples of international courts’ operation.
Secondly, this list was expanded and new unique legal criteria were added.
Thirdly, Helfer chose the new international court as a subject of effectiveness
analysis. Finally, the result of the court’s effectiveness mentioned above was
revised.

Modern legal scholars usually employ a combination of classical
effectiveness criteria and new criteria developed by themselves. Consequently,
Crockett directly incorporated certain criteria devised by Helfer within the paper,
without explicitly stating the effectiveness criteria used. The attitude suggested
by Calabria can be regarded as quite innovative. She combines classical
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effectiveness criteria developed by Helfer with new criteria developed by herself.
Calabria suggested a fundamentally new approach to the assessment of
international courts’ effectiveness. She claimed that the efficiency chain shall be
taken into account and foresees that every next effectiveness criterion is more
difficult to achieve in comparison with the previous one. Moreover, achievement
of every next criterion is impossible if all the previous criteria are not met.

The socio-legal approach to the international courts’ effectiveness is
represented in the studies by Yuval Shany. He used a hybrid format of research
with a well-structured combination of instruments. Some of Shany’s studies are
dedicated to legal effectiveness criteria (like independence of judges or
enforcement of courts’ decisions) only, but the main focus remains on
a sociological approach. He appealed to the rational system approach and
stressed the international courts’ ability to achieve their goals, the courts’ impact
on social processes and the ability to accumulate new resources for further
activity. In more recent works, Shany determined other criteria for effectiveness
based on a rational system approach scheme. It is remarkable that Shany’'s
studies dedicated to the legal criteria of international courts’ effectiveness
contain analysis and critique of the qualifications of judges, their independence
and decision enforcement as relevant effectiveness criteria. Shany highlights
that only legal criteria used for effectiveness analysis cannot be regarded as
sufficient since it ignores essential aspects of international courts’ operation.
Therefore, he broadened the scope of criteria applicable within the framework of
effectiveness analysis.

Finally, it is important to note that the history of determination of any criteria
applicable to the international courts’ effectiveness assessment began with legal
studies. Helfer, Watts and their colleagues operated with legal categories only.
Some legal criteria of effectiveness developed by Helfer, such as the high
qualification of judges, their independence, the presence of strong legal
authority for court’s operation and the binding nature of decisions are often used
by modern legal scholars within the framework of international courts’
effectiveness analysis. Modern research on this subject generally shows two
key trends. The first one foresees the application of classical legal criteria
developed by Helfer to the international courts which have not been subject to
analysis yet. The second provides for application of a combination of criteria
developed by Helfer and newly developed criteria. New effectiveness criteria is
non-legal in its essence, meanwhile application of legal criteria is only criticised
due to its narrowness. So, complexity and variability can be regarded as main
features of approaches used in the analysis of international courts’
effectiveness.
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AHHOTauuA

CraTbs nocesileHa aHanun3y pelueHus Esponelickoro Cyga no npasam yenoeka (fanee —
ECMNY, Cyp) no peny Husap Caccu npomus dpaHyuu u Mypad beHyesnnanu npomus
®parHyuu ot 15 okTabps 2024 roga, B koTopom CyA nNpu3Haa HenpuemMsiemMbiMu Xanobbl
3anBuUTeNeil Ha O0TKas paHLy3CKUX CyAOB paccMaTpuBaTb WX TFPaXAAHCKME WCKW K
[O/MKHOCTHLIM sinuam CLUA o Bbinnarte KoMneHcauuy 3a MbITKU U HE3aKoHHOEe 3afepXKaHune
B [yaHTaHaMo. ABTOpbI paccMarpusaloT aprymeHtauuio ECIMY no kaoueBbiM MpasBoBbIM
BOMpoCaM, CBfA3AHHbIM C  OPUCAMKLUMOHHLIMWU ~ UMMYHUTETAMU rOCyAapcTB U UX
[O/MKHOCTHBIX /UL, B 60/1ee LUIMPOKOM KOHTEKCTE COBPEMEHHbIX AUCKYyCCUiA O npepenax
IOPUCAVKUNOHHBIX  UMMYHUTETOB. OCHOBHOE BHUMaHWE YAENsAeTca TPem acrnekram.
Bo-nepBbIX, COOTHOLUEHWIO VIMMYHWTETOB OT YrO/IOBHOW W [PaXKAAHCKON HOPUCANKLMN.
ECIMY nogreepAnn, 4To MMMYHWUTET AeiCTBYeT OAMHAKOBO B 060X C/y4asX, HECMOTPSA Ha
[OKTPUHa/TbHBIE CMOPbI 0 BO3MOXHbIX pasnuunsx. Bo-BTopbix, 06CyxaaeTcs BONPOC O TOM,
MOTYT /1 MbITKV CYATATLCS AENCTBUAMM, COBEPLUEHHbIMM B odhuLmanbHOM kadecTee. ECMY
nogfepxan nosvuumio  paHLy3CckMx CyfAoB, MPU3HaB, 4YTO AEeNCTBUS aMepUKaHCKUX
[OMKHOCTHBIX N, B TyaHTaHamo 6biny Y4acTbio rocyAapCTBEHHON NONNTYKKM, & 3HAYWT, OHU
noanagarT nof (OYHKUMOHaNbHBLIA UMMYHUTET. B-TpeTbux, aHanuaupyetcs npobnema
COOTHOLLEHUS  UMMEepaTUBHbIX HOPM  MexayHapogHoro npasa (jus cogens) u
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IOPUCAMKUMOHHOIO ummyHuTeta. ECIMY, cnegysa cBovM paHHUM npelefeHTaM, BHOBb 3aHs/
KOHCEepBAaTUBHYIO MO3ULMI0, OTKa3aBLUMCb MPU3HaBATb WCK/IOYEHUS U3 MMMYHUTETA daxe
0151 Hanbosee cepbe3HbIX HapyLLEHW MpaB YenoBeka.

KntoueBble crnoBa: Esponeiickuii Cya no npaBaM 4esioBeka, HOPUCAUKLMOHHbIE
UMMYHUTETbI TOCY[APCTB UM WX [AO/MKHOCTHLIX /UL, UMMYHWTET ratione materiae, npasa
yenoBeka, HOPMbI jus cogens

[Ana untupoBaHusa: CTapxeHeukuii B. B., Bacunbuosa A. C. MNMoyemy cpaHLy3cKuii cya He
MOXeT NPUCYANUTHL KOMMEHCaUMio 3a MbiTkM B [yaHTaHamo: KoMMeHTapuii K peLueHuto
Eeponeiickoro Cyaa no npasam Yenoseka no fgeny Huszap Caccu npomus dpaHyuu u
Mypad Benydennasnu npomus ®paHyuu. XKypHasa BLU3 no mexdyHapooHomy npasy / HSE
University Journal of International Law. 2025. Tom 3. Ne 3. C. 147-160.
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Abstract

The article provides an analysis of the European Court of Human Rights (hereinafter —
ECtHR) decision of 15 October 2024 in the case of Nizar Sassi v. France and Mourad
Benchellali v. France, where the Court declared inadmissible the applicants' complaints
concerning the refusal of French courts to examine their civil claims against US officials for
torture and unlawful detention at Guantanamo Bay. The authors examine the ECtHR's
reasoning on key legal issues related to jurisdictional immunities of states and situate this
decision within the broader context of contemporary debates on the limits of state
immunity in international law. The analysis focuses on three principal aspects. First, the
article discusses the relationship between immunities from criminal and civil jurisdiction.
The ECtHR affirmed that immunity applies equally in both contexts, notwithstanding
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doctrinal disputes about potential distinctions. Second, the article addresses whether acts
of torture can be considered as conduct performed in an official capacity. The Court
upheld the position of French courts, recognising that the actions of US officials at
Guantanamo formed part of state policy and thus fell within the scope of functional
immunity (ratione materiae). Third, the article explores the complex interplay between
peremptory norms of international law (jus cogens) and jurisdictional immunity. The
authors emphasise that the ECtHR, following its precedents (Al-Adsani v. the United
Kingdom, Jones and Others v. the United Kingdom), maintained a conservative stance by
refusing to recognise exceptions to immunity even for gross human rights violations.
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BeepneHue

15 okTab6ps 2024 roga Esponeiickmii Cyg no npaBam YernoBeka (ganee —
ECMNY, Cyn) paccmoTpen xanobbl ABYX dpaHLy3ckux rpaxaaH, Husapa Caccu
n Mypaga beHuennanu (fanee — 3aasutenn), NpoTms ®paHLmn Ha HapyLleHne
4.1 cT. 6 (EBponeiickoii) KoHBeHUMM O 3awmTe npasB yesioBeka M OCHOBHbIX
cBobon® (manee — EKIMUY). ®paHuysckMe cydbl OTKasa/nCb paccmarpuBatb
HanpaBfeHHbll 3asBUTENS MU rpaXkaaHCKuil UCK K rpaxgaHam CLUA B cBA3M C
He3aKOHHbIM 3adepXxaHvem 3asBuTeneinl n nbitkamyu B [yaHTaHamo. ECIY
e[IMHOINIacHO MpPU3Ha/T Xaslo0bl 3asBuTenein HenpuemneMbiMU W MPeKpaTui
NPOV3BOACTBO MO Aeny.

[JaHHoe [eno nogHUMaeT BaKHble BOMPOCHI O Mpejenax yHWBepcasbHON
rpakfaHCKol pucavkumm n cdepe AeCTBUS IOPUCANKLNOHHBIX UMMYHUTETOB
rocygapcTsa Mo rpaxaaHckum genam.

1. dakTbl gena

3asBuTenn OblIM 3axBadeHbl B AdraHuctaHe BO BpeMs onepauuii nog
pykoBoacTBoM CoefuHeHHbIX LUTtatoB AMEpUKM B pamkax T. H. «BOWNHbI C

1 EBponeiickas KOHBEHUMs O 3alUTe MpaB YesioBeKAa W OCHOBHbIX CBOGOJ, WM3MEHeHHas W

pononHeHHas Mpotokonamu Ne 11 n Ne 14, BctynuBluvmMu B cuny 1 nioHst 2010 roga, 1. Pum, 4. XI.
1950 rog,.
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Teppopu3mMoM», Hauaslleiics nocne 11 ceHTA6ps 2001 roga, U cogepXauch
Bnactamu CLUA B nepwuog ¢ 2002 no 2004 rog B narepe lNyaHTaHamo Ha Kyb6e.
Ob6a 3asBuTena yTBepxAasin, YTO BO BPeMs NPeb6biBaHUSA MOL CTPaxXeW OHM
noZBeprajincb He3akoOHHOMY 3aZlepPXXaHno U MHOTOYMUC/IEHHBIM MbITKaM.

Bckope nocne BosBpaleHnsi BO ®paHumio B Hosibpe 2002 roga 3asiButenu
HanpaBwWan rpaxgaHcknii uck B cyd JinoHa. Wck 6bin nogaH B OTHOLUEHUU
HEM3BECTHbIX /UL U KacasiCs HEe3aKOHHOIO COAepXaHus nof cTpaxeil 6ornee
CeEMU [Heli, He3aKOHHOro /MWeHWss CcBo6OoAbl, a TakkKe YMbILLIEHHOo
HeXenaHus NpekpaTuTb He3akoHHOoe NuLleHre cBobobI.

14 cheBpania 2003 roga hpaHLy3CKMA CNEACTBEHHbIN cyabs (aHrn.:
examining magistrate) oTkasasica HauyaTb cyaeb6Hoe paccnefoBaHue Cco
crnepyoLeii MOTUBUPOBKOW: €Cnv MPeAnosioknTb, YTO (hakTbl COOTBETCTBYIOT
[eNCcTBATENbHOCTN, OHU «MNPUMNMCLIBAIOTCS areHTaM MHOCTPaHHOro rocyAapcTBa,
BbIMOJTHAOLWUM OhMLMasbHble AEWCTBUS, KOTOPbIE HE MOTYT ObITb NMPUB/IEYEHBI
K OTBETCTBEHHOCTW (hpaHLy3CKMMUK cyfamu». 3asasButeny obxanosasv faHHoe
peLueHue.

MoctaHoBneHnem ot 4 sHBapst 2005 roga KaccauuwoHHbii cyn dpaHumm
HanpaBw/ [eno Ha HOBOE pacCMOTpeHue, TakK Kak HWXecToswme cydbl He
npoaHanM3MpoBa/IM,  OXBaTbiBalOTCA M Mpegnonaraemble  AeNCTBUS
MEXAYHapOAHbIM MpaBOM, B YacTHOCTM Hopmamu TpeTbeilh YKeHeBcKol
KOHBEHLMW? 1 MexXayHapoAHOro NakTa o rpaxaaHCKuMX 1 NoJIMTUYECKMX npasax®.

Mocne pelwenns KaccaynoHHoro cyga dpaHuum geno 6bi10 nepegaHo B
AnennsaumoHHbln  cygn  lMapwka, W Havdasiocb odwmumanbHoe cyaebHoe
paccnegosaHvie. B 2006 rogy dhpaHLy3ckue crieCTBEHHbIE CyAbW 06paLlamch
B pas/iMyHble MUHUCTEPCTBA C Lebi  Moayuutb  uHdopMaumo 06
aMepUKaHCKOM LIEHTPE COAEPXaHNs Nog CTpakeii.

B mae 2006 roga 3assutenn noTpeboBann, 4TOoObl B paccregoBaHue
BKNIOUMIN haKTbl NbITOK. OHWM NOTpeboBasin Takke Bbl3BaTb Ha A0ONPOC AKOObI
NPUYaCTHbIX K AaHHOMY [iefly aMepuKaHCKNX YMHOBHWKOB: reHepana Jxeddpu
Mwunnepa, KOTopbIii KypupoBan gonpoc B MNyaHTaHamo, n AnbbepTo MoH3aneca,
B TO BpeMs COBeTHVKa besoro goma, a 3atem reHepasibHoro npokypopa CLUA. B
utore B 2009 rogy 6b1510 NpegbSBAEHO AOMNO/HUTEIbHOE 06BMHEHME B MbITKAX 1
aKTax BapBapcTBa.

B 2012 ropy thpaHLy3ckme Cyaby Hanpaswuav 3anpoc 0 NPaBoOBO NOMOLLY C
npocbOoil paspelwmnTs MM BbexaTb Ha TeppuTopuio CLUA c uenbio gonpoca
ceugerteneii. OgHako amepuKaHCKMe BIacTu Tak U He OTBETWIM HU Ha 3ToT
3anpoc, HM Ha nocriegyoLuue.

YKeHeBckas koHBeHUMA OT 12 aBrycta 1949 roga 06 obpatleHnn ¢ BOEHHOMNIEHHbIMU.
3 MexXayHapoAHbli NakT O TPaXAAHCKUX U MOMMTUYECKWX npasax. MpuHAT pesosnioupeii 2200 A
(XXI) leHepanbHoit Accambnen oT 16 aekabps 1966 roga.
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B 2014 v 2016 rogax ppaHuy3ckve BiacTy BHOBb MOMbITA/IUCL BbI3BATb
reHepana Mwsepa n HeKOTOpbIX APYrMX amMepuKaHCKMX YUHOBHUKOB B Cy4 A1
gonpoca, ogHako B Jekabpe 2016 roga CLUA oTkasanm, ccbiiasicb Ha
BO3MOXHOCTb NOAPbIBa HALMOHANLHOMO CyBEpPeHNUTETA.

18 ceHTA6Gpa 2017 roga CNeACTBEHHbIA Cyabs OhMUMaIbHO 3aKpbla Aeno,
COCNaBLUNCb HA CYBEPEHHbIi UMMYHUTET, Tak Kak 06BUHAEMblE aMepuKaHCcKme
areHTbl [AeiCcTBOBa/M OT WMMEHW rocyjapctea M WX NOBeAeHue, NycTb W
NpoTMBOpeYMBOe, Obl/I0 4acTbl0 AHTUTEPPOPUCTUYECKOWN roCYyAapCTBEHHOW
nonutukn CLUA, npoBogmmoii nocne 11 ceHTAabpsa 2001 roaa. Takum 06pasom,
STUX NNL, HEBO3MOXHO MpPYB/IEYb K OTBETCTBEHHOCTU BO PpaHLmm 3a feicTBusS,
COBEpLUEHHblE VMU B O(huuMasibHOM KadecTBe. [MapudKCkuidi anennsumMoHHBbIR
cyn, noaTesepann pewenune 19 gekabps 2019 roga n NOBTOPU: HECMOTPS Ha To,
YTO AeiicTBME MOXET OblTb KBa/IMULMPOBAHO B Ka4yecTBe NPecTyn/ieHust no
chpaHLy3CKOMY 3aKOHOAATEeNIbCTBY, areHTbl MHOCTPaHHbLIX rOCYAapcTs — B TOM
yucne npesvgeHT byw, MmuHucTp Pamcdeng wu  gpyrme — nosb3yoTcs
OYHKUMOHaIbHBIM UMMYHUTETOM OT NpecnefoBaHnii N0 3TUM MPEeCTYN/IEHNSM.
VIMMYHWTET pacnpocTpaHAeTcs Takke Ha AeiCTBMSA, COBEpPLUEHHbIE B pamMKax
BbINO/IHEHWSA  TOCYAAPCTBEHHbLIX  (DYHKUMA, [axe ecnu 3T AeicTeus
NPeAnoNoXNTENbHO MPEeACTaBNSAIOT CO60M cepbesHble HapylleHus npas
yesioBekKa.

13 aHBaps 2021 roga KaccauuoHHbIi cyn ®paHuMu noaTeepaws, YTo B
COOTBETCTBUM C MEXAYHAapPOAHbIM MNPaBOM He CyLIeCTBYeT puU3HaHHOIo
UCK/IOYEHNA U3 VMMYHUTETa [axe B C/lyyae MbITOK, a Takke TO, 4TO
yCTaHaBNMBaTb TakMe UCK/IIHEHNS LOMKHO MeXAyHapoAHOe CO06LLEeCTBO, a He
HauVoHaNbHbIEe Ccyabl.

Mocne atoro B utone 2021 roga 3aasuTteny obparunucb B ECIMNY, 3aa8uB 0
HapyLleHnn nx npasa Ha [OOCTYN K NpaBOCYAMi0 B COOTBETCTBMM C 4.1 CT. 6
EKMNY*.

2. NMpasoBble no3vuyun ECMY

Mpeactasutenn ®paHUMU 3as8BWIN O HENPUEMNIEMOCTU Xanobbl B CBA3M C
OTCYTCTBMEM pPeasibHOro Cropa, CBA3aHHONo C HapyLUEHWEM rPavkAaHCKUX Npas
3asBuTENEl, Tak KaKk OHW HEe MOIM He 3HaTb, YTO Xanoba, 0bycnoBNEeHHas
OeiCTBMAMM  amMepuKaHCKMX YMHOBHWMKOB, TECHO CBfi3aHa C Ha/Muvem
IOPUCANKLMOHHOIO MMMYHUTETA.

MpoaHanusupoBas aToT aprymeHt, ECMY npuwen K BbiBOAy O
npuMmeHumocTm 4.1 ct. 6 EKMY Kk paccmarpusaemomy cropy. ECMY
NoATBEPAMA, 4YTO [JaHHas CcTaTbs MPUMEHUMA B TPaXOAHCKUX  Aenax,

4 Y. 1 cT. 6 rapaHTMpyeT kaxJoMy NpaBo Ha cnpaBeA/MBoe cyaebHoe pa3buparesbCTBo.
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Kacawowmxca UMMyHUTETa OT cyaebHoro npecnegoBaHus. VIMMyHUTET B
0603HAYEHHOM KOHTEKCTe [O/DKEH paccMaTpuBaTbCA He Kak OrpaHuyeHve
MaTepuasibHOro npasa, a Kak npoLeccyasibHoe NpPenaTcTBue A1 KOMNETEHLMN
HaLOHa/IbHbIX CYA0B BLIHOCUTL PEeLLEeHWs Mo CMOPHOMY BOMPOCY.

Cnegyowmii apryMmeHT ®paHumum 0 HenpuemMsieMoCTy Xasnobbl Kacasics Toro,
4yTO MpaBO Ha A[OCTyn K cydy, rapaHtuposaHHoe 4. 1 ct. 6 EKIY, He HocuT
abCconTHOrO XxapakTtepa U MOXET ObiTb OrpaHNMyYeHO HOPUCAMKLMOHHBIMM
UMMYHUTETaMU OPULMasbHBIX /UL,

ECMY B aHa/Msvpyemom pJene noaTBepaus, UTO npefocTas/ieHne
IOPUCANKLMOHHOIO MMMYHUTETA B rPaKAaHCKOM Cy0MNpon3BOACTBE npecnenyer
3aKOHHYIO LUenb  COoONIAeHNs  HOPM  MEXAyHapoJHOro npasa, uyToObl
cnocobCcTBOBaTL MEXAyHapPOAHOW BEX/IMBOCTU U [O6PbLIM OTHOLLEHWAM MeXay
rocyaapcTsaMu NOCPeACTBOM YBAXEHUS CyBEPEHUTETA APYrOro rocyaapcTaa®.

B oTHOLIEHMN NPONOPLMOHANBLHOCTU OrpaHNYeHus npasa Ha [OCTYN B Cyf
ECMNY B aHanusvMpyemom pfefnie Takke cocriasica Ha peleHue Asb-AdcaHu
npomus CoeduHeHHO20 Koposnescmsa®, B KOTOpOM 6bli caenaH BbiBog 06
OTCYTCTBUW MPAaKTUKW MO NINLLEHUNIO TOCYAAPCTBa UMMYHUTETA MO TPaXKAAHCKUM
[enam, CBsi3aHHbIM C coBeplueHueM nbiTok’. ECMY gonyctun, 4to passButue
MeXAyHapoAHOro O06bIYHOTO WX  [OrOBOPHOTO MpasBa MOXET MpUBECTM K
N3MeHeHusM B OyayLleM, HO Ha AaHHbI MOMEHT cnefyeT pykoBOACTBOBATLCA
npasoBbiMU no3uumamu MexayHapogHoro Cyaa, BbickasaHHbIMM B 2012 rogy
no aeny repmaxusi npomus Yimanauu®,

ECIMY nonoxuTenbHO OLeHW B CBOEM PELIEHUN HACTONYMBOCTb CyAe6HbIX
opraHoB ®paHuun B paccnefoBaHun (hakToB, 0603HAYEHHBIX 3asBUTENAMY,
MHOFOUYNC/IEHHbIE  MOMbITKA ~ 06paTUTbCA  3a  NpPaBOBO  MOMOLLBLI K
amMeprKaHCKMM  BfacTaM, OONpPOCUTb  MpeacTaBuTeNneil  amepuKaHCKOro
rocygapctea, KOTOpble, OfHaKOo, He YyBEeHYasIUCb YCMNexoM Wu3-3a oTKasa
MHOCTpPaHHbIX BNacTeli coTpyaHMyaTh Co CneacTBrem®. STo Takke NOBANUS/IO HA
BbiBO4 Cyfa O TOM, 4YTo 3asBuTenu MOMN MpeabsBUTb CBOM TpeboBaHus B
cyde, a B [OCTyne K cyAy He 6bl/10 OTKa3aHO WCKMOUUTENBbHO M3-3a Ha/IMuus
NMMYHUTETOB.

5 Nizar Sassi and Mourad Benchellali v France [2024] ECtHR Applications nos 35884/21 and
35886/21, § 56 (nanee — Sassi and Benchellali).

& Al-Adsani v. The United Kingdom [2001] ECtHR App No 35763/97 (ganee — Al-Adsani).

7 Sassiand Benchellali, § 61.

8 Jurisdictional Immunities of the State, Germany v Italy [2012] ICJ, Judgment, ICGJ 434 (nanee —
Germany v ltaly).

®  Sassi and Benchellali, § 64.

152



3. KommeHTapwii

AHanunsmpyemoe pelleHne MOAHVMAET HECKOSIbKO BaXHbIX HOPULANYECKMX
BOMPOCOB, KOTOPble Ha TEKYLLMA MOMEHT aKTMBHO 06CyXJatTca B pamkax
pabotbl Komuccun mexayHapogHoro npasa OOH (ganee — KMI, Komuccus)
no nopgrotoeke [lpoekTta cTateil 06 WUMMyHWTETE [O/DKHOCTHbLIX WL, OT
Yro/I0BHOM HOPUCAMKLMM MHOCTPAHHOIO rocyfapcTBa, a Takke B [OKTPUHE U
NpakTMKe HaunMoHasIbHbIX CyfoB. CTOWUT BbIAENWUTbL TPU Takux Bonpoca (CM. .
3.1, 3.2 1 3.3 HacToALLEl CTaTbK).

3.1. CoOOTHOWEHNE WMMYHUTETOB OT YrO/IOBHOM W Tpax[aHCKOWN
OpUCANKLNN

B mexayHapoaHOV MpaBOBOW AOKTPUHE MPOAO/IXaeTcs AUcKyccus 06 obbeme
IOPUCOMKLUMOHHOTO  MMMYHWUTETA: SIBASETCA /NIM OH  paBHO3HAYHbIM  Npu
pPacCMOTPEHUN TPaXKAAHCKAX W YrofIOBHbIX AN WU AO/MKHbI NPUMEHSATHLCA
pasHble cTaHzapThbl.

CornacHo OfHOV TOYKe 3peHusl, HeOBXOAVMO NPOBOAUTL Pas/iMune Mexay
OCYLLECTB/IEHUEM YrO/IOBHON W TPaX[AHCKON OpUCOMKUMKM, 4YTO, B CBOHO
oyepedpb, CKasblBaeTcad W Ha OObemMe WMMYyHMTETa, KOTOPbIA [O/MKEH
NpefocTaBNATLCA (UMMYHUTET OT Yro/IOBHON HOPUCAMKUMM 0BbIYHO wmnpe) (Fox
& Webb, 2013, p. 87). Pasnuuusa nogyepkMBanncb M Npuv MOATOTOBKE
Komuccueii MpoekTa ctateil 06 UMMYHUTETE AO/HKHOCTHbIX /ML, rocyaapcTea oT
MHOCTPaHHOI YronoBHOW topucaMKLMKU™®. B 4acTHOCTW, NPUBOAMIICS apryMEHT,
4YTO BOMPOC MMMYyHMTETA B C/lyyae YrosloBHOrO NPOM3BOACTBa BCTaeT elle Ha
pocyne6Hoin ctagum™. Kpome TOro, €cTb CYLLIECTBEHHbIE pasnuna 1 B
CyGbEKTHOM CcOCTaBe: VMMYHWTET OT YrO/I0BHOW HOPUCAUKLMN MOXET ObliTb
npegocTas/ieH TOMbKO AO/DKHOCTHOMY /Ly, B TO BPemsi Kak UMMYHUTET OT
rpakgaHCKol  IopUcaMKUMM  NpefocTaBnsieTcd  Kak rocygapctey, Tak U
[OMKHOCTHBLIM nMLam?®2,

Heobxognmocte pgudhchbepeHumaumm 6bina 060OCHOBaHa Takke B Jene
Anb-AdcaHu. B csoem peweHun ECIMY, aHanusnpys npMMeEHUMOCTb BbIBOLOB,

10 Komuccus MexayHapogHoro npasa. (2010). Bmopoli doknad 06 umMmmyHumeme d0/MKHOCMHBLIX Uy
2ocydapcmsa om UHOCmpaHHOU y20/108HOU  HOPUCOUKYUU, M0020mMOB/EeHHbIT CreyuasibHbiM
doknadyukom PomaHom AHamosibesudem KonodkuHbiM. AICN.4/631, § 38 (Janee — KM,
BTopoii goknag).

' Komuccusi MexpayHapogHoro npasa. (2008). [MpedsapumesibHbili 00knad 06 uMMyHumeme
Q0/DKHOCMHbIX /lUY 20cydapcmsa om UHOCMPaHHOU y20/108HOU 0PUCOUKYUU, M0020MOB/EHHbIU
Crieyua/ibHbIM 0ok/1ad4ukom PomaHom AHamosibesudem KosnookuHbiM. AICN.4/601, § 51.

2 Tam xe, § 52.
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nosnyyYeHHbIX B Aenax [TuHouem® n ®dypyHA3us™, oTMeTWA, YTo, B OT/INUME OT
nocnegHwx, B gene Asb-Ad0caHU peyb LWina O rpakgaHCKoW OTBETCTBEHHOCTU
rocygapctesa, TeM caMbiM  MpOBEAs  pas/inune Mexay npvMeHeHueM
VMMMYHUTETOB OT YrOMOBHOW W TrPaXAaHCKOW HOPUCAMKLMM  MHOCTPaHHOro
rocygapcteal®. Bonee Toro, B OTHOWeHUW [TuHouema Cya ykasan, uTo
orpaHVyeHne MMMyHUTETa ratione materiae ObIBLUErO rN1aBbl rocygapcrea OT
Yro/I0BHOM OPUCAVKUMN HUKaKMM 06pasoM He B/IUSET Ha MMMYHWTET ratione
personae rocyfapcTea oT rpaxaaHCKoii prucamkumme,

B pene [koHc u dp. npomus CoeduHeHHo20 Koponescmsa ECMY
Hanpamyto ykasaJi:

B cBeTe BO3MOXHOCTU [AJ151 XepTB MNPecTyr/ieHUii B HEKOTOPbIX rocyfapcTBax
nofaeaTb T[PaXAAHCKWKA WCK O BO3MeLleHUM yllep6a B pamKax YrofloBHOMO
Cy[0Npou3BOACTBA, /II060e pasnuune B NOAXOAe K UMMYHUTETY ratione materiae
MeX/y rPaXaaHCKUMU U1 YTro/oBHBIMU AenamMu 6yaeT UMETh BAMSIHWE Ha CTeneHb,
B KOTOPOI rpakaaHckasi KoMNeHcaums OCTyNHa B pasHbIX rocyaapcTeaxt’.

COOTBETCTBEHHO, CTOPOHHUKN [AHHON TOUKM 3PEHUA HE WCKIoYaoT
CuTyauuio, Npv KOTOPOi WMMYyHWUTET OyneT [eiicTBoBaTb OT  YroJIOBHOWA
lopucavKLMKM, OoAHAaKO OH He OyaeT npusHaBaTbCd B OTHOLUEHWM
rpakfaHCKo-NpaBoBbIX TPeboBaHWn 0 BO3MELLEHWN Bpeaa.

CornacHoO  Apyroin  TOYke  3pEHWs  KOHLUENUWA  MeXAyHapOoLHOM
OTBETCTBEHHOCTM rOCyAapcTBa He 3HaeT pasuuuini Mexay rpaxAaHCKoW 1
YrO/I0BHOV OTBETCTBEHHOCTBLIO: «3TO eAnHoe HeandepeHUpoBaHHOE NOHATME
oTBeTcTBEHHOCTU» (Crawford, 2012, p. 542). CoOTBETCTBEHHO, B BOMpocax
BbiNAaTbl  P&XAAHCKOW  KOMMeHcauun 3a BO3MOXHble  MPecTynieHus,
COBepLUEHHblE  OhMUMa/IbHBIMM  ANLAMK, OO/MKEH [AelCTBOBaTb  e€AWHbIN
CTaHAapT IOPUCAMKLUMOHHOTO  MMMYyHWTETa, KOTOopbll  6ydeT  3awuwarb
rocygapcTBO (€ro AO/MKHOCTHbIX /IULL) Kak OT Yro/IOBHOW, Tak WU OT rpaxAaHCKoM
HOpUCANKLNN.

VimeHHO aToT nogxog Cyg NpPOAEeMOHCTPMPOBa B KOMMEHTUPYEMOM Agere.
Paccyxpgas 0 TOM, YTO B HACTOSILLUMIA MOMEHT B MEXAYHapOAHOM MpaBe HeT
chopMmpoBaBLLEACA HOPMbI O MINLIEHUN VMMYHWTETA B C/lyyae COBepLUEHUS
neiTok, ECMNY mncxogut M3 TOro, Yto MNPUHLUMN UMMYHUTETA OT HOPUCANKUUAN

3 R. v. Bow Street Metropolitan Stipendiary Magistrate & Others, Ex parte Pinochet Ugarte (no 3)

[2000] House of Lords, 1 AC 147.

4 Prosecutor v. Furundzija [1998] ICTY (case no. IT-95-17/I-T (1999) 38 ILM 317) (nanee —
Furundzija).

5 Al-Adsani, §61.

6 lbid, §65.

7 Jones and Others v. the United Kingdom [2014] ECtHR App No 34356/06, App No 40528/06,
§ 212 (manee — Jones).
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NPUMEHAETCA OAMHAKOBO KO BCEM [eflamM B HaUMOHas/IbHbLIX cygax (Kak K
rpaXaHCKMM, TaK 1 K YTO/TOBHbIM)™,

MpeonoxeHHoe pelleHne, Ha Haw B34, 3acnyXuBaeT NoafepXKu.
MpepcraBnsieTcs, YTO NMPYMEHeHWe WMMYHUTETA B KOHTEKCTE CXOXWUX Aen He
MOXET Haxo4uTbCA B 3aBMCKHMOCTM OT TOrO, B paMKax Kakoro npov3BofcTBa
NOAHUMAETCA BOMPOC O HeNpPaBOMEPHOCTU AEeWCTBUA [O/MKHOCTHLIX NnL;
rPaXX4aHCKOro WaM YrofloBHOro. JTO Ae/leHUue He WMeeT OonpefensioLero
3HayeHusi. bBonee TOro, OHO MOXET HOCUTb WCKYCCTBEHHbIA WM Aaxe
MaHUNYNATUBHBIA XapakTep 4718 NPeoA0/IeHNS OPUCANKLMNOHHBIX OrpaHNYeHui,
YCTAHOB/IEHHbIX B MEXAyHapoAHOM npase. Beugy CcytM UMHCTUTYTa
IOPUCAVKLMOHHOIO MMMYHWUTETA W NpuHUMNa par in parem non habet imperium
peub MAET O CyBepeHHbIX AelCTBUAX rocyfapcTBa, KOTOpble He nognexar
OLIEHKE CO CTOPOHbI MHOCTPaHHbIX CyAebHbIX OpraHoB.

Takoi noAxof HaxoauT Takke NOATBEPXAEHNE N B NPAKTNKE HALMOHATbHbIX
cygoB. K npumepy, B gene /flo3aHo npomus Vimasuu, Kacawowemcs youicrtea
amMeprKaHCKMM  CONA4aToM  WTa/IbAHCKOro  odhuuepa pasBegkm W ABYX
rpaXaHCKnX Nul, WUTASIbSHCKUIA Cyf, Takke He CTasl NpoBOAMTL pPas/nyms
MeXay UMMYHUTETOM rocyAapcTBa OT UMHOCTPAHHOW rpaXKAaHCKOW lopucamkumum
N MMMYHWTETOM ratione materiae rocyfapCTBEHHbIX OPraHOB OT MHOCTPaHHOL
YrOfI0BHOW OPUCAMKUMW®, He NpPU3HaB CBOK HOPUCAMKLMIO MO PACCMOTPEHMIO
gena.

3.2. MoryT nu NbITKM NpU3HaBaTbCA AEWCTBUSAMU, COBEPLUAEMbIMU B
odmumanbHOM KauecTe?

KoMMeHTVpyeMoe pelueHvne nponvBaeT CBET Ha elle OAUH acnekT >XXWBOW
OncKyccun, KoTopasi BefeTcs B KOHTEKCTe [AeiCTBUA  HOPUCAWKLMOHHOIO
UMMYHUTETA B Aenax 0 HapylleHuu npas yenoBeka. MpoTUBHWKU NpU3HaHWUS
UMMYHUTETA 3a rOCYAapCTBaMu W WX [O/MKHOCTHbIMW SiMuamy npegnararot
MCXOAWTb M3 TOro, YTO aKTbl MbITOK (PABHO Kak W Apyrve rpybble HapyLlleHus
npas 4yefnioBeka) He MOryT ObITb COBEPLUEHbI OT MMEHU FrOCYAapcTBa, NOCKONbKY
OHW He SABAAIOTCA BbINOMIHEHMEM CYBEPEHHbIX (DYHKUWMA W  He MoryT
OCYLLECTB/IATLCA [AO/MKHOCTHBIM JIMLOM B odmumansHoM Kadectse (Bianchi,
1994, pp. 227-228). Takas 50rMKa NPOCNEXMBAETCA B pPeLUeHUsAX HeKOTOpbIX
HaUMOHa/bHbIX CYAI0B, BK/oUasl peweHus no genam MuHodem n bymepse®.
Bonee Toro, atoT BONpoc 3aTparmBasica Komuccueli B pamkax paboTbl Hag
TEeMO MMMyHUTETa AO0/HKHOCTHbIX nuu. Pestomupys pesynstatbl paboTbl 63-i
ceccun KM, cneumnanbHbeil goknaguuk P A. KonogkvH ykasan Ha To, 4TO B

8 Sassi and Benchellali, § 53, 61, 65.
19 Lozano v Italy [2008], Appeal Judgment, Case No 31171/2008; ILDC 1085.
2 Bouterse [2000] Court of Appeal of Amsterdam, R 97/163/12 Sv and R 97/176/12 Sv.
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MeXJyHapoAHOM npaBe O00B0/IbHO WUPOKO pacrnpocTpaHeHa Touka 3peHus,
COI/TaCHO KOTOPOW He TOMbKO MNbITKW, HO U ApYre TSHXKMe NpecTynsieHus no
MeXJyHapooHOMY MpaBy He MOryT paccmarpvBaTbCA Kak  AelcTBuSA,
COBepLUEHHbIe B O(PMUNa/IbHOM KayecTBe, U UMMYHUTET ratione materiae He
3alMLLaeT OT MHOCTPAHHOW YrofI0BHOW HOPUCAMKLUUN, OCYLLLECTBSIEMOI B CBA3M
C TakKMMK NpecTynneHusmu®.

OgHako € noJO6HbIM  YTBEPXKAEHMEM  MOXHO  nocnoputb. B
KOMMEHTMPYeMOM fefnle  akTbl MNbITOK B [yaHTaHaMo 6biM  MPU3HaHbI
hpaHuysckuvmm cypamn, a 3atem u ECMY pgeiictBusimm B odmLmasibHOM
kayecTtBe. Tak, AnennsyvmoHHbin cyg [lMapwka cnpasBeanMBo OTMETWU, YTO
JeicTBMsA, Ha  KOTopble anylTcs  3aaBuTenu, OblIM  COBEpLUEHBI
othmymanbHbiMm nuuammn CLUA B pamkax nonvTuku no 60pb6e ¢ Teppopr3mMomM;
onpegeneHne 3TOM MNOAMTMKA W ee peausauns BoeHHbiMM CLUA ¢
MCNOMb30BaHNEM [OCYAAapCTBEHHON BNAcT M BOEHHOW CWMbl 3TOW CTPaHbl
ABNAIOTCA  [ENCTBMSAMM,  KOTOpble  MNOAMNafalT  Nof — OCyLecTB/eHue
CyBepeHUTeTa COOTBETCTBYIOLLErO rocyaapcTa?.

ECMY noggepxasn Mo3vUMIO  anensisauMoHHOIo cyga, CcorfacuMBlWNCh C
aprymeHtauvei n onpegenvs, YTO B AAHHOM [efie aMepuKaHCKNe YNHOBHUKU
HECOMHEHHO  SBNAIOTCA  AO/DKHOCTHbIMW — Ninuamu, AeiCTBOBaBLUMMW B
oMLMaIbHOM KauecTse 1 OT MMeHM rocyaapctea®,

B aHanornuHom pene /[xoHc ECIY Takxe He cornacusics ¢ aprymeHTom o
TOM, UTO aKTbl MbITOK HE SBMSIOTCS AelCTBUSAMU B ODULMaIbHOM KavyecTBe?t
UTO TOCYAapcTBa, NpUCOEAUHSIIC K KOHBEHUMM O 3anpeTe  MNbITok™,
aBTOMAaTUYECKM OTKA3bIBAKOTCA OT UMMYHUTETA B COOTBETCTBYHLLMX Cy4asx?®.

3.3. PacnpocTtpaHsieTcs /i MMMYHUTET Ha [eicTBUSA, Hapyllawouime
HOPMBbI jus cogens?

Cnepyrouwas npobnema, 3atpoHytasd ECMY B koMmmMeHTUpyeMoM Jene, kacaercs
COOTHOLWIEHMS HOPM jus cogens (B 4aCTHOCTM, 3anpeTa MbITOK) U
IOPUCONKLMOHHOIO MMYHUTETA.

B noprotoBneHHom KMIT MNpoekte ctateid 06 MMMYyHUTETE OO/MKHOCTHbIX
N1y, rocygapcTBa OT MHOCTPaHHOW Yro/IOBHOW  OPUCAMKUMM B cTaTbe 7
npegnaraeTcs pelueHue, coriacHo KOToOpoMmy:

2L KMTr1, Bmopoli doknad, § 57.
2 Sassi and Benchellali, § 23.
% |bid, §54, 64.
2 Jones, §212.
KoHBEeHLMA NpOTVB MbITOK U APYIMX XECTOKMX, 6ecyenoBeYHbIX WM YHKAOLWMX [JOCTOMHCTBO
BMAOB 06paLleHus 1 HakasaHuss, OOH, C60pHuKM A0roBOpoB, T. 1465, cTp. 85, 10 aekabpsi 1984.
% Jones, §208-209.
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UMMYHWUTET ratione materiae OT OCYLLECTB/IEHUSI WHOCTPAHHOW Yro/I0OBHOM
IOPUCAMKLMN He MPUMEHSIETCS B OTHOLUEHUW CReaylowyxX NPecTynieHuii no
MeXAyHapo4HOMY MpaBy: NPECTYN/IeHMe TeHOUMAA, MPEecTynsieHns NpoTuB
UEMOBEYHOCTW, BOEHHbIE NPECTYM/IEHUS, MPEeCcTynsieHne anapTenga, nbiTky,
HaCW/IbCTBEHHbIE NCUE3HOBEHUS?.

B noateepxAeHue CyLLeCcTBOBaHNS COOTBETCTBYIOLLEN NPaKTVKN rocyapcTB
KMTI npusena geno MNuHoyem, B KOTOpom lManara /sOpAOB NOCTaHOBWA, YTO B
cyyasx OOBUHEHWSs B  COBEPLUEHUM TNbITOK  UMMYHUTET HE  MOXET
NnpeaocTaBATLCA [O/MKHOCTHLIM fMuaM Mo cmbicny KOHBEHUMM O 3anpete
MbiTOK. B pene ®eppuHu® uTanbsHCKMA KaccauMOHHbIA cya nocuutan
«beccrnopHbIM», 4YTO  [JO/DKHOCTHblE fMua rocyAapcTBa He  MNOJb3yHTes
(bYHKUMOHA/IbHBIM ~ UMMYHUTETOM B OTHOWIEHWW  MNpPEecTynsieHniA  no
MeXAyHapo4HOMY MpaBy, a Takke MOCTaHOBWU/, YTO HET HUKaKUX MNpUdnH
BbIHOCUTb ~ WMHOE  pelleHVe B  acnekte UMMyHWTETa  rocygapcrsa.
MexayHapoaHblii YyronoBHbI TpubyHan no 6biBwen HOrocnaeun (oanee —
MTBHO) B gene ®ypyHOxusi BECbMa KaTeropMyHo BbiCKasasics 0 TOM, 4YTO nnua,
coBepLlaloLe MexayHapoaHble nNpecTynneHus, BHE 3aBUCUMOCTM OT WX
cTatyca (gaxe ecnu 3TO [naea rocyAapcTBa) AO/MKHbI ObiTb MPUBMEYEHbI K
Yro/I0BHOI OTBETCTBEHHOCTU 3a COBEepLUeHHble JesiHns. Bonee Toro, cyg
3a8BWI, 4YTO Takas HopMa MWMeeT cTaTyc MexayHapoAaHoro o6bluan?.
AnennsaumnoHHas kamepa MTBHO Takke 3asBu/ia B peLLeHnn O BbI30BE B CY[ B
fene bBrawkuya®, uTo WMMYHWTET ratione materiae He CylWEecTByeT B
OTHOLLEHMW NPECTYNIEHUA, NPeAYCMOTPEHHbIX B MEXAYHAPOAHOM MpaBse, Takux
KaK BOEHHble NPecTyn/eHuns, NPECTYN/IEHNUs NPOTUB YE/I0BEYHOCTU U reHoumAast.

OTOT NOAXOA, HaxoouT MNOAAEPXKY Takke B AOKTPUHasIbHbIX WCTOYHMKAX
(Caplan, 2003, p. 744; Tladi, 2019, p. 187; Zappala, 2001, p. 601; Ozdan, 2019,
pp. 1538-1539; Colangelo, 2013, p. 90; Wirth, 2002, p. 888; Forcese, 2007,
p.168). HeobxooMMOCTb  WCK/KYMEHMA M3 MpUHUMNA  MMMYyHUTETa
NpeMMyLLEeCTBEHHO OBOCHOBLIBAETCS yKasaHMEM Ha OCOObIA CTaTyCc HOPM jus
cogens B MexgayHapogHom npase (Parlett, 2006, p. 51; Taylor, 2001, p. 114).

OfHako MOXHO N1 YXe cuuTatb, Y4TO CEHOPMMPOBASICA HOBbIV 06blyali,
NO3BONAKWMIA  npeHebperatb  UMMYHUTETOM, KOrga peyb MAET O
MeXAyHapoaHbIX NpecTynneHnsax? MHorve rocygapctBa B xoge paboTtbl Haf

Komucena MexayHapogHoro npasa. (2022). MmMmyHumem O00/MKHOCMHbIX /Uy 20cydapcmsa om

uHocmpaHHOU y207108HOU t0pUCOUKYUU, Tekcmbl U 3a20/108KU MPoekmos cmamel, npuHsimsie

PedakyuoHHbIM Komumemom 8 nepsom ymeHuu. A/CN.4/L.969, MNMpoekT cTatbn 7.

2 Ferrini v Germany [2004] Supreme Court of Cassation., Appeal decision, Cass no 5044/04, ILDC
19.

% Furundzija, § 140.

% Prosecutor v. Blaskic [1997] Case No. IT-9-14-A, Judgment on the Request of the Republic of
Croatia for Review of the Decision of Trial Chamber I of 18 July 1997.

3 Ibid, §41.
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MPOeKTOM cTaTeil oTMeyanu, 4To Komuccuss uMHTepnpeTupyeT COBPEMEHHOE
MeX[yHapoAHOM MpaBO M3MMILHE BOMbHO®2. W pgaxe cama KMIM npusHaet
OTCYTCTBME €AMHCTBAa Mo 3TOMy Bonpocy. MNpeacTaBneH Takoi B3NS4 U B
HayuHoil nuTtepatype (O'Keefe, 2015, p. 168; Dapo & Sangeeta, 2011, p. 834).

B 3TOM KOHTEKCTe npuMmevaTenbHa oueHka ECIMY, koTopblii BCneg 3a
MexayHapoaHbiM Cyaom®* 3aHs1 KOHCePBATVBHYH MO3WLMIO U KOHCTaTUPOBa,
YTO COBPEMEHHOE MeX[yHapo4HOe npaBO He TMPU3HAET WCKIIOYEHUA 13
VUMMYHUTETA A1 CePbE3HbIX HApYLLIEHW NpaB YenioBeka®.

Mosnyma ECMNY Bugntca nocnegoBatencHoii. PaHee Cypn npuxogun K
TakoMy Xe BblBOAY B MHbIX [enax, 3arparnsaioliux BOMPOC CYLLECTBOBAHUSA
UCK/TIOYEHNA U3 HOpMbl 06 MMMyHuUTeTax: B 2001 rogy B Aene Asb-AdcaHu, B
2014 roay B pene [pxoHc, B 2021 rogy B gene J.C. u dp. npomus besnbeuu. MNpn
sTom Cyp NOAYEepKMBaET, YTO CUTyaums He SBMASETCA CTAaTWYHOM, YTO Hefb3A
nckNouaTb PasBUTUS  MeXZyHapogHOro npasa B Oyaylwem W MOSIB/IEHUS
WCK/IOYEHNSA 13 MPUHLMNA UMMYHUTETA B C/lydasX HapylleHuss HOpM jus
cogens®, ofHaKko yKa3blBaeT Ha TO, UTO /11 TAKOrO NPU3HAHWS KPUTUYECKN He
XBaTaeT YCTOWUMBOIA U eAMHO06PAa3HOI NPaKTUKKX rocyaapcTs®.

Xota cnpasegvMBOCTM  pagu  CTOMT  OTMETUTb, YTO, HECMOTpPA Ha
nocnepgosaresnibHOCTb ECIMY npu BbIHECEHWM pEeLUEHUsi, BHYTPU CyLeicKoro
Kopnyca BCe paBHO eCTb pasHble MHEHUS U He BCe CyAbu pasfensioT noaxos,
COM/TaCHO  KOTOPOMY WMMYHWTET MPOAO/MKAeT AelicTBOBaTb Aaxe npu
HapyLleHUn HOpM jus cogens®.

BbiBog, k koTopomy npuwien ECIMY B aene Caccu u beHuesnnasnu, cCo3ByyeH
n ¢ odmumanbHoi nosuumein Poccun, BbICKa3aHHON B KOMMEHTapPUAX K MPOEKTY
ctateit KMIM 06 MMMyHWTETE [LO/MKHOCTHbIX NNL, FOCyfapcTBa OT MHOCTPAHHOW
Yro/I0BHOM topucaukummn. Tak, 6bI/10 OTMEYEHO, YTO CTaTba 7 NpoeKTa cTaTei He
TO/IbKO He OTpaxaeT (PakTUYeCKOro COCTOSHMS MEXAYHapOLHOro npasa, HO U
Hao6opoT npoTuBOpeunT emy>*. Poccuiickas ®efepalysi 0GBLSCHAET CBO

32 Komuceus mMexayHapogHoro npasa (2024) MiMmyHumem QO/KHOCMHBIX /Uy 2ocydapcmsa om
UHocmpaHHol  yeonosHol topucoukyuu, KoMMeHmapuu U 3ameyaHusi, [O0Jy4eHHble om
npasumenbcms. AICN.4/771, cTp. 64, 71-74, 96, 100, 108, 115-116 (Janee — KM, ViIMmyHuTeT
[O/MKHOCTHBIX NnL, KOMMEHTapuu 1 3amedaHus, Nosly4YeHHble OT NPaBUTeNbCTB).

3 Komuceus MexgyHapogHoro npasa (2012) [lpedsapumesibHbili 00knad 06 uMMyHumeme
QO/DKHOCMHbIX /lUY 20cydapcmsa om UHOCMpaHHOU y20/108HOU OpUCOUKYUU, M0020MOB/eHHbI
CrneyuasibHbIM 0ok1ad4ukom KoHcericboH 3ckobap SpHaHOec. AICN.4/654, §68.

3 Germany v Italy, § 92-95.

%  Sassi and Benchellali, § 61.

36 Al-Adsani, § 66; Jones, § 209-214.

37 \bid.

% Al-Adsani, Joint dissenting opinion of Judges Rozakis and Caflisch joined by Judges Wildhaber,
Costa, Cabral Barreto and Vaji¢; dissenting opinion of Judge Ferrari Bravo; dissenting opinion of
Judge Loucaides.

3 KMI, IMMYHWTET AO/MKHOCTHBIX NnL, KOMMEHTApUW 1 3aMeyaHmsi, NosyYeHHble OT NPaBUTENbCTB,

c. 96.
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no3nLMio, NMpexae BCero, TeM, YTO B AEMCTBUTENIbHOCTY HET pacnpoCcTpaHeHHol
MPaKTUKX TOCYAapcTB B NOJOGHOM HanpaB/ieHuM, Tak Kak npuBegeHHble KMI
pelweHnsl M 3aKoHbl MPUHATbLI B HEGOMLLIOM 4YMC/e FOCyAapcTB, MouTw
UCKOUNTENbHO 3anafHbix. Kpome Toro, Poccuiickas ®epfepauysi ykasbiBaeT,
4TO CTaTbsl 7 MPOEKTa CTaTeil UMEET He IPUANYECKYHO, & YNCTO MOSIMTUYECKYID
npvpoay ¢ 60/bWNM KOJIMYeCTBOM NPOTMBOpPEeUMii 1 3bAHOB™.
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