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Abstract

This paper provides an analysis of a relatively uncommon mechanism in international
arbitration — appellate review of arbitral awards. Statistically and in practice, the possibility
of reviewing an arbitral award on the merits is generally excluded and unwelcome.
Exceptions exist, but their limited significance does not alter the overall perception. What
remains lacking is the reasoning: why has the idea of appeals in arbitration never been
viewed positively, and why does the current state of affairs persist? Perhaps the idea
merits reconsideration, as appellate review mechanisms may now serve contemporary
needs of arbitration users. With this in mind, the paper is structured as follows. First, it
examines the historical roots of the assumption that appellate review in international
arbitration is inherently unnatural, illustrated through a study of Roman arbitration to
assess whether these reasons are outdated or still relevant. Second, based on this
retrospective, it analyzes the modern perception of appealing an award on the merits,
referring to contemporary examples such as the UK Arbitration Act 1996, the arbitration
and appeal rules of the Federation of Oils, Seeds and Fats Associations Limited (FOSFA)
and the Grain and Feed Trade Association (GAFTA) (Nos. 125), the Optional Appellate
Arbitration Rules of the American Arbitration Association, and the potential reform of
investor-State dispute settlement under UNCITRAL Working Group Il including an appeal
mechanism. Finally, the author offers practical considerations for implementing such a
mechanism and its present necessity.

Key words: international arbitration, appeals in arbitration, appellate review, appeals on
the merits, appeal mechanisms, challenges to arbitral awards
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AHHOTauuA

B HacTosLei cTaTbe NpeAcTasneH aHasm3 OTHOCUTENbHO PEAKOro A1 MeXAyHapoAHOro
apbuTpaxa MexaHusma — anensAuMoOHHOTO MnepecMoTpa apouTPaKHbIX PeLleHuiA.
C npakTuyeckoli W  CTATUCTWYECKOM TOYeK 3PeHus BO3MOXHOCTb  MepecmMoTpa
apoUTPaXHOTO peLleHnst No CyliecTBy TPagULMOHHO He MPUBETCTBYETCS M OcTaeTcs
CKOpee WCK/IloYeHNEeM, YeM NpaBuioM. TeM He MeHee Hasiume oTAesbHbIX NPUMEPOB He
MeHseT 06Liero BOCNPUATUA JAaHHOrO MHCTUTYyTa. OCTaeTcsi OTKPbITbIM BOMPOC O TOM,
nouyemy uaes anennsuuy B apobuTpaxe HUKOrAa He paccMatpusanacb NO3UTUBHO W
rnoYemMy COXpaHsSIeTCs C/IOXUBLUEeCA MOMoXeHne Belueli. Bo3MoxHO, faHHas uwpes
3aC/ly)XMBAET MepPeoCMbIC/IEHNs, MOCKO/IbKY MEXaHW3Mbl anennsuMm MoryT oTBevarb
COBpPEMEHHbIM NOTPEeBHOCTAM Kak 6u3Heca, Tak U rocygapcts. C yyeTom 3TOr0 CTarbs
CTPYKTypupOBaHa crnegyowym obpa3om. Bo-nepsbIx, NCCNeAyOTCA NCTOPUYECKME KOPHU
NPeAnosioKeHNs O TOM, YTO ane/IALUMOHHLIA NepecMOTp HEeCOBMECTUM C MpUPOAOWA
MeXAyHapoAHOro apbutpaxa; 4Tobbl OLEHWUTb, ycTapenu /in 3T NPUYMHbLI UM OHWU BCE
elle akTyaslbHbl, aBTop obpaljaeTcss K prMCKOMy apbutpaxy. Bo-BTOpbIX, Ha OCHOBe
3TOr0  PETPOCMEKTUBHOTO aHaM3a paccMaTpuBaeTcsi COBPEMEHHOe  BocrpusTve
anennAauMoHHOTO 06XanoBaHUA peLleHMss NO CyLecTBY CO CCbIIKOW Ha 3akoH
BenvkobpuTtaHum 06 apbutpaxe 1996 roga, MNpaBuna apbutpaxa n anennsumm FOSFA
(Pegepaummn accoumaumii No macnam, cemeHam W xupam), ApbuTpaxHble npasuna
GAFTA (Accounauuy TOproenu 3epHoM n kopmamum) Ne 125, dakynstaTuBHble npasuna
anennaumoHHoro ap6utpaxa AAA (AMeprKaHCKON apbuTpaxHoli accoupaumm), a Takke
BO3MOXHas pedopmMa CUCTEMbl  paspelleHnsi WHBECTULMOHHbLIX CMOPOB  MexXay
rocygapctBamMy Un UMHBecTopamu, obcyxgaemas Pa6oueir rpynmoin 1l FKOHCUATPAN,
BK/IIOYaOLWAss MexaHusM anennauui. B 3akioueHve aBTOp u3faraeT npakTtuyeckue
CO06PaKEHNA OTHOCUTE/IbHO BHELPEHUS MexaHu3ma anenisuyoHHOro nepecmotpa u ero
BOCTPeO0BAHHOCTY HA COBPEMEHHOM 3Tarne pas3BuTVA MexXAyHapoAHOro apbutpaxa.

KnioueBble CrioBa. mMexayHapogHbili  apbuTpax, anennisauus B apbuTpaxe,
anennAUMoHHbIA  NepecmoTp, NepecMoTp MO CYLWeCTBY, anesIsiLMOHHbIE MeXaHU3MbI,
ocnapviBaHne ap6UTPadKHbIX PeLLeHwit

Ona yutupoBaHusa: TxamokoB T. B. MNepecMoTp peLueHnii Mo CyLlecTBy B MeXAYHapoLHOM
apbutpaxe. XXypHan BLUS no mexoyHapooHomy npasy / HSE University Journal of
International Law. 2026. T. 4. Ne 1. C. 4-25.

Tumyp BnagucnasoBuy TxaMOKOB — MAaALLNIA FOPUCT.



Introduction

At first, the idea of appellate review in international arbitration feels instinctively
bizarre, as it seems to oppose the very nature of arbitration (one of whose key
principles is the finality of arbitral awards), a perception often held
subconsciously and without much rationale.

This is precisely what has prompted this paper. In long-standing systems,
certain aspects (or their absence) are often generally and intuitively accepted as
a given. Yet such customs, driven primarily by historically based silent
acceptance without conscious reasoning, can sometimes negatively affect a
developing system. It may be that something was considered unacceptable due
to specific features of the past that no longer exist, as the system has since
transformed. If something appears plainly contrary to logic, it may be reasonable
to examine its origins. Such an examination may reveal whether valid and still
relevant reasons underlie that perception, or whether it is an outdated view that
prevents the adoption of a useful feature applicable today.

The same applies to the present topic. Accordingly, this paper addresses the
following questions: why is appellate review in international arbitration so rare;
why is the principle of finality of arbitral awards a generally accepted idea; what
are the modern examples of appellate review mechanisms in international
arbitration; whether internal appeal mechanisms can be considered preferable
to judicial ones, and why; and how such a mechanism can be implemented in
practice?

This work is concerned primarily with international commercial arbitration
(not investment arbitration), except in the discussion of the possible reform of
investor-State dispute settlement set out below. Accordingly, unless indicated
otherwise, references in this paper to ‘arbitration’ are to international commercial
arbitration.

1. Origins of the general lack of appeal and their relevance today

Today, hardly anyone questions that the finality of arbitral awards is one of the
key features of arbitration as a dispute resolution mechanism. In most cases,
the losing party has no available mechanism to challenge the award on the
merits. The award may typically be corrected, prevented from enforcement, or
annulled, but not appealed. This absence of appeal mechanisms is generally
accepted and is frequently presented by counsel as an important advantage of
arbitration over litigation.

It is therefore unsurprising that one of the first things a reader encounters
when consulting the relevant treatise is the description of the finality principle as
foundational to arbitration (Born, 2021, § 1.02[B][5]; Blackaby, 2022,
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para. 1.128; Rowley et al., 2021, p. 38, 46; Turner, 2008, para. 1.3.2.4). For
instance, in the renowned Comparative International Commercial Arbitration, it
is observed that:

One stop dispute resolution is an advantage of arbitration... For this
reason, while it should be self evident and implied in the arbitration
agreement, arbitration clauses frequently contain the words ‘finally settled’
or ‘resolved’ by arbitration (emphasis added) (Lew et. al, 2003,
para. 8-18).

In the Redfern and Hunter on International Arbitration, the authors also note
that “[o]ne of the advantages of arbitration is that it is intended to result in the
final determination of the dispute,” and “[b]y choosing arbitration, the parties
choose, in principle, finality” (p. Blackaby et al., 2022, para. 10.02).

Appeals on the merits are commonly described as something exceptional
and, ultimately, undesirable (Platt, 2013, p. 532; Rowley, 2021, p. 29). For
instance, in this context, Professor J. Paulsson argues that “the idea of appeal
seems daunting—perhaps because it has never been a part of the mainstream
of arbitration, and never the object of serious and sustained discussion” (2013,
p. 292). Others point to the “customary absence of available appeal mechanism
in arbitration” (emphasis added) (Zamir & Segal, 2019, p. 79).

But why has the idea of appeal never become part of the mainstream of
arbitration? Why is finality considered an advantage of arbitration? Why, when
one shifts from litigation to arbitration, do appeals on the merits automatically
become untenable? Why is it not the case, as Paulsson suggests, that “[t]jo give
a sole arbitrator, or a single tribunal, the power to make a final and unreviewable
decision may be a frightening thing” (Paulsson, 2013, p. 291)?

It might come as a surprise that most passages in the literature dedicated to
the finality principle are filled with conclusions rather than reasons. Many
authors rely solely on dogmas and axioms, each of which is presented as
self-evident to the reader (Rowley et al., 2021, p. 21). Even in the introductory
sections of a treatise, it is taken for granted that the dictionary meaning of
arbitration necessarily encompasses finality, and that this finality includes the
lack of appeals on the merits. As aptly noted in the relevant piece authored by
N. Zamir and P. Segal, “the concept that arbitration finalizes the conflict because
a party who consciously consents to arbitration ‘had only himself to blame’
ignores the cognitive dissonance of such consent and is contra productive to
justice through arbitration... the argument of caveat emptor, or in other words,
because the parties chose arbitration, they must accept that there is no appeal
is circular” (emphasis added) (Zamir & Segal, 2019, pp. 84-85). This passage
duly reflects the majority of these discussions.



However, on rare occasions, the reader may encounter observations that
genuinely seek to explain why the lack of appeals on the merits is a cornerstone
of arbitration.

The first major argument is that the exclusion of appeals increases the
effectiveness of arbitration in terms of both time and costs. In this regard,
Andrew P. Tuck, who has authored a notable piece on the finality principle,
suggests that “[tlhe initiation of an appellate process in the rendering state also
jeopardizes speedy enforcement of the award elsewhere” (Tuck, 2008, p. 1).
Similarly, Professor G. Born remarks that “[d]ispensing with appellate review
significantly reduces both litigation costs and delays,” (Born, 2021, § 1.02[B][5])
which is supported by Redfern and Hunter on International Arbitration, a more
critical observation that “the appeal process may be used simply to postpone the
day on which payment is due, so that one of the main purposes of international
arbitration—the speedy resolution of disputes—is defeated” can be found
(Blackaby et al., 2022, para. 10.67; Thirgood, 2021, paras. 27-29).

Prima facie, this appears reasonable. Although efficiency has been one of
arbitration’s most advertised features (or at least goals), there are growing
concerns among practitioners in this regard. This can be observed in the
arbitration surveys conducted by Queen Mary University of London over the
past 20 years, which show that as arbitration becomes increasingly costly and
time-consuming, parties are striving to optimise it.! As early as 2015, costs were
ranked first among the three worst characteristics of international arbitration,?
and survey data suggest that this remained the case in 2018.% Thus, it may
seem a plausible justification that the need to increase arbitration’s efficiency
conflicts with the additional time and costs that an appellate procedure
necessarily entails (Thirgood, 2021, para. 29).*

Yet this argument does not withstand scrutiny. It is for the parties, with their
specific demands in a specific case, to decide how and to what extent they wish
to optimise the time and costs of their arbitral process. In a given case, they may
prefer correctness over the absence of appeals. Not every arbitration user
wishes to sacrifice the only possible remedy to challenge an award on the merits
for the sake of efficiency. Time and costs are not definitive, universal, or
self-contained factors. Party autonomy is paramount and lies at the very nature

1 See, e.g., Queen Mary University of London & White & Case. (2006, January 1). QMUL 2006
international arbitration study: Corporate attitudes and practices, p. 15.
2 Idem. (2015, October 7). QMUL 2015 international arbitration survey: Improvements and
innovations in international arbitration, p. 7.
3 Idem. (2018, January 1). QMUL 2018 international arbitration survey: The evolution of international
arbitration, p. 18.
See also Contemporary problems in international arbitration, suggesting that “parties preferring
arbitration to litigation expect at least formality of the settlement of their dispute and avoidance of
costly and lengthy appellate proceedings” (Lew, 1987, p. 230).
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of arbitration. If the parties so agree, they may opt into the expedited arbitration
rules now offered by the vast majority of leading arbitral institutions. Similarly, if
they so wish, they may refrain from any cost-reducing mechanisms, hold
two-week in-person hearings, submit numerous expert and witness statements,
object to each procedural order, and ultimately appeal the award on the merits,
regardless of the time and costs involved. Presumably, in small-claims
arbitration disputes, particularly those that arise systematically and follow the
same legal pattern (e.g., insurance disputes), it is more commercially viable for
a party to prioritise finality and efficiency, as the margin of error is tolerable. The
situation differs, however, in high-stakes disputes that last for years and may
have a substantial, or even existential, impact on the losing party. These are
only examples; each case remains individual, and appeals are conceivable even
in low-value arbitrations. As demonstrated below in section Appellate Review
Mechanisms Today, there is indeed a noticeable overall demand for appeals.
Moreover, arbitral awards are subject to annulment, and their enforcement may
be refused by competent national courts. Needless to say, these procedures are
similarly not free of charge for the parties. Yet they exist, parties commonly
make use of them, and no one seems to doubt their necessity. Moreover,
countless other dilatory tactics can be exploited by those wishing to delay
proceedings and inflate costs. Appellate review can hardly be seen as a
mechanism that significantly jeopardises arbitration’s efficiency. Its potential
benefits outweigh such hypothetical effects. In the end, an appeal procedure
may convince the losing party to refrain from engaging in a similar battle at the
enforcement or annulment stages, or even make that party more inclined to
comply with the award voluntarily (Zamir & Segal, 2019, p. 85); this will, in turn,
reduce costs. With that said, the customary absence of merits appeals cannot
be justified by the need for efficiency. The parties are able to decide for
themselves to what extent their arbitration procedure should be efficient, if at all.
This remains true even if, in practice, only a minority favours appeals on the
merits. Still, this considerable minority exists,® and it is no different from, for
instance, the minority that opts into expedited procedure rules. No general rule
explaining the roots of the lack of appeals can be found here.

The second common argument is that the lack of appeals safeguards
arbitration from unnecessary judicialisation and limits national courts’
intervention in arbitration (Platt, 2013, p. 532; Murray et al.,, 2012,
para. 23—-005). Judicial review on the merits is generally considered highly

5 The arbitration survey conducted by the Queen Mary University of London in 2015 revealed that

23% of the respondents favoured the inclusion of appeal mechanisms in international commercial
arbitration. See: Queen Mary University of London & White & Case, 2015, p. 8.

9



undesirable and impermissible (for example, in enforcement proceedings) (Lew
et al., 2003, para. 25-33). Thus, Professor J. Lew notes that “[t]he question may
justly be asked whether such an interference is compatible with the declared
intention of the parties to have their dispute settled by private judges chosen by
them, ie, the arbitrators” (Lew, 1987, p. 235). R. Thirgood (2021), in his notable
piece criticising the inclusion of appeal mechanisms, suggests that “unhelpful
complications arise when one attempts to merge the two processes by allowing
for judicial appeals in an otherwise private dispute resolution process”; Thirgood
further advances other arguments, such as that judicial review jeopardises the
privacy and confidentiality of arbitration (as court proceedings are public) (paras.
30-32; Murray et al.,, 2012, para. 23-005), undermines party autonomy by
subjecting the chosen arbitrator’'s award to the view of a non-chosen judge
(Thirgood, 2021, paras. 36, 62), and that judges have a different primary duty (to
serve their jurisdiction rather than the parties) (Thirgood, 2021, paras. 33, 36)
and may lack the necessary expertise and experience to address
industry-specific legal issues (Thirgood, 2021, paras. 33, 36). Lew also argues
that “[p]arties do not wish to be tied up in the national courts on appeal to
challenge the arbitrators’ conclusions” (Lew et al., 2003, para. 8-18). In his
earlier significant piece, Lew (1987) similarly observes that “[tlhe admission of
judicial review on the merits is, of course, a subordination of arbitral proceedings
to court proceedings and an interference with the finality of the arbitral process”
(emphasis added) (p. 235).

It is difficult to disagree with these objections. If the parties have resorted to
arbitration, any possible judicial review on the merits should be strictly limited
(for example, to public policy considerations within enforcement proceedings).
The last thing a party intended when expressing its consent to arbitrate is to
litigate.

However, this line of argument is based on a false presumption that only
judicial appeals are available. As discussed in detail below, there is a second,
and preferable, option: internal appeal mechanisms. These allow parties to
avoid judicial review on the merits while respecting their intent to arbitrate rather
than litigate. The parties remain within the private dispute resolution realm,
appoint their own arbitrators with the required expertise, and preserve
confidentiality. Hence, this argument likewise cannot justify the general lack of
appeal in arbitration.

The third argument, as Tuck (2008) put it, is that “[r]ights of appeal and
review in a jurisdiction can seriously frustrate the advantages of international
arbitration--predictability and neutrality as a forum...” (p. 12). Although this is not
the most common or strongest argument, other prominent authors have also
noted it (Blackaby et al., 2022, para. 1.128; Zamir & Segal, 2019, p. 92).
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Such recourse to predictability is not persuasive. Arbitral awards may be
annulled on essentially unpredictable, non-neutral public policy grounds by the
courts in the seat of arbitration, rendering them nearly unenforceable in all other
jurisdictions under Article V(1)(e) of the 1958 New York Convention on the
Recognition and Enforcement of Foreign Arbitral Awards (hereinafter — the
New York Convention).® It is highly unlikely that the inclusion of appeal
mechanisms would measurably affect predictability in these circumstances.
Moreover, it is reasonable to suggest that what some parties anticipate is a
correct decision on the law, rather than an incorrect but final award that cannot
be amended in any way or by any means. Predictability in this context appears
as a self-contained and unjustified goal. Furthermore, if the parties have agreed
in their arbitration clause on a right to appeal, then lodging such an appeal is by
definition predictable. For these reasons, this argument is also flawed.

The fourth argument is that, simply, “the majority of [arbitration] users do not
want appeals” (Thirgood, 2021, para. 26). Various scholars suggest that such
mechanisms are simply unpopular among the parties and would not be
welcomed by them (Platt, 2013, pp. 531-532; Lew, 1987, p. 237; Blackaby et
al., 2022, para. 10.67; Born, 2021, § 1.02[B][5]). Reference shall be made to the
notable 2006 arbitration survey conducted by the Queen Mary University of
London, revealing that 91% of the respondents favour the finality and would not
welcome appeal mechanisms on the merits, since “[t]he ability to appeal is seen
as a disadvantage because it makes arbitration more cumbersome and
litigation-like and essentially negates a key attribute of the arbitral process”.”

This is merely a statistical observation. It reflects an outcome rather than the
underlying reasons. Similarly, people did not welcome electricity when it was
first introduced for public use; they were afraid of it, and statistically the
overwhelming majority would have preferred to refrain from using it. In such
circumstances, it is necessary first to acquaint people with a neglected and
unpopular concept, rather than merely noting its unpopularity. Moreover, the
dynamics are noteworthy: in the 2015 survey, only 77% were against appeals in
commercial arbitration.® In any event, at this stage it is the author’s view that
arbitration users are not properly informed of the potential advantages, benefits,
and implications of appeal mechanisms. This is presumably due to the ongoing
silent acceptance of the current state of affairs. Statistics are therefore not
reliable for this discussion (though the trend may be telling). Still less can such
statistics, being a post factum mechanism, explain the true reasons for the

5 Article V(1)(e) provides that recognition and enforcement of the award may be refused if the award
has been set aside.
Queen Mary University of London & White & Case, 2006, p. 15.

8 Idem, 2015, p. 8.
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general lack of appeal mechanisms in arbitration. To argue that the lack of
appeal mechanisms is due to arbitration users not desiring them is circular.
There must be a reason why that is the case.

The fifth argument, not encountered in the literature but considered by the
author, is as follows. The subtle rationale behind the non-appeal approach to
arbitration may be that its procedural framework and practical treatment already
presume the highest degree of scrutiny (the parties’ ability to discuss and object
to every minor procedural issue as the arbitration proceeds), expertise (the
parties’ appointment of sector-specific arbitrators with the required knowledge,
political background, and experience), flexibility (the parties’ ability to tailor the
procedure to their needs both before and after the arbitration has commenced),
and credibility (the parties’ personal trust in the chosen arbitrators as their
representatives on the panel and the arbitrators’ personal investment in the
process). In other words, such features intrinsic to arbitration leave little room for
appeal, far less than in litigation, thus rendering appeal mechanisms
superfluous.

Yet if this were true, there would be no enforcement or setting-aside
proceedings in relation to arbitral awards. Moreover, as demonstrated in the
section Appellate Review Mechanisms Today, such mechanisms do exist in
principle. This view appears too idealistic, as it is quite doubtful that losing
parties generally accept their fate.

A more reliable explanation, surprisingly enough, can be found in the history
of Roman arbitration. In this regard, Professor Miloti¢® (2013) has authored a
remarkable piece providing an exhaustive analysis of the exclusion of appeals in
Roman law arbitration (pp. 241-248).

Professor Miloti¢ (2013) begins by observing that the principle of finality of
arbitral awards crystallised in Roman law as early as 530-533 AD (more than
1,400 years ago) in the 8th title of the 4th book of Justinian’s Digest (p. 1). The
general principle of arbitration in Roman law initially presupposed that an
arbitration agreement led to final dispute resolution (ad finiendas lites) and that
arbitral awards were final, binding, and incontestable (Miloti¢, 2013, p. 1). In
other words, by signing an arbitration agreement, the parties already “gave their
consent to whatever an arbiter might render... they explicitly declared in
advance (ex ante) that they would be bound by the arbitral award and
expressed their promise not to contest it once it was rendered” (emphasis
added) (Miloti¢, 2013, p. 1). Appeals on the merits were clearly excluded at that
time (Miloti¢, 2013, p. 2). The two-sided dilemma was the same as it persists
today — “comprehensive pursuit for truth on one side and efficiency and legal

°  Notably, Professor Miloti¢ is also the head of the Institute for Roman Law and Legal History of the
Faculty of Law of the University of Zagreb (Croatia).
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certainty on the other” (Miloti¢, 2013, p. 2). It may appear striking, but in the
Roman tradition of arbitration “the exclusion of appeals was a long term,
intentional and consistent policy” (Miloti¢, 2013, p. 6).

Professor Miloti¢ (2013) further notes that “exclusion of appeals was a direct
consequence of the arbitral agreement by which [the parties] assumed the risk
on the result of the arbitration they had previously voluntarily arranged” (p. 3).
Here, a reasonable question arose in Ulpian’s text documents — what if the
award is nevertheless incorrect? Yet, the answer remained:

The award cannot be contested in such cases because by arranging
compromissum [arbitral agreement] and selecting an arbiter both parties
accepted this risk, i.e. they agreed to whatever an arbiter might render,
even when it is evidently wrong... The disputing parties were bound by
[the] award regardless whether it was just or not... Their personal
perceptions on justice or injustice of the award were entirely irrelevant
(emphasis added) (Miloti¢, 2013, p. 3-4).

Despite the considerable interest these observations spark, they remain
conclusions rather than reasons. The idea that, by signing an arbitration
agreement, the parties “gave their consent to whatever an arbiter might render”
(Miloti¢, 2013, p. 3) is a circular argument (Zamir & Segal, 2019, p. 85). It does
not explain why arbitration was initially regarded as a one-stop dispute
resolution procedure excluding appeals.

However, Professor Miloti€ subsequently offers more specific reasons for
exclusion of appeals. Institutional arbitration was unknown to Roman law. No
permanent arbitral tribunals or permanent arbitration courts existed at the time.
Every arbitral tribunal was established ad hoc (Miloti¢, 2013, p. 6). Hence the
purely technical issue — “there was no arbitral tribunal that had anything to do
with the case which was once decided” (Miloti¢, 2013, p. 6). Appellate
mechanisms were simply inoperative from a logistics perspective.

The second important conclusion is that the exclusion of appeals served to
protect the arbitrator’s dignity (Miloti¢, 2013, p. 9). His authority and reputation in
the local community “were the only means of exerting social pressure for its
obeisance and execution” (Miloti¢, 2013, p. 9). It logically follows that appeals
are likely to jeopardise the arbitrator’s authority (i.e., the assumption that the
award may be overturned). This hierarchical approach, which appeals
mechanisms entailed, made them inappropriate in such a system of values.

This retrospective allows for a broader, more meaningful perspective on the
issue. First, the existence of appeal mechanisms would have undermined the
system’s integrity, as the parties would have lost faith in the arbitrator (whose
reputation primarily ensured compliance with the award) and thus in arbitration
as a whole. Second, even if appeals had been politically permissible, they were
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technically impossible — Roman arbitration was purely ad hoc in nature, and
thus there were no appellate bodies that could review an appeal.

However, these points are not relevant today. As to the first: arbitrators’
reputation is no longer the main (or even a secondary) factor ensuring
compliance with arbitral awards. The sense of a ‘local community’ that was
pertinent to the Roman arbitration setting has long disappeared. Globalisation
and the New York Convention have substantially changed the rules of the game.
As to the second: such a technical issue obviously no longer exists. Institutional
arbitration is prevalent, and there is no longer a logistical problem in establishing
an internal appellate panel.

Nevertheless, this valuable historical insight prompted the author’s own
reflections on the issue. The main idea to be extracted from this analysis and
the previously examined (flawed) modern arguments is that the underlying
rationale for the general exclusion of appeals is highly likely rooted in a
historically formed subconscious perception, not easily visible on the practical
surface. The following critical explanation is therefore suggested.

The discussion of appeals in arbitration almost always implies a comparison
with litigation, where such recourse mechanisms are ordinary and traditional.
Even in the already cited 2006 arbitration survey, respondents who opposed the
inclusion of appeals were concerned that it would make arbitration more
“litigation-like”.*° Yet the possible rationale behind judicial and arbitral appeals is
politically different, and this difference will assist the analysis. In judicial appeals,
the sovereign is interested; in arbitral appeals, the parties are interested.
Specifically, in national judicial systems, appeals serve to ensure that the
sovereign maintains uniformity and legal certainty in law enforcement and
application within its jurisdiction. Courts are the sovereign's voices. Those
voices are numerous and not always alike; their coordination must be controlled
to ultimately maintain the rule of law, which benefits society as a whole. In
arbitration, the only entities genuinely interested in the legal outcome of the
dispute and the application of the law therein are the parties."* There is no
similar objective pursued by parties or arbitrators (such as uniform interpretation
and application of the law in arbitration disputes) at least not with comparable
significance and mandatory nature. Their interest extends only to the resolution
of the dispute. By choosing arbitration, the parties have already detached
themselves from a given jurisdiction in terms of promoting that sovereign’'s
political interests throughout their dispute. They do not wish to contribute to the

. Queen Mary University of London & White & Case, 2006, p. 15.

% The author acknowledges that the sovereign may be interested in the legal effect that an arbitral
award may have in its jurisdiction through the prism of public policy, but in this context it is
irrelevant and has been omitted for the sake of clarity.
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rule of law sustained by the sovereign in that jurisdiction, nor will they. In the
end, arbitration is commonly a confidential affair; the outside world may never
know how the law was interpreted in an arbitral award. Therefore, from this
perspective, appeals in arbitration are feasible only if the parties themselves are
interested in them. The parties may not wish to accept the risk of obtaining an
erroneous award, and they may wish to avoid depriving themselves of any
possible remedies in this respect. The parties may want to have a “right to a
second shot if the first shot has misfired” (Lew, 1987, p. 235). There are no
reasons not to respect this right. The right to appeal here is merely an additional
optional mechanism, consistent with arbitration’s flexible nature, similar to the
parties’ right to decide on the number of arbitrators, to prefer virtual hearings, or
to determine whether the award should be reasoned. In litigation, there is no
such choice. As observed above, the sovereign mandates the existence of that
right because it helps maintain the rule of law. Arbitration, by contrast, makes it
optional. The parties may choose whether they wish to have the right to appeal
arbitral awards. They may prefer the latter, favouring speedy resolution and
accepting the risk of an erroneous award, or they may choose the opposite. In
either case, this is a pragmatic choice made by the parties based on their
commercial interests. The only connection with judicial appeals here is the mere
fact that the mechanism was introduced by sovereigns in judicial systems. Yet
what arbitration users borrow is a plain concept, a tool, embodied in appeal
mechanisms, which allows them to object to a potentially erroneous award.

Thus, it may be the case that the traditional exclusion of appeals in
arbitration was due to certain historical factors. Those factors further formed a
custom that then began to live its own life, becoming a self-contained and not
particularly reasonable rule that persists today. Whether the rationale behind this
custom also persists today is doubtful.

These observations conclude the discussion on the origins of the general
lack of appeals on the merits in arbitration. It appears that today there are
neither theoretical (critical) nor practical considerations that can justify the
overall exclusion of appeals in arbitration. As demonstrated above, there were
initial reasons explaining the customary absence of appeals in arbitration.
Moreover, it is true that, statistically, the majority of arbitration users do not
welcome the inclusion of such a mechanism. However, no obstacles were found
to developing this notion further so that it may serve the interests of those who
find it viable, even if they are in the minority — which is no different, for
example, from the minority that resorts to expedited arbitration procedures, the
usefulness of which is not disputed today.
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2. Appellate review mechanisms today

This section offers a brief overview of the contemporary perception of appellate
review mechanisms in arbitration and provides specific examples. To begin, we
refer again to the statistics. The dynamics are noteworthy in the context of this
discussion.

In 2015, 18% of respondents chose finality as one of the most valuable
features of arbitration;'? in 2018, only 16% did so.*® Similarly, in 2006, 91% of
respondents would not have welcomed appeal mechanisms on the merits;'* in
2015, only 77% remained of the same view.'® Moreover, in that same year, 17%
of arbitration users identified the lack of appeal mechanisms as among the three
worst characteristics of international arbitration.’®* While no updated statistical
data has been published in recent years, it may nevertheless be reasonably
inferred that appeal mechanisms are gaining traction, particularly against the
backdrop of ongoing geopolitical turbulence, which triggers an overall demand
for additional layers of review.'” The inference is straightforward: general
attitudes towards appeal mechanisms are becoming more tolerant, even if only
a minority still welcomes the inclusion of appeals in arbitration.

Another indicator supporting this is the existence of appellate review
mechanisms in relation to arbitration provided by respected jurisdictions or
arbitration centres.

Here, the UK Arbitration Act 1996 (hereinafter — AA 1996) constitutes a
notable exception among other jurisdictions, as it expressly provides for appeals
on the merits in arbitration. Section 69 of the AA 1996 stipulates that a party to
arbitral proceedings may appeal to the court on a question of law arising out of
an award made in the proceedings, unless the parties have agreed otherwise.®
Upon review of the award, the court may confirm it, vary it, remit it to the tribunal
for reconsideration (a process known as remission in arbitration), or set it aside.
An appeal may be brought only with the agreement of all other parties to the
arbitral proceedings or, in the absence of such agreement, with the leave of the
court.”® This may fairly be regarded as a significant degree of court intervention
not generally welcomed in the arbitration community. Scholars suggest that such
a feature is disadvantageous for the United Kingdom as a popular arbitration
hub (Platt, 2013, 541; Harris, B., et al., 2007, para. 69C). Nevertheless, London

2. Queen Mary University of London & White & Case, 2015.
3 |dem, 2018, p. 7.

“  bid, p. 15.
5 Ibid, p. 8.
% pid, p. 7.

See, e.g., observations below concerning the possible reform of investor-State dispute settlement.
8 Arbitration Act 1996, c. 23, Section 69(1) (UK). https://www.legislation.gov.uk/ukpga/1996/23.
¥ Ibid, Section 69(2).
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traditionally remains the most preferred seat of arbitration globally.®® In the
Report on the Right of Appeal against International Arbitration Awards on
Questions of Law, prepared by the Singapore Academy of Law in 2020, it was
also aptly highlighted that “[w]hile the UK’s recognition of the right of appeal
against international arbitration awards on questions of law is an outlier amongst
popular seats of arbitration, this does not appear to have diminished the
attractiveness of the UK as a seat of arbitration”.? Interestingly, this comparative
observation was among the grounds relied upon by the authors to justify that the
proposed inclusion of a right of appeal against arbitral awards on the merits in
the Singaporean Arbitration Act would not affect Singapore’'s popularity as a
seat of arbitration.?

In any event, the reason why it does not substantially affect London’s leading
position as a seat of arbitration may be that the right of appeal is strictly limited
both by the statute and by the courts. First, the relevant section 69 of the AA
1996 is non-mandatory (Harris et al., 2007, para. 69A).% The default right to
appeal can be waived by virtue of the parties’ agreement (an opt-out
mechanism). Moreover, where they agreed to arbitration under, for instance,
ICC or LCIA rules, which contain an explicit waiver of any form of judicial review
of arbitral awards,?* the parties are also deemed to have agreed, in the meaning
of s. 69(1) of the AA 1996, to exclude their right to appeal (Harris et al. (2007),
paras. 69D, 69V). Second, in the absence of such a waiver, an appellant must
still obtain permission to appeal, either by the agreement of the other parties to
the arbitration or by the leave of the court (section 69(2) of the AA 1996). The
threshold for the latter option is high. The courts carefully scrutinise such
requests and rarely grant leave to proceed with an appeal (Harris et al., 2007,
paras. 69C, 69E; Murray et al., 2012, para. 23-024). As observed by J. Rowley
(2021), “[iln practice, few applications make it ‘over the leave requirement which
has been designed to catch all but the most meritorious appeals” (p. 88). Out of
22 applications for leave to appeal made in 2019-2020, only seven were
granted by the English courts (Rowley et al., 2021, p. 29). Thus, the UK offers a
balanced approach: while the right to appeal against arbitral awards is permitted
in principle, it is strictly limited.

20 Queen Mary University of London & White & Case. (2025, January 1). QMUL 2025 international
arbitration survey: The path forward: Realities and opportunities in arbitration, p. 7.

21 Singapore Academy of Law (Law Reform Committee) et al. (2020, February 1). Report on the right
of appeal against international arbitration awards on questions of law, para. 2.6.
https://www.nlb.gov.sg/main/book-detail?cmsuuid=44639bc9-a08d-4479-bf2f-77775d82e0d9.

2 Singapore Academy of Law (Law Reform Committee) et al. (2020), paras. 2.21-2.22.

2 Arbitration Act 1996, c. 23, Section 4(2) (UK).

2 Article 26.8 of the 2020 Arbitration Rules of the London Court of International Arbitration (LCIA)
provides that “the parties also waive irrevocably their right to any form of appeal, review or
recourse to any state court or other legal authority, insofar as such waiver shall not be prohibited
under any applicable law.”
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Another example consists of modern internal appellate review mechanisms.
The most notable are the Rules of Arbitration and Appeal of the FOSFA
(Federation of Oils, Seeds and Fats Associations Limited) (hereinafter — the
FOSFA Rules),® the Arbitration Rules of the GAFTA No. 125 (Grain and Feed
Trade Association) (hereinafter — the GAFTA Rules),?® and the Optional
Appellate Arbitration Rules of the AAA (American Arbitration Association)
(hereinafter — the AAA Appellate Rules).?” A detailed analysis of these rules is
not the purpose of this paper. What is relevant is that all of the mentioned
institutions are major arbitration service providers, and 85% of global trade in
oils, seeds, and fats is conducted under FOSFA contracts.?® 80% of the world's
trade in grain is shipped under GAFTA contracts.?® The AAA ranks third in the
Caribbean and Latin America region, second in North America, and seventh
worldwide among the most popular sets of arbitration rules.*

The following features are worth highlighting. Under the FOSFA Rules, no
permission to appeal is required;* that is, there is no need to obtain separate
leave to lodge an appeal, unlike under the AA 1996. A list of arbitrators
recognised to sit on a board of appeal exists, with the board comprising five
members. Under the FOSFA Rules, these members are always appointed by
FOSFA itself, not by the parties.® Individuals on the list hold a specific category
of FOSFA membership and have agreed to abide by the FOSFA International
Code of Practice for Arbitrators. The GAFTA Rules provide a more nuanced
approach in this respect: if the initial award was made by a sole arbitrator, the
board of appeal will comprise three members; if the award was made by a
three-member tribunal, the board will comprise five members.®® Similarly, only
GAFTA appoints the members of the board, who must be listed on the GAFTA
Appeal Board.>* To be included on that board, candidates must pass a specific
examination and meet certain requirements: five arbitrations on record
(including one as chair), with at least one of those arbitrations having taken
place within the preceding 12 months; no adverse feedback on performance as

% FOSFA International. (2025, April 1). Rules of arbitration and appeal, art. 7(a).
https://www.fosfa.org/wp-content/uploads/2025/04/The-Rules-of-Arbitration-and-Appeal-1-April-202
5.pdf.

% GAFTA. (2025, October 1). Arbitration rules No. 125, art. 10.1.
https://www.gafta.com/media/prinj4iv/125_october_2025.pdf.

27 American Arbitration Association. (2013, November 1). Optional appellate arbitration rules.
https://www.adr.org/media/lgmnooai/optional-appellate-arbitration-rules.pdf.

% FOSFA International. (n.d.). About us. Retrieved December 3, 2025, from
https://www.fosfa.org/about/.

2 GAFTA. (n.d.). Contracts. Retrieved December 3, 2025, from https://www.gafta.com/contracts/.

30 Queen Mary University of London & White & Case, 2025, pp. 11-12.

3 FOSFA International (2025), Rule 7(a).

%2 lbid, Rule 8(a).

3 GAFTA (2025), Rule 11.1.

3 lbid, Rule 11.1.
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an arbitrator; and an appropriate Continuing Professional Development (CPD)
record for the previous 12 months.*® Under the GAFTA Rules, the appeal award
is final, conclusive, and binding, meaning it cannot be appealed further.®
Interestingly, in conjunction with Rule 9.4 of the GAFTA Rules, this means that
the award only becomes final (unconditionally and within the meaning of Article
V(1)(e) of the New York Convention) once the deadline for appealing has
passed or the appeal award has been delivered. In arbitrations conducted under
the GAFTA Expedited Arbitration Procedure Rules No. 126, there is no right of
appeal.® While both the FOSFA Rules and the GAFTA Rules provide for a
default right of appeal where the parties have agreed to arbitrate under the
respective set of rules, appeals under the AAA Appellate Rules are separate
and apply only upon agreement of the parties (an opt-in mechanism). The AAA
Appellate Rules, as their authors suggest in the introduction section, are useful
for those parties who “desire a more comprehensive appeal of an arbitration
award within the arbitral process”.® As to the status of the initial arbitral award, it
is notably observed therein that “[u]pon the filing of a Notice of Appeal [...] the
Underlying Award shall not be considered final for purposes of any court actions
to modify, enforce, correct, or vacate the Underlying Award” (emphasis added).*
Similarly, a separate AAA Appellate Panel (as well as an International Appellate
Panel for international disputes) exists, and only its members may serve as
appellate arbitrators.> However, under the AAA Appellate Rules, the parties
have the right to appoint their own appeal tribunal.** The AAA anticipates that a
standard appellate procedure will take approximately three months.*?

What is also notable is that the GAFTA and FOSFA Rules have been
updated to 2025. Although no direct statistics on the popularity of appeal
mechanisms exist for recent years (such as the arbitration surveys of Queen
Mary University of London), this fact may serve as indirect confirmation of the
continued demand for appeal mechanisms in international arbitration.

Notwithstanding the earlier focus on international commercial arbitration, one
cannot overlook the highly significant and extremely topical debate on this issue
within the field of international investment arbitration. As early as 2017, active
discussions on a sweeping ‘Investor-State Dispute Settlement Reform’ were

%  GAFTA. (n.d.). Appeal board exam. Retrieved December 3, 2025, from
https://www.gafta.com/events-training/gafta-exams/appeal-board-exam/.

% GAFTA (2025), Rule 2.7.

ST GAFTA. (2025, October 1). Expedited arbitration procedure rules No. 126, Rule 1.3.
https://www.gafta.com/media/b1rh0r02/126_october_2025.pdf.

38 American Arbitration Association, 2013, 3.

3 Ibid, Rule A-2(a).

4 bid, Rule A-4.

4 |bid, Rule A-5.

42 bid, 3.
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launched in UNCITRAL Working Group lIl, beginning with its 34th session in
Vienna.®
Even then, the Working Group’s documents provisionally noted that:

While the finality of an award is also considered as an element
contributing to the efficiency of arbitration, the absence of an appeals
mechanism means that incorrect decisions cannot be overturned and so
legal correctness cannot be ensured.*

Three years later, the introduction of a centralised appellate mechanism as
part of the broader Investor-State Dispute Settlement Reform was already being
discussed in detail, as illustrated, for example, by the Report of Working Group
Il (Investor-State Dispute Settlement Reform) on the work of its resumed 38th
session (January 2020, Vienna).** Among other things, it was noted there that
“After discussion, the Working Group agreed to consider further an appellate
mechanism in ISDS as one of its possible reform options”.*

The general idea is to create a permanent appellate court standing above a
permanent first-instance court within a unified system for the resolution of
investment disputes, complete with its own enforcement mechanisms (in place
of the New York Convention).*’” This idea is clearly reflected in the Draft statutes
of a permanent first instance tribunal*® and an appeal tribunal for international
investment disputes,*® presented during the most recent 54th session, held from
23 to 27 March 2026 in Vienna.

It follows from these drafts that, at present, a full appeal on the merits
against decisions of the permanent first-instance court is contemplated. The
grounds for appeal include, inter alia, an error in the application or interpretation
of the law, a manifest error in the assessment of the facts, a serious departure

4 United Nations Commission on International Trade Law. (2017). Possible reform of investor-State
dispute  settlement  (ISDS): Note by the Secretariat (A/CN.9/WG.III/WP.142).
https://docs.un.org/en/A/CN.9/WG.III/WP.142.

4 lbid, para. 40.

% United Nations Commission on International Trade Law. (2020). Report of Working Group IiI
(Investor-State Dispute Settlement Reform) on the work of its resumed thirty-eighth session
(A/CN.9/1004/Add.1). https://docs.un.org/en/A/CN.9/1004/Add.1.

% |bid, para. 52.

United Nations Commission on International Trade Law. (2025). Possible reform of investor-State

dispute settlement (ISDS): Structure and design of a standing mechanism for the resolution of

international  investment disputes: Note by the Secretariat (A/CN.9/WG.III/WP.256).
https://docs.un.org/en/A/CN.9/WG.III/WP.256.

4 United Nations Commission on International Trade Law. (2026a). Possible reform of investor-State
dispute settlement (ISDS): Draft statute of a permanent tribunal for international investment
disputes: Note by the Secretariat (A/CN.9/WG.III/WP.259).
https://docs.un.org/en/A/CN.9/WG.III/WP.259.

4 United Nations Commission on International Trade Law. (2026b). Possible reform of investor-State
dispute settlement (ISDS): Draft statute of a permanent appellate tribunal for international
investment disputes: Note by the Secretariat (A/ICN.9/WG.III/WP.260).
https://docs.un.org/en/A/CN.9/WG.III/WP.260.
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from a fundamental rule of procedure, and also a lack of impartiality or
independence on the part of a member of the first-instance tribunal.®
Furthermore, according to information known to the author from a member of
the Working Group, it is preliminarily proposed that the appellate court comprise
a panel of 15 judges elected for a term of nine years. This system of permanent
first-instance and appellate courts is intended, as conceived, to become a new
prevailing global centralised system for the resolution of international investment
disputes. Such a step entails, inter alia, rather interesting issues of international
treaty law, including the inter se amendment of the ICSID Convention and the
amendment of existing bilateral investment treaties (BITs).

On a side note, it seems logical that such discussions have become even
more active in recent years amid the deterioration of the global political climate
and the sharp increase in the number of international investment disputes. In
particular, the wording of the preamble to the Draft Statute of a Permanent
Appellate Tribunal for International Investment Disputes is especially
noteworthy: “The Contracting Parties to this Protocol [...] [m]indful of the public
interest involved in international investment disputes due to the nature of the
parties and the subject matters of the disputes”.®? In the author’s view, such
interest in the possibility of reviewing decisions on the merits may be driven
primarily by host States, which are either already respondents in numerous
investment claims or expect to face such claims in the near future. In the
permissibility of merits review, such States are likely to see an additional
opportunity to protect their public interests.

In any event, for the purposes of the present study, it may be concluded that
appellate mechanisms in international arbitration remain relevant, and in the
sphere of international investment dispute resolution they stand at the forefront.

This concludes the brief overview of the current state of affairs concerning
appeals in arbitration. The analysis demonstrates that such mechanisms exist,
at a minimum, and, importantly, are recognised at the level of some of the
leading arbitration forums.

3. Practical considerations

Based on the foregoing discussion and the experience of those jurisdictions and
arbitration centres that provide for a right of appeal in arbitration, the author
offers the following practical considerations for implementing such mechanisms.

First, judicial appeals (as provided, for example, by the AA 1996) are
undesirable. Without entering into unnecessary further discussion on this point,

%0 United Nations Commission on International Trade Law (2026b), art. 20.
51 United Nations Commission on International Trade Law (2025), paras. 33, 42.
52 United Nations Commission on International Trade Law (2026b), p. 2.
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it is hardly disputable that those who agree to arbitrate do not wish to litigate.
Enforcement and set-aside proceedings do exist, but they serve different
purposes. They constitute a common escape mechanism (clearly embodied in
the public policy exception under the New York Convention) that allows the
sovereign to prevent unwanted legal effects from occurring within its jurisdiction
based on certain policy considerations. This mechanism does not intervene in
the merits of the dispute. Courts do not substitute arbitration as a dispute
resolution method; they recognise that the dispute has been resolved and is
therefore closed to reconsideration on the merits. They decide only whether to
allow the legal effect of the resolved dispute to encroach upon their jurisdiction.
Otherwise, as already noted, this would lead to “subordination of arbitral
proceedings to court proceedings” (Lew, 1987, p. 235). Arbitration is an
alternative, not secondary, dispute resolution method to litigation. Various
prominent scholars also strongly oppose judicial review of arbitral awards on the
merits (Fouchard et al., 1999, para. 1597; Blackaby et al., 2022, para. 10.67;
Murray et al., 2012, para. 23-005; Paulsson, 2013, p. 291). Furthermore,
internal appeals do not jeopardise the finality principle, unlike ad hoc appeals,
which may raise enforcement uncertainties. As demonstrated in the previous
section, arbitration rules may provide that an award only becomes final (within
the meaning of Article V(1)(e) of the New York Convention) when either the
deadline for lodging an appeal has expired or the appeal award has been
issued. For these reasons, the author suggests developing internal appeal
mechanisms rather than judicial ones.

Second, the right to appeal should be based on an opt-in mechanism,
meaning it exists only by virtue of a prior agreement between the parties. In this
respect, the author disagrees with Zamir and Segal, who suggest an opt-out
mechanism (as provided for in the AA 1996) (Zamir & Segal, 2019, p. 87). Given
the current unfamiliarity of appeals in arbitration, it is beyond the scope of this
paper to prescribe what the parties should want. However, it is possible to
address what the parties may want and to what they should in principle be
entitted — namely, the promotion of internal appeal mechanisms that are, in
turn, based on an opt-in mechanism.

Third, the author suggests adopting the rule enshrined in the AA 1996 to the
extent that it requires permission to appeal. Parties should be allowed to
commence an appeal procedure only with the leave of the relevant
administrative body of the arbitration centre or, less preferably, the appellate
tribunal. This would promote a cautious approach to appeal mechanisms and
prevent their abuse for the purpose of postponing enforcement.

Fourth, as is evident from the experience of FOSFA, GAFTA, and the AAA, it
is preferable to establish a separate list of permanent appellate arbitrators
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eligible for nomination in appeal procedures. This is likely to resolve the political
dilemma outlined by Professor Paulsson:

[Parties] are not looking for a ‘second opinion’ of equal rank (that would
merely lead to demands for further opinions) but for a ‘superior
determination which trumps the decision of the first arbitral tribunal... it is
not easy to see how higher status for the appellate mechanism can be
ensured (emphasis added) (Paulsson, 2013, p. 292).

Indeed, it might be unethical for a party to lodge an appeal and appoint a
different arbitrator, thereby implying that the new arbitrator is superior to the
first-instance arbitrator. This is particularly true in large-scale disputes, where
the parties typically appoint the most qualified professionals in the first place.
However, an administratively created list of appellate arbitrators, together with
specific institutional requirements, could psychologically shift the responsibility in
this regard and make the choice comfortable for the parties. The perception
would be different: an appellate arbitrator from the permanent appellate board is
chosen not because he or she is more experienced, but solely because the
institution imposes its own requirements on this category of arbitrators and, from
a technical perspective, such arbitrators are more familiar with conducting
appeal procedures. Moreover, this dilemma may also be resolved by expanding
the arbitral tribunal (as under the FOSFA and GAFTA Rules), for example, from
three to five members, or by vesting the institution with the exclusive right to
appoint the appellate panel.

Fifth, it may be viable to conduct the appeal procedure in an expedited
manner, that is, to apply rules similar to those governing expedited procedures,
such as virtual hearings by default, limited length of written submissions, and
short time limits for delivering the appeal award. Nevertheless, it is ultimately for
the parties to decide how to tailor this procedure; they may have no interest in
reducing costs at all.

Conclusion

In conclusion, despite the general lack of appellate review mechanisms in
arbitration, there are no theoretical or practical obstacles preventing them from
becoming a more common feature today. The reasons for the customary
absence of appeals have long disappeared. Introducing internal appeal
mechanisms may benefit all arbitration actors: arbitration institutions (through
additional fees for administering appeal procedures), arbitrators (through
additional appointments and fees, as well as increased caution when rendering
awards), parties (by providing an opportunity to challenge an erroneous award
on the merits (an option currently largely absent) thereby strengthening their
position in enforcement or set-aside proceedings and promoting voluntary

23



compliance with the award, as well as encouraging greater tribunal caution), and
society as a whole (by reducing the burden on the judicial system for the same
reasons). Appeals on the merits in arbitration are akin to eating ramen with a
spoon alone: it feels unnatural and culturally improper, yet rationally it is normal
and, for some users, more effective. It takes time for such practices to become
generally accepted and legitimate. While savouring ramen without chopsticks
may never become conventional, the same may well occur with appellate review
if it truly serves the needs of arbitration users and is properly designed.
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AHHOTauuA

CraTba MocBsilLeHa BOMPOCY O TOM, NMPU Kaknx YCMOBUSIX BOOPYXEHHbIV KOHMIMKT MOXeT
KBanmuumposaTtbecs kak chopc-maxop (tp.: force majeure) B cmbicne ctatbh 23 CtaTein 06
OTBETCTBEHHOCTW TOCYAAPCTB  3a MeX[yHapo4HO-NPOTMBOMPaBHbIE AEAHUSA U, Kak
cnefcTBue, paccMmarpmBaTbCsl Kak O06CTOATENbCTBO, WCK/OHalolee MpoTUBONPaBHOCTb
HapyweHns  ABYCTOPOHHEro  WHBECTULMOHHOrO  JoroBopa.  AKTyaslbHOCTb — TEMbI
06ycnioBfieHa POCTOM YMC/a MHBECTULMOHHBIX CMOPOB, B KOTOPbIX FOCYAapPCTBa CTPEMATCS
onpasAaTb HEWCMNOSHEeHNe 06A3aTeNbCTB CCbiIKamMW Ha BOEHHble [eliCTBUS, BHYTPEHHUe
6ecnopsigkM M CBsI3aHHble C HWMMW MHCTUTYLUMOHasbHble c6ou. B ueHTpe aHannsa —
pasrpaHuyeHve [ABYX KOHUenuuii hopc-mMaxopa: Kak O06CTOATENbCTBA, WCK/IHYAOLLEro
NPOTVMBONPABHOCTb (M BPEMEHHO HeWTPasM3yloLLero HacTyn/eHVe OTBETCTBEHHOCTW 3a
KOHKpPEeTHOe HapyLLleHuWe), 1 Kak hakTopa, BNAIOLLEro Ha CogepXaHne ctaHaapTa AO/KHOM
OCMOTPUTENBHOCTU NPU UCNOHEHNN 06A3aHHOCTEN NO 3aluTe MHBeCTULMIA. MokasaHo, 4To
CMelLLEeHVe 3TMX NOAXOA0B NPUBOAWT K OwMbKaM B KBaIMchuKaLMy NpaBoBbIX NoceACTBUiA
BOOPY)XEHHOTO  KOH(/IMKTA, a Takke K pacluvpuTenbHOMY W METOAOMOrMYeCcKn
HEKOPPEKTHOMY MNpuMeHeHuto cTatbn 23. Ha OCHOBE TEeKCTyas/lbHOTO U CUCTEMHOrO
TONKOBaHWA cTaTby 23, KOMMeHTapues Komuccumn mexayHapogHoro npasa OOH u aHanusa
apbuTpaxHO NpakTVKM MO MHBECTULMOHHLIM Cropam B ucciefoBaHWn 0603HavaeTcs
COBOKYMHOCTb YC/I0BUI NPUMEHUMOCTU (POPC-Maxopa: Hasimune HenpeofonMMol Cusbl
nnbo HenpenBUAEHHOTO COGbLITUSA; HEMOAKOHTPO/ILHOCTL OBGCTOATENLCTBA [OCYAAPCTBY;
MarepuasibHas HEeBO3MOXHOCTb WCMOMHEHNS KOHKPETHOro 06s13aTenibCTBa; OTCYTCTBME
00yC/I0B/IEHHOCTN HEBO3MOXHOCTW UCMOJIHEHUS MOBEAEHVWEeM rocyfapcTBa; OTCyTCTBUE
NPUHATWS pUCKa BO3HUKHOBEHWS COOTBETCTBYIOLLEN cuTyauum. ABTOP NPUXOAUT K BbIBOAY,
4YTO BOOPYXEHHbI KOH(UKT He SBASIETCA (POpPC-MaXopoMm ipso facto: pelsawolimm ans
COOTBETCTBYIOLLEN KBa/MhMKaumy BbICTynaeT BO3LEeWCTBME KOHIVMKTA Ha BO3MOXHOCTb
MCNOMHEHNSA onpefeneHHoro o06s3aTenbcTBa M OTCYTCTBME Y rocyfapcTBa peasibHOi
anbTepHaTUBHON Mogenu noeeaeHusi. OTAeNbHO 060CHOBLIBAETCS, YTO BOEHHbIE OTOBOPKM
0 KomneHcaumn ywepba (aHrn.: war clauses) He O3Ha4aloT aBTOMATMYECKOro NMPUHATUA
rocyjapcTBoM pucka opc-mMaxopa NnpuMeHUTESIbHO K HapyLLIEeHUSAM UHbIX 06A3aTeNbCTs Mo
[0r0BOPY, €C/NM Takoli 0TKa3 He BblpaXkeH HefBYCMbIC/IEHHO. CTaTbs Npeanaraet pamky ons
60nee CTpOroi v npefckalyeMoli OLeHKN CCbINOK Ha (hOPC-MaXop B WHBECTULIMOHHbIX
cnopax, BO3H/KaILWMX Ha (hOHE BOOPYXEHHbIX KOHM/IMKTOB.
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Abstract

This article examines when armed conflict may qualify as force majeure within the
meaning of Article 23 of the International Law Commission’s Draft Articles on
Responsibility of States for Internationally Wrongful Acts and whether it may consequently
operate as a circumstance precluding the wrongfulness of breaches of obligations under
bilateral investment treaties (BITs). The question has acquired renewed practical
relevance as investment disputes increasingly arise from situations of war, internal unrest,
and institutional breakdowns, prompting respondent States to invoke conflict-related
impediments to justify their non-performance. The analysis focuses on a critical conceptual
distinction that is often blurred in arbitral reasoning and scholarship: force majeure as a
circumstance precluding wrongfulness (temporarily neutralising responsibility for a specific
breach) versus force majeure as a factor affecting the content and intensity of due
diligence obligations owed to foreign investors. The article argues that conflating these two
planes leads to methodological errors and to an overexpansive and unpredictable
application of Article 23. Drawing on a textual and systemic interpretation of Article 23 and
the ILC commentary, complemented by an assessment of relevant investment arbitration
practice, the article identifies the cumulative requirements for invoking force majeure: (i) an
irresistible force or unforeseen event; (ii) the event being beyond the State’s control; (iii)
the event rendering performance of the specific obligation materially impossible; (iv) the
absence of the State’s conduct significantly causing the situation of impossibility; and (v)
the absence of an assumed risk with respect to the relevant event. On this basis, the
article demonstrates that armed conflict is not force majeure ipso facto: what matters is the
conflict's concrete impact on the State’s ability to perform the particular treaty obligation
and the absence of any real alternative course of conduct. The article further argues that
war clauses providing for compensation in the event of armed conflict or civil disturbance
do not automatically amount to an assumption of the risk of force majeure for breaches of
other treaty obligations, unless such a waiver is expressed unequivocally. The proposed
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analytical framework aims to facilitate a stricter and more consistent adjudication of force
majeure defences in investment disputes arising in the context of armed conflict.

Key words: force majeure, armed conflict, circumstances precluding wrongfulness,
State responsibility, bilateral investment treaties, investment arbitration, due diligence, war
clauses
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BBegeHue

HecMoTpsA Ha reononuMTWYecKne KpW3uCbl, B MOCIEAHUE COPOK fieT B Mupe
HabnofaeTca aKTMBHOE pas3BuUTHE MeXAYHapOAHOro CoTpyaHuyecTsa B cchepe
NPVBMEYEHNS B3aUMHbIX WHBECTUUMIA. POCT MHBECTULMOHHLIX MOTOKOB
obycnoBnvBaeT yBe/IMYEHWe yucna  COrnalleHwuii,  Peryinpyrlowmx  atm
OTHOLLEHMs1, 1 hopMMpOBaHME HOBbLIX MOAXOAOB K 3alUTe WHBECTULMA W
npeaynpexgeHuio  MoUTUYECKUX PUCKOB. B To e Bpems, HeB3upas Ha
MMNepaTuBHbI MeXAyHapoAHO-NPaBOBOW 3anpeT NPUMEHEHUSI CW/bl, BOEHHbIE
[elicTB/S BCe Yallle CTaHOBATCS Cepbe3Hol Npo6aemoit Npu 3alumTe MHTepecoB
MHBECTOPOB. BOEHHbIE KOH/IMKTLI CO34al0T HEGNAroNPUSATHBLIE 3KOHOMUYECKME
YC/I0BUS 4151 MIHOCTPAaHHbIX MHBECTOPOB, YTO, B CBOK 04epefb, pasdbanaHcupyeT
3KOHOMWYECKYI0 KOHCTPYKUMIO rocygapcTBa. VIMeHHO noatomy obecneueHwue
3aWnTbl MHBECTULMIA NOCPEACTBOM MHBECTULMOHHBLIX COrMalleHuii B nepuog,
BOEHHbIX AEWCTBUI NpUobpeTaeT BaXHOE 3HaYeHVe AJ15 YCTOYMBOrO pa3BuTus
9KOHOMMVKM CTpaHbl Moc/fe 3aBeplieHust KoHdunkta. OfgHako npegensl
0653aTeNIbCTB, OTPAXKEHHbIX B TakMX COMMIALIEHUSX, W BO3MOXHOCTb WX
MCNOSIHUMOCTN OCTalOTCH NPEAMETOM LUMPOKMX, BOCTPEBGOBAaHHbLIX MPaKTUKON
[UCKyCCniA: 6e3 YETKOro aHanu3a npefocTaB/isieMble rocyaapcTBaMu rapaHTiu
3alMTbl MOFYT MOKa3aTbCs WHOCTPAHHbIM WHBECTOPaM HeHaAeXHbIMU Wn
TpyAHOpeanM3yemMbIMU.

Hanbonblime CcOMHEHMs BbI3biBAET MNpaBO WMHBECTOPOB TpeboBaTb
WCNOSIHEHNS1  06513aTe/IbCTB N0 MPELOCTaBMEHNIO  MOSIHOW  3alWmnTbl U
6e30MacHOCTM OT rocyilapcTBa — y4aCTHUKA BOOPYXXEHHOTO KOHC/INKTA B CBETE
BO3MOXHOIO HaCTYM/EHNS 0BCTOATENLCTB, UCK/OYAIOLLMX €ro OTBETCTBEHHOCTb
3a 0TKa3 OT UCMOSIHEHWA Takux 06s13aTenibCTB. OCTalOTCA OTKPbITLIMU MHOTVe
BOMPOCHI O BO3MELLEHUN YObITKOB, NMPUYMHEHHbLIX B XOA4E BOEHHbIX AeicTBUl
rocyapCTBEHHbIMU BOOPYXEHHbIMY CUIaMW U HEFOCYAapPCTBEHHLIMY BOEHHbLIMM
06pa3oBaHnsAMM, 0COBEHHO BBMAY U3MEHUYMBOCTU Nopora Tpebyemoi fo/mKHOM
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OCMOTPUTENIbHOCTN n NCKTIoYEeHnaA OTBETCTBEHHOCTU 3a HapylleHne
[IOrOBOPHbIX 06513aTeNbCTB.

B 3T0li cTaTbe paccmaTpvBaeTcs O4HO W3 TakMx O6CTOATENbCTB —
dopc-Maxop. B yacTHOCTM, aHa/IM3NPYHTCA COBPEMEHHbIE MOAXOAbl K
YCTAHOB/IEHNIO  TPaHWL, MNPUMEHEHUSI K  WMHBECTULUMOHHLIM  [OroBopam
dhopc-mMaxopa, 006yC/10BNEHHOTO BOOPYXXEHHbIMU KOHNMKTamu, n
paccmaTtpuBatoTCsl 3/IEMEHTbI, HEOGXOAMMbIE A1 BO3HUKHOBEHUSI TakoBOrO.
B ctatbe B 06WEM BuAe ONMcCaHbl BO3MOXHOCTW, KOTOPbIMW pacnosaraer
rocyfapctBo Mpu CCbiIKe Ha (hopc-Maxop, npeanonaralleli UCKIoYeHme
OTBETCTBEHHOCTM 3a CaMo [esiHe Ha NepPUog, CyLLeCTBOBaHUS 06CTOSTENLCTBA.
Mo 3To nNpuYMHE aHa/M3 MepcrneKkTMB WUCMOSIHEHUS 0653aTeNnbCTB Mo
[ABYCTOPOHHMM WHBECTMLMOHHLIM [fAoroBopam (ganee — [AW[) B ycnoBusix
BOOPY>XEHHbIX KOH/IMKTOB TpebyeT OTBETa Ha OCHOBHOW UccnegoBaTesibCKui
BOMPOC, MOCTaB/EHHbIi B AaHHOW paboTe: B KakuMx Criyyasix BOOPYXEHHbIV
KOHQIMKT MOXET KBa/IMIMUMPOBATLCS Kak (hopc-mMakopHOe 06CTOSATEeNbCTBO,
UCK/THoYatoLee NpoTMBOMNPaBHOCTL?

1. PaGoune onpegeneHns U pamMku  MeXayHapoaHO-NpaBoBOiA
OTBETCTBEHHOCTU U hopc-Maxopa

CornacHo npoektam cTateii 06  OTBETCTBEHHOCTW  rocygapcts  3a
MeX/[yHapoAHO-NpOTUBOMNpPaBHble  AesiHuss  (ganee —  CratbM 06
OTBETCTBEHHOCTW FOCYAApCTB), NPUHATBIM Komuccuei mexayHapogHoro npasa
OOH (ganee — KMI, Komuccusi) n ogobpeHHble MeHepanbHoii Accambneeli
OOH, «kaxaoe MexayHapoAHO-NPOTUBONPABHOE AesiHWE ToCyAapcTBa BeyeT
3a Cco60li MexAyHapoAHyl OTBETCTBEHHOCTb 3TOro rocygapctea»'. Ewe B
npaktuke [lOCTOSIHHOW nNanatbl MEXAYyHapOAHOro NpaBoOCyAUst  MPUHLMN
OTBETCTBEHHOCTM Obl/1 OXapakTepr30BaH Kak «MPUHLMN MeXAyHapoLHOro npasa
n, 6onee TOro, 06LUIENPABOBOI MPUHLMN»Z. 3HaYeHVWe [AaHHOTo MpUHUMNA He
npeyBenn4yeHo, Tak Kak BO3MOXHOCTb HACTYM/EHWUS MeXayHapo4HO-NPaBoOBOM
OTBETCTBEHHOCTW YAEPXWMBAET rOCyAapcTBa Ha TPaekTopuum CTabusibHOMo
WCNOSIHEHNA  MpPUHATBIX  Ha  cebss  o6sizaTenscTB.  CnepoBaTesibHO,
HefobpocoBecTHoe ncnonb3oBaHne rocygapcreamm npo6enos B
perynupoBaHuM  COOTBETCTBYIOLLMX  MPABOOTHOLIEHWIA  MOXET  MOB/EeYb
HeraTvBHble MOCNELCTBUSA Kak A8 MeXAyHapoAHOro npasa B LiesioM, Tak 1 ans
OTAENbHBbIX €ero cocTaBnsAWmx. MexayHapofHble TpubyHabl HEOAHOKPATHO

leHepanbHas Accambnes, [loknag Komvuccum mexayHapogHoro npaea, MaTbAecaT TpeTbs ceccus,
[LononHenne Ne 10 (A/56/10), TekcT npoekta CTateli 06 OTBETCTBEHHOCTW TrOCYAApCTB 3a
MexXyHapogHO-NPOTMBONpPaBHbIE AeAHNSA, C KOMMeHTapusamu, CtaTbsa 1.
2 Factory at Chorzéw (Germany v. Poland). Merits. PCIJ. Series A. No. 17. Judgment of
13 September 1928. P. 29.
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obpallanMce K  3TOMy  NpuHUMNY®:  «...MOCKO/IbKY  [aHHoe  JesiHue
npuceBamBaeTca rocyAapcTBy M NpeacTasnseT co60i HapylueHue [OroBOPHOro
npasa [Apyroro rocyfapcrea, MexAyHapoAHas OTBETCTBEHHOCTb BO3HMKAaeT
HENoOCPEACTBEHHO B OTHOLLEHUAX MeXay 3TUMM rocyaapcTBamm»?,

Tem He meHee, KMIT onpegenvia 06CTOATENbCTBA, NPY HAJIMYMU KOTOPbIX
UCK/TIOYaETCH OTBETCTBEHHOCTb rocyfapcTBa 3a HapylleHue MexAyHapoHbIX
065a3aTenbCTB. OHN NPUMEHSIIOTCA K /TI060MY MeXAyHapOAHO-MPOTUBONPaBHOMY
JESHUIO  He3aBMCMMO OT WCTOYHUKA 0653aTeflbCTB, He aHHy/IMpYylT U He
npekpawaoT 065A3aTenbCTBa, HO ONPaBAbIBAKOT X HEMCMOSTHEHNE A0 Tex Mnop,
Moka COOTBETCTBYIOLIME 06si3aTeNibCTBA COXpaHsOTCA®. Kak oGbscHsieT
Nykawyk: «Yka3zaHHble 06CTOATENLCTBA HE MpekpalalT 0683aTeNibCTBO U He
B/INAIOT Ha ero cogepxaHvie. OHW NMLWb ONpaBAbIBaOT €r0 HEWNCTONHEHWE, NoKa
Te cyuwiectByoT» (Jlykawyk, 2005, c. 200). JaHHble 06CTOATENbCTBA HEPeaKo
CTaHOBATCA WHCTPYMEHTOM, UCMO/b3yeMbIM rocyfapcTBamMu [/ onpaBgaHus
HeucnosiHeHns o06s3areNbCTB N0 UHBECTULMOHHBIM [orosopam (Mo BOMPOCY
pasrpaHuyeHuss TepMuHoB cMm.. Paddeu, 2018). B TO Xe Bpemsa 3alura
rocyfapcts OT OTBETCTBEHHOCTM 3@ HEUCNOSIHEHUEe 06a3aTenbscTB —
BpPEMEHHas!, NOCKOMIbKY MPUMEHSETCA MWL B NEPUOL CYLLECTBOBAHUA TakUx
obctoaTenbcTe. Kak pasbsicHseT npodpeccop Kasdyoposcka-VpnaHvg, Buabl
3aLMTbl, UCKIOHAIOLLME BUHY, <MCK/THOYAIOT [lopranyeckyio] NpoTMBONpaBHOCTb
akta, HO He 006s3are/lbHO OTBETCTBEHHOCTb [OCYAApPCTBA-HaPYLLUUTENSA»
(Kaczorowska-Ireland, 2015, p. 506). 370, N0 ee cnoBam, «0OCO6GEHHO BEPHO B
cuTyaumn 6eACcTBMA WM HEOBXOAMMOCTM, KOrAa HEeT MNPUYMH, MO KOTOPbIM
rocyfapcTtso, AeliCTByOLLEee B CBOUX MHTEpPECcax, He AO/MKHO BO3MeLLaTh yulep6
nnn yo6bITKM, NPUYMHEHHble ero geicteusamu» (Kaczorowska-Ireland, 2015,
p. 506).

[ns Toro 4tobbl ycTaHOBWTbL, 06pa3yloT N 60eBble AEWCTBUA CUTyauumio
hopc-maxopa, obpaTtumcs K CyLecTBYWOLWUM MoAxogam K onpeneneHunto
HenpeogonMMoin  cuibl.  POpC-MaXKop  ABASETCH  OAHMM U3 LUECTH
06CTOATENBCTB,  WUCK/IHOYAIOLWMX  NPOTUBONPABHOCTb,  MEPEYNC/IEHHBIX B
MpoekTax cTaTeii. CornacHo ctatbe 23 DOPC-Maxop 3TO «...Henpeogomm[asi]
cun[a] wnn  HenpeaBugeHHo[e] cobbiTv[e], He noagatowm[ecs] KOHTPOsIO

3 Phosphates in Morocco (ltaly v. France). PCIJ. Series A/B. No. 74. Judgment of 14 June 1938.
P. 28; The S.S. “Wimbledon”. PCIJ. Series A. No. 1. Judgment of 17 August 1923. P. 30; Factory at
Chorzéw. Jurisdiction. PCIJ. Series A. No. 9. Judgment of 26 July 1927. P. 21; Corfu Channel
(United Kingdom v. Albania). Merits. 1.C.J. Reports. 1949. P. 4, 23; Military and Paramilitary
Activities in and against Nicaragua (Nicaragua v. United States of America). Merits. Judgment.
1.C.J. Reports. 1986. P. 14, 142. Para. 283; P. 149. Para. 292; Gabc¢ikovo-Nagymaros Project
(Hungary v. Slovakia). Judgment. 1.C.J. Reports. 1997. P. 38. Para. 47.

4 Phosphates in Morocco. P. 28.

5 Cratb 06 OTBETCTBEHHOCTU rOCYAapCTB, KOMMEHTapuii 2 Kk [naBe V “O6GCTOSTENLCTBA,
UCKI0YatoLL e NPOTUBOMNPAaBHOCTL”.
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rocygapctea, KOTopble CAenan B [aHHbIX OBCTOATENbCTBAX BbINOMHEHNE
06s13aTeNibcTBa MaTepuasibHO HEBO3MOXHbIM». VCK/IUeHNAMU SABASKOTCA Te
c/ydamn, Korga «(opc-MaxopHasi cuTyaumsi obycnoBsieHa — /iMbG0 Le/IMKOM,
nnbo B coyeTaHuu ¢ ApyrMMmuy haktopamum — noBefeHVeM CCbINaoLWEerocs Ha
Hee rocyfapctea WM rocyfapCcTBO MPUHANO Ha cebs pUCK BO3HUMKHOBEHMWS
TakKol cutyaumm».

B MHoronetHeli npakTuke MHBECTULIMOHHBIX apbuTpadkei dhopc-MaxopHbIMU
06CTOATENIbCTBAMM NPU3HABA/INCL CUTYaLMK, KOTOPbIE UMENW Kak NPUpoaHbIiA®,
Tak W aHTPOMOreHHbIA’ xapakTep, B TOM 4uC/e BOWHbI W BHYTPEHHUE
BOOPYXEHHblE  KOH(MKTLI®.  CrnefoBaTenibHO, B paMKax HacTOsLLEro
nccnefoBaHUss  TEPMUH  «BOOPYXEHHbIA  KOHCO/IMKT»  OXBaTblBaeT  Kak
MeXayHapoaHble, Tak U HeMeXAyHapoaHble BOOPYXeHHbIe KOH(hnKTbI. Kpome
TOoro, B paboTe He nNPOBOLATCA pasInuMa  Mexgy goopc-MaxopHbIMU
cuTyauusiMy, KacalwyMucs 06a3aTeNbCTB BOWLWMX CTOPOH MO OTHOLLEHMIO
ApYr K Opyry v nepef TpeTbUMM rocygapcrsamu. Keanmdmkaums cutyaumm B
kayectBe (popc-maxopa He 3aBWUCUT OT TOro, MPOTMB KOrO Hanpas/eHbl
COOTBETCTBYIOWME pfeicTBuA (06cTOATENBCTBA). [aHHblli  haktop umMeeT
3HayeHne  NpM  OUeHKe  BO3MOXHOCTEW  rocygapctea  NpenBuaeTb
COOTBETCTBYIOLME [ECTBMSA W pearMpoBatb Ha HUX, a Takke npu
MCNO/b30BaHNN  MEXaHW3MOB  3allMTbl HaLMOHA/IbHbIX WHTEPecoB, OAHAaKo
hopc-Maxop He ABMAsETCA TakMM MexaHu3dmom. Kak OyaeT nokasaHo fgasnee,
MexgyHapodHble  TpubyHanbl  OTHOCATCA K NPUMEHEHUID OroBOPKM O
chopc-maxope 04eHb OCTOPOXKHO. B 3TOM cnyyae NpuMeHsieTcst 06LLUMIA NOAXOA, K
pacnpegeneHvio 6peMeHn fokasbiBaHusa “alleganti probatio incumbit”’, To ecTb
CTOPOHa, KOoTopas CCbllaeTcs Ha Popc-Maxkop, AO/DKHAa [okasaTb Hanuve
Kaxxaoro ero afieMeHTa’.

5 Huntington Ingalls Incorporated v. Ministry of Defense of the Bolivarian Republic of Venezuela (Il).
Final Award. 19 February 2018. Paras. 844, 848.

7 General Dynamics v. Libya. ICC. Award. 5 January 2016. Para. 250; French Company of
Venezuelan Railroads Case. Opinion of Umpire. 31 July 1905. P. 353; Martini Case. Opinion of
Umpire Ralston. 1 January 1903. P. 666; The Gillison Case (Chile v. United Kingdom).
Anglo-Chilean Arbitral Tribunal. Award. 17 December 1895. UN Doc. A/CN.4/315. Yearbook of the
International Law Commission. 1978. Vol. II(1). P. 158-159; Amoco International Finance
Corporation v. Iran. Iran-United States Claims Tribunal. Partial Award (Award No. 310-56-3).
14 July 1987. Paras. 80-81.

8  Crarby 06 OTBETCTBEHHOCTM rOCYAAPCTB, KOMMeHTapuit 3 k ctatbe 23; The Dunn Case (Chile v.
UK). In: Reclamaciones presentadas al Tribunal Anglo-Chileno 1894-1896. Santiago de Chile:
Ercilla, 1896. Vol. 1. P. 538; American Electric and Manufacturing Company Case (Damages to
Property) (1903-1905). In: Reports of International Arbitral Awards (RIAA). Vol. 9. P. 145-146;
Petrocelli Case (of a general nature) (1903). In: RIAA. Vol. 10. P. 591; Bembelista Case (1903). In:
RIAA. Vol. 10. P. 717.

9 Autopista Concesionada de Venezuela, C.A. (Aucoven) v. Bolivarian Republic of Venezuela. ICSID
Case No. ARB/00/5. Award of 23 September 2003. Para. 108.
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Mpn aTom cnegyeT o6paTuTb BHUMaHWE Ha nNpupody cuTyaumu
cdopc-Maxopa B MeXAyHapoAHOM MpaBe, pasrpaHuumMBasl [ABE KOHLEMuun
hopc-maxopa. Kaxaas M3 HUX OKasblBaeT BMSHME Ha ob6sA3arenbcTBa Mo
MexayHapoaHblM aorosopam. MNepeas — hopc-Maxop Kak 06CTOATENbCTBO,
UCK/IloYaloLee MpoOTUBOMPABHOCTb, TO €CTb KOHUEenuws, cocTaenswoLllas
OCHOBHOIN 06BEKT AAHHOI0 UccrefoBaHus; BTopas — hopc-mMaxop kak chakTtop,
U3MEHSIIOWMIA  nopor Tpebyemoli [O/MKHOM OCMOTpUTENbHOCTU. 3Tn  ABe
KOHUenuuu, XOoTS W MPUMEHUMbI K OOHUM W TeM xe haktam, BAekyT
NPUHUMNYANIBHO pa3/inyHble MpaBoOBble MNOCMEACTBUSA, HO, HECMOTPS Ha 3TO,
Hepeako no OWMn6Ke 1M HaMepeHHO UX OTOXAECTBASIOT Kak TpnbyHasibl, Tak 1
nccnegosatenn. Pasnnums M 3HAUMMOCTb STUX KOHLUENUMIA Mano W3y4eHsbl,
0HaKO B /iMTepaType BCE Xe MMEeKTCA 06CToATE/IbHbIE HAPa6OoTKM N0 JaHHOMY
gonpocy (Zrilic, 2019; Paddeu, 2018). dopc-maxop Kak 06CTOATENbCTBO,
UCK/THYatoLlee MpoTUBOMNPABHOCTb, NMPUMEHSIETCA B KAYeCTBE BTOPUYHOW MepbI
3almMTbl BHE pamMOK NepBUYHOro oba3aTtensctsa. OH He U3MEHSIET coAepXaHne
N npepesnbl camoro 0653aresnibCTea, a NUllb OnpaBAblBaeT €ro HeUCnosiHeHne
Npu HaIM4YUKM COOTBETCTBYHOLLMX 06CTOATENLCTB. B pamkax BTOPOI KOHUenumu,
HanpoTuB, (Popc-MaXKopHble 06CTOATENLCTBA MOHUMAIOTCA Kak dhakTuyeckune
06CTOATENLCTBA, BAMUAKOLME HA MOPOr Hag/lexalleil OCMOTPUTENLHOCTY Mpu
nucnonHeHnn obsasarenscrea. OAHUM U3 NPUMEPOB BOCTIPUATUSA (HOPC-Maxopa B
pycrie BTOPOI KOHUenuun siBnsieTca nosuums TpubyHana B gene Gould v. Iran:
«nop, “hopc-MaKopHbIMM 0BCTOSATENBLCTBAMM” Mbl NOAPA3yMEBaEM COLMasIbHbIE
N 3KOHOMUYECKME CW/Ibl, KOTOPblE TOCYAApPCTBO HE MOXET KOHTPONMpoBaTb Npu
NPOSIB/IEHNN AO/MKHOI OCMOTPUTENBHOCTM», BbicKazaHHas elle [0 NPUHATUS
Cratel/i 06 OTBETCTBEHHOCTWM rocygapcTB. HacTtosiwee wuccnegosaHme
OrpaHNyMBaEeTCst PAaCCMOTPEHNEM NEPBOI KOHLEMLMMN.

Onupasicb Ha nonoxeHus crtatbn 23 Crateil 06 OTBETCTBEHHOCTU
rocyfapcTBs, LUMPOKUIA CNEKTP AOKTPUHASIbHBIX NOAXOA0B U CyAEOHYI0 NPaKTUKY,
MOXXHO YTBEPXAATb, YTO A/19 BO3HVMKHOBEHUS cuTyaumnm hopc-Maxopa A0/MKHbI
O[HOBPEMEHHO HA/IMYECTBOBATbL TPU 0b6cToATENbCTBA: (1) AesHNe 06yCoBNEHO
HEenpeoao/ MO CWION WX HenpeaBUAEHHbIM cobbiTeM, (2) KoTopble He
nogfaloTcss  KOHTPO/IK  COOTBETCTBYOLLEro rocygapctsa v (3)  Agenawr
UCMONHEHNEe 06a3aTeNbCTB MaTeprasibHO HEBO3MOXHBIM. Mpy 3TOM [/18 CCbISIKA
Ha hopc-Maxop Kak Ha 06CTOATEeNbCTBO, WUCK/KYaloLlee NpOTUBOMNPAaBHOCT,
Heobxoaumo oTcyTcTBME (4) MPUYACTHOCTU CCblNAloWEerocsl rocygapcrea K
BO3HMKHOBEHMWID (DOPC-MaXOpHbIX 06CcToATENLCTB U (5) 3apaHee MPUHATOrO UM
Ha cebs pycKka BO3HMKHOBEHUS AaHHOW CUTyaL K.

0 Gould Marketing, Inc., as Successor to Hoffman Export Corporation v. Ministry of Defence of the

Islamic Republic of Iran. Iran-United States Claims Tribunal. Case No. 49. Final Award (Award
No. 136-49/50-2). 22 June 1984. P. 153.
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UYTo6bl OTBETUTb Ha BOMPOC, MOCTAB/EHHbLI B [JAHHOM WCC/EA0BaHWM,
cneflyeT onpefennTb, B Kakoil Mepe cUTyauusi BOOPY>XEHHOMO KOH(INKTa 1 ee
nocneAcTBUs COOTBETCTBYHOT YKa3aHHbIM YC/IOBUSIM U B KakuUX Crlyyasix Takoe
COOTBETCTBME MOXET CBUAETE/IbCTBOBATL O HA/IMYMM YC/IOBWIA, [AOCTATOUHbIX
[151 BO3HUKHOBEHUS cUTyauun (hopc-Maxopa.

2. COOTBETCTBUE BOOPYXXEHHOTO KOH(D/IMKTA KpUTEPUsM hopc-Makopa
Kak 06CTOSITeNbCTBA, UCK/THOYAIOLLEro MPOTUBONPABHOCTL

2.1. Henpeogonumas cuna unun HenpeaBuaeHHOe CoobITne

MpyvHUMN  HEeJOoMYCTMMOCTM  TPebGOBaHUS  HEBO3MOXHOTO W BO3/I0XKEHUS
OTBETCTBEHHOCTW 3a €r0 HeMCrnoSIHEHUE BOCXOAWT K APEeBHOCTW, B YACTHOCTM,
Hanbonee 4YeTKO 3Ta MakcMma 6Oblna copMynMpoBaHa B PUMCKOM Mpase:
«impossibilium nulla obligatio est» (Buckland & McNair, 1936, p. 238).
Brnocneactemu B aHrMilickom  npase  CHOPMMPOBA/ICA  MPUHLMN
HEBO3MOXHOCTW, BbIPaXEHHbIi B M3peyeHnn «nemo tenetur ad impossibile»
(Paddeu, 2011, p. 387).

TeopeTuyeckme MnpeacTaBneHnss 0 HOPC-Maxope C/OKUINCL YXe B
XVIII-XIX Bekax, XOT9 W He Mo/y4Yuan LIMPOKOro pacrnpocTpaHeHus, a ux
(QOPMYNNPOBKM He OTIMYa/IMCb YeTKOCTbi0. Ewe B 1842 rogy 6enbruiickoe
NpaBUTENbCTBO OTKA3a/10Ch M1aTUTb BO3MeELLeHMe 3a Bped, NPUYUHEHHBIN
MHBECTOPaM W3 pasHblX CTpaH npu 6GombapanpoBke 6enbruinckoro ropoga
AHTBeprneHa, Ha3BaB NpousoLlesllee «nocNeACcTBUAMU OTKPbITOW BOWHbI», TO
€CTb C/lyyaliHbIMV COGLITUAMU WX NPOSAB/IEHUSIMU HEMPEOA0/IMMONA Cuslbl, 3a
KOTOPbIE HUKTO HEe HECET OTBETCTBEHHOCTM™M.

CornacHo COBpPeEMEHHOMY MpefcTaB/ieHnio 0 hopc-Maxope, HacTynusLLee
CO6bITME MOXET ObITb Kak NpeaBuANMbIM, Tak ¥ HENPeLBUANMbIM, HO MPY 3TOM
OCTaBaTbCsl HEMPEOoAoIMMbLIM'?. DTN ABE CUTyauuu, XOTSi U OTHOCSATCA K OAHOIA
KaTeropmu, paccmaTrpuBaloTCs No OTAENbHOCTW, U Hannuna 6ol M3 HUX B
COBOKYMHOCTU C  HEMOAKOHTPOJIbHOCTbIO  FOCYAapCTBy W MarepuasibHOM
HEBO3MOXHOCTbH UCMOSIHEHUS 06513aTeNbCTBA AOCTATOYHO A1 BO3HUKHOBEHNSA
chopc-maxopa. B OTHOWEHUM TepMmMHa «HENpeojoNuMbIn»  Komuccus
OTMETWMA, UTO «34eCb [O/DKHO CyWecTBOBaTb MNPEnATCTBME, KOTOpoe
rocyfapcteso He Obl1I0 B COCTOSHWM M36eXaTb WM KOTOPOMY OHO He MOr/10

% British and Foreign State Papers, 1841-1842. London: Ridgway, 1858. Vol. 30. P. 224 (nep.
aBsTopa).

2 Study by the Secretariat. “Force majeure” and “Fortuitous event” as Circumstances Precluding
Wrongfulness: Survey of State Practice, International Judicial Decisions and Doctrine // Yearbook
of the International Law Commission. 1978. Vol. Il. UN Doc. A/CN.4/315 (Part 1). P. 69. Paras. 13,

15.
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NpoTNBOAENCTBOBATb COBCTBEHHbIMM cpefcTBaMm»*®, Kputepwuii
HenpeogonumMmocTun (Vis cui resisti non potest), N0 MHEHWI0 PUMCKUX aBTOPOB,
otaensin gopc-maxop (vis major) oT cny4aiiHbix cobbiTuii (casus) (Buckland &
McNair, 1936, p. 238). «Vis major» npeactaBnseT co60li 06bLEKTUBHYIO OLEHKY
AB/IEHWS, B TO BPEMS Kak «VisS cui resisti non potest» — T0 eCTb «CWa, KOTOpoii
HEBO3MOXHO MpPOTUBOCTOATb», — Cy6bekTuBHyt0 (Gerkens, 2005, p. 109).
Henpeogonumas cuna Tonkyetca Cekpetapuatom OOH criegyolwym 06pa3oMm:
«He CYLLeCTBYeT Ye/IoBEYECKOIN Cu/bl, KOTopas Mor/ia 6bl MPOTUBOCTOATL 3TUM
o6cTosATeNIbCTBaM». Takasi MHTEpPNpPeTaLUmsi Bbi3bIBAET BONPOCHI OTHOCUTE/IBHO
CNnocobHOCTM  rocyjapcTea MPOTUBOCTOSATb  NOCNEACTBUSIM  BOOPYXKEHHbIX
[eicTBuiA cobCTBEHHbIMK cpeacTBaMu. OAHAKO NPUHATO CUMTATL, UTO KpUTEpWIA
HenpeoAoMMOCTM  HACTYNMBLUMX  OBCTOATENbCTB  OTpaaeT Cuny U
3HAUYUTENIbHOCTL  HacCTynMBLUEro  O6CTOATeNbCTBA, B TO  Bpems  Kak
HEBO3MOXHOCTb MPEeABUAEHUS OTPaXKaeT HEeOoXMAAHHOCTb M HEBO3MOXHOCTb
BOBPEMS OTpearMposartb Ha C/ly4mBLLEECS.

B noHumaHun KMI1 TepmMuH «HenpeaBUAEHHOE» OXBaTblBAET Kak
CyObEKTVBHYIO AO6POCOBECTHYI0 HEBO3MOXHOCTb MpeaBuaeTb 06CcToATeNbCTBA
B MOMEHT MPUHATUA 006a3aTeNbCTB, Tak U OOBEKTUBHYHD HEBO3MOXHOCTb
pasyMHO npeasuaeTb UX HacTynneHne. B kommeHTapusx K ctatbe 23 Komuceus
NCNosb3yeT (QOPMY/MPOBKY «HENIerko npeaBuaeTb», He Tpebys abCosnoTHOM
HenpeackasyemoctTn. OfHaKo MHBECTULMOHHbIE TPUBYHasbl, XOTA U NPUMEHSAIOT
STOT KpuUTepwii No-pasHoMy, B LE/IOM YyCTaHaB/MBAIOT [0CTATOYHO BbICOKWI
nopor: 06CToATENbCTBA [O/MKHbI ObITb HE TOMbKO «HENEerko npeasuavMbIMu»,
HO  MpeacTaBnATbCA  HenpasBAONOAOGHbIMKM  NPUM  PasyMHOW  OLEHKe.
CnepoBarte/ibHO, K/THOYEBOI BOMPOC 3aK/N04YaETCS B TOM, MOI/IN /I CTOPOHbI NPK
NPUHATUM 06A3aTENbCTB NO MHBECTULMOHHLIM [0roBOpPaM pasyMHO OXMAaTb
BO3HWKHOBEHWST aKTVBHbIX 60€BbIX AeNCTBUIA.

TpubyHan [O/MKEH YuuTblBaTb HE TOMbKO BO3MOXHOCTb  pasymMHO
npeasuaeTb BOOPYXEHHbIA KOHIMKT, HO W €ero xapaktep W MocneacTsus,
Jenaiwolme 1UcnosiHeHne o6s3aTtenibCTBa MarepuasibHO HEBO3MOXHbIM. VHbIMK
crnoBamu, CTOPOHa, Ccblnalwasacs Ha opc-mMaxop, A[o/mKHAa J[okasatb
HEBO3MOXHOCTb pPasyMHO MpeaBuaeTb KOHM(IMKT Takol WMHTEHCMBHOCTU U
KOHpurypauum, KoTopble NPenaTCTBYOT ~ WUCMOMHEHUIO  KOHKPETHOTO
0b6a3atenbCcTBa, a He TOMbKO cam (DakT BO3HUKHOBEHMS KOHAnKTa. 3710
CYLLLECTBEHHO YNPOLLAET NCMO/Ib30BaHNE TOCYAapCTBOM AaHHOW 3aLUmnThbl.

YUTo KacaeTcs HenpeaBUAEHHOCTU COObITMS, TO MeXayHapoaHas cyaebHas
npakTuKa, Kak npaswio, NoAXoAuT K AaHHOMY KPpUTEPUIO CTPOro, yCTaHae/mBas

3 Cratbu 06 OTBETCTBEHHOCTU rOCYAAPCTB, KOMMEHTapWIi 2 K cTatbe 23.

4 Study by the Secretariat. Op. cit. P. 70. Para 17.
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BbICOKWUIA MOpOr A5t ero npumeHeHusi. Tak, B fene Autopista v. Venezuela
WHOCTPaHHbIi MHBECTOP WHULMMPOBasT apbuTpax B CBSA3N C HEUCMOJSIHEHVEM
BeHecyanoli ycrnoBuii KOHLECCWOHHOIO COr/lalleHns, B pamMKax KOTOpOro
rocygapcteo 06a3as10cb npoBoauTb paboTbl U obecneumBaTrb TEXHUYECKOE
obCnyXuBaHne [OPOXHOW CUCTEMbl, BK/IHOYAA MOBbiWEHWE Tapudos 3a
nofib3oBaHWe Lwocce. HamepeHne yBenuMuuTb Tapudibl BbI3BASI0O MaccOBble
npotecTsl 1 6ecnopsgkn B 1997 n 2001 rogax. CTOMKHYBLUUCH C aKTUBHOM
onnosuumen Hacenexusi, BNacT BeHecyanbl OTkas3aMCb NOBbIWATbL Tapudbl 1
npekpaTunnm  WCNosfIHeHWe  [0roBOPHbLIX 06A3aTeNnbcTB,  COCMaBLUNCL — Ha
dhopc-maxop. OgHako TprbyHan MexayHapoAHOro LieHTpa Mo yperynmpoBaHunio
MHBECTULMOHHbLIX CMOPOB, aHaNuM3npys KpUTepwii HenpeaBUAEHHOCTUN, OTKasas
B MPU3HaHWN Hanuma dhopc-mMaxopa, ykasas: «yyuTblBas XOPOLLO W3BECTHbIN
Tparnyeckuii  npeuedeHT cobbituii  Kapakaco [Caracazo] wu  cxogHoe
BO34ElCTBME MOBbIWEHNS TapudoB, NpPeayCMOTPEHHOTO AOroBOPOM, Ha
HaceneHue, BeHecyana He y6egwna TpubyHan B TOM, YTO BO3MOXHOCTb
rpaxgaHcknx 6ecnopsgkoB He Morna  ObiTb  NpeaBuMjeHa Ha  MOMEHT
npoBeseHUs NeperoBopoB 0 KOHLLECCMOHHOM COT/alleHnmn»1.

Takasi oLeHKa NpeacTaBseTcs CNopHON, 0COGEHHO BBMAY TOrO, YTO MeXAy
NpeALecTBYOWUMA 1 NOCNEAYIOWMMU COObITUAMMW NPOLLIO OKO/10 BOCbMU NET,
a MpOorHo3npoBaHWe MOBTOPEHUs MOJOOHbIX 6ecrnopsakoB CrycTs CTO/b
AUTENbHBIA CPOK NpeAcTaBAseTcs KpaiviHe 3aTpyaHuTeNbHbIM. BesycnosHo,
MOXHO YuuTblBaTb QpakTuyeckne Oo6CTOATENbCTBA, KOTOpble 3a 3TOT Nepuof
CYLLECTBEHHO HE W3MEHWIUCb, B YaCTHOCTM COLMaIbHO-3KOHOMUYECKOE
NOSIOKEHNE HaceNeHnss W ero OTHOWEHWe K MOBbIWEeHMO UeH. OfHako
K/II0Y4EBBIM  OCTAeTCsl  BOMPOC O CTENEHW BEPOATHOCTU  HACTYMNJIeHUA
COOTBETCTBYIOLUMX OBCTOATENBLCTB. BO u3bexaHne npou3BOSIbHOCTU OLEHOK
HeoOXOAUMO YUMTbIBATb C/IOXKMBLLYIOCS MNPAKTUKY, COMAaCHO KOTOPOW TOYKOM
oTcyeTa SIBASETCA  MOMEHT MPUHATUS  CTOPOHaMy  COOTBETCTBYHOLLMX
obsasatenscTB. llocnegyloulee MOBbIWEHWE pUCKa B NEpUof  UCMOSTHEHUS
[JoroBopa He WMeeT 3HayeHus, [faxe ec/M HernocpeACcTBEHHO nepefn
NCNOSIHEHNEM CTAaHOBUTCH OYEBWAHO, YTO OHO MaTepuasibHO HEBO3MOXHO.
Mo3numsa BeHecyanbl 3aknioyanacb B TOM, YTO «CTOPOHbl HE MOMN U He
npefBuaeny NpoTecT Takoro maclitada v yrposy Hacununs»'’, To ecTb akueHT
Jenancs Ha HenpeackasyeMoCTW MHTEHCMBHOCTN 6ecnopsigkoB. Tem He MeHee
rocyaapctBo, Hecsi 6pemsi gokasblBaHWs, He yb6eamno TpubyHas B TOM, 4TO
0b6cTOATENbCTBA HA CTaAMW NEPEroBOPOB He AaBa/in AOCTATOYHbIX OCHOBaHWi

5 Autopista Concesionada de Venezuela, C.A. v. Bolivarian Republic of Venezuela. ICSID Case
No. ARB/00/5. Award. 23 September 2003.

% |bid. Para. 118.

7 Ibid. Para. 117.
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pasymMHO OXWAaTb NPOTECTOB, CMNOCO6HbLIX CAenaTb UCNOSIHEHUE 0653aTe/NbCTB
HEeBO3MOXHbIM. B pesynbrate TpubyHan npuwen K  BbIBOAY, UTO
«rnpegnonaraemMasl  HEBO3MOXHOCTb  MOBbIWEHWA  Tapudha He  6biia
HenpeaBUAEHHOM»'®. XOTs [aHHbIA MOAX0A MOXET NoKa3aThCs 4Ype3MepHO
CTPOIMM, OH BbIMNSAAUT OGOCHOBAHHbIM, MOCKO/IbKY B YC/IOBUSIX MPaKTUYeCKu
HEN3MEHHOrO NOJIOXEHUS HAaceNeHUss BEPOATHOCTL 6ecrnopaakoB Oblna BbICOKa,
Torga Kak ux maclutab feincTBmMTeNlbHO OCTaBasiCsl MEHEe NnpeacKkasyembim.

[na 6onee NosIHOrO NOHMMaHUA NOAXOL0B TPUOYHaI0B K OLEHKe KpuTepus
HenpeaBWAEHHOCTV cneayeT 06patuTbCcs K ApYrMM  Aenam, CBA3aHHbIM C
HeucnosiHeHnem 06a3aTenibCTB  BCNEACTBME BOOPYXEHHbIX KOH(/IMKTOB 1
BHYTPEHHUX 6ecrnopaakos. Tak, B aene RSM Production Corporation v. Central
African Republic’® CTOPOHbI 3aK/MOUMIM KOHTPAKT, MO KOTOPOMY WHBECTOpP
NONy4Ynn NULEH3NI0 Ha pa3Beiky HedTAHbIX MecTopoxaeHuii. B 2001 rogy, To
ecTb B nocnegHuii rog paboT, BCeACTBUE IPaXKAaHCKMX W MNOAUTUYECKMX
6ecnopsigkoB U BOOPY)XXEHHOrO KOHMMKTa B LleHTpanbHoadypukaHCKom
Pecnybnmke uHBECTOp cocnasicA Ha  opc-Maxop B  06OCHOBaHue
HEeUCnosIHeHNs OTAeNbHbIX 06a3aTenbCcTB. B gaHHOM gene TpubyHan 3aHsan
NPOTMBOMNOMOXHYK MNO3ULMIO, YyKas3aB, UYTO NOUTUYECKass HecTabunbHOCTb ©
yacTble KOH(pnmkTel B UAP camum no cebe He CBUAETENbCTBYIOT O
npeackasyeMocTn Tex O6CTOATENbCTB, KOTOpble MpuBeAyT K MarepuasibHOW
HEBO3MOXHOCTU UCMOSTHeHUs forosopa.

MoCKOMbKY CTOPOHbI HE ocnapmBa/in Hanunuve hopc-mMaxopa, TpubyHas
COCpefioToumns/cs He Ha caMoM (hakTe ero CyLecTBoBaHus, a Ha MOMEHTe, Korga
KOHQD/IMKT [JOCTUI CTEMEHW MHTEHCMBHOCTMW, KOTOpas OGLEKTWBHO WCKOYMNA
BO3MOXHOCTb NPOAO/IKEHNA paboT MHBECTOPOM. B yacTu HenpeaBuaeHHOCTU
TpubyHan oTMETU:

...HECMOTpPSA Ha TO 4YTO COOLITUS, Bbi3BaBLUME (DOPC-MAXOP, NPOM30LLIN 3340110
00 yBEJOMJIEHMS O HEM, U cuTyauus B obnactu 6esonacHocTn B LLAP oTmevanach
6ecnopsigkamu, BO34eNCTBME 3TOro hopc-mMaxopa Obl10 He3HauuTesbHbIM [0
MOMeHTa, korga RSM nonbitanace BoWtM B LIAP c  uHOCTpaHHbIMK
rpynnupoBkaMu. PaHee HMKakMx MPensTCTBUIA ANS BbINOMHEHUS [MHBECTOPOM]
CBOMX [OTOBOPHbIX 06513aTE/NLCTB He CyLLecTBOBasio?.

CnepoBatenbHo, TPUGYHauT cUesl NPeXHIO HecTabuIbHOCTL B PErMOHE, He
NPenaTCTBOBAaBLUYIO WCMOMIHEHWIO KOHTPaKTa, HefoCTaTo4yHOol ANns BbiBOAA O
npeaBnaMMOCT  Tex O06CTOSTe/IbCTB, KOTOpble  BMOC/AEACTBUM  cAenasv

% |bid. Para. 118.

¥ RSM Production Corporation v. Central African Republic. ICSID Case No. ARB/07/02. Decision on
Jurisdiction and Liability. 7 December 2010.

2 |bid. Paras. 180-185.

2 |bid. Para. 180.
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UCNOJIHEHNE HEBO3MOXHbIM. B pesynbrate B paccmaTpuBaemoli cutyaumm 6bi10
NPU3HaHO Ha/Inume BCex Kputepues hopc-Maxopa.

B pene Gujarat v. Yemen?, Kak W B BbILLEN3/TIOKEHHOM fefne, N0 MHEHWO
nHeectopa, Gecropagkm n wmsTexu B Memewe B 2011 rogy cgenanm
Hebe3onacHbIM NpoBefeHVne CEeNCMUYECKMX WNCCnefoBaHWin u apyrux pabor,
HeobX0AUMbIX B paMKax MHBECTULMOHHOTO KOHTpakTa. B aTom cnyyae TpubyHan
obpatunca K LIMPOKOW TpakTOBKE MOMIOXEHNS O (POPC-Maxope COracHo
KOHTPakTy CTOPOH, rAe npejickasyemMocTb He 6Oblna OTpaxeHa Kak ycrioBue
TakoBOro%, ¥ yA0BETBOPUSI MO3NLMIO MHBECTOPA O HA/IMYMM (DOPC-MaXOPHOTO
06CcTOATENbCTBA, OfHAKO, OTMETUB, YTO AaXe NPU HausIM4uy Takoro ycroBusi, B
[JAaHHOM c/lydae OH ykasan 6bl Ha dhopc-maxop®. BaxHo, 4To TpubyHas
N3NOXUA CRegylowy WAeK: «...Hanyne pucka Ha MOMEHT 3ak/IlyeHus
KOHTpakTta camMo Mo cebe He WUCKIHoYaeT BO3MOXHOCTU CCbIIKN CTOPOHbI Ha
nocnegyiuiee yBenMyeHWe Takoro pucka Kkak Ha  06CToATeNbCTBO,
NPensiTCTBYIOLLEE MCMOSTHEHUIO 06513aTe/IbCTB MO KOHTPaKTy»?®. [laHHbI BbIBOZ,
noATBepXaaeT paHee CCHOPMY/IMPOBaHHYO MO3MUMIO O TOM, YTO MNOJHOE
OTCYTCTBME pUCKA HAaCTYMN/IEHWA COOTBETCTBYIOLLEINO 06CTOSATENbCTBA He
ABNSETCA HEOOXOAWMMbIM YC/IOBUMEM A1 KBa/MdbmKauum cuTyaumm  Kak
dopc-maxopa. CnepgoBartenibHO, CTOpPOHA He MOXeT OblTb  JMLeHa
BO3MOXHOCTW CCbI/IaTbCA Ha (DOPC-Maxop J/iMWb MOTOMY, UYTO Ha MOMEHT
3aK/I0YEHNS [OrOBOpa YXe CyLLeCTBOBa/T HE3HAUMTE/bHbIA PUCK HACTYNIEHNS
Taknx 06cToATENLCTB. [PV 3TOM COOTBETCTBYHOLLIEE 0O6CTOATENLCTBO AO/HKHO NO
CBOEMY XapakTepy ObiTb CMOCOOHO BOCMPENSATCTBOBATb  WCMOSTHEHUIO
06sa3aTenbCTB, @ €ero HacTynjeHve — aMbo He nogdaBaTbCcs pasyMHOMY
npeasuaeHNo CTopoHamu, SIMGo, XOTA U OCTaBaTbCA BO3MOXHbLIM, HOCUTb
MasiI0BEpPOSITHbIN XapakTep.

B HepaBHem pene Tekfen and TML v. Libya®® cTOpOHblI NpeacTaBumv
MPOTNBOMNONOXHbIE MO3ULMN OTHOCUTENBHO NPeAcKa3yemMoCcTV 06CTOATENbCTB,
HapyLUMBLUMX WCMOIHEHNE KOHTPaKTHbIX 06s3aTenbcTB. IHBECTop yTBepXaau,
YTO TrOCYAApCTBO 6bINIO0 OCBEAOM/IEHO O BO3MOXHOCTU MNPUUMHEHUS Bpefa
WHBECTULWAM, OLHAKO He MPUHSI0 HEOBX0AMMbIX MEp MO WX 3alumTe, HECMOTPS
Ha npejckKasyemMocTb Takoro Bpega?’. B cBo ouyepesp, rocyaapcTBo CChlanoch
Ha nokasaHus camux 3asBuTenieidi 0 TOM, YTO BEepPOSATHOCTb BO3HUKHOBEHMS
peaslbHOW  yrpo3bl pPexXuMy MpeacTaBnsfiacb MalOBEPOATHONW € y4yeToM

2 Gujarat State Petroleum Corporation Limited v. the Republic of Yemen and the Yemen Ministry of
Oil and Minerals. ICC Arbitration No. 19299/MCP. Award. 10 July 2015.

% Ibid. Para. 158.

2 |bid. Para. 159.

% bid.

% Tekfen-TML Joint Venture, Tekfen insaat ve Tesisat A.S. and TML Insaat A.S. v. State of Libya.
ICC Arbitration No. 21371/MCP/DDA. Final Award. 11 February 2020.

27 |bid. Claimant paras. 4.15.7-4.15.8; Respondent para. 5.8.7.
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XECTKOro ToTa/IMTapHoro npaeneHus Kaggadm?. B KOHeYHOM cueTe TpubyHas
He cyen HeobxoAMMbIM O6paLLaTbca K BoNpocy 0 hopc-Maxope, NOCKO/bKY He
YCTaHOBW/1 HapyLUEeHWs1 rocyfapCTBOM CTaHAapTa AO/HKHON OCMOTPUTENTILHOCTU
(aHrn.: due diligence). Bmecte c Tem TpubyHan oTMeTMN  6GONbLUYIO
ybeanTeNnbHOCTb NO3MLMK OTBETYMKA, YKasas, YTo Npu Heo6X0AMMOCTM MOr Obl
npuiATM K BbIBOAY O  Ha/Mumm  OOGCTOATENbCTB,  UCK/IHOUAROLLMX
NPOTMBONPABHOCTL?,

CorocTaB/fieHne MNpuBeAEHHbIX Bbllle pelleHWii He MOo3BONSeT caenarb
O[HO3HauHbIi BbIBOL O TOM, Kakue O6CTOATeNbCTBA MOrYT COOTBETCTBOBATb
KpUTEPUIO  HenpeaBueHHOCTM. Tem He  MeHee obwWas  npakTuka
WHBECTULMOHHBIX TPUOYHaNOB CBUAETENbCTBYET O TOM, 4YTO BOOPYXEHHbIE
KOHM/IUKTBI N MATEXW HEPELKO pacCMaTpuBatoTCs B Ka4ecTBe HenpeasBuaeHHbIX
06CTOATENBCTB, XOTA MNpPU  3TOM YUYMTbIBAETCA CTEeneHb NOABEPXEHHOCTU
KOHKPETHOro  rocyfapctsa  BHYTPEHHUM W BHELWHUM  KOH(/IMKTam B
COOTBETCTBYIOWMIA  nepuof. WHbIMM  cnoBamu, TpubyHaslbl  OLEHUBAIOT
BO3MOXHOCTb NpeaBuaeHus B 060/ee LUMPOKOM KOHTEKCTe, MNpUHMMas BO
BH/MaHWE MOMNTUYECKYI0 HEeCTabuibHOCTb, NPEALUECTBYIOLME KOHMINKTDI,
TeppuUTopuasibHble Cnopbl, O6LLECTBEHHbIE BOIHEHWUA W WHbIE COMYTCTBYOLMNE
obcToaTenscTBa. OueHKka BOOPYXEHHOTO KOHIMKTa Kak o6cToATeNnbCTBa
hopc-Maxopa He MOXET HOCUTb YHMBEPCA/lbHbIA Xapaktep u TpebdyeT
[JeTanbHOro aHasm3a ykasaHHbIX (hakTopoB. BMecTe ¢ TeM gaxe rocygapcrsa,
HaxogdLmecs B yCNI0BUAX KOHIMKTA UK YXKe BbICTyNaoLlye ero CTopoHamu,
He /MwalTcs BO3MOXHOCTU NPUB/EKATb WHBECTULMM W CCbINATbCA Ha
dhopc-Maxop B LEeNsX NCKMIOYEHNS MeXAyHapOo4HO-NPaBoBOi OTBETCTBEHHOCTH.

OpHako TpubyHasibl, NPUHWMas BO BHUMaHWe CMNOCOGHOCTb CTOPOH
CaMOCTOATENIbHO OLIeHVBATb PUCKWU, UCXOAAT U3 TOro, YTO KaK MHBECTOPbI, TaK U
rocygapcrtea [[0OpPOBO/ILHO  MNPUHMMAKT Ha cebs  pUCK  HacTynneHus
hopc-MaxopHbIX OBCTOATENLCTB, [aXe ecnv Takoe pacnpefeneHve pucka
NPSAMO He 3aKpernieHo B 4OroBope.

Bonee onpegeneHHas no3vuus B NpakTuke TpubyHaNoB CrOXwnacb B
OTHOLLEHUN KPUTEPUSA HENPEOAO/IMMOCTU. Henpeogonumas cuna npegnonaraet
Hanmye 06CTOATENbCTB, KOTOPbIX rOCYAapCcTBO Pa3yMHO He MOr/0 n3bexartb 1
KoTopble He nogfatlotca 3(PAEKTUBHOMY KOHTPO/IO WU NPEOAOSIEHUIO CO
CTOPOHbI HW TOCyAapcTBa, HW UWHBecTopa. [lpyu 3TOM COOTBETCTBYHOLLEE
06CTOATENBCTBO MOXET OblTb Kak NpeasuaMMbIM, Tak U HenpeasuanuMbIM.
KommeHTapuii KMI1 pasbscHAET, 4TOo [JaXe CYLWEeCTBEHHOe 3aTpyAHEeHUe

2% |bid. Respondent para. 5.8.7.
% |bid. Para. 7.7.143.
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MCNOSIHEHNST 06s3aTeNiIbCTBa CamMoO N0 cebe He ABASEeTCs [OCTaTOYHbIM
OCHOBaHMEM [/1 NPU3HAHUA 06CTOATENbCTBA HEMPEOAO/IMMON Cuoii®,

TpeboBaHve HENpeogo/MMOCT BO MHOMOM CBSiI3aHO C  Kputepuem
MaTepuasbHON HEBO3MOXHOCTU UCMOSTHEHNS, Tak Kak 0BCTOATENbCTBO Aenaet
UCMOSIHEHNE 0653aTeNibCTBa MaTepuasibHO HEBO3MOXHbIM JIMLIb MOCTOJIbKY,
MOCKOSIbKY ~OHO ABMSIETCH  HEMNPEeoAo/MMbIM, W  TOMbKO Ha  MNepuoj
CYLLECTBOBaHUSI Takoro 06CToATeNsLCTBa. HanpoTye, NPeoAo/IMMOCTb CUTYyaLmK
npegnonaraer coXxpaHeHne BO3MOXHOCTW WCMOSIHEHUSA 0653aTenbCcTBa, XOTA U
COMPSPKEHHOTO € JOMNOMHUTENbHLIMKA  TpyAHOCTAMKW. Bmecte ¢ Tem
Henpeoao/IMMON A0/MKHa 6bITb cama cuna uam cobbiTve, nexaiine B OCHOBE
dhopc-maxopa, Torga Kak BONpoC O BO3MOXHOCTW WUCMOSIHEHUSI 06513aTeNbCTB B
YC/IOBUSIX UX HACTYMN/IEHUSI NOA/EXNT CaAMOCTOSTE/IbHOW OLIEHKE.

B BbiweynomsHyTom gene RSM Production Corporation v. Central African
Republic TpnbyHan obpatunca K BOMPOCY O BO3MOXHOCTUM u3bexatb
HaCTynaeHms OpPC-MaXXOPHbIX 0GCTOSATENLCTB U OLEHW AENCTBMA MHBECTOpA
C TOYKW 3PEHUsI NPEANPUHATLIX UM Mep Mo NpPeAoTBPaLLEHMIO UX NOCEACTBUIA.
B o6ocHoBaHMe CBOEli NO3ULMM MHBECTOP YTBEPXAaAs, YTO HEUCMOSIHEHWEe
KOHTPAaKTHbIX 0653aTeNibCTB B TEUYEHne 4yeTBepToro u nAToro roaos OblN10
06yc/noB/IEHO 0TKa30M CybnoAapsAuYMKOB OCYLLECTBNATH AeATeNbHOCTb B LIAP
BBMAY HebesonacHol o6CTaHOBKM B cTpaHe. B cBow ouvepegp, LIAP ykasana,
YTO [daHHbI OTKa3 cam Mo cebe He MNPenATCTBOBa/T WUHBECTOPY WCMOMHUTH
06513aTeNIbCTBa MO KOHTPAKTY M YTO KOHTPakT He npeaycmaTpvBasl nogo6Horo
OCHOBaHWsi /151 NPUOCTAHOB/IEHNSI €r0 UCNofHeHus™, TpnubyHasn, 06paTUBLIMChL
K TMpakTMke npoBeAeHuss paboT B [JaHHON cchepe, KOHCTaTMpoBas, uYTO
cybnoaps 3a4acTylo fBNSeTCA HeobXoAVWMbIM M WHBECTOP HyXJancs B
NPUBMEYEHUN CNELMANIN3MPOBAHHON KOMMaHUM [715 OCYWECTBNEHUS 3TUX
paboT, nocsie 4Yero NoCTaHoBU:

...RSM 6bina BbIHYXeHa npuBekaTb CTOPOHHNE opraHu3auun 15 BbINOHEHNS
celicmnyecknx paboT. C yyeToM OrpaHUYEHHOro Ymcna KoMMaHwuii, Cnocob6HbIX
BbIMO/IHATL COOTBETCTBYIOLUME PabOoTbl B TEYEHWE YETBEPTOro M NSATOr0 rofos,
RSM, no Bceli BEpPOATHOCTW, HE MOr/1a NPeodoNeTb NOCNEACTBUS OTKasa Takux
KOMMNaHWin OoT yyactTusi B npoekTe. bonee TOro, kak Tonbko y RSM nossunuce
OCHOBaHWA Mofnaratb, 4YTO CuUTyauus yaydwwuiacb, KOMMaHus npeanpuHsana
6e3ycrneLUHyo NOMbITKY NPUB/EYb KUTACKYH KOMMaHWIo /11 3aBepLUeHus pa6oT2.

Takum 06pas3om, TpUGYHaN YCTAHOBWU/, YTO WMHBECTOP 6bla NPaKTUYECKM
JIMLLIEH BO3MOXHOCTU COBEPLUUTL AeCTBUS, MPEeLyCMOTPEHHbIE KOHTPAKTOM, N0

CTaTbn 06 OTBETCTBEHHOCTYM roCyAapcTB, KOMMeHTapuid 3 k cTaTbe 23.

3L RSM Production Corporation v. Central African Republic. ICSID Case No. ARB/07/2. Decision on
Jurisdiction and Liability. 7 December 2010. Para. 181.

%2 |bid. Paras. 182, 183.
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NpuYMHaM, He 3aBUCSLLMM OT Hero. TpnbyHas Takxe NoATBEPAW/, YTO MHBECTOP
NPUHAN  Mepbl  ANs NPefoTBPaLLeHUss [aHHOW CcuTyauuu, B 4YacTHOCTU
NONbITa/ICA MPUBNEYL KWUTANCKYHD KOMMAHWIO K BbINOSIHEHWMIO paboT, yTo, Mo
MHeHUt0  TpubyHana, 6bII0  JoCTaTOYHbIM — AnA NOATBEPXAEHMS
HEeNpeoaoIMMOro XapakTepa CMIOXUBLUUXCA 06CTOATENbCTB. MogYepkHEM, YTO
TpubyHan He CcTanl OTAe/lbHO paccMaTpuBaTb BO3MOXHOCTb M36exaTb
HacTYN/EHUs] Takoli CUTyauun BHE KOHTEKCTa TeX Mep, KOTopble MOrin 6biTb
NPUHSATBLI MHBECTOPOM. BMeCTO 3Toro TpmMbyHas oLeHus, NPOsiBUA SN UHBECTOP
[O/KHYI0 OCMOTPUTENIbHOCTb W MNPEeAnpuHAN Nin BCe pasymHble ycunus ans
npeaoTBpaLLeHNsT HEWCNOIHEHMST CBOMX 00s513aTenbCTB. [ogo6HbIA noaxos K
OLEHKE  KpuUTepusi  HeMnpeofoNMMOCTU  MNPOCNEXWBAEeTCss B MpaKTUKe
6O/bLUMHCTBA  TPMOYHaUI0B,  paccMaTpuBaBLUMX — BOMPOCbl  NPUMEHEHMS
dhopc-maxopa.

2.2. KoHTponupyemMmocTb

B mexayHapofHOV npakTuke kak Ao Kogudukauumn, Tak u B xofe paspaboTku
Crateii 06 OTBETCTBEHHOCTM TrOCyJapCTB OTCYyTCTBME Yy rocygapcrea
BO3MOXHOCTW KOHTPOMpoBaTb cobbiTMe diopc-Maxopa He paccMmarpuBasiochb
KaKk Mo/siHoe  OTCYTCTBME  KakoW-Mbo  CBA3W  Mexay  rocyaapcTBOM,
CCblAlOWMMCA  Ha  OpC-Maxop, W HacTynuewMM coObITMeM. Takue
06CTOSATENILCTBA A0MKHLI HAXOANTLCSA BHE KOHTPO/S rocyaapcTsa®, HO B TO xe
BPEMS OHW MOTYT KBa/IMhULMPOBaTLCA Kak hopc-Maop Aaxe B cy4vasx, korga
JelictBue unnmn 6e3geincTeme, MNOBMEKWNE WX BO3HUKHOBEHWE, UCXOAUAN OT
camMoro rocygapcrtea, Mpu YCNoBWM, 4YTO 3TU 06CTOATENbCTBA HE CTasiv
pe3ynsTatoM ero ymbilwieHHoro nosegeHus (Zrilic, 2019, p. 6). TpubyHasnsl
Hepeako MpoBOAAT napasinienb mexay TpeboBaHMeM OTCYTCTBUSA KOHTPONS
rocygapctea Hag hopc-MaxopHbIM 06CTOATENILCTBOM M BONPOCOM O BMEHEHUM
fesiHusA rocypapctsy®. B faHHOM KOHTEKCTE MO BOMPOCY O MOAKOHTPOSIbHOCTY
Cekpetapuar KMl otmeTun cnepyiollee:

UTo KacaeTcs yuiep6a, NPUYMHEHHOTO MHOCTPAHLLAM U UX UMYLLECTBY YaCTHLIMMU
MLAMK, TOCYAAPCTBO HECET OTBETCTBEHHOCTb /ML B TOM C/lyyae, ec/im Takoi
yliep6 cTan cneactBUEM HEMPUHSATHAS UM Mep, «KOTOpble 06bIYHO A0KHLI 6blIN
ObITb MPUHSATHI B JaHHLIX 0GCTOSTENbLCTBAX» A5 NPEeAOTBPALLEHNS NPUUMHEHNS
Bpefa, ero BO3MELLEHNS IGO0 NPUBEYEHNSI BUHOBHbIX JIUL, K OTBETCTBEHHOCTU®,

3 Force majeure // Jus Mundi, Wiki Notes. 19 September 2023. Para. 12; Huntington Ingalls
Incorporated v. Ministry of Defense of the Bolivarian Republic of Venezuela (Il). Para. 236;
Platinum Blackstone PTY LTD (formerly known as Nexbis Pty Ltd) v. Republic of Maldives. SIAC
Case No. ARB003 of 2014. Award (No. 132 of 2016). 24 November 2016. Para. 170; Sambiaggio
Case. Opinion of Umpire Ralston. 1 January 1903. P. 513.

3 Autopista Concesionada de Venezuela, C.A. v. Bolivarian Republic of Venezuela. Para. 126.

35 Study by the Secretariat. Op. cit. Para. 69.
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Takum obpas3oM, SIBHO NMpocnexuBaeTcs HamepeHne Komuccum oueHvBaTtb
NpaBOMEPHOCTb AEeAHMSA TocyAapcTBa MCXOAA M3 CTeMneHu npegnonaraemo
[JO/KHOM ~ OCMOTPUTENBHOCTW,  paccmarpvBasl ee  Kak  0ObeKTUBHO
cyllecTBylollee 0OCTOATENLCTBO, He 3aBucsllee OT BOMAM CTOPOH. Takxe
OTYETIMBO MPOC/EXMBAETCA CTPEMsIeHWe TpubyHanoB npuMeHATb [nasy |l
Crateii 06 OTBETCTBEHHOCTV rOCYAapCTB NPU ONPeLEeneHnn HaIMyunUsa KOHTPOSIS
Hag, dhopc-MaXKOpHbIMU 06CTOSATENbCTBAMM.

CxogHyto nosuumio B gene Spanish Zone of Morocco 3aHsin apbutp Makc
Xy6ep, ykasaBLUWiA, YTO «rOCYAapCTBO CaMo Mo cebe He HECET OTBETCTBEHHOCTY
3a (hakT cyLlecTBOBaHMSA KOHIMKTA, Oydb TO MATEX, BOCCTaHMe, rpaxaaHckas
BOVHA WM MeXAyHapoAHas BOWMHA, paBHO Kak WM 3a MpUYMHEHVe yliepba
TakMMK COOBbITUSIMM Ha €ero TeppUTopuUM». BMecTe ¢ TeM, NPU3HAB, UTO «Takue
COoObITUS AOMKHbI paccmaTpuBaTbCsl Kak “ciydam dpopc-makopa™, Xybep
OTMETW/T. «TOCYAapCTBO TEM HE MEHEE MOXET HEeCTM OTBETCTBEHHOCTb 3a
JeicTBus nnn 6e3geicTeme Bnacteli Mo NPeaoTBPALLEHMIO, HACKO/IbKO 3TO
BO3MOXHO, NOCNEACTBUIA TaknX COBbITUII»®,

B 3TOM KOHTeKCTe nokasare/lbHbl PeLleHNs MHBECTULIMOHHBIX TPUOYHAaOB, B
KOTOPbIX HacCTynuBLUEE OBGCTOSTENLCTBO OLEHMBAIOCH Kak MpebbiBatollee BHE
KOHTpONs rocygapctea. Tak, B Aene Huntington Ingalls v. Venezuela TpnbyHan
OTMETW/, 4YTO «3adepXKa, C KOTOPOW WCTeL, CTOMKHY/ICA NPV BbINOSIHEHUN
06a3aHHOCTEl MO KOHTPakTy, Oblna Bbl3BaHa OMNPeAENEeHHbIMKY NPUYUHAMY,
HaxOAMBLUMMUCS BHE KOHTPOJISi CTOPOH, TakKUMU Kak LUITOPMbI U yparaHbl...»%, a
B Aene Sambiaggio — OTCyTCTBME OTBETCTBEHHOCTM rOCYAapcTBa 3a AeiCTBUA
MATEXHWKOB, KOTOPbIMW OHO He ynpaBnser®. TpubyHan Tawke f06aBuUs, uTO
rocyflapctBo He MOXET HEeCTM OTBETCTBEHHOCTb 3a [esHWA JuL, KOoTopble
BbILL/IN U3-MOJ, €70 KOHTPO/A 1 AeiicTBYOT 6€3 cornacus Bnacteir®®.

B yxe ynomsHyToM gene RSM Production Corporation v. Central African
Republic TpnbyHan nogyepkHyn, 4TO MHBECTOP HMKOMM 06pa3oM He Mmor
NOBNNATL Ha BO3HMKWIMWIA B rocyfapcTBe KOHQIUKT, KOTOPbIA, 6e3ycroBHO,
Haxoauncs BHe ero KOHTPons®. TpubyHasnbl Takke CBS3bIBAOT HEBO3MOXHOCTb
MCNOJIHEHNs 06a3aTenbCTBa N0 UHBECTULMOHHOMY A0roBOPY C NOCNEeACTBUAMU
[eNCTBUIA KOHTpareHTa, KOTopble, B CBOK O4Yepefb, MOryT ObiTb 06YCMOBMEHbI

36 Spanish Zone of Morocco (Great Britain v. Spain) (1924) // Reports of International Arbitral Awards
(RIAA). Vol. 2. P. 615, 639, 642.

7 Huntington Ingalls Incorporated v. Ministry of Defense of the Bolivarian Republic of Venezuela (II).
Op. cit. Paras. 236, 844.

38 Sambiaggio Case. Opinion of Umpire Ralston. 1 January 1903. P. 513.

% Ibid.

RSM Production Corporation v. Central African Republic. Op. cit. Para. 184.
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chopc-MaxopHbIMU  06CTOSITENLCTBAMU*, B TakoM c/lyyae OTBETCTBEHHOCTb
NcKoYaeTcs 4ns 06emx CTOPOoH.

AHa/M3 NpUBELEHHbIX PeLleHni i NO3BOMIAET 3ak/ioUnTb, YTO TPUOYHaUIbI
Hepeako OTOXAECTB/AT KPUTEpUiA  KOHTPO/IMPYEMOCTUM  (DOPC-MaXOPHOro
obcToATeNbCTBA C  PEXMMOM BMEHEHUs NoBefdeHus rocygapctsy. [pu
onpegeneHu  poim  cybbekta B BO3HUKHOBEHUM  (DOPC-MaXKOPHbIX
06CTOATENLCTB OHW ONMPAOTCA Ha O6LWENPUHATbIE CTaHA4apTbl BMEHEHMS.
B KOHTEKCTE BOOPYXEHHbIX KOH(/IMKTOB CUTyaLWA OC/OXHAETCA Tem, 4TO
BOEHHble  [ENCTBMSA  HEU3BeXHO ABAAIOTCA  pesy/nbratoM  NoBeAeHus
rocyfapcte — Kak arpeccopa, Tak u obopoHsiowerocs. bonee fetasibHO 31U
acnekTbl UenecoobpasHo paccmarpuBaTb MNpU  aHaause  MpUyYacTHOCTM
rocygapctea K BO3HMKHOBEHMIO KOH(DIMKTA B pamkax ctatbu 23(2)(a) Ctartein 06
OTBETCTBEHHOCTW rocyAapcTB.

Kputepnini  HENOAKOHTPONBLHOCTM  DOPC-MaXKOPHOrO  06CTOSATENbCTBA
oTpaxaeT Oo6WWuiA  noaxod  AOKTPUHbI M TPUOYHAsI0B:  UCK/HOYEHME
OTBETCTBEHHOCTM  BO3MOXHO MpW  OTCYTCTBMM  [EACTBMIA  rocyaapcrsa,
HanpaB/ieHHbIX Ha HaCcTynjeHWe NpoTUBOMNPaBHbIX MOcneacTeuit. Knouvesbim
3/1EMEHTOM SIBAISIETCS yyacTue rocyfapcTsa, ero OpraHoB Win NOAKOHTPO/bHbIX
eMy CybGbeKkTOoB B CO34aHUM MaTepuasibHON HEBO3MOXHOCTW WCMOMHEHWS
065a3aTeNibCTBa, YTO MOXET CBWUAETEeNbCTBOBATb O Ha/IMYMM HEnpasOMEPHOro
HaMepeHUs1 YKNOHUTLCA OT ero UCMOSHeHWs. Peyub NAET O pUcCke HaMepeHHOro
CO3[aHUs WM  UCMOMb30BaHUS  (DOPC-MaXOPHbIX  06CTOATENLCTB A5
n36exaHns OTBETCTBEHHOCTU. COOTBETCTBEHHO, [aHHbLIN KpUTEpWii [O/MKEH
CNYXWTb rapaHTvein NpoTuB 3/10ynoTpebneHns CoOTBETCTBYIOLLEN 3alumMTon 1 B
onpefeneHHon Mepe  HelTpann3oBaTb HeAOOGPOCOBECTHOE  MOBeAeHue
rocyapcTB B YC/10BUAX BOOPYXXEHHbIX KOH(D/IMKTOB.

B 10 e Bpems, kak oTMevyana KMI B xofe pa3paboTtku ctatbu 23, ycrioBue
«BHE KOHTpONs» 6bl10 [06aBneHo [Ans TOro, 4ToObl ele OoTyeT/Bee
MOAYEPKHYTb 3IEMEHT HEBO3MOXHOCTM*?. TemM cambIM BbISIBAISIETCS NpoGriema
pa3mbITOCTH rpaHuny, Mexay Kputepuamu Henpeoao/IMMOCTHN n
HEeMNoAKOHTPO/IbHOCTW. DTN YC/I0BUS MEPECeKatoTCs Npu OLEHKE TOro, MOXET n
rocyiapcteo B3fATb HaCTYNuBLUEE OOCTOATENIbCTBO MOJ KOHTPOJSIb U YCTPaHWUTb
€ero BAWAHME Ha WCMOMHeHWe o06si3aTenscTBa. B MOA06GHbLIX  ciyyasx
HenpeoaonMMocTb  (DakTUYeCKn COBMafaeT C  HEMNOAKOHTPONbHOCTBIO U
Ha060pOoT, YTO NOPOXAAET ONpPefeNeHHbIe KOHLUENTyaslbHble TRYAHOCTW.

Gould Marketing, Inc., as Successor to Hoffman Export Corporation v. Ministry of Defence of the
Islamic Republic of Iran. Iran-United States Claims Tribunal. Case No. 49. Interlocutory Award
(Award No. ITL 24-49-2). 27 July 1983. P. 153.

Ago R. Eighth Report on State Responsibility // Yearbook of the International Law Commission.
1979. Vol. Il. UN Doc. A/CN.4/SER.A/1979.1 (Part 1) (Ago, Eight Report). P. 234. Para. 3.
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2.3. MarepunanbHasa HEBO3MOXXHOCTb

Mocne  KOHCTaTauuMu  CyLLECTBOBaHWS  HEMPEOAO/MMOA  Cuibl WK
HenpeaBUAEHHOro CobbITUS, KOTOPOE HEMOAKOHTPOsSIbHO rocyAapcTBy, cneayet
YCTaHOBWTb MPUYMHHO-CNEACTBEHHYH CBA3b MeEXAy [JAaHHbIM COobbiITEM W”
HencnonHeHvem obssarensctea. [psAMbIM - NOCAEACTBUEM  HACTyNEeHUs
HenpeoAonMMOl cuibl WKW HenpeaBUAEHHOrO 06CTOATENbCTBA  SIBNSAETCA
HEBO3MOXHOCTb UCMOJIHEHUS CYLLECTBYHOLMX 00s3aTenseTB. dopc-mMakop He
OoXBaTbIBaET CUTyauun, NPN KOTOPbIX UCMOSTHEHNE 06513aTe/NbCTB CTaN10 TpyAHee,
Hanpumep, BBUAY MOSIMTUYECKOTO WM 3KOHOMMUYECKoro kpusuca**. OcHoBHas
npobnema 3aknloyaeTcss B ONpedeneHun Cry4vyaeB, Korga BOOPYXEHHble
KOH(NIMKTbI  06/1a4al0T  AOCTATOYHON MHTEHCUBHOCTbLIO, 4YTOOblI BAWATH Ha
BO3MOXHOCTb MWCMNOSIHEHUSA 06s13aTenibeTBa. UT06bl chopmMmpoBaTh MNOSHOE
npeAcTaBneHne O fAaHHOM BOMpoce, HeobX0AUMO PacCMOTPETb Kak ciydau
HEBO3MOXHOCTM WCMOSIHEHUSI 006513aTeNbCTB MO 3aluTte 1 NpenocTaB/ieHUN
rapaHTuii MHBecTopaMm, TakK W HEBO3MOXHOCTU WCMONHEHMS (PMHAHCOBLIX
06sa3aTefnbCTB.

[ns noHumaHusa gaHHOrO KpuTepusi cnefyeT npoaHavM3upoBaTb npouecc
ero chopmMmpoBaHMsa U PYHKLMOHUPOBaHWA. MepBblii cneynasbHblIii 4oKNagumK
no CratbsiM 06 OTBETCTBEHHOCTU rocygapcts ®. Mapcua-Amagop BO BTOPOM
nepepaboTaHHOM BapuaHTe MOSIOXKEHUSI 06 UCKIUYEHUN OTBETCTBEHHOCTM Mpu
HacTynjeHun o6CTOATEeNbCTBA HENPEOAO/IMMOW CW/bl BNEPBblE MPEAIOXNN
0Tpa3nTb NAE «HEBO3MOXHOCTM» UCMO/THEHUSI 06513aTeNIbCTBA UMEHHO B TaKOW
chopMynMpoBke, He 106aB/AA AONOMHUTENbHBIX CI0B K TepMUHY*S. Mocne aToro
BTOpOW cneuunanbHblil foknaguuk P. Aro gopabotan faHHOe npeasiokeHue u
npeAcTaBu/ COOGCTBEHHYHD KOHLUEenuuto, 6osiee 4eTko pasrpaHuuvMB cuUTyauuun
HeobxoaumocTn 1 dopc-maxkopa. B Held Aro oTpasun KpuTepuii «abconTHOM
HEBO3MOXHOCTU» WCMOJSIHEHNST 00513aTe/NibCTBa, KOTOPbIA, MO €ero MHEHWH,
O3Hayasl OTCYTCTBME  KaKOW-M60  BO3MOXHOCTM  rocyfapcTB  um3bexarb
HEMCMNOSIHEHUS M TeM CcaMbIM MWCK/Il0YasT BOMKO rocyAapcTBa B MOAOGHbLIX
cnydasnx®. Yxe Torga CywecTBoBasio MNOHMMAaHWE TOro, 4YTo abGCosoTHas
HEBO3MOXHOCTb WCMOMIHEHUSI MOra HacTynuTb BHE 3aBUCUMOCTU OT MPUYMH
BO3HMKHOBEHWSI COOTBETCTBYIOLLEN CUTYaLMK, BKIOUAs Kak aHTPOMOreHHble, Tak
N NpUpPOAHbIe ABNeHus*’. HecMOTPs Ha TO YTO C/IOBOCOYeTaHue «abCconioTHas

4 CraTbyi 06 OTBETCTBEHHOCTU rOCY4apCTB, KOMMEHTapwii 2 k cTatbe 23.

4 Crarby 06 OTBETCTBEHHOCTM rOCYAAPCTB, KOMMEHTapUii 3 K cTarbe 23.

% Garcia-Amador F. V. Sixth Report on International Responsibility. UN Doc. A/CN.4/134 and
Addendum // Yearbook of the International Law Commission. 1961. Vol. Il. UN Doc.
A/CN.4/SER.A/1961/Add.1. P. 48. Art. 17(1).

4% Ago R. Op. cit. P. 49. Para. 106.

47 lbid. Para. 107.
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HEBO3MOXHOCTb» MOABEPrasioCb  OMPEAENEHHON  KPUTWKE, NPUHATbIE B
OOKTPUHa/TbHBIX  MOAX0Aax npaBoBass U MopasibHas HEBO3MOXHOCTb He
npu3HaBaINCb NOTEHLMaIbHbIMU OCHOBaMU A1 YCTaHOBMEHMS (hOpC-Maxopa.
Hanpotvs, Kak eAMHCTBEHHble BO3MOXHblE€ OCHOBbl  Obl/IM  MPUHATHI
matepuanbHas 1 abconioTHAass HEBO3MOXHOCTL*, BrnocneAcTBUM  C/I0BO
«abCconTHas» Obl/I0 U3MEHEHO Ha «MaTepuasibHasi», 4TO, C TOYKM 3PEHUS
Komuccnmn, o3Havano 6onee 06BbEKTUBHbLIA KPpUTEPUIA OLEHKN HEBO3MOXHOCTU
BMECTO paHee MNpUMEHUMOr0 Cy6bekTMBHOro. [locnegHum  cneunasnibHbIM
Joknaguvkom,  MoaMduUMpoBaBLUMM  CTaTbid O  hopc-Maxope, CTa
k. Kpoydhopa, n OH ocTaBu/a TEPMUH «MaTepurasibHasi HEBO3MOXHOCTb» 6e3
nsmeHeHnii. OpHako B Xode OOBCYXAEHWIA HekoTopble uYneHbl Komuccun
33[aBa/IiCb BOMPOCOM O MpPaBWILHOCTU [aHHOrO TepMuHa’®, o6palyasch K
peweHnio MexayHapogHoro Cyaa no geny Rainbow Warrior, roe cyf, Bbipasun
HeABYCMbIC/IEHHYIO  MO3WLMI0, MOCTAHOBMB, YTO «...TECT MNPUMEHNMOCTH
[hopc-maxkopa] 3aknouaeTcss B abCOMOTHOM U MaTepuasibHOM HEBO3MOXHOCTMH,
N ... OOBCTOATENbLCTBO, [enawllee BbINONHEHNE 6onee TPYAHbIM WK
0o6peMeHUTeNbHBIM, HEe COCTaBMsSieT Ccnydail chopc-maxopa»’. HekoTopble
yneHbl Komuccmmn 3aganuce BOMPOCOM O Pas/iMuMM MeXAy «abConTHON K
mMaTepuanbHoi» U «MaTeprasibHO» HEBO3MOXHOCTbIO®:. TeM He MeHee B UTore
Kpoychopa, cuen TepMuH «aBCo/ioTHas» U3NULLIHAM U He BK/UYU ro B NPOEKT
cTatbu®®. KoHuenumst abCotoTHOW HEBO3MOXHOCTU He NoJTyunia NoaaepXKy 1 B
nocnegyoweli  npaktmke MexagyHapogHoro Cyaa,  KOTOpbI  MpoBOAWII
pasrpaHnyeHue Mexay MaTepuasibHoli  HEBO3MOXHOCTbIO B KOHTEKCTe
chopc-maxopa 1 605ee BbICOKAM CTaHAapTOM HEBO3MOXHOCTU B KOHTEKCTE
nocnegytwoweli HeBO3MOXHOCTW WCMOSIHEHWSA [0roBopa No cmbiciy BeHckol
KOHBEHLMM O NpaBe MeX/1yHapo/HbIX J0roBopoB®?,

Knaccnyeckum npumepomM HEBO3MOXHOCTWM OObIMHO CUMTAETCH CUTyauus,
NMpy KOTOPO/ BO3AYLUHOE CYAHO rOCyAapcTBa BC/eACTBME MOBPEXAEHUS WU
noTepu ynpas/ieHns 13-3a NOroAHbIX YCIOBUIA BbIHYXAEHO BONTW B BO3AYLUHOE
MPOCTPAHCTBO APYroro rocygapctea 6e3 paspelleHnss nocnegHero™. OpHako
pasHoob6pasve ¢opmM 1 BUAOB MNPOSIBAEHUA HEBO3MOXHOCTU WCMOSTHEHMWS
6ECKOHeYHO.

4% ILC. Summary record of the 1573rd meeting. UN Doc. A/CN.4/SR.1573. P. 205. Paras. 1-2.

4 Cwm. Tawke: Kateka // Yearbook of the International Law Commission. 1999. Vol. I. UN Doc.
A/CN.4/SER.A/1999. P. 171. Para. 22; He Q. // Yearbook of the International Law Commission.
1999. Vol. I. UN Doc. A/ICN.4/SER.A/1999. P. 172. Para. 25; Kamto // Yearbook of the International
Law Commission. 1999. Vol. . UN Doc. A/CN.4/SER.A/1999. P. 179. Para. 29.

%0 Rainbow Warrior Affair (New Zealand v. France) (1990) // Reports of International Arbitral Awards
(RIAA). Vol. 20. P. 217, 253.

51 He Q. Op. cit. P. 172. Para. 25.

52 Crawford. Op. cit. P. 179. Para. 35.

5 Gabéikovo-Nagymaros Project (Hungary/Slovakia). Judgment. 1.C.J. Reports. 1997. Para. 102.
CtaTbn 06 OTBETCTBEHHOCTW rOCYAapCTB, KOMMeHTapuii 5 k ctatbe 23.
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MaTtepuasibHass HEBO3MOXHOCTb UCMO/IHEHNS 0653aTe/IbCTBA, HECOMHEHHO,
nogpasymeBaeT BPEMEHHbIE PaMKu, KOTOpble OBYC/OBMEHbI CyLLEeCTBOBAHNEM
NPUYNHHO-CNELCTBEHHON  CBA3W  MeXay COObITUEM U HEUCNOSIHEHUEM
o6s3arenbcTBa. HEBO3MOXHOCTb  MOXEeT ObITb  KBa/IMpuUMpoBaHa  Kak
dhopc-maxop, TOMbKO €ecny TrocyAapCTBO B TeKywWwWii MOMEHT nepexvBaeT
06CTOATENLCTBO HENPEOAO/MMONM  CUbl WM ero  nocnepcTsus.  LUupoko
NMPU3HaHO, 4YTO CCblKa Ha hopc-MaxKopHble 06CToATEeNbCTBA NpencTaBnser
coboii peakyuMio Ha YXe HacTynuBliee WM, NO KpaliHeild mepe,
npogomkatouieeca obasarensctso (Paddeu, 2011, p. 463). HeBO3MOXHOCTb
HEeUCnosIHeHNs npekpallaeTcs OAHOBPEMEHHO C MpekpalleHnem AencTeus
HenpeogonMMoi  cunbl, BCAEeACTBME Yero OTnajaer OCHOBaHWe  Ans
WCK/MIOYEHNS  OTBETCTBEHHOCTW, & MPaBOOTHOLIEHUS MexXay CTOpOHamMu
BO306HOB/SIOTCA B NMPEXHEM 06bEME.

B pene General Dynamics v. Libya TpubyHan paccmoTpen BOMNpoc o
HEBO3MOXHOCTW  UCMOSIHEHUS  0653aTeNbCTB  BCNEACTBME  BOOPYXEHHOIO
KOH(IMKTa B JlMBuKM, 60MOGapavpoBkM Tpunonu, TeppoOpUCTUUECKUX aTak U
HapacTalowux 6ecrnopsgkoB. TpubyHas YCTaHOBW/I, YTO HEBbLINOMHEHWE
06s3aTenLcTB no BbinJiatam n HEBO3MOXXHOCTb nepenayvn akKTa
npuema-nepegaun b1 06yC/10BAEHbI CUTyaumen hopc-Makopa, BO3HUKLLIMMU
B pesy/isTare BOOPYXXEHHOI0 KOHMKTa. TpubyHas1 OTMETUI, YTO «COBbLITUA B
NIvBnM HOCWM Takol XapakTep U MHTEHCUBHOCTb, YTO MPepBasiv MOBCEAHEBHYHO
TEXHMYECKYID U afMUHUCTpaTMBHYyl0 paboTy [lenaptameHTa  3akynok
BpeMeHHOro reHepasibHOro KoMUTETa O06OPOHLI»®®. He Haligs B goBodax
MHBECTOPA  CYLUECTBEHHbIX apPrymMeHTOB 06  OMPOBEPXEHUM  3aluuThbl
dhopc-mMaxopa, TpubyHa NpULLEN K BbIBOAY, YTO «rpakgaHckast BoiHa B JIusumn
W MHOCTpaHHOE  BOEHHOEe  BMELIATEeNbCTBO  MPEACTaBnsiM  coboi
dhopc-MaxopHble 06CTOATENBCTBA, KOTOpble NoMellasin OTBETUUKY BbINOMHUTD
CBOM  [OrOBOpHble  06A3aTenbCTBa, BKAOYAs  NpefocTaB/ieHne  akToB
npuema-nepefayun WK onaathbi»®®,  AHanM3VMpys BO3MOXHble [eicTBuA
OTBETUMKA, TpubyHas o06paTUNCa K HEKOTOPbIM acrnekTam BO3AelCTBUS
BOOPYXEHHbIX AelCTBUIA HAa UCMOMHEHNE 06s3aTenbeTB. Tak, TpMbyHan NpuHAAN
BO BHVMMaHWe MOJIOXKeHWe, B KOTOPOM OKasa/MCb BpemeHHblil reHepasibHbIii
KOMUTET OGOPOHbI, MNoAnucaBWwnii  kOHTpakT LTCIS, u  MuHWCTEpCTBO
060pOHbl —  KOHeuHbIi GeHedhuumap [JaHHOrO KOHTpakta — B Hadane
KOHD/IMKTA, TeM cambIM (PakTUYeCK/ A0MYyCTUB CHUXEHMEe CcTaHAapTa pasymHO
0XMOAemMoOro MoBefeHuss OT 3TUX BEeAOMCTB B YC/IOBUSIX BOOPYXEHHOIO
KOH(IMKTa.  KOHMNMKT CBOMM  CyLLEeCTBOBaAHMEM «npepBasi» paboTy 3TuX
BEOMCTB U Cepbe3HO MOoBUA/A Ha 6e3onacHoOCTb nepcoHasia OTBeTYuMKa,

% General Dynamics v. Libya. Op. cit. Para. 255.
% lbid. Para. 260.
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[OCTYN K JOKYMeHTauuu, nmetoLleid oTHoweHue Kk KontpakTy LTCIS, n gocTtyn Kk
cpefacTtBaM CBS3W. KOMMEHTUpYS pelueHve TpubyHana ¢ y4eTom o6uiein
KapTuHbl fena, MOXHO OTMETUTb €ro CUTyauMOHHbIM NoAaxond K BOMpocy O
MaTepuanbHON HEeBO3MOXHOCTWU. TpubyHan paccMoTpes BO3MOXHble Crocobbl
UCMONHEHNST 0653aTeNibCTB, @ TaKkKe PUCKM, KOTOpPbIMW COMpoBOXAasachb Obl
peanv3auma Takux BapuaHToOB. BrnocneacTtBuMu pelleHue 6biio MPUHATO Ha
OCHOBE aHa/iM3a Ha/IMuMs MaTepuasibHON HEBO3MOXHOCTU B KOHKPETHbIX
ob6cToATeNbCTBAX [fena M OTCYTCTBMSA BMeLlaTenbCTBa rocyJapciBa B ee
BO3HMKHOBEHME.

B paHee ynomsHyTOM pgene Autopista Concesionada Vv. Venezuela
TpubyHan, oueHuBas noaxos, BEHECY3/IbCKOTO  3aKkoHogartens K
«HEBO3MOXHOCTM» U CpaBHMBas €ro C MeXAyHapOoAHO-NPaBOBbIM MOAXOAOM,
OTMETUN cnegywollee: «He obsa3aTenbHO, YTOObI CObbITUE hopc-Maxopa bbifio
HenpeoAo/IMMbIM; 4OCTATOYHO, 4YTOObI MO BCEM Pa3yMHbIM OLEHKaM OHO
3aTPYAHSINO  Hadfexallee WCNOMHEHWe KOHTpakTa»®. [anee, TpuByHasnom
NpoBOANTCA Mapanfienlb C AOKTPUHASIbHLIMU NOAXOAAaMU B @AMUHUCTPATVBHOM
M 4acTHoMm npaBe®®. CornacHo 3TUM MOAXOAAM «He 06si3aTefibHo, 4TO6bI
cobbiTne, kBanuUupyemoe Kak hopc-maxop, Obl10 HENPEeOAOMMbIM NN
[enano UCMOJIHEHNE COr/lacoBaHHbIX 06513aTe/IbCTB a6COMOTHO HEBO3MOXHbIM;
[OCTaTo4yHO, 4TOGbl NO BCEM pasyMHbIM OCHOBaHWSAM OHO CYLLECTBEHHO
3aTpygHANO  HOPMasibHOE  WCMOJSIHEHWE  KOHTPakTa, W, cnefoBaTenbHo,
TpeboBaHne abCOMTHON HEBO3MOXHOCTU He ABMSeTca 06sa3aTelbHbIM»
(Bercaitz, 1980, p. 578), 4TO Takxe COOTBETCTBYET NOAXOAY YACTHOro npasa K
[aHHOMY BOMPOCY, COMlacHO KOTOPOMY «“ChOpC-Maxop” MOXET BO3HUKHYTb,
Korga BHeELUHee W Henpeackasyemoe Cco6biTue HapylaeT WAn U3MeHsieT
“OKoHYaTeNbHbLIM” 06pa3oM paBHoBecKe KoHTpakTa» (Marienhoff, 1983, p. 359).

Moaxopdpl, BblpaboTaHHbIE MeXAyHapoAHbIMW cyjamu U TpubyHanamu,
Mo3BONAIOT cAenatb BbIBOL O TOM, 4YTO TEPMWH «MaTepuanbHas
HEBO3MOXHOCTb>» B CTaTbe 23 He HanpaB/IeH Ha VCK/IIUEHNE BCEX CUTYaLiA, B
KOTOpPbIX FOCYAApPCTBO WM MHBECTOP COXPAaHAT (hOpMasibHY0 BO3MOXHOCTb
UCMONHUTL 0653aTeNbCTBO LEHON MNPUYMHEHUS HEMWHYEMOTO U CEPbE3HOr0
yllep6a CBOMM CYLLECTBEHHbIM MHTEpecam. BmecTe ¢ TeM faHHbIi KpuTepuii
oxBaTblBaeT Cc/ny4vaun, Korga HapylaeTcs 3KOHOMUYECKOe WM hakTuyeckoe
paBHoBecue [OTOBOPHBbIX OTHOLLEHWA, CYLLLECTBEHHO N3MEHSOTCA
06CTOATENBCTBA, CYLLECTBOBaBLUME HA MOMEHT NPUHATUS 06A3aTenscTs, Mbo
BO3HMKAKT UHble (haKkTopbl, BCNIEACTBME KOTOPbIX MCMOSIHEHUE 06s13aTenibCcTBa
CTAHOBMTCS Ype3BblvaliHO 3aTPyAHNUTENbHBIM — 60/1e€ 06pPEMEHNTENbHBLIM, YEM

57 Autopista Concesionada de Venezuela, C.A. v. Bolivarian Republic of Venezuela. Op. cit.

Para. 121.
%8 Ibid.
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B YC/IOBMSIX OOBLIYHOTO 3KOHOMWUYECKOTO Kpu3uca, HO Npu 3TOM ele He
[OCTUraeT ypoBHSI abCOMOTHON HEBO3MOXHOCTW. Tak, B pgenax Autopista u
General Dynamics TpuGyHasibl COY/IN CYLLECTBEHHbIM TO 0GCTOSATENLCTBO, YTO
BOOPY)XEHHbI  KOH(P/IMKT HACTO/IbKO M3MEHWNT OOLEKTUBHbIE YCMOBUS, B
KOTOPbIX CTOPOHbI 3aK/M0Ya/IM [O0TOBOP WN OCYLUECTB/IANM WHBECTULMM, YTO
Obl1 HapyLleH O6bIYHbIA XOf, XO3SIMCTBEHHOW [AEeATEeNIbHOCTM, a Ha CTOPOHbI
6bI/10 BO3/IOKEHO HECOPA3MEPHO TsHKesoe 6pemMsi UCnosHeHUsA. B pesynsrate
BO3HMK AucbanaHc mexay O6bLeMOM YCWUAWA, OXUOAEMbIX OT CTOPOH, M
BbIrOAAMW, KOTOPblE OHW MOIM Pa3yMHO paccyuTbiBaTb MOMYyYUTb OT
UCMONHEHNS 0653aTeNbCTB. ITO elle pas NoATBEPXKAAET, UTO A5 NPUMEHEHNSA
dopc-maxopa He TpebyeTcs ycTaHOB/IEHWS abCOMOTHOW HEBO3MOXHOCTU
UCMoNHeHns. BmecTe ¢ Tem nofgobHas MHTepnpeTauus He OO/HKHa co3jaBaTtb
BreyaT/ieHne O LWMPOKO [OCTYMHOCTM [AAHHOW 3aluTbl WAN  BbICOKOM
BEPOATHOCTW €€ YCMELIHOro npumeHeHnsi. ®opc-maxop Kak 06CTOATEeNbCTBO,
UCK/TloYalLee MNpoTMBONPABHOCTb, NpPeAcTaBnseTr coboil WCKIYeHne U3
o6LLero npaeuaa U NOTOMy MOANEXUT OrpaHNYUTENLHOMY TOJIKOBaHMO. Kpome
TOr0, aHasn3 OObIYHOrO 3HA4YeHUss TEPMUHOB CTaTbuM 23 M UCTOPUM UX
dhopMmMpoBaHMsa NO3BOMSIET 3aK/UUTb, YTo KMI1 cTpemunacb MakCUMasibHO
Cy3uTb Cqiepy MpPUMEHEHMS hOpPC-Maxopa, OrpPaHNYMB ee Cry4vasiMu KpaliHeil
CTeneHn 3aTpPyaHUTENIbHOCTU WCMOSIHEHMS 06s3aTenbcTBa, 0603HaYaeMoi
TEPMVHOM «HEBO3MOXHOCTb.

JKOHOMUYECKAss W MOAWTUYECKas CuTyauus rocygapcrBa B MNEpUos,
BOOPY)XXEHHbIX KOH(O/IMKTOB TakkKe MOXET CcTaTb (DAaKTOpPOM, BHOCSLIMM
CYLLECTBEHHbIE V3MEHEHVS B pPaBHOBECWE [OrOBOPHbLIX OTHOLUEHUA Mexay
CTOPOHaMN  MHBECTULMOHHbIX CornawleHnin. MaTepuanbHoe 3aTpyaHeHuve
UCMOMHEHNS1 06A3aTeNbCTB B TakKMX YC/OBUAX MOXET BblpaXaTbCA B Kak
hr3nyeckoin oNacHOCTM OCYLLECTBEHNS OMNpedesieHHbIX OEeCTBUIA, BK/IOYas,
HanprMep, HEBO3MOXHOCTb 06ecneyeHnst NOMIHOM 3aLUMTbl C MOMOLLIbI0 YaCTHbIX
OXPaHHbIX KOMMaHWUiA, Tak U B MaTepuasibHO-(PMHAHCOBbIX PUCKaXx, CBSA3aHHbIX C
NOTEHUMasIbHLIMW  OFPAaHUYEHMAMY  (DUHAHCOBbLIX NEPeBOAOB, OLYTUMbIM
yuwiepbomM 3KOHOMUKE W, KaK CfefAcTBuMe, Yrpo3amu  rocy[apCTBEHHOM
6e3onacHOCTM 1 Tak panee. MNpu 3TOM B NOcfegHeM crydYae, HECMOTPS Ha
NpakTUKy TpMGYHas10B M MO3ULMIA TOCYAapCcTB, peyb CKopee WAET O CuTyauuu
HeobxogumocTn, 4Yem 0O doopc-maxope (Zrilic, 2019, p. 6; Paddeu, 2011,
pp. 459-460).

Mpn  paccMOTpeHUM  MaTepuasibHOM  HEBO3MOXHOCTU  WCMOJIHEHUS
0653aTeNbCTB  BO3HMKAET BOMPOC O TOM, Kakme Mepbl crefyetr cyuTtatb
[OCTaTOYHbIMW  ANS MPU3HAHWA TOro, YTO TOCYAApCTBO MPOSIBUMO  AO/MKHYHO
OCMOTPUTENBHOCTL W CAEMafio  BCe  MaTepuaslbHO  BO3MOXHOE  AJ1s
npefoTBpaLleHns HapylleHust obsizatenscTsa. Ha aToT Bonpoc npeanaraeTcs
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oTBeYaTb, MPOBOAA [pPaHULbl MeXAy BO3MOXHbIMA U  HEBO3MOXHbIMU
AENCTBUSAMM ANs ONpefeneHHoro rocyfapcTBa B OMpPeAeNneHHbIi MOMEHT, TO
eCTb npuMeHsasa AndhepeHUMpPOBaHHbI NOAXOA B KaXAOM Crlydae C YYeTOM
(PMHaAHCOBBIX, MOMTUYECKNX, IKOHOMUYECKMX U WHbIX hakTopoB. B gaHHOM
KOHTEKCTe Mof, «HEBO3MOXHbIMU» AEACTBMAMY NOHUMAIOTCA Takke Te, KoTopble
TEOPETMYECKN OCYLLECTBUMbI, OJHAKO TPebyT Hepas3yMHbIX YCUAWIA, U NOTOMY
UX HEWCNOSIHEHME HE MOXET paccMaTpuBaTbCs Kak HapylleHue npuHumna
[06pOCOBECTHOCTM. BaxXHbIM ycnoBrveM B KBasMdmKaLmm Takmx AeACTBUA Kak
HEBO3MOXHbIX SB/ISIETCA YCTAHOB/IEHME MOpPOra HepasyMHbIX YCWUWiA, KOTOpPbIiA
OO/MKEH ObITb Bbille 0ObIYHLIX 3aTPyAHEHWI AN OMHAHCOBOIW HEBbLIFOAHOCTY,
TEM CaMbIM UCK/IOUYasA BO3MOXHOCTb 3/10ynoTpe6eHns 3aumToi doopc-maxopa
AN NPUKPLITUSE HE3HAUMTENbHbIX TPYAHOCTEN NCNOSTHEHUS 06513aTe/NbCTBA.

JTOT Tesuc noaTBepxgaerca paccyxaeHnamu k. Kpoydopaa, KoTopblit
yKasbIBaeT, YTo «O0Ollee MNpaBW/I0 HEBUHOBHOCTM B TakMx OOCTOSATENbCTBAX
OCHOBAHO Ha MpesyMnuuun, YTo Aaxe OO6bEeKTMBHas OTBETCTBEHHOCTb TpebyeT
HOPMa/ibHOM CNOCO6HOCTM AEeNCTBOBaTb, U Cepbe3Hble BHYTPEHHME NOTPSCEeHMS
paBHOCU/bHBI hOPC-MaxXopy». XOTA B JOKTPWHE CyLEeCTBYET 06Llee cornacue
OTHOCUTE/IbHO TOr0, YTO NPaBW/I0 HEBMHOBHOCTU He BYAET NPUMEHSTLCS, €C/N
COOTBETCTBYIOLLEE MPABUTE/ILCTBO HE AOKAKET AO/HKHOA OCMOTPUTENBHOCTH, a
3TOT CTaHAApPT MOXET BapbupoBaTbCA B KaXAOM KOHKPETHOM Criyyae B
3aBucumocTu ot obetosTenscTs (Crawford, 2019, p. 536).

HepocTtatoyHas akTMBHOCTb rocyapcTBa B obecrneyeHun pexviva MosHon
3aWnThI n OXpaHbl CO6CTBEHHOCTU WNHOCTpPaHHbIX VHBECTOPOB,
paccmaTpvMBaemMoro B paMKax MeXAyHapOAHOro 3KOHOMMYECKOro npaea u
COXPaHSoLWEro OonpeaeneHHblii HeM3MeHHblli 06beM fAaXke B YC/IOBUSIX
BOOPY)XEHHbIX KOH/IMKTOB, HEM3BEXHO BCTYMaeT B NPOTMBOPEUME C PEXMMOM
3aWmThl rPaXaaHCKnx 06bLEKTOB, CcHOpPMMPOBaHHBIM Hopmamu
MeXAyHapoAHOro rymaHutapHoro npasa (MIT1) 1 cyLlecTBEHHO OT/IMYaoLLIMMCS
no cBoemy cogepxaHuto u uenaMm. OfHM /Wb  BOMPOChI  BOEHHOM
HeobXoAuMOCTM U [OMyLUeHWe OMpefesieHHOro Bpeja npu  YC/oBuUM
NPONOPLMOHA/IBHOCTA MPSIMOMY BOEHHOMY MpPENMYLLECTBY PaCKpbIBAOT pPsf
HeonpeAeneHHoCTel B COOTHOLUEHWM  MOSIOKEHWUA  MeXAyHapoLHOro
WHBECTULUMOHHOTO npaBa W MITI. Tem He MeHee o06sA3aTeNbCTBA,
NpPeayCMOTPEHHbIE MHBECTULMOHHbIMY [0OrOBOpaMu, OCTAlTCs B M/IOCKOCTU
MeXJyHapoAHOro 3KOHOMWYECKOro nmnpasa. XoTa WX HeWcnosiHeHve He
OLEHMBAETCA MO MpaBuaaMm M MPUHUMNAM BOEHHOTO BPEMEHM Kak cnocob
BbISIBNIEHNS NPaBOMEPHOCTW AENCTBUIA, a pacCcMaTpuBaETCA Kak HapylueHue
[IOTOBOPHbIX CTaHAapTOB, Takas OLeHKa OCYLLEeCTBASETCH CAMOCTOSITENIbHO —
Ha OCHOBE HOPM M MNPUHLWNOB MHBECTMLMOHHOIO npasa. VHbiMM crioBamu,
MeXAyHapo4HOe T[yMaHWTapHOe npaBO B OTAEMbHbIX CAyYasaxX MOXeT
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MCcnos1b30BaTbCA Kak WHCTPYMEHT  OLUEHKN npaBoOMepPHOCTH nosegeHnA
rocygapcTtsa B YC/10BUSIX BOOPY)XEHHOTO KOHh/IMKTa, pe3ynbTaTbl KOTOPOIA 3aTem
yunTbiBalOTCA U Kak OOCTOSATENbCTBA Mpu  onpefeneHnuyn  cobniogeHus
rocyapcTBoM 0653aTe/bCTB N0 MHBECTULMOHHOMY A0roBopy. OWM604HO 6bIN0
6bl Nonaratb, YTO 3TV OTPaCc/AV NPOTMBOPEeYaT APYr APYrY N HEU36GEXHO CO34at0T
KONM3MI0 Npu NI0BbIX 06CTOATENLCTBAX BOOPYXXEHHOTO KOHM/IMKTA. B gaHHOM
c/lyyae He CTOWT BOMPOC O MpPUOpPUTETE OAHONM OTpac/v Hapg APYroi kak lex
specialis, Tak Kak  WCNOMAb3yeTcs  WHTerpaTtuBHasl  MHTepnpeTauus,
COBMelllaloLLas HopMbl 3TUX OTpacseil B AeNCTBUN.

CuTyaumm chopc-mMmaxopa MOryT nogpasymMeBaTb OLEHKY HEBO3MOXHOCTU
JecTBUIA nnn 6e3neincTBuii B OTAEMbHbIX 06CTOSATENIbCTBAX BOOPYXEHHOIO
KOH(pimkTa. B Takux  c/iyyasix  HEBO3MOXHOCTb  AeilcTtBus  byaet
paccmaTpuBaTtbCcs CKBO3b npuamy BOEHHOM HeobxoaMMocTH n
NPONOPLMOHA/IBHOCTA, YTOObI BbISBUTL CUTyauun, Tpebylolme HepasyMHbIX
YCUNIA, HEUCMNOJTHEHNE KOTOPbIX HEe ByAEeT KBaNnmumpoBaTbCs Kak HapyLleHne
[06pocoBeCcTHOCTU. KpoMe TOoro, Hanmume BOOPYXXEHHOTO KOHM/IMKTa NOBANAET
Ha rpaHuubl TPebyemoil [O/MKHOW OCMOTPUTENIbHOCTU, MOAMMMUMPYS UX U
yCTaHaB/MBas HOBbIV NOPOT.

MoaBoAs MPOMEXYTOUHbIA WTOI, MOXHO OTMETWUTb, 4YTO MaTepuasibHas
HEeBO3MOXHOCTb  Kak KaTeropusi, Hecywas B cebe He3HauyuTe/bHyio
CYObEKTVBHYIO COCTaBASIOWYI0, MOXET MPETBOPUTLCA B XU3Hb TOSIbKO B
cnyyasx 0o6poCcoBECTHOW HEBO3MOXHOCTY UCMOSTHEHUS 0653aTeNbCTB, KoTopas
MHOTA4a BblpaXaeTcs B 6eccunuu nepes paspyLUnTesbHbIMKU NOCAeACTBUAMM
BOOPY)XEHHbIX KOH(D/IMKTOB UM HACYLLIHOW BOEHHOW HeobxoAMMOoCTeH. B genax
MeXayHapoAHbIX TPUBYHaI0B 1 Cy0B, TakuX Kak aeno Lighthouses®® nnu geno
Railroads®®, cyapbl MCXoaaT U3 HEMPeoJo/IMMOrO XapakTepa paspyLleHunii BoliHbl,
MHOrga OTHOCA COMYyTCTBYHLWMIA BOEHHbIM AeNCTBUSAM yuepb K Kateropum
«OnacHoCTN BOMHbI» (Kiss, 1962, pp. 618-619), «npaBOMEPHbLIX BOEHHbIX
[elicTBuin»®t nnn «HecuacTHbIX cydyaeB»®?, nogpasymeBasi 6eccunne CTOPOH
nepes TakvMMu nocnefactesuaMU. VicnonHeHvne 06s3aTenbCTBa B Takux cryyasx
JO/MKHO OblTb NPU3HAHO MaTepuasibHO HEBO3MOXHbIM W OTBETCTBEHHOCTb
rocygapctea Ha BpeMsl CyLLEeCTBOBaHMSA Taknx OOCTOATENbCTB WUCK/IYAETCS.
HecmoTps Ha TO 4TO 3TO MNOHWMAaHWE HEBO3MOXHOCTU CYyLLECTBYET B
MeXZyHapogHOM MNpaBe YXe [AaBHO, NMPEeACTaB/ieHVs O npefenax LO/HKHOM

% Lighthouses case between France and Greece. PCIJ. Series A/B. No. 62. Judgment. 17 March
1934. P. 219-220.

% French Company of Venezuelan Railroads Case. Opinion of Umpire. 31 July 1905.

8 The Dunn Case (Chile/United Kingdom) (1895). In: Study by the Secretariat. Op. cit. P. 158; The
Case of the Compagnie Francaise des Chemins de Fer Vénézuéliens (France/Venezuela) (1905).
In: Study by the Secretariat. Ibid. P. 166.

%2 De Wytenhove Case (France/ltaly) (1950) /| Reports of International Arbitral Awards (RIAA).
Vol. 13. P. 228.
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OCMOTPUTENIbHOCTN n [06pPOCOBECTHOCTHU rocygapcrtea npetepnesaroT
NOCTOAHHbIE U3MEHEHNA.

2.4. Tpn4yacTHOCTb rocygapcTea

YcnoBue  npuyacTHOCTU  rocygapcrtBa K CO3f4aHul0  DOPC-MaXOpPHbIX
06CTOATENIbCTB  TECHO CBSA3@HO C  KPUTEPWEM KOHTPONS Hagh TakvMu
obcToaTensctsam. Bmecte ¢ Tem Bonpoc 06  06YC/10BMIEHHOCTM
BO3HUKHOBEHMS  (DOPC-M@XOPHOW  cuTyauuum  AelcTBMAMM  FOCyAapcTBa,
ccblnatoLerocst Ha hopc-Maxop, TpebyeT CaMOCTOSATENIbHOIO U KOMMIEKCHOTO
aHanusa. [anbHeliliee pa3BuTME [AHHOTO Te3nca OCHOBbIBAETCA Ha ugee
HefonycTUMOCTM  Ha/vuMsA Yy rocygapcTsa HaMepeHus co3farb  YC/10BUs,
NO3BONSAIOWME €My YKTOHUTLCSA OT WCMOSIHEHUA [OTrOBOPHbIX 0653aTeNbCTB,
3/10yNOTPE6IAss  CCbIMKOW  Ha  opc-Maxop B UENsX  UCKIoYEeHUs
MeXAyHapoAHO-NPaBOBO OTBETCTBEHHOCTY.

B ucxogHon pepakumm TekcTa ctatbM 0 doopc-maxope B Crarbsix 06
OTBETCTBEHHOCTU TOCYApPCTB MEPBbIA CneunasnbHbii AoKNaauvK, 06befnHas
dopc-maxop W cuTyauuto KpaiviHeli Heo6xoAMMOCTU, W3N0XUA  yCroBue
NPUYacTHOCTM rocygapcTea crefylowmm o6pasoM: «...Npu  YC/I0BUW, 4TO
rocyaapcTeo He CNpoBOLVPOBASIO OMACHOCTb M HE MOF10 NPOTUBOAENCTBOBATD
eli ppyrumun cpepctBamMu»®. B ganbHeliliem Komyceusi BHOBb CMECTUa akLeHT
B CTOPOHY OLEHK/ TOBefeHNs Camoro rocyfiapcrea, «KOTopoe He 6bl1o
cneficTBueM AeicTBua Wan 6e3neicTBus ero COBCTBEHHbIX OpPraHoB Wu
[OMKHOCTHBIX NULU»®Y, U B KAKOM-TO CMbIC/IE BEPHY/OCH K MPEXHEMY MOAX0AY,
BblGMpass TepMuWHbI, CMOCOOHblEe TOYHEE BblpaXkaTb BOMIO rocyJapcTsa, B
crefyloweM BapuaHTe, corlacHo Kotopomy «[Maparpad 1 He npumeHsieTcs,
ecin  COOTBETCTBYIOLLEE rOCyJapCTBO  CMOCOOGCTBOBa/IO  BO3HUKHOBEHUIO
CUTyauun MaTepuasibHO HEBO3MOXHOCTU»®, OCo60ro BHUMaHWS 3acnyXuBaeTt
3aMeHa C/l0B  «CMPOBOLUMPOBa/IO» W  «CNEACTBUEM AENCTBUS»  C/IOBOM
«CMOCOBGCTBOBa/I0», UTO YKas3blBaeT Ha CTeneHb BOB/IEYEHHOCTW CaMOro
rocygapctea B co3faHue (hOpPC-MaxOpHbIX O6CTOATENbCTB. B OTHOLWEHUK
JaHHol hopmynmpoBk Kommccmst pasbscHuNa, YTO pedb MAET O cuTyauuw,
KOrga rocygapcTBO HamMepeHHO Mo no  HebpexHocTu crnocobeTByeTr
BO3HWUKHOBEHMWIO 06CTOSITENBCTB MaTepuasibHON HEBO3MOXHOCTU®E,

8 Garcia-Amador F. V. Third Report on International Responsibility. UN Doc. A/CN.4/111 // Yearbook
of the International Law Commission. 1958. Vol. Il. UN Doc. A/CN.4/SER.A/1958/Add.1. P. 50.
% Yearbook of the International Law Commission. 1961. Vol. Il. UN Doc. A/CN.4/SER.A/1961/Add.1.
P. 48.
% Riphagen W. // Yearbook of the International Law Commission. 1979. Vol. 1. UN Doc.
AJCN.4/SER.A/1979. P. 234.
Report of the International Law Commission to the General Assembly on the Work of its
Thirty-First Session // Yearbook of the International Law Commission. 1979. Vol. 11(2). P. 132.
Para. 36.
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Mo3xe cneunasnbHbIi goknaguuk [x. Kpoydops W3MeHWn 3T0T TEPMUH.
B kOHe4YHOM BapuaHTe cTaTbM O 6eACTBMM UCMOMb30BasIach credywas
hopmynuposka: «lMyHKT 1 He npuMeHsieTcs, ecnu cutyauns 6eacTeus
obycnosneHa — M0 LENNKOM, /IMB0 B COYETAHUMU C APpYrMMU hakTopamm —
NoBEeAEHVEM CChINAIOLLETOCS Ha Hero rocyaapctea»®’. Komuceus, KOMMeHTUpys
CBOO NO3MLMIO MO 3TOMY BOMNPOCY, cpean npodero obpawiaetcs k geny LAFICO
V. Burundi, rge TpubyHas1 OTK/IOHW/ BO3MOXHOCTb CCbI/IKM Ha hopc-maxop,
MOCKOMbKY — «npefnonaraeMas HEeBO3MOXHOCTb He Oblna  pesynsratoMm
HenpeoaoNMMO  CUAbl WA  HeNpeaBUAEHHOTO BHELUHEro Cob6biTUA BHe
KoHTpons BbypyHau. Ha camom fgene HeBO3MOXHOCTb SBMISIaCh PE3y/bTatom
OAHOCTOPOHHETO pEeLUeHKst 3TOro focyaapcTBa»®. ITUM  pelueHvem cyg
NoATBEPAUT HEBO3MOXHOCTb CCbIIKM Ha (hopc-Maxkop, €cny HacTynjeHue
HEBO3MOXHOCTW NCMOSTHEHNS 06513aTeNbCTBA 00YC/10BNIEHO BO/EN rocyaapcTea.

Mo Bonpocy O CTeMeHV BOB/IEYEHHOCTU rocydapcTBa Komwuccms oTmeTuna,
4YTO MOPOr «CMOCOGCTBOBAHUS» BO3HWKHOBEHMIKO TakKoOW CUTyauuu, Kak Oblsio
3aKpensieHo B NPOLL/IOM BapuaHTe CTaTbM, Gblsl HEeAOCTaTOYHbIM. BMecTo 3Toro
cuTyaums  dopc-maxkopa [AO/mMKHa ObiTb  «0OYyC/IOB/iEHa»  NOBEAEHWEM
ccblnawoulerocs Ha Hee rocygapctsa®®. Mo mHeHuio Kpoydopga, «BrosHe
BO3MOXHO, 4YTO rOCyAapCTBO HEBOJIbHO “CNOCOGCTBOBasI0” BO3HUKHOBEHMIO
(pOpC-MaXOPHOW CUTyaumMm Yem-To, 4YTO, OrsAblBasiCb Hasag, MOrno ObiTb
cAenaHo no-4pyromy, HoO 4To caMo no cebe He NpeAcTaBseT co6ol HapyLleHne
MeXayHapogHoro  obssatensctBa W He  genaeT  cobbiTve  MeHee
HenpeaBuaeHHbIM»C. Kak oTMeuaeT Komuccusi, MMEHHO Takash dopMy/IMpoBKa
COXpaHSIET BO3MOXHOCTb CCbI/IKM Ha (DOPC-Madkop B NOA06HbIX CUTyaumax™.

Ncnonb3yst  chopMynupoBKy 06  «OBYC/IOB/IEHHOCTU»  HACTYMN/IeHus!
COOTBETCTBYIOLLEN CUTyauum [eicTBMSMM TOCy4apcTBa BMECTO TepMuHa
«CMoco6CTBOBaHME» €e BO3HUKHOBEHMWIO, KOMKCCHA TeEM CaMbiM yKasblBaeT Ha
n3MeHeHne Tpebyemoii CTENEHN BOBMIEYEHHOCTW rocyapcTBa, ycTaHaB/MBast
60/1ee BbLICOKMI A MOPOr €ro y4vacTss B BO3HUKHOBEHMU (DOPC-MaKOPHbIX
06CcTOATENLCTB. B CBA3M € 3TMM KomMuccms nogyepkuBaeT: NyHKT 2(a) Tpebyer,
ytobbl pOMb  rocygapcTtBa MNpU  BO3HMKHOBEHMM hopc-Maxopa 6blia
3HaUUTEsIbHOI ™2,

YunTbiBasi BbllLleCKa3aHHOe, MpoaHa/IM3MpyeM, Korga WU B KakoW CTeneHu
HEBO3MOXHOCTb UCMOMIHEHUS 0653aTeNbCTB B NEpUOoS  MeXAyHapOAHbIX

CTaTbn 06 OTBETCTBEHHOCTYM rOCYAapCTB, cTatbs 24(1).

% Lybian Arab Foreign Investment Company (LAFICO) v. Burundi. Ad Hoc Arbitration. Award. 4
March 1991 // International Law Reports (ILR). 1994. Vol. 96. P. 318. Para. 55.

Crartbu 06 OTBETCTBEHHOCTU rOCYAAPCTB, cTaThs 24(1).

Crawford J. Second Report on State Responsibility / Yearbook of the International Law
Commission. 1999. Vol. 11(1). UN Doc. A/CN.4/498/Add.1-4. P. 66. Para. 263.

CTaTbn 06 OTBETCTBEHHOCTY rocyAapcTB, KOMMeHTapuid 9 k cTaTbe 23.

Tam xe.
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BOOPY)XXEHHbIX KOHQUINKTOB W KOH(/IMKTOB HeMexXayHapoAHOro xapakTepa
06yCnoBNeHO AeliCTBUSMI rocyaapcTea.

PaccmatpuBass nogxopn TpubyHanoB W AOKTPUHasbHYO 6a3y [MpoekTa
cTarteil, MOXHO BbIBECTU «(DOPMY/ly pacuyeTa» 06YyC/I0B/IEHHOCTW HACTYMNEHWS
cuTyaumm JeicTBusIMM rocygapctea. [pu 3TOM NpuuMHa WM ycroBus
BO3HMKHOBEHMWS KOH(/IMKTA B LE/IOM 3HA4YeHUsi He nMeloT. OueHKe NoaIexuT
TO/IbKO CaMO COGbITe, KOTOPOe MPVBENO K MaTepuasibHON HEBO3MOXXHOCTW.
Mostomy, Hackonbko Obl prima facie HW Ka3asioCb BaXHbIM ONpeaenuTb B
KOH(D/IMKTE arpeccopa W CTOPOHY, OCYLUIECTBAAOLLYI0 CaMOOGOPOHY, Kak
TakoBass 3Ta KBaMuKaumMsi He BAWSIET Ha paspelleHne Bompoca 06
06YC/IOB/IEHHOCTU, NOCKOJIbKY BO BPEMS BOOPYXXEHHbIX KOH(O/IMKTOB BO3MOXHb
CUTyauumn, B KOTOpbIX 06€ CTOPOHbI, HE3aBUCMMO OT WX MO3MUMK, MOTyT
OCYLLEeCTB/ATbL [AElCTBMSA, KOTOPble cAenatoT UCMofHeEHUe 06s3aTeslbCTB Mo
WHBECTMLUMOHHLIM  JOroBOopaM MaTepuasibHO HeBO3MOXHbIM. Bonee Toro,
Hesfb3a UCK/IKYaTh BO3MOXHOCTb Ha/IMYMA BOMW FOCYAapPCTB, HANpaB/IeHHOW Ha
HamepeHHoe  co3jaHue  YC/oBUA  HEBO3MOXHOCTW.  CriegoBaTesibHO,
HeobXoAuMMOo paccMaTpuBaTb CTeneHb BOB/IEYEHHOCTM TOCYAApPCTBa B KaK4OM
OTAENbHOM C/lyyae HapyLleHWUsi, ONpeaenss, Kakne UMeHHO AeCTBUA NPUBESN
K BO3HWKHOBEHWIO HEBO3MOXHOCTU WCMOSIHEHWA 06sa3aTenbcTBa.  Takumu
OeACTBUSAMMN MOTYT ObiTb CaHKLMOHMPOBaHME BOEHHbIX Onepauuii, HaHeceHne
cnyyaliHoro unuM  nNpejHaMepeHHOro  MaTepuasibHoro Bpefa BOEHHbIMU
AeCTBMSAMUM, 3aKOHOAATE/NIbHbIE OrpPaHWyYeHUs u Apyrve cuTyauun, KoTopble
MOryT TMOBAVATb Ha BO3MOXHOCTb WCMOJIHEHWSI CTOPOHOI A0roBopa CBOMX
0653aTeNbCTB.

B npuBefeHHbIX MpUMepax MMEHHO pelueHue, MPUHATOE roCyAapcTBOM,
BbICTYNaeT onpeaensiowym ¢(akTopoM COBEPLUEHUS  COOTBETCTBYHOLLMX
JeincTBuii. Tak, rocyfapcTtBO MPUHUMMAET 3aKOHbl, UCXOAA U3 HEOBXOAUMOCTM
perynupoBaHns  ONPeAENeHHbIX  OOLLECTBEHHbIX  OTHOLLEHWI,  BK/oYas
BBEJEHNE OrpaHWYeHnii BOEHHOTO BPEMEHM, pPaBHO KakK W OCYLleCTBASET
BOEHHble onepauuu, PyKOBOACTBYSICb 3ajadamu obecneyeHuss mupa K
6e3onacHocTi. Mogo6Hble AECTBUA COBEpLIAOTCS opraHamu, HaxoasLwmmncs
Nof KOHTPO/IEM TOCYAapCTBa, W COAEPXKAT BbIPAXKEHHbIA BOMEBOI 3/1EMEHT,
NPOSIBASIIOWMIACA B BblOOpe ONpeAeneHHol MOAENN MNOBELEHUA B YC/IOBUSAX
BOOPYXXEHHOrO KOH(h/IMKTA. CamMO HaslnuMe Takoro BOJIEBOTO 3/IEMEHTA, Kak
npaBuo, MUCK/OYAeT BO3MOXHOCTb CCbI/IKM HA (DOPC-MaXop NPUMEHUTESNBHO K
nofo6GHbIM cuTyaumsiM. CrnefoBatesibHO, NOCNEeACTBUA AeCTBUIA rocyaapcTea,
npeanonaralwuyx BO3MOXHOCTb Bbl6Opa MeXdy pas/MyHbIMU BapuaHTamu
noeegeHusl, OyAyT paccmaTpuBaTbCA Kak 06YC/IOBfIEHHbIE BOJIE Camoro
rocyfapcrea, YTO MCK/YaeT NpUMMEHEHME 3awuTbl hopc-maxopa. Cutyaumn
nogo6HOro poga MoryT OLEHUBATLCS Yepes3 NpU3My COCTOSIHUA HE06X0AMMOCTH
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(ctatbss 25 CraTeli 06 OTBETCTBEHHOCTW rOCyAapcTB), B pamMKax KOTOPOro
BOJIEBOV 3/IEMEHT B AEWCTBMAX rocygapcTBa AOMNYCTUM, €C/IM Takme AencTBus
Hanpas/ieHbl Ha 3aLMUTY CYLLECTBEHHOIO MHTepeca OT GO0MbLIOK U HEMUHYEMO
0nacHoCTK.

B cuTyaumm npUYMHEHWs CyvyailHOro BpeAa B pesy/ibrate BOEHHbIX
[JeicTBUIA HeobxoaMMO, C YY4EeTOM HOPM MEXAYyHapoAHOr0 ryMaHUTapHOro
npaBa, OLEHMBaTb OOGBLEKTMBHYH) BO3MOXHOCTb [OCyAapcTBa AelicTBOBaTb
nucxogs M3 MMEKLERcss 'y Hero uHgopmauuun. Peub mpetr o cobnwogeHun
rocyfapcTBOM CTaHAapTa AO/MKHOW OCMOTPUTENBHOCTM MpPWU  BbINOSTHEHWM
npaBun BeAEHNS BOEHHbIX AEACTBUIA, BKOYAS pasimuve uenei, npuHatie mep
NPefoCTOPOXHOCTU N WHbIX TpebGoBaHWii MeXAYyHapOAHOr0 TyMaHUTapHOro
npasa. locygapcTBa [O/MKHbI HECTU OTBETCTBEHHOCTb 3a [ENCTBUSA CBOWX
BOOPYXXEHHbIX CWJ/1, BCIEACTBME Yero y HUX OTCYTCTBYET carte blanche B Buge
CCbIJIKW Ha «MOCMEACTBUS BOMHbI», NO3BONSALWEN M3beraTb OTBETCTBEHHOCTU
[axe npy OTCYTCTBUM HAMepEeHWs NpUYMHUTL Bpeg. [na keanudmkaumn Bpega
KaKk C/ly4yailHOrO rocyfapcTBO [O/MKHO AelicTBoBaTb A06POCOBECTHO U
NposiBASATb  AO/DKHYH)  OCMOTPUTENBHOCTb,  WCK/OYas  npefHamepeHHoe
npuunMHeHne yuiepba COGCTBEHHOCTM uHBecTopa. CryyaliHblil  Bpeg,
MPUYMHEHHBIA B pe3ysnbrate aTak, He CaHKLUMOHWPOBAHHbIX FOCYAapCTBOM U
CTaBLWMX CNEACTBMEM HapyLEHW HOPM MEXAYHapOAHOro ryMaHWTapHOro
npaea, nognagaeT noj /orMky paHee m3noxeHHon k. Kpoydopaom n KM
no3vLMn O HEBOSIbLHOM CMNOCOBCTBOBAHMM BO3HUKHOBEHUIO (DOPC-Maxopa
NpaBOMEPHbLIMW AEACTBUAMMU, B OTHOLLEHMMW KOTOPbLIX NPUMEHSIETCS NYHKT 2(a).

Mcxoas n3 M3noXEHHOTo, MOXHO 3akK/IHUUTb, UTO BAWSIHWME rocydapcTea Ha
BO3HWKHOBEHNE (POPC-MaXKOPHO CUTyaumMm MOXET ObiTb KakK NpsiMbiM, Tak 1
KOCBEHHbIM, OAHako B /O60M cfyyae npegnonaraeT Haauuve BOM
rocygapctea, HampaBfieHHOW Ha co3faHve 06CToATeNbCTB, AenarLmx
UcnosiHeHne 0653aTeNbCTB MaTePUa/IbHO HEBO3MOXHbLIM. pW yCTaHOBIEHUN
Takoi BOMM HEOBXOAVMMO BbISIBUTb HE TO/bKO LEe/ieHanpaB/eHHbI XapakTep
OeiCcTBUA  rocygapcTBa, OOYCNOBMBLUMX BO3HUMKHOBEHME COOTBETCTBYHOLMX
06CTOATENBCTB, HO U Ha/MyMe NPOTMBOMNPABHOIO MOBEAEHUS, MOCYXUBLLETO
OCHOBOV WX BO3HWMKHOBEHWS. WHble cuTyauun, B KOTOpbIX [OCYyAapcTBO
CO3HAaTeNbHO MPUHUMAET peLleHVWe HapyLMTb COrnalleHue, PyKOBOACTBYSCb
CO0bpaxXeHMsAMM HeobXoAMMOCTW, He MOryT pacCMaTpvBaTbCA B KOHTEKCTE
dhopc-maxopa.

2.5. MNpuHATUe pucka

MocnegHUm  yCNoBMEM  YCMELWIHOTO  MPYMEHEHWST  (OpC-Mavkopa  Kak
06CTOSITENIbCTBA, WCK/THYAIOLLErO MPOTMBOMNPABHOCTb, SBNSETCA OTCyTCTBUE
MPUHATUSE  TOCYJApPCTBOM  pUCKA  BO3HWUKHOBEHWS  COOTBETCTBYHOLLMX
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doopc-MaxopHbIX 06¢cToATeNbLCTB. MyHKT 2(b) 3akpennsieT gaHHOe yc/noBue B
KayecTBe rapaHTMu NpOTVB 3/10ynoTpebrieHns cTatbein 23 B cuTyauusx, Korga
6eHedmuymap obsizatenbCTBa BrpaBe O060CHOBaHHO W A06POCOBECTHO
paccuuTbiBaTb Ha €ro ucrnosiHeHne. Bonpoc 0 HeobXoAMMOCTM 3almThbl Takux
oXunfaHunii 0CcOoOeHHO akTyasleH B Cryvasx, Korga rocyfapcTBo 3apaHee
npuHUMaeT Ha cebs pPUCK OTBETCTBEHHOCTM 3a Bpeh, MNPUYMHEHHBIN
HeuncnosiHeHMeM obs3aTenbcTBa B ycnoBusix hopc-maxopa. CornacHo o6Lwym
NPUHUMNAM  MEXAyHapoAHOro nmpasa, MPUHATME Takoro pucka /uvwaer
rocygapcTtBO BO3MOXHOCTM CCblaTbCA Ha OGCTOSITENBLCTBO, MWCKUYaKLee
NPOTMBOMNPAaBHOCTb, NMOCKO/IbKY NOLO6GHOE MoBeAEeHNEe MOXET paccMmaTpuBaTbCs
Kak npoTtuBopeunBoe. Bmecte ¢ Tem nyHkT 2(b) cneuwanbHO akueHTupyet
[JaHHbIA  3anpeT, 6narogaps 4Yemy cypebHas npakTuka W OOKTPUHaJIbHbIE
NCTOYHUKW NO3BOJIAOT 60osiee AeTa/IbHO PACKPbITh €r0 CoAepXaHue.

Bo-nepBbIX, HEOOXOAMMO MNOAYEPKHYTb BaXHOCTb WHCTUTYTa coOriacus B
cucteme MeXayHapoaHoro npasa KaKk  OCHOBHOTO  WHCTpyMeHTa
HopmoTBOpyecTBa (Brunnée, 2022, para. 1). HopmaTtvMBHOe cornacue
rocygapcts, chopmupylolee nx BOMO, — ABWXKYLLAsA cuia, kotopas npugaet
onpeaeneHHbIM NpaBuiaM NoBeLeHNs 06A3aTe/bHbIN xapakTep.

B [JaHHOM  KOHTEKCTE MpUHATME B  OTHOWEHUW WHbIX  CTOPOH
WHBECTULMOHHOIO Jorosopa 06s3aTenLCTBa no npeaocTaBneHmno
COOTBETCTBYIOLLEN 3aLMTbl MHBECTOPAM M 0TKa3 OT CCbI/IKM Ha 0BCTOATENLCTBA,
UCK/YalLWwmne  NPOTUBOMPABHOCTb,  HECMOTPSA  Ha  (hopc-MaopHbie
06CTOATENLCTBA, HYXHO paccMaTpuBaTb Kak BOO rocyAapcTBa OOMEHSITL pUCK
Ha [oMo/IHMTENbHOE BPeMS KOMMEeHcaumn, ¢ OAHON CTOPOHbI, C BO3MOXHOCTbLHO
npvBneyeHns 60MbLUEro KOmMyecTBa MHBECTUMUMIA 3a CYET 3TUX rapaHTuii — C
Apyroii.

Uto kacaeTcs (hopm BblpaxeHus Takoro cornacus, KM npugepxusaetcs
6onee  WMPOKOrO  MOAXOAA,  COOTBETCTBYHOLEro  obwyMm  npasuiam
MeXyHapo4HOro npasa 0 cnocobax BblpaXXeHUst BOAW rocygapctea. CorsiacHo
JaHHOMY noaxofy, NPUHATUE prcka nNo cMbicy NyHkTa 2(b) oxBaTbiBaeT ciyvan
cornacusi, BblpaXeHHOro Mbo MNOCPeAcTBOM  MOBEAEHUS  rocydapcTsa
(nevictBusi unu 6e3neincTens), NGO Yepes OJHOCTOPOHHMI akT™. B TO xe
BpEMS MNPUHATME pUCKA [O/MKHO HOCUTb COBEPLUEHHO HeABYCMbIC/IEHHbIN
XapakTep M OTHOCWUTbCS K TEM CTOpOHaM, nepes, KOTOpbIMU rocyAapcTBO HeceT
0653aTe/1bCTBO™.

Cnegyetr OTMETUTb BaXHOCTb HEABYCMbIC/IEHHOCTU (DOPMY/IMPOBOK 1
OAHO3HAYHOCTM BOMW [OCYAAapCTBa, HanpaB/eHHON WMEHHO Ha [OCTWXeHue
Takoro nocnepcteus. He cnayyaliHo B KommeHTapusx k Cratbam 06

78 Crarby 06 OTBETCTBEHHOCTM rOCYAAPCTB, KOMMeHTapuit 10 K cTarbe 23.
™ Tamxe.
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OTBETCTBEHHOCTW roCyaapcCTB YKa3blBaeTCA Ha BbICOKMIA nopor onpeaeneHHoCcTn
BO/IEU3bSBMEHNS, NOCKOSIbKY peyb MAET O haKTUYEeCKOM OTKase rocygapctsa oT
CYyObLEKTMBHOIO MpaBa CCbINaTbCA Ha COOTBETCTBYHOLLEE O06CTOATENbCTBO,
nckKoYatoLLee NPOTMBOMNPABHOCTb, HA BCEM MPOTSXEHUN AEACTBUS 4OroBOpa.

[anee cnepgyeT o6paTuTbCA K OTAE/NbHBIM MNPOGAEMHLIM acnekTam
MHTepnpeTaLum BoAM rocyfapctea Npy NPUHSATAM pucka B cMbic/e nyHkTa 2(b).
MexayHapoaHble MHBECTULIMOHHbIE A0TOBOPbI HEPEAKO COAEPXKAT NOMNOXKEHNS™,
npegycmaTpuBarlume  0053aHHOCTb  fOCyAapcTBa  BO3MECTUTb  yLLepo,
MPUYMHEHHBIA  WHBECTULUMAM Ha €ro TeppuTopuu BCNEACTBUE  BOWHbI,
BHYTPEHHMX 6ecrnopsgkoB WM UHbIX  (DOPC-MaXOPHbIX OBCTOATENLCTB,
MOCPeACTBOM TaK Ha3blBAEMbIX BOEHHbIX OFOBOPOK (aHrn.: war clauses).
YunTbiBasi, YTO CTaHAAPTHbIE BOEHHbIE OTOBOPKW, KaK MpaBWUo, 3akpennsoT
NMWb  rapaHTUO  HEeAUCKPMMUHALIMOHHOTO  pexuma W He  co34atT
CaMOCTOATE/bHbIX  06A3aTeNIbCTB MO KOMMeHcauun yuwepba, B pamkax
HacTosILLero  uccriefoBaHWs BHUMaHWe OYAET COCPEfOTOYEHO Ha  Tak
Ha3blBaeMbIX pacLUMPEHHbIX BOEHHbIX OrOBOpKax (aHrn.: extended war clauses).
MocnegHue npegycMaTpyBaloT AONOSIHUTE/bHbIE TapaHTM BO3MELLEHUS B
Cnyvyasx YHUUTOXEHUs, MNOBPEeXAEHUA WAW  3Kcnponpuaumm nmylliectsa
MHBECTOpa BC/IACTBME HENPABOMEPHbIX AENCTBUI, COBEPLUEHHbLIX B YCOBUSIX
BOOPY>XEHHOro KOHGMKTa. Ha nepBblii B3rns4 nogo6Hble MOOXEHUS MOTryT
CBMAETENbCTBOBATL 06 OTKase rocyjapctBa OT Nocrefylowero obpalleHus K
chopc-Maxopy U NoATBEPXAATb €ro rOTOBHOCTb HECTUM OTBETCTBEHHOCTb 3a
HapylleHne o6s3atensctB. OfHako C  y4yeToM MNpPaBOBbIX MOCAEACTBWIA
HacTynneHnss Popc-MaXKOpHbIX OBCTOATENLCTB M OCOGEHHOCTEW MHCTUTYTA
WCK/IOYEHMS1 NPOTUBONPABHOCTY, 3aKpensieHHoro B MpoekTe cTaTeil, BO3HUKaeT
BOMPOC: MOXHO /M paccMarpvBaTb TakMe TMOMOXEHUSI Kak NpUHATME
rocyfapCTBOM  puUCKa BO3HMKHOBEHMS  (DOPC-MaXXOPHbIX  OBCTOATENLCTB,
NiMwatollee ero BO3MOXHOCTW BMOCNEACTBUM CCbIaTbCS HA (hOPC-MaXop Kak
Ha 06CTOATENLCTBO, UCK/THOUAKOLLEE NPOTMBONPABHOCTL?

JeTanbHblli aHanM3 06a3aTenbCTB roCyAapcTB U AOTOBOPHbIX MOMOXEHWN,
CXOOHbIX C MNPVBEAEHHBLIMW BbIlE MNpUMEpPaMK, a TakkKe WX TONKOBaHUe B
COOTBETCTBUM C OBbIYHBIM 3HAYEHUEM WCMOMb30BaHHbLIX TEPMWHOB NO3BOJIAOT
packpbiTb COAEPXaHWe corfacus rocyfapcTs, BbIPAXEHHOTO B MOAOGHbIX
hopmynupoBkax. OHO 3ak/oyaeTcs B HaMEPEHUM TOCYAAPCTB 0GECNeYnTb

> Cwm., Hanpumep, Agreement between the Government of the Italian Republic and the Government

of the Syrian Arab Republic on the Promotion and Protection of Investments (ltaly - Syrian Arab

Republic BIT) (2002). Art. 4; Agreement between the Government of Hungary and the Cabinet of

Ministers of the Kyrgyz Republic on the Promotion and Reciprocal Protection of Investments

(Hungary - Kyrgyzstan BIT) (2020). Art. 5; Agreement between the Government of the Republic of

the Union of Myanmar and the Government of the Republic of Singapore on the Promotion and
Protection of Investments (Myanmar - Singapore BIT) (2019). Art. 7.
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WMHBECTOpPaM MOJIHYH KOMMNEHCAUMO Bpeaa, MPUYMHEHHOTO UX WHBECTULMAM,
HECMOTpS Ha BO3HWKHOBEHWE 3aTPYAHEHUIA U HENPeaBUAEHHbIX 06CTOATENLCTB,
BKMOYAs (DOPC-MaXKOPHble cuTyauun. 3Ha4YeHue Takux MNONMOXKEHWA Ans
rocygapctea MpoOSIB/ISETCS B HECKOMbKMX acnekTax, npexae BCero B
npefocTaB/iEHUN UHBECTOPaM rapaHTuid TOro, YTO OHU He ByAyT NOoABEpPrHyTbI
pucKy  yTpaTbl  MMyLleCTBa  BCMEACTBME  yKa3aHHbIX  Ype3BblYaiHbIX
06CcTOATENLCTB. VicXoAA M3 3TOr0, MOXHO 3ak/KunUTb, YTO rocygapcTea, Mo
KpaiHein Mepe B YMCTOM BUAE, HE OTKa3bIBAKTCA OT BO3MOXHOCTU CCbINATLCA
Ha dopc-MaXop Kak Ha O06CTOSITENbCTBO, MCK/OYAOLEEe MPOTMBOMNPABHOCTb
fesuus. [aHHbli BbIBOA4, OCHOBAH Ha MPUHLMNMANBHOM Pas/imummn Mexay
NnocneAcTBUSIMU  HapyLLEHUS [OTOBOPHbLIX 06513aTenibCTB UM NOCAeACTBMAMU
NPUYMHEHUS Bpeda WHBECTUUMAM. VIHbIMM CrioBamMu, CTOPOHbI COr/iacoBann
06513aHHOCTb MO BbiNnaTe KoMneHcauyun HesaBUCMMO OT NPpUYNH BOSHUKHOBEHUA
Bpega. OgHako camo no cebe 3T0 He CBMAETENLCTBYET 06 OTKa3e rocyjapcraa
OT Mnpasa ccbllaTbCA Ha 06CTOATENLCTBA, UCKIYaloLWue NpoTMBONPaBHOCTb, B
cfyyae  HapylweHus o6sa3aTtenbCTB N0 NPefoCTaB/eHN0  MHBECTOPaM
COOTBETCTBYIOLLMX FrapaHTuiA.

TakvuMm 06pasom, ecnu rocygapcTBO He WCMNOSHSAET CBOe 0643aTenibCTBO B
pamMKax NPOTUBOMPABHOIO NOBEAEHNS, OHO CTA/IKMBAETCS C XapaKTepPHbIMK 15
TAaKOro HapyLleHUsMU nocneacTBusMuM u 6yAeT HecTM OTBETCTBEHHOCTb 3a
HeunCnosIHeHNE 3TUX 065A3aTeNbCTB, KOTOPasi MOXET NPUHMMaTh pasHble hopMbl.
HapylieHne [OroBOpHbIX 0653aTefibCTB MOXET C/IY)XUTb OCHOBaHWeM A/is
npekpaweHnss Wn MNPUOCTaHOBNEHWS [OroBOpa, YTO BeyeT 3a Cco6oi
nocneacTBusi, NpenycMOTPeHHble cTaTbeil 60 BeHCKO KOHBEHUMM O npase
MeXAYHapoaHbIX [0roBOpOB, WAW WHble MOCNEACTBUSA, NPeayCMOTPEHHbIE
NepBMYHBLIMKM HOPMaMn AaHHOro Joroeopa. Mpumepom HapylleHus foroBopa B
[aHHOM KOHTEKCTE MOXET CHAYXWUTb HeobecneyeHne [O/MKHON — 3almTbl
WHBECTULUMIA, 4TO MOXET MoBfeYb 3a COo60l/i NPUOCTaHOBIEHWE UK
npekpateHve poroopa. OgHako B TakOM C/lydyae BO3HWKAET BO3MOXHOCTb
ccblNaTbCa Ha 06CTOATE/IbCTBO, UCK/YaKoLee NPOTMBONPaBHOCTL NOBEAEHUS
rocygapctsa npu HapyLleHUK, B pesysibTaTe Yero OTBETCTBEHHOCTb rocyapcTaa
3a CaMO HapylleHMe MOXeT ObiTb WCK/I4YeHa, a BMecTe C Hel — u
noc/eACcTBUSl, OCHOBaHHbIE HA TAKOM HapyLUEHWU; B MPUBELEHHOM NPUMEpPE 3TO
O3HayaeT BO3MOXHOCTb MNPUMOCTAHOB/IEHUS WAWM MpeKpalleHns [JoroBopa.
CnepoBartenbHO, Hanmune hopc-maxopa CnoCOBHO WCKAUUTL HeraTuBHbIE
Noc/1eACTBUSE HEUCMO/IHEHNS 06513aTe/ibCTBa, 0B6YC/TOB/IEHHOIO HACTYM/IEHNEM
HenpeaBuaeHHbIX 06CTOATENLCTB.

Mo Bompocy O KOMMeHcauuu creayer OTMETWUTb, 4YTO MpUHMMaloLlee
rocygapctBo MpW  Ha/MuMM  COOTBETCTBYHLLEro obs3aTtenscTBa 0653aHO
ob6ecneunBaTb 3allMTy MHBECTUUMIA, a B CrlyYae NPUYUHEHMS HEMPABOMEPHOIO
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yuiepba — KOMMeHcMpoBaTb €ro HesaBUCMMO OT TOro, WCK/YaeTcs /i
OTBETCTBEHHOCTb rocyfapcTBa 3a HapylleHue obsasatenbcTBa Mo 3awuTe. B
[JaHHOM KOHTEKCTe BAaXHO YUMTbIBaTb pasnnume Mexgay (hopc-mMaKopoM Kak
06CTOATENLCTBOM, WCK/OYAOLWMM MPOTUBONPABHOCTb, U (DOPC-MaXOPOM Kak
cuTyauvei, nameHsowelr npegensi Tpebyemoi [O0/MKHON OCMOTPUTE/TLHOCTH
(due diligence), o uem rosopwniocb Bblwe (cm. Zrilic, 2019, pp. 14-22).
0O65a3aHHOCTb MO BbIM/IATE KOMMEHCALMN He 3aBUCUT OT TOro, UCK/oYaeTcs /in
OTBETCTBEHHOCTb 3a HapylleHve porosopa. locyfapcTtBo B /1060M ciiyvae
0643aH0 BO3MECTUTb MPUYMHEHHbIA YLep6, ecny OHO He NPOSBUIO [O/HKHOMN
OCMOTPUTE/IBHOCTU.

M3 BbllleCcKka3aHHOrO MOXHO 3ak/iouMTb, UYTO MOSIOKEHUS O HaMepeHuu
rocyfapcts nNpefocTaBuTb MOMHYKD KOMMEHcauutio 3a yuwepb, HaHeCeHHbIN
BOIHOW, BHYTPEHHMMK 6GecrnopsgkamMmu WM UHbIMKA  (POPC-MaKOPHbIMK
cuTyaumamu (aHrn.. war clauses) 03Ha4aloT fMlWb TOTOBHOCTb [OCYAApCTB
paclmMpuTb PaMKM 3almTbl U KOMMEHCcAaLMN, He Kacasicb Bonpoca opc-maxopa
Kak 06CTOATeNbCTBA, WCK/IHYALWEro npoTUBONPaBHOCTb, TEM CamblM He
oTpuLas  BO3MOXHOCTM  CCbUIKM  Ha  (hopc-maxop 4718 UCK/IHYEHUS
MPOTMBONPAaBHOCTW. B UTore Takne NONOXeHUs1 He ABNSKOTCA NPUHATUEM pUCKa
BO3HMKHOBEHMS (DOPC-MaXOPHOW cuTyaummn no cmbicay ctaten 23(2)(b) Crateit
06 OTBETCTBEHHOCTM roCyfapcTB, U B Takux criyyasx hopc-maop npogosmkaet
6bITb BO3MOXHOW 3alUTOW AN1A UCKIHYEHNS OTBETCTBEHHOCTM 3a HapylleHue
06s13aTenbCTBa.

CpaBHMM  BbILLEN3/TIOKEHHbI MOAX0A C MPaKTUKOW TpubyHanoB Mo
MHBECTULMOHHLIM Aenam. Hanpumep geno Glris’™®, rae TpubyHan o6patuics K
[BYCTOPOHHEMY WHBECTULMOHHOMY [0rosopy mexay Wrtanueii n Cupweii, B
cTatbe 4 KOTOpOro rocypapcTBa 06s3a/MCb B C/lyyae BOWHbI, Apyrux ¢hopm
BOOPYXXEHHOMO  KOH(/IMKTA,  YPEe3BblYAHOrO  MOMOXKEHWS,  FPpaKAaHCKUX
6ecnopsiikoB WAM  ApyrMx MNOAO0GHbLIX COOLITUIA  KOMMEHCUPOBaTb  YObITKM
MHBECTOPOB, HE3aBWCMMO OT TOrO, Kakas CTOpPOHa KOHMNMKTa HaHecna 3T1oT
ywep6’”. OTMeTUM, 4TO B 3TOli CTaTbe He TOBOPUTCS O BO3MOXHOCTU
NCK/IOYEHNS OTBETCTBEHHOCTU 3@ HEUCNoJIHeHNe 0653aTeNbCTB v 06 OTkase
Ha CCbl/IKy K O6CTOSATENbCTBAM, WCK/IHOYAOWMUM MPOTUBONPABHOCTb. TO €CTb,
nepes Hamu npuMep o06sa3aTenbcTBa rOCyfapCTB KOMMEHCMPOBaTb YObITKM
MHBECTOPOB BHE 3aBMCUMOCTMW TOTO, €CTb J/IN B 3TWX YObITKAX UX BUHA WM HET.
MprHsAB Takoe 06A3aTeNIbCTBO, rocyfapcTsa TeEM CaMbIM PacLUMPUAU Npeaesbl

" Mr Idris Yamantiirk, Mr Tevfik Yamantirk, Mr Mdsfik Hamdi Yamantirk and Giris insaat ve
Mihendislik Anonim Sirketi (Giris Construction and Engineering Inc.) v. Syrian Arab Republic. ICC
Case No. 21845/ZF/AYZ. Final Award. 31 August 2020.

Agreement between the Government of the Italian Republic and the Government of the Syrian
Arab Republic on the Promotion and Protection of Investments (Italy - Syrian Arab Republic BIT)
(2002). Art. 4.
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CBOEli OTBETCTBEHHOCTW W, MO CYyLLECTBY, OTKa3a/IMCb OT MPUMEHEeHWs1 nopora
[JO/KHON  OCMOTPUTENILHOCTW, COMacMBLUMCL HECTU OTBETCTBEHHOCTb 3a
NPUYMHEHHBIV Bpef HE3aBMCUMO OT MPUYMH ero BO3HWKHOBEHUS. B KOHTekcTe
HacCTOSALLEro nccnefoBaHUa MOXHO YTBEPXAATb, YTO rocyAapCTBO COXpaHAeT
NpaBO CCbIIATbCA Ha BOOPYXEHHbIA KOH(IMKT Kak Ha ¢hopc-MaopHoe
06CTOATENBCTBO, uckyaLee NPOTMBONPABHOCTb HEenCnosIHeHnA
o6s3arenbctB no AW/A. OpgHako TprbyHas 3aHsan MHY No3uumio. AHan3upys
[0BOfbl OTBETYMKA, KOTOPbIA, HE WCMOMHMB 0653aTeNbCTBO MO BbinJare
[EHeXHO KOMMeHcaumu, cebiiasica Ha BOHY B Cupun Kak Ha thopc-MaxkopHoe
06CTOATENbCTBO U COCTOSIHME HEOOXOAMMOCTW B KauyecTBe OCHOBaHWSA
HeucnosnHenus, TpubyHan OTMETUN Crefylolee: «OTBETUMK HE  MOXET
CCbINIaTbCA Ha (hOpPC-MaXopHble 06CTOATENbCTBA B OTHOLUEHWWU TOTO pucka, OT
nocneacTBuii  KOTOPOrO OH 06A3a/1ca  NpefocTaBuTb 3awmTy». Hapagy c
HeAOoCTaTOYHOCTBLI0  [0KA3aTeNbCTB  Ha/IMUMA  yKas3aHHbIX  06CTOATENbCTB
TpubyHan Takxke npuwlen K BblIBOAY O HENPUMEHUMOCTU CCbISIKM OTBETUMKA Ha
06CTOATENBCTBA, WCK/IOYaloLe NPOTUBONPABHOCTbL, MOCKO/IbKY rOCYAapCTBO
NPUHSANO Ha cebs PUCK BO3HNKHOBEHUSI COOTBETCTBYHOLLMX 0O6CTOATENLCTB.

B pene Glris obpalyaet Ha cebs BHUMaHWE OTOXAECTBAEHUE TPUOYHas1oM
[ABYX KOHUENUWin cpopc-maxopa, CneAcTBMEM YEro CTAHOBUTCS HEKOPPEKTHOoe
TonkoBaHwe crtatbn 4 AWV n HenonHaa oueHka BO3MOXHOCTWU MPUMEHEeHUS
3aWmTbl - hopc-mMmaxopa. YuuTbiBad, 4TO TpubyHan Takke He Hauwen
[OCTaToO4HbIX [0Ka3aTe/IbCTB HACTYMN/IeHs (hOpPC-MaXOPHbIX OBCTOATENLCTB
Unu  cuTyaumm  HeobXOOMMOCTM,  CMOXHO  CKa3aTb, HAaCKOMbKO — Takas
MHTepnpeTaumsa noBAnana Ha ucxog gena. Tem He MeHee no3uums TpubyHana
MO3BONSAET MPEANONIOKNUTL, UTO MNpaKkTUKe TMPUMEHEHNUs (hopc-Maxopa He
[ocTaeT egnHoo6pasms.

NHTepecHO Takke TO, YTO NpaKTvKe U3BECTHA BO3MOXHOCTb MPUHSATL PUCK
chopc-mMaxopa 4acTMyYHO, TO €CTb MWCK/oYas HEKOTOpble €ro 3/1EMEHTHI.
Hanpumep, B yxe ynomsiHyTom fene Gujarat v. Yemen™ TpuGyHan o6patuncs K
LUMPOKOI TpaKTOBKE MOMOXEHUA 0 (hopC-Maxope COrnacHo [0roBopy CTOPOH,
roe npeackasyeMocTb He 6blia OTpaxeHa Kak YC/oBMe TakoBOro. Takum
0o6pasoM, WCK/IIOUMB 3MEMEHT MpeacKka3yemMocTy, CTOPOHbl B3S/IM Ha Cebs
[JOMOSHUTENbHBIA  PUCK  HEBO3MOXHOCTM  CCbI/IKM  Ha  dhopc-Maxop npu
BO3HWKHOBEHUM cuTyaumu, KoTopas Oblna npefackasyemMa Ha MOMEHT
3aK/1H4YeHNA cornatleHmns.

B nOaHHOM KOHTekCTe criegyeT Takke o6paTuTbCA K OroBopkam 06
UCK/NIOYEHNAX B cdhepe 6Ges3onacHOCTW (aHr.. security exceptions), KoTopble
hopMynUpyoTCA No-pa3HOMY, HO Yalle BCErO BK/HOYAKTCHA B UHBECTULMOHHBIE

"  Gujarat State Petroleum Corporation Limited v. the Republic of Yemen and the Yemen Ministry of
Oil and Minerals. Op. cit.
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cornaweHns B BUAe MNOMOXEHUA O TOM, YTO «HUYTO B [OTOBOPE HE AO/MKHO
NpenaTCTBOBaTb» [OCYAAPCTBY MPUHMMAaTb Mepbl, HarmpaB/IEHHbIE HA 3aLUUTy
WHTEPECOB HAUMOHA/IbHON N MeXAyHapoAHOlM 6e30MacHOCTU, a Takke WHbIX
XW3HEHHO BaXKHbIX MHTepecoB rocygapctea (Ackermann, 2022, pp. 218-219).
Takue OroBOpPKM He TOMbKO OT/IMYAKTCA MO CBOEMY COAEPXaHuto, HO U He
hopMynMpyIOT eanMHOro Noaxofa K ONpefenieHno UX MPaBOBbIX MOCNEACTBUIA,
4YTO NOPOXAAeT MHOroYMC/IeHHble crnopbl. Ecnn nHTepnpetvpoBatb AaHHble
OrOBOPKM Kak rapaHTUiO [OrOBOPHONM 3aluTbl WHTEPECOB [OCYAapcTBa,
UCK/TIOYatoLLYI0 NPYMEHEHWe [0roBopa B onpefeneHHblx cutyauusax (Henckels,
2020, p. 374), TO MOXHO YTBEPXAATb, YTO OHV AEWCTBYIOT B MHOWM NIOCKOCTU MO
CpaBHEHUIO C (QOPC-MaKOPOM Kak OOCTOATENbCTBOM,  WCK/IHOHAOLLMM
NPOTMBOMNPABHOCTb. JTO  OBYC/MOBMEHO TeM, 4TO ANA  UCK/IKYEHWs
NPOT1BOMNPABHOCTY HEOBXOAVMO HasIMuMe HapyLueHHOro obasarensbCcTsa, Torga
Kak npu UCK/IHYEHNN NPUMEHEHUS AOTOBOPa COOTBETCTBYIOLLEE 0683aTe/bCTBO
B paccMaTpvBaeMblii nepuog He gencTtByeT. B nwb6Gom cnyyae ctaHgapTHas
chopMynMpoBKa OroBOpoK O 6e30nacHOCTU nogpasymeBaeT Hasvyue BOSIEBOIO
9/IEMEHTa CO CTOPOHbI TocyAapcTBa Npu MPUHATUM Mep MO 3awmte CBOMX
WHTEpPecoB, Torga Kak dopc-mMaxop, HanpoTws, npeanonaraetr OTCYTCTBUE
TaKoro BOMIEBOrO0 3nemMeHTa. 3T0 CcOnmKaeT O0roBopku 06 UCKIOUEHMSAX
6e3onacHoCT  ckopee C  COCTOSIHUEM  HEOOXOAMMOCTW,  Hexenu ¢
dhopCc-Maxopom.

PesioMupys BOMPOC O MPUHATUM pUCKa, 0O6paTUMCA K KNaccuyeckomy aeny
oT 1647 roga Paradine v. Jane, rge TpubyHan AOCTATOYHO KOHCEpPBaTUBHO M
pe3Ko BbICKa3asiCs OTHOCUTENbHO MPUHATUSA prUCKa UCMOMHATL 065A3aTeNbCTBa B
YC/OBUSIX HenpeaBuAeHHbIX 0653aTenbCTB, yka3as: «Bam He cnegosasio 6biTb
HacToNIbKO TNynbIM, YTOOblI faBaTb abCo/0THble O6elaHnsa, 1 BaM NpuaeTca
3annaTuTb 3a CBO rynocTb» (Buckland, McNair, 1936, pp. 242—-243). CerogHs
rocygapctea 6epyT Ha cebs [ONONHWUTENbHble 0653arenbCcTBa Mo 3aluTe
WHBECTMUMIA HEe NO [/lynocTU, & OCHOBbLIBASAICb Ha OLEHKE BO3MOXHOCTEW,
KOTOpble [OMOSIHATENbHbIE TapaHTUM AafyT WX 3KOHOMWKE, U COOTHOCS 3TU
BO3MOXHOCTW C NOTEHLMa/bHbIMY prckamu. [pun BbIPpaXXEHNW BOSIM HA NPUHATME
p1cKa BaXXHO HeABYCMbIC/IEHHO CCDOPMYNMPOBATL MMEHHO Ty NO3ULMIO, KOTOpas
No3BOMIUT [OCTMYb >XEeNaemoro npasoBoro adcpekra. [ns 3toro, B Nepsyto
oyepedb, HeobXOAMMO YETKO pasrpaHnyiTb HamepeHue pacwmpuTb 06bem
OTBETCTBEHHOCTW, OCHOBAHHON Ha CTaHAapTe [O/HKHON OCMOTPUTENILHOCTU, W
HamepeHue 0TKas3aTbCA OT BO3MOXHOCTU CCbINATbCA Ha (POPC-MaXOpP Kak Ha
06CTOATENLCTBO, ncknovaoLlee NPOT1BONPaBHOCTb HapyLleHns
WHBECTULMOHHOIO 0roBopa.

59



3aknoyeHune

OTBeyass Ha OCHOBHOI MccrefoBaTenbCKUi BONPOC HACTOALEA cTaTbl — «B
Kakmx crlyyasix BOOPYXEHHbIA KOH(IMKT MOXET KBa/IM(hMUMpOBaThCA  Kak
popc-MaxXopHOe 06CTOATENbCTBO, WCK/OHaloWee MPOTMBOMPABHOCTL» —
MOXHO 3aK/4nTb, YTO BOOPYXEHHbIA KOHIMKT cnocobeH npuobpeTaTb
XapakTep Takoro 06CToATeNbCTBa /IMLLb B UCK/OUUTENbHBIX C/yYasX, Korga OH
[enaeT UCMOSIHEHNE KOHKPETHOrO 06513aTe/lbCTBa MaTeprasibHO HEBO3MOXHbIM
M Npu 3TOM He OCTaBNSET rocyfapcTBy peasibHON asibTepHaTVBbl NOBEAEHNS.
Onpegensiollee 3HavyeHMe MMeeT He cam PakT BOVHbI MM NPaBOMEPHOCTb
NPUMEHEHNS CW/Ibl, & €e KOHKPETHOe BO34eicTBMe. 3TO BO3AENCTBUE [0/KHO
6bITb HENpeaBUAMMbIM IMO60 HENPEOAOIMMbIM UMEHHO B TOI YacTu, KoTopas
chenana WCNO/IHEHME [JaHHOro o06s3aTenbCcTBa HEBO3MOXHBIM, @ TaKke
HaxoAuTbca BHe 3DPEKTUBHOIO KOHTPO/SA rocyaapcTaa. MNpu 3TOM peLuatoLLmm
chepxuBawowmm  (QakTOpPOM  OCTaeTcs  OTCYTCTBME  0BYCMOBMEHHOCTM
HEBO3MOXHOCTU TMOBEAEHVEM Ccamoro rocygapctea. Ecnv HeBO3MOXHOCTb
cTana cnefctevem BblGbopa rocysapcTBOM OMpPefesieHHON MOAEeNV NoBeAeHUS,
a TakkKe HOPMaTUBHbIX PELUEeHW i WM BOEHHbIX [AEACTBUA, CcoaepXalumx
BOJIEBOI 3MIEMEHT, BO3MOXHOCTb CCbIJIKM Ha (QOpc-MaXop, Kak npaswno,
ucknvaetcs. Kpome TOro, 3awmta He MNPUMEHSIETCH, €CNU rocy4apcTBo
HeABYCMbIC/IEHHO MPUHANO Ha Cebs PUCK COOTBETCTBYIOLUMX OOCTOSITENLCTB.
BoeHHble 0roBOpKM O KOMMNeHcauum yulepba camv no cebe He 03Ha4arT 0TKas3
OT oopc-Maxkopa B OTHOLUEHUWN HapyLUeHW UHbIX 06A3aTeNbCTB, €C/IN TONbKO
Takoi OTKa3 MpsIMO He BbIpaxeH. Takum obpasom, DOPC-Maxop B YC/I0BUSAX
BOOPYXEHHOTO  KOH(p/IMKTa OCTaeTcA Y3KMM WU CTPOro  MPOBEPSEMbIM
OCHOBaHUEM [/19 OCBOOOXAEHNS OT OTBETCTBEHHOCTW, MPUMEHUMbIM NIULLL NPK
[l0Ka3aHHOCTM BCEX €ero 3/1eMeHTOB. /1 XOTS Hasimume 3TOr0 OCHOBaHUS JaeT
rocygapcTBy HEKOTOPbIE BO3MOXHOCTW, CTPOTME pamKu ero NpyMeHeHUst BKyne ¢
0CBOOOXEHMEM OT OTBETCTBEHHOCTM 3a HapylleHWe, HO He 3a KOMMEeHCcaLmio
ybObITKOB, CTaBAT (DOPC-MAXOP Ha MOCMEAHIO JIMHWMKD OOOPOHbI OT WCKOB
WHBECTOPOB.
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AHHOTauuA

Yactb 3 ctarbn 46 KoHCTUTyUMM Poccum rapaHTUMpyeT KaaoMy npaBo Ha obpalleHue B
MEXIoCylapCTBEHHbIEe OpraHbl MO 3alWuTe npas YesnioBeka, €ecnu ucyepnaHol Bce
[OCTYMNHblE BHYTPUIOCYAapCTBEHHbIE CPeACTBa NPaBOBOIi 3aluTbl — MPaBo, KOTOPOe Ha
npoTskeHun Gonee [ABYX [AeCATWNETWIA accouuMupoBasioch [/laBHbIM  06pasoM C
BO3MOXHOCTbIO 06paLleHust poccusiH B EBponeiickuii Cya no npaBam yenoseka (ganiee —
ECNY). Mocne npekpauweHus yyactns Poccun B CoeTe EBponbl peanusauns 3Toi
KOHCTUTYLIMOHHOM rapaHTmn 6yATo Obl «NOBUCA B BO3AYXE»: C OAHOV CTOPOHbI, padkaaHe
JIMLWEHbl AOCTyna K MOMHOLEHHOMY MexyHapogHOMY CyAy, a C ApYroi — COXpaHsieTcs
BO3MOXHOCTb OOpalLeHNs B MHble MeXayHapoAHble, HO KBasucynebHble opraHbl, Takue
Kak npaso3awutHele opraHel OOH 1, noTeHumasbHO, Komuceus no npasam yesioBeka
CHI. XoTA 3aTM MexaHu3Mbl He NpeacTaBnsAloT COo60/ pPaBHOLEHHON anbTepHaTVBbI
EBponeiickomy Cyay — HW NO I0pUANYECKON NPUPOAE, HU MO YPOBHIO NHCTUTYLIMOHAIbHOW
npopaboTaHHOCTK, HU N0 3EKTUBHOCTU UCMONHEHUS peLueHuii, — yyacTtue Poccun B
HMX OCTaeTcA MPUHLMMNNaIbHO BaXKHbIM A1 06ecneyeHns 3awuTbl PyHAaMeHTaIbHbIX
npas ee rpaxgaH. B HacTosAwem wccrnefoBaHUM aBTOPbl aHaIM3UPYHT, MNoYeMy
MexaHn3Mbl OOH 1 CHI He MoryT cTaTb MOSTHOLEHHOR «3ameHoli» ECMY nomumMo yxe
nepeyncrieHHbIX OBCTOATENBbCTB, a Takke 0603HaYalT BO3MOXHbIE MYTU YKpPEneHus
COTpyAHMYecTBa C MeXAyHapoAHbIMWU oOpraHaMmy U1 MOBbIWEHNA pPe3ynbTaTUBHOCTU
B3aumogencTeusi ¢ HuMm. Ocoboe BHUMaHue B paboTe yaeneHo HepeLLeHHbIM Bornpocam,
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CBsi3aHHbIM C Hacneguem ECIMY, koTopble COXpaHAT akTyaslbHOCTb /151 OTeYECTBEHHOW
npaBoBOI HayKW1, HECMOTPS Ha BbIXOA, CTPaHbI 13 lopucaukunm Esponeiickoro Cyaa 6onee
yeTblpex NeT Hasag. ABTOPbl NMPUXOASAT K BbIBOAY, YTO MEXAyHapOAHble MeXaHW3Mbl
3aWuThl NpaB YenoBeka [oKa3a/im CBOK BaXHOCTb M 3(PPEKTVBHOCTb A1 POCCUIACKON
NnpaBoOBO CUCTEMbI, BbICTYNas K/IHYEBbIM BHELUHUM 3/IEMEHTOM rapaHTMpOBaHUs
KOHCTUTYLMOHHBbIX npaB. B 3TWX YCnoBusIX pas3BUTME U YKPEMJIEHWE OCTaBLUMXCS
albTEepPHATUBHBIX MEX/AYyHapoAHbIX NpoLeayp NPeAcTaBsieTCss He TOJIbKO XesaTesbHbIM,
HO U HEOGXOAMMBIM AN NOSIHOLEHHOW peanu3auuy KOHCTUTYLMOHHOW rapaHTum foctyna
K MeX/yHapoAHbIM CpeAcTBaM NpaBoBOi 3aLLUThI.

KnroueBble cnoBa: mexayHapogHas sawmTa npas 4enoseka, EBponeiickuii Cyg no
npaeam 4enoBeka, [0roBopHble opraHbl OOH Mo npaeam 4enoBeka, Npaso Ha obpalleHve
B MeXrocyfapcTBeHHble opraHbl, KommteT OOH no npasam yesioBeka

AOna untuposaHus: JIyHés A. A., JlenéxvH H. A. MexayHapoaHas 3almuTa npas YesoBeka B
Poccun nocne Bbixoga u3 CoseTa EBpOMbl: BO3MOXHOCTU W Npeferbl a/ibTepHATUBHbIX
MexaHu3MoB. JKypHas BLID no mexoyHapooHomy npasy / HSE University Journal of
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Abstract

Article 46(3) of the Constitution of the Russian Federation guarantees everyone the right
to apply to inter-State bodies for the protection of human rights if all domestic remedies
have been exhausted. For more than two decades, this right was primarily associated with
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the ability of Russian citizens to apply to the European Court of Human Rights (hereinafter
— ECHR). After Russia ceased to participate in the Council of Europe, the implementation
of this constitutional guarantee has been left «up in the air»: on the one hand, individuals
have lost access to a full-fledged international court, and on the other hand, they may still
apply to quasi-judicial international bodies, such as the UN human rights bodies and
potentially the CIS Human Rights Commission. Although these mechanisms do not
constitute an equivalent alternative to the European Court — neither in terms of their legal
nature, nor in their level of institutional elaboration, nor in the effectiveness of the
implementation of their decisions — Russia’s participation remains fundamentally
important for ensuring the protection of the fundamental rights of its citizens. In the present
study, the authors analyse why the UN and CIS mechanisms cannot become a full
“replacement” for the ECHR, beyond previously noted factors, and also indicate possible
ways of strengthening cooperation with international bodies and enhancing the
effectiveness of interaction with them. This study places special emphasis on the
unanswered questions concerning the ECHR's impact, which remain relevant for Russian
legal scholarship despite the country’s withdrawal from the jurisdiction of the European
Court more than four years ago. The authors conclude that international mechanisms for
the protection of human rights have demonstrated their value and efficiency within the
Russian legal framework, acting as a key external element in guaranteeing constitutional
rights. In these conditions, the development and strengthening of the remaining alternative
international procedures appear necessary and desirable for the complete fulfilment of the
constitutional guarantee of access to international remedies for the protection of rights.
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BBefeHWe: MpaBo pPOCCUSIH Ha o6palleHVe B MEeXrocyapCTBEHHbIe
opraHbl No 3alLMTe NpaB YenoBeKa, rapaHTMPoBaHHOe KoHCTUTYLMei

Xota KoHctutyumsi Poccum (ganee Takke — KoHCTUTYums) hopmasibHO
coxpaHsieT MPUHLUUNNasTbHYIO OTKPLITOCTL — MeXAyHapogHoMy npasy (J/lnxayes,
2025, c. 69), B nocnegHee pAecATueTME MPOCAEXUBAETCA TeHAEHUUS K
CBOpPauMBaHMIO MONUTUKA B3aUMOAENCTBUA C MEXAYHApPOAHbIMWA WMHCTUTYTaMMu,
4YTO NPOSBNSETCA B AENCTBUAX poccuiickmx Bnactei (MapoukuH, 2023, c. 30).
Tak, B 2020 rogy B ctarbl 79 n 125 KOHCTUTYUMM OblIM BHECEHLI NMONPaBKU,
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Jonyckawlime HEeWCNosSIHEHWE peLUeHWt  MeXroCy4apCTBEHHbIX OpraHos, B
cnydae ecnu ux npotmeopeume KOHCTUTYLMU YCTaHOB/IEHO KOHCTUTYLMOHHBLIM
Cypom Poccuiickoii ®epepauymmn (ganee — KoHCTUTyumoHHbin Cyg). BmecTe ¢
TEM WHble «MEXAYHAapOAHO-OPUEHTUPOBAHHbIE» NOMOXEHUA KOHCTUTYLMMK,
cofepxallmecs NpenMyLeCTBEHHO B raBax 1 1 2, I3SMEHEHW He npeTepnenu.
O6bACHAETCA 3TO, OfHAKO, HE CTO/IbKO >Ke/laHWEM COXPaHUTb WMEHOLLYHCA
pefakuuio, CKOMIbKO 0COObIM  «HE3bIO/IEMbIM»  KOHCTUTYLMOHHBIM  CTaTyCOM
NOSIOXEHUIA 3TUX rnast.

B KOHTEKCTe 3awuTbl NpaB YenoBeka ocobas posib NPUHALNEXUT He TOSbKO
yactu 4 ctatby 15 KoHCTUTYUMK, 3aKpensisoLwel NpuoputeT MexayHapoaHbIX
[0roBOpOB Hafj, HalMoHas/IbHbIM 3akoHoAaTenscTBoM (McnonuHos, 2017, c. 74),
HO n cTatbe 17, OTKpbIBaKLEA rMaBy 2 O npaBax M cBobogax 4vesioBeka U
rpaxgaHuHa, a takke yactn 3 crarb 46 KoHcTutyumu. Tak, yactb 1 ctaten 17
ycTaHaB/IMBaeT, YTo npasa 1 cBo604bl B Poccum NpusHatoTcs B NepByto ovepesb
COrnacHo c 06wenpu3HaHHbIMK MPUHUMNAMA M HOPMaMn MeXAyHapOoAHOro
npasa, OTBOAS KOHCTUTYLMOHHBLIM MOMOXEHUAM MOYETHOE BTOPOe MecTo. JTa
pefakumsi — He ynylleHvne aBTopoB KOHCTUTYLMK, @ UX OCO3HaHHOe peLleHne?.
Kak oTmeuvaet A. W. Kosnep, npu pa3pabotke KOHCTUTYLMN «NPaBO3alUTHbIV»
pasgen 6bin genernpoBaH NMbepasibHO-AEMOKpPATMYECKON Fpynne y4acTHUKOB
KoHCcTUTYumnoHHoro cosewaHus (Koenep, 1996, c. 23—-34), yto npegonpeaenvno
OpVEHTaUMI0 Ha HOBYK MpaBO3aLLMTHYIO Mapagurmy 1 OTpbIB OT COBETCKOW
naeonorm4yeckom Tpaguuun, npu3HaBaBsLLei TONbKO obpeTeHHble
(oKTpoVpOoBaHHbIE) NpaBa rpaxaaH.

Ewe oavH cmenbii M BecbMa MNPOrPECcCHBHbLIA LWar pa3paboTunkoB
KoHCTUTYuMmn — 3akpenneHne B Yactu 3 ctarbm 46 npasa Kaxaoro obpatarbcs
B MEXIoCy[apCTBEHHbIE OpraHbl MO 3aliuMTe npaB U CBOOOJ, YenoBeka, ecnu
ucuepnaHbl BCE VMEHLMECH BHYTPUroCyJapCTBEHHbIE CpencTBa NpaBOBOi
3alWnTbl. ITa rapaHTus, paspaboTaHHas no aHanoruy co ctatbsmn 13 («Mpaso
Ha adhekTMBHOE CpeAcTBO MpaBoBOW  3awmTbi») K 35 («YcnoBus
npuemnemoctn») EBponeickoii KoHBEHUMM O 3awute npaB uYenoBeka W
OCHOBHbIX cB0o60f4 (panee — EKIMY, KowBeHuus) (Kosnep, 2019, c. 12),
oTpaxasia cTpemneHne Poccuy MHTErpvMpoBaTbCs B €BPOMeiickoe npasBoBoe
NPOCTPaHCTBO U NOATBEPAMTb  FOTOBHOCTb  NPU3HaTb  HOPUCOMKLUMIO
MeXZyHapoAHbIX OpraHoB, npexae Bcero EBponeiickoro Cyga no npasam

Cratba 135 KoHcTUTyumm P® ycTaHaBnuBaeT, 4TO nonoxeHus rnas 1, 2 n 9 He MoryT 6biTb
nepecMoTpeHbl ®eaepanbHbiM  CobpaHuem. [ns uX u3MeHeHus Tpebyetca nogaepxka
3/5 ronocos napriaMeHTapueBs, Nocse Yero cosbiBaeTcs KoHCTUTYLMOHHOe CobpaHme. OHO MoXeT
60 MOATBEPANTb HEU3MEHHOCTb KOHCTUTYuuu, 6o pas3paboTaTb HOBbI MPOEKT, KOTopbIi
npvHMmaeTcs 2/3 ronocos CobpaHns NN BbIHOCUTCA HA BCEHAPOAHOE ro/10CoBaHue.

CM. nogpobHee 0 Auckyccum paspaboTumkoB CT. 17 poccuiickoit KoHcTtutyumm: (Jinxaves, 2020,
c. 38-40).
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yenoseka (ganee — ECMUY, EBponeiicknii Cya)®. XoTsa Bnepsble CTpaHa nogana
3aaBKy Ha BcTynneHue B CoseT EBponbl B 1992 rofy, BONpPOC O ee BXOXAEHWUW B
«06lLLeeBponelicknii oM» 06CYXAancs elle B Mo3fHWiA coBeTckuii nepuop’.
[aHHas rapaHTua Bbirnsgena 0Co6eHHO HOBATOPCKOI B KOHUe 1980-x — Havasne
1990-x rofos, korga WHAMBMAya/lbHble 0bOpalleHnst B €BpONelickne opraHbl
TONbKO HabupasiM MOMYyNsSPHOCTb WM He CTa/M OOGLLENPUHATON NPaKTUKOWA.
HecMoTpsa Ha OTCyTCTBME abCOMKOTHOW YBEPEHHOCTW B CKOPOM BCTYM/IEHWUM
Poccun B opraHmsayuto  (DHTMH, 1996, c. 100), paspaboTumkm counm
HEO6X0AMMbIM 3aKPenUTb 3TO MPaBO Ha KOHCTUTYLMOHHOM YPOBHE®. X noaxop
Hallen oTpaXeHWe He TO/bKO B POCCUICKON KOHCTUTYyUMW, HO U B OCHOBHbIX
3aKoHax [Apyrux rocygapcts — ObiBwMX pecny6nnk CCCP, koTopble Takke
HamepeBa/InCb NpU3HaThL opucanKumio EBponeiickoro Cyaa®.

Mocne BcTtynnenns Poccun B CoBeT EBponbl 4yacte 3 crartbn 46
KoHCTUTYUMK CBA3bIBAUIM NpPex/e BCEro C BO3MOXHOCTbIO 06palleHns rpaxaaH
B ECMY. OpgHako Poccus npogosmkana COTPYAHUYECTBO M C  OpYrum
MeXAyHapoaHbIM MpaBo3alnTHbIM  MexaHmdmom — Komwutetom OOH no
npaesam 4vesnoseka (panee — Komwutet, KMY OOH), ropucoukLumio KOTOPOro no
paccMOTPEHUI0 NHAMBUAYaSIbHbIX Xanob CoseTckuii Coto3 npu3Han ewe B 1991
rogy’. Tem cambiM eBponelickasi cucTeMa 3alluTbl NpaB YenoBeka Gblna Ans
pOCCUSH HE eAVHCTBEHHOW 1 Aaxe He nepsoii. Mpu aToM KomuTeT, kak 1 gpyrue
forosopHble opraHsl OOH Mo npasam 4enoseka, He ABNAETCA MeXAyHapoaHbIM
CyAoMm stricto sensu, YTo, Ha NEePBbIA B3rNA4, MOXET NOCTaBUTb MO COMHEHME
30(PEKTUBHOCTb rapaHTUM CyAe6HOI 3alumTbl NO cTaTbe 46 KOHCTUTYuUmMKU. XoTs

3 Mo 3amevaHuno T.T. MopLyakoBoii, masa 2 KoHcTuTyuumn P® o npasax u cBo6ogax 4enoseka u

rpaxaaHuHa 6blna ocHoBaHa Ha nonoxenusx EKMY. 3To nossonunno Poccun nprcoeanHUTbes K

CoBeTy EBponbl, Tak kak ee KOHCTUTYyLUMS yxe copepxasa BHyLUIMTE/bHbI NepeyeHb npas U

cB060f, OTBEYatOLLMIi MeXayHapoAHbIM cTaHgapTam (Mopuyakosa, 2016, c. 182).

Wctopus  yuyactmsi  Poccuiickoii  ®epepaummn B CoBeTe EBponbl. CaWlT  [OCTOSIHHOrO

npeacraBuTeNnbCcTBa Poccwuiickoii Penepaumn npu CoseTe EBponbl:

https://coe.mid.ru/istoria-ucastia-rossii-v-sovete-evropy.

5 TlpumeyatesnbHO, YTO B OTHOWEHUM 4YacTu 3 cTaTbi 46 BeHeumaHckas KOMUCCWSI OTMETWNA:
«[x]oTs1 3TO NONOXEHVE ABMAETCA HOBATOPCKNM ¥ MPOrPECCUBHBIM MO AyXy, 6b1710 Obl pa3ymHee He
BK/tOYaTb ero B TeKCT KOHCTUTYLMM», MOCKOMbKY «3TOT [AeNuKaTHbIi BOMpoC perynnpyercs
HenocpeACcTBEHHO CcamMMMK  MexXAyHapoAaHbIMU  foroBopamu»  (3akoyveHne BeHeuwmaHckomn
Komucewum..., 2018, c. 33).

6 Cwm., Hanpumep, 4. 2 CT. 61 KoHcTuTyumu Pecny6nukun Apmenus 1995 roga («Kaxablii B
COOTBETCTBUW C Mex[yHapoAHbIMX [oroBopamMn Pecny6nnkn ApmeHusi MMeeT npaso Ha
obpalleHve B MexXyHapogHble opraHbl MO 3aluTe npas W CBO6GOA YesioBeka C MPOLUEHWEM O
3alMTe CBOMX NpaB M CBOGOA»); Y. 3 CT. 55 KOHCTUTYUMKU YkpauHbl 1996 roga («kaxkaplii umeet
npaBo Nocsie UCMO/Mb30BaHWS BCEX HALMOHasIbHbIX CPeACTB NPaBOBON 3alyTbl 06paLLATLCS 3a
3auToli CBOMX MpaB 1 CBOGOZ, B COOTBETCTBYIOLLME MEXAYHAPOAHbIE CyAeBHbIe yUpexaeHns um
B COOTBETCTBYIOLLME OpraHbl MeXAyHapogHbIX OpraHu3auuii, YeHOM WU yHacTHUKOM KOTOPbIX
SABNAETCA YKpanHa»).

7 TMoctaHoBneHue BepxoBHoro CoBeta CCCP oT 5 uons 1991 r. Ne 2305-1 «O npusHaHwu
KomneTeHumMn KomuTeTa no npasam 4esioBeka B COOTBETCTBUM CO cTaTbeit 41 MexayHapogHoro
nakTa 0 rpaxaaHCkux W MonuTUYeckux npasax». Begomoctn CHA n BC CCCP. 1991. Ne 29.
CT. 843.
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pelleHnss [OOrOBOPHbIX OpraHoB ()OpMaslbHO HOCAT PeKOMeHAATesbHbI
Xapaktep v He 06nagatoT 06a3aTebHON PUANYECKOW CUON, 3TO HEe O3HaYaeT,
YTO WX WrHOPUPOBAHWE He NPOTMBOPEUYUIo Obl AOBPOBOMBHO MPUHATHIM
rocyfapcTBOM MeXAyHapofHbIM o06s3aTenisctBaM (ABTOHOMOB, 2013, c¢. 93).
Bonee Toro, B 2012 rogy KoHCcTUTyumoHHbI Cya npusHan: coobpaeHms KMY
OOH o0 HapyweHun npaB 4YesioBeKka MOIYT C/IYXWUTb OCHOBaHvWeM [Ans
nepecmoTpa Aena poccuitckumm cyilaMu no HoBbIM 06CTosITENbCTBaM®.

Ha npotskeHuyn noutu TpuauaTh et AeATeSbHOCTb MpaBOo3alLUTHBLIX
opraHoB cuctembl OOH ocTtaBanacb B TeHuW EBponelickoro Cyga: WX akTbl
3HAUUTE/IBHO  peXe  aHa/IM3MPOBA/INCb  OTEYECTBEHHOW  OOKTPUHOW  1©
NPUMEHANNCL cygamu Ha npaktuke. Ho nocne Bbixoga Poccun n3 Coseta
EBponbl B 2022 rofly UMEHHO 3T MeXaHU3Mbl NPUo6penn ocoboe 3HaveHve B
KayecTBe €AMHCTBEHHOW asiTePHATUBHON CUCTEMbI MeXAyHapoAHONM 3alunTbl
npas. OAHOBPEMEHHO akTya/m3uMpoBasiacb M UAEeA CO3[aHMsA HOBOro, a
TOYHEE — BO3POXAEHUS 3abblTOT0 CTaporo PervoHasbHOr0 MexaHusMa B
pamkax Copgpyxectsa Hesasucumbix [ocygapcts — Komwuccum no npasam
yenoseka CHI (gmanee — Komwuceusa CHI). B atux ycrnosusix uccnenosaHve
KOHCTUTYLMOHHOW rapaHTuK, 3aKpenieHHoW YacTbio 3 cTatbk 46, npuobpeTtaeT
0CO0OYI0 aKTyaslbHOCTb W TpebyeT MepeocMbIC/IEHNS €€  COoAepXaHus 1
MPaKTUYECKOro 3Ha4eHNs B HOBbIX MOJIMTUKO-MPAaBOBLIX peasnaX.

1. EBponeiickuin Cyg n Poccus: pasoLwwnmncb, HO He NPOCTUINCH

3akpenneHHas B ®3 «O npekpalleHnn AeincTevs B OTHOWeHWM Poccuiickoit
depepaummn MexayHapoHblx gorosopos CoseTta Esponbl» no3uuums Poccuun
3aknyaetcad B Tom, 4To EKMY npekpatuna ceBoe [eiicTBME B OTHOLLEHWM
Poccumn 16 mapTa 2022 roga. OpgHako nosvums Esponeiickoro Cyga coctouT B
TOM, 4TO ydacTue Poccum B EKIMY 3aBepwmnoch 16 ceHTsops 2022 ropa’.

B uactHoctn, B OnpegeneHun ot 28 uioHA 2012 r. Ne 1248-O, cBA3aHHOM C WCMOJIHEHUEM
coobpaxeHnin Komuteta OOH no npasam uyenoseka, KOHCTUTYUMOHHbIA Cya npsMo CBA3a
npaso, rapaHTWpoBaHHOe 4acTblo 3 cTaTbu 46 KoHCTUTyuum P®, ¢ 06s13aHHOCTbLIO rocydapcTsa
a/leKBaTHO pearnpoBaTh Ha pPeLleHns MexayHapoaHbIX MPaBo3alLMTHbIX opraHoB. Cyf ykasas, YTo
Poccuiickasa ®efepaums «He BnpaBe YKIOHATLCA OT afeKBaTHOTO pearnpoBaHWs» Ha Takue
peleHns. VIHoe He TOMbKO NocTaBwio Obl NOA COMHEHWe cobntogeHne Poccreli NPUHATBIX Ha
ceba MexayHapoAHbIX 06A3aTenbCTB, «HO U 06eCCMbIC/IMBANIO Obl BbiTEKatolee U3 cTtarbu 46
(vactb 3) KoHctuTyumm Poccuiickoii  ®epepaumy npaBo  kakgoro obpawarbcs ... B
[MexayHapogHbIii opraH], ecnu ncyepnaHbl BCe MMEIOLMECs BHYTPUTOCYAapCTBEHHbIE CPeacTBa
npaBoBOi 3awwmTbi». CM. noapobHee: Onpegenenve KoHcTuTyumoHHoro Cypa Poccuiickoii
degepaunmn o1 28 moHA 2012 r. Ne 1248-O «[Mo xanobe rpaxgaHnHa XopolweHko A. A. Ha
HapyLLleH/e ero KOHCTUTYLMOHHbIX NpaB MyHKTOM 5 cTatby 403, yacTbio YeTBepToii cTaTbut 413 n
YyacTsMU NepBoii M nsATON cTatbum 415 YronoBHO-NpoLecCyasibHOrO Kogekca Poccuiickoit
Pegepauymn».

Resolution of the European Court of Human Rights on the consequences of the cessation of
membership of the Russian Federation to the Council of Europe in light of Article 58 of the
European Convention on Human Rights, 22 March 2022.
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MpeanonoxutenbHble HapylweHUs npas 1 cBo60s, 3aliyaeMbiXx KOHBEHLMEN,
COBEpLLUEHHbIE MNOC/Ie 3TOW AaThl, Y)Xe He nogsiexar paccmoTpeHunto ECMY.
Bmecte ¢ Tem B Cyde Npofo/mKaeTcs pacCMOTPeHMe Xanob, CBA3aHHbIX C
CO6bITMAMM, NpOM3OLLIEALIMMI A0 STON AaTbl: MO COCTOAHUIO Ha KoHew, 2025
roga OKoMo CemMu ThICAY TakuMx obpalleHuii npoTuB Poccum Bee elle oxuaatT
csoero paccmoTpenuna’®. Mo oueHke A. C.WcnonuHoea, «Cya C  ero
CErofHsILLHEA CKOPOCTbH 3aKOHYMT paccmaTpvBaTb POCCUICKME Xaobbl
TONLKO K KOHUY 2020-x rogoB»™, npu atom cama Poccuiickas ®egepaumsi He
NpUHUMaEeT U1, N0 BCel BUAUMOCTW, He O6yaeT npuHUMaTb YyvacTus B
paccMOTpeHUn aTux Aern.

Bbixog, Poccun 13 Coseta EBponbl 1 nocnegytowas geHoHcauns KoHseHuun
O3HameHOoBaNn GecnpeLefeHTHbIN NOBOPOT BO B3aMOAENCTBMN POCCUICKOTO 1
€Bponenckoro npasonopaakos. OAHAKO 3TOT UHCTUTYLMOHA/bHBIA pa3pbiB He
npuBen K HemMeA/IeHHOMY MCYE3HOBEHUIO CHOPMUPOBAaBLLENCA 3a AeCATUIETUSA
CUCTEMbI 3aWuMTbl NPaB YenoBeka. HanpoTus, HaYasICA C/IOXHbIA NepPeEXOaHbIiA
nepvog, QA8 KOTOPOrO  XapakTepHa  YycToiiumBasi  KOM/IM3MS  MeXAay
coxpaHsiowelica topucgukumeli Eponeiickoro Cyga no Tak HasblBaeMbIM
«CTapbiM [enaM» W HOBOW NpaBONPYMEHUTENbHON MpakTukoin B Poccun.
AHanus cknagblBalLWeica cutyauum MO3BOMSIET BbIAENUTb ABa K/IHYEBbIX
BEKTOpa pasBuUTUA: BO-NMepBbIX, 3Bonunio nogxogos ECMY Kk onpegeneHunio
npefenoB CBOEN KoMNeTeHLu B OTHOLLEHUM Aen NpoTMB Poccun n, BO-BTOPBbIX,
TpaHcopMauuio NPaKTUKM POCCUIACKNX CYL0B.

Kak yxe oTtmewyanocb, ECMY npogomkaeT paccmatpmBaTtb Xasobbl,
nofaHHble npotMe Poccun fo 16 ceHTA6ps 2022 roga, B 06bIYHOM MOpPSAKeE.
Bonbwasn Manara B nocTtaHoBNeHWM no geny Fedotova and Others v. Russia
nogreepauna, 4to Cyf, CoXpaHseT opUCAMKLNIO B OTHOLLEHUW npeanonaraembIx
HapyLLEHW, UMEeBLLUMX MECTO A0 YykasaHHol Aatbi*?. B To xe Bpemsa ECMY
NPSIMO yKasaJsl, YTo Xasio0bbl Ha AeincTBua unn 6esgeicTene, MMeBLUME MECTO
nocre 3TOW pgatbl, He noAnafjawT Moj €ro pUCAVKUMI0 U noanexar
OTK/IOHEHWD B COOTBETCTBUM €O cTatbelr 35 KoHBeHuun. Tak, B pgene
KasyceBa'®, ocnapmeaBLLero ykas o «4acTUYHOi Mo6umsauum» ot 21 ceHTabps
2022 roga, »anoby OTKIOHUAW, NOCKO/IbKY OCNapuBaeMblii aKT 6bisT MPUHAT yXe
nocsie npekpatieHuma yyactua Poccum B KoHBEHLMN.

© Annual Report 2025 of the European Court of Human Rights. Council of Europe:
https://www.echr.coe.int/annual-reports.

% WcnonuHoe, A. C. (2022, 17 wuioHsi). Jlorvka BOEHHOTO BpPEMEHW: heaepasibHblii 3aKoH O
HeucnonHeHun pewenunii ECMY. Zakon.ru.
https://zakon.ru/blog/2022/06/17/logika_vojny_federalnyj_zakon_o_neispolnenii_reshenij_espch.

2 ECtHR. Fedotova and Others v. Russia [GC], Applications nos. 40792/10, 30538/14 and 43439/14,
judgment of 17 January 2023.

13 ECtHR. Pivkina and Others v. Russia, Application Ne 59532/00, judgment of 6 June 2023. § 14.
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B oTHoweHun xanob Ha HapylleHus, UMeBLUMEe MEeCTO A0 Bbixoga Poccun
us-nog topucamkumm ECIMY, HO no KoTopbiM cyaebHble pasbupaTesibcTBa Ha
HaLMoOHaNIbHOM  YpOBHE MNPOAO/HKa/MCb WM Oblav  3aBeplueHbl  nocrne
16 ceHTabpa 2022 ropa, EBponeiickuii Cya onvpaeTcss Ha YCTOSIBLUYHOCSH
NpakTuKy NpUMeHeHus ratione temporis. B ee 0CHOBE NEXUT NPUHLUUM, COrMlacHO
KoTopomy ropucankuma Cyga onpefensercd MOMEHTOM nNpegnonaraemoro
HapylleHWsl, a He AAaToil OKOHYaHWsi BHYTPEHHEro cyaeGHoro npoueccal, uto
OblN10 OTPaXXEHO B pelueHun no aeny Pivkina and Others v. Russia. OgHako u3
3TOr0 npasuia CyLecTBYeT BaXHOe WCK/4YeHne, Kacawlleecsa xanob Ha
HapylweHne npaBa Ha cnpaBefMBoe cype6Hoe pasbuparensctBo (ctatbsa 6
KoHBeHuuu). MoCKoNbKy B Takux ciydasx npemeToM Xasiobbl ABNSeTca cam
cynebHbIii npouecc, ANna uenei ratione temporis KHYEBOE 3HAYEHME UMEET
JaTta BbIHECEHVA WTOroBOTO peLUeHNs HaLVOHaslbHbIM CYAOM, 4TO 6bI10
NoATBEPXAEHO, B YAaCTHOCTH, B pellueHun no aeny Klimentyev v. Russia®®.

Takoli noAxopd, WCKYaeT ANsa rocy4apcTBa-OTBETUMKA BO3MOXHOCTb
n3bexarb OTBETCTBEHHOCTM 3a paHee [ONyLEeHHble HapylleHusa nyTem
3aTArMBaHUS  BHYTPEHHUX MpoOUeayp WM  O4HOCTOPOHHER AeHOoHcauumm
KoHBeHuun. Kpome Toro, ECMY HanoMHWA 0 CBOEl K/IH4YeBOi ponv B cucteme
3almMTbl MpaB, COCMaBLUKMCb Ha TO, YTO «CNoco6HOCTb Cyaa onpeaensTb CBOK
COBCTBEHHYH HOPUCAVKLMIO MMEET OCHOBOMONAaratwLee 3Ha4YeHe 4159 CUCTEMbI
3alnThI, npeaycMOTPeHHOM KoHBeHLueli»'s. Cya noayepKHyn:
npucoeamHMBLUNCE K KOHBEHUMW, rocygapcTBa-y4acTHUKM MPUHANN Ha cebs
0653aTeNibCTBO  CO6MOAATL HE TOMIbKO €€ OCHOBHble, HO W NpouedypHble
NOMIOXEHWs, BKNOUYasA cTaTbio 32, KOTopas HafesnsieT ero UCKIYUTeNIbHbIMU
NOMHOMOUYUSIMM MO Pa3peLLEeHnto CNOPOoB O CBOEN opucankuum. Takum o6pasom,
Cyn npAMO Yykasasl, 4TO ero HpPUCAUKUMA He MOXEeT OblTb OorpaHuyeHa
OOHOCTOPOHHMMK akKTamMu rocygapcrea. B yacTHocTM, 3TO OTHOCUTCH K
denepasbHOMY 3akoHy oT 11 untoHa 2022 roga Ne 183-93'7, koTopblli cTpeMuTca
orpaHnunTb opucavkunio ECMY ex post facto.

Poccusa, B CBOKWO oyepedb, 3akpenuna B MyHKTe 1 cTtatby 7 YNOMSHYTOro
defepasibHOTO  3akoHa MOMOXEeHMe O TOM, 4YTO nocTaHoBnieHna ECTY,
BCTynuBLUME B cu/y nocne 15 maprta 2022 roga, He noasexar UCMONHEHUIO Ha
ee Tepputopun. DopmMasibHO-IOPUANYECKM 3TO O3HaYaeT npekpailieHune
UcnonHeHns pelweHnii Cyga ¢ MOMeEHTa yBedOM/IeHMA O Bbixode Poccun uns
CoBeta EBponbl. OpHako Ha nNpakTUKe B POCCUICKOM MpaBonopsigke

4 ECtHR. Blecic v. Croatia, Application no. 2134/23, judgment of 29 July 2004.
5 ECtHR. Klimentyev v. Russia, Application no. 46503/99, judgment of 21 January 2023.
6 ECtHR Pivkina and Others v. Russia, Application Ne 59532/00, judgment of 6 June 2023. § 45.
depepasibHblii 3aK0H «O BHECEHWW U3MEHEHWIA B OTAEMbHbIE 3aKOHOAATE/bHbIE aKThbl POCCMiiCKOi
degepaumn 1 NpU3HAHWW YTPATUBLLMMU CUY OTAENbHBIX NMOMOXEHWU 3aKOHOAATESNbHbIX aKTOB
Poccuiickoii ®efepauumn» ot 11.06.2022 Ne 183-$3.
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coxpaHsieTcsl HekoTopas npasoBas HeonpeaeneHHocTb. OHa 06ycnoBneHa Tem,
4yTo BNIOTH A0 9 Aekabps 2025 roga (To ectb 6osee Tpex NeT ¢ MOMeHTa
BbIx0o4a) gencTBoBasio lMoctaHoBneHne MneHyma BepxoBHoro Cyga PO Ne 21
oT 27 voHA 2013 rofga, KOTOpOe MpeanucbiBasio CcyAaM YUnTbiBaTb MpaBOBble
nosvumn  ECIY, copepxawmecsa B OKOHYaTESIbHbIX  MOCTAHOB/IEHUAX,
BbIHECEHHbIX B OTHOWeHUn Poccun®®, Bonee Toro, BepxoBHblii Cya P®
npogo/mkaetr obpawarb BHMMaHue Ha nogxodbl ECMY B HekoTOpbIX
0600LLEeHNSAX MPaKTVKU U NPaBOBbIX MNO3ULKAX MEXAYyHapOoAHbIX 4OrOBOPHbIX
opraHoB', uTO CBMAETENLCTBYET O COXPaHSIOWEMCS METOO0TMYECKOM
BnsHUKM EBponeiickoro Cypa BONPeKW YCTAHOB/IEHHbIM 3aKoHOAaTe lbHbIM
orpaHnmueHnam?.

OTa no3vuMsa 0T4acTu Halwna oTpaxkeHwe n B cyaebHol npaktuke. Tak, B
MoctaHoBneHnn Ne 23-M24 ot 18 pekabpsa 2024 roga lMNpesunguym BC P
npu3Han [JonycTMMbIM BO30OHOB/IEHME YIO/IOBHOMO fAena no  3asiB/IeHU0
O. V. HukoneHko, nockonbky EBponelickuini Cya yCTaHOBW/T HapylleHue npas
HukoneHko Ao npekpauleHus feiicTBus KoHBeHUMU B OTHoweHun Poccuu®.
BepxoBHbii Cyf npsAMO cocnasicsa Ha noctaHosnieHve ECMY ot 16 deBpans
2022 ropga, nNpuv3HaB €ro  HOBbIM  OOCTOSITE/ILCTBOM,  MO3BOSISOLLMM
nepecMmoTpeTb Aeno. Tem cambiM 6bL10 NOATBEPXKAEHO, UTO peweHns ECMY,
BblHeCceHHble A0 15 maprta 2022 roga, nNpoao/mkarT UMETb Hpuguyeckoe
3HayeHne. B To xe Bpems 3asaBuTeNb N0 AaHHOMY Aeny cMmor fobuUTbCA NuLb
YaCTUYHOrO BOCCTAHOBJ/IEHMS CBOMX MpaBs, MOCKO/IbKY Ha TEKYLLU/i MOMEHT OH
NNLWIEH  BO3MOXHOCTW  MOJIYYUTb  MPUYMTAIOLLYIOCS eMy  CrpaBef/iMBYHo

8 MocTaHoBneHne MneHyma BepxoBHoro Cyaa P® oT 27 uioHa 2013 . Ne 21 «O npumMeHeHum
cyfamu obLeit topucaukumnm KoHBEHLUMM O 3alimTe npaB 4esioBeka WM OCHOBHbIX CBOGOA OT
4 Hosbps 1950 roga v MpoTOKONOB K Heli». CM. Takke lNocTaHoBneHune MneHyma BepxoBHOrO
Cyga P® ot 10 okTs6ps 2003 . Ne 5 (pea. ot 5 mapTa 2013 1.) «O npuMeHeHun cygamu obLuei
IOpPUCAMKLMN 0BLLENPU3HAHHBIX NPUHLMMOB U HOPM MeXAyHapOoAHOro npasa W MeXAyHapoaHbIX
noroBopoB Poccuiickoli @eaepaumn», ab63. 3 n. 10. YTpaTuam cuny Ha ocCHoBaHWUK MocTaHoBeHUs
MneHyma BepxoBHoro Cyna P® ot 9 gekabpsi 2025 r. Ne 33.

1  Cm. Hanpumep, BepxoBHblii Cypn Poccuiickoii ®efepauuu, YnpasneHue cucTematvsalun
3aKoHofaTenbCcTBa M aHanusa cyaebHoil npaktuku (2025). O606LeHe NPaKTUKA 1 NPaBOBbIX
no3unuuii OTAENbHbIX MEXAYHapOAHbIX [OroBOPHbIX 1 BHEAOrOBOPHbIX opraHoB OOH no sBonpocam
3almMThl Npasa nua He noAseprarbcs MNbiTKam, XECTOKOMY, 6eCUe0BEYHOMY WK YHUXKatoLWeMy
[OCTOMHCTBO 06paLLEeHUIo NY HakasaHuio [AHanMTuuecknii 063op], c. 111.

2 Takasi npaBoBasi [BOWCTBEHHOCTb HaxXOAUT OTPaXeHWe W B NYG/UYHbIX  3asBMEHUSIX
npefctasuteneit cyfebHoii BnacTu. Tak, HaYaslbHUK OTAeNa MexayHapoAHOro npasa YnpasieHust
cucTeMaTv3aumMy  3akoHofaTeNbCTBa U aHanusa cyaebHoil npaktuku BepxosHoro Cypa PO
B. /1. 3umHeHko B cBoeil nekuun 3 aekabps 2024 roga B PY[H ykasasn, 4To poccuiickme cynpbl
OTKPbITbI A/19 «KNACCUYECKOro, pasyMHOro 1 060CHOBaHHOMO MeXAyHapoAHOro npasa». OgHako Ha
BOMPOC O TOM, He MPOTMBOPEUUT NI OTKa3 OT MCMONMHeHWs peleHnidi ECMY, npuHATbIX nocne
15 maprta 2022 roga, npuvHUMny pacta sunt servanda, oH oTBeTUN, 4YTO Poccua ByaeT UCnonHATbL
TOMIbKO Te NOCTAHOB/IEHWSI, KOTOPbIE MPUHATHI [0 3TON AaTbl.

2 MocrtaHoBneHue [pesugnyma BepxoBHoro Cyga P® or 18 pgekabpsi 2024 r. Ne 23-M24
O6cTosATenbctBa: O BO30OHOB/IEHMM MPOW3BOACTBA MO YrONIOBHOMY Aeny BBWAY HOBbIX
06CTOATENbLCTB.
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KoMneHcauutio B pasvepe 1,5 Thic. €BpO. ITO CBfI3aHO C OyKBaslbHbIM
TO/IKOBaHMEM NyHKTa 3 cTatbn 6 degepasibHOro 3akoHa Ne 183-93, koTopbIii
ycTtaHoBWi, 4TO [eHepasibHasds npokypartypa P® ocyuwlectsnser Bbinaarbl
KoMneHcaumiAi no nocTtaHoBneHusim ECIMY, BbliHeceHHbIM Ao 15 mMapTa
2022 roga BKIHOUUTENBHO, TONBKO A0 1 AHBapsA 2023 roga. Mo Bcei BuanmocTy,
3aKoHogatenb nogpasymMeBasl, 4YTO B pamkKax YCTaHOB/IEHHOrO nepexofHoro
nepuoga 3asBuTenin O0/KHbI Obl/IN HE TO/IbLKO 06paTUTLCA B MeHMnpokyparypy,
HO 1 YCMeTb NOJTyYNTb AEHEXHYIO KOMMEHCALMIO.

Mpn atom B cutyauusax, Korga noctaHosneHua ECIY BbiHeceHbl nocrne
15 mapta 2022 roga, 3asdBUTENN MOBCEMECTHO CTa/IKUB&/IUCb C MOJSHbIM
OTKa30M OT UX UCMOJIHEeHUs. [TokasaTtesnieH, XoTa U HETUMWYEH, NPUMEp peLLeHns
TBepckoro paioHHoro cyga ropoga Mockebl OT 21 Aekabpsi 2022 roga®.
B faHHOM pelleHun cyq koHcTaTmpyeT: KOHBEHUMS npekpatuna cBoe AeicTere
B OTHowWweHun Poccun 16 ceHTsA6pa 2022 roga, YTO COOTBETCTBYET MO3ULMK
camoro ECMY un pacxogutcsa c¢ odmumasibHOl nosuumein Poccumn, n gaxe
LUMUTUPYET NOMTOXEHUE O TOM, YTO AEHOHCaLUs He 0CBOOOXAET rocyaapcTso OT
OTBETCTBEHHOCTM 3a Mpeablaylime HapylleHus. Kasanocb 6bl, hopMasibHbIM
OCHOBaHWEM [N15 O0TKasa B CrpasBef/MBOA KOMMNeHcauum Morna 6bl cTatb
npocTas ccbiika Ha deaepanbHblil 3akoH Ne 183-P3 B pamkax ycTosiBLlelics
npakTukn®, OgHaKo BMECTO 3TOr0 paiioHHbIA CyA, BbIXOAs 3a pamMku cyry6o
IOPUAMYECKO  aprymeHTaumu, nNpsMO  yBA3bIBAET BONPOC  WMCMNOSHEHUSA
MeXAYHapOAHbIX 0653aTe/IbCTB C «reOMoIMTUYECKON CUTyaumen» n «mepammu
NPOTUBOAENCTBNA yrpo3am», yTBepxaas, yto CoBeT EBponbl «npeBpaTuics B
CTPYKTYPY arpeccyBHOIO HacaxAeHusi HeonnbepasibHOro noaxogax. MogobHas
aprymeHTaums npeacTaBnAsieTCsi  HeoOblMHOW g CyAebHbIX  akToB U
OEMOHCTPUPYET  TeHAEHUMIO K BK/HOYEHUIO B MpaBoBOe 0OOCHOBaHWe
3/1EMEHTOB MONUTUKO-UAE0/IOTMYECKOTO ANCKYypca. B pesynbrate iopuanyeckuin
aHasIM3 oTyacTn ycTynaeT Mecto 6onee LWMPOKMM OLLEHOUYHbIM CYXAEHUSAM, YTO
MOXET BbI3blBaTb BOMPOCbI OTHOCUTENIbHO Y6EeAMTENbHOCTM U NPaBOBOMA
CTPOrocTv Nog06HOr0 060CHOBAHNS.

Bce xe cygam o6uweii opucavkuMm nNpyv paccMOTPEHWMU MOA06HBLIX Aen
cnegyer pyKOBOACTBOBATLCA [OelicTBYOLLMM 3aKoHO4aTeNbCTBOM —
pepepasibHbiMM  3akOHaMK Ne 183-®3 u Ne 180-93, a Takke y4yuTbiBaTb
no3vumio KoHctuTyuuoHHoro Cyaa, KOTopbIid B psae onpeaeneHunii nogTBepan

2 TBepckoit paitoHHbIN cya r. Mockebl PeleHue no geny Ne 2a-1450/2022 ot 21 gexkabps 2022 1.

2 CMm. Hanpumep: BopoHexckuii o6nacTHoit cyg Pewenve no geny Ne 33a-1626/2023 ot 21 mapTa
2023 r.; BepxoBHblii Cyn Pecny6nukm TatapcTaH. Cype6Hasi konnervs no agMUHUCTPATUBHBIM
nenam AnennsiunoHHoe onpegenerne Ne 33a-10326/2023 ot 16 mtoHsA 2023 1.
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KOHCTUTYLIMOHHOCTb 3TUX 3aKOHOB?. KOHCTUTYUMOHHbI Cypg ykasan, uTo
npekpaweHne uyneHctsa Poccun B CoseTe EBponbl 16 maprta 2022 roga
aBTOMaTMYECKM MOBMEKIO NPeKpalleHne aeicTenst EBponeinckoli KOHBEHLMN, a
dheaepanbHbI 3aKoHOAaTeNb 06M1aAa AMCKPELMOHHLIMWU NO/THOMOYMAMMW A5
YCTaHOB/IEHUSI  MEPeXOfHbIX  NpPaBWwIl U MpekpaweHnss  UCMONHEHUS
noctaHoBneHnii ECMY, BbIHECEHHbIX MOC/e 3TOW Aatbl. MMpumeyaTesnibHo, YTO
KOHCTUTYUMOHHBIA Cya usberaet NpsmMoi OLEHKU COOTBETCTBUSA AaHHbIX HOPM
yactm 4 cratbm 15 m 4yactm 3 crartbl 46 KOHCTUTyUMW, OrpaHnymMBasiCb
yTBEPXAEHMEM O NPaBOMOYHOCTM 3akoHogaTens. TakoW noaxod no3sosisier
yATU OT O0O6CYXAEeHWs BO3MOXHOW KOM/IM3MM  MEXOY MeXAyHapoAHbIMU
ob6s3arenscTBaMm Poccun U HaUMOHa/IbHLIM  3aKOHOAATENLCTBOM, CBefs
BOMPOC K pOpMasibHbIM acnekram npekpalieHnss OeiCcTBUS MeXAyHapoAHOro
Jorosopa.

B 10 Xe Bpemsa nosuuma KoHcTuTyumoHHoro Cyaa Bbi3blBaeT BOMPOCHI C
TOYKM 3peHVs 3awWuTbl MpaB 3asBUTENEN, Npexge BCero B 4acTu NpasBoBoOl
HeonpeAeneHHocTM cTatyca peuweHuii ECMY, BbIHECEHHbIX B MNEPEXOAHbINA
nepvog, U MexaHn3MOB 3allWTbl NPaB POCCUACKMX rpaxkaH Ha HauMOHa/IbHOM
ypoBHe. Hepeako npeactaBuTenn  npoheCcCUOHAsIbHOTO  IOpUANYECKOro
coobLecTBa  BbICKa3bIBAOT  MPeAnofiokeHne, 4To nocne  AeHoHcauuu
KoHBeHUMM KOHCTUTYLMOHHbIN Cyf, AKOObl He Brpase CCbIIaTbCA Ha NPakTUKy
ECMNY, nockonbky OHa 60Mblue He SIBSIETCA COCTaBHOW 4YacTbl MPaBOBOWA
cuctembl. OfHaKo npakTrka camoro KoHctuTyunoHHoro Cyga onposepraert aToT
Te3nc. Cyf HeOAHOKPATHO CCbIIa/ICA He TOJMIbKO Ha aKTbl PEKOMEHAATeNbHOro
XapakTepa, Takue kak BceobLliasa geknapaums npas yenoBeka 1948 roga, HO 1
Ha MOMIOKEHNA MeX[yHapoLHbIX [O0roBOPOB, y4yacTHWUEl KoTopbix Poccus
HUKOrAa He sABnsAnacb, HanpuMmep, Ha AMEpPUKaHCKYH KOHBEHLMIO O npaBax
yenoseka 1969 roga (Npu OGOCHOBAHWM TEHAEHUUW K OTMEHe CMEpPTHO
KasHM®). ITo NO3BOMSIET CcAenaTb BbIBOA, 4YTO HUUYTO He npensiTcTByeT
UCMONb30BaHU KOHCTUTYUMOHHBIM Cyaom npaBoBbiX no3vuuyii ECMY  kak
NCTOYHUKA NOHNMaHWS OBLLLENPU3HAHHBIX NMPUHLMMNOB N HOPM MEXAYHapOLHOro
npasa, 0CO6EHHO KOrAa OHW COAEPXKaT BbICOKME NPaBo3allUTHbIE CTaHAAPTLI.

Onpegenennsa KoHctutyuymoHHoro Cypa Poccuiickoii ®epepauun oT 27 pekabpsa 2022 T
Ne 3565-0; ot 25 anpens 2023 . Ne 1018-O; o1 31 oktsi6pst 2023 1. Ne 2748-0O; ot 30 HoA6pa 2023
r. Ne 3245-0O; o1 25 mioHa 2024 1. Ne 1731-0.
% MyHKT 4.1 Onpegenennst KoHcTUTyuymoHHoro Cyga P® oT 19 Hosbpa 2009 r. Ne 1344-O-P «O
pasbsCHeHMM nMyHKTa 5 pe3onioTUBHOW yacTu [locTaHosneHusi KoHcTuTyumoHHoro Cypaa
Poccuiickoii  ®epepauun ot 2 eBpans 1999 roga Ne 3-M1 no pgeny o npoBepke
KOHCTUTYLIMOHHOCTY nosnoxeHuii cratbun 41 n yacTtu TpeTbei ctatbn 42
YronosHo-npoueccyasibHoro kogekca PCOCP, nyHkToB 1 1 2 MoctaHosieHns BepxosHoro CoseTta
Poccuiickoii ®epepauym ot 16 mons 1993 roga “O nopsgke BBefeHWs B AelicTBMe 3akoHa
Poccuiickoii  ®epepauum “O BHECEHUM W3MeHeHuidi u aononHeHwin B 3akoH PCOCP “O
cypoycTpoiictee PC®CP”, YronosHo-npoueccyanbHblli kogekc PC®OCP, YronoBHblii  Kofekc
PC®CP un Kogekc PCPCP 06 agMMHUCTPATUBHbIX NpaBOHaPYLLEHNSX ».
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2. «BpeMsi n 6pems» g5 a/ibTePHATUBHLIX MEXaHWU3MOB

Bbixog, Poccun us-nog, topucamkumm EBponeiickoro Cyga He /MLWna POCCURCKNX
rpaxgaH [ocTyna K MexayHapoAHbIM MexaHu3mMaMm 3awmTbl npas. focysapcTeo
npofo/mkKaeT y4yacTBoBaTb B paboTe cemu [0roBopHbix opraHoB OOH no
npasam 4enoBeka, NpPU3HaBasi KOMMETEHLMIO YETbIPEX U3 HUX paccmartpuBaTb
VHAVBMAYya/bHble COO06LWEeHUs?®. Kpome Toro, Poccus Takke y4yacTByeT B
pa6ote CoBeta OOH no npaBaM 4enioBeka B cTaTyce Habnwogartens® u ero
cneumanbHbIX Npoleaypax, B YacTHOCTV B Paboueli rpynne no Npou3BOSibHbIM
3a/epxXaHnsiM, MHEHNA KOTOPOI MOTyT C/yXMWTb OCHOBaHWEM /15 nepecmoTpa
cyne6HbIX aen Mo HOoBbIM 06CTOSITENLCTBAM®. [MapannensHo poccuiickas
CTOpPOHa uHuuuMpyeT pa3sutre Komuccum no npasam yenoseka CHI, koTopas B
nepcnektmee OyAeT MNOMHOMOYHA paccMaTpvearb obpalleHns n3nYecknx
mu®. XoTa Bce 3TV opraHbl SIBMSIIOTCS He CyAe6HbIMU, a KBa3nucyae6HbIMU, Kak
yXe OoTMeyasiocb, Mo siornke KoHCTUTYyumMoHHoro Cyaa, 310 He npensTcTeyeT
rpakgaHam peasin3oBbiBaTb CBOK KOHCTUTYLIMOHHYIO rapaHTuio, 3aKpensieHHyo
B Yyactu 3 ctatbi 46 KOHCTUTyuun. BmecTe C TeM O4YEBUAHO, YTO MMEHHO TaKol
chopmat oTBevyaeT MHTepecaM COBPEMEHHbLIX POCCUIACKMX BriacTein: obpalleHuns
B 3TW OpraHbl nogawTcsa pexe, yem B EBponelickuii Cyd, a ux akTbl HOCAT B
OCHOBHOM peKkOMeHAaTesbHbIl, a He 06a3aTe/bHbIN XxapakTep, — B OT/In4ne OT
noctaHosneHnii ECIMY, 4yto co3gaeT BO3MOXHOCTM 4151 BbIGOPOYHOro u 60n1ee
TMOKOro X UCMONMHEHUS.

370 KomuTeT no npaeBam uyenoBeka, KOMUTET no nnkBuauun pacoBoii AUckpUMuHaLmm, Komutet
Mo IMKBUZALUMN JUCKPUMUHALMN B OTHOLLEHNW XEHLMH 11 KOMWUTET NPOTUB MbITOK.

CM, Hanpumep, uHdopmaumio o 61-it ceccun Coeta OOH no npasam yenoBeka Ha caiite MU,
https://mid.ru/ru/foreign_policy/humanitarian_cooperation/2082082.

Onpepenexne KoHcTutyumoHHoro Cyaa Poccuiickoii ®epepaummn ot 9 mioHst 2015 . Ne 1276-O
«O6 omkase 8 NPUHSMUU K pacCMOMPEHUI0 Xan06bl epaxdaHuHa Mamseesa [].B. Ha HapyweHue
€20 KOHCMUMYUUOHHbIX Npas nosiokeHussMu cmamsu 413 Y20/108HO-NpoyeccyaibHo20 Kooekca
Poccutickoli ®edepayuus.

B pepakumu Monoxexnnss o Komuccum no npasam yenoseka CHI 2022 roga ee KomneteHuus
ratione personae orpaHuyeHa (U3MHECKUMU fMLaMK U rocyaapcTBaMu, OAHaKo npoueaypa
PaccMOTPeHNsT MHAMBUAYaAIbHBIX U MEXrOoCyAapCTBEHHbIX 0OpaLLeHWil [0 HACTOALLEro BPEMEHU
He yTBepxAeHa W HaxoauTcs B paspaboTke cneumanbHoli paboueld rpynnbl. Ha 3acegaHum
Komuceun 5 gekabps 2025 roga o6cyxgancs npoekT MonoxeHns 06 ycnoBusix NpueMaeMocTy n
nopsfke paccMOTpeHus o6palleHuii, NpefycMaTpuBatoLLyii BO3MOXHOCTb PAcCMOTPeHUs Xanob
dhusnuecknx L, U rocyaapcte — ydvactHukoB KoHeeHuun CHI o npaBax uyenoseka. CornacHo
nyHkTy 14 npoekTa MNonoxeHusi, Komnccus He paccmartpyBaeT obpalieHusi husnyeckux nuu, ecnm
1) obpalleHne ABISETCA aHOHWMHbIM; 2) KacaeTcsi npasa, He MpefycMOTPeHHOro KoHBeHLmelk;
3)nogaHo B OTHOWeHWn rocygapctea CHIL, He nognucaswero KoHBeHuuio nn6o He
BbINOJHVBLLENO BHYTPUrOCYAapCTBEHHbIE MPOLeAypbl, NPeAyCMOTPEHHbIE MYHKTOM 15 MonoxeHns
o0 Komuccun (perynupyowym nopsgok obpalleHvs rocyaapcTB-y4acTHUKOB); 4) nogaHo 6e3
ncuepnaHnsa HauyoHa/IbHbIX CPeACTB 3aluThbl; 5) NoAaHO N0 UCTeYeHWU NATW N1eT C MOMeHTa
npeanonaraeMoro HapylueHusi; 6) nMbo ecny COOTBETCTBYIOWMIA BOMPOC paccMaTpyuBaeTcs uam
paHee paccmaTtpuBasiCsi B pamkax WHON npoleaypbl MexayHapoAHOro pasbuparenscTBa wau
yperynupoBanusi. Cm. nogpo6Hee: https://e-cis.info/cooperation/4108/.
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B TO Xe BpemMa 3TM MexaHW3Mbl Hefb3f CcyMTaTb MOSIHOLEHHOM
aneTepHatuBoli EBponeiickomy Cyagy. [Oeno paxe He B (QOpMasbHO
pekoMeHAaTeNlbHOM CTaTyce UX akToB (Y4TO B HEKOTOPbIX C/lyYasix MOXET ObITb,
Haob6opoT, NX NPenMyLLecTBOM), a B TOM, YTO 3aliuTa npas Yyepes 3Tu opraHbl
OKa3blBaeTCA 3HAYMTENIbHO C/I0XKHEee W MOpoi 3aHMMaeT ropasfo 6onblue
BpeMeHun. Tak, AoroBopHble opraHbl OOH no npasam 4esioBeka W3HavyasibHO
co3faBaUiMCb /11 MOHUTOPWHra CcobnifeHna rocygapcTeaMu [0roBOpPoOB B
obnactu npaB 4esioBeka NyTeM pacCMOTPeEHMs AOKIagoB (State reports), a He
ANa paspelleHnsa CnopoB Mexay WHAMBUMAOM U rocygapctsoM. OHu paboTatoT
Ha CeCCMOHHOW OcHoBe M B cocTaBe OT 10 g0 23 uneHOB B 3aBUCUMOCTU OT
KomuTeTa. B yactHocTtu, B KIMY OOH BxoanT 18 3KCcnepToB, Ha KOTOPbIX cpean
npoyero BO3/NaraeTcA 3ajaya PaccMOTPeHus K 06cyxaeHus goknagos 173
rocygapcts — y4yacCTHMKOB MexayHapoAHOro nakta O rpPaXgaHCKux u
nonutuyeckux npasax 1966 roga (fanee — MMakt, MMITM), noarotoBka
3aKNHUUTENbHBIX 3aMeyvaHuii (06paTHOM CBSA3M) MO HUM, a TaKkKe U3y4vyeHue
WHAMBUAYaASIbHbLIX COOGLLEHMNIA U BbIHECEHNE COOBPaXKEHM MO xanobam NpoTuB
116 rocygapcTs, MPU3HABLLUMX COOTBETCTBYIOLLYIO KommreTeHumio KomuTeTa.
Jaxe c yyeTom TOro, 4to He BCe rocygapcrTsa nNpPeAcTaBnAlT A0KNagbl
CBOEBPEMEHHO, a MOTOK Xanob 13 HEKOTOPbIX rOCYAapCTB HEBENVK, TeKyllas
Harpy3ka Hen36exHO MpYBOAWT K TOMY, YTO pPaccMOTPeHue Aes pacTarmsaeTcs
Ha rogpl. K ToMy e cutyaums ycnoxHsaeTcs 6ecnpeLeeHTHbIM 3KOHOMUYECKUM
KpPM3MCOM, C KOTOpbIM CTOsNKHynack OOH®, u3-3a uero akcnepTbl JOrOBOPHbIX
OpraHoB BbIHYXEeHbl OTMEHATbL CBOW NaHOBble BCTPEYM U ONTUMMU3NPOBATHL
pa6oty®,

B cBA3M C 3TMM HeyauBuTENbHA KOMoCCasibHas pasHuua B KOMM4YecTse
obpaweHnii npotme Poccumn B ECIMY 1 KMNY OOH. B 2022 rogy, KOTOpbIA cTan
nocrnegHum rogom ydactus Poccum B CoBeTe EBponbl, B EBponeiickuin Cyg,
npotB Poccun 6bI710 NOAAHO CBbILLE LWECTW ThICAY Xano6®?, u K KoHuy 2025

3% OOH wuCnbITaeT Cepbe3Hblii  (WMHAHCOBLIA  KPW3WUC, KOTOPbIA  BbIHYXJAeT —OpraHv3aumio
ONTUMMU3NPOBATL CBOK [EATe/IbHOCTb W CcoKpawarb wrar. Kak coobuwaer npecc-ciyxba
opraHusauun, OAHOW W3 OCHOBHbIX MPUYMH  CMOXMVBLUEWCS cuTyauun cTana  KpynHas
3a/10/DKEHHOCTb MO B3HOCAaM CO CTOPOHbI MHOTMX FOCYAapCTB-Y/IeHOB. B OTBET Ha 3TV BbI30BbI
leHepasibHbI  cekpeTapb MHULUMMpoBan nporpammy pechopm «OOH-80», uenu Kotopoii —
noBbllleHne adhhekTUBHOCTY, pauyroHanmM3auus onepaumii 1 CoKpalleHne pacxofos, B TOM Yucse
BO3MOXHOE COKpalleHne LwWTata Ha 20% 3a CYeT YCTpaHeHus Ay6nvMpoBaHust (OyHKLMIA:
https://press.un.org/en/2025/gaab4498.doc.htm.
Tak, n3-3a «kpusuca nmksngHoctn OOH» KomuteT no npasam 4yenoseka OTMeHWs CBO 145-t0
ceccuio, kKoTopas Ao/mkHa Oblna NpoliTh ¢ 17 okTA6psA no 7 Hoabps 2025 roga, U NepeHec ee Ha
2-19 mapTa 2026 roga. Kpome Toro, Ha caiiTe [JOroBOPHbIX OpraHoB NOSIBUINCH NPeynpexaeHns,
YTO B CBSAI3N C HEXBATKOIN CPeACTB akTyasbHas MHdopMauys nybamkyeTcs ToNbKO Ha aHrIMIACKOM
A3bIKe, TaK KaKk 06HOB/IEHME BEPCUIA Ha APYTHX 3blkax 3aTPyAHEHO.
%2 Annual Report 2022 of the European Court of Human Rights. Council of Europe:
https://www.echr.coe.int/annual-reports.
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roa OKoJI0 CeMM ThbICSY BCE eLle OXuaaan paccMoTpeHns®®, [Ins cpaBHeHus, B
Komutete B 2022 rogy 6bl710 3apernctpypoBaHo vuwb 41 coobuieHve, B
2023 — 54, B 2024 — 40, a No COCTOSIHUIO Ha KoHel, 2025 roga — 68%. Bcero
Ha paccmoTpeHnn Komuteta Haxogutcst 250 COOOLUEHWIA, CBA3aHHbIX C
Poccueii®. 1 xoTs NoToK xano6 3a nocnegHune rogbl B KNY OOH nocteneHHo
pacteT® — oTyacT K3-3a NepeopueHTauuM ¢ eBPONEeiCcKoi CUCTeMbl Ha
YHMBEPCaA/IbHYIO, a Takke B CBA3W C YC/IOKHEHWEM BHELUHEW N BHYTPEHHEN
noNnTMYecKkoli obcTtaHoBKN, — KOMUTET He B COCTOSIHUM MPUHATL Ha cebs ToT
06bem paboTbl, KOTOPbIA paHee BbIMOAHAA W MPOAO/KAET BbINOMHATb
EBponeiickuin Cya.

Kpome TOro, [AONOMNHWUTENBLHYK 03a60YEHHOCTb BbI3bIBAET CKeNTUYeckoe
OTHOLWeHne MUHUCTepPCTBa MHOCTPaHHbIX Aen Poccun K no3numnsiMm 40roBOpHbIX
OpraHoB, KOTOPOE, B OT/InYMe oT KOHCTUTYyuuoHHoro Cyaa, paccmarpuBaeT akTbl
KOMUTETOB  UCK/IIOUUTENIbHO  KakK  pekoMeHjauuu. 3BOuMA  No3vuuu
MUHUCTEPCTBA XOPOLUO MNPOCNEXMBAETCA B peakuuv Ha 3ak/1oynTeflbHble
3amevaHusa KrM4Y OOH: ecnm B 2003 rogy no vtoramMm PacCcMOTPEHUA MATOrO
nepuoguyeckoro poknaga MWL OTMETUN Kak MOMOXUTENbHblE, Tak MU
KpuTnyeckne 3ameyaHuss Komuteta u ykasas Ha HeobxoAMMOCTb UX U3yYeHus
NPOU/IbHBIMA MUHUCTEPCTBAMMW ANS NPUHSTUS BO3MOXHbIX Mep*’, To B 2022
rogy, nocne pacCcMOTPEHWss BOCbMOroO [AOK1aja, TOH pPes3ko W3MEHW/ICS.
MwuHucTepcTBO 3adABW/IO O MOAUTU3NPOBAHHOCTM U AHraKMPOBAHHOCTU
3KCNepTOB, a Takke 06 «0gHOBOKOM, PE3KOM 1 0OBUHUTENBEHOM XapakTepe» ux
3aKMIOUMTENbHLIX  3aMeyYaHuid, KOTOpble HaBA3bIBAKT  «HeonnbepasbHyo
paclwmpuTenbHy0 MHTepripeTauuio HopMm [Makta M UrHOPUPYOT Ky/bTYpHble
TPaAMUMM M OCOBEHHOCTU MCTOPUYECKOr0 PasBUTUS CTpaHbi»®®. Mpu Takom
packnage BO3HMKaeT 06OCHOBaHHasA Tpesora, He noBTOpUT /M  Poccusa
cueHapwuii Benapycu, koTopas B UTore Bbilia U3 Npoueaypbl MHAVBUAYa bHbIX

3 Statistical reports of the European Court of Human Rights. Council of Europe (2025).
https://www.echr.coe.int/statistical-reports.

UN Human Rights Committee: https://www.ohchr.org/ru/treaty-bodies/ccpr/individual-complaints.
UN Human Rights Committee. Pending cases by year of registration (up to February 2026):
https://www.ohchr.org/ru/treaty-bodies/ccpr/individual-complaints.

% [ns cpaBHeHus: B 2021 rogy npotuB Poccum 6bino nogaHo 28 coobLueHuii, B 2020 — 6, B 109 —
15, B 2018 — 15, B 2017 — 27. Cm. noapo6Hee: Table of registered and adopted cases Table of
registered and adopted cases  2017-2020 (updated on 31 July 2025):
https://www.ohchr.org/ru/treaty-bodies/ccpr/individual-complaints.

MUHUCTEPCTBO MHOCTpaHHbIX Aen Pocculickoli deaepaummn. OdumumansHoe cooblieHne (paspen
«OOH»). https://mid.ru/ru/foreign_policy/un/1661544/.

MUHUCTEPCTBO MHOCTpaHHbIX Aen Poccuiickoli deaepaummn. OdumumansHoe cooblieHne (pasaen
«BHelwHAs  nonutukax):  https://iwww.mid.ru/ru/foreign_policy/news/1836821/; cm.  Takxe
MWHMCTEPCTBO MHOCTPaHHbIX Aen Poccuiickoii ®epepauyn. Peakuust Ha  3akuuTeNIbHblE
3amevaHnss KomutetTa Mo 3KOHOMUYECKUM, COLMasibHbIM U KyAbTYpHbIM MpaBam, NPUHATHIM B
KOHLe ceHTs16ps 2025 roga: https://www.mid.ru/ru/maps/ch/2050745/.
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coobueHnin B 2023 rofy, NULLNB CBOUX TPaXAaH BO3MOXHOCTM obpallatbcs B
COOTBETCTBYHOLMI KomuteT OOH™.

Yto «kacaetca Komuccmnm no npaBam 4yenoseka CHI,  mexaHu3m
paccMOTPeHWs UHANBUAYASIbHBIX Xan06 KOTOPOWA A0 HACTOSLLEro BPEMEHU He
3anyueH, ee noTeHuunas B cdiepe MexAyHapoHOW 3aluWTbl MpaB YesioBeka
3aC/y>XMBAET, K COXaleHWo, CAEepXaHHOro M BO MHOIMOM MNECCUMUCTUYHOTO
nporHosa. ®opmasibHO Komuccusi, nogo6bHO JOroBOPHLIM opraHaMm, paboTtaeT Ha
CEeCCMOHHOW OCHOBE W  KOHTpPOAWMpyeT cob6ngeHue npas  4yefioBeka
rocygapcteamu. OpfHako aHaiM3 cocTasa, CTPYKTypbl W KOMNETEeHUUU
nokasbiBaeT, YTO €e BO3MOXHOCTM Kak NpaBO3alyuTHOr0 MexaHu3ma KpaiiHe
orpaHuyeHbl. Takas oOueHka o06ycnoBfieHa, NO MeHblueli Mepe, [ABYMS
KNoYeBbIMU  (pakTopamMu: Y30CTbl0 MaHzaTa, He Hagenswouwero Komwuccuio
nosiHoMoumaAMK, conoctasumbiMn ¢ ECIMY vnn gpyrummn  MexayHapoaHbIMU
cyjamy W opraHamu, W CWIbHOW 3aBUCMMOCTbH OT MO/IMTUYECKON BOMN
rocyfapcTB-yyaCTHMKOB.  OTO  CYLIECTBEHHO  CHWXaeT  YpOBEeHb  ee
WHCTUTYLMOHA/IbHON  aBTOHOMWMU W MpeBpaliaer Ckopee B WHCTPYMEHT
MEeXrocyiapCTBEHHOro auasnora, a He a(PeKTUBHOrO BHELLUHEro KOHTpons. Tem
He MeHee OKOHYaTe/lbHO cnucbiBaTb MexaHusm CHIC co cyeToB
npexaespemMeHHo. lMoTeHuman Komwmccum MOXET 6bITb YCWUMEeH Mpu yCnosuu
paclwmpeHus ee KOMMETEHUMM, MOBbIWEHNA He3aBUCMMOCTU UYJIEHOB W
obecneyeHns npo3payHocTM npoueayp. Kpome Toro, 3anyck ee NosIHOMOUNIA Mo
pPacCMOTPEHNIO  MHOMBUAY&/IbHLIX  COOOLEHMA MoOr 6bl  co3gartb, MyCTb
OrpaHUYEHHbIA, HO BCE Xe€ elle OAUH aIbTEPHATUBHbLIA PErMOHA/IbHbIN
MEXaHW3M 3aluTbl MNpaB 4YenoBeKa, YaCTUYHO KOMMEHCUpYHLWWi yTpaTy
eBponenckoro mexaHmama (JlyHés, 2025, c. 116-138).

B oTeuecTBeHHOI Hay4yHOW NuUTepaType Takke BbICKa3bIBAIOTCS pa3/iMyHble
TOYKN 3peHns OTHOCUTESIBHO noteHuuana MEeXrocyapCTBEHHOT0
coTpygHuyectBa B cdiepe 3awuTbl NpaB 4YenoBeka B pamKax WHbIX
MeXAyHapOAHbIX OpraHu3aluii, y4aCTHUKOM KOTOpbIX siBisieTcs Poccus. B
YyaCTHOCTM, peub wuger o LlaHxaiickoil opraHu3aumMn coTpygHMYecTBa
(MapouknH, 2023, c. 32-55, 49-50), (J/inxaues, XanagsH, 2024, c. 22-35) u
EBpasuiickom 3koHoMuyeckom cot3e (Ctapogy6bueB, Makaposa, 2024,
c. 15-22). OpgHako, HECMOTPSA Ha TO YTO AaHHble 06beAVHEHUS B HacTosLlee
BpEMS  NPEACTaBNAKTCA WMHCTUTYUMOHa/IbHO 60see  yCTOMYMBbIMKM MO
cpaBHeHuto ¢ CHI, uccnefosaHMa UX MpaBo3allMTHOrO noTeHumasna HOCAT
NpenMyLLIeCTBEHHO TEOpPEeTUYECKUA XxapakTep. Ha npakTuke B pamkax

3% Cwm. noppobHee: Bbixog Benapycy v3 npouefypbl PaccMOTPEHUS WHAMBUAYAsbHbIX Xasiob
ABNAETCA Cepbe3HbIM NPenaTcTBMEM [/1A 3aluTbl npas uyenoseka, 3assun Komuter OOH no
npasam yesioseka. Caiir Komuteta no npasam yenoseka OOH:
https://www.ohchr.org/ru/press-releases/2022/11/belarus-withdrawal-individual-complaints-procedu
re-serious-setback-human.
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yKa3aHHbIX opraHu3aumi He npeanpuHuMmaeTcsa CKONbKO-HNOYAb
nocnegoBaTefibHbIX LIArOB MO  PasBATUIO NPaBO3alUTHOIO Auasiora WUam
CO3[aHNI0 MeXaHM3MOB KOHTPO/Si 3a CoO6/AeHNeM rocygapcTBaMu npas
yenoseka (/lyHés, 2025, c. 118-123).

3. Uto MoXHO caenarb?

CerogHsi B OTEYECTBEHHOM MPaBOBOM [AMCKYPCE He crieflyeT CTPOUTb UN3uii
OTHOCUTENIbHO BO3MOXHOro BoO3BpaweHua Poccun B CoseT EBponbl u,
COOTBETCTBEHHO, K topucamkummn EBponeiickoro Cyaa no npaBam yenoBeka. MNpu
HbIHELLUHEM COCTOSIHUM MOMIMTUYECKMX OTHOLUEHWA, a Takke C Y4YeToM
3aKpenmMBLLMXCA MPaBOBbIX NOCNEACTBUIA BbIXOAa CTPaHbl U3 3TOV opraHv3aumu,
nopo6HbI CueHapuili B CpeiHECPOYHOW NepCrekTBE NpeacTaBseTcsl KpaiHe
MasIOBEPOSATHLIM.  VIMEHHO MO3TOMY 0OCO6YH0 3HA4YMMOCTb npuobpetaeT
COXpaHeHve 1 pasBuTMe COTpyAHUYECTBA Poccum ¢ yHMBEpPCasIbHOW CUCTEMOIA
3alnThl NpaB YesioBeka, npexae Bcero ¢ AOroBOpHbIMKU opraHamu OOH. 3Ta
cucTemMa octaetcsi Hanbonee nNepcnekTUBHON, MHCTUTYLMOHA/TbHO YCTONYMBOM
N MeXAyHapoAaHO MpU3HaHHOW MIOLWaAKoM, CMOCO6HON obecneunTb XOTS 6bl
MUHMMA/IbHO  HEOBXOAMMbI  YPOBEHb  MEXAyHapoAHOTO  KOHTpoNns  3a
cobniogeHvem  npaB  4yenoseka. Hapsgy ¢ aTuM  npeActaBnsieTca
uenecoobpasHbiM NPOAO/IHKMTE yKpenaeHne Komuccum no npaBam YesnoBeka
CHI — eguHCTBEHHOrO AeCTBYOLLErO PermoHasIbHOro MexaHm3ma.

Hwxe npeactasfieH nepeyeHb BO3MOXHbLIX PEKOMEHAALMA Mo YKPenaeHuno
coTpygHuyectBa. Wx peanusauma B TeKylWMX YCNOBUAX NpeacTaBnsercs
3aTpyAHUTENbHOM, HO B MepcrnekTuBe Moria 6bl CNoco6CTBOBAThL MOBbILLEHWHO
apdpekTMBHOCTM ydyacTus Poccuv B MexAyHapoAHbIX MexaHu3max 3aliuThbl
npaB yenoBeka. PasymeeTcs, 3TOT nepeyeHb He SABMSETCA NCHEPNbIBAKOLMM U
MOXET CTaTb CaMOCTOSATE/IbHbIM MpeaMeTOM WCCNefoBaHus, OLHaKo Yxe
celiyac npeacTaBnsieTcs BOSMOXHbIM 0603HAUNTb Psif HanpaBAEeHWA.

Bo-nepBblIx, cnegyetr o6patuTb BHUMaHWE Ha HACTOWYMBLIE peKOMeHAauun
[OoroBopHbIX opraHoB OOH o0 co3gaHum B Poccun  creumasibHoro
HaLMoHaIbHOro MexaHu3ma f/11 MOHUTOPUHIA UCMOMTHEHNSI UX PEKOMEHAaLMIA 1
peweHnii*®. Mogo6bHasi cTpykTypa — 6Oyab TO  MEXBEAOMCTBEHHbII
KOOPAMHALMOHHbBIA OpraH uanM He3aBucUMas UHCTUTYuus — Heobxoauma ans
cucTeMaTu3aumm B3aMMOAENCTBUSA C KOMUTETaMM, NOArOTOBKA CBOEBPEMEHHbIX
[OKNafoB, aHanmMsa npakTukm W 06ecneyeHuss peasibHoro  WCMOSIHEHUS
NPUHATBIX MeXAyHapoAHbIX 06s3aTenbcTB. OTCYTCTBME Takoro MexaHusma

CwM., Hanpumep UN Human Rights Committee (2022, 1 December). Concluding observations on
the  eighth  periodic  report of the Russian Federation = CCPR/C/RUS/CO/8.
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CCPR/C/RU
S/CO/8.
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CHMWKaeT 3(PPEeKTUBHOCTb COTPYAHMYECTBA, CO34aBasl paspbiB  Mexay
peKkoMeHAaUMAMN KOMUTETOB 1 UX NPaKTUYECKON NMMIEMEHTaLMEN.

Bo-BTOpbIX, NpeacTaBnseTcs LenecoobpasHbiM MNonyvyeHne pasbsaCcHEHUN
BepxosHoro Cyfa OTHOCUTE/IbHO MPUMEHEHUA YHNBEpCasibHbIX gorosopos OOH
Nno npaBaM YesioBeKa OTeYeCTBEHHbIMM cyjamu. HeaaBHAs uHuumMaTMBa no
BHECEHMIO U3MeHeHuid B [ocTaHoBneHne [neHyma BepxoBHoro Cyga
Poccuiickoii ®epepauun 2003 roga*t egsa N MOXET CUMTATLCS [A0CTATOYHOIA:
n3ameHeHuss de facto cBeNMCb K 3aMeHe HEKOTOpbIX CCbIOK Ha EKMY Ha
NonNoXeHnsa MexayHapoAHOro nakra O rpaAaHcKux 1 NosIMTUYECKUX NpaBax.
Mexay Tem nofo6HbIA NOAXOA, BpAL /I MOXHO NPU3HaTb METOL0/10TMYECKM
onpaBfaHHbIM. o1n MeXayHapoaHble [orosopsl He ABNAOTCA
«B3aVMO3aMEHSIEMbIMU». OHM Pa3/IM4alTCA MO NEPEYHI0 3aKpernsieHHbIX npas,
N0 OCOGEHHOCTAM WX TOSIKOBaHWUA MeXAYyHapOoAHbIMU OpraHamu, a Takke Mo
MEXaHN3My WX MPUMEHEHWS B HaLMOHa/IbHOM npaBonopsigke. B atoi cBsisn
npeAcTaBnseTCsl HEOOXoANMbIM YAEeNNTb 0C060e BHUMaHme cneuudinke Makta,
BKNIOYAA 3amedyaHus obuiero nopsgka v coobpaxeHus Komuteta OOH no
npaBam 4YesioBeKa Kak aBTOPUTETHLIX MICTOYHUKOB €70 UHTEpPNpEeTaLun.

COOTBETCTBEHHO,  LenecoobpasHbiM MO0 6bl  CTaTb  MPUHATUE
CaMOCTOATE/IbHOTO Pa3bsCHANLLEr0 akta no aHanormm ¢ MocTaHOBNEHMEM
MneHyma BepxoBHoro Cyaa Poccuiickoii ®epepauymmn 2013 roga o npuMeHeHnn
poccuiickumun cyfamum  KOHBEHUMM O 3alwuTe npaB 4YenioBeka W OCHOBHbIX
cB0604*, KOTOPOE, HECMOTPS Ha MOC/MEeAYIOLLYI0 YTPATY CU/bl, HA MPOTSHKEHUM
L/MTENTbHOTO BPEMEHW C/IYXXW/0 BaXKHbIM OPUEHTUPOM A1 POCCUICKMX CYLO0B.
YunTbiBas, 4To BepxoBHbii Cypn perynspHo ny6ankyeT 0630pbl MPakTUKu
[OrOBOPHbIX OpPraHoB U cneumanbHbiX npouenyp Coseta No npasamM 4vesnioBeka
OOH, oH pacnonaraet Heo6xoAMMOI 3KCNEPTHON 6a30il Ana cucTemMaTnsaunm

COOTBETCTBYHOLLMX NoAXo40B n o6ecneyeHus efMHoo6pasus
NpaBonpUMeHeHus.

B-TpeTbuX, yuuTbiBasi, 4TO BbiclUMe cyAbl Poccum — BepXxoBHbli 1
KOHCTUTYUMOHHBIA —  MPU3HA/IM  COOBPAXEHUS W MHEHWUS KOMWUTETOB

“ MocTaHoBneHue MNneHyma BepxosHoro Cyga P® ot 10 okTa6ps 2003 . Ne 5 (peg,. oT 9 fekabps
2025 1) «O npuMeHeHUn cyaamu o6Lueli pUCAVKLMN 0OLEeNpPU3HaHHbIX NPUHLMMNOB 1 HOPM
MeXyHapoAHOro npasa 1 Mex/yHapoaHbIX J0roBopoB Poccuiickoit ®efepatium».

“2 TMocrtaHoBneHue MneHyma BepxoBHoro Cyga P® oT 27 wioHs 2013 1. Ne 21 «O npuMeHeHun
cyfamy obLeit opucavkumn KoHBEHLUMM O 3aliuTe npaB 4esioBeka WM OCHOBHbIX CBOGOA OT
4 Hosbpss 1950 roga u [NpOTOKOMOB K Hel». YTpaTun cuiy Ha OCHOBaHUM [locTaHOBMEHWe
MneHyma BepxosHoro Cyga P® ot 9 pgekabpsi 2025 1. Ne 33 «O BHECEHUWM U3MeHeHuii B
oTfefbHble nocTaHoBneHus lNneHyma BepxoBHOro cyga Poccuiickoit ®egepauyn 1 npusHaHnm
yTpatusWwmm cuy noctaHoeneHus [MneHyma BepxoBHoro cyga Poccuiickoin ®epepaumn ot
27 mioHst 2013 roga Ne 21 "O npuMeHeHun cypamu obLieit ropucankuum KoHBEHUMM O 3aluuTte
npas YenoBeka N OCHOBHbIX CBO60A OT 4 HoA6psa 1950 roga 1 MpPOTOKONOB K Hel"».
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OCHOBaHWEM [/ NepecMmoTpa el N0 HOBbIM 06CTOATENILCTBAM™®, NIOTMUHbBIM
LaroM SBNSAETCA BHECEHMEe COOTBETCTBYHOLLMX MOMNPaBOK B OTEYEeCTBEHHble
npoueccyasibHble KOAEKCbl. Takoli MexaHW3m [eliCTBOBa/l B OTHOLUEHWM
noctaHoBneHnit ECNY go 2022 roga*, n ero pacnpocTpaHeHne Ha [10roBopHbIe
opraHbl OOH no3Bo/ma0 6bl YCTPaHUTb MPAaBOBYK) HEONpPeAeneHHOCTb |
06M1erYnTb HUKECTOSLLMM Cyam OPYEHTUPOBAHNE B MEXAYHAPOAHOW NpakTyiKe.
Ha Tekywwin e MOMEHT He CyLleCTBYeT 3aKOHHOW mpouenypbl nepecmMmorpa
HaLVOHa/IbHOTO PEeLUeHUss WU BbiNatbl CrpaBegIMBOiN KOMNEHcauMn Ha
OCHOBaHUM peLleHns KOMUTETOB O HapyLUEHUW NPaBO3aLUMTHbIX 0653aTeNbCTB.

Cnefyowmm NepcneKkTMBHbLIM LLIAaroM MO0 6bl CTaTb pacluMpeHne yyacTus
Poccun B yHMBepcanbHOM cucTeMe 3aluTbl MpaB 4enoBeka. Ecnm akueHT
BHELLUHEl npaBo3allMTHON nonmTukn cmelweH ¢ Coseta EBponbl Ha OOH,
JNIOTVMYHBIM  NpefCcTaBnseTca  BOMNPOC O  patudmkaumn  PakynsTaTUBHOM
npotokona K KoHeeHunr OOH npoTvB NbITOK. Ero npuHATME OTKPbLIO Obl
BO3MOXHOCTb Mogkomutetry OOH no npeaynpexaeHunto MbiToK OCYLLECTB/IATb
MOHWUTOPUHI MeCT fuwWeHnss cBo6oAbl, hakTuyeckn 3ameHuB EBponeiickuii
KOMWUTET NO NpeaynpexaeHnto NbITOK, BbINOMHABLUNI aHa10TMyHbIe YHKLMN 40
[leHOHCaLMM COOTBETCTBYHOLLE/ KOHBEHUMU®. [Ina Poccum 3TOT war uMen Gbl
ocob0e 3HaueHve, yuuTbiBas [OUTENbHYIO CUCTEMHYIO Npobnemy B cdepe
3anpera NbIToK U 6eCYENI0BEYHOTO WU YHKAIOLLEro JOCTOMHCTBO obpalleHns:
Ha NpoTshkeHun 6onee Asajuatv NeT cTpaHa ABnsnack abContoTHbIM IMAEPOM
no uucny HapyweHuii ctatbn 3 EKIMUY, a EBponeiickuii Cya dmkcupoBan He
eMHNYHblE HapyLleHWsl, a CTPYKTYPHbIA xapaktep npo6nemsl (KaHTyp, 2018,
c.63). B Takoil cuTyauMm OTKa3 OT €BPOMNeNCcKoro MOHUTOpPUHra 6e3
npucoeinHeHna K ApyromMy 3agdeKTUBHOMY MEXAyHapOAHOMY MexaHU3my
03Ha4yaeT He NPOCTO CHWXEHWE YPOBHSI BHELLUHEro KOHTPO/S, HO U peasibHbIit
puCK AasibHelWero yxyfleHns CTaH4apToB 06palleHus ¢ 3afepXaHHbIMU U
3akoveHHbIMU. CnegosatenibHO, patudmkaumsa ®akynstaTMBHOrO NpoToKona
6bina  6bl BakHA MO [ABYM MpWYMHaM: BO-NEPBbIX, OHa BOCCTAHOBUT

4 Momumo ynomsiHyTbIX onpegenennii KC P® no genam XopoweHko M MaTBeeBa CM. Takxe
nosvumio BepxoBHoro Cyaa Poccuiickoli ®epepauum OTHOCUTENBHO yyeTa pelleHnii JOroBOPHbIX
opraHoB OOH: Onpegenexne CyneGHOl konnerMn no rpaxgaHckuMm genam BepxosHoro Cypa
Poccuiickoii ®egepauymn ot 24 wons 2017 r. Ne 46-KI'17-24 (no geny MepaBeAeBoi, B CBA3N C
MHeHnem Komuteta OOH no nuKBUZAUWMKM AUCKPUMWHALMM B  OTHOLIEHWW DJKEHLUWH) W
Onpegenenne Cyne6HOW Kkonneru no rpaxpaHckum genam BepxosHoro Cypa Poccuiickoi
degepaunm ot 27 ceHTAbpa 2022 r. Ne 5-KIM22-67-K2 (no pgeny KupcaHoBa, B CBS3M C
coobpaxeHnsamMn Komutera OOH NpoTWB MbITOK).
depnepasibHbI 3aKoH «O BHECEHUM M3MEHEHWI B YTOI0BHO-NPOLIECCYasbHbIl KOLeKC Poccuiickoit
depepaumn» ot 11 moHs 2022 r. Ne 180-®3 ycTaHOBUS, YTO (hakT BblHECEHWUS EBponelickum
CyfioM no npasam YesoBeka MOCTAHOB/EHWSI GOMbLUE HE SIBMSIETCA OCHOBAHUEM K NepecmoTpy
fena.
defepanbHblii 3akoOH OT 29 ceHTAbps 2025 1. Ne 358-®3 «O pgeHoHcaumun Poccuiickoi
depepaumeii EBponeiickoli KOHBEHLUMM NO MNpedynpexAeHVio MbiTOK U 6ecyesioBe4HOro uaun
YHUXAOLLEero OCTOMHCTBO 0OPALLEHNSA UM HaKa3aHUA U NPOTOKOIOB K Heli».
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NONHOLEHHbIVE  MEXAYHapOAHbIA NPEBEHTUBHbIA MOHUTOPUHI MECT JIMLLIEHUA
cB06OAb! U, BO-BTOPbLIX, NPUAACT AOMOMHUTENBHOE MPaKTUYeCcKoe cofepxaHune
KOHCTUTYLIMOHHOMY  3anpeTy MbITOK, MNPOAEMOHCTPMPOBAaB, YTO BbIXOL W3
mexaHn3moB CoseTa EBponbl He paBHO3HayeH oTkasy Poccum ot
MeXAyHapoaHbIX 06A3aTeNIbCTB MO 3alMTe OCHOBHbIX MPaB YenoBeka.

Kpome Toro, Ans ycuneHuns 3alliutbl Hambornee ya3BUMbIX rpynn HaceneHus
BaXKHbIM LIArOM MO0 6bl CTaTb NPU3HaAHME KOMMETEHLMM NO PACCMOTPEHUIO
MHAMBUAYabHbIX Cco06WeHniA Komuteta no npaBam pebeHka, Komwutera no
npasam WHBa/IMAOB, a Takke (B 0CO6eHHOCTN) KoMuTeTa no 3KOHOMUYECKUM,
coumasnbHbiM ¥ KyNbTYpHbIM nNpasam. B nocnegHem cnyyae 6bina  Gbl
nofyepkHyTa nNpuBepXeHHOCTbL Poccun naee coumnanbHOro rocyfapcerea (crarbs
7 KoHcTuTyumm), a Takke npeemctBeHHoCcTb ¢ CCCP, akTVBHO y4acTBOBaBLUVM
B pa3paboTke MexayHapogHOro nakta 06 3KOHOMWYECKMX, COLMasIbHbIX W
KyNbTYypHbIX NpaBax 1966 roga. HecnydaiiHo B KoHcTutyumio B 2020 rogy 6bina
BK/IIOYEHA nonpaska, noATBeEpPXAatoLLasn craryc Poccun Kak
rocypapcTtea-npaBonpeemMHnka 1 rocygapctea-npogomkarens CCCP (vactb 1
cTaTbu 67%).

B 10 e Bpemsa npaso3awntHasa cuctema OOH npu Bcex ee AOCTOUHCTBAxX
He VCK/I0YaeT N He BbITECHAET CYLLECTBOBAHUSA PErmoHasIbHbIX MeXaHW3MOB
3awuTel  nNpaB  yesioBeka. Hanpotve, 3TM  YPOBHU MOIYT 3P eKTUBHO
cocyulectsoBaTb M AONONHATL Apyr Apyra (flasyTuH, besboponos, Jlnxaves,
2023, c. 189). B paHHOM KOHTEKCTE 0CO6YH 3HaA4YMMOCTb npuobpeTaeT
KoHBeHuns CHI o npasax uenoseka 1995 roga, kotopas, B OTIuyvMe OT
yHUBepCasibHbIX fAorosopos OOH, cofepXwT LNpoKMe N AeTann3MpoBaHHble
MONOXEHNs NpaB Kak MepBoro, Tak M BTOPOro MOKOSIEHWA, BK/HOYasi HOPMbI,
HanpaB/ieHHbIe Ha 3aLUMTY YA3BUMbIX COLMAsIbHbIX TPYNnn (KEeHLWH, AeTel, nuy,
C WHBa/IMHOCTBIO, HaUMOHaJIbHbIX MEHbLUMHCTB). HecmoTpss Ha oTcyTCcTBUE
NpaKkTUKM ee npuMeHeHus, cam noTeHumran KOHBEHUWMM OcTaeTcs BecbMa
BbICOKUM. Pa3BuTve npouefyp ee WCMOSHEHUS, BK/Yaa 3anyck mMexaHusma
Komuccmm no paccMOTpeHuo MHAMBMAYasTbHLIX 06paleHuii, Morio Obl cTaTb
BaXKHbIM LUArOM B YKPENn/IeHUN PErMOHa/IbHONM CUCTEMbI 3aLMTbl MPaB YesioBeka
B pamkax CHI™ (JlenéxuH, MepByxuHa, 2024, c. 19).

3aknyeHne

MexayHapofHble MeXaHW3Mbl 3aLyThbl NPaB YenoBeka Ha MPOTSHXKEHUN MHOTMX
NeT urpanu KAK4YEeBYD POb B PasBUTUKM POCCUICKOW NpaBOBONM CUCTEMBI,
oKa3blBasi NPSIMOE M KOCBEHHOE B/IMSIHME HA HaUMOHasIbHOe 3aKOHOAaTeIbCTBO
n cygebHyo npakTuky. Ydyactne Poccmum B CoBeTe EBponbl U AeATeNbHOCTb
ECMY cnocob6cTBOBa/IM  MOCTEMEHHOW  TpaHcopmauuy  HauMoHasIbHOro
npaBoNpPUMEHEHNA: CyAbl U roCyfapCTBEHHbIE OpraHbl BCe yalle obpallaimce K
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npasoBbiM no3uumam ECIY, a 3akoHo4aTeNbCTBO OTHACTM afanTMpoBasloch K
TpeboBaHusaMm EKMY. 3HaunTenbHasa 4actb CTPYKTYPHbIX pedopM, B HaCTHOCTHU
B chepe yrosioBHOr0 CyAonpoM3BOACTBa, CBOOOAbI BbIpaXKEHWUSI MHEHWIA, npaB
3aK/H0YEHHbIX 1 3almnTbl COBCTBEHHOCTH, Oblna MHULMMPOBaHa WX yCKOpeHa
nog snuaHnem ECIY. B 3aTOM KOHTEKCTE yTpaTa ero HpucauKuuu ctana He
TOMIbKO  MHCTUTYLMOH&/IbHOW, HO W METOAOMOrMYECKOl MoTepeid, uLnB
poccuiickoe npaBoCyAve BHELLUHErO OPWEHTMpA, K KOTOPOMY OHO NPUBLIK/IO 3a
6onee yem gBaguaTUIETHWUIA NEPUOA, UHTErpaLnn.

Bbixog, Poccun 13 eBponeiickoin cucTembl 3aluThbl Npas YenoBeka NpuBes K
npobenam B HaLMOHa/IbHOM NPaBOBOM MPOCTPAHCTBE, MPEeXAe BCEro B YacTu
[OCTYNHOCTN MeXAyHapOAHbIX MEXaHW3MOB 3alUuTbl Npas. B HOBbIX YCN0OBUAX
0Cc0oby0 aKkTyaslbHOCTb NpUo6GpeTaeT pa3BuTHe aslbTEPHATVBHBLIX MHCTPYMEHTOB,
npexae scero B pamkax OOH. Ha cerogHa ee [0roBOpHbIE OpraHbl OCTaKTCA
NpakTNYeckn efaUHCTBEHHbIM 3SMAEKTUBHLIM  MEXAYHAPOAHbIM  CPEeACTBOM
NpaBoOBOW  3aWuTbl,  OOCTYMHbIM  POCCUMICKMM  rpaxkgaHam. OpHako
[efCTBEHHOCTb 3TUX MexaHusMoB A1 Poccum  orpaHuueHa, MOCKOSbKY
OTCYTCTBYIOT Kakne-nm6o HauMoHa bHble 3aKoHogate bHble "
WHCTUTYLMOHA/IbHbIE TapaHTUM yyeTa BbIBOLOB [OrOBOPHbIX OpraHoBs, a
npakTMKa OTEYECTBEHHbIX CYJOB [0 CUX NOp He BblpaboTana ycTohunBOl
MOZeNnu  UCMOMb30BaHMA WX akTtoB. B pesynbrate  noTeHuuanbHbIl
KOMMEeHCcaTopHbIA noTeHuman cuctembl OOH ocTaeTcsi B 3HaUUTENbLHOW Mepe
HepeasM3oBaHHbIM.

Tem He MeHee oTeyeCTBEHHas NMpaBoBas CUCTEMAa HyXXAaeTca B ajantauun
K TpeboBaHVAM MexayHapoaHbix opraHoB OOH, dopmanusauuv npoueayp
paccMOTPEHUA WX aKTOB Ha BHYTPUrocyfapCTBEHHOM YPOBHE, a Takke B
pasBuTUM  CyaebHOW NpakTUKM, CMOCOGHON yunTbiBaTb YHMBEPCASIbHbIE
npaso3awnTHble cTaHgaptbl. Kak crnpasBegnnBo otmedaeTr B. J1. 3UMHEHKo,
YUMTbIBATb MPAaKTUKY [OrOBOPHbLIX OPraHoB B chepe BHYTPUIrocyLapCTBEHHbIX
OTHOLLEHMWI 06513bIBAKOT B TOM YMC/IE€ MOSIOXEHNA BEHCKO KOHBEHLUMM O npaBse
MeXayHapoAHbIX A0roBopoB (3umHeHKo, 2017, c. 96)%, (3umHeHko, 2023,
c.61). Tonbko nNpuM  YC/NOBUU  peasibHOro  YKPErnsJeHUs  OCTaBLUMXCSA
MEXAYHapOAHbIX MHCTPYMEHTOB BO3MOXHO COXpaHWTb XOTSA 6bl MUHMMa/IbHO
COMOCTaBUMbIA  YpPOBEHb  MEXAYyHAapOAHOW  3awWwuTbl, KOTOpbIA  paHee
obecneunBasica yyactmem Poccum B eBpomneinckoin cucteme. Takum obpasom,
passutve pauasiora npexae BCero C YHUBEPCa/IbHbIMW MexaHu3Mamu npas
yenoBeka (M, NOTEHUMaTbHO, «COOBCTBEHHbLIM» pPEerrMoHaslbHbIM MexaHU3MOM)
CTAHOBUTCHA KJ/IHOYEBbLIM YC/IOBUEM COXpPaHEHWs NpPaBOBOrO MPOCTPaHCTBA, B

%  Tpu 3TOM B OTEUECTBEHHOI NITEPATYpE 3TOT NOAXOA PasAenstoT He Bee: Tak, b.P. Tyamyxamegos

npsAMO  KPUTKUKYeT no3vumio B.J1. 3UMHEHKO, cuuTasi OWMGOYHbIM BbIBOJ O COOTBETCTBYOLLEl
IOPUANYECKOI Cule akToB A0roBOpHbIX opraHoB OOH (Ty3myxamepnos, 2021, c. 154).
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KOTOPOM  MeXAyHapoAHble 1 KOHCTUTYLMOHHbIE TapaHTUM  MPOAOSIKAT
(hyHKLMOHMPOBATL KaK AeiCTBEHHbI MHCTPYMEHT 3aLLUyThl NPaB rpaxaaH.
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AHHOTauuA

HacToswas ctarba npussaHa onpegenvTb, B Kakoi Mepe pelleHust JOrOBOPHbIX OpraHoB
OOH no npasam 4esioBeka, BbIHECEHHbIE B OTHOLLEHUN Poccum, MOTyT BbITb UCMNOTHEHBI Ha
[OaHHbIi MOMEHT. ABTOP MPOC/IEXMBAET 3BO/MOLMI0O MNOAXOAOB CyAeOHON npakTuku,
BblpaboTaHHbIX NaBHbIM 06pa3oM KOHCTUTYUMOHHbIM Cyaom Poccuiickoii depepaumm
(nanee — KoHcTuTyuuoHHbIi Cyn) u BepxoBHbiM Cynom Poccuiickoii  ®epepauumn
(nanee — BepxoBHbIi Cyz), NO BOMNPOCY NPOLECCYa/IbHOTO pearupoBaHUsi Ha peLleHust
KBasucynebHbix opraHoB OOH no npasam YesioBeka B OTHOLLIEHWM Poccuu, obpalasnch K
TPemM BO3MOXHbIM CLEHapusiM: BO-NepBbIX, BO30OHOBMEHWE NPOM3BOACTBA MO  Aeny
3asABUTENST BBUAY HOBbIX 06CTOSATENLCTB (0es10 XopoweHko W deno Medsedesoll);
BO-BTOpbIX, NEPECMOTP Aena 3asBuTens B Haf30pHOM nopsgke (deso0 KocmuHa v deso
MamoHoBa); 1 B-TPeTbMX, BO3MELLieHMe Bpea, NPUYMHEHHOrO 3aaBuTteto (0es10 KupcaHosa
n o0esno ComHuka). Kpome TOro, B CTaTbe OLEHMBAETCA BO3MOXHOCTb WCMOMHEeHUs
BpeMeHHbIx mep Komnteta OOH no npasam uenoseka (ganee — Komutert, KMNY) B cBeTe
nosuuun BepxoBHoro Cyaa, BbickasaHHo! B anpene 2025 roga. ABTOp NPUXOAUT K BbIBOAY,
4YTO BO3MOXHOCTW BO30OHOB/IEHUS MPOM3BOACTBA MO YrO/I0BHOMY feny BBUAY HOBbIX
06CTOATENbCTB WM €ro  MNepecmMoTp B  HAA30pPHOM MOpsAke ABASAITCA  KpaiHe
OrpaHnyeHHbIMK, a BO306HOB/IEHME MPOU3BOACTBA MO FPaXAAHCKOMY [enly BBUAY HOBbIX
06CTOSATENLCTB  Ma/IOBEPOATHO C  YYETOM HELABHUX W3MEHEHWI 3aKOHOAATENbCTBA.
Mockonbky B Poccwuiickoit ®epepauny npouenypa WCNOMHEHWSA peLleHuli [OroBOPHbIX
opraHoe OOH no npasam 4esioBeka Ha 3aKOHOAATE/NIbHOM YPOBHE He yperyivmpoBaHa,
aBTOp Yy6exaeH, 4YTO WCMOSHEHMe peLleHuii Takux OpraHoB B Gnvxaiillee Bpems GyaeT
MOJIHOCTBIO 3aBUCETL OT YCMOTPEHUSA CYL0B 1 OpraHoB NMPOKypaTypbl.

KnioueBble cnoBa: porosopHbie opraHsl OOH Mo npasam yenoseka, BO306HOB/IeHNe
npou3BoACTBa NO [feny BBWAY HOBbIX OOGCTOATENbCTB, MEPECMOTP fena, BO3MELLeHue,
BpeMeHHbIe Mepbl

Ona uutnposaHua: A6bpawuH P.M. BanaHcupys mexay nporpeccoM W perpeccom:
MCNOMHEHNE peLLEeHWn AOroBOpHbIX opraHoB OOH no npaeam uenoseka B Poccuiickoi
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Abstract

This article is aimed at determining the extent to which the decisions of the UN human
rights treaty-based bodies against Russia can be enforced at the current time. The author
traces the evolution of approaches of judicial practice, which have been developed
primarily by the Constitutional Court of the Russian Federation (hereinafter —
Constitutional Court) and the Supreme Court of the Russian Federation (hereinafter —
Supreme Court) on the issue of the legal consequences of the decisions rendered by the
UN human rights quasi-judicial bodies in relation to Russia using the examples of three
possible scenarios: first, the resumption of the applicant’s case due to new circumstances
(the Khoroshenko and the Medvedeva cases); second, the review of the applicant’s case
in a supervisory procedure (the Kostin and the Mamonov cases); and third, the reparation
of the harm caused to the applicant (the Kirsanov and the Sotnik cases). This study also
assesses the possibility of obeying the interim measures of the UN Human Rights
Committee (hereinafter — HRC, Committee) in light of the recent position of the Supreme
Court of April 2025. The author concludes that the possibilities for resuming criminal
proceedings due to new circumstances or their review in a supervisory procedure are
extremely limited. It appears that the resumption of civil proceedings due to new
circumstances is unlikely because of certain changes in Russian legislation. Since the
procedure for enforcing the decisions of the UN human rights treaty-based bodies is not
regulated at the legislative level in the Russian Federation, the author is convinced that in
the near future, compliance with decisions of such bodies will depend entirely on the
discretion of courts and prosecutor’s offices.
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BeeaeHue

15 maprta 2022 roga Poccusa ysegomuna [eHepanbHoro cekpetapsa Coseta
EBponbl 0 BbIXOAe M3 3TOW opraHusauuy no cr. 7 YctaBa CoseTa EBponbl, a
Takke O CBOEM HamepeHWn fAeHoHcupoBaTb (EBponelickyto) KoHBeHUMO O
3alMTe nNpaB YesioBeKa M OCHOBHbIX CBO60OA OT 4 Hos16psA 1950 roga (ganee —
EKMY, EBponeiickas koHBeHuus). 11 mapTa 2023 roga Poccuiickas degepaums
[JeHOHCMpoBasia pag MexayHapogHbix gorosopos CoseTa EBporbl, BKIOYas v
EBponeiickyto KOHBeHUMIO'. PaHee HeKOTOpble aBTOpPbl OTMEeYasM, YTo B
OTCYTCTBME MEPEXOAHOI0 MexaHusMa 3asBuTenn akTUYeCcKn CTONKHYTCA C
npo6nemoin HencnosHeHnst Poccuiickoin degepaumein MHOrMX NOCTaHOBNEHUN
EBponeiickoro Cyga no npasam u4enoseka (ganee — ECIMY) (YnTyprawes,
2023, c. 50). Bmecte c Tem 18 pekabps 2024 roga Mpesvgnym BepxoBHOro
Cypna Poccuiickoin ®epnepaumn (ganee — Mpesnguym BC P®) pasbsAcHW, 4TO B
Lensx UCMOMHeHUs noctaHoBneHuin ECMY, BcTynuBwmnx B cuiy o 15 mapra
2022 roga BKIKOUUTENbHO, POCCUIACKME CyAbl MOTYT MpuU HeobxoaumocTu
NPUMEHATL MNYHKT 2 4actu 4 ctatbM 413 n nyHKT 3 4yactm 4 crartbn 414
YronoBHo-npoueccyanbHOro kogekca Poccwuiickoii ®epgepauun (ganee — YMK
P®), To ecTb BO306HOBNATL NPOU3BOACTBO MO YrO/I0OBHOMY Aiefly BBUAY HOBbIX
o6cTosTeNnLCTB?. Mo cyTu, 3TUM nocTaHoBneHnem Mpesnanym BC P® oTmeHun
MHOTOYUC/IEHHbIE  MOCTAHOBMEHUSA O MPUMEHEHWM W MPOLSIEHUN  Mepbl
npeceyeHnss B OTHOwWweHWM 3aasutens O. V. HUKONEHKO U BO306HOBW/I
NMPOW3BOACTBO MO €ro YrofloBHOMY fe/ly BBUAY HOBbIX OOCTOSATENLCTB B CBA3MW
CO BCTyN/ieHnem B cuiy 16 dreBpansa 2022 roga noctaHosnexnmsa ECMNY no geny
Kospos u dpyaue npomus Pocculickoli ®edepayuu®. 10 okTsa6ps 2025 roga
Poccuiickaa degepauns geHoHcupoBasia [EBpPOMNEnckytd KOHBEHLMIO MO
npeaynpexaeHnio NbITOK 1 6ecYesioBEeYHOro WM YHUXKAIOLLEro AOCTOUHCTBO
obpalleHns WM HakasaHusi U NPOTOKOMbI K Heli*. HakoHel, 9 aekabps 2025
roga BepxoBHbii Cya nMpu3Hasn yTpaTuMBLUMM CU/y CBOE NOCTaHOBMeHue oT 27
moHa 2013 roga Ne 21 «O npuMeHeHuMn cygamy 06Leld  IpUCAUKLUN
KoHBeHUMM 0 3awuTte npasB YenoBeka M OCHOBHbIX CBO60OA OT 4 HoA6pa 1950
roga u TMpOTOKOMOB K Hel», a Takke WCKMoUWA ynomuHauusa EKMY un

1 ®epepanbHblil 3aKoH 0T 28 cheBpans 2023 1. Ne 43-03 «O npekpaLleHnn 4eACTBUS B OTHOLLIEHUM
Poccuiickoii Pefepaumn MeXAyHapOoAHbIX [,0roBOpoB Coseta EBponbi».
http://www.kremlin.ru/acts/bank/48975.

2 TMoctaHoBneHue [pe3nguyma BepxoBHoro Cyma P® or 18 pgekabpsi 2024 1. Ne 23-M24
«O BO30GHOB/IEHNN NPOV3BOACTBA MO YTOIOBHOMY fie/ly BBUAY HOBbIX OGCTOSTENBCTBY.

3 European Court of Human Rights. Kovrov and Others v. Russia. Application nos. 42296/09 and
4 others. Judgment of 16 November 2021.

4 ®epepanibHblii 3aKOH OT 29 ceHTA6pa 2025 1. Ne 358-®3 «O pgeHoHcauun Poccwuiickoii
degepaumneii EBponeiickoli KOHBEHLUMM MO NpeaynpexAeHuio MbIToK U 6ecyenoBeYyHoro uam
YH/MXKAIOLWEro  [OCTOMHCTBO  O6palleHWst WM HakasaHus W NPOTOKOMOB K Helix.
http://publication.pravo.gov.ru/document/0001202509290023?ysclid=mh9i5ewata648912749.
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MpoTokonoB K Hei, npaBoBbiXx no3uvumii ECMNY n pekomeHpaumin Komuteta
MuHncTpoB CoBeTa EBponbl U3 cBOMX MNpeablayLiyMx MocTaHoBMeHWA. Bonee
TOro, B 3TOM MOCTAHOB/IEHUN CCbISIKN Ha CTaTbl EBpPONEiCcKoit KOHBEHL MM Obln
3aMeHeHbl Ha aHasIornyHble  MONOXeHWsa  MexayHapoAHOro nakra o
rpaxpaHcknx 1 nonvTnyeckux npasax 1966 roga (nanee — MexayHapOaHbIi
nakT, MakT)®. COBOKYMHOCTb 3TUX COGbLITUI CBUAETENLCTBYET O SIBHOM OTXOAE
Poccun ot ctaHgaptoB CoseTa EBponbl B 061acTu 3awWnThl Npas Yenoseka. Ha
JaHHbIi  MOMeHT Poccuiickas degepaums OCTaeTcs y4vyacTHUUER psiga
YHMBEpPCa/IbHBIX JOTOBOPOB MO MpaBaM uesoBeka®. Poccus Takke yyacTBYET B
KoHBeHumn CHIT 0 npaBax M OCHOBHbIX cBo60ogax 4enoseka 1995 roga,
KOHTPO/bHBIM OpraHoM KOTOpOIi sBAseTcs Komuccus no npasBam YesioBeka
CHI". OfHako B HacTosilLee BpeMs 3TOT opraH He 061aAaeT NoSIHOMOYMSIMIA MO
pPaccMOTPEHUIO obpaLleHuii rpaxgaH rocyAapCTB-y4acTHNKOB o]
npeanosniaraeéMbIX HapyLIeHWAX WX MpaB, 3aKpPensieHHbIX B  YMNOMSHYTOM
KoHBeHUuMM (JTyHéB, 2025, c. 125). B cBA3M C 3TUM €4UHCTBEHHbLIMU AOCTYMHLIMMW
MeXrocylapCTBEHHbIMM OpraHamMu Mo 3awumTe npas U cBO60A 4enoBeka (B
3Ha4YeHun Yactn 3 ctatbh 46 KoHcTUTyuun Poccuiickoin denepaunmn) SBasoTcs
[OroBopHble 1 ycTaBHble opraHbl OOH no npasam uenoseka. B HacTosweli
cTaTbe akueHT caenaH Ha [eATeNlbHOCTU [O0rOBOPHbIX OpraHoB. Tak,
Poccuitickasn  ®depepauuss  npu3HaeT  KOMMETEHUMIO  YeTblpeX KOMWUTETOB
npuHUMaTb W paccMmaTpuBaTb UHAMBUAYasIbHblIE COOOLWIEHUS, a WMEHHO

5 TMocrtaHoBnenne MNneHyma BepxoBHoro Cyga P® oT 9 gekabps 2025 . Ne 33 «O BHeceHum
M3MeHeHUin B OTAenNbHblE NocTaHoBeHWs MNneHyma BepxosHoro cyaa Poccwiickoii ®egepauu n
npU3HaHWM yTpaTUBLUMM Cu/ly nocTaHoBneHust [lneHyma BepxoBHoro cyaa Poccuiickoid
depepaumn ot 27 moHa 2013 roga Ne 21 «O npuMeHeHWM cygamu O6Lei topucaykumm
KoHBeHLuM 0 3aluTe npas YesoBeKa M OCHOBHbIX CBO60A, OT 4 HOs16pa 1950 roga v MNMpoToKONoB K
Heii». https://www.consultant.ru/document/cons_doc_LAW_521205/. MoM1Mo npoyero, cepbesHble
KOPPEeKTUBbI GblM BHECEHBI 1 B NocTaHoBneHue MneHyma BepxosHoro Cyaa P® ot 10 okTabps
2003 . Ne 5.
https://www.consultant.ru/document/cons_doc_LAW_44722/?ysclid=mmIlywvjdw863334804.

®  Hanpumep, Poccuiickas ®eaepauus yuacTByeT B CNefyroLmx MHOTOCTOPOHHNX foroBopax OOH
no npasam Yenoseka: MexayHapoaHbIi NakT O rpaAaHCKUX U NoAMTUYecknx npasax, 16 gekabps
1966 r. // BegomocTn BepxoBHoro Coeta CCCP. 1976. Ne 17. CT. 291; MexayHapoAHblii NakT 06
3KOHOMMYECKMX, COLMasbHbIX W KylbTypHbIX npasax, 16 pekabpa 1966 r. // Begomoctu
BepxosHoro Coseta CCCP. 1976. Ne 17. cT. 291; MexayHapoHasi KOHBEHLMS O NIMKBUAALMN BCEX
chopm pacoBoit guckpumuHaumm, 21 aekabps 1965 r. // Begomoctn BepxosHoro Coeta CCCP.
1969 r. Ne 25. Ct. 219; KoHBeHUMA 0 nuksmaaumm Bcex HOpM AWUCKPUMUHALMW B OTHOLLEHUN
XeHWwH, 18 aekabps 1979 r. // Begomoctn BepxoHoro Coeta CCCP. 1982 r. Ne 25. CT. 464;
KoHBeHUMA NpOTVB MbITOK U APYIVX XECTOKMX, 6eCUeNOBEYHbIX MW YHUKAIOLWMX [JOCTOMHCTBO
BMAOB 06palleHns n HakasaHusi, 10 nekabpsa 1984 r. // BegomocTn BepxoBHoro CoBeta CCCP.
1987 r. Ne 45. C1. 747; KoHBeHuuss 0 npasax pebeHka, 20 Hos6ps 1989 r. // Begomoctu
BepxoBHoro Coseta CCCP. 1990 r. Ne 45. Ct. 955; KoHBeHLus 0 npaBax MHBaMAoB, 13 aekabps
2006 r. // BionneTeHb MexAyHapoAHbIX AoroBopos. 2013 1. Ne 7. C. 45-67.

7 KoHBeHuus CogpyxecTa HesaBucuMbIX M0CyAapcTB O NpaBax M OCHOBHbIX CBOGOAAX YenoBeka
1995 r. // BronneTeHb MeXAyHapoaHbIX A0roBopoB. 1999 1. Ne 6. C. 3-13.
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Komuteta OOH no npasam uyenoseka (ganee — KM4)8, Komutera OOH npoTtus
noiTok (ganee — KMAM)°, Komuteta OOH no /uKBUZAUMM PacoBOiA
AvckpyuMuHaummn (manee — K/IPO)Y, a Takke Komuteta OOH no nuksmaauum
AVCKPUMVHALMM B OTHOLLEHUM XeHWuH (aanee — KADXK)™. WccneposaHue
rnaBHbIM 06pa3om chokycrMpoBaHo Ha paboTe Tpex Komutetos: KM4, KMM u
KNOXK. OeatenbHocTb KJ/IPL He oxBayeHa, MNOCKOMbKY €ro mnpaktuka B
OTHOLWEHUN Poccun nNpefcTaBnseTcs HefoCTaTOYHO pPasBWTON (3TOT opraH
BbIHEC BCEro /INWb [Ba PELUEHWS O HENpUeMIEMOCTU COOOLLEHW, NoAaHHbIX
npotuB Poccuiickoii ®enepaumn®?).

AHanus geaTenbHoOCTU yHMBEpCasibHbIX opraHos OOH o npasam yesioBeka
yXe Hawen oTpaxeHWe B [OKTpWHe MexAayHapogHoro npasa. OpfHu
nuccnefosarten  COCPefoTOYM/IM  BHUMaHWE Ha M3y4yeHun Bonmpoca o
OpPUANYECKOM CTaTyce pelleHuii  [oroBopHbix opraHoB OOH (Alebeek,
Nollkaemper, 2012; ConHueB, KoHeBa, 2013; boraTbipeHko, 2023). Opyrue
aBTOPbl paccmartpvBan  NPo6/aeMbl  WUCMOMHEHUS PEeLUEeHU  KOHTPOJIbHbIX
opraHoB OOH no npasam u4enoBeka (Kanetake, 2018; Shikhelman, 2019;
3uMHeHko, 2023; Ocwuno, 2023; XanadgsH, 2024). A.X. Ab6awwujge,
A.E. KoHeBa 1 A.M. ConHUEB NpUHUMaNN yyacTue B UCCNefoBaHUU BAUAHNUSA
YHMBEpCasIbHbIX [JOr0BOPOB MO NpasBam YesioBeka Ha HauMoHaslbHble NpaBoBble
cucTembl, B TOM yncre u Ha Poccuiickyto ®epepauyunto (Abashidze, Koneva &
Solntsev, 2024, Chapter 15).

Hactoswas pabota oT/iMyaeTcs TeM, YTO OHa Hanpas/ieHa He TOMbKO Ha
cuctemaTMsaumilo  NOAXOLOB  POCCUIACKON  cydeGHOM  npakTuku:  aBTop
NpesnpYHUMAET MOMbITKY ONpefenuTb NepCcrnekTUBbl UCMOMHEHUsSI pelleHnitt
[O0roBopHbIX opraHoB OOH no npaeBam 4enoseka B Poccuun. ToTeHuman
WCNOJSIHEHNS pELUeHNi YMOMAHYTbIX OpraHOB OLIEHMBAETCA CKBO3b NPU3MY
UMNAeMeHTauum Tpex Mep WHAVBUAYa/IbHOMO Xapakrepa: BO-NepBblX, BO3006-
HOB/IEHWE NPOW3BOACTBA MO ey 3asBuTeNns BBUAY HOBbIX OOCTOATE/NLCTB;

dakynbTaTBHbLIA NPOTOKON K MexayHapoAHOMY MakTy O rPakAaHCKMX M NONUTUYECKMX npasax,
16 nekabps 1966 r. // BionneTeHb MeXAyHapoaHbIX A0r0BOPOB AHBapb 1993 1. Ne 1. C. 3-6.
KoHBeHUMS NpOTVB MbITOK U APYIVX XECTOKMX, 6eCUeNOBEYHbIX WM YHUKAIOLWMX [AOCTOMHCTBO
BMAOB ob6palleHnss n HakasaHusi, 10 gekabpsa 1984 r. // Begomoct BC CCCP. 11 Hos6psa 1987 1.
Ne 45.
MexayHapogHas KOHBEHUMS O NMKBMAAuuM BCeX (hOpM pacoBoii AuCKpUMUHaumu, 21 nekabps
1965 r. // BegomocTn BepxoHoro CoBeTta CCCP. 18 ntoHst 1969 r. Ne 25. CT. 219.
dakynbTaTUBHBIA NPOTOKON K KOHBEHLMM O NIMKBUAALIMK BCeX (hOPM AUCKPUMMHALMN B OTHOLLEHWN
XXEHLLWH, 6 okTA6pa 1999 r. // BronneTeHb MexayHapoAHbIX foroBopoB. 2005 1. Ne 4. C. 3-8.
2 Cm.: UN Committee on the Elimination of Racial Discrimination (aanee — CERD). A. S. v. Russian
Federation. Communication no. 045/2009. Inadmissibility decision of 26 August 2011.
https://juris.ohchr.org/casedetails/1726/en-US; CERD. M. v. Russian Federation. Communication
no. 055/2014. Inadmissibility decision of 7 August 2015.
https://juris.ohchr.org/casedetails/1963/en-US.
B HacTosel/i paboTe nof «pelleHusMU» A0roBOPHbIX opraHoB OOH no npasam Yenoseka
NMOHUMALOTCS, NPEXAE BCEro, X CO0bpaxeHNs (MHeHUs).
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BO-BTOPbIX, NEpPecMoTp Aena 3asBuTens B HaA30pHOM MOPSAKe; U B-TPETbUX,
BO3MeLLEeHNe Bpeaa, NMPUYMHEHHOrO 3asBuUTento. bonee Toro, B HacTosAWEM
nccnefoBaHynn 3aTparnsaeTcs BOMPOC O NePCneKkTnBax UCMNOSIHEHNA BPEMEHHbIX
mep KN4 B cBeTe HepaBHeli npakTuky BepxoBHoro Cyaa. B cBsisan c atum
nccnepoBartebCkuii BONPOC HaCTosALWEel paboTbl COCTOUT B TOM, B Kakoil Mepe
Ha [JaHHbIA MOMEHT MOryT OblTb WCMO/IHEHbI PELIEHUS YHUBEPCASIbHbIX
[IOrOBOPHbIX OPraHoB Mo NpaBaM YenoBeKa, BbIHECEHHbIE B OTHOLLEHUN Poccum.

Crarb COCTOMT W3 BBEAEHWA, YeTbIpex yacteil u 3aknouveHus. Nepsas
YyacTb NOCBALLEHA BONPOCY O NPaBOBOM cTaTyce peLleHuit 4oroBopHbix OOH no
npaBam YesioBeKa B POCCUIICKONM MpaBoOBON cucteme. BTopas yacTb BkYaeT
TpU nogpasgena, B KOTOPbIX OLEHMBAKOTCA MepCrneKkTUBbl BO30OHOB/EHUSA
Npoun3BOACTBA NO Aefny BBUAY HOBbLIX OOCTOATENLCTB M NepecMoTpa gena B
pesynerare obpalleHns B [OroBopHble opraHbl OOH no npasam 4Yenoseka.
B TpeTbeil yacTu nccnegyercs BO3MOXHOCTb MOSyYEHWs1 BO3MELLEHNS Bpeaa, B
4acTHOCTM KOMMEeHcauuy MOPasIbHOrO Bpefa W B3bICKaHUS CyAeOHbIX N3aepKeK
B pe3sysnbrare obpalleHus B kBasucynebHsle opraHsl OOH no npaeBam yenoseka.
B yeTBepToOli YaCcTN AAeTcsA OueHKa BO3MOXHOCTU UCMOSTHEHUS BPEMEHHbIX Mep
KIMY B Poccuiickoli ®epepauun.

1. MecTo pelueHunii foroBopHbix opraHoB OOH no npaBam 4enoBeka B
pamkax poccuiickoii NpaBoBOI cUCTEMbI: Napoans Ha cya?

AHanu3vpys 3HayeHue pelleHnin J0roBopHbiX opraHoB OOH no npasam
yenoBeka A1 POCCUICKON NpaBOBOA CUCTEMbI, HeNb3s 06O0NTM CTOPOHOI
BOMpPOC O NMPaBOBOM cTaTyce nofobHbIX pelueHwnii. B 2018 rogy Komucensa OOH
no mexgayHapogHoMmy npasy (gnanee — Komuccus) nogrotoswsia NPOEKT
BbIBOAOB O TMOC/EAYIOWMX COIalleHnsX W Mocnefyollein npakTnke B
OTHOLLEHMN TONTKOBaHMSA MEXAyHapoAHbIX [OrOBOPOB, B KOTOPOM Npu3Hana, 4to
«CYXX[EHNEe 3KCNEePTHOro A0rOBOPHOIO opraHa MOXET Nnopoxaatb nocnegytoLlee
cornaweHne nav nocneayoLlylo NpakTuKy YY4aCTHUKOB MO NyHKTY 3 ctatbu 31
[BeHckoli KOHBEHLMN O NpaBe MEeXAyHapOoAHbIX AOr0BOPOB] MW NOCNELYIOLLYIO
NPakTUKy Mo cTatbe 32 UM OTCblIaTb K HUM»M. K CyXAEHWSIM 3KCMEPTHbIX
[OroBOpHbIX OpraHoB (OT aHrn.. pronouncements of expert treaty bodies)
Komucema otHecna, B 4acTHocTW, peweHua KMNY un  npepnoxeHua wu
pekomeHaauun KNPAS.

4 International Law Commission. (2018). Draft conclusions on subsequent agreements and
subsequent practice in relation to the interpretation of treaties, with commentaries, Yearbook of the
International Law Commission, vol. 1, Part Two. P. 106.
https://legal.un.org/ilc/texts/instruments/english/commentaries/1_11_2018.pdf.

% lbid. P. 109.
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YuutbiBad O0ObIYHOE 3HAYeHVWE TEepPMUHOB, LUMPOKO WCMOMb3YEMbIX B
MeXAyHapoAHbIX A0oroBopax Ansi 0603HAYEHUSI KOHKPETHOM (DOPMbI CYXAEHUS
WUNN ero KoHTtekcta, Kommccusa npuxoauT K BbIBOAY, UTO Takme CyXAEHUA He
UMeloT 06s13aTefIbHO  topuanueckold  cunbl*®. BmecTe C TeM  peLleHust
yHMBepcanbHbIXx opraHoB OOH no npaBam 4enoBeka MOryT Y4YUTbIBATbCA
MeXAyHapoAHbIMU CyAe6HbIMM OpraHamy B KayecTBe aBTOPUTETHON NPaBOBOW
nosvumun. Hanpumep, B cBoe Bpemsi MexayHapoaHblii Cya B aene MBuHelickas
Pecny6nuka npomus [emokpamuyveckol Pecry6siuku KoH20, 06paTvBLLUMCE K
npaktnke K4, oTMeTus, 4To «emy cregyeT npujasaTb 60/blIOE 3HAYEeHue
TO/IKOBaHWIO, MPUHATOMY 3TWM He3aBUCKHMbIM OpraHoM, KOTOpbIii Obla co3gaH
cneuvancHO Ana  Ha6AlAeHus 3a NPYMEHEHUEM 3TOro  MeXAyHapoAHOro
foroeopa [MexayHapoaHoro nakta o rpaxaaHCKuX 1 NoIMTUYECKUX npaBax]»’.
Cyp obpallaetcs K npakTMke A0roBopHbIX opraHoB OOH no npaBam 4enoBeka
(BKk/loUas 3ameyaHnsa 06LLEero nopsaka) 1 no cei geHb,

OTHOCUTENBbHO (PYHKUMIA KOHTPONbHbIX opraHoB OOH no npaBam uyenoBeka
KMY oTmeTnn, 4To ero coobpaxeHusam NPUCYLLM OCHOBHbIE YepTbl cygebHoro
pelweHns: uneHbl Komutetra Q[eNCTBYIOT 6GecnpucTpacTHO U He3aBUCUMO,
chopmynuposku MNakTa nonyyaroT B3BELLUEHHOE TO/IKOBaHWe, pelleHns Komuteta
HOCAT OKOHYaTeNbHbIli Xxapaktep'®. Tem He MeHee bB.P. Ty3aMmyxamenos
OTMeYaeT, YTO JaHHble opraHbl He HadeneHbl Ccyge6GHbIMM MOSTHOMOUYMSAMU,
MOCKOMIbKY «WX npouefsypa He oTBevaeT TpeboBaHUAM ny6InYHOCTU U
COCTA3aTeNIbHOCTN, OHW He WCCNeaylT [Aokasare/lbCTBa M He onpallvsatoT
CBUAETENEN N 3KCNEePTOB; YUpeanTebHbIMU aKkTaMy He NPeaycMOTPEH NOPSA0K
06Xa/iI0BaHNA WX pPELUEHWIA WM KOHTPONAS 3a WX BbINOJIHEHWEM U €ro
obecneyveHus» (Tyamyxamepnos, 2021, c. 155). B cBfi3n ¢ TeM, 4TO AOrOBOPHbIE
opraHbl OOH He sBnsTCA cyaebHbIMU B CTPOrOM CMbIC/Ie C/1I0Ba, HEKOTOPbIE
uccnegosareny nonaratT LenecoobpasHbiM MCMO0/b30BaTh MO OTHOLUEHUKO K
HAM TEPMUH «KBasucyaebHble opraHbl» (Abawwmnaze, ConHues, 2012, c. 133).
Kpome TOro, paHee B 0COG0M MHEHWU, MPUIOXEHHOM K OnpegeneHvio
Ne 1248-0O, cyaba KoHctutyumoHHoro Cypa H.C. BoHpapb nogvepkHyn: Ky

% bid.

7 International Court of Justice (zanee — ICJ). Case concerning Ahmadou Sadio Diallo (Republic of
Guinea v. Democratic Republic of the Congo). Merits, Judgment of 10 November 2010. Para. 66.

8 Cm., Hanp.: ICJ. Legal Consequences arising from the Policies and Practices of Israel in the
Occupied Palestinian Territory, including East Jerusalem. Advisory Opinion of 19 July 2024. Para.
233; ICJ. Obligations of States in respect of Climate Change. Advisory Opinion of 23 July 2025.
Para. 377; ICJ. Obligations of Israel in Relation to the Presence and Activities of the United
Nations, Other International Organizations and Third States In and in Relation to the Occupied
Palestinian Territory. Advisory Opinion of 22 October 2025. Para. 154.

¥ UN Human Rights Committee (aanee — HRCmttee). General comment no. 33, Obligations of
States parties under the Optional Protocol to the International Covenant on Civil and Political
Rights. Para. 11.
https://www.ohchr.org/en/documents/general-comments-and-recommendations/general-comment-
no33-obligations-states-parties.
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ABMAETCA WMEHHO «3KCMEPMHbLIM KOHBEHUUOHHbIM OpP2aHOM, 4TO, B CBOI
ouepefb, onpefenseT xapakTep U npaBoBble NOCAEACTBUS MPUHUMAEMbIX UM
aKToB, KOTOpble, MMes BaXKHOE MOPaSIbHO-NOMNTMYECKOE 3HAaYeHWe, He MOoryT
npupaBHMBaTbLCA K CyAe6HbIM aKTam W OTOXAECTBAATLCA C HUMU» (KypcuB
moii. — P. A)%.

Bonpoc 0 npaBOBOM CTaTyce PpeLUeHU A0roBopHbIX opraHoB OOH no
npaBam YesioBeKa He pa3 MoAHMMasICS B POCCUIACKOI OOKTpuHE. OfHW aBTopbI
NnogyYepKUBalOT, YTO XapakTtep pewleHuin KMNY onpegensietcs 06s3aTe/ib.CTBOM
rocyapcTB-y4yacTHUKOB AelicTBOBaTb A0OPOCOBECTHO Kak B paMKax yyacTusi B
npoueaype, Tak n B oTHoweHun camoro MakTa (ConHues, KoHeBa, 2013, c. 86).
Mo MHeHWIo Apyrux, peleHus, NnpruHUMaemMble 40roBopHbIMY opraHamu OOH no
npaBam 4enoBeka MO pesynbrataM PacCMOTPEHUS  UHAMBUAYAbHbIX
coobueHnii B oTHoweHun Poccuiickoin depepauun, SABASOTCA COCTaABHONA
4yacTblo ee NpaBoBOW cUCTEMbI (3UMHEHKO, 2023, c. 74). OgHako 60/bLUINMHCTBO
KaKk POCCUICKMX, TakK W 3apybexHbiX uccnegoBartesieli HacTaMBalwT Ha
pekoMeHAAaTeNbHOM XapaKTepe peLUeHnii yHMBepCcaslbHbIX OpraHoB No npasam
yenoseka (Shelton, 2011, p. 559; Rodley, 2013, p. 639; Tomuschat, 2014,
p. 233; Ty3amyxamepos, 2021, c. 159; cnonuHos, 2022, c. 33; MapoukuH, 2023,
c. 46). HecmoTps Ha HOpUAMYECKN Heobs3aTeNbHblli XapakTep pelueHnii aTux
opraHoB A.C. ABTOHOMOB OTMEYAET, YTO «3HAUNTE/IbHAsA YacTb rOCyAapcTB He
0TKasblBaeTcs OT Auasiora ¢ A0rOBOPHLIMW OpraHaMy B OTHOLLEHWUW peLUeHWuit
nocnefHux, faxe ecnv BblpaxaeT Hecornacue, nosiHoe WM YacTuyHoe, C UX
peleHnsaMn no UHAMBUAYyasbHbIM coobleHnsam» (ABTOHOMOB, 2013, c. 93).
M. A. BoraTblpeHKO nonaraet, 4To Hanbosfbluee 3HAYEHVWE WUMEKT CYXAEHWS
JoroBopHbix  opraHoB  OOH, BblHECEHHble B  XO4e  pacCMOTpeHus
WHAMBMAYaASIbHbIX COOOLLUEHWIA W MOArOTOBKM 3aMeyaHuii o6Lero nopsaka
(BoratbipeHko, 2023, c. 49-50). B cBow o4yepeab, HEKOTOpPbIE UCCnenoBaTesm
npegnaralnT oT/iMyatb 006si3aTefibHbI  Xapaktep (0T aHrn.:  bindingness)
pelleHnii kBasucyaebHbix opraHoB OOH no npaBam 4yefioBeka C TOYKM 3pEHMUS
MeXyHapoAHOro npasa OT MX MPaBOBOro cTaryca B HaLMOHa/bHOW NpaBOBOWA
cucteme (Alebeek, Nollkaemper, 2012, pp. 357-358). ABTOp HacTosLEN
paboTbl MpuAepXuBaeTCs MNOXOXel JIorvKW, paccmaTpusBas  AWHAMUKY
npoLeccyanbHOr0 pearnpoBaHns POCCUIACKUX CYAOB Ha PeLUeHUsT AOrOBOPHbIX
opraHos OOH no npasam 4yesioBeka.

Hanbonee nHTepecHoi npeacTaBnsieTcs Touka 3peHns 3. NycmaHa, KoTopsbIi
B LE/IOM paccmaTpuBaeT peLleHus MeXAyHapoaHbIX CyAeOHbIX OopraHoB B

2 Oco6oe MHeHue cyabk H.C. BoHaaps k Onpeaenernio KOHCTUTYUMOHHOMO Cyaa P® oT 28 nioHs
2012 r. Ne 1248-O «[Mo xanobe rpaxaaHnHa XopoweHko AHApes AHATONbeBMYA Ha HapyLleHne
€ro KOHCTUTYLIMOHHbIX NpaB MyHKTOM 5 cTaTbk 403, 4acTbio YeTBepToi cTaTbk 413 u yacTAMU
nepBoii 1 NATON cTaTby 415 YronoBHO-NpoOLeCCyasibHOTO kogekca Poccuiickoin ®epepauum».
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KayecTBe «MHGOPMAaLMOHHOIO MexaHusma» (OT aHrn.: information mechanism)
(Guzman, 2008, p. 51). Mo ero MHeHU, BO-NEPBbLIX, MEXAyHapoaHble Cyabl
nMomorarT rocygapcrsam npuiATh K 06LWEeMY MOHUMAHWMIO OTHOCALLMXCA K feny
hakToB MM MNONOXEHWA npaBa, a, BO-BTOPbIX, YCTaHaBAMBAlOT hakT
HapyLleHns mMexayHapoaHOoro npasa co CTOpoHbI rocyaapctea (Guzman, 2008,
p. 52). MpeacTaBnseTcs, YTO AaHHbIA TEPMUH MOXET ObiTb MPUMEHEH U Npu
onucaHun [eATeNbHOCTM YHMBEPCA/IbHbIX OpraHoB MO MpasBaM YesioBeka,
KOTOpble, HECMOTPS Ha CBOWN KBa3nCyAeOHbI XxapakTep, Takke 3aHUMatoTCs
nccnefosaHveM hakTUYeCKMX OBCTOATENLCTB Aefa U YCTaHOBeHWeM (DakToB
HapyleHUs MeXAyHapoAHOro mnpaBa CO CTOPOHbI rocyAapcTs, a WMEHHO
MeXAyHapoaHbIX [0roBOpOB NO MnpasBam 4esnoBeka. Jlaxe Takaa «MArkas»
[eATeNbHOCTb KOHTPO/bHLIX MEXaHW3MOB M0 NpaBam YesioBeka MOXET oKasaTtb
3HaUUTE/IbHOE  BMNAHME Ha  HauMOHaUuIbHble MpaBoOBble CUCTEMbI. Tak,
HeKoTopble rocyAapcTaa NPUHUMAIOT aKTUBHbIE MepPbI MO NCMNOMHEHWIO PeLUeHNit
[L0TOBOPHBIX opraHoB OOH no npaBam 4enoBeka?, ecTb faxe NpUMepbl TeX,
KTO NpuU3Han 3TW peLleHus puauyveckn obasartesibHbIMU. [pumepoM Tomy
CNYXWT VicnaHus, rge OTnpaBHON TOYKOM 118 NPU3HaHWA CTaulo Aeno AHxena
loHcanec KappeHbo npomus McnaHuu, paccmoTperHoe KNIXK?, B 2018 roay
BepxoBHbiii Cyg, VicnaHuyM nocTtaHoBWU/, YTO FOCYAapcTBO 06513aHO cobnogarth
MHeHust KM1OXK, MOCKONbKy OHO A06pPOBO/IbHO MPU3HAN0 KOMMETEHLMIO 3TOro
KomuteTa paccmatpuBath WHAMBUAYasibHble cooblieHus®. Yxe B 2023 rogy
BepxoBHbii Cya VicnaHuu B Lensix UCNonHeHns coobpaxennii Komuteta OOH
no npasam WHBaNMLOB NO Aeny PybeH Kasbexa /loma u AnexaHopo Kasibexa
Jlykac npomus VicnaHuu* BblHEC PEBOJIOLMOHHOE pELLEHME, YKa3aB, UTO
MeXayHapodHble — 00A3aTenibCTBa,  Kacawlyecs  WCMNOSIHEHWA  peLueHuit
MEeXAYHaPOLHbIX KOHTPOSIbHLIX OpraHoB, KOMMETEHLMI0 KOTOPbIX Mpu3Hasia

2 Hanpumep, B 1996 rogy B Konym6uu 6bia co3AaH CneumnasibHblil KOMUTET, COCTOSILLMIA 13 YETbIPEX
MWHMUCTPOB (MUHUCTP WHOCTPAHHbIX [e/l, MWUHUCTP OOOPOHbI, MWHWUCTP OCTULMKA, MWUHUCTP
BHYTPEHHUX Aen), pofib KOTOPOro 3ak/lo4aeTcsi B U3YyYEHUU PEeLUeHWit  MexayHapoAHbIX

[OrOBOPHbIX OpPraHoB MO MpaBaM YenoBeka W MPUHATUM pelleHnss O HeobXoAMMOCTM

npepgoctaenexHuns komneHcauun (Uprimny, Ruano, Garcia, 2024, pp. 241-242).

UN Committee on the Elimination of Discrimination against Women (ganee — CEDAW). Angela

Gonzélez Carrefio v. Spain. Communication no. 47/2012. Views of 16 July 2014.

https://juris.ohchr.org/casedetails/1878/en-US.

2 Maria de los Angeles Gonzélez Carrefio v. Ministry of Justice. Judgment No. 1263/2018 of 17 July
2018 of the Supreme Court, Administrative Chamber, Section Four.
https://www.poderjudicial.es/search/TS/#. Moapo6Hee 06 3TOM Aefnle MOXHO MNpoYUTaTb 34eChb:
Supreme Court of Spain: UN Treaty Body individual decisions are legally binding // EJIL Talk.
https://www.ejiltalk.org/supreme-court-of-spain-un-treaty-body-individual-decisions-are-legally-bindi

ng/.
24 Committee on the Rights of Persons with Disabilities. Calleja Loma and Calleja Lucas v. Spain.
Communication no. 41/2017. Views of 20 August 2020.

https://juris.ohchr.org/casedetails/3072/en-US.
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McnaHus, siBASOTCA 4YacTblo ee BHYTPEHHEro npasonopsigka®. Tem cambiM B
McnaHuyM ykopeHunachb NO3uLUS MO MCMOSIHEHUK PELUEHWUIA  [10rOBOPHbIX
opraHoB OOH o npaBam 4esioBeka B KaUecTBe HPUANYECKN 06513aTENbHBIX.

B HacTosilLiee BpeMsi MPU3HAETCS, YTO peLleHnsl AoroBOpHbIX opraHoB OOH
Mo nNpaBaM YesioBeKa NoTeHLMasIbHO MOTYT NOPOXAATh MOCEAYHOLLYH NMPaKTUKY
NPUMEHEHNST MeXAyHapo4HOro AoroBopa WaM focriefylouiee coralleHue
rocylapCTB-y4acTHUKOB MeXAyHapoAHOro [JoroBopa. B oTeyecTBEHHON u
3apy6exHoii [JOKTPUHE OTMEYAETCSl, YTO PELLEHMUsI KOHTPO/bHbIX opraHoB OOH
HE VMET pUANYECKN 06S3aTeNlbHOMO  Xapaktepa C  TOYKM  3PEHWUS
MexayHapogHoro npasa. OfHaKo HEKOTOpble TOCYyAAapCTBa MOTYT HAAensTh UX
onpeaenieHHbIM MPaBoOBbIM CTATYCOM YXe B paMKax HauMOHa/IbHbIX NPaBOBbIX
cuUcTeM.

2. B03MOXHOCTb BO30OHOB/EHUA MPOU3BOACTBaA MO Aesly BBUAY
HOBbIX OOCTOAATE/ILCTB U MNepecmMoTpa B pesynbrate ob6palleHus B
[OroBopHble opraHbl OOH no npaBam 4enoBeka: MpakTuka
poccuiickux cyaoB

B cootBetctBMM C nyHKTOM 3 cTatbu 2 [lakta Yy rocygapctB MMEKTCA
no3nTuBHbIE 06s3aTenscTBa MO MpefocTaBneHntlo  3PMEKTUBHBIX CPEACTB
NpaBOBO 3aLLMThLl B C/lyYae HapyLUeHUs Kakoro-nnbo npasa, 3akpensieHHoro B
[laHHOM MeXAyHapoAHOM Aorosope®,

Takum CcpeacTsoM MOXeT  BbICTynatb  MepecMoTp  Jena  BO
BHYTPUrocyaapcTBeHHbIX cypax. Ewe B 1996 rogy KoHCTWUTYUMOHHbIA Cya,
UCTOMIKOBAB YacTb 3 ctatbh 46 KoHcTuTyumm Poccuiickoin depepaummn B CBA3Ke
C MYHKTOM 2 cTatbu 2 lNakTa, npuLlen K BbIBOAY, YTO «JaHHOe KOHCTUTYLIMOHHOEe
NoSIOXKEHWe O3Ha4yaeT, 4YTO PeELUEeHUs MEXIocyAapCTBEHHbIX OpraHoB MOryT
NPUBOANTL K MEPECMOTPY KOHKPETHbIX Aen BbiCMMK cygamu Poccuiickoi
denepaumn, K, crnegoBaTenbHO, OTKPbIBAET [OPOry [AnS  MOTHOMOYWIA
nocnefHuxX Mo MOBTOPHOMY PacCMOTPEHWUO Aena B Lensx U3MeHeHus paHee
COCTOSIBLUMXCA MO HEMy pelleHuWid, B TOM 4MUCAe MPUHATbIX BbICLIEN
BHYTPUrocyapCTBEHHOM cynebHon MHCTaHUMel»?’. Brnocneacteun

% Jose Carlos, Dofa Jacinta and Don Jose Ramén v. Ministry of Justice. Judgment No. 1597/2023 of
29 November 2023 of the Supreme Court, Administrative Chamber, Section Four.
https://www.poderjudicial.es/search/TS/. Mogpo6Hee 06 3TOM [fene MOXHO npoyuTarb 34ecChb:
Spain’'s Supreme Court is at it again: UN Treaty Body decisions are binding // EJIL Talk.
https://www.ejiltalk.org/spains-supreme-court-is-at-it-again-un-treaty-body-decisions-are-binding/.

% HRCmttee. General comment no. 31 [80], The nature of the general legal obligation imposed on
States Parties to the Covenant. Para. 8. https://www.refworld.org/legal/general/hrc/2004/en/52451.

27 MocTtaHoBneHne KoHcTuTyumoHHoro Cyaa P® ot 2 dpespans 1996 r. Ne 4-1 «[Mo geny o nposepke
KOHCTUTYLIMOHHOCTM MyHKTa 5 4yacTu BTOpPOW cTaTby 371, yactun TpeTben ctatbn 374 n nyHkTa 4
YyacTu BTOpOi cTaTbl 384 YronoBHO-npoLeccyasnbHoro kogekca PCOCP B cBsi3n ¢ xanobamu
rpaxaaH K.M. KynbHeBa, B.C. Jlanyesa, tO.B. Jlykawiosa n /.M. CepebpeHHnKoBa».
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KoHCTUTYUMOHHbI Cyg npusHan, yto peweHus ECMY, paBHO kak u EKIMY,
SIBMISKOTCA COCTABHOM 4acTbio POCCUIICKO NpaBoBoii cucTembl®®. Kpome Toro, oH
He pa3 BbICKa3bIB&/ICA O BaXHOCTW NepecMoTpa fAena 3asBuTensa B CBA3N C
BblHeceHeM noctaHos/ieHnss ECIY, B KOTOPOM KOHCTaTUPOBasIOCh HapyLleHve
KoHBeHUMn®®, B oTimMune OT nocTaHoBnewuit ECIMY, yHuBepcasibHble
MeXAyHapofHble [0roBopbl MO MpaBaM 4YesioBEKA He npegycMaTpusatoT
KOHKPETHOI npoueaypbl MO UCNOIHEHUIO PeLLeHWUiA AOroBOpPHbIX opraHoB OOH,
N Ha 3aKkoHoAaTe/lbHOM YpPOBHE B PocCCuMM 3TVM peLleHusM He npuaaerca
HMKaKoro  3HaueHusl. Jluwb  poccuiickme  cyabl  (rnaBHbIM — 06pa3oMm
KoHCTUTyumoHHbIi  Cya n  BepxoBHblli  Cyf) BbICTynatoT kak B ponu
«PEMOHTHUKOB», KOTOpble BOCMOJIHAKT MpaBoBble NPo6enbl, Tak U B ponuv
«3akoHogatenen», npegnarasd [OCTATOYMHO PEBOJIIOLMOHHbIE MNOAX0A4blI MO
BOMPOCY MNPOLIECCYa/IbHOrO  pearupoBaHus Ha  pelleHuns  KBasucygebHbIX
opraHoB OOH no npaBam 4YesioBeka.

2.1. TporpeccuBHbIA, HO OCTOPOXHbIA noaxos KOHCTUTYLMOHHOro
Cypaa Ha npumepe gena XopouweHkKo npomus Pocculickol ®edepayuu

B 2012 rogy KOHCTUTYUMOHHbIN Cyf NPUHSAMA NO-HACTosAWEMY «npeLefeHTHoe»
OnpegeneHne Ne 1248-O (unu, Kak ero eule HasblBalT, onpegeneHune
«C MO3UTUBHLIM COAEPXAHMEM»), C(HOPMMPOBAB CBOK MNPABOBYHO MO3ULMIO
OTHOCUTE/IbHO BO3MOXHOCTW WCMO/IHEHWS PeLUeHUiA AOTOBOPHbIX MEXaHW3MOB
OOH no npaeam uvenoseka®. ToNYkOM K 3TOMY cTana Xasioba rpaxaaHuHa
AHApes XOpoLLEHKO, KOTOpbIii paHee o6paliancs B KMY3L. B cBoeM pelueHnn
KoMuTET KOHCTATUMPOB&U/I MHOXECTBO HApyLUEeHWA npasB 3assButens u
pekoMeH[oBasT rOCYAapCTBY-OTBETUMKY MPOBECTU MOSIHOE U TuaTesbHoe
paccnefoBaHne yTBEPXAEHU O MbITKaxX M XEeCTOKOM obpallieHun 1 Bo36yauTb

2% MocTtaHoBneHne KoHcTuTyumoHHoro Cyaa P® ot 5 pespans 2007 r. Ne 2-1 «[Mo geny o nposepke

KOHCTUTYLIMOHHOCTM NOsoXeHuii ctateid 16, 20, 112, 336, 376, 377, 380, 381, 382, 383, 387, 388 u

389 [paxpaaHCcKoro npoleccyasibHOro Kofekca Poccwiickoli ®efepaumy B CBS3M C 3anpocoMm

KabuHeta MwuHucTpoB Pecny6nuku TatapcTaH, Xanobamu OTKPbITbIX akKLMOHEPHbIX 0O6LLecTB

«HmKHeKaMCKHepTeXNM» 1 «XaKkacaHepro», a Takke xanobamu psga rpaxgaH».

Cm., Hanp.: MNocTaHoBneHne KoHcTutyumoHHoro Cyga P® ot 26 doespans 2010 r. Ne 4-M «[Mo geny

0 npoBepKe KOHCTUTYLIMOHHOCTW 4acTu BTOpOi cTaTbu 392 lpaxgaHCKoro npoueccyanbHOro

kofdekca Poccuiickoii ®efepauum B CBA3M € xanobamu rpaxgaH A.A. Jopowka, A.E. Kota n

E.}O. ®epoToBOii»; MocTaHoBneHne KoHCcTUTyLmMoHHOro Cyaa P® ot 26 aekabps 2005 r. Ne 14-M

«Mo geny o nNpoBepke KOHCTUTYLIMOHHOCTY OTAE/bHbIX MOMOXEHWA cTaTbn 260 MpaxkaaHCcKoro

npoueccyasibHoro  kogekca Poccuiickoii ®epepaumn B CBA3M € Xasoboli  rpaxaaHuHa

E.I" OausaHkoBax.

30 Onpegenenne KoHcTuTyumoHHoro Cyaa P® oT 28 wuioHa 2012 1. Ne 1248-O «[Mo xanobe
rpaxgaHuHa XopolweHKo AHApes AHaTO/NbeBMYa Ha HapyLUeHWe ero KOHCTUTYLWMOHHbIX npas
NyHKTOM 5 cTaTbn 403, yacTbio YETBEPTON CTaTbl 413 M YacTsAMM NepBoi U naToli ctaTbn 415
YronoBHo-npoLeccyanbHOro kogekca Poccuiickoii ®eaepaum».

31 HRCmttee. Khoroshenko v. Russian Federation. Communication no. 1304/2004. Views of
29 March 2011 (nanee — Khoroshenko V. Russian Federation).
https://juris.ohchr.org/casedetails/1628/en-US.
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YrofIoBHOE [efl0 B OTHOLIEHUW NnL, OTBETCTBEHHBIX 3a ObpalleHune, KOTOpomy
noaseprca 3asaBUTENb; MPOBECTM MOBTOPHO cyaAebHoe pa3bupaTesibcTBO B
COOTBETCTBMM CO BCEMUW rapaHTUAMKU, NPesyCMOTPeHHbIMU [lakTom (aHrn.:
a retrial in compliance with all guarantees under the Covenant), u npefocTaB1Tb
eMy Haj/iexallee Bo3MelleHve, BKIoYasi KoMmneHcauuio®, rocne «nobeabl» B
KMY XopouweHko o6patunca B [eHepasibHyld npokypatypy Poccuiickoii
depepaummn n BepxoBHblii Cya € Lenbi BO30GHOBUTbL MPOU3BOACTBO MO €ro
YrofIoBHOMY [Jeny BBMAY HOBbIX 06CTOATeNnbCTB. OfHaKko cyabs BepxoBHOro
Cyna BepHyna emy 3asBfieHWe, COC/aBLUMCb Ha To, 4To pelleHua KMY He
AB/IAIOTCA OCHOBaHMEM [AN1s MepecmoTpa CyAaebHbIX pelleHwnlii B MOpPsSAKe,
yCTaHOB/IEHHOM rnasoii 49 YMK P, MHTepecHo, UTo cama yacTb 4 cTatbh 413
YMNK P® cogepXut OTKPbITHIA NepevyeHb NPUMEPOB HOBbIX 0O6CTOSITE/NLCTB.

Kak oTMeyaloT HeKkoTopble uccnegosarenu, peweHusa KIMY Ha ocHoBaHuu
WHAMBUAYA/IbHBIX COOBLLEHNIA — 3TO CUrHa/1 rocyAapcTBy O HapyLleHUu npasa
M NpuU3blB K BOCCTAHOB/IEHWIO HapYLUEHHOro npasa, TO eCcTb, MO CYTU Aena, K
YCTPaHEeHN0 HapyLLeHNs MeXAyHapoaHoro obsasatenbcTea (MiwonnepcoH, 1991,
c. 111). Cnepys 3atoii nornke, KOHCTUTYUMOHHbI Cyg OTMETUN: B CUy
o6LLenpU3HaHHOro NpMHUMNa MexayHapoaHOoro npaea pacta sunt servanda v no
cmbicny nyHkta 3 (a) ctatbum 2 [Nakta Poccuiickas depepauns He Bnpase
YK/IOHATBLCS OT afeKBaTHOrO pearmpoBaHnsi Ha coobpaxeHus KMNY, B Tom uncne
B cny4asx, korga KMy nonaraert, 4To BCNeACTBUE HapYLLEHWS NONoXeHuid Makta
JO/MKHO ObITb  0bBecneyeHo MNOBTOPHOE cyaebHoe pas3buparenscTBO MO
YrofIoBHOMY feny /inua, 4Ybe CcooOLieHne MOCAyXW1o OCHOBaHueM /s
NPUHATMSE KOMWTETOM COOTBETCTBYHOLLEr0 coobpaxeHus®*. Bonee Toro,
KoHCTUTYUMOHHbI Cypa, pyKOBOACTBOBaJ/ICA U MyHKTOM 6 cTatbu 14 [MakTa,
KOTOpbI/ Takke npegycmaTpuBaeT MpaBO OCYXAEHHbIX Ha NepecMoTp Aena no
HOBbIM " BHOBb OTKpbIBLUMMCSA obcToATENLCTBAM. OTta
MeXAyHapofHOo-NnpasoBas HoOpMa WMeeT nNpUOopUTET nepes  BHYTPEHHUM
3aKOHO4ATENbCTBOM®®  (MAEHTMYHAs No3uUMs Gblfla MO3Xe OTpakeHa M B
OnpegeneHmn KoHcTuTyumoHHoro Cyaa oT 27 uioHs 2017 roga No 1436-0%).
B cBA3M € 3TM KOHCTUTYLMOHHBIA Cya Npu3HaUi, YTO BbIHECEHUE COOOPAKEHWI
KMY ¢ KoHcTaTaumeli HapylleHuin nonoxeHuii Makta SABNSETCA AOCTaTOYHbIM

%2 |bid. Para. 11.

3 CwMm.: onucaHue hakToB NpueeaeHo B OnpeaeneHun KoHCTUTYUMoHHoro Cyga Pd oT 28 wioHs
2012 r. Ne 1248-0.

3 Tam xe. A63au, ceibMOii MyHKTa 4.

Tam xe. A63aL, cebMoii NyHkTa 3.

% OnpegeneHne KoHCTUTyumoHHoro Cyaa P® 27 uioHs 2017 1. Ne 1436-O «O6 oTkase B NPUHATUN K
paccmoTpeHunio xanobbl rpaxgaHnHa flopoceeBa Cepres CepreeBnya Ha HapylleHve ero
KOHCTWUTYLIMOHHbIX MpaB NONOXEHUSMW MyHKTa 3 4acTu 4eTBepToil ctaTbu 413 n YacTu nepsoi
cTatbu 415 YronoBHo-npoLeccyanbHOro kogekca Poccuiickoi ®eaepauum».
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NOBOAOM [N1A1 BbIHECEHUS MPOKYPOPOM MOCTAHOBMEHMSA O BO36YXAEHUU
NpPou3BO/ACTBA MO YrofIOBHOMY [1e/ly BBU/Y HOBbLIX 06CTOATENLCTBY .

OpHako  Takasd, Ha nepBbli  B3rN84, NPOrpeccrBHas  No3vums
KoHctutyumoHHoro Cypa TauT B cebe HeCKO/IbKO OroBOpPOK: BO-NMEPBbIX,
Heo6xoaumo, 4Tobbl B camux coobpaxeHusax KMNY cogepxanock agpecoBaHHOe
Poccun npepnoxeHne o npoeefeHMn NOBTOPHOIO cyaebHoro pasbuparenscrea
(Hanpumep, kak 3To 6bII10 B O0es1e XOPOWEHKO); BO-BTOPbIX, NEpecMoTp Aena
3aABUTENS BO3MOXEH, €C/IN BbiSIBNIEHHbIE KOMUTETOM HapyLUeHUs NOMN0XEHUI
Makta He MoOryT OblTb UCMpaBneHbl B APYroM MOpsAke, a uX ycTpaHeHue
Heo6xoaumo AN obecneyeHuss NPaBoCyAHOCTU BCTYMMBLLUETO B 3aKOHHYH Culy
npurosopa. Cnegyetr OTMETUTb, YTO CNycTa Tpu roga KOHCTUTYLMOHHLIA Cyp
Takke Npu3Has, 4To MHeHne Paboueii rpynnbl N0 NPOU3BO/IbHLIM 3a4ePXaHNAM
(panee — Paboyass rpynna) MOXET cTaTb MOBOAOM, [AOCTaTOYHbIM Ans
BbIHECEHVSI NPOKYPOPOM NOCTAHOB/IEHNSA O BO36YXAEHMM MPOM3BOACTBA BBUAY
HOBbIX 06cTOSITeNbCTB®®. B oTnnuve oT pellenuii KMY, B desie Mamaseesa
KOHCTUTYUMOHHBIA Cyf  OTMETWN, 4YTO MHeHuss Paboueid rpynnbl MMeLOT
pekoMeHaaTeNbHoe 3HaueHne®. BnocnefAcTBUM KOHCTUTYLIMOHHO-MPaBOBble
no3viumun no oesry XopoweHKo v no oesny Mamseesa nopaepxan n BepxoBHbiii
Cyn®.

MpeacTtaBnsietcs, 4to B 060mx pgenax KOHCTUTYUMOHHbI Cya  6bin
[OCTaTOYHO OCTOPOXEH B CBOMX (DOPMY/IMPOBKaX. Tak, OH He MNpu3Has, 4To
pelleHnss [oroBopHbIX opraHoB OOH no npaBam 4YenoBeka WM MHEHWs
Paboueli rpynnbl BXOAAT B POCCWIACKYIO MPaBOBYKD CUCTEMY MO aHanoruu c
nocrtaHosnieHnsamy ECMY. BmecTe c Tem, He roBopsi 06 3TOM Harnpsmyto,
KOHCTUTYUMOHHbI Cya hakTuyeckn npugan opuanueckn obasarenbHy cuny
coobpaxeHusam KMY n mMHeHuam Paboueli rpynnbl. HecmoTps Ha To uTo Cyg
BblpaboTasl MPOrpeccUBHYI0 MO3MLMI0, OHA OCTaeTCd NPMMEHVMON NUlb K
Yro/I0BHbIM fiefiaM Ha OCHoBaHMKM YacTtu 4 ctatbun 413 YIK P®.

37 Tam xe. AG3au, TpeTuii nyHkTa 5.

Onpegenenve KoHctutyuuoHHoro Cyga P® ot 9 nioHa 2015 r. Ne 1276-O «O6 oTkase B NpUHATUN

K paccmoTpeHuio xanobbl rpaxaaHnHa MatseeBa [leHnca BukTopoBuua Ha HapylieHue ero

KOHCTUTYLMOHHBIX MpasB MOMOXeHnsaMn ctatb 413  YronosBHO-NpoueccyasibHOro  Kogekca

Poccuiickoii ®epepauymn».

Tam xe. A63aL, TpeTWin NyHkTa 4.3.

4 MocraHoBneHue MneHyma BepxosHoro Cyaa P® or 14 gekabps 2021 1. Ne 43 «O npuMeHeHun
cygamMum  Hopm  rnaBbl 49  YronoBHO-MpoueccyanbHOro  kogekca Poccuiickoin  degepaunm,
perynmpytowmx Bo306HOBNEHME NPOM3BOACTBA MO YrO/I0BHOMY fefly BBWUAY HOBbIX WM BHOBb
OTKPbIBLUMXCS 06CTOATENBCTB MO 3aK/II0UEHNIO MPOKYpOopa.
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2.2. PeBontouynoHHaa nosuuma BepxoBHoro Cyaa Ha npumepe gena
Medsedesa npomus Pocculickol ®edepayuu

CeeTtnaHa MeaBefeBa cTasia NepBoii 3asBUTeNbHULIENR, o6paTuBLueiicsa B KNAK
C co00LleHneM O HapyllieHun Poccueli nonoxeHnii KoHBeHUUn 0 NnKeugaumm
BCeX (hOpM [AUCKPUMUHAULMM B OTHOLLUEHUM XeHWuH 1979 roga (panee —
KoHBeHuus). CyTb [fena 3akilyasiacb B TOM, YTO 3asBuTeSlbHULE Obli0
OTKasaHO B TPYAOYCTPOWCTBE Ha [AO/DKHOCTb MOTOpPUCTa-py/ieBoro  Ha
ocHoBaHuM nyHkTa 404 yactn XXXIII MepeuHs Tskenbix paboT u pabor c
BpeAHbIMA WNN ONacHbIMW YCMOBUAMW TpyAa, MPW BbIMNOMHEHUM KOTOPbIX
3anpeLlaeTca NpUMeHeHve Tpyaa XeHLWWH, YTBEPXAEHHOro NoCTaHOBMEHNEM
MpaButenbctBa Poccuiickoii ®egepauum ot 25 dreBpans 2000 roga Ne 162
(panee — TepeuyeHb TsHKeNbIX pPaGoT Af1a  KeHwuH)*. BnocneacTeuu
MepBegeBa npegbssuna nck k OO0 «Camapckoe peyHoe naccaxmupckoe
npeanpusTne» c¢ TpeboBaHvem 06 06s3aHWM B KpaTyailuuniAi CpoK co3aaTtb
ycnoBus TpyAa M 3ak/uMTL TPYAOBO paoroBop®. B atom gene KomwuTer
OTMETW/I, YTO NOJIOXKEHUS, KacatoLmecs 3aluThbl ML, paboTalowmx B ONacHbIX
NN TPYAHBIX YCNOBUAX, AO/DKHbI OblTb HanpasfeHbl Ha OXpaHy 3[40pOBbs U
6e30nacHOCT Ha pabounx MecTax Kak MYXYMH, TaK U XKEHLWH C Yy4yeToM
reH4epHbIX pasnMunii, 06yCNOBAMBAKOLLMX HaMune cneumntmuyecknx prUCKoB
ANs 300poBbsi*®. KOMUTET MprHS BO BHUMaHue akT Toro, 4to B Poccuiickoii
defepaumn HeT crneumanbHOr0 OrpaHuyeHus Ans pabotbl B Hebe30nacHbIX
yCnoBuax Tpyga [ANA  MYXYUH, [aXe ecnM WU3BECTHbl PUCKM  AN1A WX
penpoaykTuBHOro 3a0poBbs (BapteHes, 2016, c. 43). Ha ocHoBaHuu 3TOrO
KNOXX noctaHoBwA, B 4acTHOCTU, YTO Poccwuiickaa ®epepaums HapyLwmnia cBou
obsasarenbcTBa No nyHkTam (c) u (e) ctaTby 2, paccMaTprMBaeMbiM COBMECTHO
co crarbeii 1 KoHBeHUMW, BC/eACTBME HeobecrneyeHuss MpYMEeHeHus Ha
npaxkTuUKe npuHyuna pasHo20 obpaweHus, npedycMompeHHo20 KoHseHyuel u
KoHcmumyuyuel, n 3adp(heKTMBHOW 3aLmTbl XEHLLUH OT /I0ObIX aKTOB reHAepHol
AVCKpUMMHaLUMKM (KypcnB Moit. — P A.)*. Tem caMbiM KOMUTET KOHCTaTMpOBaJl,
YTo MMesio MeCTO KaK HapylleHne MexAyHapoAHoro Jorosopa, TaK U
HapyweHve nonoxeHus KoHcTUTyuun Poccuitickoin ®depepaunn. B utore
KomMuTeT NpUHAN WHAMBWUAYaUIbHYIO Mepy B OTHOLIEHUWN 3aABUTENbHULLI, a
WMEHHO PEeKOMEHAO0Bas1 roCyAapCcTBy-0TBETHMKY NMPEfOoCTaBUTL 3asBUTEbHULE
COOTBETCTBYIOLLIee BO3MELLEHNE N afjeKBaTHYH KOMMNeHcaluo, Cou3meprmyto ¢

4 CEDAW. Medvedeva v. Russian Federation. Communication no. 60/2013. Views of 25 February
2016. Para. 2.1. https://juris.ohchr.org/casedetails/3028/en-US (ganee — Medvedeva v. Russian
Federation).

42 Ibid. Para. 2.4.

4 |bid. Para. 11.3.

4 Ibid. Para. 11.4.
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CEepbe3HOCTLI0 HapylleHus ee npas, U 06nerynTb e aoctyn kK pabote, ons
KOTOPO OHa MMeeT COOTBETCTBYHOLLYIO KBannduvkauuio. He orpaHMumBLUNCH
NviWb MepamMy UHAMBUAYasIbHOTO Xapakrtepa, KomuTeT oTpaswun U [OCTaTo4HO
60/IbLLIOI CMMCOK PEKOMEHAALMIA MO NPUHATUI0 Mep 06LLero xapakrepa®.

Mocne «nobeabl» Mepggsenesoii B KJ/I)K HekoTopble uccriegoBaTenu
npegnonaraimn, 4To UMeHHO KOHCTWUTYUMOHHbIN CyA [O/MKEH CNOCO6GCTBOBATbL
ucnosnHeHno pewenna KNOXK (BapteHes, 2016, c. 46), ofgHako, cutyaums
OC/IOXHANacb TeM, 4To paHee KOHCTUTYUMOHHbIA Cyn B OnpegeneHun ot
22 mapta 2012 ropa Ne 617-O-O chakTMueckm OTKasasica nNpu3HaTb
HEKOHCTUTYLIMOHHBIMU aKThbl, ocnapuBaemMble B fene MeaBenesoii‘®. B cBsian ¢
3TUM  «3cTadeTHY Manouky» noaxsaTui BepxoBHbli Cya, B KOTOpbIN
MegaBegeBa obpaTtuniack nocsie HeygayuHbIX NONbITOK BO306HOBUTbL rpaXKAaHCKoe
[0eno BBMAy HOBbIX 06CTOATENbLCTB. Mpobaema 3aknyanack B ToM, 4to B 2017
rogy /vwb coobpaxeHuss KNY n MHeHuss Pa6Gouyeli rpynnbl npusHaBaancb B
KayecTBe OCHOBaHMWS, [OCTATOYHOrO A1 BO30GHOBNEHUA fena BBUAY HOBOIO
o6cToATenscTBa. Kpome TOro, ata KOHCTUTYLMOHHO-MpasBoBas no3vuus oblna
NMpMMeHMMa TOMbKO K YrofIOBHbIM AefiaM BBUAY OTKPbLITOrO MepeyHss HOBbIX
06cToATENLCTB B YacTu 4 ctatbn 413 YIMK Pd. B 3aaBneHnn o nepecmortpe
Aena 3asaBuTeNbHULA cCbllanachb Ha NyHKT 4 yactu 4 ctatbu 392 paxaaHcKoro
npoueccyasibHoro kogekca Poccuiickoii depepaumn (ganee — [TIK Po),
KOTOpbI/i paHee K HOBbIM OOCTOSITENIbCTBAM OTHOCMA ycTaHoBneHne ECIY
HapyLleHusa nonoxenuid EKMY npyu paccMOTpeHnn KOHKPETHOTO Aena, B CBA3W C
NPUHATUEM peLleHns Nno KOTopoMmy 3asBuTenb obpaltanca B 3TtoT Cya.
Ccblnasicb  Ha KOHCTUTYLMOHHO-MPAaBOBYID MNO3ULUMI0 MO 0esly XOpOWEHKO,
BepxoBHbin Cyf cAenas Heyto pPeBO/IIOLMOHHOE, OTMETUB, YTO «C Y4eToM
YH/BEPCA/IbHOCTN  TakMX  MPUHLUMNOB  YrOMIOBHOIO U FpakgaHCKoro
Cy[0Npou3BOACTB, Kak COCTA3aTe/IbHOCTb WM paBHOMpaBMe CTOPOH (4YacTb 3
ctatby 123 KoHcTuTyumm Poccwuiickoit degepauun), npyvBefeHHas npaBoBas
nosvumsa  KoHctuTyumoHHoro Cyga Poccuiickoin depepaumm MOXET ObITb
pacnpocTpaHeHa Ha MpPOM3BOACTBO B Cydax ob6ulei opucavkummnm no
rpaxgaHckum  genam»*’. Bonee Toro, Cya npuwen K BbiBoAy, 4YTO
KOHCTUTYLMOHHO-NpaBoBas no3vuusi no oesy XOpOWeEHKO NpUMeHnMa no

4 Ibid. Para. 13.

Onpegenenne KoHcTuTyumoHHoro Cyaa P® ot 22 mapta 2012 r. Ne 617-O-O «O6 oTkase B
MPUHATUMA K PacCMOTPEHUI0 xasiobbl rpaxaaHkm Knesel, AHHbl HOpbeBHbI Ha HapylleHue ee
KOHCTWUTYLIMOHHbIX MpaB 4acTsAMK nepBoii 1 TpeTbeli cTatbn 253 TpyaoBoro kogekca Poccuiickoit
degepaunn 1 nyHktom 374 pasgena XXX NepeuHs Tsenbix paboT v paboT ¢ BpeAHbIMU UK
OonacHbLIMW YCNOBUAMKU TpyAa, MNP BbINOSHEHWM KOTOPbLIX 3anpeLlaeTca NpUMeHeHve Tpyaa
XKEHLLMH».

OnpepgeneHve CyaebHoli konnermy no rpaxaaHckum genam BepxosHoro Cyaa P® ot 24 wons
2017 r. no geny Ne 46-Kr17-24.
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aHanormm n K MHeHuam KNIDK*, B aTom fene BepxoBHbiii Cya Takke HanoMHuI
0 paHee BbICKa3aHHOI NO3ULMK, COMTACHO KOTOPOIi HenpaBW/IbHOE NPUMeHeHne
CYAlOM OOLLEenpuU3HaHHbIX MPUHLUWUNOB X HOPM MEXAyHapo4HOro npasa U
MeXAyHapoAHbIX  [0roBopoB Poccwuiickoit  ®depepauyy  MOXET  ABAATLCH
OCHOBaHWEM OTMEHbI NN 3MEHeHUs cyfeGHoro akta®.

MToroBas npasoBasa no3uvuma BepxoBHoro Cyaa 3akniovanacb B TOM, UTO
MHeHve K/OXK, npuHATOoe No NUCbMEHHOMY COOOLLEeHWMK rpaxaaHuHa PO un
cofepxalliee pekomeHgauum 06 YCTpaHeHWn HapyleHuin KoHBeHuun o
NVKBMAAUMM  OUCKPYMUHALMW B OTHOLUEHWM >KEHLUMH, 06513ame/ibHO  0/1s
ucriosiHeHusi  Poccuiickoin  depepauvein 1 MOXET  SBAATbCA  HOBbIM
06CTOATENBCTBOM B KOHTEKCTE nyHKTa 4 vactu 4 ctatbu 392 MK PP ana
nepecmoTpa BCTYNUBLLETO B 3aKOHHYIO CW/Ty CyAebHOro NoCTaHOB/IEHNS B LENIAX
co6/1101eHUA NPaB 1 3aKOHHbIX UHTEPECOB rpaxaaHnHa (Kypcus Moii. — P, A.)%.
HecMoTps Ha No-HacTosILLEeMY «PEBOMIOLMOHHOE 3asiBNIeHNE» 06 06s3aTenbHol
cine MHenuid KO (Mpu MCNOMb30BaHUM TepMUHA  «PEKOMeHZaLMmn»),
BepxoBHbii Cya, 0603HauMi  HECKOMbKO MOTEHUMAsIbHbIX OrpaHuyeHunii, a
VMEHHO TPaXKAaHCTBO 3asBUTENIbHULBI®T U NYHKT 4 yacTu 4 ctatbn 392 MK PO,
KOTOpbIV yTpatun cuny nocne npuHatua ®egepasbHOrO 3akoHa oT 11 MoHSA
2022 roga Ne 183-93. B cBsi3u ¢ TeM, UTO BepxoBHbIn Cya MCTOMIKOBaN NyHKT 4
yactm 4 ctatbm 392 [TIK P® kak nogpasymeBarwmii B KayecTBe HOBOIO
06cTOATENLCTBA HE TONBbKO MocTtaHoBneHnsa ECMY c koHcTaTaumen HapyLeHus
EKMY, HO 1 mHeHusa KK, HesAcHo, BydeT v 3Ta npaBoBasi No3vumus NMETb
Kakoin-nnbo aduchekT, yunTbiBasi TOT hakT, YTO AAHHbIA MYHKT HE MOXET ObITb
npumMeHeH B HacToswee BpemA. CrnefosartesibHO, WCMOSIHEHVE OByayLunX
peweHnii KNO)X ocTaetcsa nog BOMNPOCOM M3-3a «TYMaHHbIX» MNEPCneKkTuB
BO306HOB/IEHNS NPOM3BOACTBA MO IPaXAaHCKOMy [fefnly BBUAY HOBbIX
06CTOATENLCTB.

BepxoBHblii Cya, mocTaHOBMA HanmpaBuTb Aeno MeagsefeBoii Ha HOBoe
paccMoTpeHve B Cyf, NepBoOi MHCTaHuuu, To ecTb Camapckuii paroHHbI cyq,
r. Camapbl. B cBOEM pelleHun cyf, NepBoi MHCTaHUMK, BO-NEPBbIX, NPU3Ha,

% Tam xe.

MyHkT 9 MMocTaHoBneHusa TneHyma BepxoBHoro Cygaa P® ot 10 oktabps 2003 r. Ne 5
«O npuMeHeHUn cyaamn  o6LLeil  lopucaMKuMn - O6LLEeNPU3HaHHbIX  MPUHLMNOB W HOPM
MeXyHapoAHOro npasa 1 Mex/yHapoHbIX 40roBopos Poccuiickoit ®efepauumn».

Onpepenenne CyneGHol Konnermn no rpaxzaHckuMm genam BepxosHoro Cyga P® oT 24 wons
2017 r. no geny Ne 46-Kr17-24.

B cooTBeTCTBMM CO cTaTbeli 2 dakynbTaTVBHOIO NPOTOKoMa K KOHBEHUMM O NUKBUAALMU BCEX
hOpM ANCKPUMUHALIAWM B OTHOLLEHUW XEHLYMH COOBLLEHUA MOTYT HanpaBaAaTLCA NognajaoLmnmMm
noZ, IOpUCAMKLMIO rocyfapcTBa-yqyacTHUKa nMuamv Wan rpynnamm uL, Uam oT X MMeHu, KoTopble
YTBEPXJAIOT, UYTO OHW ABMAIOTCA >XepTBaMy HapyLleHWs 3TUM [oCyAapCTBOM-YHaCTHUKOM
Kakoro-nmbo m3 npas, U3/10XKeHHbIX B KOHBEHUMWN. TakuM 06pasoM, NOTEHUMaIbHO 06paTuTbes ¢
coobueHnem B K/1AXK npotvs Poccuiickoii deaepauun MOryT U MHOCTPaHHble rpaxaaHe, U avua
6e3 rpaxgaHcTea.
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4yTo 3anpet AMCKPUMUHALMW XKEHLMH B cdiepe Tpyaa no npu3Haky nona
ABNAETCS 06LLENPU3HAHHBIM NMPUHLIMITOM MEX/IyHapoAHOro npasa®2. Bo-BTopbIX,
Camapckuii palioHHbI cyfd, NOAYEPKHY/, YTO BO3MOXHOCTb MPUHATb YXEHLUHY
Ha pab6oTy TpebyeT OT paboTogarens (PMHAHCOBLIX BMOXEHWUI ONS CcO3faHMsA
6e3onacHbIX ycroBuii Tpyaas®. B-TpeTbuX, cyf NPUHSN BO BHUMaHWE TOT hakT,
410 B OO0 «Camapckoe peyHoe naccaxupckoe npennpuatre» oTCcyTcTBoBasla
BaKaHCUS1 [,O/HKHOCTM MOTOpPUCTa-py/1IeBOr0 Ha MOMEHT MNOBTOPHOrO 06palleHns
3aABUTENbHULBI C UCKOBbIM 3asBneHnem. Cyf Takke OTMETW/, YTO BO BpeMs
NoBTOpPHOro cyaebHoro pasbupartensctsa lMepeyeHb Tsxesnbix paboT He 6bin
OTMEHEeH WM W3MeHeH HecMoTps Ha pekomeHgauum KALK®. B wutore
Camapckuin paiioHHbI cyg . Camapbl YAOBIETBOPU WMCKOBblE TpeboBaHUs
3a9BUTE/bHMLBI YACTUYHO, MWL NpusHaB pelleHne OO0 «Camapckoe peyHoe
naccaxupckoe npegnpusitue» 06 OTKase B 3aklodeHun ¢ Mepenesoi
TPYAOBOrO A0roBOpa HapyLualLWwyM 3anpeT AMCKPUMUHALUK XEHLLIMH B cdhepe
Tpyaa no npu3Haky nosa®. Bompoc 0 npefocTaB/ieHUy KoMMeHcauum
MOpa/IbHOrO Bpefa Cyf, He paccMatpusasl, NMOCKOSIbKY cama 3asBUTENbHULA O
Heli He 3asBnana. Camapckuii 06nacTHOW cyA cornacuicsa ¢ nosuumei cyga
NEPBOI MHCTAHUMM W OCTaBW/ peLleHne 6e3 U3MeHeHWs™®. TakuMm o6pasom,
pekomeHgoBaHHass KomMuTteTtoM mepa WHAMBMAYasIbHOTO XapakTepa He Oblnia
peanu3oBaHa B MOJIHOW Mepe, MNOCKO/bKY 3asBuTENbHULA He nonyynna
KOMMNeHcaumMio MoOpasibHOro Bpefa M He Oblna NpUHATA Ha Xenaemyro
JOmKHOCTb. B pesynbrate Odesna Medsedesol B asrycte 2019 ropa
MuWHUCTEPCTBO Tpyda W coumanbHOn 3alwmTbl  Poccwuiickoin  ®epepauun
nepecMoTpeno u yTBepAWI0 HOBYH pefakumio FepeyHs Tskenbix paboT ans
XEHWWMHY. Kak cnpaBea/iMBO yKasbiBAOT HEKOTOPbIE UCC/ef0BaTeNN, TEPMUH
«3anpelleHHble» Obl1  3aMeHEeH TepMUWHOM «OrpaHuUYeHHbIe» npodeccuu.
Kpome TOro, HoBas pepakuus MNepeuHs cogepxmT 100 nosvuuid, TO ecTb B
4,5 pasa meHbLUe, Yem npexae (Abashidze, Koneva, Solntsev, 2024, p. 967).

%2 PeweHne Camapckoro paiioHHoro cyga . Camapbl OT 15 ceHTs6psi 2017 . no Ageny
Ne 2-1885/2017.

% Tam xe.
Tam xe.
% Tam xe.
AnennsumoHHoe onpegeneHne Camapckoro o6nacTHOro cyga ot 28 Hosbps 2017 r. no geny
Ne 33-15262.
Mpukas MuHTpyaa Poccumn ot 18 mions 2019 r. Ne 512H «O6 yTBEpXAEeHWN NepeyHs Npon3BOACTB,
paboT W [onxHocTeld € BpeAHbIMU U (MIM) ONacHbIMU YCNOBUAMMU TpyAa, Ha KOTOPbIX
orpaHMunBaeTCcs NpUMeEHeHNe TPYAa KEHLLMH.
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2.3. OT coobuweHua B KomuTteT no npaBamM 4yesioBeka A0 N3MEHEHUS
06BMHUTENBHOrO npuroBopa: MamoHos U KocmuH npomus
Poccutickol ®edepayuu

LLIMpoko m3BECTHbI ABa NpMMepa HacTosero nepecmoTpa fgena (M gaxe
NU3MEHEHUSs OOGBMHUTENBHOIO MNPUIoBOpPa) B CBA3WM € NpuHATbIMM  KMY
coobpaxeHusamu: ato gena 0. M. (MamoHos) npomus Pocculickol ®edepayuu
n KocmuH npomus Pocculickol ®edepayuu, paccMOTpeHHble B KMY
(BumHeHKo, 2023, c. 80; Ocunos, 2023, c. 83). CneayeTt OTMETUTb, YTO B 060MX
cnydasx KomuTeT HeaBYCMbICNIEHHO pekomeHaoBasn Poccuiickoii ®epepauun
obecneunTb NepecmoTp Aena 3asBuTeneli Co CCbUIKOM Ha CBOK MO3MLMI0 MO
aeny /Jlopoghees npomus Pocculickol ®edepayuu. Tak, KoMUTET npusHai, 4to
rapaHTuy, 3akpenseHHble B nyHkte 3 (d) ctatbu 14 lNakTa, NPUMEHSATCA U K
cyfe6HbIM pasbupaTenbcTBaM B Cyfe KacCalMOHHOW MHCTaHuum®®. B pene
0. M. npomus Pocculickoli ®edepayuu KOMUTET NOAYEPKHYN: WMEHHO
rocyapCTBO-y4acTHUK AO/MKHO MPOAEMOHCTPUPOBATb, UTO 3asBUTE/b, KOTOPbI
NMPUB/EKaUICA K OTBETCTBEHHOCTU 3a TSAXKME NPECTYNNEHUs C HasHaYeHnem
HakasaHus B BuAe NuEeHns cBOOOAbI Ha CPOK A0 25 neT, 6bin Hagnexalm
obpasoM npovHOpPMMPOBAH O CBOEM MpaBe Ha 3aluTHWKa, U 4YTO OH
HaMepeHHO OTKasasics BOCMOMb30BaTbCA 3TUM NpaBoM™. BnocneacTuu
KomuTeT npuwen K BbiBOAY: B [iefie OTCYTCTBYIOT (hakTbl, CBUAETENLCTBYOLNE
0 SIBHOM OTKas3e 3asiBUTENSI OT 3alUMTHMKA MO HasHaueHwo®™. Mo 3ak/oueHuo
Komuteta B pgene  KocmuH  npomus  Pocculickoli  ®edepayuu
rocyfapcTBy-y4aCTHMKY He YAaioCcb MPOAEMOHCTPMPOBaTb, YTO  Obln
NpeanpuHATLl HeobxoAuMble wwarn s MHAOPMUPOBaHUA 3asBUTENS O ero
npasax JIMYHO MPUCYTCTBOBATb Ha cyaebHoM pasbuparensctee U ObiTb
npefAcTaB/ieHHbIM  3alMTHUKOM BO BPeEMS KacCalMOHHOro nepecMmoTpa ero
MPUroBopa, YuuThbiBas TSHKKWIA XapakTep BMEHEHHbIX NPECTYMHbIX AesHWA®L.
Takum o06pasom, B 060ux genax KomuTeT npuwesn K BbiBOZY, 4TO Npaso
3aABuUTENEN HA 3alMTHMKA NPWU PacCMOTPEeHUN Aena B KacCauyoHHOM nopsijke
6b1110 HapyLLeHo®, B desne KocmuHa KMy pekomeHzoBasl
rocyfapCTBy-OTBETUMKY BbINIATUTL 3asABUTENIO AOCTATOYHYHO KOMMEHcauuo v
nepecmoTpeTb cyaebHoe pelleHne B COOTBETCTBUK C MakToM (OT aHrn.: review

% HRCmttee. Sergey Sergeevich Dorofeev v. Russian Federation. Communication no. 2041/2011.
Views of 11 July 2014. Para. 10.6. https://juris.ohchr.org/casedetails/1864/en-US.

% HRCmttee. Y. M. v. Russian Federation. Communication no. 2059/2011. Views of 31 March 2016.
Para. 9.7. https://juris.ohchr.org/casedetails/2113/en-US (ganee — Y. M. v. Russian Federation).

€ lbid.

& HRCmttee. Kostin v. Russian Federation. Communication no. 2496/2014. Views of 21 March 2017.
Para. 7.3. https://juris.ohchr.org/casedetails/2286/en-US (ganee — Kostin v. Russian Federation).
Y. M. v. Russian Federation. Para. 9.6; Kostin v. Russian Federation. Para. 7.3.
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the court’s verdict in compliance with the Covenant)®®, B To Bpems kak B desie
0. M. (Mamorosa) KMNY nocTaHOBUA OTMEHWUTb OGBUHWUTE/bHLIA MPUrOBOP
3aaBuTento (OT aHrn.. quash the author’s conviction) n nNpu Heo6GXoAMMOCTU
NpoBecT HOBOe cyfAebHoe pa3buparenbcTtBO W NEpPecMoTpeTb [eno ¢
cobMogeHneM  MPUHUMNOB  CNpaBeaiMBOro  CcyaebHoro pasbuparenbcrsa,
JocTyna K 3alWuTHUKY W OpyrMxX NpoLeccyasibHbIX rapaHTuii, a Takke
npeaocTaBUTL 3asiBUTENI0 Haa/exallylo komneHcauuo®t. CnepgosatenibHo, B
oboux pgenax KMY akcnavMumMtHO pekomeHgoBan Poccun nepecmoTpeTb
YronoBHble Aena 3asaBuTeneil.

Heobxo4MMO OTMETUTb, YTO B 060UX Aenax 3aaBUTENsM YAa/I0Cb He TO/IbKO
BO306HOBWTL NPOM3BOACTBO NO [Jefny BBUAY HOBbIX OOCTOATENLCTB, HO U
nepecMoTpeTb €ro B HaA30pHOM MNoOpsigke B COOTBETCTBUM C rnaBoi 48.1
YK P®. [Ana  3awutbl npaB o6oux 3asBuTeNneil pAsa 3amMectutens
leHepanibHOrO Npokypopa Poccuiickoii ®egepauun obpatunuce B MNpesnanym
BC P® c Haa30pHbIMM npeacTaBNeHnAMN, B KOTOPbIX OHM  Hanpsamyto
ccblnanucb Ha pewenuss KMNY no genam 3assuteneit. Mpesngnym BC PO
nepegan yronosHoe desio HO. M. (MamoHoB8a) Ha KaccalMoHHOe pacCMOTpeHue
B Cyae6Hyio Konnervio no yronoBHbiM aenam BepxosHoro Cyaa (panee —
CypebHasa konnervsl) B CBA3M C TEM, YTO MPaBO 3asBUTENS Ha 3awuTy 6b110
HapyLleHo®. AHasnornuHblii BbiBog, 6bi1 caenaH U B desie KocmuHa, KoTopoe
Takke Obl1I0 nepefjaHO Ha KaccauumoHHoe paccmoTpeHne B CyaebHyto
konnerno®®. B utore no desy KO. M. (MamoHoga) Cypae6Hasi Konnerust usmeHuna
0OBVHUTENbHBIA NPUIOBOP, BbIHECEHHbIE CBEpPA/OBCKUM 06/1ACTHBIM CYAO0M
15 maa 2002 roga, OKOH4YarTes/IbHO Ha3HauMB 3asABUTE/I0 HakasaHue B BuAe
21 roga nuweHnsi ceoboAbl (BMECTO M3HavaslbHbIX 25 NEeT) ¢ OTObIBaHMEM
HakKazaHus B UCMPaBUTENIbHON KOMOHUM CTpOororo pexuma®’. Mpu aTom B paMkax
KaccaLMoHHOro paccmoTtpenus gena CygebHas Konnerns pykoBoACTBOBaiacb
hakTaMnm UCTEUYEHUS CPOKOB [aBHOCTW YrOMOBHOMO nNpecnefoBaHus Mo
HEKOTOPbIM BMEHEHHbIM NMPECTYMN/IEHUSIM U CMSATYaLWMMN 06CTOATENILCTBAMA B
BUAE HaMuMsa Ha wkamBeHMM MamoHOBa Ha MOMEHT COBepLUeHus
npecTynfieHnii ABoux ManoneTHux aeteii®®. B cBow ouvepedb, onpeaeneHue
Cyne6Hoin konnernm no desly KocmuHa npeacTtaBnsetca 60/1€ee MHTepeCcHbIM,
MOCKO/IbKY B paMKax KacCauMOHHOrO MpOoV3BOACTBA 3asBUTE/b MNPOCUN

8 Kostin v. Russian Federation. Para. 9.

% Y. M. v. Russian Federation. Para. 11.

MocTraHosneHwve Mpesngnyma BepxosHoro Cyaa P® ot 29 mapra 2017 r. no geny Ne 187M16np.

% MocTaHoBneHue Mpesnanyma BepxosHoro Cyaa PP oT 10 okTa6ps 2018 1. no aeny Ne 128-M18np.
KaccaunoHHoe onpegenenne Cyge6Ho konnernm no yronosHeiM genam BepxosHoro Cyga P® ot
23 mas 2017 r. no geny Ne 45-017-2.

Tam xe.
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npu3HaTb 3a HUM Takke MpaBo Ha peabunuTaumio®. OpHako Cyae6Has
Konnerns oTMeTua, YTo ctarba 133 YIK PP He pacnpocTpaHseTcs Ha criyyau,
Korga MOCTaHOB/IEHHbI OOBMHUTE/bHBIA MNPUrOBOP OTMEHEH WM M3MEHEH
BBUAY UMCTEYeHUs CPOKOB AaBHOCTU. Kpome ToOro, COCMaBLIMCL HA
KOHCTUTYLMOHHO-NPAaBOBYI0 MO3ULMI0 N0 desly XopoweHko, CynebHas konnerns
npugana eii HOBOe TO/IKOBaHWe, NOAYEPKHYB, YTO NPUHATUE coobpaxeHnii KMNY
ABMIIETCA  OCHOBaHWEM A1 HACTYNNEHUA  Ye0/10BHO-NPoYEeccyasibHbIX
rnocsedcmasuli, Taknx Kak BO30GHOB/MEHNE NPOM3BOACTBA NO Aesy BBMAY HOBbIX
06CTOATENLCTB, MEPECMOTP NPOLECCyaslbHOroO pelleHus, NPUHATME HOBOIO
peweHns (kypcu Moii. — P.A.)™:. B wutore no deny KocmuHa Cype6Has
Konnerns u3MeHuna ero 06BUMHUTENbHbI NPUIOBOP, BbIHECEHHLIA BepXoBHbIM
Cynom Pecnybnukm Xakacus ot 20 mapta 2003 roga, 0cBO60AMB €ro OT 4acTu
Haka3aHua 1 OKOHYaTeslbHO Ha3HauYMB eMy JviLleHne CBO6OAb! Ha CPOK YeTbIpe
roaa AeBsiTb MecsiLeB (BMECTO M3HaYasIbHbIX 18 neT)’,

Takum o6pasom, HO. M. (MamoHos) npomus Pocculickoli ®edepayuu wn
KocmuH npomus Pocculickoli ®edepayuu SBNAIOTCA CaMbIMU - SAPKUMU
npuMepamn TOro, Kak 3asButenu, obpatuslimecss B KomwuTeT no npasam
yenoseka, CMOMN A06UTbCA ChnpaBefMBOCTU BNAOTb A0 W3MEHEHUS WX
06BWHUTENBHBLIX NPUroBOPOB. TeM He MeHee HeKOoTopble uccrefoBaTenu
3asABNAI0T 06 OTK/TOHEHUN nogxoga BepxoBHoro Cyga oT
KOHCTUTYLMOHHO-NPABOBO MO3MLMN B CBA3M C BO3MOXHOCTbH MepecmoTpa
Yro/I0BHOIO fefna B pamkax Haa3opHoro npoussogcTea (Ocunos, 2023, c. 84). B
[eCcTBUTENbHOCTM BepxoBHbii  Cyn  nowen  panblue,  AOMNOSHUB
KOHCTUTYLMOHHO-NPAaBOBYIO MO3MLMI0  HOBLIMU  YrOIOBHO-NPOLeCCyasibHbIMU
Moc/eACTBUAMKN, TakUMW Kak MNEepecMoTp MpoLecCyaslbHOro peLleHns 1
NPUHATNE HOBOTO pelueHns. Henb3a He oTMEeTUTb, YTo 1 MamoHOB, 1 KOCTWH
6blMN  NVWeHbl NpaBa Ha 3alWuTHMKA, YTO NPOTMBOPEYUT Kak HopMmam
mexgayHapogHoro npasa (nyHkT 3 (d) crtatbum 14 Makrta), Tak v Hopmam
KOHCTUTYLMOHHOro npasa (ctatbs 48 KoHcTuTyummn Poccuiickoii depepaunm).
Kak otmetnna CypebHasa konnerms B desie KocmuHa, NpUroBop MOXET ObiTb
Npu3HaH 3akoHHbIM TO/ILKO B TOM C/lyyae, €CnM OH MOCTaHOB/IEH MO
pesynkTatam crnpasefnMBoro cyae6Horo pasbuparensctea’. Hecmotps Ha
pacCMOTpeHHblE  MO3UTUBHbIE MNPUMEPbI, MNEpPecMoTp Jena B  KayecTse
VHAVBULYASIbHOW Mepbl He Tak 4acTo oMrypupyeT B peLUeHnsX [0roBOPHbIX

Onpepenexne CyaeGHol KonnerMn no yronosHbIM Aenam BepxosHoro Cyga P® oT 26 aekabps
2018 r. no geny Ne 55-018-4.

Tam xe.

1 Tam xe.

Onpegenenve CypebHoli konnerun no yronoBHbiM genam BepxosHoro Cyaa P® ot 26 gekabps
2018 r. Ne 55-018-4.

Tam xe.
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opraHoB OOH no npasam 4enoseka. Tak, BCEro /iMllb B CEMWU peLUEHUAX,
BblHECEHHbIX B OTHOweHun Poccuiickoii ®epepauun, KMNY pekomeHpoBan
nepecMoTpeTb [Jena 3aaButeneii’s. KMM, B cBow odepedb, uW3GuUpan
aQHaOTMuYHY0 Mepy /ilb B OTHOLUEHUM ABYX CO06LieHuii™. B pamkax KK
TakXKe NLb B OTHOLIEHWN [BYX COOOLLEHWI B Ka4eCcTBe MHAMBUAYaNIbHON Mepbl
6b1/1 pEKOMEHA0BAH NepecMoTpeH aena’.

3. Bo3melleHve Bpefa B pesynbrare obpalleHuss B [0roBOpHbIe
opraHbl OOH no npaBam Yenoseka: feknapaunsa 6e3 KomneHcaunun?

MOMUMO BO3MOXHOCTM BO306HOBWTb MPOW3BOACTBO MO [Aefly BBMAY HOBbIX
06CTOSITENNLCTB WM NEPECMOTPETb €ro, 3asBUTENAM TakkKe MOXeT ObiTb
HasHaueHa Hag/exalasl u cnpaeeAsMBasi KomneHcauysl. Tak, No pesynsratam
paccMoTpeHnsl coobLLeHniA B oTHoweHnn Poccun KMNY npucyann 3asButensim
KomneHcauuio 6onee yem B 60 genax”’, KMNM — Tonbko B Tpex genax’®, a

Cwm.: HRCmttee. Babkin v. Russian Federation. Communication no. 1310/2004. Views of 3 April
2008. Para. 15. https://juris.ohchr.org/casedetails/1410/en-US; HRCmttee. Pustovalov v. Russian
Federation. ~Communication no. 1232/2003. Views of 23 March 2010. Para.10.
https://juris.ohchr.org/casedetails/1554/en-US;  Khoroshenko v. Russian Federation. Para. 11;
Y.M. v. Russian Federation. § 11; Kostin v. Russian Federation. Para. 9; HRCmttee. Semen
Shornov v. Russian Federation. Communication no. 2699/2015. Views of 25 July 2019. Para. 10.
https://juris.ohchr.org/casedetails/2794/en-US; HRCmttee. Valeriy Milyukov v. Russian Federation.
Communication no. 3132/2018. Views of 9 July 2025. Para. 10.
https://juris.ohchr.org/casedetails/5162/en-US.

Cm.: Committee against Torture (ganee — CAT). Danil Gabdulkhakov v. Russian Federation.
Views. Communication no. 637/2014. Decision of 17 May 2018. Para. 11.
https://juris.ohchr.org/casedetails/2743/en-US; CAT. Shamil Guseinov v. Russian Federation.
Communication no.  975/2020. Views of 11 November 2022. Para. 9.
https://juris.ohchr.org/casedetails/4140/en-US.

CM.: Medvedeva v. Russian Federation. Para. 13; CEDAW. X. and Y. v. Russian Federation.
Communication no. 100/2016. Views of 16 July 2019. Para. 11.
https://juris.ohchr.org/casedetails/2658/en-US.

Cwm., Hanp.: HRCmttee. Aleksandr Golubev v. Russian Federation. Views. Communication no.
3127/2018. Decision of 14 March 2025. Para. 9. https://juris.ohchr.org/casedetails/5227/en-US;
HRCmttee. Zelimkhan Magomadov v. Russian Federation. Communication no. 2533/2015. Views
of 8 July. Para. 11. https://juris.ohchr.org/casedetails/4138/en-US.

Cwm.: CAT. Kirsanov v. Russian Federation. Views. Communication no. 478/2011. Decision of
14 May 2014. Para. 13. https://juris.ohchr.org/casedetails/1834/en-US (panee — Kirsanov v.
Russian Federation); CAT. X. v. Russian Federation. Communication no. 542/2013. Views of 8 May
2015. Para. 13. htps:/fjuris.ohchr.org/casedetails/1955/en-US; CAT. Shamil Guseinov v. Russian
Federation. Communication no. 975/2020. Views of 11 November 2022. Para. 9.
https://juris.ohchr.org/casedetails/4140/en-US.
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KNOX — wectb pa3’™. [Janee BO3MOXHOCTb B3bICKAHWA KOMMEHcauun B
pOCCUIACKMX CyAax nccrefyeTcs Ha npuMepe nATu gen.

MepBblli  NpuMep KacaeTca [ABYX Jefl, 3arparmsalolmx npobnemy
JomallHero Hacwaus, paccmoTtpeHHbix KAMK. B pene O.[. npomus
Poccutickoli  ®edepayuu 3asBUTENbHULA CTOMKHYyNacb C TeM, YTO HU
NpaBoOOXpaHUTesbHbIE, HU CyAebHble opraHbl He 6GblM CNOCO6HbI ONepaTuBHO,
afekBaTHO 1 3dhhekTVBHO paccnefoBaTtb ee 3asB/ieHne 06 yrposax youiicTBom
M HacUIMeM Co CTOPOHbI GbiBLIEro NapTHepa®®. B utore KomuTeT npusHan, 4to
3asBMTeNbHULA OCTaBanacb 6e3 rocyaapCTBEHHON 3aluMTbl, B TO BPEMS Kak ee
nepuognueckn npecnegoBan arpeccop®. Tem cambiv KK 3akaumn, 4to
Poccuiickas ®epepauust Hapywmuna ctatei 1, 2(b)—(g), 3 v 5(a) KoHBeHUun®?,
B cBA3u ¢ aTuM KoMuTeT pekomeHA0Ban rocyaapcTBy-0TBETUMKY NPefocTaBuTb
3asBUTENIbHULIE Ha/1exalllyo (hMHaHCOBYIHO KOMMEHcauuio, COM3MepUMYI0 C
CepbesHOCTbi0 HapylleHuii ee npas®. KoMuTeT Takke peKkoMeHA0Ba NPUHATL
Mepbl OOLLEro xapaktepa, HaudMHas OT BHECeHWs M3MeHeHwli B cTatbio 116
YronoBHoro kogekca Poccuiickoin defepaunmn (ganee — YK P®) n 3akaHunBas
npegnoxennem  patnduumposatb  KoHBeHumio  Coseta  EBponbl O
npegoTepalleHnn n 60pbbe ¢ HacUAMEM B OTHOLUEHWM XXEHLUUH U AOMALLHUM
Hacunnem (CTaMbynbcKasi KOHBEHLMS ),

Opyrum npumepom ansietcs geno X. u Y. npomus Pocculickol dedepayuu,
KOTOpOEe KacasioCb JOMALUHEro HacuIns B CeMbe, Tak Kak 06e 3asaBUTE/bHULLbI
noABeprainCb  cUCTemMarnyeckomy  M3MYECKOMY U NCUXO0TUYECKOMY
HaCW/IMIO CO CTOPOHLI KX cynpyroB®. KomuTeT mocuuTas, 4To, NpuBnekas K
OTBETCTBEHHOCTW 3a akTbl AOMALLHEr0 HaCWIUS B paMKax CUCTEMbl YACTHOrO
00BVMHEHUNS, TOCYAAPCTBO-YYaCTHUK HE MOXET BbINOMHATL 0065A3aTe/bCTBO
NPOsABNATL [O/KHYI0 OCMOTPUTENBHOCTL B LENAX npefoTBpalleHus akToB
HacuiMsa M HakasaHus 3a HUX B paMKax CBOMX 06sA3arenibCTB NO cTarbe 2

 CMm.. Medvedeva v. Russian Federation. Para. 13; CEDAW. O. G. v. Russian Federation.
Communication  no.  091/2015. Decision of 6 November 2017. Para. 9.
https://juris.ohchr.org/casedetails/2429/en-US (ganee — O. G. v. Russian Federation); CEDAW. S.
T. v. Russian Federation. Communication no. 065/2014. Views of 25 February 2019. Para. 11.
https://juris.ohchr.org/casedetails/2651/en-US; CEDAW. X. and Y. V. Russian Federation.
Communication no. 100/2016. Views of 16 July 2019. Para. 11.
https://juris.ohchr.org/casedetails/2658/en-US; (ganee — X. and Y. v. Russian Federation);
CEDAW. O. N. and D. P. v. Russian Federation. Communication no. 119/2017. Views of
20 February 2020. Para. 9. https://juris.ohchr.org/casedetails/2709/en-US; CEDAW. Shpagina v.
Russian Federation. Communication no. 129/2018. Views of 23 February 2023. Para. 11.
https://juris.ohchr.org/casedetails/3749/en-US.

8 0. G. v. Russian Federation. Paras 2.1-2.8.

8 |bid. Para. 7.9.

8 |bid. Para. 8.

8 Ibid. Para. 9.

8 lbid.

8  X. and Y. v. Russian Federation. Paras 2.1-2.29.
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KoHBeHUun®®, B cBA3K C 3TUM KOMUTET peKoMeH0Bas1 rocyAapcTBy-0TBETUMKY
npefoctaButb 06emMM  3asBUTENIbHULAM  KOMMEeHcauuio, COU3MepuMyto C
CEepbe3HOCTLI0 HapylleHusa uX npas, W NPefocTaBUTb WM YCIyrm no
peabunutauun®’. Bonee TOro, Komuter CHOBa pekomeHz0Ban
rocyfapcTBy-OTBETUMKY NPUHATL BCECTOPOHHME Mepbl Mo 60pbbe ¢ npobnemor
[JOMallHero Hacunus®,  3asBuTeNlbHWLBI MO  ABYM JAeflaM COBMECTHO
obpatnimcb B 3aMOCKBOPELKKUA paiioHHbIA cya . MOCKBbI C MCKOM K
MuHUCTEpPCTBY BHYTPEHHUX gen Poccuiickoli depepaumm 1 MUHUCTEPCTBY
tmHaHcoB Poccuiickoin ®epepaunn (ganee — MuHUH) O B3biCKaHWUM
KomneHcaumn Bpega B pasMepe 1 500 000 py6. B Mosb3y Kaxkgoid m3 HUX®,
HecMOoTpsA Ha TO YTO 3asBUTE/NbHULbBI CCbIA/IUCh HA BbIHECEHHbIE B UX MOJb3Yy
pewenusa KAOXK, cyn nogyepkHyn: B cuny ctatbum 61 [TIK P® MHeHus wn
pekomeHgaumMm Komuteta He UMEINT MNperauunasibHOro 3HaveHus, B CBA3W C
YeM W3NOXEHHbIE B HUX OBCTOATENbCTBA HE MOrYT ObITb MPUHATLI CYAOM MO
HacTosiwemy feny 6e3 noATBepXAEeHWA OTHOCMMbIMK M AONYCTUMbIMW
fokazaTteibcTBamMmn®. Mockonbky  3asBUTE/LHULLbI He  npeacrasunu
[JOMNOMHUTENbHbIE  JOKa3aTeflbCTBa, WX WCKOBble TpeboBaHMs He Oblan
Y[0B/IETBOPEHbI. ANENNALMOHHAs NHCTaHUMS OCTaBua pelleHve cyja nepsoi
MHCTaHUuMn 6e3  u3MmeHeHus™. KaccauMoHHas VWHCTaHUMS Takke He
yAoBneTsopuia TpebosaHus 3aaBUTE/bHUL, OTMETUB, YTO UCNONIHEHNE MHEHWI
KNOXX B yactu npefocTaB/ieHnss KOMMNeHcauum 3aaBuTesibHiLaM HEBO3MOXHO,
MOCKO/IbKY €ro peLleHusi HOCAT pekoMeHAATeNlbHblli xapaktep®. Ha 3Ttom
NOMbITKN 3asBUTENbHUL, B3biCKaTb KOMMEHCALMIO C rOCYAapCTBEHHbIX OpPraHoB
BO MCMosiHeHVE peluennin KNTA)K 3aBepuninck, Tak kak B BepxoBHbliii Cyf OHU
peLwwunnn He obpawatbCes.

Tpetuii npumep — peno KupcaHos npomus Pocculickoli ®edepayuu,
Kacarlleecs CypOBbIX YC/IOBMIA NpebblBaHUs 3asBUTENS B U30/1ATOpe
BPEMEHHOro coaepxaHnsi®®, KoMuTeT NpoTMB MbITOK NPU3HaUT HEAO0CTATOUHLIMY
Mepbl rocyAapcTBa-yyacTHVMKa MO MPOBEAEHWNIO paccnefoBaHus YyTBEPXAEHWI
3aaBuTENA M MO NPefoCTaB/IEHU0 €My  CUMBOJIMYECKOW  [EHEXHON
koMmneHcaumn (10000  py6.)°.  KMM  npuwen K  BbIBOAY, U4TO

8 |bid. Para. 9.4.

5 Ibid. Para. 11.

% bid.

8 PelweHne 3amMOCKBOPELIKOTO paiioHHOTO cyga . Mockbl OT 18 pgekabps 2020 r. no pgeny

Ne 2-9267/2020.

Tam xe.

. AnennsiuMoHHoe onpegeneHve Cyae6HoW Koninerum no rpaxaaHckuM Aenam  MOoCKOBCKOro
ropogckoro cyga ot 20 uona 2021 r. no geny Ne 33-23525.

9 Onpepaenexve BTOPOro KaccauyoHHOTO cyAa 06Leli pucaMkumm ot 25 Hosbpsi 2021 1. no geny
Ne 8-27823/2021.

9 Kirsanov v. Russian Federation. Para. 11.2.

% Ibid. Para. 11.4.
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rocyfapCTBO-y4aCTHUK HapyLUMMO cTaTbio 16 KOHBEHLMU, 1 HA OCHOBaHUW 3TOro
pekoMeHAOBasT MPefoCcTaBuTb 3asBUTENO CMpaBef/IMBYI0 M Hag/exallyto
KomneHcaumio®®. B 2019 rogy KupcaHoB o6patuiicsi ¢ UCKOM K MUHQIUHY O
B3bICKAHWM KOMMEHcauMM MopasibHOro Bpena B pasmepe 500 000 py6. Ha
OCHOBaHUWM TOro, 4yto B nepuog c 14 pekabpsa 2000 roga no 5 deBpans
2001 roga oH Haxoawncs nof cTpaxeid B MIBC-2 1. ToNbATTU U cofepXasicsa B
YC/I0BUSIX, YHUXKAIOLLMX €ro YyenoBeyeckoe AOCTOMHCTBO. OfHaKo cyj OTkasas B
YLOBNETBOPEHNN  UCKOBbIX  TpeboBaHuii  3asBuTensi®®.  AnennsiumoHHas
MHCTaHUMs Takke He nogaepxana 3aseutens”. [locne [AByX NOMbITOK
06Xasi0BaHNA [Oef0 BepHy/10Cb B TBEPCKOW paioHHbIA cyn . MOCKBbI, B
KOTOpbI/i CHOBa 0bpatunicsa 3assuTesb yxe B 2023 rogy ¢ TeM xe TpeboBaHueM,
HO MO ApYroMy OCHOBaHWIO, & WMEHHO BBUAY [ASIMTENbHOIO HEeWCNOSHEHUA
peweHus KMM ot 14 mas 2014 roga rocygapcTBeHHbIMW opraHamn. Cya nepBoii
MHCTaHUMN CHOBa OTKas3asl 3asBMTeN0 B Y[O0B/IETBOPEHWW ero TpeboBaHWi,
OTMETVB, 4YTO HEUCMOSIHEHWE pelleHns KomuTteTa, KOTOpoe uMeeT
pekoMeHAaTeNbHbI XapakTep, He MOXET C/YXWUTb AOCTaTOYHbIM OCHOBaHUEM
[1s1 B3bICKaHUS1 KOMMeHcauy MopasibHoro Bpega®. Tem He MeHee MOCKOBCKWiA
rOPOACKOW Ccyf, BMNOCNEACTBMM OTMEHW peLleHWe cyfa NepBol MHCTaHuuu m
MOCTaHOBWN B3biCKaTb C MuH(MHA KOMMEHCAuuilo MOPasibHOrO Bpefa B
pasvepe 100000 py6. B nonb3y KupcaHoBa®. CUCTEMHO WCTO/IKOBAB
nonoxenuns crarein 14, 16 n 22 KoHBeHLMM NPOTMB MNbITOK, CyZ, anesnsLuoHHO
MHCTaHUMN OTMETW/I, YTO UCNONHeHne pellenHunin KM, kacaroLwmxcs PoOCCuiicKol
depepaumn, npu3HaOLLE ero KOMNETEHUMIO, npegnonaraeT B c/yyae
HeobXxoAuMoCT 0653aTeNbCTBO CO CTOPOHbI rocyAapcTBa MPUHATb Mepsbl
YaCTHOrO XapakTepa, Hanpas/leHHble Ha YCTpaHeHWe HapylleHuid npas
yesnioBeka, NpefycMOTPeHHbIX KOHBeHUMEW, U NOCNeACTBUA 3TUX HapyLUeHwWit
ANA 3aaBUTENSA, a Takke Mepbl 06LLEero xapakrepa, ¢ TeM 4YTo6bl NpeaynpeanTb
MoBTOpPEeHNe NoAO6HbLIX HapyleHwii'®, OgHako ¢ TakMMKU MPOrPEecCUBHLIMM
BbIBO4AMMW He COracunica Cyf KacCauWOHHON WHCTaHUMW, KOTOPbIA OTMEHWUN
pelleHne anennsuMoHHOW WMHCTaHUMM W Hanpasun fAeno B  MOCKOBCKUIA
rOPOACKOM Cyf Ha HOBOE paccMOTpeHMe B MHOM cocTaBe cyfeii®. B wutore
MOCKOBCKMIA  TOPOACKON Ccyh oOTkasan B YAOB/ETBOpeHWu TpeboBaHwuii

% |bid. Para. 13.
% PelleHve TBEPCKOro paiioHHOro cyaa r. MockBbl oT 20 mioHsa 2019 1. no geny Ne 2-3155/2019.
9 AnennsiuMoHHoe onpegeneHve CyaeGHoOW Konierum Mo rpaxaaHckuM Aenam  MOoCKOBCKOro
ropogckoro cyfa ot 22 uons 2020 r. no geny Ne 33-20170/2021.
% PeleHne TBEPCKOro paiioHHOrO cyaa r. MockBbl OT 9 uioHst 2023 . no geny Ne Ne 2-0647/2023.
AnennsiuvoHHoe onpeaeneHve Cyae6GHON KonneruM no rpaxzgaHckuMm genam  MOCKOBCKOTO
ropogckoro cyga ot 22 mas 2024 no geny Ne 33-7629/2024.
Tam xe.
1 OnpegeneHne BTOporo KaccaunoHHOro cyaa obuieit topucankumm ot 20 ceHTsiops 2024 r. no aeny
Ne 8-20238/2024, 88-19017/2024.
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3asBuTena'®?, no3vumio KoToporo noagepxan U BTopoii kKaccauuoHHbIA cyg,

06Lweii opucankuun®®. B pesynsrate AfMTENbHBIX CyAeOHbIX TGO KnpcaHoBy
Tak M He yAasioCb MOMyYUThL CrpaBef/IMBYIO U Hag/exallylo KoMmreHcauuio,
npeaycmoTtpeHHyto peleHnem Krir ot 14 mas 2014 roga.

Bmecte Cc Tem B MpakTMKe POCCUIACKMX CYAOB BCTpeyalTCcs U
NoNoXuTeNbHble NpuMepbl. OAHUM U3 HUX ABNAETCA Aeno famusos npomus
Pocculickoli dedepayuu, KOTOpOe KacasioCb MNPUHYAWUTENBbHOIO BbICENEHNA
3asBuTens u3 ero xuauwal®. KomuTeT npusHasl, 4TO BMeLlaTe/IbCTBO
rocygapctea B MNpaBO 3asBUTENS HA HENPUKOCHOBEHHOCTb Xwauvwa 6bi1o
MPOM3BO/IbHBIM WU HE3AKOHHbIM, NMOCKO/bKY €ro Bbicennan 6e3 npegoctasneHns
[PYroro Xwunbsi U B HapylleHue BHYTPEHHEro 3akoHodatesnbcTBa'®®. B cBsian C
atum  KMY  pekomeHAoBas1 rocygapcTBy-yyYacTHUKY MPUHATL  Mepbl 454
npefocTaB/ieHns 3asBUTEN0 Ha/iexalleil KoMmneHcauun, B TOM uucre 3a
yTpaTy ero /iMuHbIX Belleid, cyaebHble wTtpadbl, cyaebHble N3aepxkn 1 gpyrne
CBSI3aHHble C HUMW COOpbI, a Takke 3a /060l Apyroi NOHEeCEHHbIN
HEKOMMEHCUPOBaHHLIA  ylep6'®. B 2022 rogy 3asBuTenb o6patuica B
BepxoBHbiii Cyp Pecny6nukn Caxa (SkyTns) ¢ nckom k denepanbHoii cnyxoe
cyaeb6HbIX npuctaBoB (ganee — ®CCIT) 0 B3bICKaHUM YObITKOB, MPUYMHEHHbIX
Ccyfe6HbIM NpucTaBoOM-UCNoHUTEeNeM, B pasmepe 801 525 py6. 80 kon. u
KOMMeHcauun MopasibHOro Bpefga B pasmepe 120 000 py6. OpHako cyg
anennsuMoHHON WMHCTaHUUWM YAOBNEeTBOPWA TpeboBaHus aTunoBa YacTUYHO,
B3bickaB ¢ PCCI y6bITkM Nl B pasmepe 186 269 py6.'°” OTBeTUMK nbiTasics
obxanoBaTb pelleHWe cyga anensiuMoHHOW WHCTaHuMKW, odHako [eBATbll
KaccalMoHHbIN cyn, oblein topucaukuumn otkasan ®CCI B yAOBNETBOPEHUM
KaccaluoHHO Xano6wl'®®. CnemosatenbHo, B 3TOM fefne 3asBUTE/b CMOrT
NnonyuYnMTb MUWHUMAJIBHYIO KOMMEHcauuio, Kotopas 6blia npegycMoTpeHa
peLwieHnem KrY.

Ewe opgnH npumep — peno Cepeeli ComHuk rnpomus Pocculickoli
®edepayuu, 3aTparvsaioliee  nNpobnemMy  HEBO3MOXHOCTM  MOJyYeHus
KOMMEeHcaLmmM 3a He3akoHHOe 3ak/ioUeHue nog cTpaxy'®. B atom gene Komutert

02 AnennsiuMoHHoe onpefeneHve cyfebHol KoMMerMm Mo rpaxaaHckuM  aenam  MoCKOBCKOTo
ropogckoro cyfa ot 22 susaps 2025 r. no geny Ne 33-0893/2025.

103 Onpepfenexvie BTOporo KaccauMoHHOTO cyfa o6Lelt lopucavkumm ot 1 wions 2025 r. mo geny
Ne 88-16290/2025.

04 HRCmttee. Gatilov v. Russian Federation. Communication no. 2171/2012. Views of 13 July 2017.
Para. 2.2.

105 |bid. Para. 9.4.

06 Ipid. Para. 11.i

07 AnennsiunoHHoe onpepaeneHue Cyae6HoON Konierum no rpaxaaHckum genam BepxosHoro Cypa
Pecny6nuku Caxa (AkyTus) ot 8 asrycta 2022 no geny Ne 33-1118/2022.

18 OnpepeneHve [eBATOrO KacCalMOHHOTO cyda obleii topucamkumu ot 20 aekabps 2022 T.
Ne 88-11684/2022.

9 HRCmttee. Sergei Sotnik v. Russian Federation. Communication no. 2478/2014. Views of 23 July
2020. Paras. 2.1-2.5.

110



HaMoOMHWUN roCyfapCTBY-OTBETYMKY, YTO BO3MOXHOCTb MOJTyYEHUS BO3MELLEHNS
— He TO/bKO TeopeTuyeckasi, HO [O/MKHa MNOoAKPennAaTbea 3MMEKTUBHLIM
MEXaHM3MOM, a KOMMEeHCaUMI0 HaA/IeXUT BbIM/la4nBaTb B TeYeHWe pasyMHOro
nepvoaa BpemeHu’. KomuteT npuwien K BbiBoAy, 4To Poccuiickas ®eaepauust
Hapywwuna nyHktel 1 u 5 crtatem 9 [lakta, a Takke npucyaun COTHUKY
Hagnexallylo KoMMneHcauuio 3a AonylleHHble HapylweHus™. B 2021 rogy
3asBuTeNb 06patuica B HeBckuid painoHHbI cya r. CaHkT-eTepbypra ¢ NCKOM K
MuHguHy n ®CUH 0 B3biCKaHWM KOMMEHCaUUM MOpPasibHOro Bpeaa 1 CyaetHbIX
pacxofoB. Cya NepBOA  WMHCTAHUMW  YacTUYHO YAOBMETBOPUS  UCKOBbIE
TpeboBaHWsA, B3biCKaB B MNOMb3y 3asBUTens C MwuHpUHaA KoMneHcauuo
MopasibHOro Bpega B pasmepe 50 000 py6., cygebHble pacxodbl Ha
npeactasutens B pasmepe 20 750 py6., NOYTOBblE pacxofbl M pacxodbl Ha
nonurpacuyeckme ycnyru B pasmepe 417 py6. 07 kon., a Takke B3bICKaB B €10
nonb3ly ¢ ®CNH KomneHcauumio MopasibHOro Bpefa B pasmepe 10 000 pyb6.,
cygebHble pacxodbl Ha npeactaButenss B pasmepe 20 750 py6., noyToBbie
pacxogbl M pacxofbl Ha  nonurpaduyeckne  ycnyrm B pasmepe
417 py6. 07 kon.™? AnennsiuvMoHHasi MHCTaHUMSI YTOUHWUA pa3Mep KoMNeHcauum
MopasibHOro Bpeda ¢ MuHduHa, ysenuumns ee ao 100 000 py6.1® Bonee Toro, B
nonb3y 3asasutens ¢ MuHQMHa B3bICKaUIM pacxofbl Ha onnarty ycnyr
npeactasutenss B pasmepe 35 000 py6., NouToBble pacxofbl B pasmepe
1542 py6. 57 kon., pacxoApl No onsare rocyAapCTBEHHOW NOLWNHBI B pa3mepe
300 py6.'* 310 pelleHne anennsiuMoHHON UHCTAHLMK NO3Ke 6bII0 OCTaBNEHO
6e3 13MeHeHUs1 TPETbMM KacCauMOHHbIM CyA0M O6Lei ropucankummn®®, Takum
obpasom, 3aaBUTEND YAAIOCb MNOMYYUTb KOMMEHCALMIO, NPesyCMOTPEHHYHO
peweHnem KMY.

MpeacTasneHHble NpUMeEPbl UANOCTPUPYIOT BO3MOXHOCTL MOJTyYEHUA XOTA
6bl YacTUYHOI KOMMNeHcauuu BcneacTeve obpalleHns B [OrOBOPHbIE OpraHbl
OOH no npasam 4Yenoseka. OfHaKO 3asABUTENAM HEOOXOAMMO MMETb B BUAY,
YTO pelleHns kBasucyfebHbix opraHoB OOH He MMEKT NperauuMasibHOro
3Ha4YeHnss B rpaxaaHCKOM CyaonpoussoacTse. Kak cnefctsve, nonyveHve
BO3MELLEHNSA 3asABUTENSAMU CU/IbHO OC/IOXHSETCS, MOCKO/IbKY 3TOT MpaBOBOWA
npoben noka He MOXeT OblTb BOCMO/IHEH YCWIUSIMU OPAMHaPHbIX CYAOB.

10 bid. Para. 7.5.
™M |bid. Paras 8-9.
"2 PeleHne HeBckoro paiioHHoro cyaa CadkT-Metepbypra ot 14 paekabps 2021 r. no geny
2-10830/2021.
AnennsunoHHoe onpepeneHve Cype6Hoi Konnerum no rpaxgaHckum  genam
CaHkT-lMeTepbyprckoro ropoAckoro cyga ot 23 asrycta 2022 r. no geny Ne 33-16932/2022.
AnennsunoHHoe onpepeneHve Cype6Hoii Konnerun no rpaxkgaHckvim — genam
CaHkT-leTepbyprckoro ropoAckoro cyaa ot 18 aueapsi 2024 r. no geny Ne 33-3495/2024.
15 Onpegenexve TpeTbero kaccauvoHHOTO cyfa obuleli opucaukumm ot 27 maa 2024 1. no geny

88-12680/2024.
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PakTUyYeckn MHorme peLweHna B Nonb3y 3asBUTENA OCTalOTCA AeKnapaTtuBHbIMA
BBMAY HEBO3MOXHOCTU NX NCNOJTHEHUA.

4. BpemeHHble Mepbl [0roBopHbiX opraHoB OOH no npasam
yesioBeka: npuM3HaHve 6e3 NCNosIHeHNs?

KomuTeT no npasam yenoBeka ynosIHOMOYEH NPOCUTb FOCYAapCTBO-y4aCTHMKA B
CPOYHOM MOpSAKEe MPUHATL BPEMEHHblE Mepbl (OT aHrn.: interim measures) BO
n3bexaHue AeliCTBUIA, KOTOPblE MOTYT UMETL HENOMNpPaBMMble NOCNEACTBUS 415
npaB, Ha KOTOpble CcChblfaeTca 3asaBuTenbl®. KomuTeT npoTvB MbITOK Takke
HageneH noAoGHLIMM MNoMHOMOUMSMUY. BpeMeHHble Mepbl 3anpallvBaloTcst
3aaBuUTeNleM M6o npuHumatoTea KMY ex officio™®. Yaule Bcero BpemeHHble
Mepbl 3anpaliMBaloTCs B C/ydyasiXx HEMUHYEeMOi CMepTHOW KasHu'® wum
3KCTPaAMUMM Niua B Apyroe rocyfapcTtsBo Mpu Yrpose, YTO OH WM OHA TaMm
MOTyT NOABEPrHYTLCS NbiTkam™?°. Hanpumep, B npaktuke KMY oTmeuyaercs, 4To
npucoeAnHeHne rocyfapcTea k dakynbTaTuBHOMY MPOTOKO/Y nogpasymMeBaeT
0653aTe/IbCTBO 106POCOBECTHO COTPYAHMYATL C KOMUTETOM, C TeM YTOObI OH
MOl paccMaTtpuBaTb WHAMBUAYa/IbHble COOGLEHWS W, MOC/e U3y4YeHus,
[lOBOAWUTb CBOM COOGPadKEHUs [0 CBEAEHWUs rocyAapcTBa-yyacTHUKA U
oTAeNbHbIX MUt Mo MHeHuo KomuTeTa, BPEMEHHble Mepbl UMEKT BaXHOe
3HayeHWe [A1s BbINOAHEHUS KOMWTETOM €ro ponau B COOTBETCTBUU C
®akynsTaTMBHLIM MPOTOKO/IOM, B TO BPEMsi Kak HEWUCMOSIHEHWE 3TUX Mep
noApbIBaeT 3aluTy npaB, 3akpenneHHblx B [lakte'®. B cBA3WM ¢ 3TUM

16 Rule 94 of the Rules of Procedure of the Human Rights Committee adopted on 4 January 2021.
https://digitallibrary.un.org/record/3902695.

17 Rule 114 of the Rules of Procedure of the Committee against Torture adopted on 1 September
2014. https://digitallibrary.un.org/record/782624?v=pdf.

18 HRCmttee. General comment no. 33, Obligations of States parties under the Optional Protocol to
the International Covenant on Civil and Political Rights. Para. 19.
https://www.ohchr.org/en/documents/general-comments-and-recommendations/general-comment-
no33-obligations-states-parties.

19 Cwm., Hanp.. HRCmttee. Ashby v. Trinidad and Tobago. Views. Communication no. 580/1994.
Decision 21 March 2002. Para. 10.10. https://juris.ohchr.org/casedetails/951/en-US; HRCmttee.
Grunov and Grunova v. Belarus. Communication nos. 2375/2014, 2690/2015. Views of 12 July
2018. Para. 6.3. https://juris.ohchr.org/casedetails/3433/en-US.

120 Cwm., Hanp.: CAT. Brada v. France. Views. Communication no. 195/2002. Decision of 17 May 2005.
Paras 6.1-6.2. https://juris.ohchr.org/casedetails/137/en-US; HRCmttee. Ali Aarrass v. Spain.
Communication no. 2008/2010. Views of 21 July  2014. Para. 8.1.
https://juris.ohchr.org/casedetails/1860/en-US.

2L Cm., Hanp.: HRCmttee. Zhuk v. Belarus. Communication no. 1910/2009. Views of 30 October
2013. Para. 6.2. https://juris.ohchr.org/casedetails/1689/en-US; HRCmttee. Maksudov et al v.
Kyrgyzstan. Communication nos. 1461/2006, 1462/2006, 1476/2006 and 1477/2006. Views of
16 July 2008. Para. 10.1. https://juris.ohchr.org/casedetails/1445/en-US.

22 Cm.: HRCmttee. Saidova v. Tajikistan. Communication no. 964/2001. Views of 8 July 2004. Para.
4.4. https://juris.ohchr.org/casedetails/1122/en-US; HRCmttee. Piandiong at al. v. the Philippines.
Communication no. 869/1999. Views of 19 October  2000. Para. 5.4.
https://juris.ohchr.org/casedetails/912/en-US.
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HEenCrnosiHeHne rocygapcTBamMmn-oTBETUMKAMU  BPEMEHHbIX Mep Komwuteta
paccMaTpvBaeTCcA MM KakK HapylweHue ux o06sa3aTenbcTtB Nno crarbe 1
dakynsTaTMBHOrO nNpotokona. Hanpumep, B genax N. S. npomus Pocculickol
®edepayuu*®® n K. B. npomus Poccutickoli ®edepayuu*?* KMNY nogyepkHys, 4to
rocyfapcTBO-yyaCcTHUK Hapywmno cratelo 1 ®akynstaTMBHOMO MpOTOKONa,
NMPOMrHOPMpOBaB MNpPOCbOy KomuTeTa He 3KCTpagupoBaTh 3asBuTenein B
KbiprbizctaH. Kak oTMeyaeT KoMuUTeT NPOTUB NbITOK, UTHOPUPOBaHUe nNpocbobl 0
BPEMEHHbIX Mepax NpensaTcTByeT 3dd(PeKTMBHOMY OCYLLECTB/IEHWIO NnpaBa Ha
ob6palleHne, npeaycMoOTpeHHoe cTaTbeil 22 KOHBEHUMM MpPOTMB MbITOK, U
[enaet ero OKoHYaTeNlbHOE peLleHVMe N0 CywecTBy Aena 6ecnonesHbiM u
6ecnpeameTHbIMS, He NcnosnHAs BpeMeHHble Mepbl Krn,
rocyaapcTBa-y4aCTHUKM HapyllaloT cTaTblo 22 KOHBEHUMWM NPOTWB MbITOK'®,
B 370 CBA3N HEKOTOPbIE MUCCeA0BaTeNN PE3IOMUPYIOT, YTO BPEMEHHbIE Mepbl,
3anpalumBaemble 40roBOpHbIMU opraHamym OOH no npaBam 4yenoBeka, UMeT
ob6ssatenbHyto cuny (Pillay, 2021, p. 68; Sanchez Madrigal, Zyberi, 2022, p. 6).
TakuMm 06pas3om, NPUCoeinHAACH K PaKynbTaTUBHOMY NPOTOKONY Y KOHBEHUUK
NPOTUB MbITOK, rOCYAAPCTBA-YYACTHUKN HEe TOJIbKO MPU3HAKT KOMMETEHLMI0
COOTBETCTBYIOLLUMX KOMWUTETOB NPUHMMATb U paccMaTpusaTb WHAVBUAYasbHble
Cco06LEeHNA, HO 1 06A3yI0TCA 4OOBPOCOBECTHO COTPYAHNYATL C 3TUMKU OpraHamu,
B 4aCTHOCTM MyTemM MOAFOTOBKM MpaBOBOM NO3ULMM MO NPUEMIEMOCTM U
CYLLECTBY KaKoro-mbo COOOLLEHNs, NPUHATUSA HeobxoAuMbIX Mep Mo
UCMOJTHEHNIO peLUeHnii AoroBOpHbIMM opraHamym OOH no npaBam 4enoBeka, a
Takke UCNOSTHEHUS BPEMEHHbIX Mep.

B anpene 2025 roga Cype6Has konnerns no agMUHUCTPATUBHBLIM Aenam
BepxoBHoro Cypa (ganee — CygeGHas konnerusl) npusHana obssaresibHbli
Xapaktep BpeEMEeHHbIX Mep, 3anpawmBaemMbix KomuTeToM Mo npasam
yenoeeka'”. M3HayanbHO 7 aBrycta 2023 roga AomkHUkM J1. H. KasopwuHa,
O. H. KazopuH 1 M. O. Ka3opuH obpatunuce B otaeneHme cyaebHbIX npucTaBos
OkTA6pbCKOro Okpyra r. MypmaHcka C 3asiBfeHVeM O MpUOCTaHOBNEHUN
UCMOMHUTENBHOMO NPOU3BOACTBA 06 WX BbICENEHWUU W3 XWUIO0M0 NOMELLEHUS B
CBA3M C nogaveii nmu xanobbl B KIMY. 3assutenn Takke NpUIoKuIn NMcbMo
Komnteta ot 8 wuioHa 2023 roga, B KOTOpOM, B 4acTHOCTW, Poccuiickyto

122 HRCmttee. N. S. v. Russian Federation. Communication no. 2192/2012. Views of 27 March 2015.
Para. 8.3. https://juris.ohchr.org/casedetails/3089/en-US.

24 HRCmttee. K. B. v. Russian Federation. Communication no. 2193/2012. Views of 10 March 2016.
Para. 8.3. https://juris.ohchr.org/casedetails/2100/en-US.

125 Cm.:. CAT. Pelit v. Azerbaijan. Communication no. 281/2005. Views of 1 May 2007. Para. 10.2.
https://juris.ohchr.org/casedetails/99/en-US.

126 Cm.. CAT. Dar v. Norway. Communication no. 249/2004. Views of 16 May 2007. Para. 16.3.
https://juris.ohchr.org/casedetails/98/en-US.

121 KaccauumoHHoe onpegeneHve Cyge6Hoi KOMMernn no agMWUHWUCTPaTUBHbIM Aenam BepxoBHOro
Cypa Poccuiickoii ®epepauum ot 9 anpens 2025 r. no geny Ne 34-KA[25-1-K3.
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denepaumio 3anpalunBasivi NPUOCTAHOBUTb BbICENIEHNE 3asiBUTE/EN 13 CNIOPHOIA
KBapTupbl UM obecrneuynTb UM Haf/exallee anbrepHaTUBHOE XW/ibe, Mnoka
cooblleHne HaxoguTcs Ha paccmoTpeHun Komwuteta. [MonyumB oTka3 oT
cyfe6Horo npuctasa-ncnosHuTens OKTA6pbLCKOro okpyra r. MypmaHcka YOCCI
Poccun, 3asButenn 6e3ycnewHo nbiTa/iMcb 06XasioBaTb €ro B POCCUACKUX
cypax'®, OpHako cyaebGHble MHCTAaHUMM UCXOAMAM U3 TOro, YTo obpalleHune B
KomuTeT no npasam 4yenoBeka He AB/ISETCA OCHOBaHWEM A1 NPUOCTaHOB/EHNS
WCMNOJIHUTE/ILHOTO MPOU3BOACTBA COrnacHo cratbe 40 defepasibHOro 3aKoHa
«O6 “CnosMHUTENBHOM MPOU3BOACTBE» OT 2 OKTA6psA 2007 roga Ne 229-93
(nanee — 3akoH 06 WCMOMHMTENBHOM MPOV3BOACTBE), KOTOpas COLEPXUT
“cuepnbiBaloLLMi NepedeHb TakUX OCHOBaHWIA'?. CocnaBlIMCh HampsMylo Ha
HopMy 94 npasuna npouenypbl Komuteta no npasam yenoseka oT 4 AHBapsA
2021 roga, CypebHas konnernss oTMeTuNa, YTo HENPUHATUE BPEMEHHbLIX Mep
HECOBMECTMMO C 06s3aTe/ibCTBOM [J06pOCOBECTHO cobnoharb npouenypy
paccMoTpeHns WHAUBUAYa/IbHbIX COOOLEeHn coracHo  dakynbtaTtuBHOMY
npotokony'®. B wutore Cyae6Has Konnervss npusHasia He3akoHHbIM OTKa3
cyaebHoro npuctasa-mucnosiHutens OKTA6pbCKoro okpyra r. Mypmaxcka YOCCI
Poccun ot 14 asrycta 2023 roga ¥ BO3/1I0XKW/AA Ha HEro 0653aHHOCTb
NPUOCTAHOBWTb UCMOJSIHUTE/bHbIE MPOM3BOACTBA B OTHOLUEHUN 3asiBUTENEN A0
paccMoTpeHust ux coobleHnss B KMYS HecmoTps Ha Takylo, Ha nepBbii
B3rN1a4, NpoOrpeccusHyto nosuumio BepxosHoro Cypa, npepcrtaBnsercs, 4To
npusHaHve BpPeMeHHbIX Mep KomuTeta no npasam 4yenoseka B anpesie 2025
roga ckopee coctosinock ad hoc. B denie KazopuHbix CynebHasn Konnernsa nib
pacwupuna nepevyeHb OCHOBaHWI  MPUOCTAHOB/IEHUS  WUCMOJTHUTENbHOIO
NpOM3BOACTBA, MPEeAyCMOTPEHHbI cTatbeli 40 3akoHa 06 MCMOMHUTEIbHOM
NPOVN3BOACTBE, BK/IOYMB B HETO N BPEMeHHble Mepbl KMY.

Bmecte ¢ Tem 11 cheBpans 2026 roga [Mpesugnym BC P® oTtmeHwun
KaccaunoHHoe onpepeneHne CynebHol KOMIermn n ocTasui B CU/e peLleHnst
HUXKecToAWWX cyaoB®®2, MpuberHys k GykBa/lbHOMY TOSIKOBaHWIO, Mpe3nguym
BC P® otmeTnn, 4to HMU MexayHapogHblii nakT, H1 PakynsTaTMBHbIA NPOTOKON
He 3akpennswT o0683aTeNlbCTBO  roCy4apCTB-y4YaCcTHUKOB MO MCMNOSTHEHUIO

128 Cm.: PelueHne OKTSIGPbCKOTO paiioHHOro cyaa . MypmaHcka oT 11 okTs6ps 2023 . no aeny
2a-4776/2023; AnennsunoHHoe onpegenenne Cyne6Hol konery no agMMHUCTPATUBHBIM Aenam
MypmaHckoro obnacTtHoro cyga ot 7 ceBpans 2024 r. no geny Ne 33a-579/2024; KaccaumoHHoe
onpegeneHne Cyae6HOI Konneruv No agMUHUCTPATUBHBIM Aenam TpeTbero KaccalyoHHOro cya
o6Leli topucamkumm ot 17 uonsa 2024 r. no geny Ne 8a-13691/2024.

129 Tam xe.

130 KaccaunoHnHoe onpegeneHve CygeGHOW Konnierum no afMWHUCTPATUBHBLIM fenam BepxoBHOTO

Cyna Poccwiickoli @epepaumm ot 9 anpens 2025 r. Ne 34-KA125-1-K3.

Tam xe.

132 MocraHosneHve Mpesnanyma BepxosHoro Cyaa Poccuiickoit ®eaepauumn ot 11 despans 2026 T.
no geny Ne 5-HAN125.
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3anpocoB KMNY o BpeMeHHbIx mMepax'®, B aToii cBsian MNpe3uanym 3akiouuns,
4YTO «Harnpas/sieHne KoMUTeToM NPoCcbObl O NPUHATUN BPEMEHHbLIX MEpP Ha Bpems
paccMOTpeHust obpalleHnss HOCUT pPeKoMeHOameslbHbIl xapakmep W He
ABMAETCA 6e3yCNOBHbIM OCHOBaHWEM A1 NPUHATUA  YNOTHOMOYEHHBIMMN
opraHamu pelleHWss O MPUOCTaHOB/IEHUN WCMNOSTHUTENBLHOTO MNPOU3BOACTBa»
(kypcuB Moii. — P A.)***. He cornacuBlUMCb C PaclUMPUTESIbHBIM TOMIKOBAHWUEM
ctatbn 40 3akoHa 06 UCMOMHWTENBLHOM NPOU3BOACTBE, pesnauym B TO Xe
BpeMsA pasbACHW/, 4YTO MNPU Ha/mMyum cooTBeTcTBylowero 3anpoca KM4y o
MPUHATAM  BPEMEHHbIX Mep BOMPOC OTHOCUTE/NILHO  MPUOCTAHOB/IEHNA
UCMOMHWUTENBHOMO MPOM3BOACTBA MOXET OblTb paccMOTpeH Ccygom (a He
cynebHbIM  NpUCTaBOM-UCMONIHUTENEM) cornacHo ctatbe 39 3akoHa 06
ncnonHuTensHoM npomssoacTee, ctatbe 440 [TIK P® n ctatbe 359 Kogekca
aIMVHUCTPATMBHOMO CyaonpousBoacTBa Poccuiickoit depepaunn®. Cnegyet
OTMETUTbL, 4YTO B cTaTtbe 39 3akoHa 06 WCMONHUTENIbHOM MNPOU3BOACTBE
COLEPXKUTCS HEUCHepnbIBaKLWMA nepeveHb OCHOBaHWUi O NPUOCTAHOBIEHNS
UCMONHUTENBHOrO npou3BoAacTBa. OfHaKo [JaHHas cTaTbA HanpsMylo He
Nnpu3HaeT HasMume 3anpoca [0roBopHbIX opraHoB OOH 0 BpeMeHHbIX Mepax B
KayecTBe Nogo6HOro ocHoBaHus. Takum obpasom, Mpesngmym BC PO nepegan
BOnpoc o npusHaHusa 3anpoca KMY o BpeMeHHbIX Mepax B KayecTBe OCHOBaHUSA
AN NPUOCTAHOBMEHUS WUCMOJSTHUTE/IbHOTO  MPOU3BOACTBA Ha YCMOTpeHue
OpAVHapHbIX CYA0B.

3aknoyeHune

B HacTosllem wuccnefoBaHUM nNpefacTtaBfieHbl  NpuMepbl  BO30GHOBEHMS
NpOu3BOACTBA MO fJefly BBUAY HOBbIX 0OCTOATENLCTB, NepecmoTpa gena u
NnonyyeHNs BO3MELLEHUA Bpefa, a TakkKe WCMNOMIHEHUSA BPEMEHHbIX Mep
Komuteta no npaBaM 4enoseka. WX aHanM3 no3BOMSET MNOHATb, 4TO
KaTeropmyecks OTBETUTb Ha BOMPOC O Mporpecce wnM perpecce B cdepe
WCMOSIHEHNSI PELUEHUA A0roBOpHbIX opraHoB OOH no npaBam uefnioBeka B
HacTosllee BpeMs He MpeacTaBnseTcs BO3MOXHbIM. Brepsbie Ha npobnemy
WCMONIHEHNS PELUEHUIA 3TMX opraHoB (Ha npuMepe pelueHuii KMNY) obpatun
BHUMaHMe KOHCTUTYUMOHHbIA Cya B desie XOpOoweHKO, BbiCKa3aB [0CTaTOYHO
OCTOPOXHYIO W OrpaHNyYeHHY KOHCTUTYLIMOHHO-MPaBOBYH MO3ULMI0 O TOM, YTO
pelteHve KMY MOXeT CNyxumTb OCHOBaHUEM A1 BO30GHOBEHNS NPOU3BOACTBA
Nno yrosioBHOMY Aeny 3asBuTeNns BBUAY HOBbIX 06CTOATENLCTB. Bnocneactsun
3TOT noaxop 6bi/1 pacnpocTpaHeH M Ha rpaxkgaHckmue gena BepxosHbim Cyaom B
desie Medsedesoli. Tem He MeHee UCMNONb30BaHUe noaxoaa BepxosHoro Cyaa,

1383 Tam xe.

13 Tam xe.
135 Tam xe.
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OCHOBaHHOTO Ha cCBA3ke C NyHKTOM 4 yvactu 4 crateun 392 [TIK PO,
npeacTas/iAeTcs MasiOBEPOATHbIM C YYETOM MPU3HAHWA YNOMSHYTOrO MyHKTa
yTparmswmnm cuny B 2022 rogy. OgHako He criefyeT MOJIHOCTBbH UCK/YaTh
Takyl0 BO3MOXHOCTb. HecmOTpA Ha MO3UTMBHbIE MPUMEpPbl U3MEHeHUA
0OBVMHUTENbHBIX  MPUTOBOPOB N0  OdenlamM  MamoHosa u  KocmuHa wn
paclumpuTenbHOe TO/IKOBaHWe KOHCTUTYLIMOHHO-NPABOBO No3nLmuyu BepXxoBHbIM
CyfioM, B&XHO MOMHWTbL, YTO NNLWb B WCKIHOUYUTESbHBIX C/ydYasX [AOroBOPHbIE
opraHol OOH no npasamM u4esioBeka MPAMO YyKa3blBalOT B KayecTse
WHAMBMAYaSIbHOW Mepbl BO306HOB/IEHWE MPOM3BOACTBA MO Aefly WU ero
nepecmoTp. bosee TOro, MUMEHHO Ha 3asBuUTEsIE U ero NpefcTaBuTene IexuT
0643aHHOCTb MO MCMOSTHEHUIO PeLLeHNii AOroBOPHbIX opraHoB OOH no npasam
yesioBeka Ha BHYTPUroCyJapCTBEHHOM YPOBHE MNOCPEACTBOM Ob6palleHus B
opraHbl NPOKYpaTypbl C Lefblo MHALMMPOBaHNA BO306HOB/IEHNSA NPOU3BOACTBA
no geny, nnéo o6pauieHus B Mpesnamym BC PP c 3asaBneHnem o nepecmotpe
Jena B HaA30pHOM nopsagake. Mcxods n3 orpaHMyYeHHOro KosimyecTsa npumMepos
poccuiickoii  cyfebHOl  MpakTWUKWM, MOXHO MPeAnofoXuTb, 4TO nocne
3aBepLUIeHns  Mpoueaypbl  PacCMOTPEHUS  WHAMBUAYasIbHOTO  COO6LEeHNs
KkBasucygebHoiM opraHom OOH no npaBam 4YenoBeka 60/blIas YacTb
3asBuTENel He o06pawalTcAa B HAUMOHa/IbHble OpraHbl C  LEeIblo  MX
NCMOMHEHNA. XOTA 3a4acTyl0 [OroBOpHbIE OpraHbl NPUCYXAaloT 3aABUTENSAM
KOMMNeHcauuio, ee nony4vyeHve 3aBUCUT OT 06CTOATENLCTB KaXX40ro KOHKPETHOIo
fena. [axe BOMpPOC oOnpefeneHnsi pasvepa KOMNeHcauuu sBnsieTcs
npeporaTtueBoii OpAUHApHbIX CcyaoB. OJHOBPEMEHHO C 3TMM Ha YpPOBHe
BepxosHoro Cyfa 6bl/1 pacCMOTPEH 1 BOMPOC O NMpU3HaHMK 3anpoca Komuteta
Mo npasam YesioBeka B kayecTBe OAHOM0 M3 OCHOBAHWI [J151 NPUOCTaHOB/IEHNSA
MCNOSTHATENBHOTO Npou3BOACTBa. logvyepkHyB peKOMeHAaTesNbHbI XapakTep
nopo6HbIX  3anpocos, [lpesngmym BC P® nonHOCTbIO HeE  WUCKIKYnA
BO3MOXHOCTb WX WCMOSIHEHUA, TepefaB pelleHne 3TOoro Bonpoca Ha
YCMOTPEHNE OpANHapPHbIX CYA0B.

Cepbes3Hoii nNperpagoli ICNOHEHUS peLLIeHNn A0roBOpHbIX opraHoB OOH no
npaBaM 4enoBeka B Poccuiickoii degepauum octaeTcs npaBoBoi Npoben B
3aKoHogaTe/lbHOM — PeryimpoBaHnM U OTCYTCTBUE  UHCTUTYLIMOHA/TbHBIX
MexaHW3MOB, KOTOpble OTBeyasM Obl 3a WCNOMHEHWEe pelleHnii NOoJ0GHbIX
opraHoB. Ewe B 2012 rogy (pegepasbHOMYy 3akoHogaTento  6bl10
pekomMeHAoBaHO Co34arb MexaHU3M YrosloBHO-MPOLEeCCyasibHOro pearnpoBaHus
Ha coobpaxeHuss KomuTeTa no npaBam udenoBeka®. Tem He MeHee wuaest

136

Onpegenenne KoHcTuTyumoHHoro Cyaa P® or 28 wmoHs 2012 1. Ne 1248-O «[Mo xanobe
rpaxaaHuHa XopoweHko AHApes AHaToNbeBMYa Ha HapyleHue ero KOHCTUTYLIMOHHbIX Mpas
nyHkTom 5 ctatbn 403, yacTblo YeTBEpTOi cTaTbh 413 W YacTAMM NepBoii 1 NATol cTaTbn 415
YronoBHo-npoLeccyasibHOro kogekca Poccuiickoii depepaunm».
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co3faHus nofo6HOTO MexaHu3Ma Tak W ocTanacb Hepeann3oBaHHOW.
dakTnueckn posnb 3akoHogaTens Ha ceba npumepsT KOHCTUTYLMOHHDIA Cya un
BepxoBHbii Cyf, KOTOpble BbICTYNAKT MPOTaroHUCTaMu MNPOLECCyas1bHOMo
pearvpoBaHMa Ha pelleHUs YHMBEepCasibHbIX OpraHoB MO MnpaBam YesnoBeka,
BbIHECEHHbIX B OTHOLIEHUM Poccuun. Ha AaHHbI MOMEHT B BOMPOCe 06 OLeHke
WCMOSIHEHNA  pelleHuiA Takux opraHoB B Poccuiickoi degepauym He
npeacTaB/feTca BO3MOXHbIM «MOCTaBUTb TOUKY». BEpOSATHO, MOXHO 6b1110 6bl
noka 0BONTUCH «BOETOYMEM» W OXMAATb HOBbIX MO3UTWBHLIX MPUMEPOB U3
poccuiickoii cyne6HO npakTuku. Mcnonb3yss TepmuHonornio 3. Fycmana,
fJorosopHble opraHsl OOH Mo npasam yesioBeka NPeMMyLLECTBEHHO BbIMOJHAIOT
«MHOPMALMOHHYI0» hyHKuMo (Guzman, 2008, p. 51) BBMAY OrpaHU4eHHOro
noTeHumana CNosIHEHUs X peLleHnin B Poccuiickoii ®egepauuu.
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AHHOTauuA

Teopus CTElKXONAEPOB MNpeAnonarael, YTO 3auHTepecoBaHHble B AeSATeIbHOCTU
KOMMaHuM nuua (CTeikxongepbl) BAUSIIOT Ha MNPUHAMAEMble €l peLUeHus, BkIoyas
BHEJPEHNE MEeXAYHapOoAHbIX 3KOMOrMYECKMX CTaHJapTOB, a Takke Ha MoMoXeHne
KOMMaHMUM Ha pblHKe. lccnepoBaTenn 3a4acTyl0  OueHuBaloT  adheKTVBHOCTb
MMNIEMeHTaLUMN 3TUX CTaHJapToB Ha 0cHOBe ESG-peiiTuHra unu guHaMuky (oHaHCoBbIX
nokasarenein komnaHuu. [pu 3TOM aHaNM3NPYIOTCS NPEVMYLLECTBEHHO NO3uLuK
MeHe[pKMEHTa KOMMaHuM W ee WHBEeCTOpoB. B HacTosAwei cratbe npumeHseTcs
VHTErpypoBaHHbI  MeHeMKepuanbHbliA MeTof, C MOMOLLbI0 KOTOPOro BbISIBNSIOTCA
Kputepmm achcpekTBHOCTM UMMIeMeHTaumm KOMMNaHVAMmn MeXayHapoaHbIX
SKOMOTNYECKNX CTaHJapTOB C MNO3ULMM  MEHe[pKMEeHTa, WHBECTOPOB, perynstopa u
3aKoHojaTens, KpeauTHbIX OpraHv3aumii, camoperynvpyemMbix OpraHu3aumii, oHA0BbIX
6UpX 1 NoTpebuTenein — To ecTb BCEX NUL, C KOTOPbIMY B3aUMOAENCTBYET B npoLecce
BefleHNs CBOEN AeATeNbHOCTU 60MbLUMHCTBO KOMNaHWIA. Yka3aHHbI MeTog npegnonaraet
MCMOMb30BaHNE  «TEOPUU  CTENKXONAepoB»  ANA  OnpefeneHuss  Toro,  Kak
3auMHTEpecoBaHHble NULA BAMSIIOT Ha MNPUHSATVME PEeLleHWi i B KOMMaHUW M OLEHWBAIOT
3(hheKTVBHOCTb  BHEAPEHUS  Mex[yHapofHbIX 3JKOMOTMYecknx CTaHAapToB B ee
613HEC-NPaKTVKY, M 3/1IEMEHTOB NPaBOBOro MeToAa A/151 aHanv3a nosuuumn paspaboTynkos
3TUX cTaHJapToB 06 3eKkTBHOCTM UX UMMNEMeHTauun. [puMeHeHne [aHHoro
noAxofa no3BO/IAET BbISBUTb P TEHAEHUMNA, BAUSAIOWMX HA Pa3BuUTe MeXAYHapOAHOro
npasa. OpHa M3 HUX — [JdeueHTpaimM3auus, B YC/NIOBMSAX KOTOPOWA  Takue
3aVHTepecoBaHHble Nuua, Kak perynatop u choHAoBas 6vpxa, Bce valle oTkasblBalTcs
OT pa3paboTkn COBCTBEHHBIX 3KOMOTMYECKMX CTAHA4APTOB M NPUHUMAIOT MeXAyHapoaHble
CTaHAapTbl B KayecTBe OCHOBHbIX. CnefcTBveM AeueHTpanv3aumn  ABnsieTcs
npeobnagaHne pekoMeHAaTeNbHbIX HOPM Hag o6s3aTtenbHbiMu. Kpome Toro, npwu
paspaboTke MexzyHapofHbIX IKOIOTMYECKNX CTaHAapTOB B NOC/AefHVe rofbl B 60sbLuel
CTEMEeHN YUYNUTLIBAIOTCA MHTEPEeCbl KOMMNaHWU W 3aMHTEPEeCOBaHHbIX B €e [eATe/bHOCTU
Ny, B 0COGEHHOCTU MHBECTOPOB. B cTatbe fenaeTcs BbIBOA, YTO TEHAEHLMS UHTErpaumm
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3KOHOMUYECKOI COCTaB/IsOLWEl B 3TV CTaHAAPThl GyAeT pasBMBaThCs 1 MOXET 3aTPOHYTh
VHbIE OTPAC/N, PETYNIMPYIOLLNE OTHOLLEHUS C yY4acTUeM GU3HeCa.
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Abstract

According to the stakeholder theory, individuals who, for one reason or another, have an
interest in a company’s activities, referred to as stakeholders, exert influence on the
company’s decision-making, including decisions related to the implementation of
international environmental standards in its business practices, as well as on its position in
the market. Scholars tend to assess the effectiveness of the implementation of these
standards based on ESG ratings or the dynamics of the financial performance of the
company, primarily analysing the views of its managers and investors. This article applies
an integrated managerial approach to identify criteria for the effectiveness of companies’
implementation of international environmental standards from the perspective of
management, investors, regulators and legislators, credit institutions, self-regulatory
organisations, stock exchanges, and consumers — that is, all parties with whom most
companies interact in the course of conducting their activities. This approach uses
stakeholder theory to determine how stakeholders influence the decision-making process
in the company and understand the effectiveness of the implementation of international
environmental standards in its business practices. It also integrates elements of the legal
method to analyse the views of the developers of these standards on the effectiveness of
their implementation. In the course of the research, several tendencies that affect
international law have been identified. One of these tendencies is decentralisation. It
manifests itself in the fact that stakeholders such as regulators and stock exchanges
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increasingly prefer to accept international ecological standards as primary standards
instead of developing their own. Decentralisation leads to soft law regulation being more
prevalent than binding norms. In addition, in recent years, the developers of international
ecological standards have been increasingly taking the interests of the company and its
stakeholders, particularly investors, into account. The paper concludes that the trend of
integrating the economic element into these standards will continue and may affect other
branches regulating relations involving business.

Key words: ESG, international ecological standards, economic instruments, sustainable
development, sustainable finance, sustainable investment, stakeholders
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BeeaeHue

CybbekTbl  MpegnpuHUMaTenbCKoii  AeATe/IbHOCTU  FOTOBbl  AO6GPOBOJILHO
M3MEHATb CBOW OW3HEC-NPaKTVKW, ecn ecTb OCHOBaHWA nonararb, Y4T0 3TO
MONOXMUTENBHO CKaXXETCA Ha MX NpUebIIN U MHBIX (OUHAHCOBLIX NokKasaTensx.
B nocnefHune rogpl MHBECTOPOB XXWMBO WHTEPECYET, COOMI0AAl0T N KOMMaHUn
3KOMOrnyeckne, coumasibHble U KOpropaTuBHbIE cTaHAapThl (fanee — ESG) .
Mo paHHbiM KPMG, B 2025 rogy komnaHum B CeBepHoil Amepuke, EBpone,
A3naTcko-TX00KeaHCKOM pernoHe n Adpuke noaaepxvBasiv BbICOKMI yPOBEHb
co6niogeHus ESG-ctaHgapToB?. HauGonee nporpeccuBHbl B 3TOM KOHTEKCTE
SHepreTMyeckme ¥ pecypCHble  KOMMaHuu, a Takke  (MHaHCOBbIe,
TeXHosormyeckne U TeIeKOMMYHUKAUMOHHbIE  Kopriopauuu,  cektopa
MHPACTPYKTYpbl ¥ 3[4paBOOXPaHEHMsl, HaMpoTWB, MOKasblBalT Hanbonee
HU3KMe pe3ynbTaTbl,

Mo MHeHuIo yyeHbIX (Jebe, 2019, p. 665-667), cpeam npounx hakTopos Ha
MHTErpaumio 3KOHOMWYECKOro KOMMOHEHTa B MeX[AyHapoAHble 3Kosiormyeckme
CcTaH[apTbl BAVSAET XeNaHne NHBECTOPOB MoJlyyaTb JOCTOBEPHYIO MHhopMaL Mo
O BO3AENCTBUM KOMNAHWI Ha OKPYXaloLyro cpedy W COOMAEHUN UMK Mpas
yenoBeka. Takoii 3aMpoc CO CTOPOHbI PbiHKA B COYETAHWUM C HEOBXOAMMOCTbLIO

t World Bank. (2018). Incorporating environmental, social and governance factors into fixed income
investment. http://hdl.handle.net/10986/29693; Ernst & Young. (2022). How can corporate
reporting bridge the ESG trust gap?
https://www.ey.com/content/dam/ey-unified-site/ey-com/en-gl/insights/assurance/documents/ey-glo
bal-reporting-survey-report-2022.pdf.

2 KPMG. (2025). ESG Assurance Maturity Index 2025.
https://kpmg.com/xx/en/our-insights/esg/esg-assurance-maturity-index.html
3 Ibid.
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novcka Hambonee [ENCTBEHHONO MeXaHu3ma MOTMBMPOBAHUSA CyOBLEKTOB
npeanpuHUMaTeNlbCkoi  AeATeNbHOCTM K COOMIOAEHUI0  MeXAYyHapOAHbIX
3KOMOrMYECKNX CTaHAAPTOB NPUBES K CO3A4aHNI0 3KOHOMUKO-OPUEHTUPOBAHHBIX
ESG-ctaHgaptoB, Bkaoyas CraHfapTbl OTYETHOCTM YCTOMYMBOIO PasBUTUSA
CoBeTa Mo cTaHgapTam ydeTta B cdiepe ycToiiumBoro paseutus SASB?,
Fno6asibHyo MHULMATUBY MO OTYeTHOCTU GRI®, PekomeHgauum Paboueli rpynnbl
no BOMpocaMm PackpbITUS IMHAHCOBOM MHAOPMALUK, CBA3AHHOW C KMMAaTOM
TCFD®.

Hemano wccnefoBaHuii MOCBSILLLEHO MEXAYHApOAHbIM  3KOMOrMYecknm
cTaHfapTam, B TOM uucre ux paspaboTke u umnieMeHTauun. Takme paboThbl,
Kak npaBWio, HOCAT MEeXAMNCUMNAVHAPHBIA xapakTep. [OoCTaTo4yHO 4acTo MX
aBTopbI obpawawtca K npobneme  u3MepeHuss  APHEKTUBHOCTH
UMNIEMEHTaUMM 3TUX CTaHAapToB B NPEeAnpuUHMMATE/NIbCKON NpakTuke B
UNC/IOBOM 3HAYeHWM — Hanpumep, Cc nomouwpbl ESG-peiitnHros (Zheng,
Khurram, Chen, 2022, p. 1). Kpome Toro, pacnpocTpaHeH
9KOHOMMVKO-OPVEHTUPOBAHHBIA  MOAX04, NPV KOTOPOM  3¢hheKTUBHOCTb
NMOHMMaeTCA C MO3MLMK WHTEepecoB npepctaButeneli 6usHeca. CTOPOHHMKOB
[aHHOro noaxofa WHTepecyeT, Cnoco6HO v cobnoaeHne MexayHapoaHbIX
3KOMOrMYECKMX, COUMaSIbHBIX W KOPNOPAaTMBHLIX CTaHO4APTOB  YNy4ylnUTb
(omHaHcoBble nokasarenn komnaHum (Gubareva et al.,, 2023). Ocoboe
BHUMAHWE yAenserca aHaiu3y peakuunm WHBECTOPOB Ha cobnogeHve nnbo
Hecob6noaeHne 3TMX cTaHAapToB komnadueli (Amel-Zadeh, Serafeim, 2018,
p. 2-3, 24-25).

MepcrneKkTUBHLIM NpefcTaBifAeTcsa nNpuMeHeHve 6osiee LWNPOKOro BapnaHTa
3KOHOMMKO-OPUEHTUPOBAHHOTO noaxoga, npegnonararoLLero OLEHKY
3(PEKTUBHOCTN UMMNIEMEHTALNN MEXAYHAPOAHBIX 3KONOrMYECKNX CTaHAapToB
C MO3VUUW He TOJ/IbKO WHBECTOPOB, HO W WHbIX 3aMHTEPECOBAaHHbIX CTOPOH,
OKa3blBalOLMX BUSHWE Ha pelleHns, NpUHMMaeMmble KOMMaHveWh, u ee
MO/IOXXEHUE Ha pbiHKE, TO €CTb CKBO3b MPU3MY «TEOPWUU CTEWKXONAepoB»’.
Takue nmua MMeroT pasHble, faxe KOHMANKTYIoWME, NHTEPEChl N OXNAAHUA B
OTHOLLEHUN [eATe/IbHOCTW KOMNaHuu B LUEOM W UMMJIEMEHTauum ek

4 SASB Standards. https://www.sasb.org/standards/download/.

°  GRI Standards.
https://www.globalreporting.org/how-to-use-the-gri-standards/gri-standards-english-language/.

¢ Recommendations of the task force on climate-related financial disclosures.
https://assets.bbhub.io/company/sites/60/2021/10/FINAL-2017-TCFD-Report.pdf.

7 Teopusi CTENKXONAEPOB — KOHLENUUA MEHEMXEePUabHOM Hayku, COrMacHo KOTOPOl KOMMaHUsMm
ONA JOCTUXEHWs  Leneil  cBoell  AeATeNlbHOCTM  HeobxOoAuMO  yuuTbiBaTb  MHTEpechl
3aHTepecoBaHHbIX CTOPOH, MMEHyeMbIX cTelikxongepamu. 3TW nnLa MMEeT BO3MOXHOCTb B/IUATH
KaKk Ha NpUHYMaeMmble B KOMMaHUM PELUEHNs, Tak 1 Ha ee MOJIOKEHNe Ha pbiHke. K Takum nvuam
OTHOCSITCS, HanpuMep, MeHeMXMEHT KOMMaHWW, WHBECTOPbl, Perynsatop, camoperynmpyembie
opraHusauuv v notpebutenu.
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MeXAYHapOaHbIX 3KOMOMMYeCcKMX CTaHAapToB B 4YacTHocTU. CrepoBaTenbHo,
BblpaboTKa efuHOro Ans Bcex aTux Nul Kputepus addekTMBHOCTU Oblnia Obl
HeuenecoobpasHoil. PasHoo6pasne uMx nosuuumii, OgHaKO, He O3Ha4aeT, uyTo
KpuTepun 3OEKTUBHOCTU MMMEMEHTALMN MEXAYHAPOAHbIX 3KOMOMMUYEeCcKmX
CTaHAapToOB [4/17 KaXAON KOMNaHUW CYLIEeCTBEHHO pasfuuatoTcs. NepeyeHb
3aVHTEPECOBAaHHbIX /L, ABASAETCS OTKPbITbIM: BO3MOXHO ONpefaenvTb, C Kem
B3aMMOAENCTBYeT 6O/MbLUMHCTBO KOMNAHWIA, 1 UccnefoBatb NO3NLUM Takmx nuu,
K HMM, B 4ACTHOCTU, OTHOCUTCA MEHEKMEHT KOMNaHUW, UHBECTOPbI, PETYNIATOP
N 3aKkoHopdateslb, KpeauTHble opraHusauuy, camoperympyemble opraHusauum
(manee — CPO), choHA0BbIE BUPXM 1 NOTPEOGUTENN.

B nepBoil 4acTM HacTosllei cTaTbM nNpedcTaBneHa kiaccudmkaums
MeXAyHapoAHbIX 3KOMOMMYecknx CTaH4apToB, BO BTOPO — paccmarpusaeTtcs
NX UMMNIEMEHTAUUS NOCPeACTBOM SKOHOMUYECKUX UHCTPYMEHTOB, B TPETbE —
packpbIiBaeTCs MEeToA0/0rMA nccnefoBaHus athdekTUBHOCTY MMMNIeMeHTaLmm
MeXAyHapOAHbIX 3KOMOTMYECKNX CTaHOapToB B 6U3HecC-npakTuke. Janee aBTop
onpegensiet kputepunm 3NMEKTUBHOCTU UMMNEMEHTALUN  MEXAYHAPOAHbIX
9KOMIOTMYECKMX  CTaH4APTOB  KOMMAaHWAMM  C  NO3NLMKM  YKa3aHHbIX
3aMHTEPECOBaHHbIX /ML, 4YTO obecneunBaeT MNPYMEHVMOCTb pPe3y/bTaToB
nccnefoBaHus K LUMPOKOMY Kpyry KOMMAaHWil BHE 3aBMCUMOCTM OT cchepbl nx
JesTenbHocTW. B 3aBeplleHve NpuvBOAWTCA  KpaTkas  XapakTepucTuka
TEHAEHUMIA pas3BUTMS MeEXAyHapOoAHO-NPaBOBOrO perynmpoBaHvst B cdepe
9KOJIOTMYECKMX CTaHAAPTOB, BbIABMIEHHbIX B XO4€E UCC/1ef0BaHMS.

PesynbraTbl uUccnefoBaHusl, NpeAcTaBfieHHble B CTaTbe, MOryT ObiTb
nofesHbl ANs npeacrasuTeniein 6usHeca U VMHBECTOPOB, @ MNPEAsIOKEHHbIN
NoAXof4 K oueHke adheKTUBHOCTY BHEAPEHNUSA MEXAYHapPOAHbIX 3KO/I0rMYeCcKux
CTaHAapTOB MOXET MPUMEHATLCA B MOCNEAYIOLNX UCCef0BaHUSAX MO AaHHOM
TeMaTtuke.

1. Buabl MeXayHapoAHbIX 3KO/IOTMYECKUX CTaH4apTOB

KnaccucuumpoBaTb MeXAyHapoAHble 3KOSIorMYeckne CTaHAapTbl MOXHO Mo
yeTblpeM OCHOBaHUAM. Tak, MO CTEeNeHW PacnpoCTPaHEHUs BblAeNaTcs
YHUBEpCa/ibHblE U pervoHasibHble CTaHAapTbl. [0 CyObEKTY NPUHSATUS OHK
faensitcs Ha NPUHSTbIE rocygapcrTeamu, MeXAyHapoAHbIMU
MEeXTpPaBUTESIbCTBEHHbLIMU opraHu3aumsamm " MeXayHapoAHbIMU
HeNpaBUTENbCTBEHHbIMW  OpraHu3auusiMi. Mo cnocoGy  MMNieMeHTauum
BblAENSATCA CTaHAapTbl, VMMJEMeHTMpyeMble MOCPeACTBOM 3KOHOMUUECKMX
WHCTPYMEHTOB, W CTaHAAPTbl, UMMN/IEMEHTUPYEMbIE C UCMOMb30BAHWEM MHbIX
MexaHW3MOoB. [lo cTeneHn 06si3aTeNbHOCTM  CTaHAAPTbl  AensATcs  Ha
o6s3aTe/ibHble U peKoMeHaTe bHbIe.
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YHuBepcaibHble MeXayHapoaHble 3KON0rMyeckme ctaHaapTbl 3akpenneHs! B
MHOTOCTOPOHHMX MEeXAYHapOoAHbIX A0roBopax, 3aTparMBalolux pasfvyHble
BOMPOCbI  3alUMTbl  OKpyXawLed cpegpl, BkAwovad KnOTCKMIA  NPOTOKON
1997 roga®, B KOTOpOM BMepBble 6bl/1 WUCMOMb30BaH Takoli 3KOHOMWUUECKUI
WHCTPYMEHT, Kak TOProBns KBOTamMu Ha BblOpochl, 1 lMapuxckoe cornaweHve
2015 ropa®, HanpasneHHoe Ha 6opb6y C rMob6asibHbIM noTenseHnem. Apyrue

npMMepbl YHUBEPCA/IbHbIX CTaH4apToB — KOHBEHUMA O 6UOSIOrMyYeckom
pasHoo6pasuu 1992 rogal®  wu PykoBogsle  NpUHUMNbLI  ANs
MHOrOHaLOHA/bHBIX npeanpusTui OpraHusauuu 3KOHOMUYECKOro

COTpyAHMYecTBa 1 pa3eutus (ganee — OISCP) 2011 roga™.

PervoHasibHbIMY  MEXAYHapPOAHbIMUA  3KOMOTMYECKUMK  cTaHgapTamu
ABNAOTCHA, Hanpumep, craHgapTel EBponelickoro coto3a (ganee — EC),
3arparveanoLme skonornyeckoe n ESG-perynuposaHue, Takve kak PernameHT
EBponeiickoro napnameHta u CoBeta EC Ne 2019/2089 ot 2019 roga,
nocBesileHHbIi ESG-cTaHgapTam®?, u PernameHT EBponeiickoro napiameHTa u
CoseTta EC Ne 2020/852 ot 2020 roga, HanpaB/eHHbI Ha pa3BUTUE MPaKTUKM
«YCTOMUMBLIX»  MHBECTULUMIA®,  MHMuMaTVMBbl NO  pas3paboTke MNOA0O6HbIX
CTaHapToB  OCYyWeCcTBNAWTCA UM Ha 6a3e Accounaumu  rocygapcrs
HOro-BoctouHoii Asum (panee — ACEAH). Tak, B 2022 rogy 6bln NpuHAT
CTtaHgapT o6nurauuii, CBI3aHHbIX C YCTORUMBLIM pa3BUTUEM,

K MexayHapoAHbIM 3KON0rMyeckMmM ctaHgapTam, NPUHATLIM rocyfapcTBamu,
TaKk Xe Kak W K YHMBEpPCaslbHbIM, OTHOCATCA MeXAyHapoAHble [0roBopbl,
3aTparvBalolye pasfiMyHble BOMPOCbI OXPaHbl OKPYXatllein cpedbl, B
YyacTHOCTM MoOHpeasibCkuii MPOTOKON NO BeLlecTBam, paspyLuatoLLMM 030HOBbI

8 KuoTckuii npotokon K PamouHoit koHBeHUMn OpraHusaumm O6beAnHeHHbIX Hauui 06 usmeHeHum
knumata (Mognucad B . Kuoto 11.12.1997) // CobpaHue 3akoHogaTenbcTBa Poccuiickoi
Pegepaumn. 7 maprta 2005 r. Ne 10. Cr. 764.

Mapwxckoe cornawenne 2015 r. // OdmunasibHbIli UHTEPHET-MOPTaUT NPaBOBOW MHopmaumn

www.pravo.gov.ru, 06.11.2019, Ne 0001201911060026.

KoHBeHuusi 0 6uonormyeckom pasHoobpasum 1992 r. // BionneteHb MexayHapoaHbIX AOrOBOPOB,

1996, Ne 9, c. 3-28.

' OECD Guidelines for Multinational Enterprises on Responsible Business Conduct.
https://www.oecd-ilibrary.org/finance-and-investment/oecd-guidelines-for-multinational-enterprises-
on-responsible-business-conduct_81f92357-en.

12 Regulation (EU) 2019/2089 of the European Parliament and of the Council of 27 November 2019
amending Regulation (EU) 2016/1011 as regards EU Climate Transition Benchmarks, EU
Paris-aligned Benchmarks and sustainability-related disclosures for benchmarks // The Official
Journal of the European Union. 2019. oJ L 317. P. 17-27.
http://data.europa.eu/eli/reg/2019/2089/0j.

3 Regulation (EU) 2020/852 of the European Parliament and of the Council of 18 June 2020 on the
establishment of a framework to facilitate sustainable investment, and amending Regulation (EU)
2019/2088 /I The Official Journal of the European Union. OJ L 198. P. 13-43.
http://data.europa.eul/eli/reg/2020/852/0j.

4 ASEAN Sustainability-linked Bond Standards.
https://www.theacmf.org/initiatives/sustainable-finance/asean-sustainability-linked-bond-standards
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cnoii 1987 roma'®, PamouHas koHBeHUuss OOH 06 W3MEeHeHWM Kaumarta
1992 roga’®, CTokronbmMckasi  KOHBEHUMSI O  CTOMKMX  OpraHuuyeckux
3arpssHuTenax 2001 ropal’, bBasenbckasi KOHBEHUMSt O KOHTposne 3a
TpaHCrpaHU4HOW NepeBo3KO OMacHbIX OTXOAOB U WX yaaneHuem 1989 roga’s.
Mpumepamu CcTaHOAPTOB, MNPUHATBIX  MEXAYHApPOAHbIMA  MeXNpaBuTeNb-
CTBEHHbIMW OpraHM3aumamu, ABNSIOTCA NepeyncrieHHbIe Bbille cTaHaapTbl EC n
ACEAH.

K craHgaptam, nNpUHATBIM  MeXAyHapoAHbIMWU HeMpaBuTe/IbCTBEHHbIMU
opraHusaumnsamm, otHocatca ESG-ctangaptsl, Takme kak GRI, SASB n TCFD, a
TaKKe pas/iMyHble CTaHAapThl, paspaboTaHHble MexayHapoaHOW opraHm3aumeil
no craHgaptusaummn (ganee — KMCO), Takue kak CO 14030-1:2021 «OueHka
3KO/I0rMYeCcKol pe3ynbTaTUBHOCTU. 3efleHble A0/TOBblE MHCTPYMEHTbI. HYacTb 1.
MexaHn3m 3e/eHbIX 06nauraLuii»*®,

Kpyr npvMeHsiemMbIXx B HacTosilliee BpemMsi SKOHOMWYECKUX WHCTPYMEHTOB,
Harnpas/IeHHbIX Ha CTUMYNNPOBaHWE Kak rocyAapcTB, Tak Y HerocyapCTBEHHbIX
cybbekToB  cobnofarb  MeXAyHapofHble  3KONOrMyeckne  ctaHgapThbl,
[OCTaTO4YHO LUMPOK: TOProBMS KBOTAMU HAa BbIOPOCHI; «3eMEHbIE» HaOrY;
cybecmanpoBaHne Ans okasaHus MoALEPXKKM KOMMaHWAM, rOTOBbIM MPUBECTU
CBOK [1eATENIbHOCTb B COOTBETCTBUE IKOMOMMUECKMM CTaHfapTam; «3eieHoe»
WHBECTUpOBaHWE U CTUMYNUPOBaHWE K HeMy; 3KO3TukeTku. K npumepy, Ans
nmniemeHTaumn Knotckoro npotokona n Mapuxckoro cornatleHns rocyaapcrsa
Ha HaLMOHa/IbHOM YPOBHE CO34a0T CMCTEMbI TOPrOB/IM KBOTaMM Ha BbI6pOChI. B
Poccun B HacTosiLee BpeMsi OCYLLECTBNASETCA 3KCMEPUMEHT N0 OrpaHuyeHnto
BbIGPOCOB MApPHUKOBBIX ra3oB B Caxa/MHCKol 06nacTv®®. KomnaHuu pervmoHa,
yJyacTByloLme B 3KCNeprMeHTe, MOryT NpojasaTb APYr ApYry Tak HasblBaeMmble
eVHULbI UCMOSIHEHUA, Y/IOXMBLLUMCL B YCTAHOBJ/IEHHYIO KBOTY. [lpumepom
cTaHAapToB, TpPeO6ywLWUX UMNAEMEeHTauMM nocpeacTBOM — 3KOHOMUYECKUX
WHCTPYMEHTOB, SIBAAIOTCS CTaHAapTbl MOPCKOro noneunTesisckoro coseta?,
KOTOpble [alT BO3MOXHOCTb XO3SINCTBYHOLUM CyOGbeKTaMm, 3aHWMarLumcs
pbI60/1I0BCTBOM, MPUBECTU CBOK AeATENbHOCTb B COOTBETCTBUE 3KO/TOTMYECKUM

MoHpeanbCknii MPOTOKON NO BELLEeCTBaM, paspyLUaroLLMM 030HOBbIA croli 1987 r. // BionneteHb
MeXayHapoaHbIX foroBopos. 2006. Ne 7.

PamouHas koHBeHUus OpraHusauuyn O6beaviHeHHbIX Hauuii 06 n3MeHeHun knumata 1992 r. //
BronneTeHb MexayHapoaHbix orosopos. 1996. Ne 12. C. 3-24.

CTOKronlbMcKasi KOHBEHLUMS O CTOMKUX oOpraHuyeckux 3arpsasHutensx 2001 r. // CobpaHue
3akoHofatenbcTBa Poccuiickoii ®enepauum ot 13 deBpans 2012. Ne 7. CT. 785.

Basenbckas KOHBEHLUMS O KOHTpOsie 3a TpaHCrpaHW4YHOW MNepeBO3KOW OMnacHbIX OTXOAOB U UX
yaaneHvem 1989 r. // BlonneteHb MexayHapoaHbIX oroBopos, 1996, Ne 7. C. 3-33.

¥ ]SO 14030-1:2021. https://www.iso.org/standard/43254.html.

depnepasibHbIi 3aKoH 0T 06.03.2022 Ne 34-03 «O NpoBeAeHUN 3KCNepUMEHTa MO OrpaHUyeHuno
BbIGPOCOB MapHUKOBBLIX a30B B OTAENbHbIX CybGbekTax Poccuiickoli depepauumn» /I CobpaHue
3aKoHogarenbcTBa Poccuiickoii ®egepauumn. 07.03.2022. Ne 10. Ct. 1391.

2L Fisheries program documents.
https://www.msc.org/for-business/certification-bodies/fisheries-standard-program-documents.
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HopmatMBam B OOMEH Ha BO3MOXHOCTb WCMO/b30BaHNA  3KOITUKETOK,
yAyyLaLWnx X penyTaumio Ha pbiHKe.

Kpome TOro, CyLIeCTBYIOT MeXAyHapofHble 3KOJIOTMYEecKne CcTaHAapThbl,
npegnonaratowime nHble MNyTM UMMIEeMeHTaumMm, B 4yacTHoCcTM KoHBeHuua no
npefoTBpaLLEeHnto 3arpsa3HeHnss Mopsi cbpocaMmn OTXOA0B M ApYrMX MaTepuanos
1972 ropa®. Ans ee vMMAemMeHTauum TpedyeTcsl NpUMEHeHMe PerynsaTopHbIX
MEXaHN3MOB, @ VMEHHO «MNEpPeHOC» MEPEYNC/IEHHbIX B Heli 3anpeToB B
HalMoHaNibHOoe  3aKOHO4ATesIbCTBO. mnnemeHTauus KoHBeHLUmK o}
BOAHO-G0MOTHLIX  yroAbax 1971 roma?® npepgnonaraeT cosfaHue Ha
HauVOHa/IbHOM  YpOBHE MepeyHs  BOAHO-00/I0THbIX — yroguin, a Takke
onpefeneHve nopagka nx aKcnayarauum u Mep rno ux oxpaHe.

Ob6s3aTeNbHblli  XapakTep  HOCAT  MeXAyHapofHble  3KO/0rnyeckme
cTaHfapTbl, cofepxalmecs B MexAyHapofHbIX foroBopax, a Takxe
nepeyncrieHHble ctaHgapTtel EC. OcTasibHble YNOMSAHYTble CTaHAapTbl, TakuMe
kak ESG-cTaHgapTbl KOpnopaTyBHOW OTYETHOCTU M cTaHgapTbl CO, cogepxar
NCKNIOUNTENBHO HOPMbI MATKOTO Mpasa.

Takum 06pa3om, B nocnegHve rofbl MNPOUCXOAUT aKTWBHAsA MHTerpaums
3KOHOMMYECKOTO  WHCTPYMEHTapus B MeXAyHapofHble  3Ko/ornyeckme
CTaHAapTbl, HOCALLME Kak 06A3aTe/bHbIA, Tak U peKOMeHAaTe bHbIA XapakTep.
VMnnemeHTaumMa MHOMMX K3  HUX TpebyeT MNPUMEHEHUS 3SKOHOMMWYECKNX
WHCTPYMEHTOB BHE 3aBUCUMOCTW OT TOrO, KTO SABASIETCA UMMNIEMEHTUPYIOLLNM
Cy6bEKTOM — roCyAapcTBO UM CYyObEKT NpesnpUHMMATENIbCKON AeATeNIbHOCTY.

2.  OKOHOMWYECKME WHCTPYMEHTbl Kak MyTb MMMJieMeHTauum
MEXAYHaPOAHbIX 3KOSIOrMYeCKNX CTaHA4apToB

OKOHOMMYECKNE WHCTPYMEHTbI — 3TO MeToAbl BO3AENCTBUS Ha PbIHOK,
HanpaBneHHble Ha [OCTWXEHWEe TakuxX Leneil Kak yCTOMYMBOCTb U pasBuTue
(bHaHCOBOI CUCTEMbI, 3aluTa KOHKYPEHLUMU U CHUKEHWE 3KOHOMUYECKUX
puckoB (Erasmus, 2025, p. 241-242; fopodees, 2022, c. 197-199; Moloney,
Ferran, Payne, 2015, p. 80-81). B wmexayHapOAHbIX 3KOMOMMYECKNX
CcTaHfapTax, nNpuHATbIX B 2000-x rogax, hakTmyecks OTCyTCTBOBaJ/T aKLEHT Ha
hvHaHCcOoBOM  3(PHEKTUBHOCTM  KOMMAHWM U WUCMOMb30B&/IUCL  UHbIE
WHCTPYMEHTbI, MOTMBMpYIOLUE MpeacTaBuTeneli 6usHeca K MMMAEMeHTauum
AaHHbIX cTaHgapToB. Kak ykasbiBaeT 3. bapmaHn (Barman, 2018, p. 300-301),

2 KoHBeHUMsi MO NpefoTBPALLEHN0 3arpsi3HEHUs MOpsi COPOCaMu OTXOLOB U ApYrUX MaTepuasios
1972 r. // COOpHMK AeicTBylOLWMX AOrOBOPOB, COrMAWeHUA U KOHBEHLUWNA, 3aKk/THOYeHHbIX C
MHOCTpaHHbIMK rocygapcteamu. M., 1978. Bbin. XXXII. C. 540.

KoHBeHLMA 0 BOAHO-60/10THBIX YrOAbsX, UMELLUX MeXAyHapogHOe 3Ha4YeHre rnaBHbIM 06pasom
B KayecTBe MecToobuTaHuii Bogonnasatowyx ntuy 1971 r. // Cog HopMaTuBHbIX akToB FOHECKO.
M., 1993. C. 191.
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co3gaHve 61aronpusTHON cpefbl ANsi MHBECTOPOB HE UrPasio BaXHOW Posu,
MOCKO/IbKY NPUOPUTET OTAABa/ICA CamMOMy PaKTy COOTBETCTBUS KOMMaHWM
onpefeneHHbIM HopMaTvMeaM. VIHCTPyMEHTaMn CTUMYNMPOBaHWA BHeAPEeHuA
MeXYHapOAHbIX 3KO/TOTMYECKUX CTaHO4ApTOB B OU3HEC-NPakTuKy ABNSAIUCH
MOpP&J/IbHO-3TMYECKME apryMeHTbl O COLMasIbHOW OTBETCTBEHHOCTU Gu3Heca u
noTEeHUMa/IbHblE BbIrOAbl OT B3aMMOAEWCTBUS C 3aMHTEPECOBaHHLIMU SIULLAMN.
Mpn 3TOM MWHBECTOPbI He cuuTayMCb Haubonee BAUATENbHbIMU U3
3aMHTEPECOBaHHbIX /1L, U UX BO3AENCTBUIO Ha (PMHAHCOBYH 3EKTUBHOCTb
KOMNaHUM He NpuaaBasiocb 60/bLLOM0 3HAYEHUS.

B nocnefHue rogbl B MeXAyHapoAHOe 3KOJI0OTMYEecKoe perynvposaHue
aKTMBHO MHTErPUPYITCA KOHLENUUA «YCTONYMBLIX (OMHAHCOB» U «yCTOWUMBBIX
uuBectuunii»  (Archer, 2022, p. 20-22). T[lpouecc Takoih WHTErpaumm
3aKOHOMEpEH, MOCKOMbKY, Kak oTMevalT uccnegosatenn (Bae, Yang, Kim,
2021, p. 559), NpMBEPXEHHOCTb KOHLEMUMN COUMa/IbHOM OTBETCTBEHHOCTM
6M3Heca M paHee OKasblBasla B/MSIHME Ha MHAHCOBYI 3(PEKTUBHOCTb
KOMMaHWi 1M pocT KX KanuTanusauum. ®UHaHCOBbIE MNoKasaTenn KoMnaHwui
fAe-hakTo 6blM CBA3aHbI C COG/I0AEHNEM 3KOMOMMYECKUX CTaHAapToB elle [0
TOrO, Kak aTa CBfA3b NOJyynIa OTPaXKeHe B caMux ctaHgapTax.

HeobxoaMMO NOAYEepPKHYTb, YTO MNPUBEPKEHHOCTbL KOMMaHWW KOHLENLUun
ESG okasbiBaeT B/usHWE Ha ee (PMHAHCOBbIE MNOKasare/n He HanpsMylo, a
npexae BCero 4epe3 WHBECTOPOB: WMEHHO WHBECTOPbI pearupyloT Ha
pesynbTaTtbl AEeATEe/IbHOCTM KOMMaHuM M Tem caMbiM BO3AENCTBYOT Ha ee
thrHaHcoBylo adypekTuBHOCTb (Folqué, Escrig-Olmedo, Corzo Santamaria,
2021, p. 876-877). Bce 6onblue MHBECTOPOB YAENSKT BHUMaHWE BOMpocam
YCTOMYMBOTO pasBMTUS, 4TO MOOYXAaeT KoMnaHwu ny6svMkoBaTb OTYETbI O
BO34ENCTBMM Ha OKpyxatluyto cpegy (Bradford, Earp, Williams, 2017, p. 11).
OTa TeHAeHUMs Mnonyymna OTpaKeHne B MeXAYHapOAHbIX 3KO/I0TMYEeCKUX
cTaHfaprax. OgHUM U3 Havbonee pacnpoCTPaHEHHbIX Cpean Taknx CTaH4apToB
agnsetca nobanbHas uwHUUMatMBa no otyeTHocTn (GRI).  Konunuectso
CTaHAapToB, B KOTOPbIX He(huHaHCOBble MokKasarenu, BKIOYas BO3AeicTBme
KOMMNaHUM Ha OKPYXaIoLLYI0 CPeay, PerynnpyroTca B co4eTaHmn ¢ (OMHaHCOBbLIMU
rnokasaresiiMu, NOCTOSAHHO PacTeT.

OfHOBPEMEHHO C BK/HOYEHWEM HOPM 06 OTYETHOCTU B MeXAyHapoaHble
3KOJSIOTMYeckme ctaHgapTbl HabnogaeTcs TeHAeHUUS pasBUTUSA «YCTONYUBbIX
(hMHaAHCOB» W «yCTOWYMBBLIX WHBECTULWIA» NOCPEACTBOM [aHHbIX CTaHAAPTOB.
MMocKonbKy WMHBECTOpPbl MNPUAAKT  CYLLECTBEHHOE 3HayYeHue Cco6/AeHuo
KOMMaHWsIMN  COOTBETCTBYIOLMX TpeboBaHuiA, nNpeAcTaBNseTCs  JIOTUYHbIM
CTpemMsieHne  pa3paboTuMkoB  uCMofb3oBaTb WX  Ana  hopmupoBaHuA
61aronpuATHOrO MHBECTULMOHHOIO KNMmara. Tak, B PernameHTe EBponeickoro
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napnameHta n Coseta EC Ne 2020/852%* or 2020 roga ykasaHo, 4TO ero
NPUHATNE MPM3BaHO Crnoco6CTBOBaTb (hopMMpoBaHMiO 6asbl AN coAeicTBUA
MHBECTULMAM «YCTOMYMBOTO PasBUTUS», a «yCTOWUMBbLIE (PUMHAHCHI» A0MKHbI
CTaTb OCHOBOW A1 Pa3BUTUS 3KOHOMUKM.

OKOHOMUWYECKME  VMHCTPYMEHTbI,  3aKpersieHHble B MeXAyHapoaHbIX
9KOMOrMYECKMX cTaHapTax, pacCcMaTpuBaloTCs Kak MexaHu3m CTUMY/IMPOBaHUs
6usHeca K UX MHTerpauumn B kopnopatuBHble npakTukm (Pranith, 2023, p. 1-2).
Peub npet npexae BCEro O BK/OYEHWM B Takme CTaHAapTbl TPebGoBaHWil K
packpbITUIO MHOPMaLuM O BO3AENCTBMU KOMMaHWM Ha OKPYXatoLLlyo cpegy B
uensx WHAOPMUPOBAHNS ee CTEWKXO/AEepOB, a Takke HOPM, PerynpyloLmx
pasnunuHble acnekTbl «3e/IEHOr0 WHBECTUPOBAHNSA», «3E€/1IEHOT0 MNPOEKTHOro
hrHaHCKMpoBaHUSA» N UHbIX (hOpM (PMHAHCOBOI aKTMBHOCTU, COOTBETCTBYHOLLNX
KOHUENUUN  «yCTOWUMBBLIX (PUHAHCOB». ITOT MEXaHW3M CTUMYNMPOBaHUS
UMM/IEMEHTALMN MEXAYHAPOAHbIX 3KOIOTMYECKMX CTaHAAPTOB NpeacTaBNsercs
3(pEeKTBHBLIM,  MOCKOMbKY  KOMMAHUW  VMMEKT BO3MOXHOCTb  OLLYTWUTb
MO3WUTMBHbIA pe3ynbTaT UX CO6MAAEeHVNS B BuUAE pOCTa CBOMX K/HOYEBbIX
chbrHaHCOBbIX NOKasatesnel BC/IeACTBUE NPUTOKA NHBECTULIWIA.

Takum o6pasom, 9KOHOMUYeckme WNHCTPYMEHTbI NCMNONb3yTCA
paspaboTyuvkamy  MeXAyHapoAHbIX  3KOJIOTMYECKMX  CTaHAapToB,  4TOObI
MOTMBMPOBATbL KOMNaHuy cobMaaTb CTaHAapThl HA nNpakTuke. Jpyrue metoabl
MOTVBaLMM CyObLEKTOB MpeanpUHUMATENIbCKON AeATebHOCTM — B YaCTHOCTM,
MOpP&/IbHO-3TUYECKUA apryMEeHT M MEepCrneKkTuBa YNpOoLLEHNs B3auMoLencTBus
He TO/IbKO C WMHBECTOpaMW, HO W WHbIMU 3aWHTEPEeCOBaHHbIMW Nuuamn, —
NO-MPEXHEMY MPUMEHSIOTCH, HO YyCTymalT MO CBOE  NOMy/SAPHOCTM
9KOHOMMUYECKMM UHCTpyMeHTaM. OCHOBHOI MPUYNHON YBENTMYEHMS KOMYecTBa
MeXAYyHapoAHbIX  3KOMOrMYECKUX CTaHOAPTOB, 3a4eNCTBYIOWMX  AaHHbINA
MEXaHN3M WUMMIeMEHTaUMKN, SABASETCA €r0 B/IUSHUE Ha WHBECTULMOHHYHO
NpuBAeKaTeNlbHOCTb  KOMMaHWiA. MeHemKMEHT KOMMaHWM OCO3HAaeT, uTo
cobnogeHne aTuUX CTaHO4ApTOB Cco34aeT 6naronpusiTHbIA  MHBECTULMOHHBIN
KnMMaT M Cnoco6CTBYeT pOCTYy KanuTanusauuu, Torga Kak oTkas oT UX
CO6/0AEHMS MOXET MOB/IEYL 3a COOOM HEraTUBHYH peakLuio MHBECTOPOB.

2 Regulation (EU) 2020/852 of the European Parliament and of the Council of 18 June 2020 on the
establishment of a framework to facilitate sustainable investment, and amending Regulation (EU)
2019/2088 /I The Official Journal of the European Union. OJ L 198. P. 13-43.
http://data.europa.eu/eli/reg/2020/852/0j.
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3. Metogonorua wuccnegoBaHusa 3EKTUBHOCTA UMI/IEMEHTALUN
MeXAyHapOAHbIX 3KONOMMYeCcKnx cTaH4apToB B GU3HeC-NpakTuke

B akagemuyeckoii nmuTepartype BbIAENSAKT TpYM OCHOBHbIX METOAa OLEHKM
3hbdheKTUBHOCTH UMnIeMeHTaummn 9KOMOrNYECKnX cTaHJapToB B
OGU3HEC-NPaKTUKY:  3KOHOMUWYECKW,  MEHemKepuasibHbli 1 NpPaBOBOIA.
OKOHOMMYecKuii  MeTof, Kak npaBwio, npegnonaraer  WUCMNo/b30BaHune
MaTeMaTuyecknx mogeneli u peTUHIOBbIX OLEHOK. MeHeaxepnasbHbIil MeTos,
CBSi3aH C MPUMEHEHMEM Teopun CcTeikxongepos. lMpaBoBO/ — OCHOBaH Ha
CUCTEMHOM aHanm3e HopMm. OfHaKo HekoTopble uccnefosateny 3afencrByoT
WHTErpUpPOBaHHbIE MOAXOAbl, K NPUMEPY, NPOBOAS CUCTEMHBIA aHa/IM3 HOPM C
UCMOb30BaHNEM TEOPMU CTEWNKXO/AEePOB, YTOObI OLEHUTb, HACKOMBKO Te nau
WHble CTaHAapTbl YYUTLIBAKOT UX MHTEPECHI.

OKOHOMUWYECKWIA METOA, OCHOBaHHbIi Ha MNPYMEHEHUN PENTUHIOBOM
OLUEHKM, — OfWH K13 Haubonee nOMy/nsipHbIX B akaJeMUyeckoin cpege
(Christensen, Serafeim, Sikochi, 2021, p. 1). Kak oTmedatoT A. K. UaTTepaxmu u
M. B. Todochen (Chatterji, Toffel, 2010, p. 918), peATUHIN HE TONBbKO NO3BO/IAIOT
OLEHUTb MPUBEPXEHHOCTb KOMMaHWM MNPUHLMNAM YCTOAWYMBOrO pPasBUTUA U
COLMabHOM OTBETCTBEHHOCTU, HO U OKa3bIBAKT MOMTOXUTE/ILHOE B/IMSIHUE HAa
pasBuTne ee  OW3Hec-npakTuK. MccnegoBaHuss — ykasaHHbIX — aBTOPOB
NOATBEPAUNN B3aMMOCBA3b MexAay HU3kuM ESG-peiTvHroMm v nocregyroLlel
MOZepHM3aLmein MNPOU3BOACTBEHHbLIX MPOLECCOB: KOMMaHWs, MNosyyvBLuas
Hey[0BNETBOPUTENbHBLIA PEWTUHI, onacascb 3a CBOK penyTauuio B rasax
WHBECTOPOB, perynatopa W notpebuTens, ONTUMU3MPYET CBOW BHYTPEHHMWE
npoLecchl C Lenbio NoBbieHNUs peliTuHra B 6yayluem. Kpome toro, M. KxaHHa,
B. P. X. Kyumuo n A. Bogpxunosa (Khanna, Quimio, Bojilova, 1998, p. 246—-249),
UCMONb3yss MaTemMaTU4yeckyld Mofenb W 3MNUpUYeckMe f[aHHble, [oKasasun
Ha/iMume B3aMMOCBA3M MEXAY CHWKEHMEM PbIHOYHOW  KanuTasm3auum
KOMNaHUM N €€ HU3KUM PENTUHIOM COOTBETCTBUS 3KOSIOTMHYECKUM CTaHJapTam.
CHWKeHne KanuTanusaumm SIBNSETCA CNeACTBUMEM peakuuy akuvoHepoB Ha
MHOpMaUMD O TOM, 4YTO KOMMAHWA 3arpssHAeT OKpyXalwLyl cpeqy.
K aHanornyHelm BbiBogam npuxogat B. Yenr, W. MoaHHoy n k. Cepadbalim
(Cheng, loannou, Serafeim, 2011, p. 26-27), uccnegoBaHMe KOTOPbIX
[0Ka3bIBaeT, YTO KOMMaHWM MOTyT CTaslKMBaTbCs ¢ OUHAHCOBbLIMU Npobriemamu,
€Cn UX PEeWTUHT COOTBETCTBUSA KOHLENUMU COLMaIbHON OTBETCTBEHHOCTU
6u3Heca HU3KUIA.

Takum  o6pasom, Npu  NPUMEHEHUW  IKOHOMMYECKOro  Mnoaxona
uccnefosateny onupatoTcd Ha ESG-peiTvHr unyM penTUHr KopnopaTyBHOW
counasibHOl OTBETCTBEHHOCTU (CSR-penTuHr) KomnaHum n ee UHaHCOBblE
nokasatenu, a Takke BbICTpavBalT MaTeMaTUYeCKyld MOAENb COOTBETCTBUSA
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Mexay HuMK. B uenom pesynbrarbl, NosyYeHHble Npu NPYMEHEHUN OAHHOro
noaxo4a, [OEMOHCTPUPYIOT, 4YTO HU3KWIA pelTuHr narybHo BAMSAET Ha
KanutanMsaumilo  KOMMaHuWW, TOorga Kak CBOEBPEMEHHble WHBECTULUN B
onTumMmMsaumilo  GU3HEC-NPOLLECCOB A1 UX COOTBETCTBUS  3KOMOTUYECKUM
cTaHgapTaMm MOryT Crnoco6CTBOBaTb YBEMYEHWIO MpUBLIIM  KOMMNaHun B
Oyaywem.

HecmoTpss Ha nonynspHocTb ESG-peiTMHrOB Kak Mepwia CTeneHu
cobniogeHns KOMMaHWel 3KOM0rMYeckux CTaHAapToB, psg ydveHbix (Berg,
Kdlbel, Rigobon, 2022, p. 1316) oTMeyaeT 4acTble PpacxXOoXAeHUs Mexay
peinTuHrammn, ny6avkyembiMM pasHbIMW areHTcTBamu. locnegHve npuMeHsoT
pasHble MeToAMKM pacyeToB, npuasas O6osblluee 3HAYEeHWe OTAE/bHbIM
nokasarensam. B pesynstate  BO3HMKAOT TPYAHOCTM B WUCMOJSIb30BaHWUM
ESG-peiiTuHroB kak mHamkatopa peanbHoil ESG-3hheKkTMBHOCTU KOMMAHUU.
Kpome TOro, HeKkoTOpble KOMMaHWW YyTpauuBaloT [OBEpUe K pelThHram u,
COOTBETCTBEHHO, MOTMBALMIO K [Ja/ibHEAWeMy BHEAPEHWIO 3KOIOTMYECKMNX
CTaHapToB B CBOK [EATE/IbHOCTb, MOCKO/IbKY MNepecTarT BOCMNPUHUMATL
PEeATUHr KaKk (PaKkTop KOHKYPEHTHOTO rpeuMyllecTBa Ha pblHke. 3Ta
HeonpeAeneHHOCTb CBUAETENLCTBYET O HEOOGXOAUMMOCTM Pa3paboTkM  MHbIX
NoAXof0B K OLEeHKe MMMNIEMeHTaUn aTUX CTaHaapToB.

OOHUM 13  Takux MOAXO4OB SBMAETCA MEHEeKepuaUlbHblii  MeTof,
nogpasymeBalowwuii npumeHeHne Teopum ctelikxongepos (Donaldson, Preston,
1995, p. 67). CornacHo [aHHOW TeopuyM KOMMaHWM HefoCTaTOYyHO JKLb
UCMONHATL CBOM 0653aHHOCTM Nepef akumoHepamu, — HeobXoAMMO TakKke
yunTblBaTb MHTEPECHI Pas/INyHbIX 3aMHTEPECOBAHHbLIX /L, K YWC/Y KOTOPbIX
OTHOCATCS HE TOJIbKO aKLMOHEPbI KOMMaHWW, HO U MHbIE NHBECTOPLI, JIOKaUTbHOE
coobuwecteo, CPO, perynatop u papyrme cybobektol (Ronalter, Bernardo,
Romani, 2023, p. 9069-9070). B uenom cTeikxongepbl ONPeaenstTcs Kak
nobble nuua Wan rpynnbl SIUL, YbW MHTEPECHI 3aTparMBaroTcs Un MOryT ObITb
3aTPOHYTbI AeATENbHOCTBIO KOMMaHUM U AOCTWXKEHUEM ero CBOMX uenei. Kak
oTMeyaloT HekoTopble YyyeHble (Ronalter et al., 2023, p. 9069-9070),
onTUMM3aUMM NPOU3BOACTBEHHBLIX MPOLECCOB C UENblo WX NpuBefeHus B
COOTBETCTBYME C 3KO/IOTMYECKUMM CTaHJapTaMn MOryT cnocobCTBoBaTb CUCTEMBI
MeHeKMEHTa OKpyXatoLlein cpegpl. K Takum cuctemam OTHOCSATCS CTaHZapThbl
NCO B 06nactu 3KONOTMYECKOTO MEHEMKMEHTa, B 4aCTHOCTU YMOMSHYTbIN
Bbiwe WCO 14007:2019 «DKONOrnyecknii MeHemXMeHT. PykoBogsLume
yKasaHus No onpegesieHnio 3KoMN0rnyeckmx sarpar v soirog» n ICO 14001:2015
«CuUCTEMbI 3KOMIOTUYECKOTO MeHepKMeHTa. TpeboBaHWA W PYKOBOACTBO MO
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npumeHeHuio» (B Poccum — TOCT P MCO 14001-2016 ot 2017 roga®).
COOTBETCTBEHHO, MeEHeMKepuasibHblii MOAX0A, BK/IOYAET aHaIn3 peakumun
3aMHTEPECOBaHHbIX AL, Ha WMMNJEMEHTaUMI0  KOMMNAaHUENn  3KOMOrmyeckunx
CcTaH[apToB.

Yto KacaeTca npasoBOro MeToga, TO, K npumepy, . A. LUertuwe,
M. bogennvin  un  P.KoHcurnuo  (Zetzsche, Bodellini, Consiglio, 2022,
p.659—660) MpoBOAAT aHanM3 CTaHAapTOB «YCTOWYMBLIX (ouHaHcoB» B EC,
COMOCTaBNsAA WX C WHbIMW  MEeXAyHapoAHbIMK CTaHfapTamu, KoTopble
3aTparMBaldT «3efeHble (OUHaHCbI». OAHOBPEMEHHO aBTOpPbl OLEHMBAIOT
C/TIOXHOCTb MPUMEHEHNA [aHHbIX CTAaHAAPTOB Ha NpakTWKe, MOCKO/IbKY OHa
HenocpeacTBEHHO BAUAET Ha 3PPEKTUBHOCTL. OueHKa MNpu NPUMEHEHUN
[JaHHOro Metoja MpOBOAMUTCH MNOCPELCTBOM CUCTEMHOTO aHanun3a MpaBOBbIX
HOpM. CXOfHbli, HO HECKONbKO MOAUMULMPOBAHHbIA NOAX0[ WCNONb3yeT
M. . X. HenemaHc (Nelemans, 2023, p. 231-232), KOTOpbIi Takke NPOBOAMT
CUCTEMHbIVi aHasIM3 NPaBOBbIX HOPM, OAHAKO WHTErpupyeT ero c Teopuvei
CTEeNKXONAEPOB 1 cpaBHeHNEM 3D(EKTVBHOCTN IKOTOTMYECKMX, COLMANbHBIX 1
KOPNOpaTUBHbIX CTaH4apToB, OTPaXEHHbIX B 0b6sa3aTesbHbIX "
pekoMeHaaTesbHbIX HOpMax.

B cuny HeonpeaeneHHocTn ESG-peiiTMHIOB, Ha KOTOPYH YyKasblBalT
nccnefosatenn, B HACTOsILENR cTaTbe NpeacTas/seTcs HelenecoobpasHbiM
3a/eiicTBOBaTb 3KOHOMMYECKUA MeToh. [na  nosyyeHnss OBGBLEKTUBHOIO
pesynbrata NPMMEHEHWe  [OaHHOr0  MeToAa  [AO/DKHO  MOAKPensATbCA
MaTtemMaTnMyeckKUMn MOAENAMU, MOCTPOEHWE KOTOPbIX BbIXOAUT 3a pPamKu
nccnegosaHus. NpaBoBoOii METOA YacTUYHO NMPUMEHSETCS B HACTOSILLENR cTaTbe
AN CUCTEMHOTO  aHa/iM3a MNPaBOBOW  COCTAB/IAMOLLEA  3KOMOTMUYECKUX
CTaHAapToB, OAHAKO OH He MOXEeT MCMOo/b30BaTbCA AMA aHanmsa nosvumii
CTeNKxonaepoB komnaHni. COOTBETCTBEHHO, [/19 OCYLEeCTB/IEHNS TakKoro
aHann3a NpUMeHsIeTCA MeHeXepuasibHblii METOA, NOCKOMbKY UMEHHO Teopus
CTEeNKXONAepoB Hafenser uccnefoBartens MHCTPYMeHTapueM, Mo3BO/AIWUM
onpefennTb UHTEPECHbl KaKAOoro 3auHTEPEeCOBaHHOMo /imua W CTeneHb WX
BANAHMA Ha KOMmMMaHuo. TakuMm obpa3oM, B cTatbe WCNOMb3yeTrcs
WHTErPUPOBaHHbIA  MEHeKepua/bHbli  METOA, COAEPXALMA  3NEMEHTHI
npaBoBOro Metoga. [aHHblii MeTof npeanonaraeT WCNonb30BaHWe Teopuu
CTEKXONA4epoB  AN18  onpefenieHns  TOro, Kak  MMEHHO  Kaxpgoe
3aHTEepecoBaHHOE /NLO B/IMSIET HA MPUHATAE peleHnii B KOMMaHun 1
noHMMaeT 3AEKTUBHOCTb BHEAPEHWUS  MEXAYHapOAHbIX  3KOMOrMYEeCKUX
CTaHOapToB B ee  OusHec-npakTuky. [paBoBOl/i MeTo4 B pamkax
WHTErPUPOBaAHHOIO  MoAxofa  NPUMEHsieTca A1 aHa/iusa  no3vuun

% TOCT P UCO 14001-2016. CUCTEMbI 3KO/IOTMYECKOTO MEHEAKMEHTA. Tpe6GoBaHNs 1 PyKOBOACTBO
no npumeHeHuto. Beed. 2017-03-01. M.: CtaHgapTuHdopm, 2018. 40 c.
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paspaGoTUMKOB MEXAYHAPOAHbIX 3KOJIOTMYECKMX CTaHAAPTOB OTHOCUTENILHO
3(pPEKTUBHOCT  UX  WMMJIEMEHTaUMW. 3Ta  MNO3ULUMS  COLEPXUTCS
HernocpeacTBEHHO B TEKCTAX CTaHAAPTOB.

4. OueHka 3(b(beKTI/IBHOCTI/1 9KOHOMUYECKNX UHCTPYMEHTOB Kak
npoBoAHNKa 9KO/10rnM4yeCcknx CTaHOapToB Cc nosnyun
3auHTepecoBaHHbIX JIUL, KOMNaHUn

3avHTepecoBaHHbIMM  /IML@MM  KOMMAHUM MOXHO CcuuTaTb JIObIX  Nn,
UMEeIOLLMX OMpPeAeneHHbli WHTEPEC, CBA3aHHbI C ee AesTe/lbHOCTb. JTO
onpefeneHve [OOCTATOYHO MPOCTPaHHO. OAHaKo OHO OTpaXaeT peasibHYIo
cuUTyaumio: y Nboi KOMMaHuM MOXET OblTb MHOXECTBO 3aMHTEePeCOBaHHbIX
N, UMEIOLLMX CBOW MHTEPECHI, KOTOPbIE MOMYT HE CoBMNajaTth U Aaxe BCTynarb
Apyr C Opyrom B KOH(AwKT. Mpu 3TOM AdaHHble nnua obnagatT pblyaramm
BINSAHUA Ha NPUHUMaeMble B KOMMaHuUU peLLeHuns (Céstek, Cenek, 2017,
p. 188). CnepoBsartefnlbHO, OHWM MOryT, B TOM 4ucfe, BAUATb Ha MNpUHATUE
peleHns O BHEAPEeHUU MexAyHapoLHbIX 3KOJIOTMYECKUX CTaH4apToB B
[eATeNbHOCTb KOMMaHuu.

Kpyr nuy, kotopble B TOW WAW WHON CTENEHW 3aumHTepecoBaHbl B
3O(PEKTNBHOW MMMIEMEHTALMN MEXAYHAPOAHbIX 3KOMOMMYEecknx CTaHA4apToB,
[OCTaTOYHO WNPOK. K MpuMepy, MEHEMKMEHT U YNOMSIHYTble paHee NHBECTOPbI
B/IMAIOT Ha NPYMEHeHWe 3TMX CTaHAapToB B KOMMaHuu. Kpome TOro, Takoe
Bo3geicTBue moryt nmetb CPO (Lee, Jung, Kwak, 2016, p. 423); doHaoBas
6upxxa nNpu npoBefeHnn npouensypbl NEepBUYHOMO My6/IMYHOIO pasmeLLeHus
(Bizoumi, Lazaridis, Stamou, 2023, p. 75); 6aHKM W MUKPOKpPeAUTHble
opraHuzaumun (Park, Lee, 2023, p. 371); notpebutens; perynatop. MocnegHui
OKasblBaeT B/MSHWME B pamMKax rocyfapCTBeHHbIX 3akynok (Preuss, 2007,
p. 357); B paMKax Hag3opa 3a cobogeHnem 3KoNormMyecknx cTaHaapTos, ecnuv
OHW SABNAOTCA 006sA3aTe/IbHbIMY HOPMaMW B [aHHOW HPUCAUKUMW, B pamkax
npoueaypb! NULEeH3MPOBaHUA. MHEHME KaxAoro 13 aTux v, no uccrefyeMmomy
BOMpOCY  TpebyeT  OTAENbHOTO  paccMOTpeHus  Ans  hopMUpoBaHMA
06BEKTUBHOIO BbiBOAA 006 3(PEKTUBHOCTU WCMOMb30BaHNS 3KOHOMUYECKMX
WHCTPYMEHTOB  ANA  WMMNEMEHTaUUN  MeXAyHapoAHbIX  3KOJI0TMYeCcKmX
CTaHAapToB. Kaxkaomy nmuy NOCBsLLEeH OTAeNbHbIV nognaparpad).

4.1. MeHe)XMEHT KoMnaHuu

Mockonbky BeAeHne GM3Heca Hanpas/ieHO Ha U3B/IeYeHVEe MPUOBIIN, MOXHO
npeanonoXnTb, YTO N1LA, YNpaBnsioliMe opraHusaumeil, B NepsByl0 odepeab
3aMHTepecoBaHbl B YBENMYEHUM AOXOAHOCTM GM3Heca, a Takke B pOCTe €ero
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Kanutanusauui. Bo3HUKaeT BOMPOC: BMIEYET /I BHEAPEHNE MEXAYHAPOAHbIX
3KOMOrMYECKUX  CTaHAapToOB  CTO/Ib  GraronpuATHble  MNOCAeACcTBUSA  ANA
KOMNaHun? Beblwe 6bl10 YNOMSAHYTO UCC/iefoBaHve, NPogeMOHCTPYpOBaBLLee
CHWXEHWe KanuTasm3auum KOMMaHun npu CHmwxeHun ee ESG-peitTuHra, Ha
KOTOpPbIi, B YACTHOCTW, BNMSET COGMIOAEHNE 3TUX CTaH4APTOB. AHA/IOTMYHbIE
JaHHble npuBogAaT P. Anveiiga n A. OapmaHcus (Almeyda, Darmansyah, 2019,
p. 277), ykasbiBasi, 4TO aHa/In3 hMHAHCOBBIX MOKa3aresieil komnaHuii ctpaH G7
BbIABW/1  3aBUCUMOCTb ~ Mexfy Kanutanusauueii 1 peHTabesbHOCTbIO
WHBECTMPOBAHHOIO Kanutana, C OAHOW CTOPOHbI, ¥ KayeCcTBOM OTYETHOCTU O
COGMIOAEHNN 3KOMOTUYECKUX HOpM, My6/IMKYeMOoin KomnaHuel, — C Apyroi.
VIHbIMM cnoBamu, Hasiyme Npo3payHoi 1 Nogpo6HO OTHETHOCTU CNOCOGCTBYET
pOCTYy AaHHbIX NoKasaTenei.

B cuny nonoxurtensHoro BaAunsHusA ESG-peitiTuHra n cobniogeHus
9KOMOrMYECKNX  CTaHAapToB Ha K/w4veBble AN 6Gu3Heca nokasatenu
MEHE)KMEHT KOMMNaHnuM B Teopun [O/KeH OblTb 3aMmHTepecoBaH B
UMMIeMeHTaumMn 3Tux ctaHgaptoB. OfHAKO CyLecTBYHOT WccnefoBaHus,
JEMOHCTPUPYIOLLIME HepeLunTe/IbHOCTbL COBETOB [MPEKTOPOB U TeHepasibHbIX
avpektopoB (CEO) KomnaHuii nNpu  MNPUHATAM  pelleHus O BHeJpeHuu
cTaHgapToB B 6u3Hec-npakTuky. Kak ykasbiBaeT [x. k. Bepk (Burke, 2022,
p. 648), COMHEHUs N1, YNpasBnsawoLWmMx opraHnsauunen, B JaHHOM ciyyae mMoryTt
ObITb CBA3aHbl C HEAOCTATOYHOCTLIO M NPOTUBOPEUMBOCTLIO MHOpMaUMN B
CMWA 0 BAMAHUM COGMIOLEHUS SKOMIOTMYECKMX CTaHdapToB Ha (huHaHCOBble
nokasatenn komnaHwii. MpeactaBuTenyn MeHeMKMEHTa MOryT He pacnosaratb
nHpopMaumed 1 YpPOBHEM KOMMETEHTHOCTM, HEO6XOAVWMbIMU [A1S OLEHKU
BEPOATHOCTM BO3BpaTa WHBECTULUMW B  U3MEHEHME MPOU3BOACTBEHHbIX
MPOLECCOB C UENblo WX MNpPUBELEHWA B COOTBETCTBME C 3KOOrMYECKMMMU
ctaHgaptamu (Hubbard, Christensen, Graffin, 2017, p. 2256-2258). [daHHas
HeonpeAeneHHoCTb CTaBUT Nof COMHeHve 3eKTUBHOCTb MMIMIEMEHTaunn
CTaHAapToB, KOTOpas C TOYKA 3PEHMs MeHeMKMeHTa BblpaXxaeTcs B pocTe
npuébiin 1 Kanutanusauun. OfHaKo HecobnlofeHne unM HefocTaTovHoe
cobnogeHne  3KOMOrMyYeckux CcraHgaptoB, 06YyCnoBMBLUEE — 3HAYUTENIbHOE
CHWXeHne ESG-peiitHra u yulep6 penytaumm KOMMaHUW, MOXET Bbi3BaTb
pe3Kylo peakumilo CO CTOPOHbl MEHEMKMEHTa — B YaCTHOCTMW, pelleHne 06
oTCTpaHeHuu reHepanbHoro gaupektopa (Gangloff, Connely, Shook, 2016,
p. 1617). Takum 06pa3oM, NPeACTaBASETCH, UYTO MEHEeMKMEHT KOMNaHum
NoHNMaeT 3PAEKTUBHOCTL MMMNIIEMEHTALUN 3KONOMMYECKUX CTaHOAPTOB Kak
pOCT NpuobLIM U KanuTasm3auuu, MOCKOSIbKY MPU CHDKEHUW PenTUHra u
penytauum  KOMMaHUW YMEHbLUAeTCA Kanutanmsaums KoMnaHum un ee
MHBECTULIMOHHAA mnpuBnekarenbHOCTb. CrefoBartesibHO, pe3kas peakuusi co
CTOPOHbI /1ML, OCYLLECTBASIOWMX YNpaBieHNe KOMMNaHWe, 1 BO3NIOXEHNE UMK
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BMHbl Ha TEHEpasIbHOro AMpeKTopa NPOUCXOAUT He CTOSIbKO BBUAY CHWKEHWS
peiiTHra 1 penyTauun, CKOMbKO B CUJTy HeraTuBHbIX MOC/NeACTBUIA Takoro
CHWKEHMS.

4.2. /\HBECTOPbI KOMMaHUN

Mcxoga w3 B3avMOCBS3M Mexzy POCTOM Kanutasmsauum u cobniofgeHnem
9KOMOrMYECKUX CTaHOApPTOB, MOXHO CAeNnartb BbiBOf, YTO WHBECTOPLI YAENAT
BH/MMaHne ESG-peliTuHram 1 uHdopmauun, cogepxaileiica B oTyeTax,
ny6nvkyembiX  KomMnaHuein.  [ONONHWTENbHbIM  MOATBEPXAEHMEM  3TOrO
BLICTYNalOT UCCNEefoBaHWA, [OEMOHCTPUPYIOLLME, UYTO WHBECTOPbLI CK/IOHHbI
npegnountarb  (OUHTEX-KOMMaHUU  APYTUM  TEXHOSIOTMYECKMM  KOMMaHUAM.
dUHTEX-KOMNAHUN MMEIT Hanbonee BbiCOKM E-6ann B ESG-peiiTuHre, To ecTb
nx 6Gu3Hec-npakTkn NpuBeAeHbl B COOTBETCTBME cTaHgaptam (Horobet et al.,
2023). NHTepec MHBECTOPOB K TakMM KOMNaHUAM MOXET ObiTb CBA3a@H C TeM,
YTO OHM NOMy4yalT AOCTATOYHO BbLICOKYID NPMObLIIb, & WX PEeLINTENbHOCTb B
N3MEHEHUN OU3HEC-NPaKTUK A5 YMEHbLUeHUs narybHOro BO3QENCTBMS Ha
OKpY>XXatoLLyto cpefly MOXET paccMaTpuBaTbCA Kak rOTOBHOCTb K MHHOBaLUSM,
HeoOXOAUMbIM N1 PasBUTUSA Ha PbiHKE W MOTEHLMAIbHOTO YBE/IMYEHNS
npubblnn (Horobet et al.,, 2023). Takum 06pa3om, WHBECTOPbI OCO3HAKOT
3(PPEKTUBHOCTL BHEAPEHUS MeXAYyHapOAHbIX 3KOIOrMYecKMX CTaHAapToB B
BU3HEC-NPaKTUKY W WX MOJIOKUTENIbHOE B/IMSIHWE HA pasBUTUE KOMMaHuu,
KOTOpOe, B CBOI o4epefb, MOXET NPUBECTU K POCTY NPUOBLIIU U YBENUYEHUIO
OVBUAEHA0B. BMecTe C TeM Hesb3s UCKHYaTb N MOPasibHO-3TUYECKYHO OLEHKY
nepexoga K mMexzayHapoAHbIM 3KOMOrMyeckuMm ctaHgaptam. Tak, Habnwogaetcs
TEHAEHUMA NpUopUTU3aLMN MHBECTUPOBAHUS B OpraHu3auuu, cobniogaroLume
JaHHble cTaHaaptbl (Archer, 2022, p. 24-25). CneposatenbHo, rosops 06
3(PPEKTUBHOCTN BHEAPEHUSA MEXAYHAPOLHbIX 3KOMOrMYECKUX CTaHAapToB B
6Un3HeC-NpaKkTuKy, criefyet NoAvepkHyTb: BCe 6O0Mblle MHBECTOPOB MosaratorT,
4yTo pasBUTME KOMMaHUW C LUefbio MOBbIWEHUSA NpubblIM U AVBUAEHOO0B
HeobXoAMMO, OfHaKO OHO He [AO/MKHO OCYLIECTBAATLCA LEeHOR nary6Horo
BO3ENCTBMNA Ha OKPYXaloLLyto cpedy. dkcnaHcus n gueepcudinkaums 6usHeca,
COOTBETCTBYIOLLME  KOHUENUUW YCTOMYMBOTO  PasBUTUS, MO3BONAIOT  Kak
co3fasarb 61aronpuATHBIA MHBECTULMOHHBIN KIUMAT U NPUB/EKATb AeHEXHble
cpefcTBa, HeobxoAuMble, HaNpUMep, 4719 NPOEKTHOro hHaHCUPOBAaHUSA, Tak u
YKPenaAaTb penyTaumio  KOMMaHWM Kak WMeloLeil BbICOKME MOpasibHble
OPUEHTMPBI.
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4.3. Perynatop v 3akoHogaresib

MexayHapofHble 3Konornyeckne crtaHAapTbl NMPenMyLecTBEHHO OTpaXkeHbl B
HOpMax MArkoro npasa. TeM He MeHee OHW MOryT NpuobpeTaTb 06a3aTeNbHbIN
XapakTep, B 4aCTHOCTM €eCNn pedyb WAET O CTaHgapTax, 3aKkpersieHHbIX B
pernameHTax EBponeiickoro napnameHta u CoBeta EC, a Takke 06
MHKOpnopauun MexXayHapoHbIX 3KO/IOTMYECKMX CTaHAapToB B HaLMOHa/IbHOe
3akoHofaTenibCTBo. Mpn HaMuMm obs3aTeNbHbIX CTaHAAPTOB 0CO60€e 3HaYeHve
npuobpetaer oueHKa 3IPAEKTUBHOCTN UX UMMNIEMEHTaUMM C  NO3nuun
perynsartopa.

PaccmatpuBass npasoBoe perynuposaHme EC B cdepe oxpaHbl
OKpyXatwLleli  cpefbl  Kak fpkuii  npumep  OeicTBus  06s3aTefbHbIX
9KOMOrMYECKNX CTaHAAPTOB — Kak PerroHasIbHbIX, Tak U MHKOPNOPUPOBAHHbIX B
HalMoHaNbHOEe  3aKOHOA4ATEeNbCTBO  FOCYAAapCTB-y4yaCTHUKOB, —  criefyeT
OTMETUTBL, YTO B cTpaHax EC diyHKUuMM perynatopa, OCyLeCcTB/AOLWEro Hag3op
3a UX cobMofeHneM KOMMNaHUSAMM, BbINOSTHAKT opraHbl (hMHaHCOBOro Haa3opa
(Vuong, 2022, p. 395-399). HageneHve aTnx opraHoB TakMMWU MOHOMOYUSAMU
pe3oHHO, nockonibky B EC MHOrme akonorumyeckve craHgapTbl Hanpsmyro
CBA3aHbl C  3KOHOMWYECKUMW  UHCTPYMEHTamu: Hanpumep, PernameHt
EBponeiickoro napnameHta m CoBeta EC Ne 2020/852 ot 2020 roga
(dhopmumpyeT 6a3y O1s COAENCTBUA MHBECTULMAM «YCTONYMBOIO pPasBUTUS»);
PernameHT EBponeiickoro napnameHta un CoBeta EC Ne 2019/2088 ot
2019 roga® (packpbiTue WHGOpPMaLUUM B CEKTOPE (PUHAHCOBBLIX YCAYr);
[vpektuBa EBponeiickoro napnameHta u Coseta EC Ne 2022/2464 ot 2022
roga?’ (ctaHgapTbl OTYETHOCTM 06 YCTOMYMBOM PasBUTUKW, B YACTHOCTK
BO3ENCTBMM HA OKPYXXAlOLLYH0 cpefy U Bbibpocax NapHUKOBbLIX ra3oB).

HekoTopble nonoxeHuss nogo6HbIX aktos EC nocBsLeHbl NOHVMaHWo
3(PPEKTUBHOCTN MMNNEMEHTALUN IKOMOrMYECKUX CTaHAapToB. Tak, B N. 2
ynomsHyToro paHee PernameHTta EBponeiickoro napnameHta u Coeta EC
Ne 2019/2089 yka3aHO, 4TO OAHOW U3 Uenel nNpuHATUA  [MapuKcKoro
cornawleHns 2015 roga® saensnock npuBedeHVe (YMHAHCOBBLIX MOTOKOB B
COOTBETCTBYME C KYPCOM Ha CHUXEHWE BbIGPOCOB NapHUKOBBIX ra3oB U passuTue,
He okasblBatoLlee narybHoro BO3AelcTBMS Ha KnuMart. JaHHblin PernaMeHT 6bia
MPWHAT, B 4aCTHOCTK, YTOObI COAENCTBOBATb AOCTVXXEHUIO 3TOW uenu. NHTepec

% Regulation (EU) 2019/2088 of the European Parliament and of the Council of 27 November 2019
on sustainability-related disclosures in the financial services sector // The Official Journal of the
European Union. 2019. OJ L 317. P. 1-16. http://data.europa.eu/eli/reg/2019/2088/0j.

27 Directive (EU) 2022/2464 of the European Parliament and of the Council of 14 December 2022

amending Regulation (EU) No 537/2014, Directive 2004/109/EC, Directive 2006/43/EC and

Directive 2013/34/EU, as regards corporate sustainability reporting / The Official Journal of the

European Union. OJ L 322. P. 15-80. http://data.europa.eu/eli/dir/l2022/2464/0j.

Mapwxckoe cornawienne 2015 r. // BionneteHb MeXxayHapoaHbIX forosopos. 2020. Ne 4.
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npeacTasnseT U NyHKT 8, B KOTOPOM Pa3bsCHAETCH, YTO AOCTUMXKEHME Lenein
ycToinumBoro pas3sutns B EC TpebyeT HampaBneHUs MOTOKOB kanuTana B
YyCTONUYMBbIE WHBECTMUMW, a TaKkKe OTMEeYaeTCs BakHOCTb MWCMNO/b30BaHWs
noTeHumana BHYTPEHHUX PbIHKOB TOCYAApPCTB-YYaCTHUKOB W YCTPaHeHus
NPenaTCcTBUA, OrpaHNYMBaOLLMX BO3MOXHOCTb YCTOMYMBBLIX WHBECTULWIA.
CneposarenbHo, ¢ nosvumn EC Kak 3aKkoHogatens BHeApeHWe 3KONOrmYecKnx
cTaHfapToB 3(P(EeKTMBHO, €CNNU OHO [eNcTBUTENIbHO CMoco6CTBYET, B
YaCTHOCTM  4yepe3 3KOHOMWYECKUE  WMHCTPYMEHTbI, AOCTWKEHUO  Lenein
YCTOUMBOrO pas3BUTUSA, OMPEAENEHHbIX B MEXAyHapOAHbIX [OroBopax W B
no3nLMsAX COOTBETCTBYHOLMX opraHoB Coto3a.

CxopHasi nosuvums usnoxeHa B [vpektuBe EBponeiickoro napnameHTta u
CoBeta EC Neo 2022/2464, B KOTOpOi/, MOMMMO YyKasaHuUs Ha 3TV Lew,
YCTaHOBMEHO, 4YTO HedmHaHcoBas WHdopMauus, BKIYas cBedeHuss 06
06beMax BblIOPOCOB NApPHUKOBLIX ra3oB, UMeeT (DUHAHCOBOE 3Ha4YeHue ANs
pasnNMyHbIX  3aUHTEPECOBaHHbIX WL, KOMMawuu. [laHHoe  MOooXeHue
CBUAETENbCTBYET O TOM, YTO 3akoHogartenb npuaaer 60Mblioe 3HaYeHue
3KOHOMMWYECKMM  WHCTPYMEHTaM Kak MyTW MNPOABWXEHMSA  3KOJIOTMYECKUX
CTaHOapToB B OM3Hec-cpede, a Takke paccMarpuBaeT UHdopmauuto,
COAEPXALLYCA B OTYETHOCTM 06 MX COGMOAEHMU, KaK OAMH U3 (haKTOpPOB,
B/IMSOLLMX, K NPUMEPY, Ha peLLeHuns, NPYHUMaeMble NHBECTOPaMU.

HecmoTps Ha TO 4TO 3akoHo4aTeslb  HanpsAMyl He  AB/AeTcA
3aMHTEPECOBaHHbIM JINLIOM KOMMaHWW, ero no3unums B KOHTEKCTE HaCTOSLLEro
nccnefoBaHWsl NPeACTaBNsSeTCH 3HAYMMOM, MOCKOSIbKY PErynsitop BbIMOSHSAET
BO3/I0XEHHbIE Ha Hero 3akoHogarenem doyHkummn. CnegosatensHo, B EC opraHbl
hrHaHCOBOrO Hagz3opa, OCyLIeCcTBAsWMe HaA30p UM 3a cobnogeHnem
9KOMOrMYeCKNX CTaHOAapToB, ByAyT cuuTaTb UMMIEMEHTALMIO 3TUX CTaHAapTOB
3(pheKTMBHOR, ecnn KoMnaHusa AeCTBUTENbHO AOCTUraeT uenei ycToiumBoro
pasBuTus, YTO BbIPAKAETCA B BbINO/HEHUN YCTAHOB/IEHHbLIX HOPMAaTVBOB
BO3[ENCTBUS HA OKPY>XXatoLLyH cpeqy.

4.4. BaHKN N MUKPOKpeaUTHble opraHn3auum

BaHKM U MUKPOKPEAUTHLIE OpraHM3auuM — BadkHble 3aMHTEPECOBaHHbIE NMLa
KOMMaHWK, Tak Kak B Mpouecce ee AesiTeNIbHOCTY Bcerga MOXeT BO3HWKHYTb
Heo6X0AUMOCTb MOMYYUTb KPeauT WM BOCMO/Ib30BaTbCA WHOW 6GaHKOBCKOM
ycnyroii. COOTBETCTBEHHO, B pamMKax HacTOSILEro UcciefoBaHusi He0BXoaNMo
npoaHann3MpoBarb nx no3numio OTHOCUTE/NTbHO 3hheKkTMBHOCTYU
UMNAEMEHTALUUM  MEXAYHAPOAHbIX 3KOMOTMYECKUX CTaHAapTOB B NPaKTUKY
KOMMaHuii. BaHkK, Kak npaBuio, 4OOGPOBOSLHO, 6€3 MPUHYXAEHUS CO CTOPOHbI
perynatopa co6noaatoT 3TU cTaHAapTbl. Mpu 3ToM cam hakT COOTBETCTBUSI UM
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He o6ecneunBaeT yBenuyeHus npubbiin (La Torre, Leo, Panetta, 2021,
p. 1629). CnepoBaTenibHO, MOXHO cAenatb BbIBOA, UTO 6GaHKM He cuuTaloT
npubbiNb  €AMHCTBEHHBIM  MEPWIOM  3ODEKTUBHOCTM  MMM/IEMEHTaUMmn
MeXYHapOAHbIX IKOMOTMYECKNX CTaHAapTOoB.

BaHkn 1 MUKpPOKpeAWTHbIE OpraHu3auMn 3aMHTepecoBaHbl B NPUBAEYEHUN
WHBECTULWIA, KaK U MHOTMe Apyrne komnaHuu. IMeet MecTo TeHAEHUMS, B CUTy
KOTOPOW WHBECTOPbI OTAAT NpeanoyTeHne KOMNaHusaM, Ybs AeATeflbHOCTb
COOTBETCTBYET KOHUENUMU YCTOMUYMBOTO pasBuTUA. [leHexHble cpefcTsa,
KOTOpble MOXET NpuBneyb 6aHK OT TakMx MHBECTOPOB, OMNpaB/bIBalOT BIOXEHNA
B M3MEHeHWe YCTOABLUMXCH OW3HecC-NpakTuK AN  [OCTUXKEHWUA  uenein
yCcToliuMBOro passuTus. Kpome Toro, HekoTopble uccnegosaHus (Menicucci,
Paolucci, 2023, p. 579) AeMOHCTPUPYIOT KOPPEeNsuuio Mexay CHWKEHUEM
BbIOPOCOB MapHUKOBbLIX A30B M POCTOM (PMHAHCOBLIX MOKa3aTteneli 6aHKOB.
CnepoBatenibHO, faxe ecnum 6aHKk He paccMmatpuBaeT npubblib B KayecTse
nokasarens 3YPEKTVBHOCTN UMM/IEMEHTALMN MEXAYHAPOAHBIX 3KONOrMYECKNX
cTaH[apToB, NpuBeAEeHUE OEeATENbHOCTM B COOTBETCTBME C HUMWU B J1IIOOOM
cnlyyae crnocobCTByeT yBeNMYEHNI0 06bEMOB AEHEXHbIX CPEACTB, HAXOAALLMXCS
B pacnopsbkeHun 6aHka, 6narogaps NpmeBieYeHHbIM UHBECTULNAM.

MpyHYMas BO BHMMaHWE BO3MOXHOCTV (DOPMMPOBAHWA NPUB/IEKATE/IBHOTO
MHBECTULMOHHOIO K/numarta, CTaHOBUTCA OYEBWUAHO, noyemy 6aHku CTpemsTcs
y6eanTb KomnaHumn, obpatatoLmecs K HAM s NosyyeHnss MHaHCOBBIX YCNYT,
B HEOOXOAMMOCTM CO6/I0AEHMS AaHHBIX CTaHAAPTOB. Penytaumn 6aHka MoxeT
ObITb HaHeceH yllep6, ecnv ero KOHTpareHT He UMMNIEMEHTUMPOBasT UX B CBOU
6usHec-npakTukn. [na TOro u4To6bl NPUHYAUTL KOHTpareHTa cobnogartb
3KosI0rnyeckme cTaHAapThl, KpeauTHas opraHusaums npuMeHsieT
9KOHOMUYECKMEe MHCTPYMeHTbl. OfHOl M3 Hambonee pacnpocTpaHeHHbIX Taknx
NpakTUK  SBNSEeTCA  «3efleHoe  KpeautoBaHue».  KomnaHua — o6si3aHa
UCMONb30BaTb [EHEXHble CpefcTBa, MOJlyYeHHble MO0 TakoMy KpeauTy,
UCKNIOUYMTENBbHO AN OOHOBMEHWA MpakTWK BedeHWs 6u3Heca B pycre
KOHL|eNLun yCTOMYMBOro pasBuTUS, TO ECTb HE MOXET HapyLlaTb 3KO/10rnyeckme
ctaHfaptbl (Auzepy, Bannier, Martin, 2023, p. 644). Takum o6pasom, B
6aHKoBCKO  chepe  APGEKTMBHOCTL  MMMEMEHTALMM  3KOSTOTUYECKUX
CTaHAapTOB NOHUMAETCS Kak peasibHas BO3MOXHOCTb NyTEM NPUBEAEHMNS CBOE
[esATeNbHOCTV B COOTBETCTBME C KOHLENLUME YCTONYMBOIO pasBuTusA NpuB/eyb
MHBECTOPOB U KOHTPAreHToB, KOTOPbIE TOXE NX COOMI0AAIOT.

4.5. Camoperynimpyembie opraHmsaumm

CPO kak 3aMHTepecoBaHHOE NNLO TaKke UMEET BO3SMOXHOCTbL BO3LEe/iCTBOBATh
Ha OW3HEC C LEenbio NPOABMXEHUS SKOMOTMUeckMX cTaHaapToB. CyLIecTBYHT
[Ba OCHOBHbIX noaxoda, kotopble CPO  MCMonb3yloT, 4YTo6bl MNO6yauTb
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YYaCTHUKOB pblHKa cobnofatb JaHHble cTaH4apTbl. Bo-nepBbiX, opraHu3auus
MOXET NPUHATb COBCTBEHHbIE MpaBu/a, 06s3aTefbHble AN €e YNEHOB, EC/U
3TO  NpPeaycMOTPEHO  3aKOHOAATENbCTBOM.  BO-BTOpbIX, OHa  MOXET
cnocobcTBOBaTb TOMY, YTOObI YYaCTHWKU pPbiHKA VMMMNJIEMEHTMPOBA/IM B CBOHO
NpakTUKy MeXAyHapoAHble 3KO/IoTMYeckMe cTaHgapTbl, a Takke cob6nganv
CTaHAapTbl, YCTAHOBMEHHbIE perynsTopom. Mpu 3ToM BTOPOIA Noaxof ABNsSeTcs
60o5ee  yCrewHbIiM, Tak Kak KOMMaHuMM onacawTca NpUMEHeHus Mep
ANCUMNIMHAPHOIO  BO34eincTBus co  CcTopoHsl CPO  (Lee et al., 2016,
p. 427-430).

Mockonbky CPO 3anHTepecoBaHa B (DMHAHCOBOM YCMEXe CBOWX Y/IEHOB,
npoABWKEHNE B 6U3HeEC-Cpefe 3KOMOTMYECKUX CTaHAapToB, B TOM 4ucne
MeXAyHapoAHbIX, KOTOpPOe, Kak OblJ10 MPOWNIOCTPMPOBAHO BbIWE, 4acTo
OMMPaeTCsl Ha 3KOHOMUYECKME WHCTPYMEHTbI, OOYC/IOBNEHO HyXgamu U
TEHAEHUMAMU pbiHKA. BHeApeHWe aTux CTaHAapToB B AeATe/IbHOCTb 6M3Heca
BbIlOAHO C TOYKM 3pPEHUSI MPUB/IEYEHUS WUHBECTMUWIA, BbICTpaMBaHusA
B3aVIMOOTHOLUEHUIA C PErYNIATOPOM, a Takke MPU BbIXOAE HA PbIHKA ApPYrux
cTpaH. CnepoBatenbHO, 3PEKTUBHOCTL UX MMNIeMeHTaumn CPO onpegenset
KakK Bblrogy Ana ydYaCTHUKOB B BuAE npuBrevyeHus VIHBeCTI/ILI'I/II‘/JI n obneryexHus
B3aMMOAENCTBUS C PErynsiTOpoM, BK/OYas NpeaoTBpalleHne NpUMEHEHUs
CaHKUWiA C ero CTOPOHbI.

4.6. PoHp0Bas GMpxa

doHaoBas 6vpxa — CUTyauMOHHOE 3auHTepecOoBaHHOE /ML, NOCKO/IbKY OHa
MMeeT BO3MOXHOCTb HampsiMyl0 BO34ENCTBOBAaTb Ha peLleHus, NpUHUMaemble
KOMMNaHweli, NpeMMyLLEeCTBEHHO B Tex C/yyasx, Korga mnocnefHss npoxoauTt
npouesypy MNepBUMYHOrO My6/MYHOTO pasmelleHusl. B xofe 3Toi mpouenypbl
6upxa MoxeT notpeboBaTb OT KOMMaHWM COGMIOAEHNSA  3KOSTOTMYECKUX
cTaHgapTtoB. [Mpy 3TOM 3a4acTyl0 MPUMEHAIOTCA WMEHHO MeXAyHapoaHble
akonorunyeckne craHgaptol (Bizoumi et al., 2019, p. 27-73). Hanpumep,
Apa6eckas hefepaumnsi polHKOB KanuTasia B CBOEM OTyeTe? oTMevyaeT, uTo
doHpoBasa 6upxa Aby-[labn npusHaeT TakMe MeXAyHapoAHble CTaHOapTbl Kak
GRI, SASB, PekomeHgauun Paboueil rpynnel N0 BOMNpOCam pPacKpbITUSA
(oMHaHCOBOW MHA)OpMaummK, CBsiI3aHHOW C knumatom (ganee — TCFD), u
Fno6anbHbin  goroBop OOH, a [Joxuiickas 6upxa UeHHbIXx 6ymar
UMNNEMEHTPOBA/IA 3TU Xe CTaHA4apTbl, 3a WCKIIoYeHWeM PekoMmeHgaumin
TCFD. TIlpu 9TOM Takke yKasblBAeTCA, UYTO OCHOBHbIMM  JiMLaMW,

2 ESG Integration in the Arab Region.
https://arab-exchanges.org/upload/8238websiteESG%20Integration%20in%20the%20Arab%20W
0rld%20-%20EN.pdf.
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3aMHTEPECOBaHHbIMK B MNOSYYEHUN WHGOPMaLMN O COGMIAEHUN KOMNaHWei
CTaHAapToB, ABMSATCA WHBECTOPbI, a 3afjadya Oupx 3aknovaeTcs B Bblbope
CTaHAapToB, KOTOpble MO3BOMAT WM MONYyYNTb Hambosniee [OCTOBEPHble U
npo3payHble [OaHHble. Bupxn 3aVHTepecoBaHb! B cTabuibHOM
PYHKLMOHMPOBaHUN (hOHAOBOTO PbIHKA, NOCKOMbKY OT AENCTBWIA MHBECTOPOB, B
4YaCTHOCTU, 3aBUCAT KonebaHna CTOMMOCTU LieHHbIX Bymar (Bizoumi et al., 2019,
p. 74-75).

CxofHbIl NOAXOA, WMEIWMIA, OfHAKo, HEKOTOopble OT/INYKA, MPUMEHSIOT
6upxu B EBpone. K npumepy, ®oHposas 6vpxa AUH cbirpasa 3HaunTeNbHyo
ponb B MPOABMXEHUN KOHLEMNLMW YCTOWUYMBOIO PasBUTUSA B Cpefe rPeyveckoro
6usHeca. OTMuMe 3akyaeTcs B TOM, YTO [aHHas 6upxa He npuHsana
MeXAyHapoAHble 3KOMOrMyeckue CTaHA4apTbl HampsaMmyl, HO ycTaHoBWia
co6CTBEHHbIE CTaHAapThl. Mpy nx paspaboTke ana obecnevyeHns COOTBETCTBUS
AyywyM MUPOBbLIM MpakTkam B cdiepe ESG-cTaHgapToB MCNONb30BavCh
MeXAyHapoaHble CTaHAapThl, Takne Kak ctaHgapTbl GRI n SASB (Bizoumi et al.,
2019, p. 75-76).

CwvHranypckass 6upxa npuHsana PekomeHpaumm TCFD B kavecTBe
OCHOBOMNO/aralLLero  3KoMorMyeckoro craHgapra. Kak ykasaHo Ha ee
ouumanbHOM caliTe, [aHHbIA MeXAyHapoAHbll CTaHA4apT CcrnocobecTByeTt
PacKpbITUO KOMNaHWsMKM MHA)OPMaLMK, HeobXoAMMOlM yYyaCcTHMKaM pblHKa, W
ero yCTaHOB/IeHWe B KayecTBe 0653aTe/ibHOro AB/MISAETCA MEepBbIM LIAroM Ha
MyTU K JOCTUXKEHWIO YCTOWUMBOrO pa3BuTusi*®. TOHKOHICKasi hoH4oBas 6Upxa,
Kak n ®oHpoBas 6upxa AdVH, NPUHUMAET COOCTBEHHbIE CTaHAapTbl HA OCHOBE
MeXAyHapodHbiX. B HacTosAwmini MOMeHT [OHKOHrckas oHgoBas 6Gupxa
NpMBOAUT  CBOE  PYKOBOACTBO MO ESG-OTYETHOCTM B COOTBETCTBME
PekomeHaaumsim TCFD3,

MpvBeAeHHbIe NpUMepPbI NO3BOMAT cAenartb BbIBOA, YTO AN1A (POHAOBbLIX
6UPX  A(PMEKTVBHOCTL  MMNNEMEHTALUN  MEXAYHAPOAHbLIX  3KOMNOrMYECKUX
CTaHAapToB 3ak/yaerca B HOpMUPOBaHUM BNaronpusATHbIX A1 MHBECTOPOB
YyCNoBuiA, HEOBXOANMbIX A8 NOAAEPXKAaHUA CTabUIbHOCTU DYHKLMOHMPOBaHUS
hoHOO0BOrO pbiHKA. AHaNOrMYHbIA BbiBOg, AenaeT ®. dopHacapu (Fornasari,
2020, p.228-229), oTmeuyas, 4TO OMpPXM B CBOEN PerynsATopHOi MOANTUKE
CTPeMSITCS rapMOHW3MPOBaTb MHTEPECHI KOMNAaHWUIA 1 X MHBECTOPOB, NpoABUras
KOHLIEMLMIO YCTOWUMBOTO PasBUTHS.

% Sustainability Reporting. https://www.sgx.com/sustainable-finance/sustainability-reporting.
Guidance on Climate Disclosures.
https://www.hkex.com.hk/-/media/HKEX-Market/Listing/Rules-and-Guidance/Environmental-Social-
and-Governance/Exchanges-guidance-materials-on-ESG/guidance_climate_disclosures.pdf?la=en
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4.7. NoTtpebuTtens

MocnegHUM, HO He MeHee 3Ha4YvMMbIM 3aWHTEPECOBAaHHbLIM JIMLIOM, KOTOpOe
MOXET BAMATb Ha MPUHATME KOMMNAHWEW peleHUs O BHeApPeHuu
MEXAYHapOAHbIX  3KOMIOTMYECKMX  CTaHAApTOB, SIBASETCA  NOTpebuTensb.
Hekotopble uccneposatenu (Chang, Chuang, 2021, p. 748) paccmatpusaroT
noTpeéuteneid Kak Havmbonee BaXHbIX 3aMHTEPECOBAHHbLIX AL, MNOCKOSbKY
npuobpeTeHne WMW TOBApPOB W YCAYr BbICTYNAeT OCHOBHbIM WCTOYHUKOM
npubbiNM  KoMnaHuu. JltoGoli noTpebuTenb 3avHTepecoBaH B MOJyYeHUn
KauyeCTBEHHbIX TOBAPOB U YC/TyT, OfHAKO Ka4eCTBO — HE eAMHCTBEHHbIN chakTop,
B/IMSIIOLLMIA Ha ero OTHOLLIEHME K Npou3BoguTento. Tak, HabnaaeTcst TEHAEHUMS
OCO3HaHWSA NOTPEBUTENAMM LIEHHOCTU OKPYXXatoLLei cpeapl, a Takke KynbTypbl
3TUYHOIO r|0Tpe6neva, TO €CTb UEeNbo CTaHOBUTCA HE TOJIbKO np|/|06peTeHV|e
KOHKPETHOro ToBapa Wau YCNyru, HO U OfHOBpPEMeHHasi 3a6oTa 06 3konoruu,
nogaepxka akosormyHoro npoussogutens (Chang, Chuang, 2021, p. 750-751).
CnepoBatenbHO,  JaHHOe  3auMHTepecoBaHHOe  /umuo  GygeT  cuuTatb
UMNAIEMEHTALMIO 3KOSTOTMYECKUX CTaHAAPTOB, B TOM UWUC/IE MEXAYHAPOAHbIX,
3(pheKTUBHON, ecnn ee pe3ynbTaToM CTaHET MNPOM3BO/ACTBO KaYeCTBEHHbIX
TOBApOB W YC/yI, HE OKa3blBaloLLEe HEraTMBHOMO BO3AENCTBIS HA OKPYXatoLLYyO
cpepy. TakuMm 06pa3om, nNpuobpeTasi 3KOMOTMUHYI0 NMPOAYKLMIO 1 OTKa3blBasiCh
OT MpuvobpeTeHMs TOBapoB OT NpousBoauTeneil, He Ccob6MOAAOLLMX
3KOJIOTMYEcKMe cTaHAapTbl, NOTPEOUTENN BANAIOT HA UX NPUOLIIL 1 TEM CaMbIM
BbIHY)XXAOT UX BHEAPSATL 3TN CTaHAAPTbl B CBOU GM3HEC-MPaKTUKMN.

4.8. AHaNn3 NO3MuuiAi 3aMHTEPECOBAHHbIX JINLL: UTOTY

AHaNU3 NO3ULUIL 3aUHTEPECOBAHHbIX /UL, U3BECTHBIX TAKXKE Kak CTENKX0Aephl,
C  KOTOpbIMW  B3aUMOAENCTBYET  GOMBbIUMHCTBO  KOMMaHWiA,  BbISIBUJI
CYLLECTBEHHblE PAa3NUMA B MOHWMaHUM UMW 3DAEKTUBHOCTA BHEAPEHUS
MeXayHapOoaHbIX 9KOMIOTMUYECKUX CTaHAAPTOB B GU3HEC-NpakTuky. K npumepy, B
TO BpeMsi KaK MEHELXMEHT KOMMaHUN 3aMHTePECOBaH B UMM/IEMEHTALMN 3THX
CTaHAapTOB, €C/IN OHA NOB/IEYET YBENMUEHWE NPUBLINN 1 POCT KanuTanuaaumu,
cpeay  VHBECTOpPOB  HaOMojalTcs  [ABe  NapasiiefibHble  TEHAEHLUM:
3aMHTEPECOBAHHOCTb B MOTEHUMA/IbHOM  YBEIMYEHUM [AMBUAEHAO0B  Kak
CNeficTBAM  pocTta  NpubbLIM B pe3y/lbtate  UMMJeMeHTauum U
MOpasibHO-3TUYECKasi MOTMBALMS  MNOAAEPXMBATL /MWL Te€  KOMMaHwuu,
[eATeIbHOCTb KOTOPbIX HE HAHOCUT CYLLLECTBEHHOTO BPeAa OKpYXaloLLeit cpese.
PaznuuHble 3aMHTEpECOBaHHble NULA, TakMM 06pa3oM, MOryT MCMo/b30BaTb
pasfMuyHble 1 Aake  NPOTUBOMOMOXKHbIE  KpUTepun  3DEKTUBHOCTY
UMMIEeMeHTaLUN MEXAYHAPOAHbIX 3KOMOMMUYECKUX CTaHAapToB.
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3aMHTEPECOBaHHbIE /MUA CMOCOGHbI BMUSITb HA MNPUHATME KOMMNAaHWEN
peleHnss O BHEAPEHWM MEXAYHapOAHbIX 3KOMOrMYecKnx CTaH4apToB, a
paspaboTuvkyn  3TMX CTaHAAPTOB aKTUBHO MPUMEHSOT  3KOHOMWUYECKME
WHCTPYMEHTbI, 4TOObl MOTMBMPOBATb CYOBLEKTOB  NpeanpyHUMATE/bCKON
[eATeNbHOCTU K MX cob6ngeHnio. B cBA3M € 3TWM y4yeT pacCMOTPEHHbIX
no3vUMin  3aMHTEPECOBAHHbLIX /ML, NpU  pa3paboTke  MeXAyHapoaHbIX
3KOMIOTMYECKNX  CTaHAAPTOB  MMEET  K/IIYEBOE  3HAYeHue  Ana WX
pacnpocTpaHeHuss W nonynspu3auum B 6usHec-cpege. COOGCTBEHHO, B
onpefeneHHol CTeNeHN Takas MNpakTMKa YXe CYLLEeCTBYET, U 3KOJIormyeckoe
3aKkoHogatenscTBo EC — sApkuiA, HO He eOVHCTBEHHbIE ee npumep. Tak,
cTtaHgapT GRI cywecTByeT B HECKO/IbKMX BEPCUSIX B 3aBUCUMOCTMW OT OTpac/u,
W, KaKk OTMEeYalT Yy4eHble, NnokasaTeNn BO3AENCTBUS Ha OKpPYXaloLyl cpeay,
packpblBaeMble KOMMaHUAMW B COOTBETCTBUU C ero TpeboBaHMAMU, OCHOBaHbI B
TOM u4uc/ne Ha 3anpocax WHBECTOPOB U MPUHMMAOTCA BO BHUMaHue npu
coctaBneHmn ESG-peinTnHroB, KOTopbIM nocneaHne yaensior BHumaxue (Toker,
2023, p. 1705). B craHgapte TCFD* yka3aHO, 4TO OH Cnoco6CcTByeT
JOCTWKeHM0  GanaHca  Mexay  MHTepecaMu  KOMMaHuin M Takux
3aMHTEPECOBaHHbIX NINL, KaK WMHBECTOPbl M rpaXgaHckoe 06LecTBo. JTOT
3KOHOMMWYECKUNI MHCTPYMEHT MOXHO 0603HauMTb KakK MexaHW3M BO3AelCTBUSA
peakumMn 3auMHTEpPecOBaHHbIX WL, Ha (UHAHCOBOE MOSIOKEHNE KOMMAaHWK.
MonoxuTenbHas peakuus Ha MOMyYyaemytd OT KOMMNaHuM WHGOopMauuo o
BO3LENCTBUN ee [AeATeIbHOCTU Ha OKPYXalollyl cpefy CrnocobHa ynyylwunTb
penyTauuio KoMnaHun, o6ecneynTb POCT ee Kanutanusauuu, a oTpulaTensHas
peakumsi B cfy4asix, Korga 3avHTepecoBaHHble siMua cuMTalT MHdOopMaumio
HeOCTOBEPHOW, MarybHO BAMUSIET Ha penyTauuio U (PMHAHCOBOE MOSIOXKEHME
komnaHum (Dewi, Harto, 2023, p. 608-617).

Takoli MNogxof NeXWT B OCHOBE BCEX MEXAYHapOAHbIX 3KOSI0TMYECKUX
CTaHAapTOB, HOCAWMX peKoMeHJaTeNlbHbIi xapakTep. [lockonbky /6ol
Cy6beKT npeanpvHUMATEIbCKON AESATENbHOCT 3aMHTEPECOBaH B Yy4llEHUU
CBOEr0 MOSIOXEHNSA Ha pblHKE, BO3MOXHOCTb HEraTyMBHOM peakuun CO CTOPOHbI
3aMHTEPECOBAHHbIX /UL, BbICTYNaeT aslTEPHATUBOW CUNE MPUHYXOEHUS,
KOTOpOW 06n1afalT MeXAyHapoAHble 3KOMOorMyeckne CcTaHgapTbl, HOcAlwme
o6si3aTenibHbIE  XapakTep. BBugy 04eBMAHOTO BAUSIHUST MHBECTOPOB Ha
hrHaHCOBOE MOJIOKEHUE KOMMAHUM MMEHHO WX MOHWMaHue 3hheKTUBHOCTU
UMMJIEMEHTALMN  NPEUMYLLECTBEHHO YUYMTbIBAeTCA npu paspaboTke 3TuX
CcTaHfapToB. Tak Kak KOMMaHUW MNOCTOSIHHO B3aMMOAEWCTBYIOT € 6onee
LUMPOKMM KPYTOM 3amMHTEePeCcOBaHHbIX WL, NPeAcTaBnsAeTcs, YTo yyeT no3uuumi
KaKk MOXHO 60/blIero MX uucna Mor 6bl NOBLICUTb AEWCTBEHHOCTb

%2 Recommendations of the task force on climate-related financial disclosures.
https://assets.bbhub.io/company/sites/60/2021/10/FINAL-2017-TCFD-Report.pdf.
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9KOHOMMYECKOIo WMHCTPyMEeHTapua, UCnosib3yemMoro B 3TUX CTaHpapTax Ansd
MOTMBUPOBaHUA KOMMaHWUin nx C06]'I}O,Cl.aTb.

5. TeHAeHUUN pa3BUTUSI MEXAYHAPOLHOTO-NPaBOBOIO pPeryimpoBaHus
B chepe 3KO/I0rMYecKUx CTaH4apToB

B npouecce npoBefeHUss ucCnefoBaHUSA Oblin  BbISIB/IEHbI ONpefeneHHble
TEHAEHUMN He TONbKO B NOBEAEHUM KOMMaHUA 1 ul, 3aMHTepPecoBaHHbIX B UX
[eATeNbHOCTU, HO U B XapakTepe pasBUTUS MEXAYHapPOAHbIX 3KO0rMyeckmx
CTaHAapToB. DTV TEHAEHUUM VMEIT 3HaYeHne [718 MeXAyHapoAHOro npasa B
LiesIoM 1 TPebyIoT OTAE/NIbHOTO PACCMOTPEHMS.

MepBass — TeHAEHUWS WHTerpauum 3KOHOMWYECKON COCTaBsIOLWER B
MeXAyHapoAHble  3KOMOorMyeckne CTaHfapTbl, KOTOpas BblpaXaeTcs BO
BHEJPEHUN B HUX SKOHOMUYECKMX WMHCTPYMEHTOB Kak OCHOBHOroO MOTMBaTopa,
CnocobHoro nNobyautb GU3HEC K UMNIEMEeHTauuyM ctaHgapToB. 3Ta TeHAeHUMs
npeacTaBnseTcss  3akOHOMEPHOW, MNOCKOMbKY — MPUBMEYEHNE  MHBECTULMIA
3a4acTyl0 MMeeT A58 KOMMaHuii ropasgo 6onbluee 3HaYeHue, Yem BbiCOKas
Lieflb OXpaHbl OKpyXaroLweil cpefbl, Tak Kak ee AOCTWXeHne TpebyeT 3arTpar Ha
N3MeHeHNe YCTOABLUNXCA BU3HEC-NPOLECCOB.

B uwHTerpauum 3KOHOMMYECKOW COCTaBNAOWEN B  MeXAyHapoaHble
3Konormyeckne ctaHaapTbl, B CBOK ovepenb, NposiBAsSeTcs obwas ansa psga
oTpacneii MexZyHapoAHOro npasa TeHAeHuus. Tak, B MeXAyHapOZHOM
(oMHaHCOBOM MpaBe HabnaaeTcs NPoLecC, U3BECTHbLIN Kak AeLeHTpam3auus:
YCUNMBAETCSA PO/b KOMNaHWiA, BeAyLUMX MEXAYHapOAHYK AeATeNbHOCTb, WX
NPOdIECCMOHA/IbHBIX COOOLLECTB, a Takke MeXAyHapOAHbIX OpraHu3auuin Kak
Cy6BbEKTOB, MO UHMLMATMBE KOTOPbLIX (DOPMUPYIOTCA HOPMbI, perynupylolie
MeXayHapoaHble duHaHCOBble OTHoweHua (MoHamopeHko, 2023, c. 34).
Moxoxumin npouecc HabnogaeTca B MexAyHapogHOM 3KOM0rMYeckoM npase.
KoMnaHum n nx 3anHTepecoBaHHble NnLa, Takme Kak GUpXxu n perynstopbl, Bce
yalle oOTKasblBaOTCA OT paspaboTkM COOCTBEHHbIX CTaH4apToB, NPUHMMAsN
MexayHapoaHble cTaHgapTbl B KadyecTBe 3(PEKTMBHOTO MHCTPYMEHTa
perynmpoBaHus narybHoro BO34eNCTBUA Ha OKpyXalolyo cpegy. Kpome Toro,
npu NPUHATUKN 3TUX CTaHAAPTOB HabNgaeTcs elle ofHa TeHAEHUNS, @ UMEHHO
yyeT MHTEepecoB KOMMNaHWW U ee 3avHTepPecOBaHHbIX NWL,. FApKUM NpUMepom
3TOl TEHAEHUMN ABNAIOTCA PACCMOTPEHHbIE paHee 3KO/orMyeckne craHaapTbl
EC, B KOTOpbIX MPOBO3rNallaeTcs LUelb CTUMYNMPOBaHNSA «YCTOWYMBbIX
UHBECTULUMI».  3akoHodaTeNb  yuuTbiBAET  WMHTEpPecbl  WHBECTOPOB U,
COOTBETCTBEHHO, KOMMaHWA, 3aMHTEPECOBAaHHbIX B MPWBIEYEHUN WHBECTULMIA,
co3fasas ycnoBua AN YCTONuMBOro passutus 6usHeca. MNpeacraensercs, YTo
Tako nogxod B Oygywem Mor Obl BbIATU 3@ pamMKkym MeXAyHapogHOro
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9KOMOrMYECKoro npasa M LUMpe UCMNONb30BaTbCA B NPABOBOM pPeryinpoBaHumv
OTHOLLEHWIA C y4acTMeM 6Gu3Heca, NOCKOSIbKY SKOHOMUYECKUI MHCTPYMEHTapWIA,
OCHOBaHHbIi Ha BO34ENCTBMM 3aMHTEPEeCOBaHHbIX UL, HA NPUHATNE PELLEHNIA B
KOMNaHUsX U UX (MHAHCOBOE MOJIOKEHME, SIBMSETCA YHUMBEPCA/IbHbIM
MEXaHN3MOM, MOTVBMPYHOLLMM KOMMaHUM COBepLUaTh onpeaesieHHble AencTBuUs
NN BO3AEPXKMBATLCS OT UX COBEPLLEHWS.

MoMMUMO  yKasaHHbIX TeHAEeHUW, obpalwaer Ha ceba BHUMaHue
CyLLeCcTBEHHOe oTnnune OpPMY/IMPOBOK, WCMOMIb3YEMbIX B MEXAYHAPOAHbIX
3KOMOrMYecKUX cTaHgapTax nocrnefHux net, ot opMynmMpoBoK 6onee paHHUX
ctaHpaptoB. CTaHpapTbl, B  KOTOPbIX  3KOHOMWYECKWE  WMHCTPYMEHTbI
UCMONb3YTCA B Ka4ecTBe MexaHu3ma UMMeMeHTaLMn, CMEHSIOT CTaHAapThl,
OCHOBaHHblE Ha a/IbTEPHATVBHBLIX MOAXOA4Ax K MMMieMeHTauun. B pesynsrarte
hOpMYyNMPOBKM  HOpPM  CTAHOBATCA 60/iee  KOHKPETHbIMK,  COKpallaeTcs
KONMMYECTBO [AeKnapaTuBHbIX MOMOXeHWA. Kpome TOro, B 3KOMOTMYECKUX
CTaHfapTax BO3AENCTBME KOMMaHWM Ha OKPYXalLWyl cpefy O4YeHb 4acTo
BblpaXXaeTca B 4ucnoBoM 3HadeHun (Pollman, 2022, p. 43). Takue
hopMynMPOBKU ABMIAKOTCA 60/1€€ NPO3PaYHBLIMK U MOHATHBIMW A1 KOMNAHUIA 1
o6nervatoT UMMNIEMEHTAUMIO 3KOIOTMYECKMX CTaHAapToB B OM3HEC-MpaKTUKK.
CnepoBatenbHO, MOXHO NPeAnoioK1Tb, YTO AaHHAs TEHAEHUUSI COXPAHUTCS, U
KONMYECTBO  JKOSIOTMYECKMX  CTaH4ApTOB, B  KOTOPbIX  3KOHOMMU4YEcKue
WHCTPYMEHTbI UCMOb3YIOTCA Kak NyTb MMNEMEHTaUUN, ByAeT pacTu.

HeobxoaMMo BblgenvTb Takke TEHAEHUMI0 4OMWHUPOBaHNS MSTKOro npasa
B MeXAyHapoLHOM perynMpoBaHun  3KOMOrMyeckux craHgapTtoB. OHa
HepaspbIBHO CBfi3aHa C AeLeHTpaM3aunein u BblpaxaeTcs B npeobnagaHun
pekomMeHaaTeNbHbIX HOpPM Hag o6sa3atenbHbiMU. CTaHgapTbl, NPUHUMaemble
HerocyapCTBeEHHbIMN Cy6beKTaMun, HOCSAT PeKOMEHAATe/NbHbIN XapakTep, yTo,
0fHaKoO, He npensTCTByeT WX PpacnpoCTpaHeHW Ccpean KOMNaHuin u ee
3aMHTEPECOBaHHbIX /UL,

MocKoNbKy KOMMaHWM akTMBHO OCYLLECTB/ISOT CaMOperynpoBaHne yepes
npodpeccmoHanbHble CoobLLecTBa, a MexayHapoaHble HenpaBUTENbCTBEHHbIE
opraHu3aumm paspabartbiBatoT peKkoMeHpaTesibHble  HOPMbI, MOXXHO
NpeanosioknTb, YTO 3HAYEeHMEe Taknx HOPM B MeXAyHapogHOM npase Oyaer
Bo3pacTaTb. KomnaHmm 6yayT cobniogatb 3TM HOPMbl MO  COGCTBEHHOW
WHMLUMATMBE, NOCKO/IbKY OHW MO3BO/AIOT MPUBMEKATb MHBECTULMN U 0bneryarTt
B3aVMOAENCTBME C TAKUMW 3aMHTEPECOBAHHLIMU CTOPOHAMW Kak perynstopbl 1
(hoHA0BbIE BUPXU.

3aknoyeHune

B fAaHHOW cTaTbe NpoBeAeH aHanu3 Mnos3vuuii psiga 3auHTepecoBaHHbIX /L
KOMMaHUN, W3BECTHbIX TaKkKe KaK CTeMKxOongepbl, OTHOCUTENbHO 3addek-
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TMBHOCTM  BHEAPEHUS  MEX[AyHapoAHbIX 3KO/IOTMYECKMX CTaHAApTOB B
GU3HEC-NPaKTUKy MNOCPEeACTBOM  3KOHOMWUYECKMX WHCTPYMEHTOB. AHau3
NPOAEMOHCTPUPOBa/T, 4YTO  3aWHTEPECOBaHHble  /nMua, C  KOTOPbIMM
B3aVMOAENCTBYET OO/MbLUMHCTBO KOMMaHW/i B MNpOLEcCe BEeAEHUs CBOEW
AesiTeNbHOCTW, MMEeKT pasHoe, a MOpoi M MPOTUBOMOMOXHOE MOHUMAaHWE
adochekTBHOCTM. [lpy 3TOM Kax[oe 3avHTepecoBaHHOE /MU0 CMNOCOGHO
MOTVBMPOBAaTb KOMNAHUIO K COGMOAEHUI0 MEXAYHAPOAHbIX 3KOMOrMYECKUX
CTaHAapTOB, NMOCKO/bKY OT peakumn Takux fnL, Ha AeACTBMS KOMNaHUM 3aBUCAT
ee penyTtaums U OMHaHCOBbIE MOKa3aTeNu, B YaCTHOCTU KanuTasm3auus. Mpu
pa3paboTke MeXAyHapOAHbIX 3KOMOTMYECKMX CTaHAAPTOB B HACTOSILLEE BPEMS
NPEeUMYLLIECTBEHHO YYUTLIBAKOTCA KpUTEpUn 3hEKTUBHOCTU UX BHEAPEHWS B
6GU3HEC-NPaKTUKY C NO3ULMM MHBECTOPOB. B pamkax NpoBefeHHOro aHaimsa
OblNN  BbISIBNEHbI  KpUTepun  3dhPeKTUBHOCTM € NO3ULMM U WHbIX
3aMHTEPECOBAHHbIX MWL, CPeay KOTOPbIX MEHEMKMEHT KOMMNaHuW, KpeauTHbie
opraHusaumm, CPO, doHAoBble GUpXM 1M noTpebuTtenn. Mockonbky Bce 3TU
nMya  MoOryT  BO3AelCTBOBaTb  Ha MNPUHATME  peLUeHWi A B KOMNaHUW,
npeacTaBsieTcs LenecoobpasHbiM yunTbiBaTb MX MOHUMaHWe 3EKTUBHOCTM
UMMNIEMEHTALUMN NPY pa3paboTke MeXxAyHapoAHbIX 3KOI0TMYECKMX CTaHOAapToB
(no aHanorum c uHBEcTopamu). Takoil Mnoaxof COOTBETCTBOBaN 6bl uaee
MOTVBMPOBaHNA  CyOBLEKTOB  MpeAnpUHUMATENbCKOA  AesiTeNlbHOCTM K
CO6MI0AEHNI0 MEXAYHAPOAHbIX 3KOMOTMYECKNX CTaHAapTOB, siexalleli B OCHOBe
MCNO/Ib30BaHNSA peakuun 3aMHTePecoBaHHbIX /ML, KOMMaHWM B KayecTBe
3KOHOMMYECKOTO MHCTPYMEHTA B MEXAYHaPOAHbIX 3KO/TIOTMYECKMX CTaHAapTax.

B npouecce uccnegoBaHWa  Takke  BbISIBNEH  psg TEeHAEHUMIA
MeXAyHapo4HOr0 perynmpoBaHusi B cdiepe  3KOSIOTMYECKMX CTaHAapToB.
HekoTopble 13 HMX HaGIAAKTCA U B UHBIX OTPAC/IAX U UMEKT 3HauyeHune ans
MeXAyHapo4HOro npaeBa B UenoM. Tak, TeHAeHUMs [eueHTpanusaumn
NpaBoOBOrO  PEerynypoBaHns  BblpaXkaeTcsa B YBE/IMYEHUM  KOSIMYecTBa
3KOJIOTMYECKMX CTaHAAPTOB, NPUHMMAEMbIX HEFOCYAAPCTBEHHLIMU CYyGbLEKTAMMU.
[aHHasi TeHAeHUMA ABNSIETCS CNEACTBMEM  KOMIMJleKca B3auMMOCBSA3aHHbIX
MPOLLECCOB, Cpeay KOTOpbIX akTUBU3aUUsi camMoperyniMpoBaHus 6u3Heca U
WHTEHCMBHAs pa3paboTka 3KOMOTMYEeCKUX CTaHAAPTOB  MexAyHaponHbIMU
HenpaBUTE/IbCTBEHHbIMW  OopraHm3aumsamu. CneacTBMeEM  AeUeHTpasm3auun
ABNSIETCS YBEIMUEHME KOMMYECTBA PEKOMEHAATEbHBIX HOPM.

OOHOBPEMEHHO  HabMOJaeTCsl  TEHAEHUMS  MOBLILWEHHOr0  BHUMaHusA
Cy6GbeKTOB, paspabaTbiBatolLMX IKOSIOTMYECKMe CTaHdapTbl, K MWHTepecam
KOMMaHWA ¥ WX CTEWKXONAEPOB, YTO BbIPAXAETCA B MPUHSATAM  HOPM,
CNoco6CTBYOWMX CO34aHMK  61aronpuATHOTO  MHBECTULMOHHOTO  K/Mmara.
Takoii noaxos 3PdeKTUBHO CTUMYNIMPYET OU3HEC K COGMOAEHUID  3TUX
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CTaHAapToOB ¥ npeanosiaraet UCnosib30BaHNe 3KOHOMUYECKUX MHCTPYMEHTOB B
KayecTBe MexaHusMa WX WMMJIEMEHTAUMN B MPOU3BOACTBEHHbIE MNPOLIECCHI.
C yyeTOM [0CTaATO4YHO BbICOKOW 3(EKTMBHOCTM [AHHOTO noAxoda Kak
cpefcTBa MOTMBaUMM  OGUM3HECA K MMMJIEMEHTaAUMM  MeXAyHapoAHbIX
3KOJIOTMYECKMX CTaHAAPTOB NPEACTaB/AETCS, YTO OH MOr Obl MPUMEHSATLCSA He
TO/IbKO B MeXAyHapoJHOM 3KOJIOTMY4ECKOM MNpaBe, HO U B pamMkax NpaBOBOro
perynvmpoBaHusi NPaBOOTHOLLEHWIA ¢ yyacThem 6U3Heca B Lie/IOM.
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Abstract

According to a 2021 European Commission study, EU-registered Geographical
Indications (hereinafter — Gls) are single-handedly responsible for doubling
the sale value of the underlying goods bearing such quality labels, which are
recognised as intellectual property (hereinafter — IP) rights. In theory, this
quality scheme is also open to non-EU producers. However, non-EU producers
often face unreasonable delays in the processing and registration of their Gl
applications, notably when their products are perceived as competitors by
EU-producers (particularly, in the case of spirits). In such instances, the line
between IP promotion and protectionism becomes blurred. Thus, non-EU
applicants that are missing out on Gl-generated higher earnings and lost market
opportunities may consider resorting to legal remedies to seek substantial
compensation. The article has a twofold objective: on the one hand, to illustrate
the regional and international remedies available to applicants from third States
seeking to register a Gl in the EU; on the other, to warn EU institutions and
Member States about possible liabilities stemming from protectionist conduct.
First, the article provides a comprehensive analysis of the EU legal framework
governing Gls, including relevant case law of the Court of Justice of
the European Union and the WTO Dispute Settlement Body. Practical situations
in which non-EU Gl applications have not been treated in conformity with the EU
framework are identified, as evidenced by Gl databases (including the GI
applications for Russian vodka, Cuban and Venezuelan rums). An overview of
EU regional remedies is provided to address these situations, together with
an assessment of their pros and cons. The article then focuses on international
remedies available under relevant bilateral investment treaties (hereinafter —
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BITs) to remedy the unfair treatment endured by non-EU GI applicants
experiencing unjustified delays compared to EU-based Gl applicants.
The author suggests recourse to these international remedies to seek
compensation for the lost profit directly caused by the EU administrative delays
in processing non-EU Gl applications. Based on the 2021 European
Commission study on Gls itself, such lost profit can be quantified as the
difference in sale price over the period during which the applicant has endured
these administrative delays. This difference in sale price is precisely equal to
the total value of the goods exported to the EU during the contested delay, since
a Gl leads to a twofold increase of the sale value.
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peructpauuio reorpaduueckmx ykasaHuii U3 rocygapcre, He
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AHHOTauuA

CornacHo uccnegoBaHuio EBponeiickoit komuccun 2021 roga, 3aperncTpyMpoBaHHble B
EBponeiickom cow3e reorpaduyeckme ykasaHus (ganee — TY) o6ecneunsaroTt
ABYKpaTHoe yBennvyeHmne CTOMMOCTHN peanunsaynmn COOTBETCTBYHOLLNX TOBapoOB,
MapKMUPOBaHHbIX TakKMMW 3HaKaMu KayecTBa, KOTOpble MpuU3HaKTCA ob6bekTamu npase
VNHTENNeKTyanlbHON CO6CTBEHHOCTU. TEOpEeTUYECK AaHHasa cucTema Kavyectsa OTKpbITa 1
[ON19 NpoM3BOAUTENEN U3 rOCYAapPCTB, He ABNAOLMXCA YneHamn EC. OfHako Ha npakTuke
Takve Mpou3BOAWNTENN HEpedKo CTa/IKMBAKOTCA C HEOOOCHOBaHHLIMW 3afepXKamu npu
pPaccMoTpeHun u permcrTpauum ux 3asBok Ha [Y, 0COGEHHO ecnu WX MNpOAYKUMS
BOCMPUHUMAETCH KaK KOHKYPEeHTHas No OTHOLLEHWIO K NPOAYKLMK npoussoguTtenei ns EC
(B 4yacTHOCTW, Ha pblHKE CNMPTHbIX HANWTKOB). B MOAOGHbLIX Cryyasx rpaHb Mexay
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COAENCTBNEM  OXpaHe  WHTENNIEeKTyaslbHOM  COBCTBEHHOCTM W MPOTEKLMOHW3MOM
CTaHOBWTCA pasMbITOi. [MoaTomMy ANns 3asBuTeneil M3 TPeTbUX [OCYAApCTB, KOTOpble
BC/IeACTBME OTCYTCTBMSA peructpauun Y NuwarTcs BO3MOXHOCTU Mony4yaTb 6onee
BbICOKYIO MPUObIIb WU UCNONb30BaTb AOMNOMHUTENbHBIE MNPEUMYLLECTBA, CBSi3aHHble C
reorpadnyeckuMmn  ykasaHvusMMU, OTKpPbIBAETCS MNepcnekTnsa obpalieHnss K npasBoBbIM
cpeAcTBaM 3alluTbl C LeNblo B3bICKaHWA komneHcaumn. CtaTbs npecnefyet ABOMHY0
uenb. C OAHOM CTOPOHbI, OHA BbISIBNSIET, Kakue PernoHaslbHble U MexzyHaponHble
cpeAcTBa MpaBOBOM  3alMTbl  AOCTYNHbl  3aABUTENAM U3  TPeTbMX rOCYAapcTs,
cTpemsilmMmcs 3apeructpupoBatb 'Y B EC. C apyroii CTOpOHbI, OHa npefynpexaaer
MHCTUTYTbI EBponelickoro cotosa u rocygapcrea-y/ieHbl O BO3MOXHON OTBETCTBEHHOCTY,
BO3HMKatoLeli BCMeACTBME NPOTEKLMOHWUCTCKOrO noBefeHns. CTaTbio  OTKpbiBaeT
BCECTOPOHHWI aHann3 npaBoBoli 6a3bl EC, perynupytowein I'Y, B TOM yucne npakTuku
Cypa EBponeiickoro coto3a U OpraHa No paspeLleHuto CrnopoB BcemupHoli TOprosoii
opraHusauun. BbISBAAOTCA cryyYau, Korga 3asBkM Ha peructpauuio Y, nogaHHble
npoussoauTenamu 3a npegenamu EC, paccmarpuBasiucb € HapylleHvem TpeboBaHuii
3aKoHogartenscTea EC, 4to nogreepxaaercs AaHHbIMK peecTpoB 'Y (Bkovas 3asBku Ha
perncTpauuio  POCCUIACKOW BOAKM, KyOWHCKOTO U BEHEeCcyanbCkoro poma). [Janee
npueoaMTca 00630p pervoHasibHbIX CPeACTB MpaBoOBOA  3awnTbl B pamkax EC,
npegHasHayYeHHbIX A5 YCTpaHeHUs NOAO06HbIX HapyLleHuid, a TakkKe OLEeHMBAKTCA UX
npevmMyliecTsa W HefgocTatkM. 3arteM paccMaTpuBaloTCA  MexayHapoAHO-NpasoBble
cpeacTsa 3aluTbl, NPefycMOTPEHHbIe B [BYCTOPOHHUX WHBECTULMOHHBIX COr/alleHusx,
KOTOpble MOryT WCMOMb30BaTbCA A1 YCTPaHeHUs NOCNefcTBWiA  Hecnpasea/IMBOro
obpaleHns c 3aaBuTeNnsMM U3 rocygapcte  BHe EC, cTankuawowmmmucs c
HeonpasfaHHbIMU 3afilepXXKaMu Mo CPaBHEHWIO C 3asBuTenamu, Gasuvpyowymucs B EC.
ABTOp npeg/iaraeT UCMOMb30BaTh AaHHbIE MEXAyHapoAHble MeXaHN3Mbl A1 B3bICKaHNsA
KOMMEHCaLMKN 3a YNyLEeHHYI0 BbIrofy, BO3H/KHOBEHME KOTOPO 06YC/I0BEHO 3a4epXKamu
B npouefype pacCMOTPEHNs 3aABOK Ha pernctpaumio 'Y, nogaHHbIX NPOn3BOAUTENAMU U3
TpeTbUux rocygapcts. Onupascb Ha ynoMmsiHyToe uccrefosaHue EBponeiickoin komucecum
2021 ropa, ynyLeHHYK BbIrogy MOXHO OMpeAenuTb Kak pasHuUly B LieHe peasmsauum
npoaykumMn  3a nepuof, B  TEYEeHMe KOTOPOro  3asaBuUTeNlb  CTa/IKMBaU/ICA  C
afMWHUCTPATVBHLIMM 3afepxkaMmu. 3Ta pasHula B LieHe peasimsauuy hakTmyeckn paBHa
COBOKYMHOI CTOMMOCTW TOBapOB, 3KCMOPTMPOBaHHbIX B EC B TeyeHve ocnapvBaemoro
nepuofa 3afepXKu, MOCKO/IbKY perucrpauusi reorpapuueckoro ykasaHus nNpuBoauT K
[BYKpPaTHOMY YBENMYEHWNIO CTOMMOCTI peanunsaumm NpoayKumn.

KnioueBble C/I0OBA. WHBECTULMOHHBLIA apbuTpax, reorpaguyeckne ykasaHus,
VMHTeNNeKTyanbHas cob6CcTBeHHOCTb, BTO, npaBo EC, koHkypeHTHoe npaso EC,
[BYCTOPOHHME VHBECTULMOHHbIE COrnalleHns

Ana untuposaHuna: av benna [.P. lNpaBoBble cpefcTsa 3aluThbl, AOCTYMHbIE 3aABUTENAM
Ha perncTpauuio reorpaduyecknx ykasaHuii U3 rocyfapcrs, He ABAsOWMXcs yneHamm EC,
N CBA3aHHble C 3TMM ob6s3aTenbcTBa  MHCTUTYTOB  EBponelickoro cowsa U
rocyapcTB-4neHoB. XKypHas BLU3 no mexdyHapooHomy nipasy / HSE University Journal of
International Law. 2026. T. 4. Ne 1. C. 152-177.

[axnno Pymxepo an Benna — gupekrtop; 4nieH Accoumauun agsokaros Magpuaa.
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Introduction

Geographical Indications (hereinafter — Gls) are credited for single-handedly
doubling the sale value of the products that obtain such quality certifications in
the European Union (hereinafter — EU). Attributing such a significant positive
impact to Gls carries the drawback of requiring corresponding compensation for
those whose Gl applications have not been treated fairly. Such unfairly treated
Gl applicants often originate from third States. This article has a twofold
objective: on the one hand, to examine regional and international remedies
available to applicants from third States seeking to register a Gl in the EU in the
face of prolonged EU administrative delays; on the other, to alert EU institutions
and Member States to potential liabilities stemming from protectionist conduct.
Firstly, the article defines what a Gl is and explains how to apply for one in the
EU by providing an overview of the relevant procedural framework and its
timeframe. Secondly, by examining the EU and World Intellectual Property
Organization (hereinafter — WIPQO) registries of Gls, the article points to
situations where non-EU Gl applicants have not been treated in conformity with
the EU framework, suggesting that at times the EU instrumentalises Gls as
atool of protectionism. In the third and fourth sections, the available regional
and international remedies are discussed, respectively.

1. An overview of the EU application procedure for a GlI

The EU’s Gl system protects and promotes, through a quality certification,
the names of typical food products, wines, spirit drinks, as well as craft and
industrial products that originate from specific regions or countries and possess
specific qualities or a reputation linked to the production territory. Geographical
indications are recognised as intellectual property (Montero Garcia-Noblejas,
2024a, p. 133) and are registered in the Union register maintained by
the European Union Intellectual Property Office. Producers of products that are
granted a Gl recognition may label them with the distinct EU Gl symbols to
inform consumers of the inherent guarantees, thereby making the products
easier to identify on the market. Food products and wines can obtain either a
Protected Designation of Origin (hereinafter — PDO) or Protected Geographical
Indication (hereinafter — PGI) as Gl certification, depending on the degree of
connection with the geographical origin (PDO signals that all stages of
production occur in a specific territory, while PGI requires at least one stage to
be linked to the territory of origin). Whereas spirit drinks, craft and industrial
products are eligible only for Gl protection (Moerland, 2025, p. 17). In its broad
sense, the overarching term of EU Gl includes the concept of Appellations of
Origin (hereinafter — AO), as found in many international treaties and defined in
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Article 2(1)(i) of the Geneva Act of the Lisbon Agreement on Appellations of
Origin and Geographical Indications.

Since its inception in 1992, the EU’s Gl quality scheme has also been open
to products originating from third States (art. 12, Regulation (EEC)
No 2081/92).r Under the current framework, the EU GI system remains open to
products that originate from outside the EU — art. 13(2) and 14(2) Regulation
(EU) 2024/1143%2 — as long as they meet the requirements for a GlI; i.e.
the name shall identify a product:

a) originating in a specific place, region or country,

b) whose given quality, reputation or other characteristic is essentially
attributable to its geographical origin, and

c) if at least one of its production steps takes place in the defined
geographical area.

Additionally, non-EU GI applicants need to prove that their product is
protected in a similar manner in their country of origin.

Although a GI application may vary slightly depending on whether it
concerns wine, a spirit drink, an agricultural product, or a craft or industrial
product, it must include the product specification. This specification contains
the name to be protected, a description of the underlying product and its
production steps, the demarcation of the geographical area concerned, details
evidencing the link between a given quality (or reputation or other characteristic)
of the product and its geographical origin, the names and addresses of
the competent authority or body entrusted with the quality control to verify
producers’ compliance with the product specification, and the Single Document
summarising that product specification.® The Gl application is to be submitted by
the association or entity that brings together the producers of a given product —
the so-called “producer group” — which becomes the right-holder of the Gl once
it is registered pursuant to Articles 9 and 32 of the Regulation (EU)
No 2024/1143. Accordingly, the Gl applicant is entrusted with the legal

Council Regulation (EEC) No 2081/92 of 14 July 1992 on the protection of geographical indications
and designations of origin for agricultural products and foodstuffs.
https://eur-lex.europa.eu/eli/reg/1992/2081/oj/eng.

2 Regulation (EU) 2024/1143 of the European Parliament and of the Council of 11 April 2024 on
geographical indications for wine, spirit drinks and agricultural products, as well as traditional
specialities guaranteed and optional quality terms for agricultural products, amending Regulations
(EU) No 1308/2013, (EU) 2019/787 and (EU) 2019/1753 and repealing Regulation (EU)
No 1151/2012. https://eur-lex.europa.eu/eli/reg/2024/1143/ojleng.

The specific content of the Product Specification are detailed in Article 94 of Regulation (EU)
No 1308/2013 for wine, Article 22 of Regulation (EU) 2019/787 for spirit drinks, and Article 49 of
Regulation (EU) 2024/1143 for agricultural products.
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protection of the common interests of its members (Montero Garcia-Noblejas
2024b, p. 307).

Non-EU GI applicants can submit their applications directly to the European
Commission, which is responsible for the examination, publication in the Official
Journal of the European Union (hereinafter — OJEU), the decision on
the admissibility of any oppositions, and the registration of the Gl applications at
the EU level (since the EU framework on Gls is uniform and exhaustive for all
EU Member States according to the CJEU judgments in the 2009 case
C-478/07, Budé&jovicky Budvar,* and the 2017 case C-56/16 P, Port Charlotte).®
Under Article 17 of Regulation (EU) 2024/1143, an opposition may be lodged by
a Member State, a third State, or a natural or legal person having a legitimate
interest, and the Commission decides on the admissibility of such opposition.

Absent admissible oppositions, upon the expiration of the three-month
period following the publication of the application, the Commission shall register
the GI pursuant to Article 15(4) Regulation (EU) 2024/1143 in combination with
Article 21(2) of the same regulation. In order to be published, an application
must fulfil the requirements for a Gl; therefore, once it is published and in
the absence of any opposition, it appears that the Commission cannot exercise
any discretion to refuse registration of the Gl.

In the event of an admissible opposition where the applicant and
the opponent fail to reach an agreement, the decision on the registration of a Gl
falls to the EU Member States rather than the Commission. This is because
the Commission must follow the examination procedure laid down in Article 5 of
Regulation (EU) No 182/2011, which sets out the rules and general principles
concerning mechanisms for control by Member States of the Commission’s
exercise of implementing powers (emphasis added).® In such a case, a
Committee composed of representatives of the EU Member States is convened
by the Commission to vote on the draft implementing act to be adopted by the
Commission. The Committee is chaired by a representative of the Commission,
but the Commission does not take part in the Committee vote. The Committee
delivers its opinion by way of a qualified majority (at least 55 % of the members

4 Case C-478/07, Budg&jovicky Budvar, narodni podnik v Rudolf Ammersin GmbH [2009], ECLI
identifier: ECLI:EU:C:2009:521.
https://curia.europa.eu/juris/document/document.jsf;jsessionid=1E1C05672CEBF3B7042F106468
7C355F?text=&docid=77071&pagelndex=0&doclang=EN&mode=Ist&dir=&occ=first&part=1&cid=7
825985.

5 Case C-56/16 P, European Union Intellectual Property Office (EUIPO) v Instituto dos Vinhos do
Douro e do Porto, IP [2017], ECLI identifier: ECLI:EU:C:2017:693.
https://eur-lex.europa.eu/legal-content/SL-EN/ALL/?uri=CELEX:62016CJ0056

5 Regulation (EU) No 182/2011 of the European Parliament and of the Council of 16 February 2011
laying down the rules and general principles concerning mechanisms for control by Member States
of the Commission’s exercise of implementing powers.
https://eur-lex.europa.eul/eli/reg/2011/182/oj/eng.
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of the Council comprising at least 65 % of the population of the Union). If the
Committee delivers a positive opinion, the Commission adopts the draft
implementing act registering the new GI; if the Committee delivers a negative
opinion, the Commission rejects the application for registration accordingly.

Articles 15, 17, and 21 of the Regulation (EU) No 2024/1143 lay down
aclearly defined administrative timeframe for processing Gl applications,
ranging from nine months to two and a half years depending on whether any
opposition is filed:

The examination may take between six and twelve months. If the
examination is favourable, the application is published, triggering a three-month
period for filing any opposition.

In the event of an admissible opposition, a consultation period between the
applicant and the opponent opens, ranging from three to nine months.

If an agreement is reached as a result of the consultation, the Commission
shall register the Gl after verifying that the agreement complies with EU law,
and, if necessary, amend the information published in the OJEU provided that
such amendments are not substantial.

If the opposition remains unsettled, the Commission has fourteen days to
convene the Committee composed of representatives of the EU Member States,
who shall vote on the draft implementing act within a proportionate time limit.
Although this time limit is not expressly defined, it is conceivable that it shall not
exceed six months, since a six-month period is the time initially given to the
Commission to examine the application prior to its publication (accordingly, six
months could be regarded as a proportionate time limit for this purpose).

Despite the clearly defined administrative timeframe, a 2022 report by the
European Court of Auditors found the EU's Gl registration process to be lengthy,
with delays on selected samples of applications taking up to 48 months due to
slow replies from Member States to the questions raised by the Commission.”
Although the 2022 report referred to the previous regulation, delays in
the processing of certain Gl applications from third States persist under
the current regulation.

It is worth recalling that, in addition to foreign direct applications, non-EU Gls
may enter the EU Register by virtue of bilateral trade agreements whose
annexes contain a list of Gls mutually protected by the contracting parties.

7 European Court of Auditors, Special report, EU intellectual property rights, Protection not fully
waterproof (2022). P. 29.
https://www.eca.europa.eu/ListssECADocuments/SR22_06/SR_EU-IPR_EN.pdf.

158


https://www.eca.europa.eu/Lists/ECADocuments/SR22_06/SR_EU-IPR_EN.pdf

2. Geographical indications in the EU: IP promotion or IP
protectionism?

According to a 2021 study conducted for the European Commission — titled
“Study on economic value of EU quality schemes, geographical indications (GlIs)
and traditional specialities guaranteed (TSGs)" — once a Gl is registered,
the certification leads to a twofold increase in the sales value of the product
bearing the EU Gl symbol (European Commission, 2021, pp. 110-113). This
study helps to illustrate the strategic importance of IP rights in promoting
the value of traditional goods that have a special link with a given terroir and the
tangible effects of such intangible assets as powerful marketing tools (Adinolfi et
al., 2024, p. 696).

This EU study is not alone in its findings. Much private (Raimondi et al.,
2020, pp. 330-356; Crescenzi et al., 2023, pp. 985-1007) and institutional®
research observing this phenomenon points in the same direction: a Gl is an
effective IP right capable of obtaining a significant price premium. Nonetheless,
the considerable monetary value generated by Gls can become a double-edged
sword whenever this opportunity is denied to a non-EU Gl applicant or is unfairly
delayed. Such an applicant may quantify the damage suffered by equating the
loss to the total value of exported goods to the EU over the period the applicant
has endured administrative delays at the EU level (since a Gl certification spikes
the sale value by doubling it). Thus, the increase normally attributed to and
generated by a GI could effectively be used as a yardstick to assess the loss of
profit directly caused by the European Commission delaying the registration of a
given Gl. Indeed, had the GI applicant obtained the Gl in due time, it would have
been in a position to double the sales value of the underlying goods bearing that
certification, thereby grossing double the earnings actually achieved. This is
based, on the one hand, on the striking statistics of the EU study — pointing to
the premium price of Gl products, whose sales value is on average 2.07 times
higher than that of comparable standard products without a Gl label (European
Commission, 2021, p. 102), as well as at the ability of a protected Gl to
single-handedly double the sales value of the underlying products (European
Commission, 2021, p. 35) — and, on the other hand, on the principle of full
reparation under international law, which calls for applying counterfactual
reasoning to estimate the loss suffered as aresult of a State’s internationally
wrongful act. As this article will illustrate, EU delays can indeed amount to
international violations attributable to the EU Member States.

8 Strengthening sustainable food systems through geographical indications, An analysis of economic

impacts, Food and Agriculture Organization (FAO) of the United Nations, Rome, 2018. P. 15.
https://openknowledge.fao.org/server/api/core/bitstreams/afc44660-75ac-43b4-918e-ef4915c0ff52/
content.
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To further substantiate the damage endured, such an applicant may look to
comparable products whose Gl applications were processed more quickly and
whose sales value notably doubled following the attainment of the GI. Examples
are provided by an EU Parliament press release® concerning the spirits
category, a sector which, incidentally, appears to have the highest rate of
non-EU applicants for Gls experiencing administrative delays that gradually
assume the character of a temporal limbo after five or even ten years of waiting.

Notably, non-EU Gl applicants have faced ‘extra hurdles’ to be listed in
the EU Register (Crupi, 2022, pp. 95-110). For instance, the application for
“Russian Vodka” submitted in 2010° and published by the European
Commission™ on 22 March 2013, as it complied with the EU GI framework
(including the requirement of being protected as an appellation of origin at
the national level under certificate No 0065 with Federal Service for Intellectual
Property, Patents and Trademarks (ROSPATENT), since 5 June 2003), has still
not been registered as a Gl. The application for the name “Russian Vodka”
should have been registered once that the six-month period for oppositions had
elapsed following its publication under the then applicable Article 17(7) of
Regulation (EC) No 110/2008,*? i.e. no later than 23 August 2013. It is worth
noting that such delays have nothing to do with any sanction targeting Russia.
Additionally, the sanctions concerning IP rights imposed on Russia by Article 5s
of the Council Regulation (EU) 2024/1745 of 24 June 2024 — providing that
EU intellectual property offices and institutions shall not accept new applications
for registration of, inter alia, protected designations of origin and geographical
indications filed by Russian nationals or natural persons residing in Russia, or
by legal persons, entities or bodies established in Russia — are not applicable

°  European Parliament. (February 28, 2024). Press Release, MEPs improve EU protection for quality
agricultural products.
https://www.europarl.europa.eu/news/en/press-room/20240223|PR18089/meps-improve-eu-protec
tion-for-quality-agricultural-products.

1 eAmbrosia, Union register of geographical indications, Russian Vodka application’s data.

https://ec.europa.eu/agriculture/eambrosia/geographical-indications-register/details/EUGI0000001

6167.

European Commission’s announcement of the Main specifications of the technical file for ‘Russian

Vodka’ (2013/C 83/08), Official Journal of the European Union (March 22, 2013).

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=0J:C:2013:083:FULL.

12 Regulation (EC) No 110/2008 of the European Parliament and of the Council of 15 January 2008
on the definition, description, presentation, labelling and the protection of geographical indications
of spirit drinks and repealing Council Regulation (EEC) No 1576/89.
https://eur-lex.europa.eul/eli/reg/2008/110(1)/oj/eng.

13 Regulation (EC) No 110/2008 was repealed by Regulation (EU) 2019/787, which in turn was
amended by . The six-month period for opposition and registration remained consistent throughout
Regulation (EC) No 110/2008 and Regulation (EU) 2019/787, while Regulation (EU) 2024/1143
provides that the examination by the EU Commission can be by further five months.

4 Council Regulation (EU) 2024/1745 of 24 June 2024 amending Regulation (EU) No 833/2014
concerning restrictive measures in view of Russia’s actions destabilising the situation in Ukraine.
https://eur-lex.europa.eul/eli/reg/2024/1745/0j.
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to applications filed before the implementation of this regulation (such is
the case of the GI application for “Russian Vodka” that was filed back in 2010).
Indeed, the EU sanctions emphasise “new applications”, implying that these
restrictions are enforceable only against applications made after the date of
entry into force of the Council Regulation.*® Accordingly, this Council Regulation
should be interpreted to mean that existing applications or registrations filed
before its adoption shall not be affected by these sanctions on IP rights.

Such EU administrative delays also raise the question whether, at times, EU
Member States deploy IP not so much as an instrument to promote their own
products but rather as a protectionist measure to make their internal productions
more appealing to consumers to the detriment of non-EU producers, thereby
setting up the conditions for unfair competition. Coincidentally, this appears to
be especially the case whenever the non-EU applicant offers a product that is
the same or very similar to that of EU producers, thus risking becoming a direct
competitor. Again, the case of vodka provides a striking example, as within the
EU there exist Polish, Swedish, Finnish, Estonian, and Lithuanian Vodkas, all
registered as protected Gls. By labelling EU-produced vodka as a Gl, EU
producers can make their goods appear as a more premium version of the
Russian counterpart and double up their profits accordingly.

Rum provides another example of IP protectionism, specifically orchestrated
by France, which counterintuitively is the biggest rum producer in the EU
(thanks to its overseas territories). Whenever a non-EU producer group applies
for a Gl for rum, France automatically files an opposition, thus delaying
the application.’® Guatemalan and Cuban applicants for a Gl for rum are among
the non-EU producers affected by this French practice. The Cuban case is
particularly curious, as Italy has also joined the French opposition, justifying it
not on technical grounds but on the reasoning that granting a Gl to Cuban rum
producers would be tantamount to legitimising the expropriations that occurred
during the Cuban Revolution. Another stated reason behind Italy’s objection to
the Cuban application is the manifest intention to protect the interests of
the Bacardi-Martini group, which has chosen ltaly as its strategic hub, as
reported in the transcriptions of the Italian parliamentary debate of 13 February

See on this point the press release of July 1, 2024, by the European Communities Trademark
Association (ECTA).
https://ecta.org/en/latest-news-detail/news-973/eu-imposes-ip-registration-restrictions-on-russian-n
ationals-and-entities/.

% See for example, French Commission Nationale Boissons Spiritueuses, Demande
d’enregistrement de I'G « Cuba », meeting of June 7, 2023.
https://www.google.com/url?sa=t&source=web&rct=j&opi=89978449&url=https://extranet.inao.gouv
frifichier/l COMNAT-EDV-20231121-Note-opposition-IG-Rhum-Cuba.pdf.
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20247 and of the Italian Government's reply of 11 April 2024 to that debate.® It
is worth recalling that none of these reasons constitute an admissible ground for
opposition under Article 19 of EU Regulation (EU) No 2024/1143. Furthermore,
it is noteworthy that the Cuban appellation of origin for rum has already been
registered as such under the Lisbon Agreement since 28 April 2015,*° and that
none of the EU Member States that are party to the Lisbon Agreement
(Bulgaria, Czech Republic, France, Hungary, lItaly, Portugal, and Slovakia)
refused to grant protection to such appellation of origin.®® Nonetheless, this
Cuban appellation of origin remains de facto unenforceable in the territory of
the EU because of the exhaustive nature of EU law on Gls.

Venezuelan application for “Ron de Venezuela” has met a similar fate — if
not worse — as its application has not been published, despite having been filed
on 30 July 2020, i.e., more than five years ago as of the time of this writing.?*
This is notwithstanding the fact that the examination of the application by
the Commission prior to its publication should have taken six months at most
under Article 26 of the EU regulation in force at the time the application was
filed, namely Regulation (EU) No 2019/787.2 Under Article 15 of the Regulation
(EU) No 2024/1143 currently in force (which amends Regulation (EU)
No 2019/787), the scrutiny of the application by the European Commission
could have been extended by only five additional months. As long as
the application remains unpublished in the OJEU, its processing stays internal
and is therefore subject to arbitrariness, which further slows its handling

Italian  parliamentary, transcriptions of debate of February 13, 2024. P. 123,

https://www.senato.it/leg/19/BGT/Schede/FascicoloSchedeDDL/ebook/57949.pdf.

% Jtalian parliamentary transcriptions of the Italian Government's reply of April 11, 2024 to that
debate. P. 18-20. https://www.senato.it/service/PDF/PDFServer/BGT/01412210.pdf.

1 Registration of the Cuban Appellation of Origin of the term “Cuba” for rum under the Lisbon
Agreement, dated April 28, 2015. https://lisbon-express.wipo.int/pdf/NOTIF_7123_A0O-1010.pdf.

2 The transaction history of the registration of this appellation of origin under the Lisbon Agreement
is available on the WIPO Lisbon Express Database at the following URL:
https://lisbon-express.wipo.int/result-detail?offset=1&limit=1&keywords=%7B%22o0ffset%22:0,%22|
imit%22:25,%22searchText%22:%22*%22,%22s0rtBy%22:%22KEY%22,%22searchFields%22:%
5B%7B%22key%22:%22ST%22,%22val%22:false,%220perator%22:%22AND%22%7D,%7B%22
key%22:%22%22,%22val%22:%22*%22,%220perator%22:%22AND%22%7D,%7B%22key%22:%
22AP, TRI, TRA%22,%22val%22:%22CUBA%22,%220perator%22:%22AND%22%7D,%7B%22key
%22:%22LIS_GEN_ACT%22,%22val%22:%7B%22lisbonAct%22:%22Y %22,%22genevaAct%22:
%22Y%22%7D,%220perator%22:%22AND%22%7D%5D%7D&query Type=STRUCT&sortBy=KE
Y.

21 Data of the Gl application for Ron de Venezuela can be retrieved on the EU e-Ambrosia database.
https://ec.europa.eu/agriculture/eambrosia/geographical-indications-register/details/EUGI0000001
7515.

2 Regulation (EU) 2019/787 of the European Parliament and of the Council of 17 April 2019 on the

definition, description, presentation and labelling of spirit drinks, the use of the names of spirit

drinks in the presentation and labelling of other foodstuffs, the protection of geographical
indications for spirit drinks, the use of ethyl alcohol and distillates of agricultural origin in alcoholic

beverages, and repealing Regulation (EC) No 110/2008.

https://eur-lex.europa.eul/eli/reg/2019/787/ojleng.
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https://www.senato.it/service/PDF/PDFServer/BGT/01412210.pdf

compared with other Gl applications. Venezuela has a long and rich history of
rum;? there should be no reason why its product specifications do not meet EU
standards. Moreover, Ron de Venezuela also meets the additional requirement
under Article 13(2)(b) of Regulation (EU) No 2024/1143 of being protected as
a designation of origin at the national level in its country of origin since
4 November 2003.%*

Surprisingly enough, delays are not an exclusive feature of foreign direct
applications. Some non-EU Gls that should have entered the EU Register by
virtue of a bilateral trade agreement also experience delays in actually being
registered within the EU (Crupi, 2022, p. 102), highlighting an unfortunate
disregard for international commitments undertaken by the EU.

3. Regional remedies and their inefficiencies

Theoretically, non-EU GI applicants may bring actions before the General Court
(hereinafter — GC) of the Court of Justice of the European Union (hereinafter —
CJEU) to challenge unjustified delays by the European Commission, by means
of an action for failure to act, an action for annulment, and/or an action for
damages under Articles 265(3), 263(4), and 340 of the Treaty on the
Functioning of the European Union (hereinafter — TFEU), respectively.
Pursuant to Article 256(1) TFEU, the GC has jurisdiction to hear such actions at
first instance, and its ruling may be appealed to the CJEU at second and final
instance.

The non-EU GI applicant may bring its claim as a “non-privileged applicant”,
being a legal person rather than an EU institution or a Member State. Such
an applicant has legal standing under Article 265(3) where it can allege that is
has been directly affected by the European Commission’s inaction concerning
the proper processing or registration of its own Gl application, and given that
the Commission has a non-discretionary duty to act under secondary EU law.
Prior to the filing an action for failure to act, the non-EU Gl applicant must
formally request the Commission to register its Gl application. After being
formally called upon to act, the European Commission has two months to define
its position on the registration of the Gl application. If the Commission does not
issue any statement defining its position within that period, the non-EU Gl
applicant may lodge an action for failure to act against the Commission with the
General Court within the following two months. If the Commission issues

% Gibbs, A. (2024). Una pasion con nombre propio: Ron de Venezuela. 20 afios D.O.C. Ediciones
Punto Paladar. P. 18.

2 Resolucion Nro. 798 de fecha 15 de agosto de 2003 del Servicio Auténomo de la Propiedad
Intelectual de Venezuela, publicada en el Boletin de la Propiedad Industrial N°459 de fecha 04 de
noviembre de 2003.
https://sapi.gob.ve/wp-content/uploads/2024/06/BPI1-459-TOMO-IX-DECLARATORIA-1.pdf.
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a statement denying or further delaying the registration of the GI application,
the action for failure to act becomes inadmissible, and the non-EU applicant
may file a subsidiary action for annulment seeking to review the legality of
the Commission’s decision, within two months of its notification.

If the General Court upholds the applicant’'s complaint, it will declare in its
judgment that the European Commission failed to act in breach of EU secondary
law and thereby violated an obligation to act in the manner requested by
the applicant (Thiele, 2021, para. 50). Depending on the circumstances of each
case, the GC may find the Commission in violation of Articles 15(4) and 21 of
Regulation (EU) No 2024/1143, meaning it failed to register the Gl by means
of an implementing act following the publication of the application and the expiry
of the opposition period during which no admissible oppositions were filed (as is
the case with the “Russian Vodka” Gl application). Where an admissible
opposition has been filed, the decision on the registration of the Gl application
falls to the Member States (as in the case with the Cuban application for rum
and the French Government's opposition). In such circumstances, an action
should not be directed against the European Commission, unless the delays
stem from the fact that the Committee composed of representatives of
the Member States has not yet been convened by the Commission to vote on
the draft implementing act registering the application, or where the Committee
has already delivered a positive opinion but the Commission has not yet
followed through with the adoption of the draft implementing act registering
the new Gl, as required by Article 88 of Regulation (EU) No 2024/1143 and
Article 5 of Regulation (EU) No 182/2011. Where a Gl application has been filed
but has not yet been published despite the expiry of the examination period by
the Commission, the General Court may find that the Commission has infringed
Articles 15(2) and 15(4) of Regulation (EU) No 2024/1143, meaning it failed to
examine and publish the GI application in due time (as may be the case with
the Venezuelan Gl application for rum).

Should the non-EU GI applicant need to lodge an action for annulment
because the European Commission has adopted a position by issuing an
unfavorable decision on its Gl application, the applicant may rely on the ground
of infringement of any rule of law relating to its application, pursuant to Article
263(2) TFEU. On this basis, the applicant may complain of violations of general
principles of EU law® — such as the principle of protection of legitimate

% Case 4/73, Judgment of the Court of 14 May 1974, J. Nold, Kohlen- und BaustoffgroRhandlung v
Commission of the European Communities, para. 13. European Court Reports 1974 -00491, ECLI
identifier: ECLI:EU:C:1974:51.
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A61973CJ0004.
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expectations;?® the principle of equal treatment?” (where its application has been
processed significantly more slowly than other EU applicants), and the principle
of reasonable time in administrative proceedings?® — as well as violations of the
relevant rules of secondary EU law (Manko, 2019, p. 7), including the deadlines
set out in Regulation (EU) No 2024/1143 for processing a Gl application.

The actions for failure to act and for annulment both seek a declaratory
judgment, meaning that if successful, the CJEU merely declares the
infringement under EU law with ex tunc and erga omnes effects. Nevertheless,
the European Commission is obliged to take the necessary measures to comply
with the General Court’s judgment pursuant to Article 266 TFEU. However, due
to the declaratory nature of the judgment, there is no formal mechanism to
enforce it. Thus, if the Commission fails to comply with the GC ruling, the
applicant is left only with the option of bringing another action for failure to act.

Alongside an action for failure to act and/or for annulment, the non-EU Gl
applicant may bring an action against the European Commission under
Article 340 TFEU to seek compensation for the damages sustained as a result
of the Commission’s infringement of EU law, consisting in indefinitely postponing
the processing and registration of its Gl application. During such
an infringement, the non-EU applicant has been missing out on the higher
earnings generated by the GI, which would have doubled its sales profits and
allowed it to compete on an equal footing with EU producers holding a GI.
Based on the 2021 EU “Study on economic value of EU quality schemes,
geographical indications (Gls) and traditional specialities guaranteed (TSGs)”,
the non-EU applicant can readily demonstrate the damage it sustained —
specifically in the form of lucrum cessans (lost profit) — as well as the causal
link between the damage suffered and the Commission’s infringement of EU
law: had the Commission processed and registered its Gl application in due time
in accordance with EU law, the non-EU producers would have earned double
the profit from its sales during the years that the unjustified delays have lasted.

As there are no EU rules regulating the amount of compensation that may
be awarded and the method of its calculation, if the General Court finds that
the EU is liable for damages, it will leave the quantification of the amount to

% Case C-519/07 P, Judgment of the Court (Third Chamber) of 17 September 2009, Commission of
the European Communities v Koninklijke FrieslandCampina NV, ECLI:EU:C:2009:556.
https://curia.europa.eu/juris/liste.jsf?language=en&num=C-519/07.

27 Cases C-182/03 and C-217/03, Judgment of the Court (Second Chamber) of 22 June 2006,
Kingdom of Belgium (C-182/03) and Forum 187 ASBL (C-217/03) v Commission of the European
Communities, ECLI:EU:C:2006:416.
https://curia.europa.eu/juris/liste.jsf?num=C-182/03&language=en.

% C-282/95, Judgment of the Court of 18 March 1997, Guérin automobiles v Commission of the
European Communities, ECLI:EU:C:1997:159.
https://curia.europa.eul/juris/liste.jsf;jsessionid=9ea7d2dc30d5cc9ae7d5edb740ca85f5efb5c7ebaf7
c.e34KaxiLc3qMb40Rch0SaxuTahn0?num=C-282/95&language=en.
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the parties so that they may reach an amicable settlement (Marko, 2018, p. 7).
Only if the parties fail to agree on the compensation to be awarded will the case
return to the GC for its determination. Since such amicable settlements are often
confidential, publicly available data on the compensation typically awarded are
scarce. The available data come from cases where the GC had to determine
the amount because the parties could not reach an agreement, and indirectly
from the sums allocated in the EU budget that are earmarked for damages
caused by EU institutions, bodies, and agencies.

Importantly, the action for damages is regarded as an independent remedy,
meaning it is not conditional on the prior successful pursuit of a different cause
of action. Furthermore, the action for damages could potentially be directed also
against a Member State whose opposition had the sole objective of further
delaying the registration of the non-EU Gl applicant whose goods compete with
that Member State’s national producers. Indeed, this action allows for the
establishment of concurrent liability where the damage is caused jointly by an
infringement of an EU institution and one or several EU Member States (Manko,
2018, p. 4).

Under Article 46 of the CJEU Statute, an action for damages must be
brought within five years of the event giving rise to EU liability. However, where
the damage caused by an EU institution is of a continuous nature (as is the case
with non-EU Gl applicants that suffer lost profit each year as long as the EU
administrative delays persist), the claims for compensation become
successively time-barred, meaning that damages cannot be claimed for any
period falling more than five years before the action is filed.?® Thus, in the case
of the “Russian Vodka” Gl application, which has been delayed for over
a decade, the Russian applicant may claim the lost profit that the GI would have
generated only for the last five years prior to the filing of its action for damages.

The main advantage of these regional remedies is that they are relatively
inexpensive, since the proceedings before the GC and the CJEU are generally
free of court fees under Article 139 of their respective Rules of Procedures.
However, EU remedies for “non-privileged litigants” (i.e. individuals and legal
persons) have a notably low success rate when addressing the liability of EU
Institutions before EU courts (Manko, 2018, pp. 8-9). Lack of predictability,
consistency, and transparency, as well as the overall ineffectiveness of such EU
remedies, have drawn many criticisms (Van Dam, 2013, p. 50) over the years,
including from Professor A. Biondi (Biondi & Farley, 2009, p. 162), currently
serving as Advocate General at the CJEU. Therefore, it is worth discussing the

2 Case 256/80, Judgment of the Court (Fifth Chamber) of November 13, 1984, Birra Wiihrer /
Council and Commission at para. 16, ECLI identifier: ECLIEU:C:1984:341.
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A61980CJ0256%2801%29.
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international remedies available, as they may offer access to more neutral,
impartial, independent, and effective dispute resolution mechanisms, as
opposed to EU courts ruling on violations by EU Institutions.

4. International remedies and investment protection

To seek full reparation for the substantial damage that a non-EU applicant may
incur from EU delays in obtaining a Gl, the applicant may invoke the BITs in
force between its country of origin and the relevant EU Member States. This is
possible as far as such BITs qualify Gls as protected investments, and the Draft
Articles on Responsibility of International Organizations (hereinafter — DARIO)*
provide for situations where a State remains responsible for an internationally
wrongful act even when the international organisation (hereinafter — 10) to
which that State belongs has competence over the subject-matter of the breach
(as is the case with the Commission vis-a-vis the EU Member States with
regarding Gl applications). Additionallyy, EU trade and investment
instruments (where applicable) and international intellectual property treaties
may offer further legal support to assert the commitments undertaken by EU
institutions and Member States in the field of geographical indications
protection, by operation of Article 31(3)(c) of the Vienna Convention on the Law
of Treaties (hereinafter — VCLT).®! Indeed, Article 31(3)(c) VCLT enables
investment arbitration tribunals to take into account “any relevant rules of
international law applicable in the relations between the parties” when
interpreting an investment treaty, thereby fostering a systemic cross-fertilisation
of international law (Bianchi & Zarbiyev, 2024, pp. 157-184).

Many BITs concluded by EU Member States treat Gls as protected
investments. Some BITs do so expressly by using the term “appellations of
origin” (e.g. Article 1(2) of the Spain-Russia BIT),*? while others do so implicitly
by referring to IP rights generally, and since a Gl is a form of intellectual
property, it falls within the definition of a qualifying investment (e.g.

30 International Law Commission, Draft articles on the responsibility of international organizations,
Yearbook of the International Law Commission, 2011, wvol. |Il, Part Two.
https://legal.un.org/ilc/texts/instruments/english/draft_articles/9_11_2011.pdf. Although the DARIO
are not contained in any binding international instrument, to a great extent they reflect the state of
customary international law regarding the allocation of responsibility between an international
organization and its member states, based on landmark cases addressed in the DARIO
Commentary. Therefore, the DARIO are an authoritative codification of international custom
applicable to the EU Member States for this purpose.

3 Vienna Convention on the Law of Treaties 1969, Done at Vienna on 23 May 1969. Entered into
force on 27 January 1980, United Nations, Treaty Series, vol. 1155. P. 331.
https://legal.un.org/ilc/texts/instruments/english/conventions/1_1_1969.pdf.

%2 Russia-Spain Bilateral Investment Treaty, signed on October 26, 1990, entered into force on
November 28, 1991.
https://investmentpolicy.unctad.org/international-investment-agreements/treaty-files/2225/download
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Article 1(1)(d) of the Italy-Cuba BIT).*® Accordingly, EU Member States are
bound by the obligations contained in their respective BITs with regard to Gl
applications, meaning they must accord fair and equitable treatment (hereinafter
— FET) to such applications, as well as national treatment and the
most-favored-nation treatment. Where an applicant faces unjustified delays or
an undue rejection, particularly when its application is processed less favourably
than a comparable product from another national, EU, or third-country producer,
that applicant may argue that the EU Member State has breached these
investment protection standards through multiple investment arbitrations.
Arbitral tribunals have found that substantial delays may amount to a breach of
the FET standard.®** In each arbitration, the applicant may claim as
compensation an amount equal to its sales volume in each EU Member State
over the relevant period (since its loss consists of not having been able to
double the unit sales value of its products). For instance, the “Russian Vodka”
Producers Association could be in a position to seek compensation of over
EUR 1 billion from the various EU Member States collectively for having
endured a decade-long delay in the registration of its Gl, considering that the EU
imported approximately EUR 100 million worth of vodka from Russia per year
during the contested period.*

Moreover, the Gl applicant may also recover the amounts spent on
advertising its product in the EU by its affiliates, since those sums amount to
investments in the goodwill and reputation of the Gl application — in other
words, sunk costs for the purposes of investment protection.

Part Five of the DARIO addresses the responsibility of a State in connection
with the conduct of an 10. Articles 59, 61, and 62 may assist a non-EU applicant
in attributing to each EU Member State responsibility for the EU’s protracted
administrative delays or rejection of its Gl application. Article 59 provides for the
responsibility of a State that controls an 10 in the commission of an
internationally wrongful act. EU Member States exercise such control in cases of
opposition by directly voting for the adoption of the implementing act that
decides on the registration of a Gl, and that contributes to administrative delays
through their slow replies to the Commission. Article 62 provides for the
responsibility of a State member of an 10 that circumvents its international
obligations by taking advantage of the fact that the 10 has competence over the

% Jtaly-Cuba Bilateral Investment Treaty, signed on May 7, 1993, entered into force on August 23,
1995.
https://investmentpolicy.unctad.org/international-investment-agreements/treaty-files/907/download.

34 Cervin Investissements S.A. and Rhone Investissements S.A. v. Republic of Costa Rica, ICSID
Case No. ARB/13/2. Para. 664.
https://www.italaw.com/sites/default/files/case-documents/italaw9215.pdf.

% Statista Research Department, Export value of vodka from Russia from 2016 to 2021 (in million
U.S. dollars). https://www.statista.com/statistics/1013917/exports-of-vodka-by-region-russia/
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subject-matter of the breach of that State’s international obligations. EU Member
States have certain obligations concerning the treatment of Gl applications by
virtue of the BITs they have entered into. Although Member States may have
delegated competence over Gls to the Commission, they cannot delegate their
responsibility to promote and protect such IP-qualified investments in
accordance with their respective BITs. Under international law, the internal
arrangements made by EU Member States do not override their international
obligations, pursuant to the maxim pacta sunt servanda. Lastly, Article 62
provides for the responsibility of a State member of an 10 for an internationally
wrongful act of that organisation if that State has accepted responsibility towards
the affected party. Importantly, such acceptance may also be implied. Thus, a
Member State that does not actively remedy an international violation of the
organisation may be held jointly and severally liable.

Interestingly, the emerging EU strategy of placing the protection of Gls at
the heart of the intellectual property chapters of its bilateral trade and investment
agreements has been cited as a factor suggesting a high likelihood of future
investment disputes involving Gls, given the substantial role of public authority
in shaping Gl specifications, which may lead to protectionist and anticompetitive
measures adversely affecting a Gl proprietor’s rights (Sanders, 2017,
pp. 168-185). Examples of this EU practice include Article 46 of the Cotonou
Agreement®® — to which Cuba and the EU are parties — and Article 74 of
the EU-Kenya Economic Partnership Agreement (EPA), both of which
acknowledge the importance of protecting Gls. However, such EU trade and
investment instruments generally do not offer the same degree of protection as
individual EU Member States’ BITs; accordingly, their role in enforcing a Gl is
marginal. On the other hand, EU bilateral agreements that exchange
an appendix listing specific mutually recognised Gls may offer a robust level of
protection. Such is the case with the EU-Chile Association Agreement,® which,
curiously enough, recognises and protects “Vodka chileno” as a Gl.

Regarding international intellectual property law treaties and their bearing on
investment arbitrations involving Gls by way of Article 31(3)(c) VCLT,
a distinction should be drawn between their procedural and substantive aspects.
It is the substantive part of these treaties (such as the definition of Gls and

% Partnership agreement between the members of the African, Caribbean and Pacific Group of
States of the one part, and the European Community and its Member States, of the other part,
signed in Cotonou on 23 June 2000 (the Cotonou Agreement), entered into force on April 1, 2003.
https://investmentpolicy.unctad.org/international-investment-agreements/treaty-files/2499/downloa
d.

37 2002 Agreement establishing an association between the European Community and its Member
States, of the one part, and the Republic of Chile, of the other part.
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2002.352.01.0003.01.ENG&toc
=0J:L:2002:352:TOC.
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the standards of protection to be accorded to them) that can have an impact in
investment arbitrations. Critically, in the context of an investment arbitration,
whether an IP right qualifies as a protected investment under the relevant
investment treaty and whether the respondent State has breached one of its
obligations with respect to that protected investment are questions governed by
international law, rather than the municipal law of the host State. As international
intellectual property law is part of international law, where an investment dispute
concerns IP rights, the specialised rules of international intellectual property law
enshrined in the relevant body of IP treaties may come into play as the
applicable law for such a dispute (Oke, 2025, p. 180). Accordingly, applicable
international IP treaties can serve to assess whether a breach of an investment
protection standard under the relevant BIT concerning an IP-qualified
investment has occurred. International IP treaties that provide for the protection
of geographical indications include the 1883 Paris Convention for the Protection
of Industrial Property, the 1891 Madrid Agreement for the Repression of False
and Deceptive Indications of Source on Goods, the 1958 Lisbon Agreement for
the Protection of Appellations of Origin and their International Registration and
its 2015 Geneva Act, the 1995 WTO Agreement on Trade Related Aspects of
Intellectual Property Rights (hereinafter — TRIPS) (Verma & Dhiman, 2024,
pp. 78-81). Thus, infringements of obligations concerning Gls under any of
these IP treaties may, where applicable, constitute the cause of action of a Gl
applicant in an investment arbitration.

Such infringements would translate into a breach of the FET standard under
the applicable BIT, because the host State’s compliance with the obligations
contained in the relevant international IP treaties informs the content of foreign
investors’ legitimate expectations. In other words, foreign investors may
reasonably rely on the host State respecting the international obligations of the
treaties to which it is a party. Consequently, foreign investors are entitled to have
those expectations protected against any host State infringement of such
international  obligations affecting their investment. Potentially, such
infringements may also be regarded as a violation of the umbrella clause of the
relevant BIT, whereby the host State undertakes to observe any obligations it
may have entered into with respect to foreign investments (including those
arising from IP treaties). Indeed, the possibility of enforcing WTO obligations
through investment arbitrations is not a novel concept (Alford, 2013, pp. 55-60).

Notably, Section 3 of Part Il of the TRIPS Agreement imposes on the WTO
Member States the obligation to provide interested parties with the legal means
to protect their geographical indications. By obstructing the registration of a Gl
application that meets the definition of a Gl under Article 22(1) of the TRIPS
Agreement, the EU and its Member States are effectively preventing the Gl
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applicant from protecting its Gl within the EU and are therefore contravening
their obligation under the TRIPS Agreement to provide that interested party with
the legal means to protect its Gl in the EU. For instance, on multiple occasions
during the Russia — EU Intellectual Property Dialogue Meetings, the Russian
delegation raised concerns regarding the legal protection of the “Russian Vodka”
designation in the EU, because without the registration of this GlI, Russian
stakeholders cannot properly protect their IP rights against the use of the term
“Russian Vodka” in trademark applications in the EU or against counterfeit
Russian vodka flooding the EU market.® A Gl is also a helpful tool to protect
a product against fraud, international standardisation, and unfair competition
(De Filippis et al., 2022, p. 8).

By the same token, WTO jurisprudence also becomes relevant for
interpreting the TRIPS Agreement where that international treaty becomes
applicable law in the context of investment arbitrations dealing with IP
investments, due to the very nature of the rights at stake (Allen & Soave, 2014,
p. 31; Dolzer et al., 2022, pp. 262-263). Curiously enough, the EU application
procedure for Gls has already been at the centre of a WTO dispute,® and
the Panel’s report — as adopted by the Dispute Settlement Body (hereinafter —
DSB) — indeed found violations by the EU of the national treatment
(hereinafter — NT) with respect to geographical indications under Article 3(1) of
the TRIPS Agreement. In 2005, the WTO Panel held that the EU regulation in
guestion did not provide NT to other WTO Members’ right holders and products,
because: (a) registration of a Gl from a State outside the EU is contingent upon
the government of that State adopting a system of Gl protection equivalent to
the EU system and offering reciprocal protection to EU Gls; (b) the regulation’s
procedure requires the non-EU GI holder to file its Gl application in the EU
through its own government, which must vet the application for consistency with
EU regulations and operate a system of product inspection (so-called
“government intervention”) (Handler 2006, pp. 70-80). By providing “formally
identical” but in fact different procedures based on the origin of a Gl, non-EU
nationals did not enjoy the same access to the EU system for Gls as EU
nationals; thus, the EU regulation was discriminating against foreign nationals
and foreign products with respect to Gl protection. Following the WTO dispute,

% See Rospatent’s Press release on 8th Russia — EU Intellectual Property Dialogue Meeting,
December 7, 2009:
https://rospatent.gov.ru/en/news/2009-12-07-2dc711f8-4e4b-11el-cadd-9c8e9921fb2c and
Rospatent’s Press release on 9th Russia — EU Intellectual Property Dialogue Meeting of June 15,
2010: https://rospatent.gov.ru/en/news/2010-06-15-press_9.

% WT/DS174 - European Communities - Protection of trademarks and geographical indications for
agricultural products and foodstuffs, WTO dispute settlement case - Complaint against the EU by
the USA, Panel report of 15 March 2005, adopted on 20 April 2005 by DSB. P. 165-168.
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=Q:/WT/DS/174R.pdf&Open=True.
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the EU amended its regulation on Gls to comply with the DSB’s findings.
Nonetheless, Australia and the United States still disagree that the EU has fully
implemented the DSB's recommendations.® Admittedly, under the current EU
regulation on Gls, foreign “government intervention” is no longer required to file
an application for a non-EU GI. However, the requirement for the non-EU
applicant to show that its country of origin has a system of Gl protection
equivalent to the EU system persists. Indeed, the non-EU Gl applicant must
prove that its product is protected in a similar manner in its own country as per
Article 13(2)(d) of the Regulation (EU) No 2024/1143. That requirement appears
to be interpreted in a non-stringent manner. However, where the EU does
appear to continue discriminating against non-EU Gl holders is in the length of
time required to process and register non-EU Gls, which experience delays far
beyond the administrative timeframe set for such purpose.

Likewise, the practice developed by those EU Member States that are party
to the Lisbon Agreement on the Appellations of Origin (hereinafter — AQ) may
also give rise to investment arbitrations. Such EU Member States circumvent
their obligations under the Lisbon Agreement on the pretext of the exhaustive
nature of the EU framework on Gls, rendering AOs already registered in
the International Register of the Lisbon system de facto unenforceable (unless
and until they also undergo the protracted EU registration process). In such
circumstances, under the applicable BIT, the Gl proprietor could also invoke
protection against expropriation of its qualifying investment (represented by its
registered AO or Gl in the Lisbon system). Indeed, by denying the legally
binding effects of the Lisbon Register — where AOs and Gls should be directly
enforceable in the States of the Lisbon Union — EU Member States are
indirectly expropriating the GI from the Gl proprietor. To a certain degree,
the practice of EU Member States is also inconsistent with the CJEU’s 2022
ruling in Case C-24/20,** European Commission v Council of the European
Union, which allowed those EU Member States that were party to the 1958
Lisbon Agreement to ratify individually the 2015 Geneva Act of the Lisbon
Agreement on Appellations of Origin and Geographical Indications. If such EU
Member States were ultimately authorised to ratify the Geneva Act — despite
the European Commission’s exclusive competence on Gls — then it follows that
they are in a position to honour individually the international commitments
entered into under the Lisbon system. Consequently, a Gl or AO from the Lisbon

0 See the WTO dispute overview:
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds174_e.htm.

4 Judgment of the Court (Grand Chamber) of 22 November 2022, European Commission v Council
of the European Union. ECLI identifier: ECLI:EU:C:2022:911.
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A62020CJ0024.
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Register should be directly enforceable in their respective territories without the
prerequisite of also being registered in the EU register by the Commission.

Lastly, Article 10bis of the 1883 Paris Convention for the Protection
of Industrial Property — the first multilateral treaty providing for the protection of,
inter alia, appellations of origin and indications of source — could also be
interpreted imposing a further substantive obligation that is not met by the EU’s
protectionist use of Gis, thereby lending itself to possible investment arbitration.
Article 10bis requires Contracting Parties to assure effective protection against
unfair competition. Although the article is primarily aimed at ensuring protection
against unfair acts by competing market actors, Articlel0bis(2) defines unfair
competition broadly (Gangjee, 2024, p. 97) and Article10bis(3) provides a
non-exhaustive list of acts falling within that definition. Therefore, this provision
could be also construed as requiring the Contracting Parties not to actively
engage in creating tailored conditions for unfair competition by discrediting the
quality of a foreigner’s goods on ground that the latter has not obtained
aregistered Gl in the EU, as opposed to national manufacturers of the same
goods. In other words, using Gls as a regulatory market measure to convey
the misleading impression that certain foreign competitors’ goods are of inferior
quality compared to national producers’ goods could constitute an act of unfair
competition by a State, where the State (or the IO to which the State belongs) is
deliberately delaying the attainment of the Gl quality certification by those
foreign competitors. As highlighted above, it would appear that EU Member
States sometimes resort to the GI quality scheme as a protectionist measure by
indefinitely delaying the granting of a Gl to non-EU producers who happen to
offer a product that can compete with EU producers because of its
characteristics (as is the case of Russian vodka or Cuban and Venezuelan
rums). As a result, GI EU products appear artificially more valuable on the
market to the detriment of non-EU producers. Accordingly, such use of the Gl
quality scheme by the EU Member States, which skews the level playing field at
the expense of non-EU competitors, may contravene their international
obligation to guarantee fair competition as enshrined in Article 10bis of the Paris
Convention and, in turn, the obligation to accord FET to non-EU Gl applicants
under the applicable BITs.

In a not too dissimilar fashion, Cuba argued that Article 10bis of the Paris
Convention was breached by Australia in the WTO tobacco plain packaging
case, where cigarette brands were mandatorily stripped from the packaging.
Cuba maintained that Australia’s legislative measures constituted an act of
unfair competition, on the grounds that they created conditions for unfair
competition by traders against which Australia was obliged to offer effective
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protection.*? In that case, the WTO Panel did not side with Cuba’s argument,
principally because Australia’'s measure applied indistinguishably to all
competitors (nationals or foreigners) and public health concerns were
a consideration warranting the use of regulatory powers.*® By contrast, the EU’s
instrumentalisation of the Gl quality scheme is selective (it primarily benefits EU
producers), and no public health concerns can be invoked as a defense to justify
the exercise of regulatory powers (if anything, the opposite is true, as some Gls
promote the consumption of alcoholic beverages). Hence, in such instances,
the argument that a State breach Article 10bis of the Paris Convention by
distorting the conditions of fair competition may actually succeed. As noted
above, studies and reports show that consumers are willing to pay a premium
for goods bearing a registered Gl in the EU. By unfairly delaying or denying
the registration of a Gl to non-EU producers, the EU and its Member States are
actively distorting the marketplace, as their conduct affects the ability of non-EU
producers to charge that premium, whereas EU producers of competing goods
can do so. Such regulatory-generated asymmetrical conditions lead to unfair
competition directly caused by the EU and its Member States. These measures
could be sanctioned in investment arbitrations to the extent that they encroach
upon intellectual property qualified as foreign protected investment. Indeed,
non-EU producers are placed in a position where they cannot reap the same
returns from their investments in their Gl as EU producers can, due to
the obstruction by the EU and its Member States.

Conclusion

According to EU Institutions, once a Gl is registered, the unit sales value of
a product bearing a Gl certification becomes, on average, double that of
a similar non-certified product. The EU GI system is designed to protect and
promote IP rights and is also open to non-EU producers. However, non-EU
producers often experience lengthy administrative delays in their Gl application
process at the EU level, especially, when their product is perceived — due to its
inherent characteristics — as a competitor by EU producers (particularly in
the spirits sector). In such instances, the line between IP promotion and IP
protectionism becomes blurred.

42 WTO, Reports of the panels, Australia — certain measures concerning trademarks, geographical
indications and other plain packaging requirements applicable to tobacco products and packaging,
28 June 2018, B-60-71, paras 66-71.
https://www.wto.org/english/tratop_e/dispu_e/435_441_458_467r_a_e.pdf.

4 WT/DS435/R ; WT/DS441/R ; WT/DS458/R ; WT/DS467/R, Australia - Certain Measures
Concerning Trademarks, Geographical Indications and Other Plain Packaging Requirements
Applicable to Tobacco Products and Packaging — Report of the Panels, para. 7.2721.
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/WT/DS/435R.pdf&Open=True.
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Had such a non-EU Gl application been registered in due time, that non-EU
producer could have marketed its products at double their sale price much
earlier, since the certification causes a twofold increase in sales values.
Consequently, such a non-EU applicant may be in a position to claim as lost
profit the difference in sale price during the unjustified delay period in its Gl
application process, either by filing an action for damages before EU courts or
by invoking the BITs in force between its home State and the EU Member States
that protect IP rights, including Gls. EU legal action may be more affordable
than international remedies, but the latter offer access to a neutral, impartial and
more effective dispute resolution mechanism through international arbitration.
Will Cuban, Venezuelan, and Russian Gl applicants avail themselves of such
remedies to seek substantial compensation? Resorting to these remedies may
have the desirable effect of speeding up the registration of these non-EU Gls.
Furthermore, even if these non-EU Gls are eventually registered, the respective
Gl holders will still be able to claim damages for the unfair delays their
applications endured, which caused them lose half of their profits during
the relevant period.
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